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(a)  General      Rule 
Against  Appoint^ 
ment,  76. 
(3)  IK>ff)»   Trustee  May 
be  A f  pointed,  76. 
(7)  Corporate   Officers  and 
Stockholders,  76. 
(tf)  General  Rule,  *fi. 
{Jb)  Exceptions,  77. 
Ci  Crtditors  Not  Ineligible,  77. 
if.  Partners  Of  ten  Eligible,>j*j. 
{i)  An  Exception  to  General 

Rule,  77. 
<2)  Appointment  Not    Un- 
common,  78. 
iL  Over  What  Property  Receiver 
Appointed,  78. 
a.  /iv  GeneraL  78. 

(1)  Equitable  Property,*!^, 

(2)  Municipal Property,*fi. 

(3)  Personal  Property,  78. 

(4)  Incorporeal  Proper  ty, 
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(5)  Various  Other  Kinds  of 

Property,  80. 

(6)  Over  Taxes,  80. 
(jr)  Over  Rates,  %i. 

(o)  Ot'er     Emoluments     of 
Office,  81. 

(9)  Over  Patent Rigkts,Si. 

(10)  Catalogue       Containing 

Secret  Price  List,  83. 

(11)  Over  Market  Stand,  S2, 

(12)  Orer  «S«<7/  f'n   Commer- 

cial  Exchange,  82. 


(13)  Ovvr    Snbscrifiiom 
Moneys,  8a. 
Ju  Location  of  Property^  8a. 
(I)  In  Hands  of  Defendants 

Agents,  S2. 
(a)  Property      Beyond    the 

yurisdiction,  83. 

(3)  Property      Within     the 

yurisdiction,  83. 

c  Description  of  Property  in 

Order  of  Appointment,  83. 

1/.  Property  Not    Covered    by 

Trust,  83. 
«•  After 'Acquired      Property, 

.       83. 
/.  Extension    of  Receivershif^ 

9.  Procedure  Concerning  A ffoint* 
ment.  84. 
«•  Appointment  on  Motion,  84. 
^.  Notice  af  Motion,  84. 

(1)  Sufficiency  of,  85. 

(2)  Service  of,  66. 

(3)  ^f    Dependent   on    De* 

fendanfs  Appearance, 
86. 
c  Objections  to  Motion,  86. 

(1)  Pendency  of  Otker  Pro- 

ceedings, 86. 

(2)  Delay    in    Pressing  or 

Making    Afflicatiou^ 
86. 

(3)  Merely  Formal  Defects, 

if.  Passing  on  Motion,  87. 
#•  Petition  for  Receiver,  87. 
/I  Appointment  at  Instance  of 

Court,  88. 
^.  Appointment  on  Application 

of  Defendant,9&. 

(1)  Under  English  Judica- 

ture Act,  88. 

(2)  Fr>»i?rff  /?<//>/   ii/a^  3tf 

Given     to     Codefend- 
ant,  88. 
A.  Appointment  by  Consent  of 

Parties,  88. 
/.  Conflicting  Applications  or 
Appointments,  89. 
(i)  Question     of   Priority, 

(2)   Where  Prior  Order  of 
Reference  Unexecuted, 

89. 

/•  Reference  to  Master,  89. 
(i)  Distinction      Based    on 
Terms    of  Reference, 

89. 
(2)  Place  Where  Reference 

Made,  89. 
k.  Costs  of  Proceedint^s,  90. 
(x)  Out  of  Fund  Realised  by 

Receiver^  9a 
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(3)   Wk€r€  Party  Appeared 

Personally^  90. 
(3)    Wkere  /Receiver  Imfrof^ 
erly  Appointed^  90. 
/•  Time  of  Making  Apf  oint- 
ment^ 90. 
m.  Place  of  Making  Appoint' 
ment^  94. 
(i)  At  Chambers^  94. 
(a)  In  Countv  IVkere  Judg- 
ment   Debtor's    Prop^ 
erty  Located^  94. 
(3)   Where  Hearing  Or- 
dered Before  Resident 
Judge  of  District^  94. 
n.  Pleadings  and  Proofs^  94* 
(1)  Grounds  and  Evidence^ 

94- 
(a)  Allegations  Held  Insuffi" 

cient^  95. 

(3)  Amendments^  96. 

(4)  Title  of  Pleadings  96. 
0.  Prayer^  96. 

/.  Affidavits^  96. 

(I)  Affidavit  in  Support  of 

Motion^  96. 
(a)  Affidavit  in  Opposition 

to  Motion^  97. 

(3)  Answer  Aided  by  Affi* 

davits^  97. 

(4)  Affidavit    in    Reply    to 

Answer^  98. 

(5)  Affidavits    in   Reply  to 

New    Matter  in    De» 
fendanfs  Affidavit^^, 
f.  Answer^  98. 

( I )  Appointment  on  A  nswer^ 

98- 
(a)  Appointment    Before 

Answer^  99. 

(3)  Bfcct  of  Oral  Answer^ 

99. 
r.  Parties  to  Proceedings^  99. 

(I)  Right  of  Opposite  Party 
to  be  neardy  99. 

(a)  Stranger  Cannot  Insti- 
tute  or  Conduct  Pro* 
ceedingy  99. 

(3)  Party  at  Whose  Instance 

Appointment    Made^ 

99- 

(4)  Parties    in    Particular 

Instances^  100. 
4%  Order  for  Receiver^  100. 
(i)  Description  of  Property^ 

100. 
(a)  Form  of  Order ^  100. 

(3)  Conditional  Order ^  100. 

(4)  Interlocutory  Ordcr^  100. 

(5)  Effect  of  Order ^  100. 


Ij 


(6)  Property     Affected     by 

Order,  loi. 

(7)  Validity  of  Order,  loi. 


(8)  Evading    Obedience   to 

Order,  loi. 

(9)  Vacating  Ex  Parte  Or- 

der,  tba. 
(10)  Appeal  from  Decree  for 
Injunction     and    Re* 
ceiver^  loa. 
/•  Extension  of  Receivership^ 
loa. 
(i)  /»  General^  loa. 

(2)  Under   Irish    Practice^ 

102. 
u.  Appeal   from     Decree     or 
Order    of     Appointment^ 
103. 
(i)  Requisites     of    Record^ 

103. 
(a)  Objections    not.  Raised 
^  Below,  103. 

V,  Right  of  Appeal,  103. 

(i)  Denial    of    Appeal    in 
Various  States,  X03. 
(a)  Grounds   for    Suck 
Denial,  104. 
(a)  Allowance  of  Appeal  in 
Other  States,  104. 
(fl)  Grounds  for    Such 
Allowance,  105. 

(3)  D oc trine  of  Federal 

Courts,  105. 

(4)  Writ  of  Error,  ic6. 

(5)  Supersedeas  or  Bill  of 

Review,  106. 

(6)  Certiorari,  1061. 

(7)  Mandamus,  107. 

w.  Review  on  Appeal,  107. 
(I)   Where    Order    Made 
After     Final    Judg- 
ment, 107. 
(a)   Where  Interlocutory  Or" 
der,  107. 
n.  Effect  of  Appeal,  108. 
y.  Supersedeas    Upon   Appeal^ 

108. 
jr.   When  Appointment  Will  Not 

be  Vacated,  108. 
aa,  Questioning  Regularity  of 

Appointment,  108. 
bb.  Collateral    Attach    on    Ap^ 
pointment^  109. 
IV.  Powers,  Rights,  Duties  and  Liap 
bilities,  109. 
I.  Functions^  109. 

tf.  Office  One  of  Confidence  and 
Trusty  109. 

b.  Represents  the  Court,,  no. 

c.  Functions'  of    Second    Ro" 

ceiver,  no. 

d.  Suspension  of  Functions  by 

Appeah  no. 
«.  Termination    of  Functions^ 
III. 
a.  Powers  in  General^  ixx. 
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V. 


!.    <!•  Nature  of^  iik. 

^.  Statutory  Powers^  iia. 
-    c.  Discretionary  Po^oer^WTk* 
3.  Powers  iu  Particular  Matters^ 

iU  Originating'  Proceedings  by 

Applying  to  Courts  1 1 1. 
.  ^.  To  Receive  Money  Not  I}u€^ 

c.  (yt'tfr  Money  Deposited  in 
Bank,  113. 

if.  T;?  Appoint  Deputies  and 
Assistants,  113. 

n*  To  Obtain  Writ  of  Assist- 
ance, 113. 

/.  To  Obtain  Writ  of  Seques- 
tration, 114. 

g.  To  Obtain   Attachment^  114. 

k.  To  Compromise  Debts,  115. 

f.  To  Sell  Timber,  1151. 
.    J,  To  Insure  Property,  11^. 

Jk,  To  Conduct  a  Business,  116. 
4«  Rights  in  General,  116. 
5.  Particular  Rights,  117. 

a.  Exemption    from    Arrest^ 

"7. 
A.  Possession  of  Property,  117. 

c.   T'o  Make  Repairs,  1x7. 

</.  7(P  Appeal  from  Courfs  Or- 
ders, 117. 

e.  To  Bring  Actions,  118. 
6»  Duties  in  General,  i  iS. 
7.  Particular  Duties,  119. 

0.  Liabilities,  1x9. 

<i.  Responsibility  to  the  Ap^ 
pointing  Court,  1x9. 

^  ^or  Negligence  or  Miscon^ 
duct  in  the  Performance  of 
Their  Duties,  X20. 

c.  Por  Loss  of  Money  Depos' 
ited  in  Bank,  X22. 

d»  Upon  Contracts  and  Cove- 
nants, 123. 

e,  Por  Failure  to  Pay  Balance 

Into  Court,  124. 
f  For    Profits   Earned    Upon 
Funds   in    Their    Hands, 

g.  For  Costs,  125. 

A.  Liability  of  Receivers  in  the 
Operation  of  Railroads fbr 
the  Negligence  of  Subor- 
dinates, 125. 

f.  When  Liability  Ceases,  125. 
Management  and   (Control  of 

Property,  126. 

1,  Receiver'* s  Title,  126. 

a.  In  General,  126. 

b.  Receiver  Pendente  Lite,  127. 

c.  Creditors*  Suits,  128. 

(L  Assignment  to  Receiver,  ia8. 

(i)   When  Necessary,  128. 
.    (2)    What  Passes,  139. 
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o.  Supplementary  Proceedings, 

129. 
f  Limitations,  130*    ; 
g.  Property  Exempt  from  En- 

ecution,  131. 
A.  Pensions,  131. 
f*  Trust  Funds,  I3i.-    . 
j\   When  Receiver's  Title  Vests^ 

I32« 
i.   Title  as   Between.  Receiver 

and  Various  Parties,  133. 

(i)  Purchasers,  i^^. 

•  (2)  Assignee  in  Bankruptcy, 

133- 

(3)  Assignee  for  Benefit  of 

Creditors,  133*;; 

(4)  Adverse  Claimants,  133. 
(a)    When  Receiver  Has 

Possession,  133. 
{b)   When  Others  Have 
Possession,  134. 

(5)  Other  Receivers,  134. 

/.  Set-off  Against    Receivers, 
135. 
(i)  /»  General,  135. 
(2)  Limitation  on  hight,  135. 
M.  Effect  of  Receiver's  Title  on 
Statute  of  Limitations,  136. 
«.  Effect  of  Irregular  or  Er- 
roneous Appointment,  136. 
a.  Receiver's  Possession^  137. 
a.  Nature,  137. 

X)  /f  Possession  ^of  Court, 

137. 

[2)  JVlp/  Adx^erse  to  Either 

Party,  137. 

[3)  How  Far  for  Party  Who 
Prevails,  lyj. 

[4)  Vesting  by  Relation,  138. 
.^)  Subject  to  Liens,  138. 

*.  -SjTtfc/,  138. 

1 )  Claimant  Must  Apply  to 
Court,  138. 

[2)  Not    Subject    to    Legal 
Process,  138. 

[3)  R elieve s     Defendant 
from      Responsibility^ 

X40. 

c.  Aid  of  Court  f^r  Obtaining 
Possession,  140 

i)  In  General,  140. 
[2)   When  Possessor  Claims 
Title,  X40. 

d.  Interference  With,  X41. 
i)  In  General,  141. 

2)  /j    Contempt    of  Court, 
141. 

3)  Irregularity  of  Appoint- 
ment Immaterial,  14a. 

4)  What  Is  Sufficient  No- 
tice, 142. 

5)  fKA<i/    Constitutes  Such 
Interference,  142. 
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<6)  By  Wkom  and  Haw  Pun- 

isked^  143. 
(7)  Divesting  of  Receiver's 

Control^  144« 
3«  Receiver's  Sales^  X44. 

a.  In  General^  144. 

b.  Order  for\  145. 

(1)  Court  May  Mahe^  145. 
(3)  Cannot  he  Attacked  Col- 
laterally  9  145. 

(3)  Application  Must    Show 

Necessity^  146. 

(4)  Should    DesignaU    Sfe- 

cijic  Property^  146. 

(5)  May  Prescribe  Manner 

and  Terms^  147. 

(6)  Appeals  from^  147. 

c.  Euecution  of  the  Order^  147. 
( I )  Receiver's  Discretion^  147. 
(a)  Receiver     Cannot    Pur* 

chase,  148. 

(3)  Confirmation    and    Con- 
trol by  Courts  149. 
d.  Purchaser's   Title^  149. 

(1)  Receiver's      Power    to 
Deed,  149. 

(a)  Rule    Caveat    Emptor 
Applies^  150. 

(3)  Liens  Not  Divested,  151. 

(4)  Claims  Arising   Out  of 

or    During-   Receiver- 
ships 15  a. 
e.  Purchasers  at  Sale^  153. 
4«  Receiver's  Contracts^  154. 

a.  In  General,  154.  [i55- 

^.  Court  May  Modify  or  Annuls 
c,  Receiver'*s    Personal  Liabil- 
ity^ X56. 
d.   When    Court   Gives  Discre- 
tionary Authority,  157. 
5.  Receiver'' s      Certificates      (See 
Receivers  of  Railroads), 
VI.  Relation  to  Court,  158.  [157. 

I.  Supervision  by  the  Court,  159. 
3.  Bond  Required,  159. 

a.  General  Rule  as  to  Security, 

,        «59- 

b.  Dispensing    with    Security, 

16a. 

c.  Security  a    Prerequisite    to 

Receiver's  Control  of 
Property,  i6a. 

d.  Additional  Security  on  Bn- 

tension  of  Receivership^ 
163. 

tf.  Security  Becoming  Insuffi- 
cient, i6x. 

f  Nature  of  Sureties*  Liabil- 
ity, 164. 

g.  When  Liability  of  Sureties 
Becomes  Absolute^  164. 

i.  Butent  of  Surety's  Liability, 
x66. 


f .  Discharge  of  Sureties,  166. 
J,  Reimbursement  of  Sufety-^ 

Refunding  of  Receiver- 
ship Funds  by  Surety,  167. 

h.  Contribution  Against  Co- 
Surety,  168.       [Sued,  168. 

/«  Suretys  Course  on  Being 
5*  Compensation  Allowed,  168. 

a.  General  Rule  as  to  Allow- 

ance of  Compensation,  168. 

b.  Amount  or  Rate  of  Compen- 

.  sation,  16^ 

(I)    Where      Regulated     by 

Statute,  169. 
(a)   Where  Not  Regulated  by 

Statute,  171. 

(a)  Pined  by  Analogy  to 

Compensation     of 
Piduciaries,  171. 

(b)  Pined     Within     the 

Discretion    of  the 

Court,  17a. 

{aa)  Doctrine  in 

England,  173. 

(bb)  Doctrine  in 

United  States^ 

»73- 
C  Additional  Compensation,!*^. 

(I)   The    General   Doctrine, 

176. 
(a)   Where  Receiver  Incurs 
Extraordinary    Trou- 
ble or  Expense,  177. 
(3)    Where  Receiver  Acts  in 
Several   Capacities, 
178. 
d.   Where  Receiver  Is  a  Party 

in  Interest,  179. 
€•   Where  Receit*er  Is  Guilty  of 

Misconduct,  179. 
f   Where    One   Receiver  Suc- 
ceeds Another,  179, 

g.  Where  Money  Is  Paid  Di- 

rectly Into  Courts  180. 

h.  Time  When  Compensation  Is 
Paid,  180. 

I.  Liability  for  Receiver's  Com- 
pensation, 180. 

y.  Appeal  in  Questions  of  Com- 
pensation, 184. 
4«  Accounting  Exacted,  185. 

a.  Duty  of  Receiver  to  Render 

Accounts,  185. 

b.  When  Accounts  Must  be  Ren- 

dered, 185. 

c.  Authority  of  Court  for  Bn- 

penditures^  186. 

d.  What  Expenditures  Will  be 

Ratified,  186. 
0.  Railroad  Reeeix^ers,  187. 

f.  Mingling   of  Funds,  188. 

g.  When    Chargeable  with  In- 

terest, 18S. 
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i.  Far  Counstl  Fees^  189. 
.  I.  For  Costly  193. 
/•  Litigation  Delaying  or  />«• 

layed  by  Aeconniing^  195. 

k.  Accounts     of  Deceasod    mo' 

ceiver,  195.  [196. 

/.  Practice  on  Passing  A  ceonnts^ 

m.  At  Whose  Instance  Accounts 

Rendered^  197. 
n.  Objections  to  Accounts — How 

Taken^  197. 
o.  Appeal  from   SeUUmeni  of 
Accounts,  198. 
5.  Removal  and  Discharge^  198. 
«•  Removal — Power  in  Generate 
198. 
(I)   What  Have  Been  Held 
Sufficient     Causes  for 
Removal,  aoi. 
(3)   What  Have  Been   Held 
Insufficient  Causes  for 
Removal f  310. 
^,  Discharge — Power   in  Gen* 
oral,  313.  [313. 

(i)  Grounds  for  Discharge^ 
c  Notice  of  Motion  for    Ro* 

moval  or  Discharge^  3x8. 
d.  Who    May    Apply  for  Re^ 

moval  or  Discharge,  330. 
€.  When    Application  for    Re* 
moval  Must  be  Made,  333. 
•     f.  Effect  of  Removal  or  Dis* 
charge,  323. 
g.  Practice  in  Removal  or  Dts* 

charge,  325. 
k.  Appeal   from      Order    for 
Removal  or  Discharge,  335. 
VII.  Remedies  Concerning,  338. 
I.  Suits  by  Receivers,  328. 

«.  Regulated    by    Statute    or 
Court,  328.  [329. 

( I )  Control  of  Court  Over^ 
{a)  Receiver  Cannot 
Sue  Without 
Leave,  339. 
(*)  Court  May  Give 
General  Leav  e^ 
330.  [330. 

(3)  Statutory  Regulations, 
h.  Receiver     Must      Proceed 
Lihe     Ordinary    Suitor, 
330. 
e.  In    Whose  Name    Suit    to 
be  Brought,  231. 
(i)  General  Rule,  Must  be 
in  Name  of  Original 
Party,  231. 
(3)  Statutory  Regulation  as 
to  Name,  334. 
d.  Parties  to  Actions  by  Re* 

ceivers,  235. 
0.  Liability    of  Receiver  for 
Costs,  335. 


f.  Receiver's  Position  Coex- 
tensive with  that  of  Party 
Over    Whom     Appointed, 

<i)  Succeeds  to  Same  Rights 
and    Contract   Rela- 
tions, 335. 
(a)  Can  Collect  Unpaid 
Subscription        to 
Capital  Stoch,  335. 
(3)  Actions  Against  Corfo* 
ration  Officers,  330. 

(3)  Maintenance  in  Sundry 

Cases,  338. 

(4)  Defenses  A  va  liable 

Against,  339. 

(a)  Same  as  tf  Suit  by 
Original   Party, 

(*)  Set' Off,  2y^      [339. 

(c)  When  Rights  of 
Creditors  Affect- 
ed,  339. 

{d)  Failure  to  Euecuta 
Bond  or  Tahe 
Oath,  340. 

{e)  Appointment  Not 
Collaterally  At- 
tachable, 340. 


(s) 


(/)  Miscellaneous,  340. 
Wh 
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''hen  Right  of  Action 
Accrues,  341. 
g.  Suits  in  Foreign  Courts,2^Xm 
(i)  General  Rule,  2^1. 

{a)  Exception  by  Com- 
ity,  343. 
(3)   When     Receiver     Has 
Title  by  Assignment^ 

(3)  Statutory  Receivers,2^ 

k.  Pleadings  and  Proofs,  347, 

a*  Suits  Against  Receivers,  348. 

«•  Receiver  May  Not  be  Sued 

Without  Leax^e,  348. 

(I)  Application  of  Rule  in 

Foreign   Courts,  350. 

h.  Adjudication      of     Claims 

Against  Receiver,  351. 

c.  Receiver's  Defenses,  353. 

d,  Judgments     Against    Ro- 

ceiver,  253. 
tf.  Parties  to  Actions,  353. 
f  Actions  Arising  Out  of  Re- 
ceivership, 255. 
3*  Injunctions  in  Connection  with 
Receivers,  256. 
a.  Appointment    of  Receiver 
Operating  as   Injunction^ 
356. 
h.  Points  of  Resemblance  Be- 
tween  Injunctions  and  Re- 
ceivers,  356. 
c.  Points    of  Difference    Be* 
tween  these  Remedies,  35& 
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SjftOpllB. 


(i)  Bfftci  on  Possession  oj 

Property^  258. 
<a)  Distinct  and    Separat€    VIII. 

Remedies^  358. 
d.  When  Neither  Remedy  Ap- 
plicable^ 359. 
(I)    When    Relief   May  h€ 

Had  at  Lav/^  259. 
(a)   When  Barred  by  Long 

Acquiescence^  260. 
(3)    When    Title  to    Public 

in  Dispute^  26a 
#.   When  Either  or  Both  May 
be  Granted y  261. 
(I)    When     Property    in    a 

Foreign  Country^  36l. 
(3)    When  Conflict  of  Juris- 

diction  Between  State 

and  Federal  Courts^ 

361. 

f.  Injunctions  to  Protect  Re* 

ceiver*s  Possession^  262. 

g.  Injunctions  for  and  Against 

Receivers^  263. 
A«   The  Remedies  as  Applied 
to  Corporations  (Sec  In- 
junctions,   vol.     10,     p. 

953)-  263 

(1)  Where  Injunction  Pre- 

ferred  to    Receiver- 
ships 263. 
(a)  Injunction  as    Adjunct 
to  Receivership^  264. 

(3)  Actions  by  Receivers  of 

Insolvent      Corpora- 
tion^ 265. 

(4)  In  Proceedings  to  Dis' 

solve  a   Corporation^ 
266. 
d«  The   Remedies  as   Applied 
to  Partnerships  (Sec  In- 
junctions,    vol.     10,    p. 
9^0),  266. 
{1)  Actual     Partnership 
Must  be  ShowUf  266. 

(2)  Prerequisites      to     In- 

junctions    and     Re- 
ceiverships 266. 
/•  The  Remedies  in  Creditors* 
Suits,  268. 
(i)   Confined  to   Judgment 
Creditors,  368. 

(3)  Otherwise  in  Partner- 

ship   Cases   in    New 

Yorh,  369. 
(3)  Another     Exception 

Where    There    Is    a 

Special  or  Equitable 

Lien^  369. 
^«  The  Remedies  as   Applied 
to  Real  Property  (See  In- 
junctions, vol.  10.  p.  804; 
also  infra,  this  title,  In 
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Pairticular     Cases^    Real 
Property),  370. 
In  Particular  Cases,  370 
I.  Receivers    of    Corporations, 
370. 
«•  yurisdiction  to    Appoint, 
37a 

b.  When  Appointed,  373. 
I)   To    Protect     Share- 
holders, 373. 

3)   To  Protect  Creditors, 

373' 
;3)   To     Protect     Mort- 

gasrees  and    Bond- 
holders, 374. 

[4)  To  Protect  Creditors 
of  Foreign  Corpo- 
rations, 275. 

[5)  When  Corporation  Is 
Insolvent  276. 

[6)  When  Corporation  Is 
Dissolved,  376. 

c.  When      Not      Appointed, 
376. 

i)  Upon  En  Parte  Ap- 
plication, 376. 

[3)  Where  Adequate 
Remedy  at  Law 
Exists',  277. 

[3)  At  Instance  of  Gen- 
eral Creditors,  277. 

[4)  Where  There  Ate  No 
Assets,  277. 

I5)  Upon  Dissolution  of 
Corporation,  277. 

;6)  Misconduct  of  Offi- 
cers, 278. 

[7)  Where  Security  Is 
Entered  in  Lieu  of 
Appointment        of 

Receiver^  278. 

d.  Effect     of    Appointment, 
278. 

i;  As  Regards  Dissolu- 
tion of  Corpora" 
tion,  278. 

3)  As  Regards  Corpo- 
rate Functions  and 
Liabilities,  279. 

3)  Upon  C orpor ate 
Property^  280. 

[4)  Upon  Lien  of  Judg- 
ment Creditors, 
281. 

'5)   Upon  Pending  Suits, 
283. 
tf.  Receiver's      Powers    and 
Functions,  285. 

I)  Functions  in  Gen- 
eral, 285. 

\2)  Receiver  Succeeds  to 
Corporate  Rights 
of  Action,  386. 
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(3)  Right    to     Compel 

Restitution  of  Cor- 
porate Property^ 
287. 

(4)  Right  to  Recover  UU' 

paid  Subscriptions^ 
288. 

(5)  Recovery    of  Assess- 

ments on  Insurance 
Premium  Notes  % 
290. 

(6)  Right  to  Allow  Set- 

Ofs,  290. 

(7)  Right  to  Compromise 

SuitSf  290. 

(8)  Power  of  Sale,  291. 
/.   Who   May   be  Appointed 

a  Receiver t  291. 
S.  Receivers  of  Railroads  (See 
Receivers      of       Rail- 
roads), 292. 

3.  For    Partnership    Property^ 

292. 

a.  Grounds  for  Appointing 
.  Receiver^  292. 

(1)  In  General^  292. 

(2)  Receiver     Not     Ap' 

pointed  to  Continue 
Business^  295. 

(3)  A  Partnership  Must 

Exist,  295. 

(4)  Misconduct  of  Part' 

ner,  297. 

(5)  Exclusion   from     the 

Firm^  298. 

(6)  Death  of  Partner  ^  299. 

(7)  Agreement  by  Which 

One  Partner  Shall 
Conduct  or  Wind 
Up  the  Business^ 
300. 

(8)  Partner      Appointed 
Receiver^  300. 

b.  Procedure        Concerning 

Appointment^  301. 

(1)  Notice    of     Applica- 

tion, 301. 

(2)  When  Issue    Will  be 

Directed  to  be 
Tried,  301. 

(3)  Scope  of   the  Appli- 

cation^ 302. 

(4)  Efect  of  Reversal  of 

Appointment,  302. 

c.  Effect  of  the  Appointment^ 

302, 
d.  Receiver's     Powers    and 
Duties,  302. 

4.  For  Trust  Property,  304. 

a.  General  Principles,  304. 

b.  Misconduct   of  the   Trus- 

l^^t  305- 


€.  Insolvency  of  the  Trustee, 

306. 
d.  Poverty  of  the    Trustee, 

306. 
tf.   Where  the   Trust  Estate 
Is  Unprotected^  306. 
5.  For    Cotenants  (See    supra^ 
this  title.  Appointment),  307. 
6b  For  or  Against  Tenants  (See 
infra,  this  title,  For  Real 
Property),  yi^. 
7.  Of  Rents  and   Profits  (Sec 
infra,  this  title,  Por  Real 
Property),  307. 
8»  Between    Vendors  and  Pur- 
chasers    (See    infra^    this 
title.  For  Real  Property)^ 

307. 
9.  After    yudgment    (See  also 
Supplementary      P  r  o- 
cebdings),  307. 
a,  G*  neral  Principles,  307. 
b*  Creditor  Must   Use  Dili- 
gence, 309. 

c.  Remedy  at  Law  Must  be 

Exhausted^  309. 

d.  Receivers  Not  Appointed 

in  A  id  of  General  Cred- 
itors, 311. 

e.  Fraudulent    Assignments 

by  Debtor,  311. 
f  Denial  of  Property,  ^11, 
g.  Rule  as  to  Real  Estate^ 

312. 
A.  Liens,  312. 

f.  Title  of  Receiver,  312. 
/.  Powers  of  Receivers,  314. 
F.  Procedure,  315. 

(i)  Notice,  315. 

(2)  Extension  of  the  Pow- 

ers of  a    Receiver^ 
3x6. 

(3)  Miscellaneous       Mat- 

ters of  Practice,  3i6» 
la  Over  Decedent*s  Estates,  317. 
a.  In  General,  317. 
b»  Misconduct    of   Executor 
or  Administrator,  318, 

c.  Poverty,    Insolvency,    or 

Bankruptcy  of  the  Ex- 
ecutor, 319. 

d.  Removal  of  the  Executor 

from    the    yurisdiction 
of  the  Court,  319. 

e.  Over  Foreign  Estates,  319. 

f.  Pending    Probate     Pro- 

ceedings, 319. 

g.  In   Behalf  of  yudgment 

Creditors  Against  Ex- 
ecutors, 321. 
i.   Where  There  Is  No  Per- 
son  to  Protect  the  Es- 
tate, 321. 


/ 
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II.  Over  InfanU  and  Lunatics 
(See  supra^  this  title,  Ap- 
point meitt),  331. 
la.  Chfer  Real  Property^  331. 
«,  General  Principles^  331. 
b.  As    Between   Lessor  and 

Lessee^  333. 
r.  In  Proceeding's  to  Avoid 
Fraudulent  Conveyance^ 

3*3* 
d.  For    tie     Protection    0/ 

Dower^  33^. 

tf.  In    Cases  of  Trusts  and 

Wills,  334. 


y.  To    Protect    Annuitants^ 

3^5- 
g".  In     Aid   of    Ejectments^ 

325- 
h.  In  Aid  of  Creditors  HaV' 
ing  an  Equitable  Lien, 

325. 
f.  As  Between  Vendors  and 

Vendees^  325. 
j.  Procedure^  327. 
h.  Duties  and  Powers  of  a 

Receiver     Over      Real 

Property,  337. 


L  BxyunTiOV. — A  receiver  may  be  most  comprehensively  de» 
fined  as  a  person  standing  indifferent  between  the  parties,  who  is 
appointed  by  a  court,  under  its  equitable  or  statutory  jurisdic- 
tion, as  a  qucLsi  officer  or  representative  of  the  court,  to  take  the 
charge  and  management  of  the  property  in  controversy,  under 
the  direction  of  the  court,  during  the  continuance  of  the  litiga- 
tion, or  in  pursuance  thereof.*  Various  current  definitions  are 
more  restricted  in  character,  and  applicable  only  to  particular 
phases  of  a  receiver's  functions.^ 

n.  Eegeivsb'8  TuvcnoifB  nr  OSHsaAL — 1.  Sedgn  of  Beoeiver- 
ship. — The  purpose  of  a  receiver's  appointment  is  the  protection 
of  the  subject  of  litigation.    Receivership  is  one  of  those  remedial 


1.  This  definition  is  modified  from 
the  definitions  given  in  Merritt  v. 
Lrvon.  i6  Wend.  (N.  Y.)  421 ;  Ander- 
son's Law  Diet.,  860;  3  Pom.  Eq.  Jur., 

P-  357*  4  1330- 

Compare  other  general  definitions  in 

Coleman    v.    Ormond,    60    Ala.    328; 

Bkaer  v.  Backus,  32  111.  95. 

%.  See    Berrj    v,   Jones,    11    Heisk. 

(Tenn.)    210;    Waters    v,    Carroll,    9 


profits  of  land  or  any  other  thing  in 
question  in  the  court  of  chancerj'  pend- 
ing a  suit,  where  it  does  not  seem  rea- 
sonable to  the  court  that  either  party 
should  do  it.  See  Chautauqua  Co. 
Bank  v.  White,  6  Barb.  (N.  Y.)  597; 
also  in  general,  Verplanck  v.  Mercan- 
tile Ins.  Co.,  2  Paige  (N.  Y.)  452. 

Manager. — In    England^   the     term 
'"receiver"  is  applied  only  to  those  ap- 


Yerg.  (Tenn.)  X02;  Booth  v.  Clark,  17  pointed  to  receive  the  rents  and  profits 

How.  (U.  S.)  331;  Devendorf  7^  Dick-  of  land  and  to  get  in  outstanding  prop- 

inson,  21    How.  Pr.  (N.  Y.)  276;  Ex  erty;  and  one  selected  to  carry  on  or 

parte  Walker.  25  Ala.  81.     As  to  when  superintend  a  trade  or  business  is  usu- 

money  deposited  with  a  banker  subject  ally  denominated    a  "manager"    or  a 

to  order  of  court  will  not  constitute  '"receiver  and   manager."     2  Daniel's 

him  a  receiver,  see  Coleman  v.  Sails-  Ch.  Prac.  (5th  Am.  ed.)  1768;  but  in 

btirv,  52  Ga.  471.  the  United  States^  both  classes  of  of- 

SecelYer  Pendente  lite. — A   receiver  ficers    are    called    receivers.    Foster's 

pendente  lite,  under  which  designation  Fed.  Prac,  ^  239. 
would  probably  come  most  kinds  of  re-        Becelyer  of  National  Bank. — The  U. 

ceivers,  Is  a  person  appointed   to   take  S.  Rev.  Stat,  authorize  the  Comptroller 

charge  of  the  fund  or  property  to  which  of  the  Currency  to  appoint  in  certain 

the  receivership  extends  while  the.  case  cases  a  receiver  of  a  national  banking 

remains  undecided.    Keeney  v.   Home  association.  SeePricev.  Abbott,  17  Fed. 

Ins.  Co.,  71  N.  Y.  401;  27  Am.  Rep.  63.  Rep.  507,  and  the  powers  and  duties  of 

Common   Law    Becelyer. — This  mis-  such  a  receiver  are  in  many  respects 

leading  expression  has   been    used  to  analogous  to  those  of  a  receiver  ap- 

designate  a  person    appointed    by  the  pointed  by  a  court  of  equity.     Foster's 

court  to  receive  the  rents,  issues,  and  Fed.  .Prac,  §  239^ 
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agencies  devised  originally  in  order  to  preserve  the  fund  or  thing 
in  question  from  removal  beyond  the  jurisdiction,  or  from  spolia- 
tion, waste,  or  deterioration  pending  the  litigation,  so  that  it 
might  be  appropriated  as  the  final  decree  should  appoint.* 

2.  JoriBdictioii  over  Beceivenhip— ^1.  Jurisdiction  in  General. 
— By  means  of  the  appointment  of  a  receiver,  a  court  of  equity 
takes  possession  of  the  property  which  is  the  subject  of  the  suit, 
preserves  it  from  waste  or  destruction,  secures  and  collects  the 
proceeds  or  profits,  and  ultimately  disposes  of  them  according  to 
the  rights  and  priorities  of  those  entitled.' 

1.  Myers  v.  Estell,  48  Miss.  40X.  an  instance,  where  a  receiver  was  ap- 
See  also  Cliase's  Case,  i  Bland  Ch.  pointed  in  pursuance  of  judgment 
(Md.)  213;  17  Am.  Dec.  2S0.  The  against  a  corporation,  Libby  v,  Rose- 
preservation  of  the  property  is  asserted  krans,  55  Barb.  (N.  Y.)  206. 
as  the  purpose  of  the  receivership,  in  Various  statutory  and  other  grounds 
Taylor  t'.  Philadelphia  etc.  R.  Co.,  7  for  the  appointment  of  a  receiver  are 
Fed.  Rep.  385;  Ellis  r.  Boston  etc.  R.  discussed  in  the  French  Bank  Case,  53 
Co^  107  Mass.  28;  Latham  v.  Chafee,  Cal.  554;  Hand  v.  Dexter,  41  Ga.  454; 
7  Fed.  Rep.  526.  See  also  Mays  v.  Mapes  v.  Scott,  4  111.  App.*37i;  Rich- 
Rose,  Freem.  Ch.  (Miss.)  718,  using  ards  v.  Barrett,  5  111.  App.  514. 
the  word  **secure;*'  Battle  v,  Davis,  66  The  ground  of  the  need  of  preserva- 
N.  Car.  255,  speaking  of  "protecting  tion  of  the  property  is  stated  in  Cheever 
and  securing;"  Lenox  v,  Notrebe,  v.  Rutland,  etc.,  R.  Co.,  39  Vt.  657. 
Hempst.  (U.  S.)  226,  also  using  the  The  most  usual  causes  for  such  ap- 
word  ''secure."  pointment  are  mentioned  in  Baker  v. 
Object  of  Appointliig  BecaiYen. —  Backus,  3a  ill.  95 ;  and  a  survev  of  the 
A  receiver  is  appointed  (see  3  Pom.  Eq.  law  as  to  when  a  receiver  will  be  ap> 
Jur.  p.  357,  4  1330)  in  four  general  pointed,  and  over  what  property  is 
classes  of  cases :  given  in  the  note  to  Cortleyen  v.  Hath- 

1.  Where  there  is  no  competent  per-  away,  64  Am.  Dec.  495. 

son  entitled  to  hold  the  property,  as  in  The  requirement  that  there  must  be 
the  case  of  an  infant,  or  in  the  interval  fraud  or  imminent  danger  to  the  prop- 
before  an  executor  or  administrator  of  erty  is  made  in  Blondheim  r.  Moore, 
a  deceased  owner  is  appointed.  11  Md.  374,  stating  the  rules  applicable 

2.  Where  two  or  more  litigants  to  the  appointment  of  a  receiver ;  and 
are  equally  entitled;  but  it  is  not  just  applied  in  Haighttr.  Burr,  19 Md.  134; 
and  proper  that  either  of  them  should  Voshell  v.  Hinson,  26  Md.  93.  Com- 
retain  it  under  his  control;  as,  for  ex-  pare  Bainbrigge  v.  Baddeley,  3  M.  & 
ample,  in  some  suits  between  partners.  G.  420.  As  to  danger  from  actual  or 
See  reference  in  Bank  of  Mississippi  v,  expected  insolvency,  see  Ladd  v. 
Duncan,  52  Miss.  743;  and  as  to  co-  Harvey,  21  N.  H.  521.  See  also  under 
tenancy  by  railroad  companies,  see  North  Carolina  statute,  Twitty  v. 
Delaware  etc.  R.  Co.  v.  Erie  R.  Co.,  21  Logan,  80  N.  ^ar.  70. 

N.  J.  Eq.  304.  As  to  when  a  receiver  will  not  be 

3'.  Where  a  person  is  legally  entitled,  appointed,  see    Mays    v.  Wherry,    3 

but  there  is  danger  of  his  misapplying  Tenn.   Ch.  35;  Cassctty   v.  Capps,   3 

or  misufiing  the   property;    as,   for  ex-  Tenn.  Ch.  526.     Consult    or  compare 

amp)e  in  some  suits  against  an  executor  also    Richmond    v,    Yates,    3    Baxt. 

or  administrator,  or  under  some  partic-  (Tenn.)    205;    Sturch    r.    Young,    5 

ular  circumstances,  in   suits  for  the  en-  Beav.  557;  State  v,  Allen,  i  Tenn,  Ch. 

forcement  of  a  mortgage.     See  Dough-  514;   Evans  v,  Coventry,  3  Drew.  82. 

erty  v.  McDougald,  10  Ga.  125.     Com-  ReoeiTer'f    Funetlonf    In    General. — 

pare^  as  to  corporations,  French  v.  Gif-  These     will     be      found     stated     in 

ford,  30  Iowa  159.  Devendorf  v.  Dickinson,  21  How.  Pr. 

4.  For  the  purpose  of  carrying  into  (N.  Y.)   276;   Bank  of  Mississippi  v. 

effect  a  decree  of  the  court  concerning  Duncan,  52  Miss.  743;  Battle  v.  Davis, 

the  property ,  such  as  a  decree  for  the  66  N.  Car.  256 ;  Beverley  r.  Brooke,  4 

winding  up'and  settlement  of  a  corpo-  Gratt.  (Va.)  209. 

ration,  or  in  a  creditor's  suit.     See,  for  2.  Beverley  v.  Brooke,  4  Gratt.  ( Va.) 
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b.  Is  OF  Equitable  Cognizance. — The  right  to  appoint 
and  supervise  a  receiver  is  referable  solely  to  the  powers  which 
the  courts  exercise  as  courts  of  chancery.^  and  is  one  of  the  old- 
est remedies  known  under  equity  jurisdiction.* 

8.  Scope  of  Beceiver*8  Functions— ^i.  Receiver  as  Officer  of 
Court.— As  an  officer  of  the  court,  the  receiver  is  subject  to  its 
direction  and  control ;  and  he  is  not  the  representative  of  either 
or  any  of  the  parties  to  the  litigation,  but  acts  for  the  benefit  of 
all  concerned-  in  the  controversy.** 

3o8.    These   may    be    either    regular  8.  See  Davis  z'.  Gray,  i6  Wall.  ( U. 

parties  in  the  cause,  or  only  parties  in  S.)    2i8;  15    Myer's   Fed.  Dec.    537; 

Interest  coming  before  the  court  in  a  Booth  v.  Clark,  17  How.  (U.  S.)  331 ; 

seasonable  time,  and    due  course  of  Meier  t*.  Kansas  Fac.  R.  Co.,  5  Dill, 

proceeding,    to  assert    and    establish  (U.  S.)  479;  Morrill  v.  Noyes,  56  Me. 

their    pretensions.    See    opinion  just  463;  96  Am.  Dec.  488;  3   Story   Eq. 

cited.     CcjtJK// also  in  support  of  text,  fur.   (12th   ed.),  p.  36,   ^  829;  In   re 

Lenox  v.   Notrebe,   Hempst.  (U.   S.)  Burke,    i    B.    &   B.  75;    Beverley  v. 

226;  Im  re  Cohen,  5  Cal.  496.  Brooke,  4  Gratt.  (Va.)  208;  Ellis  v, 

1.  Folsom  r.   Evans,    5    Minn.  419.  Boston,   etc.,   R.  Co.,   107   Mass.    28; 

See  also  Chicago,  etc.,  Oil  Co.  v,  U.  Battle  v.  Davis,  66  N.   Car.  255 ;  Ex 

S.  Petroleum  Co.,  57   Pa.    St.   91 ;    6  parte  Dunn,  8  S.  Car.  234;  Poland  v. 

Phlla.  (Pa.)  523;  BItiIng  v.  Ten   Eyck,  La  Moille  Valley   R.  Co,  52  Vt.   175; 

85  Ind.  357.  4  Am.  &  Eng.  R.  Caa.  433;  Coburn 

S.  Hopkins  v.  Worcester,  etc.,  Canal  v,    Ames,    57    Cal.   203;    Runyon    v. 

Proprs.,  L.  R.,  6  Eq.  ^47.  Farmers',  etc..  Bank,  4  N.  ].  Eq.  482; 

One  of  the  heads  of  jurisdiction  in  a  Hooper  v.  Winston,  24  111.  363 ;  EUi- 

court  of  equity  is  to  protect  property  cott  v,  U.  S.  Ins.  Co.,  7  Gill   (Md.) 

pending  litigation  in   a    court  of  law;  320;  Bank  of  Mississippi  r.  Duncan, 

and  it  necessarily  follows  that    upon    a  52  Miss.  743 ;  Bx  parte  Walker,  25  Ala. 

proper  case,  a  court  of  equity  will  pro-  104;  Kaiser    v,   Kellar,    21   Iowa  96; 

tect  proper  pending    litigation    before  King  z'.  Cutts,  24  Wis.  629;  De  Groot 

Itseir    Stilwell  v,  Williams,  6  Madd.  x;.  Jay,  30  Barb.  (N.  Y.)  484;  Osbom 

49.  This  is  said  to  be  "one  of  the  modes  v.  Heyer,  2  Paige  (N.  Y.)  343;  Hunt 

by  which  the  preventive  justice   of  a  i*.  Wolfe,  2  Daly  ( N.  Y.)  303 ;  Green 

court  of  equitj'  is  administered,"  in  Mays  T^  Bostwick,  i  Sandf.  Ch.  (N.  Y.)  187; 

V.  Rose,  Freem.  Ch.  (Miss.)  718.      But  Van  Rensselaer  v.  Emery,  9  How.  Pr. 

such   a  characterization    would   apply  (N.  Y.)  138;  Devendorf  r.  Dickinson, 

more  especially  to  an  injunction,  while  21    How.  Pr.  (N.  Y.)  276;  Corey    v. 

the  preservation  of  the  property  is   tlie  Long,  43  How.  Pr.  (N.   Y.)   498;  la 

more  immediate  object  of  receivership.  Abb.  Pr.  N.  S.  (N.  Y.)  434;  Curtis  v. 

though  such    preservation,    of  course,  Leavitt,  i  Abb.  Pr.  (N.  Y.)  276;  Brown 

necessarily  involves  the  prevention    of  v»  Northrup,  15  Abb.   Pr.  N.  S.   (N. 

injury  or  destruction.  Y.)  335. 

The  power  of  appointing  a  receiver  Compare  Chase's  Case,  i  Bland  Ch. 

has  long  been  considered   as  being  of  (Md.)  213;  17  Am.  Dec.  280;  Kellar?;. 

as  great  utility  as  any  which  belongs  to  Williams,  3  Rob.  (La.)  324. 

a  court  of  chancery;  and  it  is  called  Appointment  Determlnea  No  Bight  — 

into  action  In  a  variety  of  exigencies,  A  receiver  Is  truly  and  properly  the 

either  to  prevent  fraud,  to  save  the  sub-  hand  of  the  court  of  which  he  is  an 

ject  of  litigation  from   material  injury,  officer ;    but    his    appointment   deter- 

or  to  rescue  It  from  inevitable  dcKtruc-  mines  no  right.     See  In  re  Cohen,  5 

tion.     Williamson  v,  Wilson,  i   Bland  Cal.  494;  nor  does  it  affect  the  title  of 

Ch.  (Md.)  426.     A    reference    to    this  the    property   in    an^    way;  and    his 

power  as    necessarily    Inherent,    In   a  holding  is  the    holdmg  ot   the  court 

court  which   possesses  equitable  juris-  for  him   from  whom   the   possession 

diction,  is  made  by  Dick,  J.,    in   Skin-  was  taken.     Williamson  r.  Wilson,  i 

ner  v.  Maxwell,  66  N.  Car.  47,  on  other  Bland  Ch.  (Md.)  421;  Ellicott  v,  U.  S. 

poinU.  Skinner  v.  Maxwell,  68  N.  Car.  Ins.  Co.,  7  Gill  (Md.)  320;  /«  re  Col- 

400.  yin,  3  Md.  Ch.  302 ;  Ellicott  v.  War- 
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b.  Receiver's  Custody. — Receivers  are  part  of  the  machin- 
ery by  which  equity  protects  and  secures  the  rights  of  parties. 
Their  custody  is  that  of  the  law,  and  is  in  its  nature  provisional 
and  suspensive,  leaving  the  rights  of  the  parties  concerned  to  be 
controlled  by  the  ultimate  judgment  of  the  court,^  or  its  further 
action  in  the  premises,* 

ford,  4  Md.  85.  But  still  an  applica-  Proteotion  by  Court. — The  court  will 
tion  for  such  an  appointment  can  only  not  allow  the  receiver  to  be  sued  touch- 
be  made  by  those  who  have  an  ing  the  property  in  his  charge,  nor  for 
acknowledged  interest,  or  where  there  any  malfeasance  as  to  the  parties,  or* 
is'  strong  reason  to  believe  that  the  others,  without  its  consent;  nor  will  it 
party  asking  for  a  receiver  will  re-  permit  his  possession  to  be  disturbed 
cover.  Chase's  Case,  i  Bland  Ch.  by  force,  nor  violence  to  be  offered  to 
(Md.)  313;  17  Am.  Dec.  279.  his  person  while  in  the  discharge  of  his 

Extent  of  Authority — The  receiver  official  duties;  and  in  such  cases  the 
has  only  such  power  and  authority  as  court  will  vindicate  its  authority,  and, 
are  given  him  by  the  court,  and  must  if  need  be,  will  punish  the  offender  by 
not  exceed  the  prescribed  limits.  Davis  fine  and  imprisonment  for  contempt. 
V.  Gray,  16  Wall.  (U.  S.)  218;  15  Davis  v.  Gray,  16  Wall.  (U.  S.)  218; 
Myer's  Fed.  Dec.  537;  at  least  in  the  15  Myer's  Fed.  Dec.  538.  See  2  Story'a 
absence  of  statute  regulating  the  mat-  Eq.Jur.  (12th  ed.),  ^  833a,  8336;  Wal- 
ter. Verplanck  v.  Mercantile  Ins.  Co.,  ling  t'.  Miller,  xo8  N.  Y.  177;  2  Am. 
3  Paige  (N.  Y.)  452;  Chautauqua*  Co.  St.  Rep.  402;  Wiswall  v.  Sampson,  14 
Bank  v.  White,  6  Barb.  (N.  Y.)  597.  How.  (U.  S.)  6s;  27  Myer's  Fed.  Dec. 
See  Booth  v,  Clark,  17  How.  (U.*^.)  56;  Corey  r.  Long,  43  How.  Pr.(N.  Y.) 
33».  499;  »2  Abb.  Pr.  N.   S.   (N.  Y.)  435; 

For  an  instance  of  statutory  regula-  De  Groot  v.  Jay,  30  Barb.  (N.  Y.)  484; 
tion  of  receiver*s  powers  and  duties,  see  Albany  Ci^  6ank  v.  Schermerhorn, 
Attornev-Gen*l  v.  L.  &  F.  Ins.  Co.,  4  10 Paige  (N.Y.)  265;  Parker  i'.  Brown- 
Paige  (N.  Y.)  225.  Ing,  8  Paige  (N.  Y.)  391;  35  Am.  Dec 

Want  of  Fenoiud  Intoreti. — ^The  re-  717;  Noe  v,  Gibson,  7   Paige   (N.  Y.) 

ceiver  is  subject  to  the  orders  of  the  s^.Si    Lees    v.   Waring,    i    Hog.   216; 

court,  and  accountable  in  such  manner  Jones  v.  Claughton,  Jac.  573;  Angel  v. 

and  to  such  persons  as  the  court  may  Smith,  9  Ves.  339;   Rusrell    v.    East 

direct.     He  has,  in  his  character  of  re-  Anglian  R.  Co.,  3  Macn.  &  G.  1 19. 

ceiver,    no  personal  interest  but  that  The  same  rules  are  applied  to  the 

arising  out  of  his  responsibility  for  the  possession  of  a  sequestrator.  2  DaniePs 

correct  and  faithful  discharge  of  his  Ch.  Prac.   (5th  ed.)     1056;    Davis    v. 

duties.    It  is  of  no  consequence  to  him  Gray,  16  Wall.  (U.  S.)  218;  15  Myer*s 

how,  or  when,  or  to  whom,  the  court  Fed.  Dec.  538;  Angel  v.  Smith,  9  Ves. 

may  dispose  of  the  funds  in  his  hands,  338;  Kaye  v.  Cunningham,  5  Madd.4o6« 

provided   the  order  or  decree  of  the  "or  other  committee  or  custodian,  who 

court  furnishes  to  him  a  sufficient  pro-  holds  the  property  as  an  officer  of  the 

tection.     See   opinion  by   Baldwin,  J.,  court.  Noe  r.  Gibson,  7  Paige   (N.Y.) 

in  Beverley   v,  Brooke,  4  Gratt.  ( Va.)  516.    See  as  to  committee  of  a  lunatic, 

208.  In  re   Hopper,   5   Paige   (N.  Y.)  490; 

Appointment  Called  an  Equitable  Ex-  In  re   Heller,  3  Paige  (N.   Y.)  201, 

•eution. — Every    kind    of  property  of  and  as  to  lands  in  charge  of  custodees, 

such  a  nature  that,  if  legal,  it  might  be  Sweet  v,  Austin,  Con.  174. 

taken  in  execution  may,  if  equitable,  be  Concerning  course  to  be  pursued  br 

put  in  the  possession 'of  the  receiver;  third  parties  where  there  is  receiver- 

and  hence  the  appointment  has  been  ship,  see   Vincent  v,  Parker,  7  Paige 

said  to  be  an  equitable  execution.  Davis  (N.  Y.)  66. 

V,   Gray,    16  Wall.    (U.    S.)    217;   15  1.  Miller  v.  Bowles,   10  Nat  Bank. 

Myer's  Fed.  Dec.  537.    See  also  Bever-  Reg.  517. 

ley  V,   Brooke.    4    Gratt.    (Va.)    208;  2.  To  the  effect  that  money  or  prop- 
Hunt  V.  Wolfe,  2  Daly  (N.  Y.)  303.  erty  in  the  receiver's  hands  is  in  custp- 

For    comparison    of    receiver    with  dia    legis^    see     Davis    v.    Gray,    16 

sheriff,  see  In  re  Merchants'  Ins.  Co.,  Wall.  (U.  S.)  a  18;  15  Myers*  Fed.  Dec. 

3Biss.(U.S.)  165.  537;  Booth  V.  Clark,  17  How.  (U.S..) 
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c.  Continuance  of  Functions.— When  a  fund  in  the  hands 

of  a  receiver  is  in  the  custody  of  the  court  of  equity  which  ap- 
pointed him,  his  office  as  receiver  is  not  functus  officio  until  his 
liability  as  to  the  fund  is  determined,  and  his  subsequent  ap- 
pointment by  afi  insolvent  court  as  permanent  trustee  for  the 
party  whose  property  he  had  sold  as  receiver  does  not  release 
him  from  responsibility  to  the  court  of  equity  for  the  faithful 
discharge  of  his  trust  as  receiver.* 

d.  Extension   of    Functions   of    Receivers. — But    the 

original  functions  of  receivers  have  been  considerably  extended 
in  modern  times  and  especially  of  late  years.^ 

4.  Statatory  Bsgnlatioiui. — The  necessity  for  a  preventive  and 
preservative  remedy  has  not  only  led  to  the  interposition  of 
courts  of  chancery  to  grant  it,  but  has  also  induced  legislation  in 
many  States  of  the  Union,  by  which  the  same  object  is  attained 
through  the  medium  of  statutory  authorization  ;^  but  even  in 
those  States  where  such  statutes  exist  the  principles  governing 
the  court  of  chancery  in  relation  to  receivers  are  looked  upon  as 
the  means  of  guidance.^     Under  these  statutes  receivers  may  be 
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i;  Core  J  v.  Long,  43  How.  Pr.  (N.  In  some  of  the  States  receivers,  by  stat- 

.)  498;  13  Abb.  Pr.,  N.  S.  (N.  Y.)  434;  ute,  settle  the  affairs  of  certain  insol- 

Hunt  ».  Wolfe,  3  Daly   (N.  Y.)  303;  vent  corporations,  and  sue  In  their  own 

Devendorf  t;.  Dickinson,  21    How.   Pr.  names;  and  it  is  not  unusual,  and,  in- 

(N.   Y.)   276;  Hooper  v,  Winston,  24  deed,  has  become  quite  customary,  for 

111.363;     Bank  of  Mississippi  v.  Dun-  courts  of  equity  to  put  these  officers  in 

can,  52  Miss.  743;  Skinner  v.  Maxwell,  charge  of  railroads  financially  embar- 

66N.  Car.  48;  on  other  points,  68  N.  rassed,  and  to  require  them  to  operate 

Car.  400;  Delaney  v.  Mansfield,  i  Hog.  such  roads  until  the  difficulties  are  re- 

335.  moved,  or  until  the  roads  can  be    sold 

The  receiver  is  a  mere  recipient  or  with  tlie  least  sacrifice  of  the  interests 

trustee  of  the  property  without  power  of  those  concerned.     See   opinion    bv 

to  assign  it  or  to  exercise  acts  of  owner-  Swayne,  J.,  in  Davis  v.  Gray,  16   Wall. 

ship  in  respect  to  it,  but    those    of  a  (U.  S.)  220;  15  Myer*s  Fed.   Dec.   538. 

l>aiiee,  and  has  but  a  qualified  property  This  matter  is  discussed  in  an  article  on 

in  it.    Hagedon  v.  Bank  of  Wisconsin,  Railway  Receiverships  in  14  W.  N.  C. 

1  Pin.  (Wis.)  63; .39  Am.  Dec.  376.  (Pa.)  531  (1884). 

As  to  the  general  nature  of  the  re-  Thus,  while  a  receiver  is  usually  ap- 

c^iver's  custody,    see   also  Ellicott  v.  pointed  to  close  and  wind   up  an  estate 

Warford,  4   Md.  85;  lu  re  Colvin,  3  or  concern,  he  has  in  the  instance  just 

Md.  Ch.  303;  Coburn  v.  Ames,  57  Cal.  mentioned   the  different    functions    of 

203;  Battle  V.  Davis,  66  N.  Car.  356;  holding  and  operating  a  railroad.    See 

Van  Rensselaer  v.  Emery,  9  How.  Pr.  Ex  farte  Dunn,  8  S.  Car.  234.              ^ 

^  J^y ''  ^^     ,         *  J     U-.J       *u«*.  ^c  Statutory  receivers  of  railroads  are 

The  receivers  custody  being  that  of  ^^„„^j.j    i^    k-:„„     f^    e^^^    ^wf«^* 

the  court,  the  law  is  w^ell  setfied   that  TgfnU  of  the  s'Tat^e'^^ 

no  one  can  lawfully  sue   him  without  ^|,^           ^  ^      ^  ^ea  (Tenn.)  362I  4 

leave  of  the  court  which  appointed  him.  ^^ '  ^  ^       ^  ^^^         \^  ^^  ^^^^^^^ 

People  V.  Brooks,    40    Mich.    335;  39  receiver's  relation  to  the  company,  see 

Am.  Kep.  53.«;.                   .    i^r^    .,   c  Bartlett  v.  Keim,  so  N.J.  L.  261;  35 

1.  Henry  v.  Kaufman,  34  Md.  u;  87  ^m.  &  Eng.  R.  Cas.  17.  ^                '   ^^ 

Am.  Dec.  SQ."?-  .    «         r:»  n                   .» 

S.  BMeni  BorelopBMiit  «f  BaMlver's  ^  J-  ^  ^f  ®i'°,^!    ^-    Heermans,    13 

FonetlMis.— In  the  progress  of  equity  ^f?' *^''- ^- f'i^-         7;  Connelly  v. 

jurisdiction  it    has    become    usual   to  Dickson;  76  I nd.  44 

clothe  such  officers  with  much    larger  4.  Bisp.  £q.   (4th  ed.),  p.  614,  par. 

powers  than  were  formerly  conferred.  576. 

16 
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invested  with  more  immediate  and  extensive  control  over  the 
property  than  they  usually  possess.* 

a.  Mode  of  Exercising. — In  the  exercise  of  this  summary 
jurisdiction  a  court  of  equity  reverses,  in  a  great  measure,  its 
ordinary  course  of  administering  justice.  It  begins  at  the  end, 
and  levies  upon  the  property  a  species  of  equitable  execution,  by 
which  it  makes  a  general,  instead  of  a  specific  appropriation  of 
the  issues  and  profits.  Afterwards,  it  determines  who  is  entitled 
to  the  benefit  of  its  quasi  process.* 

Furthermore,  from  the  very  nature  of  the  power  and  of  the 
purposes  for  which  it  may  be  invoked,  its  efficiency  depends  on 
the  promptness  with  which  it  may  be  exercised ;  and  the  appoint- 
ment  need  not  await  the  trial  of  the  cause.^ 

m.  AFPonfTMENT— 1.  Appointment  in  General— a.  Prerequi- 
sites TO  Obtaining  Appointment. — The  appointment  of  a  re- 
ceiver is  reluctantly  made,  and  only  upon  the  clearest  prpof  of 
its  propriety ;  and  various  prerequisites  of  this  character  must 
fully  appear.* 

*.  General  Effect  of  Appointment.  —  The  order  of 
appointment  is  in  the  nature,  not  of  an  attachment,  but  of  a 
sequestration  ;  and  it  gives  in  itself  no  advantage  over  other 
claimants  to  the  party  applying  for  it  ;*  but  merely  prevents  any 

1.  See  VerpUnck  v.  Mercantile  Ins.  must  be  satisfied  by  affidavit  that  a 
C0n3  Paige  (N.  Y.)  452.  receiver  is   necessary  to  preserve  the 

A  statute  is,  however,    unconstitu-  property.    3d.  That  there  is  no  case  in 

tional  which   makes  the  receiver  of  a  which  the  court  appoints    a  receiver 

corporation  a  referee  to  take  proof  of  merely  because  the  measure  can  do  no 

claims  against  the  corporation,  and  per-  harm.    4th.  That  **f  raud  or  imminent 

roits  him  to  determine  the  materiality  danger,  if  the  intermediate  possession 

of  evidence,  offered  in  support  of  such  should  not  be  taken  by  the  court,  must 

claims,  thus  making  him  a  judge  in  his  be  clearly  proved;"  and,  5th.That  unless 

own  case.     People  v.  0*Brien,   iii    N.  the  necessity  be  of  the  most  stringent 

Y.  61;  36  Am.  &  Eng.  R.Cas.  103.  character  the  court  will   not  appoint 

2.  Beverley  v.  Brooke,  4  Gratt.  ( Va.)  unless  the  defendant  is  first  heard  in 
20S.  But  acting,  as  it  often  must  of  response  to  the  application.  See  con- 
necessity  before  the  merits  of  the  cerning  various  of  these  propositions, 
cause  have  been  fully  developed,  and  Clark  t'.  Ridgely.  i  Md.  Ch.  71;  Thomp- 
not  infrequently  when  the  proper  son  t*.  Diffendorfer,  i  Md.  Ch.  493; 
parties  in  interest  are  not  all  before  the  Walker  f.  House,  4  Md.  Ch.  45,  relat« 
court,  it  proceeds  with  much  caution  ing  to  partnership  affairs;  Latham  v, 
and  circumspection,  in   order  to  avoid  Chafee.  7  Fed.    Rep.  536;   Hyde   Park 

'disturbing      unnecessarily     or     inju-  Gas   Co.  v,   Kerber,  5  111.  A  pp.  136; 

riously,  legal  rights  and  equitable  prior-  First  Nat.  Bank  v.  Gage,  79  111  209. 

ities.  '  Consult  also  to  like  general  ef-  It  has  been  fitly  said  of  these   rules 

feet, Whitehead  t'.Wooten,  43  Miss.  526.  by  a  distinguished  writer    that  they 

8.  Bitting  v.  Ten  Eyck,  85  Ind.  360.  must  be  taken  with  some  reservations, 

4.  The  following  much  quoted  prop-  and  that  they  are  certainly    too  strong 

ositions    upon    this  subject    are    laid  to  be  of   universal   application,  espe- 

down  by  the  court  by  Le  Grand,  C.  J.,  ciaily  the  fourth,  as  there  are  classes  of 

in  Blondheim  v.  Muore,  11   Md.   374:  cases  in  which  a  receiver  is  appointed 

ist.  That    the  power   of  appointment  almost  as  a  matter  of  course,  although 

is  a  delicate  one,  and  to   be  exercised  no    fraud    or    imminent     danger    is 

with  great  circumspection.    2d.  That  proved.    See  3  Pom.  Eq.  Jar.,   p.  358, 

it  must  appear  that  the  claimant   has  a  \  i33t«  note  2. 

title  to  the  property,  and  the  court  0.  Beverley  v.  Brooke,  4  Gratt  (Va.) 
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alienation  or  disposition  of  the  property  except  with  the  consent 
and  concurrence  of  the  court.^ 

The  appointment  involves  the  decision  of  no  right,  but  is 
designed  to  secure  and  husband  the  fund,  that  it  may  be  appro* 
priated  without  delay  or  inconvenience,  as  the  court  upon  the 
final  trial  may  adjudge.* 

c.  Auxiliary  and  Provisional  Character  of  Appoint- 
MENT. — The  appointment  of  a  receiver  is  not  the  ultimate  end 
and  object  of  the  suit,  but  is  merely  a  provisional  remedy  or 
auxiliary  proceeding  ;*  and  the  motion  for  such  appointment 
bears  no  closer  relation  to  the  suit  than  the  attachment  in  an 
action  does  to  the  action  itself.^ 

2oS.    In  this  case  it  was  held  that  such  Concerning  the  effect  of  the  appoint- 

ordcr   operates    retrospectively    upon  ment  of  a  receiver  of  an  insolvent  firm, 

rents  and  profits  which   may   come   to  in  operating  as  an  assignment    of  firm 

the  hands  of  the  receiver,  as  a  lien  in  assets,  see  Fletcher  v,  Sharpe  (Ind.)i  i 

favor  of  those  interested,  according  to  Lawy.  Rep.  Ann.  185. 

their  rights  and  priorities  in  and  to  the  Concerning  the  want  of  liability    of 

principal  subject  out    of  which    those  the  property  to  attachment,   after   the 

rents  and  profits  issue.  appointment  of  a  receiver,  see  Hagedon 

To  the  effect  that  the  decree  of  ap-  v.  Bank  of  Wisconsin,  i  Pin.  (Wis.) 
pointment  gives  no  priority  or  supe-  63;  ^9  Am.  Dec.  276.  Compare  In  re 
riority  of  right  to  the  parties  upon  Shakopee  Mfg.  Co.,  37  Minn.  93;  17 
whose  application  or  in  whose  behalf  Am.  oL  Eng.  Corp.  Cas.  147. 
it  is  made,  see  Ellis  v,  Boston  etc.  R.  The  fact  that  the  affairs  of  a  corpo- 
Co.,  107  Mass.  28;  and  to  like  general  ration  have  been  placed  in  the  hands  of 
purport,  see  2  Story  Eq.  Jur.  (12th  ed.),  a  receiver  neither  takes  away  nor  sus- 
^  829,  and  Adams  Eq.  (Ralston's  8th  pends  the  creditor's  right  of  action- 
Am.  ed.)  355.  against  the  directors,  Patterson  v.  Stew- 

The  erroneous  character    of  an    ap-  art,  41  Minn.  92;  28  Am.  &  Eng.  Corp. 

pointment  for  the  benefit  of  complain-  Cas.  644;  nor  does  it  interfere  with  the 

ing  creditors  is  declared  in   Nussbaum  existence  of  the  corporation  or  always- 

V.  Price,  80  Ga.  206.  displace  its  officers,  Gibbes   v.    Green- 

1.  Thornton     v.    Washington     Sav.  ville  etc.  R.  Co.,  17  S.  Car.  403;  12  Am. 

Bank,  76  Va.  433.      The    appointment  &  Eng.  R,  Cas.  429.      The    point   that 

has  no  effect  to    change    the    title,    or  the  receiver  does  not  take  the   title    to 

create  any  lien  upon  the  property;  but  the   property    is   dwelt  on  in    Union 

its  purpose,  like  that  of   an    injunction  Trust  Co.  v,  Weber,  96  III.  355;   3  Am. 

pendente  lite^  is    merely    to    preserve  &  Eng.  R.  Cas.  589. 

the  prop<trty  until  the  rights  of  all  par-  8.  Hottenstein    v,   Conrad,  9    Kan., 

ties  can  be  adjudged.    Ellis  v,  Boston,  438.    The  appointment  is  mentioned 

etc.,  R.  Co.,  107  Mass.  28.    See  also,  as  in  aid  of  equity  in  Chicago,  etc.^ 

as  to  failure  to  effect  title    to    property  Oil  Co.  v.U.  S.  Petroleum  Co.,  57  Pa. 

or  rights  of  parties,  E%  parte  Dunn,  ^  St.  91 ;  6  Phila.  ( Pa.)   ^23 ;   and  as  & 

S.  Car.  233.  provisional     remedy    in    Fellows    v, 

%.  Ex  parte  Walker,  25  Ala.  81.  See  Heermans,  13  Abb.  Pr.  N.  S.  (K.Y.) 

also  Brown  v,  Northrup,  15   Abb.   Pr.  5  and  McCarthy  v,  Peake,    18  How. 

N.  S.  (N.  Y.)  335;  Ellicott  V,  Warford,  Pr.  (N.  Y.)  140;  9  Abb.  Pr.  (N.  Y.) 

4  Md.  85.  166. 

The  fact  that  the  ultimate  decision  is  Reference  to  the  fact  that  an  order 

not  affected,  is  brought  out  in    Leavitt  granting  a  motion  for  a  receiver  would 

v.  Yates,  4    Edw.  Ch.    (N.    Y.)    162.  have  been  a  new   provisional  order. 

The  nature  of  the  receiver*s  functions  and  would  not  have  affected  the  ques- 

as  a  quasi  trustee  holding  the  fund   for  tion  between  the  parties,  is  made  by 

the  benefit  of  whoever  may  eventually  Lord  Chancellor  Hardwicke  in  Cook 

establish  title  thereto,  is  mentioned  in  v.  Groyn,  3  Atk.  690. 

King  V.  Goodwin,  130  111.  no;  17  Am.  4.  Hottenstein    v,    Conrad,  9  Kan. 

St.  Rep.  280.  433,  where  it  is  pointed  out  that  the 

20  C.  of  L.— a  17 
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d.  Appointment  of  Receiver  Does  not  Constitute  a 
Taking  of  Property  Without  Due  Process  of  Law.— The 

power  possessed  by  courts  of  equity  of  appointing  receivers,  and 
ordering  them  to  take  possession  of  the  property  in  controversy, 
does  not  conflict  with  the  provision  of  the  fundamental  law  that 
no  man  shall  be  deprived  of  his  property  without  due  process  of 
law.^ 

e.  Power  not  Readily  Exercised.— The  power  to  appoint 
a  receiver  is  of  a  high  and  unusual  character,  and  it  must  be  a 
strong  case  which  will  justify  this  ultimate  resort  of  a  court  of 

equity ;  nor  is  the  power  ever  exercised,  where  it  is  likely  to  pro- 
duce irreparable  injustice  or  injury  to  private  rights,  or  where 
there  exists  any  other  safe  or  expedient  remedy.* 
/.  When  Power  Unquestionably  Exists. — But  a  court  of 

motion  may  succeed  or  fail,  and  jet  Md.  ii3;  Blondheim  v.  Moore,  ix  Md. 

the  pending  suit  be  in  nowise  affected.  374,  stating  rules  regulating  appoint- 

1.  The  surrender  to  the  receiver  ment  of  receiver;  Pullan  r.  Cincin- 
does  not  affect  the  right  of  property  nati,  etc.,  R.  Co.,  4  Biss.  ( U.  S.)  47 ;  First 
or  the  ultimate  decision  of  the  case  Nat.  Bank  7'.  Gage,  79  111.  309;  Hyde 
any  more  than  does  the  levy  of  an  Park  Gas  Co.  t*.  Kerber,  5  111.  App.  136. 
attachment ;  but  the  design  is  to  secure  Where  Party  Has  Title  and  Potseaston. 
the  property,  so  that  it  may  be  handed  — Such  an  appointment  is  a  strong 
over  to  the  party  who  shall  be  ad-  measure,  and  not  to  be  exercised 
judged  entitled  to  the  possession :  In  re  doubtingly;  but  the  court  must  be  con- 
Cohen,  5  Cal.  496.  vinced  that  it  is  needful  and  is   the  ap- 

2.  Speights  x\  Peters,  9  Gill  (Md.)  propriate  means  of  securing  a  proper 
476.  See  also  In  re  Colvin,  3  Md.  Ch.  end;  and  where  a  party  is  clothed  with 
301.  title  and  pof^session   such  as  are  con- 

Indeed     the    exercise   of    such     an  ferred  by  a  lease  in   writing,  and  is  in 

extraordinary      power    involves    the  the  enjoyment    of   rights    apparently 

performance  of  a  very  delicate   and  legal,  a  receiver  will  not  be  appointed 

responsible  duty,  which  is  a  serious  in-  unless  under  urgent  and   peculiar  cir- 

terference,   without   the   verdict  of  a  cumstances.    Chicago,  etc.,  Oil  Co.  v, 

jury,  and  without   a  regular  hearing,  U.  S.  Petroleum  Co.,  57  Pa.   St.  91;  6 

with  the  prima   facie  rights    of    the  Phila.  (Pa.)    523.     In  such  a  case  the 

citizen;    and    hence    a    receivership  platntfflfmubt  show  a  clear  right,  or  a 

ought  only  to  be  granted  to  prevent  prima  facie  right,  with  such  attending 

manifest  wrong,  imminently  impend-  circumstances    of   danger  or  probable 

ing;  for  nothing  short  of  this  would  loss  as   will  move  the  conscience  of  a 

justify  the  high  prerogative  act  of  tak-  chancellor  to  interfere.     Chicago,  etc., 

ing  property  out  of  the  hands  of  one  Oil  Co.  v.  U.  S.  Petroleum  Co.,  57  Pa. 

person  and  putting  it  in  pound  under  St.  91;  6  Phila.  (Pa.)  523. 

the  orders  of  «i  judge.    See  opinion  by  Wbere  Baslness  Would  bo  Doatroyod. 

McKay,  J.,  in  Crawford  v.  Ross,  39  Ga.  — Where  the  effect  of  the  appointment 

49.  of  a  receiver  will  be  to  destroy  the  busl- 

Receiverships  are  in  fact  more  strin-  ness,  the  court  will    not  make   the  ap- 

gent  even  than  injunctions  and  should  pointment  except  upon  the  clearest  evi- 

be  granted  only  in  cases  of  pressing  dence;  and  thi»  view  has   been  applied 

apparent  necessity.     Patten  v.  Access-  where  the  business  was  that  of  a  sa* 

ory  Transit  Co.,  4  Abb.  Pr.   (N.  Y.)  loon-keeper,  whose  license  is  persona! 

238.     Accordingly  in  the  appointment  to  the  holder,  and  cannot  be  delegated, 

of  a  receiver  pendente  lite^  the  court  assigned  nor  committed  to  the  care  of 

acts  with  extreme  caution,  and  only  any  receiver  by  the  court.     Semple  r. 

under  such  peculiar  circumstances  as  Fl5'nn(N.J.,  1887),  10  Atl.  Rep.   178, 

demand  summary  relief.      Latham  v,  where  the  court,  however,  retained  the 

Chafee,7  Fed.  Rep.  526.  See,  generally,  disposition  of  any  of  the  property  of 

to  like  effect.  Furlong  v,  Edwards,  3  the  business. 
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chancery  undoubtedly  has  power  to  take  possession  of  property, 
the  title  to  which  is  in  dispute,  and  to  hold  it  through  its  officer 
until  the  controversy  is  determined  ;  and  cases  sometimes  arise  in 
which  the  duty  to  take  that  course  is  imperative.* 

So  it  is  well  settled  that  when  there  is  reasonable  ground  to 
apprehend  that  pending  the  litigations,  property  which  is  the 
subject  of  such  litigation  will  be  disposed  of  fraudulently,  or  in 
such  way  as  to  deprive  the  complaining  party  of  the  fruit  of  his 
recovery  when  had,  a  court  of  equity  will  secure  the  property,  or 
in  a  proper  case  have  it  sold  and  secure  the  fund  arising  from  it, 
by  the  appointment  of  a  receiver  or  by  injunction,  or  when 
need  be,  by  both,  until  the  action  shall  be  tried  upon  its  merits.* 

g.  Requisite  Showing  to  Obtain  Appointment.— In  order 
to  obtain  the  appointment  of  a  receiver,  the  plaintiff  must  show 
first,  either  that  he  has  a  clear  right  to  the  property  itself,  or  that 
he  has  some  lien  upon  it,  or  that  the  property  constitutes  a  spe- 
cial fund  to  which  he  has  a  right  to  resort  for  the  satisfaction  of 
his  claim  ;  and  secondly  that  the  possession  of  the  property  by 
the  defendant  was  obtained  by  fraud,  or  that  the  property  itself, 
or  the  income  arising  from  it,  is  in  danger  of  loss,  from  the  neg- 
lect, waste,  misconduct,  or  insolvency  of  the  defendant.* 

h.  Rests  in  Discretion  of  Court. — An  application  for  the 

appointment  of  a  receiver  is  one  which  is  addressed  to  the  sound 
discretion  of  the  court,^  to  be  exercised  as  an  auxiliary  to  the 

1.  Tregaskis   v,   Superior  Court,  47  As  to  fraud  combined  with  danger  to 

Mich.  511.  the  property,  see  Llo/d  v.  Passingham, 

S.  Ellett  V,    Newman,    92   N.   Car.  16  Ves.  69. 

523.  The  need  of  showing  other  grounds 

See  as  to  sequestration   and   injunc-  than  a  mere  conflict  of  claim  to  the  title 

tion,  Parker  v,  Grammer,  Phil.  Eq.  (N.  and  possession  of  the  property  which  is 

Car.)  30.     And  as  to  injunction,  Mor-  the  subject  of  litigation  is  insisted  upon 

ris  V.  Willard,  84  N.  Car.   296.      Com-  in  Beecher  T^  Bininger,   7  Blatchf.  (U. 

fare   Levenson  v,   Elson,  88  N.  Car.  S.)  173,  where  the  court  by  Woodruff, 

1S5.  J.,  says:    **That   there  must  be  shown 

S.  Mays  v.  Rose,  Freem.  Ch.  (Miss.)  some*  emergency,  some  peril  of  loss 
718,  where  the  application  for  a  re-  which  the  court  will  be  unable  com- 
ceiver  is  based  on  the  alleged  fraudu-  pletely  to  redress;  and  the  danger  must 
lent  character  of  a  conveyance,  and  it  is  b^  clear,  and  the  right,  in  general,  free 
not  shown  or  suggested  that  the  defend-  from  reasonable  doubt." 
ant  is  not  able  to  answer  any  and  all  4.  See  to  the  effect  that  the  appoint- 
demands  that  may  be  established  ment  is  discretionary.  Mays  v.  Rose, 
against  him,  a  receiver  will  not  be  ap-  Freem.  Ch.  (Miss.)  718;  Verplanck  v. 
pointed;  nor  will  the  appointment  be  Caines,  i  Johns.  Ch.  (N.  Y.)  58;  Oak- 
made  in  any  like  case  unless  it  is  man-  ley  v.  Paterson  Bank,  2  N.  J.  Eq.  173; 
ifest  that  the  fund  is  mismanaged  and  Nichols  r.  Perry  Patent  Arm  Co.,  11 
in  danger  of  being  lost  or  where  the  in-  N.  J.  Eq.  126;  Orphan  Asylum  Soc.  v. 
solvency  of  an  unfit  trustee  is  present  McCartee,  Hopk.  (N.  Y.)  435,  where 
or  imminent.  Rheinstein  v.  Bixley,  92  it  is  said  that  this  proposition  does  not 
N.  Car.  309.  See  also  Levenson  v.  teach  much.  Chicago,  etc.,  Oil  Co.  v. 
Elson,  88  'N.  Car.  184.  U.  S.  Petroleum  Co.,  57  Pa.   St.  91;  6 

The  requirement  that  the  fund  must  Phila.  (Pa.)  523;  Ex  farte  Walker,  25 

be   in    danger  is  dwelt  on  in  Orphan  Ala.  104;  2  Story  Eq.  Jur.  (12th  ed.), 

Asylum  Soc.  T/.   McCartee,  Hopk.   (N.  ^831;  Crane   v.   McCoy,    1  Bond  (U. 

^•)  435-  ^0  43* ♦  Pullan  ^'  Cincinnati,  etc.,  R. 
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attainment  of  the  ends  of  justice  -}  but  though  this  is  the  general 
principle,  yet  when  the  matters  in  dispute  have  been  settled  and 
rights  adjusted  on  appeal,  it  is  not  within  the  power  of  the  lower 
court  to  withhold  action  correcting  its  error  ;*  for  the  discretion 
of  the  court  is  to  be  regulated  by  legal  principles,'  and  in  all  cases 
where  the  court  interferes  by  appointing  a  receiver  of  property  in 
the  possession  of  the  defendant  before  the  title  of  the  plaintiff  is 
established  by  decree,  it  exercises  a  discretion  to  be  governed  by 
all  the  circumstances  of  the  case,*  one  of  the  most  material  of 
which  is  the  probability  of  the  plaintiff's  being  ultimately  entitled 
to  a  decree.* 

J.  When  Discretionary  Power  Exercised. — As  a  general 

rule,  the  appointment  of  a  receiver,  though  resting  as  first  stated, 
in  the  sound  discretion  of  the  court,  will  be  made  in  all  cases 
where  the  interests  of  parties  seem  to  require  it,*  as  for  the  pur- 
pose of  protecting  a  fund  when  the  complainant  has  an  equitable 
interest  in  the  matter,''  especially  where  there  is  danger  that  the 

Co.,  4  Biss.  (U.  S.)  47,  referring  to  au-  in    no    instance    has    sucli    action    in 

thority  of  courts  of  cliancery  to  appoint  appointing  or    refusing    to   appoint  a 

receivers  as  a  discretionary  power  to  receiver   rested  exclusive^    upon    the 

be  exercised  with  great  caution.  Tysen  technical    legal   rights  of  the  parties. 

V.  Wabash  R.  Co.,  8  Biss.  (U.  S.)  253;  Tysen  v.  Wabash  R.  Co.,  8  Biss.  (U. 

9  Mver's  Fed.  Dec,  p.625;  Farmers*  L.  S.)  254;  9  Myer's  Fed.  Dec.  626. 
&   t.  Co.  V.  Chicago,  etc.,  R.  Co.,  27        5.  Lord  Chancellor  Truro,  in  Owen  r. 

Fed.  Rep.  158;  24  Am.  &  Eng.  R.  Cas.  Homan.  3  M.  &  G.  412.     In  the  case  as 

178;  Skip    V.    Harwood,  3  Atk.    564;  affirmed  on  appeal,  4  H.  L.  Cas.   1033, 

Greville  v.  Flemmg,  2  J.  &  L.  339.  this   phraseology   is  not  used,  but  the 

1.  Mays  v.  Rose,  Freem.  Ch.  (Miss.)  game  idea  seems  to  be  entertained. 
7x8.  See  Oakley  v.  Paterson  Bank,  2  The  probability  of  recovery  as  one  of 
N.  J.  Eq.  173;  Wolfe  v,  Claflin,  81  Ga.  the  elements  entering  into  the  question 
^5*  whether  a  receiver  shall  be  appointed, 

2.  Milwaukee,  etc.,  R.Co.  v,  Soutter,  jg  noted  in  Bainbrigge  v.  Baddelev,  3 
2  Wall.  (U.  S.)  521.  As  to  review  on  m.  &  G.  419;  Gregory  v,  Gregory",  33 
certiorari  \n  Calif ornia,  see  French  N.  Y.  Super.  Ct.  39;  Coferu.  Echerson,. 
Bank  Case,  53  Cal.  549.  As  to  the  6  Iowa  50s;  Wilkinson  v,  Dobbie,  12. 
non-appealable  character  of   an  order  Blatchf.  (U.  S.)  300. 

foi     the    appointment    of  a    receiver,  -^-  kt.**^*  «#  n4.ri.4-      t«  ♦!,-  <>»r«^i«,» 

Montana/ \^^    Wilson    v,    Davis,    i  Not  llatter  of  Elght.-In  the  appoint- 

vr^.«f   ™  ment  of  a  receiver  the  court  acts  only 

Mont.  100.  V  •             J         ».  e 

S.  Lenox  v.  Notrebc.  Hempst.  (U.S.)  "P""  "  proper  case  beinR  made  out  for 

g                                 '          K     V     "•'  the  exercise  of  its  junsdictton,  accord- 

tOwen  V.  Homan,  4  H.  L.  Cas.  |ng  to  well-established  principles;  and 
1033.  with  discussion  of  3ie  nature  of  *".??'  .•«"•«  °"'?,  *=?"  , ","  k'^k^ 
the  dUcretion  generally,  at  p.  1032.  ?"<*  *°  ^.  "  ^'^'*°  Jf"'"."'  whether 

are  to  be  taken   into    consideration."    ??!!!!?'!?!.  ?Ll!?!_'~*'!!^..*f_5!f.!?lt 

Vose 

See  also 

r8j!''2^Am:  &  Eng.  rT  CV^^  DovLV^etc'R    cI   12  Ont.  Ado  iqc- 

So  in  a  case  relating  to  foreclosure  fl  I!I  *^I%„'    p  V"   ^^^^^  App.  290, 

against  a  railroad,  it isremarked  that  it  ^5  Am.  &  Eng.  R.  Cas.  640. 

will  be  found  upon  examination  of  the  ••  Crane  v,  McCoy,  1  Bond   (U.  S.> 

authorities,  that  the  action  of  the  court  43*« 

has ''depended  largely  upon  the  peculiar  T.  Vose  v.  Reed,  x   Woods  (U.  S.) 

circumstances  of  each  case,"  and  that  650. 
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subject-matter  of  the  controversy  may  be  wasted  and  destroyed, 
or  impaired,  injured,  or  removed,  during  the  progress  of  the  suit  ;* 
and  a  sufficient  reason  for  such  appointment,  aside  from  the  per- 
ishable nature  of  the  property  in  controversy,  is  found  in  the 
existence  of  a  conflict  between  two  authorities,  and  the  appre- 
hension of  a  violent  collision  between  them,  as  well  as  the  prob- 
ability of  fierce  and  long-continued  litigation  at  law.^  But  it  is 
doubtful  whether  an  order  for  a  receiver  can  be  made  in  an  im- 
proper case,  even  with  the  consent  of  both  parties,  more  espe- 
cially where  the  rights  of  third  persons  may  be  concerned.* 

j\  When  Discretionary  Power  Not  Exercised. — The  dis- 
cretion of  the  court  to  appoint  a  receiver  will  not  be  exercised 
where  no  perceptible  benefit  will  result  from  the  appointment, 
but  great  confusion  and  difficulty,  and  probably  great  injury  to 
both  parties,  while  no  injury  will  apparently  be  caused  by  failing 
to  make  the  appointment  ;*  or  if  any  other  considerations  of 
propriety  or  convenience  render  the  appointment  improper  or 
expedient.* 

Indeed,  the  dispossession  of  the  owner  of  property  before  a 
final  hearing  is  a  severe  measure  not  to  be  adopted  except  in  an 
urgent  case  ;^  and  it  should  never  be  done  unless,  without  it,  the 
complainant  would  be  in  danger  of^suffering  irreparable  loss;  nor 
should  a  receiver  be  appointed  in  any  case  of  a  mortgage,  if  it  is 
clear  that  on  a  foreclosure  the  mortgaged  property  will  bring 
enough  money  to  pay  the  debt,  interest  and  costs.'' 

1.  Lenox  v,   Notrebe,  Hempst.  (U.  party  in  another  State,  and  claimed  to 

S.)  226.  See  as  to  the  showing  required  be  fraudulent,  and  only   a  very  strong 

to  be  made  by  plaintiff.  Mays  v.  Rose,  case  would  justify  an  appellate  court  in 

Frecm.  Ch.  (Miss.)  718.  interfering  with   the  discretion  of  the 

S.  Crane  v.  McCoy,  i    Bond  (U.  S.)  court  below  in  making  an  appointmen.. 

431.     So  there  is  a  proper  exercise  of  of  a  receiver  under  such  circumstances. 

the  sound  discretion  of  the  court,  where  Wolf  v,  Claflin,  81  Ga.  65. 

it  makes  an  order  appointing  a  receiver  In    IntolTency    Proceedlngi. — In    in- 

and  dissolves  an  injunction  against  in-  solvency  proceedings  it  is  not  an  abuse 

terference  with  the  possession  of  land,  of  judicial  discretion  for  the  court  to  ap- 

in  a  case  where  both  parties  asserted  point  a  receiver  of  the  business,  and  to 

title  and  claimed  possession,  and  were  enjoin  the  debtors  from  interfering  with 

interfering  with  each  other  in  harvest-  the  property,  where  it  appears  that  such 

ing  the  crops  produced  by  each  on  the  debtors  do  'an  annual  business  of  $5,000; 

land  and  threatening  each  other  with  that  their   assets  do  not  exceed  $3,000; 

assaults  and  forcible  resistance.     Hla-  that  they  have  executed  mortgages  on 

wacek  v,  Bohman,  51  Wis.  95.  their  property  to  the  amount  of  $6,000, 

S.  Whelpley  t'.  Erie  R.Co.,6  Blatchf.  andthat  tlieir  unsecured    indebtedness 

(U.  S  )  274.  is  over  $2,000.     Pendleton  v.  Johnson, 

Bvfflelent  Case  for  EqnltaUe  Interfer-  85  Ga.  841.     See    also,    for    like  case, 

ence. —  While,  as  a  general  rule, a  party  Willcox  r.'.  Dunlap,  83  Ga.  417. 

must  pursue  his  legal  remedies  to  their  4.  Hamburgh   Mfg.  Co.  v,  Edsall,  8 

available  extent  before  he  can  go  into  N.  J.  Eq.  142. 

equity  for  relief,  yet  a  case  for  equita-  5.  Vose  v.  Reed,  i  Woods  (U.  S.)  650. 

ble  interference  is  sufficiently  made  out  •.  See  Chicago,  etc.,  Oil  Co.  v.  U.  S. 

where  a  creditor  shows  that  he  sold  Petroleum  Co.,  57  Pa.  St.  91 ;  6  Phila. 

goods  under  fraudulent  representations  (Pa.)  52. 

and  that  they  are  about  to  be  sold  under  7.  Pullan  v.  Cincinnati,  etc.,  R.  Co.,  4 

a  mortgage  given   by   the  buyer  to  a  Biss.  (U.  S.)  50;  9Myer*s  Fed.  Dec.434. 
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So,  where  funds  are  in  the  hands  of  trustees  appointed  by  the 
legislature,  who  as  high  officers  of  the  State  hold  ex  officio,  and 
especially  where  one  part  of  the  trust  involves  duties  of  a  public 
character,  the  court  will  be  very  reluctant  to  take  the  funds  out 
of  their  hands,  and  will  not  do  so  except  for  the  most  cogent  rea- 
sons,  such  as  breach  of  duty  on  their  part.* 

k.  In  Connection  with  Injunction.— A  receivership  is  often 

allowed  in  connection  with  an  injunction  ;*  but  it  by  no  means 
follows  that  because  an  injunction  is  granted,  a  receiver  should 
be  appointed  ;*  and  both  an  injunction  and  a  receiver  have  been 
refused  where,  under  a  judgment  and  execution  against  one  part- 
ner, his  interest  in  the  partnership  effects  was  sold,  and  the  pur- 
chaser filed  a  bill  praying  for  such  relief  against  the  partners,  but 
did  not  show  any  such  gross  misconduct  by  the  other  partner  as 
would  alone  justify  interference  with  him  in  winding  up  the 
partnership.* 

But  a  receiver  may  be  appointed  and  an  injunction  granted  at 
the  suit  of  a  judgment  creditor,  to  restrain  the  debtor  from  sell- 
ing his  goods,  notwithstanding  a  prior  mortgage  thereon  not  yet 
due  to  another  person.* 

/.  When  Rights  of  Third  Parties  Intervene. — While  it 

is  competent  for  a  court  of  chancery  by  an  interlocutory  order^ 
to  take  possession  of  property  which  is  the  subject  of  litigation, 
pending  the  proceedings,  yet  this  will  not  be  done  if  the  rights 
of  third  persons,  in  no  manner  parties  to  the  record,  have  inter- 

Allecratlon  of  Seasonable  BeUef  In  appointment  of  a  receiver  is  insufficient 
Danger  Insofflcient — A  receiver  will  if  it  does  not  show  that  the  complain- 
not  be  appointed,  pendente  lite^  upon  a  ants  have  any  lien  as  judgment  credit- 
mere  allegation  that  the  party  has  rea-  ors  or  otherwise  upon  the  defendant's 
son  to  believe  that  the  property  in  dis-  property,  but  alleges  only  that  the  de- 
pute will  be  wasted  or  destroyed;  but  fendant  is  indebted  to  the  complain- 
the  application  in  such  case  must  state  ants  for  a  large  amount  of  goods,  and 
the  grounds  of  apprehension,  and  the  that  he  is  disposing  of  his  property 
judge  determines  the  reasonableness  and  collecting  money  due  him,  and  se- 
thereof  upon  the  facts  found  by  him.  creting  the  same  with  intent  to  ab- 
Hanna  v.  Hanna,  8q  N.  Car.  71.  scond  and  defraud  the  complainants. 

1.  Vose  r^.  Reed,  I  Woods  (U.  S.)  650.  Uhl  v.   Dillon,  10  Md.  503;   69  Am. 

2.  Sec,  for  instance,  Ellett  v.  New-  Dec.  173. 

man,  92  N.  Car.  523.  The  power  to  5.  Rose  v,  Bevan,  10  Md.  469;  69 
appoint  a  receiver  is  treated  as  inci-  Am.  Dec.  171 ;  followed  as  to  requl- 
dent  to  the  power  to  grant  an  injunc-  sites  of  bill  on  application  for  injunc- 
tion, so  that  the  former  power  may  be  tion  and  other  relief,  in  Myers  xk 
exercised  by  implication  in  vacation  Amey,  3i  Md.  305;  and  on  mere  appli- 
when  the  latter  power  is  expressly  al-  cation  for  injunction,  in  Bruce  r.  Lev- 
lowed  to  be  then  exercised.  Penn  z'.  ing,  23  Md.  295.  See  also  as  to  in- 
Whiteheads,  12  Gratt.  (Va.)  83.  junction  alone  an  instance  of  creditor 

3.  Oakley  v.  Paterson,  2  N.  J.  Eq.  before  judgment,  Moran  t'.  Dawes,  i 
179.  See  also  as  to  distinct  nature  of  Hopk.  (N.  Y.)  366;  14  Am.  Dec.  551; 
these  remedies  remarks  of  Lord  Chan-  and  as  to  injunction  with  ne  exeat,  by 
cellor  Truro  in  Hall  v.  Hall,  3  M.  &  one  who  had  no  judgment  and  was 
G.  85.  not  even  a  creditor,  see   Rhodes  v. 

4.  Ren  ton  x\  Chaplain,  9  N.  }.  Eq.  Cousins,  6  Rand.  (Va.)  289;  18  Am. 
71.     So  a  bill  for  an  injunction  and  the  Dec.  716. 
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vened.  Thus,  if  third  parties  have  purchased  the  property  in 
good  faith,  the  master  or  chancellor  will  not  exercise  such  a 
supervisory  control  as  to  order  the  property  into  the  possession 
of  a  receiver ;  for  these  purchasers  have  rights  which  cannot  be 
adjudicated  in  this  summary  and  collateral  method.^ 

m.  Constitutionality  of  Legislative  Appointments.— 

The  appointment  of  a  receiver  by  the  legislature  to  settle  the 
affairs  of  an  insolvent  bank  is  not  a  judicial  act,  nor  is  it  other- 
wise unconstitutional  as  impairing  the  obligation  of  a  contract.' 

n.  Particular  Effects  of  Appointment — (i)  Where  Mort- 
gagee Might  Become  Absolute  Owner. — Where  a  party  is  ap- 
pointed receiver  of  property  and  accepts  the  appointment,  he 
must  be  deemed  to  have  assumed  the  duties  and  responsibilities 
of  a  receiver,  unqualified  by  the  fact  that  he  had  been  declared 
to  be  a  mortgagee  in  possession  of  the  same  property,  and  that 
he  was  the  absolute  owner  thereof,  and  finally  might  be  held  to 
be  such.' 

(2)  Where  Order  of  Appointment  Afterwards  Reversed. — So  a 
receiver  who  has  been  appointed  in  an  oderly  and  legal  way  and 
by  a  court  having  jurisdiction,  and  who  has  in  good  faith  entered 
upon  his  duties  as  such,  should  be  protected  by  the  court  in  his 
proper  action  under  the  order  while  it  is  in  force,  and  be  fully 
allowed  and  indemnified,  out  of  the  fund  intrusted  to  his  guard- 
ianship, for  legal  charges  and  disbursements  reasonably  incurred, 
although  the  order  should  be  afterwards  reversed  for  error ;  but 
it  is  otherwise  if  his  appointment  was  entirely  unwarranted  and 
obtained  through  his  intrusion  into  the  office.* 

1.  Levi  V.  Karrick,  13  Iowa  352.  bond  against  them  at  the  suit  of  the 
%.  Carey  xu  Giles,  9  Ga.  256.  receiver,  where  they  were  not   parties 
8.  Bolles  V.  Duff,  54   Barb.   (N.   Y.)  to  the  proceedings   for    his    appoint- 
216;  37  How.  Pr.  (N.  Y.)  163.  ment.     State  v,  Sullivan,  120  Ind.  200. 
4.  O'Mahoney  v.  Belmont,  37   N.  Y.  Appointment  Does  Not  Divest  Ezecn* 
Super.  Ct.  233.  tlon  Liens,  etc. — Nor  does  the  appoint* 
Subsequent  Appointment  of  Another  ment  of  a  receiver  of  a  debtor's  prop- 
Boeeiver. — When  a   receiver  has  been  erty,  and  the  sale  of  such  property  un- 
appointed  by  one  court    and    has   ob-  der  order  of  the  court  divest  the  execu- 
tained  possession  of  the   property    or  tion  liens  of  judgment    creditors    not 
fund  over  which  he  was   appointed,  he  made  parties  or  notified   of    the    pro- 
cannot    be   in  any    manner  interfered  ceedings  for  the  appointment.     Dann 
with    by  a  receiver    subsequently   ap-  Mfg.  Co.  v.  Parkhurst,  125  Ind.  317. 
pointed,  or  by  any   proceeding   what-  As    to  appointment     not    affecting 
ever  had  in  any  other  action  brought  foreclosure,  see    Preston  v.  Lough  ran, 
in    any    other    court.    O'Mahoney   v,  58  Hun  (N.  Y.)  216.     As   to    effect  of 
Belmont,    37    N.  Y.    Super,    Ct.    385.  appointment  pending  accounting  be- 
But  see,  as  to  appointment  of  another  tween  partners,  see  Schurtz  r.  Romer, 
receiver  in  a  subsequent  action  in    the  82  Cal.  479. 

same  court,  Bailey  7*.  O'Mahoney,  33  Bight  to  Qain  Priority  by  Attachment 

N.  Y.  Super.  Ct.  242.  Suspended. — After  the  appointment  of 

Sureties  on  Insolrent^  Bond  Not  Con-  a  receiver  for  an  insolvent,  there    is  a 

eluded  by  Appointenent. — A  decree  ap-  suspension  of  the  right  of  a  creditor 

pointing  a   receiver    does    not  so  far  to  sequester  property  by  an  attach- 

conclude  the  sureties  on  the  bond  of  ment,  and  thus  gain  priority.     Baring 

an  insolvent  debtor  as  to  prevent  them  v.  Galpin  (Conn.  1888),  18  Atl.  Rep. 

from  resisting  the  enforcenient  of  the  272. 

23 


Appointmnit.  RECEIVERS       Fnraq«lfitM  to  ApffoiBtBaBt. 

2.  Prerequisites  to  Appointment—^.  Suit  Must  be  Pending.— 
It  is  the  general  rule,  pursuant  to  the  doctrine  of  the  English 
court  of  chancery,  that  in  order  to  authorize  the  appointment  of 
a  receiver  there  must  be  a  suit  pending,^  except  possibly  in 
peculiar  cases,  such  as  infancy  or  lunacy,^  and  accordingly,  a 
court  of  chancery  will  not  ordinarily  be  justified  in  appointing  a 
receiver  before  the  commencement  of  a  suit  by  the  filing  of  a 
bill ;'  nor  will  a  receiver  be  appointed  after  the  action  has  been 
dismissed  and  ended  \*  nor  where  there  is  nothing  but  an  appeal 
pending  from  a  proceeding  in  a  lower  court  ;*  but  though  there  be 
no  litigation  actually  pending,  yet  a  receiver  may  be  appointed  to 
protect  the  property  where  litigation  is  unquestionably  impending, 
to  determine  who  ought  to  be  the  legal  personal  representative 
of  a  testator,  and  a  caveat  has  been  entered  against  the  granting 
of  letters  of  administration  to  a  particular  person.*  And  there 
may  be  a  pending  action,  so  as  to  authorize  the  appointment  of 
a  receiver,  although  the  notice  or  service  is  defective,  as  was  held 
where  the  defendant  entered  a  special  appearance  to  quash  the 
notice.'' 

b.  Notice  Must  Ordinarily  be  Given. — Ordinarily  receivers 

should  not  be  appointed  upon  an  ex  parte  application,  but  after 
due  notice  to  the  opposite  party  and  opportunity  given  him  to 
be  heard  on  the  matter,^  and  such  notice  is  sometimes  expressly 

1.  Crowder  v,  Moore,  52  Ala.  221 ;  The  Lord  Chancellor  of  Ireland  has 
Hardy  v,  McClellan,  53  Miss.  511,  statutory  power  to  appoint  a  receiver 
Merchants*,  etc.,   Nat  Bank  v.  Kent,  over  the  estate  of  a  minor  upon  peti- 

i3    Mich.    296;    Jones    v.    Schall,  45  tion,  and  without  the  filing  of  a  bill 

(ich.  380;  Jones  r.  Bank  of  Leadville,  for  that  purpose.    In  re  Goods,  i  Ir. 

10  Colo.  473;  E»  parte  Mountfort,  15  Ch.  Rep.  266. 

Yes.    447;    Anonymous,   i    Atk.   578;  8.  Crowder  v.  Moore,  52  Ala.  221. 

Ex  parte  Whitfield,  2  Atk.  315.  But  Lord  Thurlow,  in  a  case  where 

This  is  sometimes  required  hy  the  the  defendant  had  absconded,  and  the 

phraseology  of  the  statute.     Davis  r.  property  appeared  to  be  in  danger  of 

Flagstaff,  etc.,  Co.,  2  Utah  93 ;  French  beine  lost  for  want  of  being  got   in. 

Bank  Case,  53  Cal.  551.  said  he  would  have  ordered  a  receiver 

2.  See  Baker  v.  Backus,  32  111.  96.  even  if  there  had  been  no  will.     Pit- 
But  see  contra^  formerly,  as  to  in-  cher  v,  Hellier,  2  Dick  581. 

fants.  Anonymous,   1    AtK.    578;    Ex  So  a  receiver  for  a  lunatic  has  been 

/ar/«  Whitfield,  2  Atk.  315,  declaring  appointed  on  petition.    Ex  parte  Kad- 

the  case  of  idiots  and  lunatics  to  be  ex-  cliffe,  i  J.  &  W.  640;  Ex  parte  War-> 

ceptional,  and  noted  in  Jones  v.  Bank  ren,  10  Ves.  622. 

of  Leadville,  10  Colo.  473;  Ex  parte  Yet  the  general  rule  applies,  under 
Mountfort,  15  Yes.  449.  The  modern  the  statutes  of  Colorado^  to  the  ap- 
English  practice  allowing  appointment  pointment  of .  a  receiver  upon  the  pe- 
of  receiver  for  infant,  though  no  suit  tition  of  an  insolvent  corporation,  ask- 
pending,  is  noted  in  2  Daniel's  Ch.  ing  to  be  dissolved,  where  no  action 
Prac.  (5th  Am.  ed.)  1354,  and  more  is  pending.  Jones  v.  Bank  of  Lead- 
particularly  in  Seton  on  Decrees  (4th  ville,  10  Colo.  473 
£ng.  ed  )  723,  with  references  to  cases  4.  Dale  v.  Kent,  58  Ind.  585. 
apparently  unreported  except  In  re  5.  In  re  Macaulay,  27  rfuii  (N.  Y.) 
Leeming  and  In  re  Gascoyne,  20  Law  576. 

J.  Ch.  551   (1851),  where  a  receiver  of  6.  Grimston    v.    Turner,   18  Week. 

the  rents  of  real  estate  descended  on  Rep.  725. 

an  infant  was  appointed  on  petition,  7.  Hellebush  9.   Blake,  119  Ind.  3^1. 

without  suit  8.  Jones  v.   Schall,    45    Mich.    380; 
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required  by  statute '}  but  the  rule  is  subject  to   exceptions  in 

special  cases,*  particularly  where  irreparable  injury  would  be  sus- 
tained by  the  delay.* 

Field  V.  Ripley,  20  How.  Pr.  (N.  Y.)  commission  of  rebeUion,  for  want  of 
26;  Moritz  V,  Miller  &  Co.,  87   Ala.  '  his  answer,  and  it  appears  that  the 

J32;  Ruffner  v.  Mairs,  33  W.  Va.  655.  property  is  in  danger  of  being  lost  if 

See     also,    as     to     need    of     notice,  not  got  in.     Pitcher  -p.  Hellier,  2  Dick. 

Moyers  v.  Coiner,  22  Fla.  425;  Fincker  580;  or  in  a  strong  case  of  waste,  be- 

V.  Peters,  etc.,  Co.,  21   Fla.   256;  State  fore  the  defendant  has  answered,  but 

V.  Jacksonville,  etc..  R.  Co.,   15  Fla.  where  he  has  made  an  affidavit  which 

211 ;  Mays  r.  Rose,  Freem.  Ch.  (Miss.)  the  court  takes  to  amount  to  an  ap- 

720;  Blondheim  v,  Moore,  11  Md.  374;  pearance.    Vann  r.  Barnett,  2  Bro.  C. 

Friebert  v.  Burgess,  11  Ind.  461;  Nus-  C.   158;   or  where  the  defendant  has 

baum  V.  Stein,  12   Md.   322;  Johns  v.  left  the  State,  and  is  not  expected  to 

Johns,  23  Ga.  36;  Furgeau  v,  Brady,  24  return  for  several  months,  and  has  no 

La.  Ann.  349;  Weems  v,  Lathrop,  42  residence  or  place  of  business  where  a 

Tex.  211;  Crowdcr  V.   Moore,   52  Ala.  subpcena  can   be    served.     People  v. 

321;  People  v,  Norton,  i  Paige  (N.  Y.)  Norton,  i  Paige  (N.  Y.)  17  (where  the 

17 ;  Devoe  v.  Ithaca,    etc.,  R.  Co.,  5  defendant's  solicitor  refused  to  appear 

Paige  (N.  Y.)   521;  French  v.  Gifford,  or  to  do  anything,  on  the  ground  that 

30   Iowa   160;  Buxton   t*.  Monkhouse,  he  was  not  authorized,  and  the  rents 

Coop.  42.  might  be  lost  by  a  delay  of  a  few  days) ; 

Indeed,  as  is  fitly  said  by  Judge  or  where  it  is  necessary  to  appoint  a 
Cooley,  a  court  of  chancery  has  no  receiver  of  the  property  of  an  absentee 
inore  power  than  any  other  to  condemn  to  prevent  its  being  wasted  or  removed 
«  man  unheard,  and  to  dispossess  him  beyond  the  jurisdiction  of  the  court. 
of  propevXy  prima  facie  his,  and  hand  Sandford  v.  Sinclair,  8  Paige  (N.  Y.) 
over  its  enjoyment  to  another  on  an  e»  375 ;  or  where  the  defendant  is  out  of 
farte  claim  to  it.  Arnold  v.  Bright,  41  the  jurisdiction  (Gibbons  v,  Mainwar- 
Mich.  210.  It  is  similarly  pointed  out  ing,  9  Sim.  77)  and  has  not  appeared, 
that  it  is  a  necessary  implication  from  and  a  second  mortg^agee  applies  for 
the  requirement  that  a  suit  should  the  receiver  against  such  mortgagor 
be  pending,  and  the  character  of  a  re-  defendant.  Tanfield  n.  Irvine,  2  Russ. 
cetver  as  appointed  for  all  the  parties,  152  (but  see  Coward  v,  Chad  wick,  2 
that  the  person  whose  property  is  to  be  Russ.  150,  note;  and  compare  Holmes 
taken  from  him  and  placed  in  the  power  v.  Bell,  2  Beav.  299) ;  or  where  the 
of  a  receiver,  should  be  a  party  to  the  defendant  absconded  to  avoid  the  pro- 
pending  suit,  so  that  he  may  resist  the  ceedings,  and  went  to  reside  abroad, 
application,  the  granting  of  which  may  but  it  was  not  known  where.  Dowling 
work  him  irretiievable  Injury.  Baker  v,  Hudson,  14  Beav.  424.  So,  though 
f.  Backers,  32  111.  96.  it  is  true  as  a  general  rule,  applicable 

1.  See    Whitehead    v.    Wooten,  43  in  cases  of  interpleader,  that  notice 

Miss.  527;  Moritz   v.  Miller,  87  Ala.  should   be   required   of  the  time  and 

332.  place  of  making  application  for  the 

t.  See  Moritz  v.  Miller,  87  Ala.  332.  appointment  of  a  receiver,  yet  there  are 

S.  Crowder  r.  Moore,  52   Ala.  221 ;  recognized  exceptions  to  the  rule  in 

People  r.  Norton,  I  Paige  (N.  Y.)  17;  cases  where   immediate   action   is  or 

Flicker  v.   Peters,  etc.,  Co.,  20    Fla.  may  be  necessary  to  prevent  great  in- 

^56.     See  also  Jones  %\  Dougherty,  10  jury,  and   especially    when   it  is   not 

Oa.  273 ;  Johns  x\  Johns,  23  Ga.  36.  sought  to  dispossess  a  party  of  his  own 

Appointment  Witbont  Notloe. — Thus  property.  Oil  Run  Petroleum  Co.  v. 
a  receiver  will  be  appointed  without  Gale,  6  W.  Va.  545. 
notice,  upon  the  application  of  the  A  receiver  may  also  b(  appointed 
complainant,  where  the  defendant  has  without  notice  under  a  bill  for  fore- 
absconded  to  prevent  service  of  the  closure  of  a  mortgage  on  defendant's 
aubpoena  to  appear  p.nd  answer  the  crop,  which  alleges  that  the  defendant 
bill,  and  his  land  and  law  agents,  and  refuses  to  deliver  up  the  property  on 
the  tenants  of  his  estate  nave  been  demand,  claiming  prior  liens  upon  it; 
served.  Maguire  r.  Allen,  i  B.  &  B.  that  he  has  already  appropriated  a 
75*  76 ;  or  where  the  defendant  has  portion  of  it  to  the  payment  of  other 
afaaconded    and  is  in  contempt  to  a  debts ;  that  he  is  insolvent ;  that  the 
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security  is  inadequate  unless  the  prop-  of  the  property  is  protected  by  injunc- 
erty  is  preserved  and  applied  to  the  tion,  and  the  property  seems  to  be 
mortgage  debt,  and  that  it  is  in  danger  without  the  jurisdiction  of  the  court, 
of  being  lost  or  destroyed  unless  Field  r.  Ripley,  20  How.  Pr.  (N.  Y.) 
promptly  taken  into  the  custody  of  27.  So  where  there  was  no  obstacle  to 
the  court.  Ashhurst  v.  Lehman,  86  giving  notice  to  a  railroad  company, 
Ala.  371,  dwelling  on  the  nature  of  the  and  no  fraud  or  insolvency  was 
property  in  controversy.  See  also,  in  charged  against  any  of  the  parties,  nor 
justification  «of  appointment  without  the  property  of  the  company,  alleged 
notice,  where  it  is  asserted  that  in-  to  be  in  danger  of  removal  beyond  the 
solvent  defendants  are  disposing  of  jurisdiction  of  the  court,  or  of  other- 
the  property,  etc.  Sims  v.  Adams,  78  wise  being  lost,  but  the  controversy 
Ala.  397.  was  solely  as  to  the  effect  of  an  at- 
In  these  and  like  cases,  the  court  tempted  consolidation  of  two  com- 
may,  in  the  exercise  of  a  sound  discre-  panics,  the  appointment  of  a  receiver 
tion,  dispense  with  the  formality  of  was  held  an  unwarranted  exercise  of 
notice,  though  it  should  save  to  the  power,  which  it  was  the  duty  of  the 
defendant  the  right  thereafter  to  ap-  reviewing  court  to  reverse  and  set 
ply,  upon  meritorious  grounds,  for  re-  aside.  Railway  Co.  v,  Jewett,  37  Ohio 
lief  against  the  order.  People  r.  Nor-  St.  659 ^  8  Am.  &  Eng.  R.  Cas.  709. 
ton,  I  Paige  (N.  Y.)  18.  And  while  an  order  for  the  appoint- 
When  Notice  Neceasary. — But  a  re-  ment  of  a  receiver  without  notice  to 
ceiver  will  not,  in  the  absence  of  special  the  defendant  and  before  service  of 
circumstances,  be  appointed  ex  parte  summons  upon  him,  may  be  made  in 
and  before  appearance.  Caillard  v.  peculiar  cases  like  those  where  the 
Caillard,  25  Beav.  512.  (See  also  as  to  party  to  be  restrained  is  an  idiot  or 
denial  of  receivers  and  injunction  be-  lunatic,  or  where  for  any  cause  the 
fore  appearance  where  there  was  no  immediate  action  of  the  court  is  re- 
impending  and  irreparable  mischief  quired  to  save  the  property  from  de- 
to  arise  from  delay,  Ogden  v.  Kip,  6  struction,  yet  where  an  injunction  is 
Johns.  Ch.  (N.  Y.)  161),  or,  where  there  ample  to  protect  the  property  from  ^ 
is  no  emergency  requiring  it  until  the  loss  until  a  motion  can  be  made  for  a 
defendant  has  made  default,  after  serv-  receiver,  it  is  manifestly  improper  to 
ice  of  process.  Field  v.  Ripley,  20  deprive  a  partner  of  the  possession  of 
How.  Pr.  (N.  Y.)  26,  not  where  it  is  partnership  property  without  any  no- 
not  shown  that  the  defendant  has  any  tice  whatever.  McCarthy  v.  Peake,. 
property  of  a  perishable  nature,  or  18  How.  Pr.  (N.  Y.)  140;  9  Abb.  Pr. 
any  choses  in  action  which  would  be  (N.  Y.)  166. 

in  danger  of  being  lost  if  not  collected  Nor  will  the  appointment  of  a  re* 
immediately,  or  that  any  other  special  ceiver  without  notice  be  justified  where 
circumstances  existed  to  render  it  there  is  no  imperious  necessity  there- 
necessary  or  proper  to  put  a  receiver  for,  especially  where  the  defendants  re- 
upon  the  defendant's  property,  with-  sided  but  a  short  distance  from  the 
out  giving  him  an  opportunity  to  be  court  in  which  the  order  was  made, 
heard.  Sandford  v,  Sinclair,  8  Paige  Triebert  v.  Burgess,  11  Md.  452,461.  In 
(N.  Y.)  375,  nor  where  the  defendant  short,  it  maj'  be  generally  said  that 
is  not  proceeded  against  as  an  ab-  courts  of  equity  are  always  so  averse  to 
sentee  or  in  default  for  not  appearing,  appointing  receivers  upon  an  ex  parte 
and  there  is  no  such  emergency  as  the  application  without  notice  to  defend- 
likelihood  of  the  destruction  of  the  ants  whose  rights  are  to  be  affected  that 
property  the  application  could  be  it  must  be  an  extraordinary  case  which 
heard  on  notice,  at  least  so  far  as  con-  would  justify  such  appointment ;  and 
cerns  the  whole  of  the  crops  and  farm-  that  some  special  circumstances  must 
ing  property  covered  by  the  applica-  be  shown  to  exist  which  would  render 
tion.  Gibson  v.  Martin,  8  Paiee  (N.  it  necessary  to  put  a  receiver  in  posses- 
Y.)  483 ;  nor  where  the  care  and  pres-  sion  of  the  defendant's  property  to  pre- 
ervation  of  the  property  is  not  at-  vent  irreparable  loss.  Turnbull  xk 
tended  with  expense,  and  the  property  Prentiss  Lumber  Co.,  55  Mich.  396. 
itself  is  not  perishable,  and  it  does  And  sufficient  reasons  for  failure  to 
not  appear  that  delay  wiU  be  attended  give  notice  are  not  found  in  the  alle- 
with  loss  or  harm  to  any  one,  or  that  gations  of  a  mere  suspicion,  opinion,  or 
the  remedy  asked  will  be  in  any  way  belief  that  defendants  may  spirit  away 
especially  efficacious,  as  the  disposal  the  effects,  and  place  them  beyond  the 
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c  Appointment   May   be   Made    Before   Answer.— The 

same  reasons  which  permit  the  appointment  of  a  receiver  in  cases 
of  special  emergency  requiring  it,  without  notice  and  before  ap- 
pearance, apply  more  strongly  to  authorize  such  appointment 
before  answer.^ 

power  of  the  court  to  compel  delivery,  stituted  hy  the  new  receiver  has  been 
or  in  a  statement,  merely  on  informa-  Aistained  upon  the  ground  that  they 
tion  and  belief,  that  to  give  notice  would  were  not  interested  parties  at  the  time  of 
cause  delay  and  so  probably  defeat  the  the  appointment  and  so  could  not  com- 
receiver  and  prevent  him  from  taking  plain  of  the  irregularity.  Nicoll  v, 
possession  of  and  preserving  the  Boyd,  90  N.  Y.  520. 
books,  accounts,  and  choses  in  action.  BeceiTer  of  Corporation. — As  to  un- 
Moritz  V.  Miller  &  Co.,  87  Ala.  333.  tenable  objection  to  appointment  of 
Nor  should  a  receiver  be  appointed  receiver  for  corporation  that  stock- 
without  notice  on  the  ex  parte  aftida-  holders  or  lienholders  were  not  be- 
vits  of  complainants'  solicitors,  stating  fore- the  court,  and  had  not  been  im- 
their  belief  that  the  appointment  in-  pleaded  or  cited  in  the  cause,  see  East 
stonier  is  necessary  for  the  protection  Line,  etc.,  R.  Co.  v.  State,  75  Tex.  451. 
of  complainants,  and  that  notice  would  1.  Accordingly,  on  a  proper  case  made, 
allow  a  disposition  of  the  property  by  it  is  competent  for  the  chancellor  to  ap- 
the  defendants  which  was  already  at-  point  a  receiver,  on  the  ex  parte  ap- 
tempted.  Thompson  v.  Tower  Mfg.  plication  of  the  complainant,  before 
Co..  87  Ala.  734.  answer,  where  the  facts  are  verified   by 

General  Doctrine  on  Subject  of  Die-  the  complainant's  affidavit,  Williams 
peneing  with  Notice. — It  appears  from  ?'.  Jenkins,  11  Ga.  597;  and  where  the 
the  language  of  Walworth,  Ch.,  in  a  emergency  is  such  as  to  render  it  es- 
leading  American  case  on  this  sub-  sential  to  justice  that  a  receiver  should 
ject  that  by  the  settled  practice  in  or-  be  immediately  appointed,  the  appoint- 
dinary  suits  a  receiver  cannot  be  ap-  ment  will  be  made  before  answer,  since 
pointed,  exparte^  before  the  defendant  to  delay  it  might  enable  the  defendant 
has  had  an  opportunity  to  be  heard  in  to  defeat  the  object  of  the  application, 
relation  to  his  rights,  except  in  those  Johns  i;.  Johns,  23  Ga.  36.  But  the  rule 
cases  where  he  is  out  of  the  jurisdiction  is  said  to  be,  that  a  receiver  will  not  be 
of  the  court  or  cannot  be  found,  or  appointed  before  answer,  unless  it  ap- 
where,  from  some  other  reason  it  be-  pears  that  there  is  danger  to  the  prop- 
comes  absolutely  necessary  for  the  erty  or  fund  by  the  insolvency  of  the 
court  to  interfere  before  there  is  time  party  having  possession  of  it,  or  from 
to  give  notice  to  the  opposite  party  to  some  other  cause,  Turnbull  r.  Pren- 
prevent  the  destruction  or  loss  of  prop-  tiss  Lumber  Co.,  55  Mich.  387;  especi- 
erty ;  and  that  in  every  case  where  the  ally  where  a  receiver  is  not  prayed  for 
court  is  asked  to  deprive  the  defendant  in  the  bill.  West  7'.  Swan,  3  Edw. 
of  the  possession  of  his  property  with-  Ch.  (N.  Y.)  420;  though  a  receiver  will 
out  a  hearing  or  without  an  opportu-  be  appointed  when  justice  requires  it 
nity  to  oppose  the  application,  the  par-  and  the  merits  appear  to  demand  it, 
ticular  facts  and  circumstances  which  Turnbull  v.  Prentiss  Lumber  Co.,  5; 
render    such    a    summary    proceeding  Mich.  397. 

proper  should  be  set  forth  in  the  bill  or  Change  In  Practice. — It  is  stated  now 

petition  on  which  such   application  is  to  be  the  common  practice  to  grant  a 

founded.     Verplanck  v.  Mercantile  Ins.  receiver  before  answer,  where  fraud  is 

Co,,  2  Paige   (N.   Y.)    450;  quoted  in  clearly  proved  by  affidavit,  or  where  it 

French  xk  GifTord,  30  Iowa  160,   which  is  shown  that  imminent  danger  would 

emphasizes  the  latter  proposition  as  to  ensue  unless  the  property    were   taken 

the  need   of  alleging  special  grounds,  under  the  care  of  the  court.     See  Jones 

See  also  full   exposition  of  subject  in  v.   Dougherty,    10    Ga.  282;    Baker  xk 

Moritz    V.    Miller,    etc.,  Co.,  87  Ala.  Backus,    32    111.    115;     Whitehead    v. 

332.  Wooten,  43  Miss.  526. 

After  Death  of  Old  BeceiTer. — The  ap-  Thus,  though  a    strong    case    is  re- 

pointment  of  a  receiver  to  succeed  a  quired  against  an  executor  before   the 

deceased  predecessor,  without  notice  to  administration  of  his  testator's    assets 

the  defendants  in  suits   afterwards  in-  will  be  taken  from  him,  >'et  the  court 
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has  interfered  by  appointing  a  receiver  Ridgelv,  i  Md.  Ch.  71;  2  Daniel's   Ch. 
before  answer,  upon  a  residuary  lega-  Prac.  (5th  Am.  ed.)  735*  note;   White- 
tee*s  affidavit  of  danger,  of  loss,  or  mis-  head  v.  Wooten,    43    Miss.    526;   and 
application  of  the  property,  particularly  when  a    default    is   entered,  the  rule 
where  the  other  executors  consented  to  would  doubtless  lie  to  require  affidavit 
the  application,  and  where  the  defend-  of  this  character  before  the   property 
ant  appeared    by    counsel    and    com-  shall  be  taken  out  of  the  custody   of 
mented  on  the  affidavit,  though  not  in-  those  who  appear  to  be  its  true  owners, 
terposing  one  himself,     Middleton    v.  Baker  v.  Backus,  32  111.  1 16;  nor  will  a 
Dodswell,  13  Ves.  269.     ( As  to  need  q^'  receiver  be  appointed   before  answer, 
more  than  mere  allegation  that  execu-  when  the  bill  sets  forth  the  complain* 
trix    is    in    mean    circumstances,    see  ant's  title,  and  states  that  a  party  had 
Anonymous,  X2  Ves.  5.)  wrongfully    taken    possession   of    the 
Indeed,  it  has  been  broadly  said  that  property,  but  does  not  state  that  such 
the  practice  of   appointing    a  receiver  party  is  insolvent,  or  unable  to  account 
before  answer  has  been  followed  where  for  the  property  or  its  rents  and  profits, 
justice  required  it,  and  the    merits    ap-  or  that  such   rents  and   profits  are  in 
peared  by  affidavit,     Lord    Chancellor  danger  of  being  lost;  Clark  r.  Ridgely, 
kldon   in   Duckworth    v.  Trafford,  18  i  Md.  Ch.  72;   or  where    there   is  no 
Ves.  283.  showing  of  insolvency  or  of  infringe- 
But  formerly  the  appointment   of  a  ment  of  an  injunction.  West  v.  Swan,  3 
receiver  was  not   usually    made  until  Edw.  Ch.  (N.  Y.)  421. 
after  answer.    French    i,  GifiPord,  30  Wliat  Constitataa  Soffldent  Qronnd. — 
Iowa    i6x;  Verplanck    v.    Mercantile  It  now  appears  to  be  well  settled,  both 
Ins.  Co.,  2   Paige    (N.   Y.)    450.     See  in  this  country  and   in  ^»^/«»€/,  that  a 
Vann  v,  Barnett,  2    Bro.    C.    C.    158;  receiver  maybe  appointed  before  an- 
Coward    v,  Chadwick,     2    Russ.    150,  swer,    provided   the  complainant    can 
note.  satisfy  the  court  that  he  has  an  equi- 
Indeed,  strictly  speaking,  a  receiver  table  claim  to  the   property  in  contro- 
ahould  only  then  be  appointed.     See  2  versy    (see  Metcalfe  v,     ^ulvertoft,    i 
Daniel's    Ch.    Prac.    (5th    ed.)    1734;  Ves.  N.B.  183) ;  and  that  a  receiver  is 
Clark  r.  Ridgelv,  i  Md.  Ch.   71.  necessary  to  preserve  the  same   from 
But  the  rule  t^at  a  receiver  could  not  loss ;  Bloodgood  v.  Clark,  4  Paige    (N. 
be  granted   before  answer,  was  broken  Y.)  577.    See  also  Clark  v»  Ridgely,  i 
through  by  Lord  Kenyon  in   Vann  v.  Md.*  Ch.    71.     In  cases    of   creditors' 
Barnett,  2    Bro.  C.  C.   158,   where   the  bills,  where  the  return  of  the  execution 
master  of  the  rolls,  who  sat  for  the  lord  unsatisfied  presupposes  that  the  prop- 
chancellor,  declared  that  although   the  erty  of  the  defendant,  if  he  has   any, 
motion  for   a  receiver    before   answer  will   be    misapplied,    and   entitles  the 
was  unusual,  yet  had  it  been  necessan'  complainant    to    an  injunction  in  the 
he  would  have  made  a   precedent.     It  first   instance,  it  seems  to  be  almost  a 
seems,  however  (see  Jones   v.  Dough-  matter  of  course  to  appoint  a  receiver 
«rty,  10  Ga.  281),  that  he   was   not   re-  to  collect    and   preserve   the   property 
duced  to  that  alternative  as  Lord  Thur-  pending  the   litigation,    Bloodgood   r^ 
low  had,  several  years   previously,   ap-  Clark,   4  Paige  (N.  Y.)   577;  and  in- 
pointed  a  receiver  of  an  infant's  estate,  deed  it  is  declared  to  be  the  duty  of  a 
upon  the  filing  of  the  bill,  and  before  a  complainant,  who  has  obtained   an  in- 
8ubpaena  to  appear    and    answer  had  junction  upon  such   a  bill,  to  'apph'  to 
been    served.      Pitcher    v,    Hellier,   2  the  court  and  have  a  receiver  appointed 
Dick.  580 ;  and  it  appears  from  the  re-  without  any  unreasonable  delay.    Os- 
porter*s  note  to  the   later  of  the   two  bom  v.  Heyer,  2  Paige  (N.  Y.)  343. 
English  cases   that    in   a  still   earlier  A  receiver  of  an  intestate's  personal 
case  than  either  of  them.  Lord  Bathurst  estate   has   even  been  granted,   when 
had  granted  amotion  for  a  receiver  be-  the  administrator  was  sworn  to  be  in- 
fore  answer.      Compton   v.  Bearcroft,  solvent,  before  his  answer  came  in,  al- 
2  Brown's  Ch.  Cas.   158,   note  (Trinity  though  the  fact  of  his  being  abroad, 
Term,  1773).  stated   in  the  plaintiff's  affidavit,  was 
Strong  Special    Qronnd  Nocettary. —  denied.    Scott  t'.  Becher,  4  Price  348. 
There    must,    however,    be    a    strong  A  receiver  has  also  been  appointed, 
special  ground  to  induce  the  court  to  before  answer,  in  case  of  a  devise  to 
interfere  in  this  way  before  an  answer;  four  trustees,  two  of  whom  declined  to 
Baker  v.  Backus,  32  111.   116;   Middle-  act,  where  it  was  alleged  that  all  the 
ton  t/.  Dodswell.  13  Ves.  269;  Clark  r.  defendants   had  appeared  and  where 

28 


AppointUABt.  RECEIVERS.      FNreqidiltM  to  Appdntamt 

£L  Appointment  May  be  Made  While  Demurrer  Is  Pend- 
ing.— ^A  receiver  may  also  be  appointed  while  the  issue  stands  on 
demurrer.^ 

e.  Expedition  Must  be  Shown. — As  a  condition  of  inter- 
ference by  appointing  a  receiver,  the  court  would  expect  it  to  be 
shown,  that  the  party  applying  was  proceeding  with  all  due 
expedition  to  bring  the  matter  to  a  decision.* 

./.  Person  in  Possession  Must   be  Made  Party.— A  re- 

aU  the  parties  consented  to  the  appli  application  or  in  advancing  his  cause» 

cation.     Brodie  v,  Barry,  3  Meriv.  696;  is  an  objection  to  the  appointment  of  a 

but  a  receiver  has  been  thought  im-  receiver.     Tibbals  t*.  Sargeant,  14  N. 

properly  appointed  before  answer,  on  ].  Eq.  451. 

an  ex  parte  application  where  there  Acquiescence  for  forty-seven  years  in 
was  a  trustee  with  power  of  entry  and  an  agreement  relating  to  canal  tolls, 
distress  on  leasehold  estates.  Bux-  bars  application  for  receiver  by  share- 
ton  V.  Monkhouse,  Coop.  42.  holders.    Gray  r.  Chaplin,  3  Russ.  142. 

The  cases  in  which  a  motion,  in  be-  After  the  lapse  of  twenty-four  years 

half  of  a  purchaser  of  real  estate,  for  a  during  which  period  an  insolvent  had 

receiver  before  answer  has  been    re-  remained    in  possession    undisturbed^ 

fused,  have  turned  upon  the  fact,  that  the  court  thought  no  specially  favor- 

the  party  making  the  application  could  able  consideration  should  be  given  to 

not  state  that  he  had,  strictly  speak-  an  applicant  for  a    receivership   who 

ing,  an  equitable  title;  but  where  the  had  thus  lain  by.     Fogarty  7\  Burke,  2 

purchaser  can  compel  an  execution  of  'D.  &  W.  584. 

the  contract,  he  is  entitled  to  a  receiver  As  to  disinclination   to   disturb  pos- 

before    answer.     Metcalfe  r*.  Pulver-  session  and  appoint  receiver  on  ground 

toft,  1  Ves.  &  B.  183.    A  conditional  that  there  is  a  breach  of  trust,  where 

order  to  appoint  a   receiver  will  be  property  has   been   administered  and 

granted  before  answer  in  a  foreclosure  applied  without   complaint  according 

suit,  and  where  there  was  not  process  to   a  uniform  course  of    management 

against    the   defendant,  upon  an  affi-  fora  long  series  of  years,  see  Skinner's 

davit   stating  that  the  head  landlord  Co.  r.  Irish  Soc,  i  M.  &   C.   165;   and 

was  threatening  an  eviction  from  the  for  refusal  to  appoint  a  receiver  where 

premises    for    non-payment    of    rent.,  the  defendants  had  been  for  seventy 

Barrett  v.  Mitchell,  5  Ir.  Eq.  Rep.  501.  years  in  the  enjoyment  of  a   common 

See  also  Whitelaw  v.  Sandys,  12  Ir.  Eq.  of  pasturage  which  was  in  litigation. 

Rep.  394.  and  where  no  danger  to  the   property 

1.  Turnbull  v,  Prentiss  Lumber  Co.,  was  proved,  see   Comrs.  of   Carrick- 

55  Mich.  396.  fergus   v.  Lockhart,  Ir.    Rep.,  3   Eq. 

This    cannot,     however,    be    justi-  517. 

fiably  done  ex  farte^  while    the   de-  The  statement  that  ^delay  is  often 

fendant  railroad  alleged  to  be  insolvent  fatal  to  the  application  for  a  receiver*' 

is  exercising  its  corporate   functions  was  made  in  a  case  where  it  was  pointed 

and  conducting  its  business  as  usual, and  out   that  the  complainant  was  in   no 

in  conjunction  with   sequestration  of  more  danger  in  reference  to   the  title 

the  property  of  the  company.    Cook  v.  to  the  property  than  he  had   been  for 

Detroit,  etc.,  R.  Co.,  45  Mich.  454;  12  years.  Hagerv.  Stevens,6N.  J.  Eq.446. 

Am.  &  Eng.  R.  Cas.  461,  and  it  seems  Delay  In  Objecting   by    Corporation 

that    if  the    defendant    opposes     the  Over   Whose    Property     Receiver    Ap- 

special  motion  for  a   receiver  on  the  pointed. — Good  faith  and   early  asser 

ground  of  the  pending  demurrer,  the  tion  of  rights  are  as  essential  on   the 

court  would,  in  case  of  doubt,  order  part  of  the  defendant  as  of    the  com- 

the  motion  to  stand  over  until  the  de-  plainant,  and  this  doctrine  has   been 

murrer  was  disposed  of.     Howard  v.  applied  to  an  insolvent  corporation  as- 

Palmer,  Walk  Ch.  (Mich.)  391.  senting  to  the  appointment  of  a  receiver 

a.  Jones  f'.  Jones,  3   Meriv.   173.  over  its  property  and   laying  for   nine 

Delay  on  the  part  of  a  complainant  months  before  objecting  on  the  ground 

who  seeks  to  take  the  control  of  prop-  of  want  of  jurisdiction  to  make  the  ap- 

erty  from  those  having  the   legal  right  pointment.     Brown  v.  Lake  Superior 

of  possession,  whether  in  making    his  Iron  Co.,  134  U.  S.  534. 
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ceiver  will  not  be  appointed  where  the  person  in  possession  is  no 
party  to  the  suit,*  for  the  party  in  possession  must  be  before  the 
court,  so  that  the  court  may  not  only  see  that  he  is  a  defendant  in 
the  suit,  but  also  that  he  has  had  due  notice  of  the  application, 
unless  he  is  in  default  for  not  appearing  in  the  cause  ;^  but  it  is 
immaterial  to  the  exercise  of  the  power  which  courts  of  equity 
unquestionably  have,  to  appoint  receivers,  and  to  order  them  to 
take  possession  of  the  property  in  controversy,  whether  it  is  in 
the  immediate  possession  of  the  defendant  or  of  his  agent;*  and 
in  proper  cases  they  can  also  order  the  defendant's  agents  or  em- 
ployes, although  not  parties  to  the  record,  to  deliver  the  specific 
property  to  the  receiver.* 

g.  Subsisting  Interest  in  Property  Necessary. — A  party 

cannot  demand  the  appointment  of  a  receiver  of  property  in 
which  he  has  no  interest,*  and  accordingly  a  receiver  will  be 
denied  to  a  plaintiff  whose  interest  in  the  property  of  an  associ- 
ation like  an  express  company  has  terminated  by  the  sale  of  all 
his  shares  in  such  association.® 

h.  Judgment  by  Creditor. — It  is  a  general  rule  that  cred- 
itors,  without  a  judgment  at  law,  have  no  right  to  apply  in 
equity  for  the  appointment  of  a  receiver  ;  but  to  this  rule  there 
are  apparently  distinct  exceptions,  as  when  the  law-making 
power  has  enacted  in  terms  that  the  debt  need  only  be  mature, 
with  payment  demanded  and  refused.^ 

3.  When  Receiver  Appointed  or  Befiued — a.  In  General. — The 
power  of  a  court  of  equity  to  take  into  its  own  hands  from  a 
party  in  possession,  funds  or  property,  whereof  the  title  is  ulti- 
mately to  be  decided  or  distribution  made  by  the  court,  for  the 
purpose  of  preserving  the  property  pending  the  litigation,  is  a 
power  fully  recognized,  and  in  proper  cases  one  of  great  useful- 
ness ;^  but  at  the  same  time  its  exercise  is  attended  with  such  in- 
cidents and  consequences  as  to  render  it  one  of  the  most  delicate 
duties  which  devolve  upon  a  court  of  equity,  and  it  is  never  to 
be  resorted  to  except  in  a  clear  case,  and  with  great  caution  and 
circumspection,®  in  the  absence  of  any  other  safe  or  expedient 
remedy,  and  where  irreparable  injustice  will  not  follow.^® 

1.  Sawyer  v,  Moran,  3  Tenn.  Ch.  34;        8.  See    State  v.  Northern   Cent  R. 
Searles  v.  Jacksonville,  etc.,  R.  Co.,  2     Co.,  iS  Md.  214. 

Woods  (U.  S.)  626.  ».  Hyde  Park  Gas  Co.  v.  Kerber,  5 

2.  Sea  Ins.  Co.  v,  Stebbins,   8  Paige     III.  App.    136.     A   receiver  should   be 
(N.  Y.)  565.  appointed  in  no  case,  unless  it  is  made 

8.  In  re  Cohen,  5  Cal.  496.     See  also  to  appear  that   there  »  an  imperative 

Sea  Ins.  Co.  v.   Stebbins,  8    Paige  (N.  necessity  for  the  step,  to  preserve  some 

Y.)  567.  particular  property  for  such   parties  as 

4.  In  re  Cohen,  5  Cal.  496.  shall  be  entitled  to  the   benefit.     First 

6.  See  0*Mahoney  t;.  Belmont,  62  N.  Nat.   Bank   v.  Ga&^e,  79  111.  209.    See 

Y.  143.  also  Blondheim  v.  Moore,    11  Md.  374; 

6.  Smith  V.  Wells,  20  How.  Pr.  (N.  Heflebower  v.  Buck,  64  Md.  22. 

Y.)  166.  10.  Corey  v.  Long,  13  Abb.  Pr.  N.  S. 

7.  Fechheimer  v.  Baum,37  ^c*^-  ^^P*     (N.  Y.)  427;  43  How.  Pr.  (N.  Y.)  497. 
175.  A  receiver  will   not  be  granted  where 
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b.  Regulating  Statute  Controls. — Where  the  legislature 

has  prescribed  the  cases  in  which  a  receiver  may  be  appointed, 
and  other  provisional  remedies  granted,  the  specification  of  the 
cases  in  which  a  receivership  may  be  had  excludes  every  other 
case  and  prohibits  the  appointment  except  as  authorized.^ 

the  party  has  power  to  help  himself  maturity  of  the  debt  and  failure  to  pay, 
Sallory  r.  Leaver,  L.  R.,  9  Eq.  25.  Con-  where  the  debt  is  very  large,  and  bearing 
cerning  the  general  or  usual  grounds  interest,  Hill  v.  Robertson,  24Mi8s.  375; 
for  the  exercise  of  the  power  of  ap-  and  consult  further,  Foreclosure  of 
pointment,  see  Baker  v.  Backus,  32  Mortgages,  vol.  8,  p.  234,  e/ je^. 
111.  95;  Mays  V.  Rose,  Freem.  Ch.  A  receiver  will  likewise  be  appointed 
(Miss.)  718.  Where  the  party  has  a  where  it  is  necessary  to  enforce  the  col- 
remedy  by  creditor's  bill  to  reach  lection  of  a  debt  before  final  hearing, 
patents  as  equitable  assets,  a  receiver  Mills  v.  Pittman,  i  Paige  (N.  Y.)  491; 
will  not  be  appointed.  Thayer  t^.  Hart,  and  where  the  parties  to  a  suit  in 
24  Fed.  Rep.  558.  chancery   have   claims  against  certain 

InitaAces  Where  Appointment  Made,  property  equally  just,  and  the  question 

— The  power  to   appoint   receivers  has  which    arises   is,   who    is   entitled     to 

been  exercised  in  regard  to  a  railroad  prior  satisfaction  in  the  event  that  the 

line     tolls     and     revenue.       State     r*.  property  is  not  suf!icient  to  pay   both. 

Northern  Cent.  R.  Co.,  18  Md  214.  Hamberlain   v.   Marble,  24   Miss.  587. 

A  bridge   and   its  tolls.    Covington  See  like  enumeration  in  note  to  Cort- 

Drawbridge  Co.  v.  Shepherd,  21  How.  leyeu  v.  Hathaway,  64  Am.  Dec.  484. 

<U.  S.)  123.  A  receiver  may  also  be  appointed  of 

And    market    tolls,    dues,    etc.     De  books    and    papers    necessary   to    the 

Winton    v.  Mayor,  etc.,  of  Brecon,  26  winding  up  of  a  transaction,' irrespec- 

Beav.  539.     See   note   to   Cortleyeu  v.  tive  of   any   question    of    partnership, 

Hathaway,  64  Am.  Dec.  484.  where  the  plaintiff  has  an  interest  in 

So  a  receiver  has  been  appointed  of  profits  as  such  under  a   business    ar- 

the  debts  due   to  a  lawyer's  business,  rangement   between  him   and   the  de- 

Candler  v.  Candler,  Jac.  229.  fendant.     Daridge   v,  Coe,   54    N.  Y. 

Of  the  profits  of  an  office  like  that  of  Super.  Ct.  363. 

clerk  of  the  peace.  Palmer  v,  Vaughan,  When    SecelTer  Sefased. — The  court 

3  Swanst.  173.  will  interpose  for  the  appointment  of 

Or  royal   master  forester.     Blanch-  a  receiver  only  when  it  is  manifest  that 

ard  V.  Cawthorne,  4  Sim.  572.     But  see  the  fund  is  mismanaged,  and  in  danger 

contra^  as  to  fiour  inspector,  Tappan  of  being' lost,  or  when  the  insolvency  of 

V.  Gray,  9  Paige  (N.  Y.)  509.  an  unfit  trustee  is  present  or  imminent. 

And  of  pensions  not  of  a  military  or  in  like  cases;  and  in  the  absence  of 
character,  Heald  v.  Hay,  3  Giff.  472.  such  circumstances,  a  receiver  is  prop- 
See  note  to  Cortleyeu  v,  Hathaway,  64  erly  refused  to  take  charge  of  goods 
Am.  Dec.  4S4.  alleged   to   have    been     bought    by   a 

Appointment  of  receivers  has   also  debtor    and  title    taken    in   his    wife*s 

been  made  to  take   charge   of  the  ma-  name,  to  defraud  creditors.     Venable 

chinery  of  a  ship,  Brenan  v.   Preston,  v.  Smith,  98  N.  Car.  524. 

2  De  G.  M.  &  G.  838;  and  of  coupon  Even  when  a  case  would  be  made  for 

bonds  and  other   investments  not  ear-  a  receiver  pending  litigation   between 

marked  as  trust   property,  although  no  ordinary    parties,    it    will    be    refused 

fraud   or  misconduct  of  the  de  facto  where    complainant    is    practically    a 

custodian    was    established.      Fidelity  trust,    organized     to    monopolize    the 

Ins.,  etc.,  Co.  v,  Huber,  13  Phila.  (Pa.)  bakery    business,  and   has  already  se- 

53;  of  partnership  property,  Sloan  v,  cured    control    of   thirty -five    leading 

Moore,  37  Pa.  St.  221 ;  and  of  real  es-  bakeries  in  twelve  different  States;  for 

tate  during  the  pendency  of  an  action  equity  will  not  encourage  a  continua- 

for    partition,  Pignolet    v,    Bushe,    28  tion  In    restraint  of  trade,    which    is 

How.  Pr.  (N.  Y.)  9;  and   of  property  probably    illegal    under    Federal    and 

transferred   bv  a   failing  debtor  to  an  State  enactments.     American  Biscuit, 

insolvent  assignee.  Haggarty  v.  Pitt-  etc.,  Co.  v,  KJotz,  44  Fed.  Rep.  723. 

man,    1    Paige    (N.  Y.)    299;  and,    it  1.  Fellows    v,    Hernnans,   13  Abb 

seems,   of  mortgaged    property    upon  Pr.  N.  S.  (N.  Y.)  7. 
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c.  Likelihood  of  Recovery  Requisite  for  Appointment. 

— The  court  will  not  appoint  a  receiver,  unless  it  believes,  so  far 
as  matters  appear,  that  the  applicant  will  recover.* 

Under  CtoorglA  Ood«. — In  Georgia  the  cient  security,  in  favor  of  the  plaintiff 

Code  in  its  specifications  does  not  ma-  in    an    ejectment    action.  Real,    etc^ 

teriallj  alter  the  equitable  jurisdiction  Advance  Co.  xk  McCarthy,  37  Week, 

of    the    courts  to  appoint    receivers.  Rep.  706. 

Skinner  r.  Maxwell,  66  N.  Car.  48.        Under   lUnneaota   InaolTenoy   Act. 

See    also,    as  to  want  of  change   in  where  an  assignment  for  the  benefit 

practice  there.  Battle  v.  Davis,  66  N.  of    creditors    was    made    under    the 

Car.  356.  Minnesota  insolvency  act,  pending  an 

Under  English  Jndlcatnre  Act.--Un-  application    for  a    receiver,  and    the 

der    the    English   Judicature    Act  of  court  was  satisfied  that  no  preferences 

1873,    a   mandamus  or  an   injunction  ^^re  secured  by  such  assignment,  and 

may  be  granted  or  a  receiver  appointed  the  purposes  of  the  application  were 

by     an    interlocutory    order    of    the  fuUy  answered    by    the    assignment, 

court  in  all  cases  in  which  it  shall  ap-  gince  the    sUtute   provided   that  the 

pear  to  the  court  to  be  just  or  conveni-  assignee  should  be  treated  as  an  officer 

ent  that  such  order  should  be  made,  and  of  the  court  having  the  same  powers 

any  such  order  may  be  made  either  un-  and  duties  as  a  receiver,  it  was  held  on 

conditionally  or  upon  such  terms  and  appeal  that  the  court  was  justified  in 

conditions  as  the  court  shall  think  just  refusing  the  application  for  a  receiver. 

See  Anglo- Italian  Bank  v,  Davies,  L.  Weitzer  v.  Hyde  (Minn.  1890),  47  N. 

R.,    9    Ch.    386;   and   this    provision  \^  j^^p  ^ix 

f?,^-"  A  n'cfi'."ii"if.^„'"^nv'!  ''ni„?i  ^'  in«l«'T«^  "Utot.  u  to  Or.<tttt«.- 

fore,  Anglo- Italian  Bank  v,  Davies,  L.     t,,  ^    «,  -♦«*.,*^ ,\ax^^  «.k.«.   • 

R.  9  Ch.%86 ;  Smith  v.  Cowell,  L.  R.,  I^!,  j!'"!  •£'"'tj^;i1'"f„  * "»•  * 

^  rk   u  r^:,.   *«.    »»^  »^  «•  ♦«  Lii^.„  «  receiver  may  be  appointed  m  an  action 

9  Q,  B.  Div   79,  and  so  as  to  allow  a  «.        creditor  to  subject  any  property 

receiver  where  a  sequestration  is  in-  ^A,^j  I^  iT,.  ^«;"  »i  /.   c/«rl-  r^«-.li 

effectual,     Bryant   t.^  Bull,  L.   R.,   10  e^^^^t  wfin  ^nlni^^^^^ 

Ch.  Div.  issf  and  so  as  to  authorize  i^'-."'*  '^^'^  ?PP"."  ^"'^^^^  a  creditor 

X-.  o..,wxS*«?^L»»  ^i  •  •-»^-;™  ^u^^^  having  a  specific  hen,  and  not  to  every 

the  appointment  of  a  receiver  where  „.„^  .^  .  \i\^\.  -  ^.^Ji:*^.  .^^1,.  ♦«.  »Z 

^.        l"^.  -    *     ui  u  *u      I  •  AXi*  case  in  which  a  creditor  seeks  to  sc- 

l^^f  and  ^nnTt^hl^  ^^^^^^  ^^^^  the  satisfaction  of  a  debt,  and  in 

^^L"°^T.  l\^j^"H"^*^^^^^  -^ich  there  is  danger  that, the  funds 


occupation  of  the  property,  though  Jii«tloe.— Under  the  Indiana  statute 
not  in  exclusive  occupation  thereof,  which  empowers  the  courU  to  appoint 
Porter  v.  Lopes,  L.  R.,  7  Ch.  Div.  receivers  whenever  it  may  be  necessary 
359;  and  against  a  defaulting  trustee  to  secure  ample  justice  to  the  parties 
who  has  failed  to  pay  money  into  Indiana,  Rev.  St.  1881,  J  1333),  It  is 
court  as  ordered,  and  who  is  out  of  the  sufficient  reason  for  appointing  a  re- 
jurisdiction  of  the  court  so  that  he  can-  ceiver  in  a  suit  by  a  stockholder  against 
not  be  attached.  In  re  Coney,  L.  R.,  »  corporation,  that  the  directors  have 
39  Ch.  Div.  955;  and  see  Stanger  allowed  the  corporate  property  to 
Leathes  t*.  Stanger  Leathes,  Week,  remain  out  of  repair,  and  thus  become 
Notes  1882,  p.  71 :  and  in  favor  of  a  unproductive.  Wayne  Pike  Co.  v. 
plaintiff  who  had  obtained  judgment  Hammons  (Ind.  1891),  37  N.  E.  Rep. 
against  husband    and   wife,  over  the  49^- 

income    of     the    wife's     reversionary  1.  Cofer  v.   Echerson,  6   Iowa  505. 

interest     under    a    will,     Fuggle    v.  See    also    Wilkinson     v.    Dobbie,    13 

Bland,  L.  R.,  1 1  Q^  B.  Div.  7x1 ;  and  of  Blatchf.  (U.S.)  300;  Gregory  v.Gregoiy, 

property  seized  on  execution  pending  33  N.  Y.  Super.  Ct.  39;  ^ainbrigge  o. 

an  interpleader  issue  order  to  try  the  Baddley,  3  M.  &  G.  419. 

title  to  the  goods,     Howell  x\  Daw.-  Compare  language   of  Lord  Chan* 

son,  L.  R.,  130^  B.  Div.  68;  and  under  cellor  Truro  in  Owen  v,  Homan,  3  M. 

the    special    circumstances    that    the  &  G.  378;  affirmed  on  appeal,  4  H.  L. 

property  was  wasting  and  was  insuffi-  Cas.  997. 
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d.  Probable  Interest  and  Danger  of  Loss  Must  be 

Shown. — So  a  party  applying  to  have  property  in  the  hands  of 
a  receiver,  pending  the  litigation,  riiust  show  a  probable  interest 
in  the  property,  and  that  there  is  danger  of  its  being  lost 
without  such  protection  ;*  and  to  authorize  the  appointment  of 
a  receiver  in  connection  with  an  injunction,  there  must  be  a  well- 
grounded  apprehension  of  injury  about  to  be  done.* 

e.  No  Appointment  Where  Property  or  Claim  Other- 
wise Protected. — A  receivership  will  not  be  granted  in  con- 
nection with  an  injunction  when  a  lis  pendens  has  been  filed,  and 
the  rights  and  interests  of  the  plaintiff  in  the  property  have  been 
thereby  as  effectually  protected  as  they  would  be  by  an  injunc- 
tion and  receiver.* 

1.  Goodyear   v.  Betts,   7   How.   Pr  tion,   and  that  the  party  has  a   legal 

(N.  Y.)  109.  See  also  Flagler  v.  Blunt,  title  to  a  judgment,  though  there  may 

32  N.J.  Eq.  523.    The  interest  must  be  be  ultimately  a  question  to  be  decided 

a  present  interest,  such   as  is   not  pos-  upon    its     validity.      Fetherstone    v. 

sessed  by  the  seller  of  goods   who  has  Mitchell,  9  Ir.  Eq.  4S1. 

not  expressly  reserved  the  title.     Steele  But  in  a  creditor's  suit  for   adminis- 

V.  Aspy    (Ind.   1891),   27   N.  E.   Rep.  tration  of  assets,  a  receiver  will  not  be 

739,  and   not  have  been   parted   with,  appointed    for  a   party    found    to    be 

Smith  v.  Wells.  20   How.  Pr.  (N.  Y.)  heiress-at-law,  where  her  title  as  such 

166,  and    a  stranger  entirely   discon-  was  disputed,  and  it  has  not  been  estab- 

nected  with  the   subject-matter  of  the  lished  that  the  personal  estate   is   defi- 

litigation    cannot  propose   a  receiver,  cient.     Topping  v,  Searson,  6  L.  T.,  N, 

Attorne3'-Gen*l   v.   Day,  2  Madd.  256,  S.  450. 

or  participate  in  the  motion  for  the  ap-  Where,  however,  it  appeared  in  an 
pointment.  O'Mahoney  v.  Belmont,  action  for  a  partnership  accounting 
62  N.Y.  143;  ^^rwi»^37N.Y.  Super,  that  by  reason  of  the  uncollected  and 
Ct.  223,  nor  is  the  appointment  for  the  unconverted  firm  assets,  no  final  decree 
benefit  of  a  stranger  though  his  rights  determining  the  rights  of  the  parties 
will  be  protected.  Howell  v.  Ripley,  could  then  be  made,  it  was  neverthe- 
10  Paige  (N.  Y.)  46.  A  receiver  is  less  held  that  danger  of  loss  or  waste  to 
said  to  be  proper  when  the  fund  is  in  the  property  was  suflSciently  shown  to 
danger,  in  Orphan  Asylum  Soc.  v,  warrant  the  appointment  of  a  receive* 
McCartee,  Hopk.  (N.  Y.)  435,  but  the  under  the  statute  (New  Tork  Code 
additional  requirement  that  the  party  Civ.  Proc,  §  713)  providing  that  a  re- 
in possession  must  be  shown  to  be  irre-  ceiver  may  be  appointed  on  the  ap- 
sponsible,  is  supported  by  Haines  v,  plication  of  a  party  establishing  an  ap- 
Carpenter,  i  Woods  (U.  S.)  266.  See  parent  right  to  the  property,  and  that 
also  Willis  v,  Corlies,  2  Edw.  Ch.  (N.  there  is  danger  oi  loss  or  injury. 
Y.)  286;  Clark  v.  Ridgely,  i  Md.  Ch.  Smith  v.  Fitchett  (Supreme  Ct.),  2  N. 
71;  Blondheim  v.  Moore,  11  Md.  374;  Y.  Supp.  262.  But  it  was  ruled  that  as 
State  v.  Northern  Cent.  R.  Co.,  18  Md.  the  insolvency  of  neither  of  the  parties 
215.  sued  was  alleged  or  shown,  they  would 

S.  Kean  v.  Colt,  5  N.  J.  Eq.  379.  not  be  required  to  pay  over  money  of 

The  danger  must  be  clear,  and  the  the  firm  in  their  hands  to  the  receiver. 

right  in  general,  free  from  reasonable  Under  the  same  statute  a  receiver  was 

doubt.  Beecher  v.  Bininger,  7  Blatchf.  refused  in   an  action    on    agreement 

(U.  S.)  174.  made  with    a    theatrical  manager,  in 

And  the  party  in    possession    must  Gillig  v.  Barrett  (Supreme    Ct.),  5  N. 

not  have  a  clear  right  to  such   posses-  Y.  Supp.  380. 

sion.     Lenox  v.  Notrebe,  Hempst.  (U.  3.  Gregory   v.  Gregory,    33    N.  Y. 

S.)  226.  Super.   Ct    34.      To     like    effect    is 

Even   where  a   party    has    a    good  Clay  v.  Clay  (Ga.  1890),  2  S.  E.  Rep. 

equitable    lien    upon    lands,    another  1064. 

ground  for  the  appointment  of  a   re-  See  as  to /f>/^ji</«»j  dispensing  with 

ceiver  is  that  there  is  danger  of  evic-  injunction,     Waddell      v.     Bruen,    4 
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/•  Defendant's    Possession    RELUCTANtLv    Interfered 

With. — The  fact  that  the  defendant  is  in  the  possession  and  enjoy- 
ment of  the  property  in  question  is  often  a  controlling  consider- 
ation in  causing  a  court  of  chancery  to  be  slow  to  exercise  its 
discretionary  power  to  appoint  a  receiver,  as  by  such  interference 
it  may  work  irreparable  injury  to  the  party  whom  it  has  deprived 
of  his  possession,*  and  such  reluctance  may  be  increased  where 
the  defendant's  possession  is  long  continued  ;*  and  especially 
where  the  possession  is  under  the  legal  title.* 

g.  Indisposition   to    Displace  Directors  of  Corpora- 

TIONS. — So,  as  a  rule  of  equity  practice,  the  courts  are  very  re- 
luctant to  appoint  receivers  for  corporations,  upon  the  idea  that 
it  is  a  practical  displacement  of  the  board  of  directors.* 

A.  Defendant's  Residence  Within  Jurisdiction  Not 
Necessary. — The  right  of  the  court  to  appoint  a  receiver  to 
take  charge  of  personal  property  within  its  jurisdiction  is, 
however,  not  aflfected  by  the  fact  that  the  defendant  is  not  a 
resident  of  the  State.* 

i.  Time  for  Other  Relief  Need  Not  Have  Arrived. — 

And  while  it  is  true  that  in  general  a  receivership  is  ancillary  or 

Edw.  Ch.  (N.  Y.)  671;  Osborn  r.  Tajr-  8.  American  Biscuit  Co.  v.  Klotz,  44 

lor,  5  Paige    (N.  Y.)    516;   Mills  v.  Fed.  Rep.  723. 

Mills,  21  How.  Pr.  (  N.  Y.)  437 ;  Steven-  4.  But  where  the  directors  themselves 

son  v.  Fayerweather,  21  How.  Pr.   (N.  in  effect  have  abdicated  their  functions 

Y.)  449.  bj  placing  the  embarrassed  corporation 

Beoelver  Over  BuUdlng  of  Patroiu  of  in  the  hands  of  a  trustee  for  certain  of 
Huabandry. — A  receiver  will  not  be  ap-  the  creditors,  the  court  may  interpose, 
pointed  to  sell  a  building  at  the  in-  at  the  instance  of  non-preferred  credit- 
stance  of  some  of  the  members  of  an  ors,  to  manage  the  property  of  the 
unincorporated  joint-stock  company,  corporation  through  a  receiver.  Con- 
and  to  divide  the  proceeds  among  the  solidated  Tank  Line  Co.  v,  Kansas  City 
members,  where  the  building  seems  to  Varnish  Co.,  43  f*ed.  Rep.  204. 
answer  the  purpose  for  which  it  was  So  where  an  association  of  several 
erected,  that  of  headquarters  for  the  corporations,  known  as  the  *'  Sugar 
Patrons  of  Husbandry,  and  it  would  be  Trust"  had  been  declared  illegal  (Peo- 
unjust  to  deprive  a  large  majority  of  pie  v,  Schoharie  Co.,  121  N.  Y.  345), 
Its  members  of  their  interest  in  it  to  and  the  holders  of  the  trust  certificates, 
gratify  the  wishes  of  a  small  minority,  which  were  issued  to  the  stockholders 
who  could  accomplish  their  object  of  the  several  corporations  in  lieu  of 
less  expensively  by  selling  their  interest  their  stock,  sued  the  trustees  for  an 
in  the  building.  Hinkley  v,  Blethen,  accounting  for  the  property  in  their 
78  Me.  323.  hands,  and  a  motion  for  a  receiver  was 

1.  Owen  V,  Homan,  4   H.  L.  Cas.  also  made,  it  was  held  that  the  **  trust " 

1032.  was  not  a  corporation,  governed  hy  the 

3.  Comrs.  of  Carrickfergus  v,  laws  relating  to  the  reorganization  of 
Lockhart,  Ir.  Rep.,  3  Eq.  517,  As  corporations,  but  more  like  a  partner- 
against  a  mortgagee  in  posses'sion,  the  ship;  and  that  each  certificate  holder 
general  rule  is,  not  to  appoint  a  receiver  had  a  right  to  demand  a  settlement  of 
in  favor  of  subsequent  lien  holders;  and  the  affairs  of  the  trust  and  the  appoint- 
where  the  lien  claimed  is  by  seizure  on  ment  of  a  receiver,  though  the  trustees 
execution  the  court  will,  instead,  com-  were  endeavorine  to  effect  a  rcorgani- 
pel  by  injunction  the  application  of  the  zation  on  a  legal  basis.  Cameron  v. 
rents  and  profits  of  the  property  to  the  Havemeyer  (Supreme  Ct.),  xa  N.  Y, 
satisfaction  of  the  judgment.  U.  S.  Supp.  126. 
-v.  Masich,  44  Fed.  Rep.  11.  6.  Hellebush  v.  Blake,  no  Ind  350. 
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incidental  to  the  main  purpose  of  the  bill,  yet  it  does  not  follow 
that  where  a  case  is  presented  which  demands  the  relief  that  can 
best  be  given  by  a  receivership,  such  relief  must  be  refused, 
because  the  time  has  not  arrived  when  other  substantial  relief 
can  be  asked.  ^ 

/  Legal  Right  or  Remedy  as  Precluding  Appointment. 

— It  does  not  seem  to  be  the  practice  of  the  courts  to  appoint  a 
receiver,*  when  the  controversy  is  upon  a  mere  question  of  legal 
right,*  or  when  the  party  can  assert  his  right  by  a  direct  action 
at  law,*^  as  for  possession  ;^  and  such  is  the  reluctance  of  the 

1.  Brassej  v.  New  York,  etc.,  R.  Co.,  to  appoint   a   receiver   in  actions  of 

lo  Fed.  Rep.  669;  17  Am.  &  Eng.  R.  ejectment  against  a  tenant  in  posses- 

Cas.    285,    applying    qualification     to  sion  of  real   property    is    where    the 

authorize  appointment  of  receiver  for  plaintiff    shows    a  probable  title  and 

railroad  company  before  its  actual  de-  danger  of  the  rents  being  lost.     Rol- 

fault  on  its  obligations.  ^  lins    v.  Henry,  77  N.  Car.  469.     See 

S.  Cofer  x;.  Echerson,  6  Iowa  505.  Scott  t/.  Scott,    13  Ir.  £q.   213;   Mor- 

8.  See  2  Story  Eq.  Jur.  (12th  ed.),  p.  daunt    v.    Hooper,    Ambl.  311.    And 

44*  §  ^43*  generally  Earl  of  Fingal  v,  Blake,  2 

4.  Daniel's  Ch.  Prac.  (5th  Am.  ed.)  Mall.  79;  Buckland  v.  Soulter,  report- 
1725.  ed  in  note  to  Middleton  v,  Sherburne, 

Bemedy  at  Law. — It  is  a  familiar  rule  4  Y.  &  C.  373;  Bainbrigge  v.  Badder- 

that  a  receiver  will  not  be  appointed  at  ly,  3  M.  &    G.  419;     Clark  v.  Den, 

the  instance  of  a  party  who  has  a  com-  i   R.  &  M.  109. 

plete  and  adequate  remedy  at  law.  Rice        lUglita  of  Claimant  of  Realty  Out  of 

V.  St.  Paul,  etc.,  R.  Co.,  24  Minn.  467.  Poaaeaalon. — As  to  real  estate,  it  seems 

See  also  as  to  remedy  at  law,  Cramer  to  be  the  established  doctrine,  accord- 

V.  Hawkes,  2  Jones  &  La  Tour  680 ;  ing  to  another  statement  of  the  rule 

Sallory    v.    Leaver,    L.  R.,   9  Eq.  25;  on  the  subject,  that  a  court  of  equity 

Drewry  v.  Barnes,  3  Russ.  106;  Parker  will  not  interfere  by  the  appointment 

V,  Moore,  3  Edw.   Ch.  (N.  Y.)    236;  of  a  receiver  to  take  the  property  from 

Spooner  v.  Bay  St.  Louis  Syndicate,  44  the  party  in  possession,  on  the  applica- 

Minn.  403.  tion  of  a  party  out  of  possession,  claim - 

5.  Rule  and  Its  Bxoeiytioiu. — ^The  rule  ing  a  dry  legal  title  only,  but  will  leave 
seems  to  be  universal  in  this  country  him  to  his  remedy  at  law.  Mapes  v, 
and  in  England^  that  whenever  the  Scott,  4  111.  App.  270.  (See  Talbot  v. 
contest  is  simply  a  question  of  dis-  Hope  Scott,  4  K.&  J.  11 1,  emphatically 
puted  title  to  the  property  the  plain-  stating  doctrine.)  And  it  is  only  in 
tiff  asserting  a  legal  title  in  himself  cases  where  some  special  circum- 
against  a  defendant  in  possession  who  stances  arise  of  an  equitable  nature, 
is  receiving  the  rents  and  profits  under  and  in  aid  of  an  equitable  title,  that 
a  claim  of  legal  title,  equity  refuses  to  the  court  will  appoint  a  receiver  over 
lend  its  extraordinary  aid  by  interpos-  real  estate  in  behalf  of  a  claimant  out 
ing  a  receiver  just  as  it  refuses  an  in-  of  possession.  Mapes  v,  Scott,  4  111. 
junction  under  similar  circumstances,  App.  271.  See  Talbot  v,  Hope  Scott, 
but  leaves  the  plaintiff  to  assert  his  ti-  4  K.  &  ].  112;  Carrow  v.  Ferrior,  L. 
tie  in  the  ordinary  forms  of  procedure  R.,  3  Ch.  App.  728;  Schlecht's  Appeal, 
at  law.  Rollins  v,  Henry,  77  N.Car.  469.  60  Pa.  St.  176. 

Nor  does  the  fact  that  such  defend-        Change  by  EngllBh  Judicature  Act. — 

ant  is  insolvent,  at  all  affect  the  rule.  In  England^  however,  a  change  in  the 

Rollins  V.  Henry,  77  N.  Car.  469.  law  on  this  subject  has  been  made  by 

Yet   there    are    exceptions   to  this  the  Judicature  Act ;  and  the  English 

general  rule ;  but  they  are  only  where  decisions  just  cited  have  been  regarded 

the  relief  is  granted  upon  special  cir-  as  no   longer   law,   because  overruled 

cumstances  of  an  equitable  nature,  ap-  by  that  enactment,  in  a  case  in  which 

pealing  strongly  to  the  conscience  of  the  title  pleaded  was  not  a  legal  but 

the  court;  and  the  furthest  the  courts  an  equitable  one.     Berry  v.  Keen,  51 

have  ever  gone  in  taking  jurisdiction  L.  ].  Ch.  913. 
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court  to  interfere  against  the  legal  title  by  the  appointment  of  a 
receiver,*  that  it  will  do  so  only  in  cases  of  fraud  clearly  proved, 
and  imminent  danger  to  the  property  or  its  rents  and  profits,  or 
on  like  strong  grounds.* 

k.  Appointment  When  no  Competent  Person  Entitled. 

— The  power  to  appoint  a  receiver,  necessarily  inherent  in  a  court 
which  possesses  equitable  jurisdiction,  is  exercised  when  an 
estate  or  fund  is  in  existence,  and  there  is  no  competent  person 
entitled  to  hold  it ;  or  when  the  person  so  entitled  is  in  the 
nature  of  a  trustee  and  is  misusing  or  misapplying  the  property.^ 

/.  Appointment  Only  in  Case  of  Danger  to  Fund  or 

Property, — The  peril  of  a  fund  in  litigation,  is  cause  for  the 
interference  of  the  court  to  secure  and  protect  it  by  the  appoint- 
ment of  a  receiver.* 

When  a  disputed  fund  is  in  possession  of  the  court  and  under 
its  control,  and  the  right  of  a  claimant  is  doubtful,  such  fund 
will  be  retained  until  the  determination  of  the  controversy  and 
the  ascertainment  of  the  party  to  whom  it  belongs  ;*  and  the 

iUeetment  Vndar  New   York  Oode. —  Case,  i  Bland  Ch.  (Md.)  213;  17  Am. 

Under  the  iViffw  ?l0r>t  Code  a  receiver  Dec.    279;     Morrison     v,     Buckner, 

cannot  be  appointed  before  judgment,  Hempst.  (U.  S.)   443;    9  Myer's  Fed. 

in  an  action  of  ejectment.     Guernsey  Dec.  p.  347. 

V,  Powers,  9  Hun  (N.  Y.)  79;  follow-  But  a  case  is  made  out  for  the  exer- 

ing  views  in  Thompson  v.  Sherrard,  cise  of  the  discretion  of  the  chancellor 

35  Barb.  (N.  Y.)  593,  and  followed  in  to  appoint  a  receiver  and  g^ant  an  in- 

Burdell  v,  Burdell,   54  How.  Pr.  (N.  junction    upon    the   giving  of   bonds 

Y.)  91;  also  refusing  to  follow  Ireland  against  damages,  where  the  complain- 

V.  Nichols,  37  How.  Pr.  (N.  Y.)  230.  ant,  though  not  a  judgment  creditor. 

Partial  Equitable  Title. — A  receiver  shows  that  his  rights  are  in  peril,  and 
will  be  appointed  in  a  case  where  the  that  he  is  in  danger  of  losing  them; 
plaintiff  shows  equitable  title  to  a  part  that  he  has  sold  goods  to  the  defend- 
of  the  property  in  dispute,  and  a  legal  ant  upon  the  faith  of  the  latter's  rep- 
and  equitable  title  to  the  rest,  while  resentations,  which  were  false  and 
the  defendant,  as  the  matter  then  fraudulent;  that  he  afterwards  re- 
stands,  makes  out  no  title,  legal  or  scinded  the  contract,  and  claimed  the 
equitable,  and  the  preservation  of  the  goods  as  his  own ;  and  that  the  defend- 
property  requires  that  it  should  be  ant  had  given  certain  mortgages  on  the 
taken  under  the  control  of  the  court,  goods  to  persons  residing  in  another 
Cole  V,  O'Neill,  3  Md.  Ch.  185.  State.     Wolfe  v,  Clafiin,  80  Ga.  65. 

1    See  Overton  v.  Memphis,  etc.,  R.  8.  Skinner  v.  Maxwell,  66   N.    Car. 

Co.,   3   McCrary  (U.  S.)  437;  Peay  f.  47;  Adams' Eq.  (Ralston's  8th  Am.  ed.)» 

Schenck,    i    Woolw.    (U.   S.)   185;  15  p.  352. 

Myer's  Fed.  Dec.  821.  See,  as  to  reluctance  in  making  ap- 

2.  Thompson  v.  DifTenderfer,  i  Md.  pointment  in  latter  case  where  trustees 

Ch.  493;  Kipp  t;.  Hanna,  2  Bland  Ch.  are  public  officers,   Vose    v.   Reed,    i 

(Md.)    31 ;    Williamson   v.   Wilson,   i  Woods  (U.   S.)  650. 

Bland    Ch.    (Md.)    422;    Stilwell    f.  As  to  case  where  no  one  appointed 

Williams,  Tac.  283 ;  below,  6  Madd.  49;  to  take  charge  of  estate  of  decedent,  and 

Lloyd  V.  Passingham,  16  Ves.  59,  70;  there  is  danger  of  its  removal  from  the 

note  to  Maguire  v.  Allen,  i  B.  &  B.  76 ;  State,  see  Flaglor   v.  Blunt,  32  N.  J. 

Huguenin  v.  Baseley,  13  Ves.  106;  Lan-  Eq.  522. 

casline  v,  Lancasline,  9  Beav.  127.  4.  Parkhurst  v.  Kinsman,  2   Blatchf. 

Compare  also    Lenox    t/.    Notrebe,  (U.S.)  82. 

Hempst.  (U.  S.)   225;  Speights  v.  Pe-  6.  Levensont*.  Elson,  88  N.Car.  184. 

ters,9GiIl  (Md.)479;  Rollins  v.  Henry,  See  Morris  v.  Willard,  84  N.  Car.  29D; 

77  N.  Car.  467 ;  and  generally,  Chase's  Ponton  v,  McAdoo,  71  N.  Car.  105; 
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rule  is  equally  well  settled,  and  applicable  to  attempts  to  obtain 
receiverships,  that  unless  in  case  of  threatened  irreparable  dam- 
age or  loss  of  the  fund,  it  will  be  suffered  to  remain  in  the  hands 
of  the  party  who  is  legally  entitled  to  its  custody  and  care.^ 

m.  Over  Rents  and  Profits. — When  suit  in  equity  is  brought 
for  a  foreclosure  sale  of  the  mortgaged  property,  or  even  after  the 
sale  it  is  competent  for  the  court  to  appoint  a  receiver  to  take 
possession  of  the  rents  and  profits,  for  the  benefit  of  the  mort- 
gagee, upon  its  being  shown  that  the  land  mortgaged  is  not  an 
adequate  security,  and  that  the  mortgagor,  or  other  party  in 
possession  is  insolvent.* 

So  the  court  may  appoint  a  receiver  of  the  rents  and  profits 
of  real  estate  sold  on  execution  or  under  decree  of  foreclosure, 
during  the  period  allowed  for  redemption  when  necessary  to  se- 
cure ample  justice  to  the  parties.*     And  in  general  where  a  party 

Crajeroff    v.    Morehead,   67   N.   Car.  alleged  as  to  the  person  who  has  the 

424.  title,  a  receiver  will  not  be  appointed  to 

1.  Levenson   v,    Elson,  88    N.   Car.  take  charge  of  such  real  estate  on  the 

184.     See,  as  to  application  of  general  application  of  a  part}'  who   has  been  a 

rule  to  injunctions,     Thompson  v,  Mc-  stockholder  of  the  corporation   during 

Nair,  Phill.  Eq.  (N.  Car.)   124;  and  as  all  the  time.     Hagar  v,  Stevens,    6    N. 

extension  of   rule  to  operate    against  J.  Eq.  446. 

plaintiff  who  takes  property  from  de-  Danger  of  Fraadvlent  or  Other  Die- 
fendant,  see  Horton  v.  White,  84  N.  poelUon  of  Property. — But  theappoint- 
Car.  299.  *  ment  of  a  receiver,  or  the  granting  of 
Under  the  North  Carolina  statute  an  injunction,  or  both«  will  be  author- 
a  receiver  may  be  appointed  to  take  ized  by  a  court  of  equity,  where  there 
charge  of  the  property  in  litigation  is  reasonable  ground  to  fear  that  the 
pending  the  suit,  before  judgment,  on  property  which  is  the  subject  of  the 
the  application  of  either  party,  when  litigation  will,  pending  such  litigation, 
he  establishes  an  apparent  right  to  befraudulently  or  otherwise  disposed  of, 
property  which  is  the  subject  of  the  so  as  to  deprive  the  complaining  party 
action,  and  which  is  in  possession  of  an  of  the  fruit  of  his  recovery.  Ellett  v, 
adverse  party,  and  the  property  or  its  Newman,  92  N.  Car.  523. 
rents  and  profits  are  in  danger  of  beins  2.  See  Hughes  t\*Hatchett  55  Ala. 
lost  or  materially  injured  or  impaired.  634;  Warner  v.  Gouverneur,  i  Barb.  (N. 
Twitty  V.  Logan,  80  N.  Car.  70.  Y.)  38;  Syracuse  City  Bank  v.  Tail- 
But  a  receiver  will  not  be  appointed  man,  31  Barb.  (N.  Y.)  208;  Kerchner 
on  a  bill  filed  by  one  stockholder  of  a  v.  Fairley,  80  N.  Car.  25 ;  Durant  v. 
company,  against  a  director  thereof,  Crowe  11,  97  N.  Car.  373.  As  to  effect 
to  take  charge  of  money  alleged  to  of  appointment,  see  Rider  v,  Bagley, 
have  been  improperly  received  and  re-  84  N.  Y.  465.  As  to  distinction  where 
tained  by.  the  said'  director  where  whole  of  mortgage  debt  not  due,  see 
no  apprehension  of  loss  is  alleged  Bank  of  Ogdensburgh  v,  Arnold,  5 
in  the  bill,  and  the  answer  al-  Paige  (N.  Y.)  40.  Consult  further 
leges  that  the  money  was  bound  to  Foreclosure  of  Mortgages,  vol.  8, 
the  director  by  the  board  of  directors,  p.  234,  ei  seq, 

Hager  v.  Stevens,  6  N.  J.  Eq.  374.  3.  Connelly  v.  Dickson,  76  Ind.  444, 

Danger  to  Property  In   General. — So  et  seg.    See    also    full    discussion  in 

where  real  estate  has  been  in  the  use  Merritt  v,  Gibson  (Ind.  1891),  27  N. 

of  a  local  corporation  for  a  number  of  £.  Rep.  136. 

years,  and  the  situation  of  it  in    refer-  Against     Tenants. —  So     under     the 

ence  to  the  legal  title,  has  been    the  Landlord   and  Tenant  Act  ol. North 

tame  during  all  that  time,  and  the  com-  Carolina  a  receiver  may  be  appointed 

pany  is  in  no  more  danger  in  reference  upon  the  basis  of  an  affidavit  that  ten- 

lo  the  title,  than  it  has  been  during  that  ants  held  over  after  expiration  of  their 

tkne,  and  no  apprehension  of  danger  is  term,  and  insolvent,  and  that  there  is 
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establishes  an  apparent  right  to  land  and  the  person  in  posses- 
sion  is  insolvent,  so  thact  the  rents  and  profits  are  likely  to  be 
lost,  a  receiver  will  be  appointed  to  take  charge  of  the  rents  and 
profits  during  the  pendency  of  the  action.* 

In  a  proper  case,  upon  the  petition  of  creditors,  the  court  may 
appoint  a  receiver  of  the  rents  and  profits  of  real  estate,  notwith- 
standing the  suit  is  pending  on  appeal  upon  a  supersedeas  ;^  and 
pending  a  chancery  suit  to  subject  the  debtor's  real  estate  to  the 
discharge  of  liens  upon  it  the  court  has  a  discretion  to  sequester 
the  rents  and  profits  of  such  real  estate  and  appoint  a  receiver 
for  the  same.*  But  a  receiver  of  rents  and  profits  in  a  foreclos- 
ure action  will  not  be  appointed  except  in  a  case  clearly  invoking 
the  equitable  power  of  the  court  to  grant  that  relief  ;*  and  the 
application  will  be  refused,  although  the  mortgagors  are  non-res- 
ident and  insolvent  where  it  appears  that  the  mortgagee  has  pre- 
cisely the  security  that  he  had  when  he  made  the  contract,  but 
seeks  to  intercept  the  rents  and  profits  and  divert  them  to  his 
own  use  to  the  prejudice  of  prior  mortgagees,  and  there  is  no 
evidence  of  mismanagement  of  the  property.* 

n.  Seldom  Appointed  Over  Decedents'  Estates. — There 
can  but  seldom  be  a  necessity  for  the  exercise  of  any  other  pre- 
ventive or  protective  remedy  in  regard  to  the  estates  of  deceased 
persons  than  such  as  the  probate  court  can  afford ;  and  hence, 
though  a  court  of  equity  has  the  jurisdiction  to  appoint  a  re- 
ceiver of  the  assets  ot  such  persons,  thereby  practicallv  taking 
the  administration  of  those  assets  into  its  hands,'  yet  the 
jurisdiction  is  not  exercised,  unless  there  is  manifest  danger  of 
loss  which  may  be  irreparable  J 

no  security  for  the  rents.    Nesbitt  v.  see  Stockman  v.  WalHs,  30  N.  T.  Eq« 

Turrentine,  83  N.  Car.  C38.  450 ;  Chetwood  v.  Coffin,  30  N.  J.  Eq. 

Klnes. — In  the  case  of  mines  it  is  the  451.     As    to    yarious     circumstances 

settled  doctrine  in  the  same  State  that  prima  facie  justifying  appointment  o£ 

an  injunction  ought  not  to  be  issued  receivers  of  rents  and  profits  of  mort* 

so  as  to  stop  their  workings,  but  that  gaged  property,  see  Finch  v.  Hough- 

the   issues  and  profits  should  be  se-  ton,  19  Wis.  x^S. 

cured   by   the  appointment  of    a   re-  6.  Sales  v,  Lusk,  60  Wis.  493.     Con- 

ceiver.     Parker  v,  Parker,  83  N.  Car.  suit  further  in  general  as  to  receivers 

168.    See  Falls  v,  McAfee,  3  Ired.  (N.  of  mortgaged  premises,  Forbclosurx 

Car.)  339;  Deep  River  Gold  Min.  Co.  of  Mortgages,  vol.  8,  pp.  334-340; 

V,  Fox,  A  Ired.  Eq.  (N.  Car.)  75.  Cortleyen  v,   Hathaway,  11  N.  J.  Eq. 

1.  McNair  v.  Pope,  96  N.  Car.  506.  40;  64  Am.  Dec.  478,  and  note  493-94. 

See  also  Durant  v^  Crowell,  97  N.  Car.  When  ReAised  to  Craditon  of  Deceaaod 

373.  Persona. — If  the  real  and  personal  es- 

S.  Beard  ^^  Arbuckle,  19  W.  Va.  147.  tate  combined,  of  a  deceased  person, 

8.  Grantham  xk  Lucas,  i^  W.Va.  431.  be    sufficient    to    pay    his    debts,    his 

4.  Sales  v.  Lush,  60  Wis.  491.    See  creditors  have  no  reason  to  apply  to 

as  to  such  equitable  power,  full  dis-  have  a    receiver    appointed    to    take 

cussion  in  Schreiber  v.  Career,  48  Wis.  charge  of  the  rents  and  profits  of  the 

311 ;  and  for  review  of  various  cases  real  estate  and  appropriate  the  same 

showing   when  a  receiver   of    mort-  to  the  payment  of  such  debts.     Me- 

ffaged  premises  will  be  appointed,  see  Kaig  t'.  James,  66  Md.  584, 

Morris    v,   Branchaud,   53    Wis.    190.  6.  See  Ex  parte  Walker,  35  Ala.  104- 

Concerning  misappropriation  of  rents,  7.  Randle  v.  Carter,  63  Ala.  103.     A 

38 


Appdntamit.  RECEIVERS.       When  Appointed  or  Reftieed. 

o.  Poverty  of  Defendant  not  Ground    for  Appoint- 

MENT. — Mere  poverty  of  the  defendant  is  not,  of  itself,  sufficient 
ground  for  the  appointment  of  a  receiver,^  but  there  must  be 
other  grounds  to  justify  the  appointment.* 

/.  Defendant's  Insolvency  Generally  Insufficient 
Ground. — Where  the  plaintiff's  claim  to  real  estate  is  not  clearly 
made  out,  a  receiver  will  be  refused  if  the  only  reason  urged  for 
the  appointment  is  the  insolvency  of  the  party  in  possession,* 
Defendants'  insolvency,  however,  may  or  may  not  be  cause  for 
the  appointment  of  a  receiver,  in  the  sound  discretion  of  the 
court,*  and  while  it  is  not  easy  to  prescribe  limits  to  discretion- 
ary action,  yet  as  a  general  rule  it  would  be  safe  to  say  that  a 
receiver  should  be  appointed  when  insolvency  is  alleged,  and  not 
denied  upon  the  hearing  of  the  application,  and  it  is  made  to 
appear  that  there  is  danger  that  the  assets  will  be  misappro* 
priated  or  wasted.* 

It  has  even  been  said  that  the  appointment  of  a  receiver,  will 
unhesitatingly  be  made,  where  the  party  in  the  actual  receipt  of 
the  rents  and  profits  is  shown  to  be  insolvent,  as  in  such  case  the 
rents  and  profits  are  exposed  to  imminent  danger,  or,  indeed,  to 
inevitable  loss  ;•  and  it  appears,  at  any  rate,  that  in  foreclosure 
cases,  and  others  relating  to  the  rents  and  profits  of  real  estate, 
the  insolvency  of  the  defendant  is  sufficient  ground  for  the  ap- 
pointment of  a  receiver,  when  coupled  with  the  inadequacy  of  the 
security  in  general.''  On  the  other  hand,  insolvency  of  the  de- 
fendant may  sometimes  be  regarded  as  a  prerequisite  to  the  ap- 
pointment of  a  receiver  ;*  and  the  technical  insolvency  of  the 
defendant  may  be  the  special  ground  or  .occasion  for  the  appoint- 
ment of  a  receiver.® 

receiver  will  not  be  appointed  In  a  pro-  8.  See  Bryan  v,  Moring,  94  N.  Car. 

ceeding  to  establish  a  will.    Brjran  v,  699.    Thus  it  has  been  considered  that 

Moring,  94  N.  Car.  699.  a  receiver  ought  not  to  be  appointed  in 

As  to  need  of  charging  specific  mis-  a  proceeding  for  the  partition  of  prop- 
conduct  in  cross-bill  against  executor,'  erty  theretofore  left  in  the  hands  of  one 
see  Blair  v.  Green,  45  N.  J.  Eq.  676.  of  the  parties  to  manage  in  the  common 

1.  Cofer  v.  Echerson,  6  Iowa  504.  interest,  if  there  is  no  allegation  of  in - 

See  3  DaniePs  Ch.  Prac.  (5th  Am.  ed.),  solvency  against  him.  Pierce  v.  Pierce, 

1722.  55  Mich.  629   (per   Cooley,  C.  J.).    So 

S.  2  Story  Eq.Jur.  (12th  ed.).   p.  42,  the  fact  that  it  is  not  shown   or  sug- 

§  836.  gested  that  the  adverse  partv  is  not  able 

5.  Cofer  V.  Echerson,  6  Iowa  504.  to  answer  any   demands  that  may  be 
4.  Farmers*  L.  &  T.  Co.  v,  Chicago,  established  against  him,  is  given  as  a 

etc.,  R.  Co.,  27  Fed.  Rep.  158.  reason  for  not  granting  an  application 

6.  TurnbuU  v.  Prentiss  Lumber  Co.,  for  a  receiver  based  on  the  fraudulent 
55  Mich.  307.  character  of  a  conveyance.    Rheinstein 

6.  Chase's  Case,  i  Bland  Ch.  (Md.)     v,  Bixby,  92  N.  Car.  309. 

213;  17  Am.  Dec.  280.  9.  Bankruptcy  in  England. — As  to  ap- 

7,  Sec  Hughes  v.  Hatchett,  55  AU.  pointment  of  receiver  after  return  of 
634,  as  to  mortgages.'  Connelly  v,  execution  unsatisfied,  in  Engjandy  see 
Dickson,  76  Ind.  444,  as  to  purchaser  Smith  v.Cowell,  L.  R.,6  Q^  B.  Div.  76^ 
under  foreclosure  of  his  own  mortgage,  and  as  to  conflict  of  such  appointment 
Nesbitt  V,  Turrentine,  83  N.  Car.  538,  with  that  of  receiver  in  bankruptcy » 
against  tenants.  see  Salt  v.  Cooper,  L.  R.,  16  Ch.  Div. 
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q.  Refusal  to  Appoint  Where  Equity  of  Bill  Is 
Denied. — The  motion  for  a  receiver,  if  made  on  bill  and  an- 
swer, will  be  refused  when  the  answer  is  a  denial  of  the  equity  of 
the  bill ;  and  in  such  a  case,  if  the  plaintiff  wishes  to  succeed,  he 
must  introduce  evidence  to  disprove  the  answer.^ 

So  the  discretion  of  the  lower  court  in  refusing  to  appoint  a  re- 
ceiver, and  in  dissolving  an  injunction  will  not  be  interfered  with 
where  all  the  equity  of  the  bill  is  successfully  avoided  by  the  answer, 
and  the  affidavits  filed  on  the  one  side  but  feebly  support  the 
bill,  while  those  on  the  other  strongly  corroborate  the  answer.* 
Nor  is  the  rule  that  the  answer,  when  responsive  to  the  aver- 
ments of  the  bill  for  a  receiver,  or  for  any  other  purpose,  shall  be 
taken  as  true,  unless  discredited  by  two  witnesses,  or  by  one  wit- 
ness with  pregnant  circumstances,  subject  to  modification  because 
proof  in  support  of  the  answer  is  within  the  reach  of  the  defend- 
ants while  it  is  inaccessible  to  the  complainants.' 

54S.    Consult  further  as  to  English  re-  positive  denials  in  the  answer,  and  the 

ceiver  in  bankruptcy  or  liquidation,  Ex  supporting   affidavit  is  insufficient  to 

parte  Browne,  L.  R.,    x6  Ch.  Div.  499;  make  a  case  reasonably  well  sustained 

.Bat /<ir/^  Ry lands,  L.  R.,  6  Ch.  Div.  61;  by  proofs.     Empire  Pav.,  etc.,  Co.  v. 

-Bx/rtr/<f  Cooper,  L.  R.,  6  Ch.  Div.  256.  Robinson,  58  Hun   (N.  Y.)   603.     As 

1.  Simmons  v,  Henderson,    Freem.  to  receiver  for  mortgagor's  homestead, 
Ch.  (Miss.)  500.  where  denials  leave  matter   in   doubt, 

2.  Rhodes  v.  Lee,  32  Ga.  471.  see  Callanan  v,  Shaw,  19  Iowa  184- 
The  denial  of  the   entire  equity   of        3.  Thompson  v.  Diffenderfer,   i    Md. 

the   complaint    by    the  defendant    is  Ch.  495. 

treated  as  one  of  the  reasons  for  refus-  Same  Rule  on  Dlacliarge  of  BaoolTor, 
ing  to  appoint  a  receiver  of  partner-  Etc. — The  rule  as  to  the  eflfect  of  denial 
ship  property,  in  Buchanan  i\  Com-  of  the  equity  of  the  bill  by  the  answer, 
stock,  57  Barb.  (N.  Y.)  580.  See  also  as  precluding  the  appointment  of  a  re- 
references  to  denial  of  bill  by  answer  ceiver,  applies  also  on  a  motion  to  die* 
in  Fairbairn  v.  Fisher,  4  Jones  Eq.  (N.  solve  an  injunction  and  discharge  a  re- 
Car.)  394;  Helm  V,  Walsh,  a  Edw.  ceiver.  Drury  v,  Roberts,  2  Md.  Ch. 
Ch.  (N.  Y.)  130.  Judicial  action  on  a  159;  and  see  Voshell  v.  Hynson,  26 
motion  to  revoke  an  order  appointing  Md.  93. 

a  receiver,  on  the  ground  that  the  And  the  same  general  rule  applies; 
answer  of  the  defendants,  with  the  subject  to  exceptional  exercise  of  dis- 
supplemental  affidavits  *'swears  oflT"  the  cretion,  to  the  dissolution  of  injunctions 
equity  of  the  bill,  rests  in  the  discre-  alone,  Roberts  v-  Anderson,  2  Johns, 
tion  of  the  court  under  all  the  circum-  Ch.  (N.  Y.)  205;  Hoifman  v.  Living- 
stances  of  the  case,  and  the  exercise  of  ston,  i  Johns.  Cli.  (N.  Y.)  212;  Hatch 
such  discretion  by  granting  or  refusing  v.  Daniels,  5  N.  J.  Eq.  15;  Washer  v. 
the  motion  will  not  be  controlled  ex-  Brown,  5  N.*  J.  Eq.  88 ;  Hollister  v. 
cept  for  clear  error.  Cohen  v.  Meyers,  Barkley,  9  N.  H.  238;  Parkinson  v, 
42  Ga.  49.  Concerning  the  exclusion  Trousdale.  4  III.  370;  Clapham  v. 
of    affidavits,    except    on     particular  White,  8  Ves.  36. 

points,  where  an  injunction  and  a  re-  Concerning  the  exclusion    of   affida- 

ceiver  were  asked  and  title  was  denied  vits  to  contradict  the  answer,    on   mo- 

by  the  answer,  see  Norway   v.    Rowe,  tjon  to  dissolve  an  injunction,  see  fur- 

19  Ves.  153.     But  compare  Peacock  v,  ther  note  to  Berkeley  v.  Brymer,9  Ves. 

Peacock,  x6  Ves.  51.  356,  and  to  Isaac  v.  Hum  page,    i    Ves. 

In  an  action  by  a  judgment  creditor  411;  Eastburn  v.  Kirk,  i  Johns.  Ch.  (N. 

to  set  aside  conveyances  alleged  to  be  Y.)  445.            * 

fraudulent,  a  motion  for  a  receiver  and  Compare  SirBXhrnore    v.    Bowes,    2 

an  injunction  will  be  denied,  where  the  Bro.  C.  C.  89;  Gibbs  v.  Cole,  3  P.  Wms. 

allegations    made    are    overcome    by  355. 
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4.  Special  Objects  for  Which  Appointment  Made — a.  No  Compe- 
tent Person. — The  first  general  class  of  cases  in  which  a 
receiver  may  be  appointed,  according  to  the  arrangement  adopted 
by  an  eminent  writer  on  equity,  covers  those  instances  where 
there  is  no  person  entitled  to  the  property  who  is  at  the  same 
time  competent  to  hold  and  manage  it  during  the  judicial  pro- 
ceeding.* 

(i)  Infants'  Estates. — Under  this  first  class  are  included  (i)  In- 
fants* Estates;*  and  here  a  court  of  equity  exercises  control  over 
the  property  of  its  infant  ward,  where  there  is  no  trustee  by  a 
receiver,'  even  though  there  is  a  guardian,  upon  the  ground, 
mainly,  that  the  guardian  at  common  law,  or  under  early  statutes, 
had  not  full  power  of  control  and  management;*  but  the  neces- 
sity for  a  receiver  in  such  cases  may  have  been  obviated  in  many 
States  by  statutes  enlarging  the  powers  of  guardians.* 

1.  3  Pom.  £q.  Jur.,   p.  359,  §  133-t  ond   husband   in   necessitous   circum- 

where  it  is  remarked  that   in   instances  stances,  and  there  are  infant  children  of 

of  this  class  a  receiver  is  appointed  per-  the  first  marriage,  the  court  will  ap- 

haps  more  readily  than  in   any   other,  point  a  receiver,  if  it  appears  from  the 

and  without  proof  of  imminent  danger,  evidence  that  such  husband  is   mani- 

See  also,  in  support  of  the  jurisdiction  festlj    incapable     of    managing    the 

to  appoint  a  receiver  in   this    class   of  estate  in  a  judicious  manner,  and  the 

cases,  Skinner  v.  Maxwell,  66  N.    Car.  estate  is  diminished  and  jeopardized 

48 ;  in  other  points,    68    N.   Car.  400;  by  his  want  of  experience  and  aptitude 

Adams   £q.   (Ralston's    8th   Am.  ed.)  for  the  trust.     Stairly  v,   Rabe,    Mc- 

352,                                          •  Mull.  Eq.  (S.  Car.)  23;  nor,  as  it  seems, 

S.  See  Ex  parte  Whitfield,  2  Atk.  must  a  suit   be  pending.     See  infra, 

315;  Dillon  7'.  Cashell,  4  Brown's  Pari.  thHiMXe,  Prerequisites  to  Appointment. 

Cas.  313.  On  a  bill  for  the  sale  of  real  estate 

5.  See  Skinner  r.  Maxwell,  66  N.  for  the  payment  of  debts  where  the  heir- 
Car.  48;  Adams'  Eq.  (Ralston's  8th  at-law  was  an  infant,  and  the  parol 
Am.  ed.)  352.  might    or  did  demur,  the   court  ap- 

4.  See    6ardner    v.    Blan,    i    Hare  pointed  a   receiver  as  in  other  cases, 

382.     As  to  general  control  of  chancery  Sweet  v.  Partridge,  2  Dick.  696;  i  Cox 

in  such  cases,  see  Duke  of  Beaufort  z>.  C.  C.  433.    A  receiver  of  an  infant's 

Berty,  i  P  Wms.  705;  and  reference  to  estate  has   been  ordered  upon   filing 

appointment  of  receiver  at  p.  705.  the    bill    and   before    a    subpcena    to 

6.  Pom.  Eq.  Jur.,  p.  359;  §  1532,  and  appear  had  been  served,  where  it  could 
note.  not  be  ser^xd  at  all  because  the  defend- 

Wben  Beoelver  for  Infant's  Property  ant  was  out  of  the  kingdom.  Pitcher 
Appointed. — There  is  a  clear  case  for  v.  Hellier,  2  Dick.  81.  See  also,  as  to 
the  appointment  of  a  receiver  of  an  in-  appointment  of  receiver  over  lands  of 
fant's  property  at  his  instance  when  a  minor  defendant  before  his  appear- 
there  is  a  mixture  of  property  and  the  ance  or  answer,  Whitelaw  v,  Sandys, 
defendant  is  in  possession,  and  claims  12  Ir.  Eq.  Rep.  394. 
the  right  to  dispose  of  the  whole  An  infant  heir  in  Scotland  of  cepy- 
stock  of  goods  for  his  own  benefit,  and  hold  premises  in  England  was  required 
the  different  interests  of  the  parties  to  answer  by  a  certain  time,  or  show 
cannot  be  ascertained  until  proper  in-  cause  why  a  receiver  should  not  be 
voices  are  made,  and  a  division  effected  appointed,  in  Leg  xk  Turnbull,  a  P. 
under  the     direction    of    the     court,  Wms.  409. 

Skinner  v.  Maxwell,  66  N.  Car.  48 ;  on  Where  one  of  two  trustees  of  real  cs- 

other    points,   68    N.   Car.    400;    and  tate  declines  to  act,  the  court  will  ap- 

though  the  rule  certainly  is  that  the  point  a   receiver  on  behalf  of  infant 

administration  will  hot  be  taken  from  cestuis  que  trustent,  but  with  liberty  to 

an   executor  without   stroi\g    reasons,  either  of  the  trustees  to  offer  himself, 

yet  when  an  executrix  marries  a  sec-  Tati  v.  Jenkins,  i  Y.  &  C.  Ch.492. 
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(2)  Lunatics'  Estates. — Under  this  first  class  are  also  included 
(2)  Lunatics*  Estates;  for,  though  the  control  of  the  court  over 
the  property  of  a  lunatic  is  ordinarily  exercised  by  means  of  a 
committee,*  yet  instead  of  a  committee,*  and  especially  where 
no  person  will  act  as  a  committee,*  the  court  may  appoint  a 
receiver;*  and  so  a  receiver  may  be  appointed  to  act  in  connect 
tion  with  the  committee,*  or  after  the  office  of  the  committee  is 
determined  by  the  death  of  the  lunatic;*  or  the  committee  may 
be  appointed  receiver^ 

(3)  Estates  of  Decedents. — Under  the  same  first  class  are  in- 
cluded (3). Estates  of  Decedents;  and  the  doctrine  concerning 
them  is  that  during  the  litigation  concerning  the  admission  of  a 
will  to  probate,  and  during  the  interval  before  an  executor  or  ad- 
ministrator  is  appointed,  a  court  of  equity  has  power  to  appoint 
a  receiver  of  the  personal  property  and  of  the  rents  and  profits 
of  the  real  estate,  where  there  is  any  danger  of  their  loss,  misuse,. 
or  misapplication;*  but  the  necessity  of  such  a  receiver  has  been 

As  to  when  receiver  of  infant's  there  presented  petitions  in  lunacy  for 
estate  will  not  be  directed  to  keep  the  appointment  of  a  receiver,  the  court 
down  the  interest  of  mortgages,  see  refused  the  application  in  lunacy,  and 
Anonymous,  6  Madd.  9.  For  refusal  also  declined  to  exercise  its  original 
to  discharge  receiver  of  two  infant  jurisdiction  in  chancery  for  that  pur- 
tenants  in  common,  because  one  of  pose,  upon  an  interlocutory  application 
them  came  of  age,  see  Smith  v.  Lyster  in  the  suits.   In  re  Ferrior,  L.  R.  3  Ch. 

4  Beav.  3a8.  178.    See  also  C arrow  v.  Ferrior,   L, 
1.  See  Blsph.  Eq.  (4th  ed.)»  P.  598,  R.  3  Ch.  App.  728  et  seq, 

k  555;  Adams  Eq.  (Ralston's  8th   Am.  6.  Ex  /ar/«  Billinghurst,  Ambl.  104. 

ed.),  p.  391 ;  In  re  Colvin,  3  Md.  Ch.  382.  Nor  does  it  seem  to  be  necessary 

S.  The  cdurt  of  chancery   will  inter*  that  there  should   be  a  suit  pending, 

pose  for  the  care  of  a  supposed  lunatic^s  See  supra  this  title.  Prerequisites  tp 

estate  by  provisional  order  before  the  Appointment. 

Iunac3'   is    finally    determined.    In  re  6.  In  re  Colvin,  3  Md.  Ch  388. 

Hele,  3  Atk.  635  (and  see  as  to  order-  7.  In  re  Langham,  i  ]ur.  381 

ing  rents  to  be  remitted.    Lady  Murr's  Who  Kay  1>e  Appointed  In  GenaoraL — 

Case,  Ambl.  82) ;  and  so  a  receiver  will  See  ex  parte  Pincke,  3  Merrv.  452 ;  In 

be  appointed  before  the  inquisition  of  re  Lord  Banger,  2  Moll.  518. 

lunacy  is  returned.    Ex  parte  Kenton,  Appointment  of  Porion  to  Beoorer,  Bo- 

5  Binn.  (Pa.)  613.  ceive  and  Apply  Property. — Under  ^li^ 
8.  See  Ex   parte  Warren,   10  Ves.  lish    Lunacy     Regulation     Act,    see 

622;  Ex  parte  RadclifTe,   i  J.  &  W.  Harvey  v.  Trenchard,  34  Beav.  243; 

640.  In  re  Faircloth,  L.  R.  13  Ch.  Div.  308. 

4.  3  Pom.  Eq.  Jur.,  p.  359,  $  1322.  Provisional    protection    of    property,, 

Wben  Beoeiyera  of  Lunatics^  Estate  etc.,  in  Ireland,  In  re  Lawler,  3   Ir. 

Appointed   or  Beftiaed. — So  a  receiver  Rep.  Eq.  102. 

will  be  appointed  pendente  lite  in  an  Powers  and  BightB  of  Beoeivers. — See 

action  to  set  aside   deeds  given  hy  a  In  re  Starkie,  i  Russ.  476.;  In  re  Chin- 

person  of  unsound  mind  and  incapa-  nerys,  6  Ir.  Eq.  Rep.,  470 ;  Hoops  v^ 

ble  of  managing  her  affairs  against  a  Lord  Kingston,  1 1  Ir.  Eq.  Rep.  470. 

defendant  who   was  wholly   insolvent  8.  See  Flagler  v.  Blunt,  32  N.  J.  Eq. 

and    had    been    in    possession    of  the  532 ;   In  re  Colvin,  3  Md.  Ch.  294 ;. 

property   and   collected  the   rents  and  Watkins  v^  Brent,  7  Sim.  518;  aMrmed 

profits  thereof.     Mitchell  t;.  Barnes,  22  i  M.  &  C.  102;  Wood  v,  Hitchings,  3 

Hun  (N.  Y.)  199.  Beav.  296;   King  v.  King,  6  Ves.  173; 

But  where  two   rival   claimants  had  Ball    v,  Oliver,   2  Ves.  &   B.  96,  97; 

filed    bills    praying   for  a   receiver  of  Parkin  t^.  Seddons,  L.  R.  16  Eq.  36;6 

the  real  estate  of  a  deceased  lunatic,  and  Moak's  Eng.  Rep.  625,  627. 
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greatly  lessened  by  modem  statutes  authorizing  the  probate 
court  to  appoint  an  administrator  ad  litem,  and  enlarging  his 
powers;*  and  the  recent  English  decisions  hold  that  this  well  set* 
tied  Jurisdiction  will  not  be  exercised  if  the  probate  court  has  al* 
ready  appointed  an  administrator  ad  liiem^  though  otherwise  a 
receiver  will  be  appointed.* 

b.  Parties  Equally  Entitled. — The  second  class  of  cases 
in  which  receivers  are  appointed  embraces  instances  in  which  the 
appointment  is  based  upon  the  fact  that  all  of  the  parties  are 
equally  entitled  to  the  possession  of  the  property  which  is  the 
subject-matter  of  the  controversy,  but  that  it  is  not  just  and 
proper  from  the  nature  of  the  dispute  and  the  mutual  relations 
of  the  parties,  that  either  or  any  one  of  them  should  be  allowed 
to  retain  possession  and  control  during  the  litigation.' 

(i)  Suits  Between  Partners, — The  most  important  instances  of 
this  second  class  arey(i)  suits  between  partners;  and  here  it  is  the 
rule  that  in  suits  for  a  dissolution  or  winding  up  of  a  partnership^ 
and  even^  in  some  very  special  cases  without  a  dissolution,  the 
court  may  appoint  a  receiver  of  the  firm  assets,  when  there 
is  any  misconduct  on  the  part  of  the  defendants,*  and  even,  per* 
haps,  where  the  partners  themselves  are  wholly  unable  to  agree 
as  to  the  management  of  the  property  and  the  settlement  of  the 
partnership  affairs;®  but  the  jurisdiction  is  always  exercised''' 
with  great  carefulness  and  caution  ;^  and  it  is  only  in  extreme 
cases  of  misconduct  and  danger  therefrom  that  an  ad  interim 
receiver  will  be  appointed  without  the  occurrence  or  asking  of  a  dis* 

Concerning  the  reluctance  of  equity  hearing  a  bill  for  a  receiver  pendente 

to  take  the  assets  from  an  executor  or  litey  where  the  right  to  probate  was  in 

administrator  and  place  them  in  the  contest,  see  Anderson   v.  Guichard,  ^ 

hands  of   a  receiver,    see   Randle    v»  Sim.  275. 

Carter,  63  Ala.  95, 103;  and  concerning  As  to  need  of  special  case  for  ap-^ 

tiie  effect  upon  the  office  of  receiver  of  pointment  pending  litigation  for  recall 

a  grant  of  administration  pendente  lite,  of  probate  or  grant  of  administration^ 

see  In  re  Colvin,  3  Md.  Ch.  394.  see  Kendall  v.  Rendall,  i  Hare   154,. 

1.  See    as    to    such    administrator,  and  compare  Rutherford  v.  Douglas,  i 

Croswell's  Ex's  and  Adm'rs,  p.  133,  ^  S.  &  S.    I3,  notes ;  Newton  v,  Rick- 

235:  and  as  to  British  enactment  auth-  etts,  10  Beav.  530. 

orizing  such  appointment,   Parkin  v,  8.  3   Pom.  £q.  Jur.,  p.  360,  ^  1333^ 

Seddons,   L.  R.  16  £q.  36;  6  Moak's  where  it  is  remarked  that  while  the- 

Eng.  Rep.  637 ;   Hitchen  v,  Birks,  L.  foundation  of  the  remedy  is,  of  course 

R.  10  Eq.  471;  Veret  v,  Duprez,  L#  R.  the  danger,  yet  it  is  not  always  essen- 

6  Eq.  331.  tial  that  there  should  be  any  element 

8.  3  Pom.  Eq.  Jur.,  p.  359,  ^  1323.  of  actual  fraud  or  breach  of  trust. 

See    for    such    decisions,  Atkinson  4.  See  Clegg  v.  Fishwick,  i  M.  &G.. 

V.   Henshaw,  2  Ves.  &  B.  93 ;  Ball  v,  296. 

Oliver,  3  Ves.  &  B.  97;  Veret' v.  Du-  6.  See  Sheppard  v.   Oxenford,  1  K* 

prez,  L.  R.  6  Eq.  331.  &  }  499;  Evans  v,  Coventry,  5  De  G.. 

Cases  apparently  holding  different  M.  &  G.  916;  Blakeney  v.  Dufaur,  15 

views  from  those  stated  in  this  clause  Beav.  41. 

or  other  clauses  of  the  text,  are  Rich-  6.  See  Hale  v.  Hale,  4  Beav.  377. 

ards  V.  Chane,   I3  Ves.  464;  Jones  v.  7.  3  Pom.  Eq.  Jur.,  p.  360,  ^  1333. 

Goodrich,   10    Sim.    338;     Knight  v.  8.  See  Waters  t;.  Taylor,  15  Ves.  36;. 

Duplessis,  I  Ves.  Sr.  335.  Goodman    v,  Whitcomb,   i    J.  &  W- 

As  to  want  of  need  01  bringing  to  a  593. 
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solution '}  while  a  disagreement  among  the  partners  themselves 
is  essential.*  And  although  the  authorities  affirm  as  a  general 
rule,  that  a  receiver  will  be  appointed,  of  course  where  a  bill  is 
filed  seeking  a  dissolution  of  a  co-partnership,  and  it  satisfactor- 
ily appears  that  the  complainant  will  be  entitled  to  a  decree,' 
yet  the  doctrine  is  here  deemed  applicable  that  the  appointment 
of  a  receiver,  in  all  cases,  rests  in  the  discretion  of  the  court.* 

1.  See  Hall  v.  Hall,  3  M.  &  G.  86 ;  affairs  of  a  partnership  when  it  is  ad- 

Butchart  v.  Dresser,  4  De  G.  M.  &  G  mitted  that  the  firm  has  been  dissolved, 

544,  as  to  receiver,   after  dissolution,  the  appointment  of  a  receiver  follows 

Goodman  v,  Whitcomb,  i  J.  &  W.  592 ;  as  a  matter  of  course.    This  view  of 

Const  V,  Harris,  T.  &  R.  517.  the  rule    said  to    be  adopted    is    sup- 

S.  3  Pom.    Eq.  Jur.,    p.  360,   §  1333.  ported  by  Law  t*.  Ford,  2  Paige  (N.  Y.) 

Acts  of  a  nature  to   destroy   mutual  310;  Marten  v.  Van  Schaick,  4  Paige 

confidence  have  been  held   sufficient  (N.  Y.)  480. 

for  a  dissolution,  receiver,  and  injunc-         In   New   Jersey  this  principle   has 

tion.     Smyth  v.  Jeyes,  4  Beav.  503.  been  subjected  to  the  important  qualifi- 

But  mere  non-cooperation  has  been  cation,  that  even  after  a  dissolution  a 

held  insufficient  ground  for  a  receiver,  receiver  will  be  appointed  only  when  it 

Roberts  r.  Eberhardt,  Kay  163.  appears  necessary  to  protect  the  inter- 

8.  See  Seighortner  v.  Weissenborn,  ests  of  the  parties.     Renton  v,  Chap- 

20  N.  J.  Eq.  172  ;  Garretson  v.  Weaver,  lain,  9  N.  J.  Eq.  68;  Birdsall  v,  Colie, 

3  Edw.  Ch.  (N.  Y.)  385,  as  to  this  being  id  N.  J.  Eq.  64;  Cox  v.  Peters,  13  N.J. 

a  prerequisite.  Eq.  41. 

4.  Bard  v,  Bingham,  54  Ala.  466.     A        But  even  in  that  State  the  circum- 

receiver  was,  however,  held   properly  stance  of  the  insolvency  of  one  of  the 

appointed  where   it  appeared  that  a  partners  coupled  with  the  fact  of  the  dis- 

dissolution  was  contemplated  and  im-  solution  of  the  firm,  would  induce  the 

minent,   and  that  there  was  a  serious  court  to  assume  the  administration  of 

and   irreconcilaUle    disagreement   be-  the  partnership  affairs,  and  appoint  a 

tween  the  parties.    Whitman  v.  Rob-  receiver  of  the  firm  property,  and  grant 

inson,  21  Md.  43.  an  injunction  as  an  almost  indispens-* 

See  also  as  to  exclusion,   etc.,   after  able  auxiliary  to  a  receiver.     Randall 

dissolution,  made  or  intended,  Speights  v,  Morrell,  17  N.J.  Eq.  346. 
V.  Peters,  9  Gill  (Md.)  479;  and  as  to        All  that  the  Neiu  Tork  cases  cited 

receivership  asked    on  motion  to  set  as  establishing  the  rule  above  stated, 

aside  dissolution,  O'Bryan  v.  Gibbons,  however,  really  seem  to  decide  is  that 

a  Md.  Ch.  10.  where  either  party  has  a  right  to  dis- 

The  need  of  mismanagement  and  solve  the  partnership,  and  the  ag^ee- 
improper  conduct  by  a  surviving  part-  ment  between  the  parties  makes  no 
ner,  to  justify  a  receiver  against  him,  provision  for  closing  up  the  concern,  it 
is  dwelt  on  in  Walker  v.  House,  4  Md.  is  of  course  to  appoint  a  manager  or 
Ch.  39, 43 ;  and  the  right  to  a  receiver  receiver,  on  a  bill  filed  for  that  purpose, 
when  the  firm  is  admitted  to  be  insol-  if  the  partners  cannot  arrange  the  mat- 
vent,  and  each  partner  charges  the  ter  between  themselves.  Law  v.  Ford, 
other  with  a  design  to  waste  the  prop-  2  Paige  (N.  Y.)  310,  and,  that  where 
erty,  is  sustained  in  Williamson  v.  such  partner  has  an  equal  right  to  the 
Wilson,  I  Bland  Ch.  (Md.)  426.  possession  and  control  of  the  partner- 

A  partner  who  has  loaned  to  the  ship  efifects  and  business,  it  is  a  matter  of 
firm  more  than  his  agreed  capital,  is  course  to  appoint  a  receiver,  upon  a 
•entitled  to  come  into  equity  for  relief  bill  filed  to  close  the  partnership  con- 
by  the  repayment  of  his  loan,  and,  if  cerns  on  the  application  of  either 
the  firm  is  insolvent  or  in  failing  cir-  party.  Marten  v.  Van  Schaick,  4 
cumstances,  the  appointment  of  a  re-  Paige  (N.  Y.)  480. 
ceiver  and  an  injunction.  Seighortner  But  a  transfer,  after  notice  of  dis- 
V,  Weissenborn,  20  N.  J.  Eq.  183.  solution,  by  two  members  of  a  firm,  of 

After  DlBBOlutlon  of  Firm.  —  In   the  all  the  firm  property,  to  a  corporation 

courts  of  New  Tork  and  elsewhere  the  organized  by  them  for  the  purpose    of 

rule  which  has  been  stated  to  be  estab-  continuing  the  business    under  a  new 

lished  is,  that  on  a  bill  for  closing  the  arrangement,  cannot  affect  the  rights 
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(2)  Partition  Suits. — Among  the  chief  instances  of  the  second 
class  are  also  suits  for  partition  between  co-owners ;  and  here  it  is  to 
be  noted  that  in  suits  between  co-owners  of  mines  and  collieries^ 
the  English  courts  grant  a  receiver  upon  the  same  grounds  and 
under  the  same  circumstances  as  in  those  between  partners,^  as 
the  working  of  such  mining  property  is  regarded  as  necessarily 
a  business  analogous  to  a  partnership  ;*  but  in  all  ordinary  cases 

of  a  remaining  partner  who  does  not  the  granting  of  an  auxiliary  injunction, 

consent  thereto;  and  he  is  thereafter  en-  Wolbert  v.  Harris,  7  N.  J.  Eq.  621. 

titled  to  the  exclusive  control  of  all  the  But  there  can  be  no  ground  for  a  re- 

firm  property  for  the  purpose  of  wind-  ceiver  where  the  partner  applying  to 

ing  up  the  partnership  business.     Mac-  the  court  has  the  property  in   his  own 

Donald  v.  Trojan  Button  Fastener  Co.,  possession  and  the  other  does  not  ob- 

56  Hun  (N.  Y.)  648;  ff^riwiii^S  N.  Y.  ject    to    such    possession.       Smith    v. 

Supp.  91,  nor  will   a    receiver    of   the  Lowe,  i  Edw.  Ch    (N.  Y.)  34. 

firm^s  property  be  appointed  in  such  a  Against  Burvlvlxig    Partner. — If    the 

case,  unless  the  remaining  partner  neg'  surviving  partner  neglects  or  refuses 

lects  to  perform,    or    improperly    per-  to  proceed  within  a  reasonable  time  to 

forms  his  duty  of  closing  up  the  busi-  close  up  the  business  of  the  firm  and 

ness  as  expeditiously  as  may  be,   with  settle  its  concerns,  a  court  of  chancery 

due  regard  to  the  interests  of  all  con-  will  take  the  property  out  of  his  cus- 

cemed.     McDonald   v,  Trojan  Button  tody,  and   commit  it  to  the  care  of  a 

Fastener  Co.,  56  Hun  (N.  Y.)  648.  receiver,  and  direct  the  latter  to  make 

Disagreement  Among  Partners. — Dur-  sale  of  such  property.    Holden  v.  Mc- 

ing  the  continuance  of  a  partnership,  a  Makin,   i   Pars.    Sel.   Cas.    (Pa.)   278. 

receiver  will  not  be  appointed   merely  And  a  receiver  may  be  appointed  if 

because  of  a  disagreement,  nor  even  be-  the  surviving   partner   negligently  or 

cause  of  a  quarrel  between  the  partners,  faithlessly  fails  to  take  an  account  of 

unless  one   of  them   behaves   unright-  stock,  and  to  keep  a  record  of  sales  of 

eously    against    another,    as   by  seek-  the   partnership  effects,  and   there  is 

ing  to  exclude  him  frooi   that  partici-  danger  that  the  estate  of  the  deceased 

pation  in  the  concern  to    which    he    is  copartner  will  suffer  by  reason  of  the 

entitled.     Sloan  v,  Moore,  17   Pa.   St.  surviving  partner's  inability  to  make 

222.     But  compare  as   to   New    Tork  good   his   default,  or,  rather,  that  he 

doctrine.  Law  v.  Ford,    2    Paige    (N.  cannot  be  compelled  to  make  it  good» 

Y.)  310;    Marten   v.   Van  Schaick,  4  Word  i'.  Word,  90  Ala.  8x. 

Paige  (N.  Y.)  480.  Property  Must  be  Shown  to  Belong  to 

But  when  a  dissolution  is  intended.  Partnership. — A  receiver  will  not  be 
or  has  already  taken  place,  a  court  of  appointed  over  specific  property  al- 
equity  will  always  appoint  a  receiver,  leged  to  belong  to  a  partnership,  with* 
provided  there  be  some  breach  of  the  out  proof  satisfactory  to  the  court  that 
duty  of  a  partner,  or  of  the  contract  of  such  specific  property  is  in  fact  prop- 
partnership;  as  when  t^e  parties  can-  erty  of  the  partnership.  Gregory  v. 
not  agree  as  to  the  disposition  of  the  Gregory,  i  Sweeny  (N.  Y.)  624. 
joint  effects,  and  especially  if  one  has  Business  Partly  Illegal. — If  part  of  a 
attempted  to  sell  the  entire  property  of  partnership  business  be  legal  and  part 
the  firm.  Sloan  v,  Moore,  37  Pa.  St.  illegal,  the  court  may  direct  an  ac- 
222.  counting  of  that  which  is  legal;  and 

And  still   more  especially  when  the  in  such  a  case,  a  receiver  may  be  ap- 

object   of  the   firm  was  a  business  to  pointed   in    an    action   to    settle    the 

which  the  continued  ownership  of  such  affairs  of  the  partnership.     Anderson 

property    is    indisp>ensable.     Sloan    v.  v  Powell,  44  Iowa  22. 

Moore, "37  Pa.  St.  222.  1.  See  Adams'  Eq.  (8th  Am.  ed.)  247; 

Ezclosion  of  Copartner  from  Partlcl-  Jefferys    v.    Smith,    1    J.   &    W.   302. 

pation  In  Business. — The  exclusion  of  Compare   Roberts   v.  Eberhardt,  Kay 

one  partner  by  the  other  from  partici-  159. 

pation  in  the  bifsiness  of  the   partner-  3.  See  Jefferys  f.  Smith,  i  J.  &  W, 

ship  is  a  prominent  ground  for  the  ap-  302;  Crawshay    v,   Maule,   i    Swanst. 

pointment  of  a  receiver,  as  well  as  for  523;  Fereday  v.  Wightwick,  i  R.  &  M. 
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of  partition  between  legal  co-owners  of  land  a  receiver  is  not 
generally  appointed^  unless  some  of  the  parties  are  in  sole  pos- 
session to  the  exclusion  qf  the  others.* 

(3)  Suits  Between  Land  Claimants, — Further  instances  of  the 
second  class  are  found  in  suits  between  conflicting  claimants  of 
land ;  especially  between  parties  claiming  under  legal  titles,  a 
receiver  will  not  ordinarily  be  appointed  ;*  but  the  remedy  may 
be  granted  under  special  circumstances,^  in  cases  of  great  fraud,^ 
or  great  danger,*  or  where  possession  is  maintained  by  violence,^ 
and  the  like  ;^  though  even  in  such  cases  the  court  acts  with 
great  caution,  and  only  where  the  plaintiff's  rights  are  reasonably 
certain,®  and  the  danger  is  apparent.*® 

c.  Delinquent  Trustees  or  Quasi  Trustees. — The  third 

class  of  cases  in  which  a  receiver  is  appointed  embraces  those 
cases  in  which  the  person  holding  title  to  the  property  is  in  a 
position  of  trust  or  of  quasi  trust,  and  is  violating  fiduciary 
duties  by  misusing,  misapplying,  or  wasting  the  property,  and  is 
thereby  endangering  the  rights  of  other  persons  beneficially 
interested.** 

49;  Bentley  v.  Bates,  4  Y.  &  C.  189;  3  Tenn.  Ch.  35;  Battle  v.  Davis,  66  N. 

Duryea  v.  Burt,  a8  Cal.  577 ;  Grubb's  Car.  256. 

Appeal,  66  Pa.   St.    128;    Snyder    v.  4.  See    Mapes  v,  Scott,  4   111.  App. 

Burnham,  77  Mo.  54.     Consult  further  271;  Talbot  v.   Hope   Scott,  4  K.  &  J. 

concerning  mining  partnerships,     Bis-  112. 

«ell  V,  Foss,  1 14  U.  S.  260 ;   Dodds  v.  6.  See   Johnson  v.  Tucker,  2   Tenn. 

Preston,  59  L.  T.,  N.  S.  718.  Ch.  400;  Toldervy  v,  Colt,  i  Y.  &  C. 

1.  3  Pom.  Eq.  Jur.,  p.  361,  6  1333.  621.  «     ^^     ^ 

Q    x^ao«  „  V,«  Ji^„ii,  ^  Q    i  c         ••  See  Twitty  v.  Logan.  80  N.  Car. 

.,  •  teat  .^'iss^  'm%.u  BiSsiiirv  te V  ?s-  Si 

Evelyn,  2  Dick.  800;  Street  v.  AVider-  -fj^^^i*  „'^  lynwJl^fXlkTn^  T^nh 
ton,  \  Bro.  C.  C.  415.    And  for  doc-    'idcration,    Stilwell  v.  Wilkins,  Jacob 

f.l"!L.^?hU^?ifu'"^L/L^^^^  ^-  Hlawacek  v,  Bohman,  51  Wis.  95. 

see  supra,  this  title.  Particular  Kinds  „u_-  interference  in  hRrvestlnir  of 
of  Cases  Whtre  Receivers  Appointed-^    ^^*^^*    interference   in    harvesting    of 

Appointment.  ^^  See,  as  to  sufficient  equity.  Chap- 

As  to  receiver  of  steamship's  ma-  pell  v.  Boyd,  56  Ga.  582;  as  to  co-ten- 

chmery,  see  Brenan  v.  Preston,  2  De  ants  of  mills,  Williams  v.  Jenkins,  11 

G.  M.  &  G.  830,  et  seq.    As  to  receiver  Ga.  598,  and  as  to  trust  property  in- 

without  exclusive    occupation  by  co-  eluding  land,  Jones  v.  Dougherty,  10 

tenant,  under  Enj^lish  judicature  Act,  Qg  287. 

«ee  Porter  v.  Lopes,  L.  R.,  7  Ch.  Div.        9.  See    Davis    v.    Reaves,    2     Lea 

359-  (Tenn.)  651. 

For  leading  or  suggestive  American        10.  3  Pom.  Eq.  Jur.,  p.  361,  §  1333. 
cases  on  subject,  see  Darcin  v»  Wells,        11.  In  many  though  not  in  all  the  in- 

61  How.  Pr.  (N.  Y.)  260;  Cassetty  v.  stances  following  within  this  class,  the 

Capps,  3  Tenn.  Ch.  526;  Williams  v.  plaintiff  has  some  equitable  estate  or 

Jenkins,  11  Ga.  599.  interest  which  he  is  seeking  to  enforce; 

3.  See   Mapes   v.   Scott,  4   111.  App.  but  whatever  be  the  nature  of  his  right, 

270;    Guernsey     v.    Powers,    9    Hun  the  ground  of  the  remedy  is  always  the 

<N.   Y.)  79;  Davis   v.   Reaves,  2  Lea  misconduct  of  the  party    holding  the 

<Tenn.)    651;  Jones    v,   Goodrich,    10  title,  and  the  consequent  danger  of  loss. 

Sim.  338.     Compare  Mays  r.  Wherry,  3  Pom.  Eq.  Jur.,  p.  361,  (  1334, 
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(i)  Trustees'  Breach  of  Trust, — Among  the  more  important 
instances  of  this  class  in  which  a  receiver  may  be  appointed^  are 
the  following :  Suits  against  trustees  who  have  been  guilty  of  a 
breach  of  trust.* 

(2)  Executors  or  Administrators. — Suits  under  like  circum- 
stances against  executors  or  administrators,  but  only  where  such 
fiduciaries  have  been  guilty  of  misconduct,  waste,  misuse  of 
assets  and  the  like,  and  there  is  real  danger  of  loss.' 

(3)  Enforcement  of  Mortgages. — Suits  to  enforce  a  mortgage 
when  the  security  is  inadequate,  and  the  mortgagor  is  insolvent, 
or  is  committing  acts  of  waste  and  the  like,  depreciating  the 
value  of  the  property.* 

» 

1.  See  3   Pom.  Eq.  Jur.,    p.    361,    (  and  in  an  action  by  debenture  holders 

1334.  of  a  mining  company  against  the  com - 

8.  Danger  to  the  trust  fund  or  prop-  pany  for  foreclosure,  the  court  has  jur- 

<TXy  is  a  prerequisite  to  the  interference  isdiction  to  make  an  interim  order  for 

of  the  court  with  the  trustee's   posses-  the  appointment  of  a  manager,  as  the 

'sion.     See  Bowling  v.  Scales,  a   Tenn.  only  way  to  secure  the  property  from 

Ch.  66;  Richards  v,  Barrett,  5  111.  App.  ruin.     Peek  v,  Trinsmaran  Iron  Co.,  L. 

514;  Vose  V,  Reed,  i  Woods  (U.  S.)  R.,  2  Ch.  Div.  116. 

^50;  Middleton  v.   Dodswell,   13  Ves.  So  under  the  Judicature  Act.  where 

268;  Browell  v.  Reed,   i    Hare    434;  the  estates  of  which  the  plaintiffs  were 

Bainbrigge     t;.     Blair,    3    Beav.    424;  legal    and  equitable  mortgagees  were 

Evans  v,  Coventry,  5  De  G.  M.  &  G.  mixed  up  together,  and  there  was  no 

916;  Chase's  Case,  I  Bland  Ch.  (Md.)  adverse  possession,  there  is  clearly  a  case 

^06;  17   Am.  Dec.    279;  Poythress  v,  in  which,  under  the  wording  of  the  en - 

Poythress,  16  Ga.  409.  actment,    it  is   "just  and  convenient" 

S.  See  Randle  v.  Carter,  62  Ala.  that  a  receiver  ishould  be  appointed. 
102;  Powell  V,  Quinn,  49  Ga.  52;?;  Du  Pease  v.  Fletcher,  L.  R.,  i  Ch.  Div.  275. 
Val  v.,  Marshall,  30  Ark.  2yi\  Haines  A  receiver  may  also  be  appointed  in 
V.  Carpenter,  i  Woods  (U.S.)  265;  a  suit  to  determine  the  priority  of  in- 
Anonymous,  12  Ves.  5.  Consult  fur-  cumbrances.  Smith  v.  Earl  of  Effing- 
ther,  note  to  Cortleyeu  v,  Hathaway,  ham,  2  Beav.  233;  or  where  it  is  neces- 
^  Am.  Dec.  489.  sary  to  make  such  determination  con- 

To  the  effect  that  the  appointment  of  cerning    a    mortgage    of   tolls.     Lord 

a  receiver  does   not  remove  or  super-  Crewe  v    Edleston,  x   De  G.  &  T.  109. 

«ede  the  trustee  as  such,  but  merely  as  See  also   Davis   v,  Duke  of  M!arIbo- 

receiver,    see    Leddel  v.   Starr,  19  N.  rough,  2  Swanst.  137. 

J.  Eq.  163.  In  New  Jersey  the  English  view  is 

As  to  bankruptcy  cases  in  England^  so    far  followed    that    only  a  second 

see  Nothard  v.  Proctor,  i  Ch.  Div.  6;  mortgagee  is,  in  the  absence  of  special 

Dowd  V,  Hawtin,  L.  R.,  19  Ch.  Div.  64.  circumstances,  deemed  entitled  to  the 

4.  Eni^Ilili     Doctrine. — In     England  remedy  of  a  receiver,  because  he  has 

under  the    earlier    law,    an  equitable  an  equitable  mortgage.    Cortleyeu  v. 

mortgagee  is  alone  entitled  to  a  receiver,  Hathaway,  11  N.  J.  Eq.  41;  64   Am. 

because  a  legal  mortgagee  can  at  any  Dec.  479.     But  see  Mahon  7;.Crothers, 

time  gain  possession,  and   thus  secure  28     N.    J.    Eq.     568.     Compare     also 

rents   and   profits.    See   Reid  v»  Mid-  Brasted  v.  Sutton,  30  N.  J.  Eq.  463. 

dieton,    T.     &    R.    456;     Berney     v.  Doctrine  In  tlie  United  States.  —  In 

Sewell,  I  J.  &  W.  648.  this  country  no  distinction  is  generally 

But  a    legal  mortgagee  of  business  made    between    legal    and    equitable 

premises,  such  as  an  hotel,  who  is  pre-  mortgages ,   but   the   ground   for  ap- 

vented  by  the  mortgagor  from  taking  pointing  a  receiver  is  the  smallness  of 

possession  under    the  mortgage,  may  the  security,  and   the  danger   lest  it 

obtain  an   interlocutory  order  for  the  should  be   rendered  more  inadequate 

appointment  of  a    receiver  and  man-  by  the  conduct  of  the  mortgagor.    3 

ager  as  well  as  an  injunction.    Truman  Pom.  Eq.,  ^   1334,  p.  362,  note  i.    See 

tr.     Redgrave,     18     Ch.      Div.     549;  Price  v.  Dowdy,  34  Ark.  290.     Com^ 
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(4)  Enforcement  of  Equitable  Liens, — Suits  under  like  circum- 
stances to  enforce  equitable  liens,  including  those  of  judgment 
creditors  in  the  nature  of  an  equitable  execution.^ 

(5)  Specific  Performance  by  Vendors  of  Land. — Suits  under 
like  circumstances  and  for  a  like  reason,  by  a  vendor  to  enforce 
the  specific  performance  of  a  contract  for  the  sale  of  land  against 
a  vendee  who  is  in  possession.* 

(6)  Suits  by  Creditors, — In  suits  by  creditors,  although  not 
strictly  creditors*  actions  by  judgment  creditors,  brought  to 
enforce  their  demands  from  the  debtor's  property,'  under  some 
very  special  circumstances  involving  great  danger  of  loss,  such  as 
the  debtor's  non-residence,  insolvency,  etc.* 

• 

pare  Weis  v,  Neal  (Ark.  1890),  14  S.  2.  This   subject  will   be    considered 

W.  Rep.  1097 ;  Worrill  r.  Coker,  56  Ga.  infra^  this  title  Receivers  in  Particular 

670;  Haas  V,  Chicago  Building  Soc,  89  Cases — Between     Vendors    and  Pur- 

111.498;  stating  the  general  doctrine  chasers.     Authorities    concerning    the 

and  reviewing  various  cases,  Reynolds  general  grounds  and   time  of  appoint- 

V,  Quick  (Ind.  1891),  27  N.E.  Rep.  621,  ment   are  given  in  3   Pom.   Eq.  Jur.,  p, 

as  to  a  chattel  mortgage ;   Des  Moines  362,   note   3.     A   survey  of  the  law  is^ 

Gas  Co.  V,  West,  44  Iowa  26,  as  to  case  given  in  the  note  to  Cortleyeu  v.  Hath- 

where  rents  and  profits  pledged;  Calla-  away,  64  Am.  Dec.  491. 

nan  v,  Shaw,  19  Iowa  185,  as  to  need  3.  The  appointment  of  receivers  be- 

of  clear  case;    Phillips  v,  Eiland,  52  tween  debtor  and  creditor  is  discussed 

Miss.  722 ;  Mahon  v.  Crothers,  28  N.  J.  in  the  note  to  Cortleyeu  v.   Hathaway, 

Eq.  568;   Stockman  v.  Wallis,  30  N.  J.  64  Am.  Dec.  491. 

Eq.  450;  Chetwood  v.  Coffin,  30  N.  J.  4.  But  the  case  must  undoubtedly  be 

£q.  451;  Williams  t;.  Noland,  2  Tenn.  very  special   to    warrant  the   appoint- 

Ch.  153  (and  see  p.  154,  as  to  giving  ment  of  a  receiver  in  a  suit  by  a  simple 

security  instead) ;  Johnson  v.  Tucker,  creditor.     3  Pom.  Eq.  Jur.,  p.  363,  note 

2  Tenn.  Ch.  401,  to  like  efTect.     Pullan  i,  and  creditors  who  have  no  lien  and 

V.  Cincinnati,  etc.,  R.  Co.,  4  Biss.  (U.  no   title,  and    have   not  reduced  their 

S.)  50;   L.  Ins.  Co.   V.  Grant,  3   Mc-  claims  to  judgment,  are  ordinarily  in 

Arthur   (D.  C.)  223,  requiring  agreed  no  condition  to   call  for   an  injunction 

lien  upon  rents  and  profits.  and  the  appointment  of  a  receiver;  and 

As  to  deeds  of  trust  on  mortgages  this  rule  applies  in  the  case  of  voluntary 

by  corporations,  see  Allen  v,  Dallas,  assignments  for  the  benefit  of  creditors 

etc.,  R.  Co.,  3  Woods  (U,  S.)  327 ;  War-  as  well  as  to  sales  or  pretended  sales  by 

ner  Rising  Fawn  Iron  Co.,  3  Woods  the  debtor  to  other  persons;  nor  is  it 

(U.  S.)  526;   Wilmer  f,  Atlanta,  etc.,  material  whether   the   debts    are   due 

R.  Co.,  2  Woods  (U.  S.)  415.  or  not.    Johnson   v,   Farnum,   56  Ga. 

See  also,  concerning  receivers  for  145. 
mortgaged  property  in  general,  note  The  remedy  for  creditors  by  bill,  in- 
to Cortleyeu  v,  Hathaway,  64  Am.  junction,  and  the  appointment  of  a  re- 
Dec.  492;  Foreclosure  of  Mort-  ceiver  is,  however,  more  ample  and 
GAGES,  vol.  8,  p.  234 ;  Beverley  v,  complete,  and  certainly  more  safe,  than 
Brooke,  4  Gratt.  (Va.)  209.  As  to  ef-  the  remedy  at  law  by  attachment, 
feet  of  special  terms  of  mortgage,  see  where  the  debtors  are  beyond  the  juris- 
Swan  V.  Mitchell  (Iowa),  47  N.  W.  diction,  their  creditors  numerous,  and 
Rep.  1044;  Hardin  v,  Hardin  (S.  Car.  their  assets  in  the  State  in  the  shape  of 
1891),  12  S.  E.  Rep.  937.  monej'  and  credits,  but   many  of  them 

1.  Lien  by  deposit  of  title  deeds  is  unknown,  and  therefore  not  to  be 
discussed  in  Adams  Eq.  (Ralston's  8th  reached  by  garnishment,  and  where 
Am.  ed.),  pp.  124,  125.  Other  instances  they  have  an  agent  in  the  State  cog- 
are  given  in  3  rom,  Eq.  Jur.,  p.  362,  nizant  of  all  their  resources  within  the 
note  2.  jurisdiction,    and    where      conflicting 

Liens  of  judgment  creditors  will  be  claims  among  different  creditors,  touch- 
considered  infrOy  this  title,  Receivers  in  ing  equitable  priority,  are  to  be  settled. 
Particular   Cases^A/ter    yudgtnent,  Ballin  v,  Ferst,  55  Ga.  547. 
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(7)  Suits  for  Rescission  of  Land  Contracts, — Suits  for  the 
rescission  of  a  contract  for  the  sale  of  land  under  special  circum- 
stances.' 

(8)  Suits  for  Payment  of  Annuities. — Suits  to  enforce  payment 
of  the  arrears  of  annuities.' 

(9)  Suits  for  Protection  of  Remainder-men. — Suits  for  the  pro- 
tection of  remainder-men  against  the  life  tenant  or  other  holder 
of  the  particular  estate.* 

(10)  Suits  Against  Corporations. — Suits  under  many  circum- 
stances against  corporations.^ 

(11)  Bankruptcy  Proceedings. — Suits  and  proceedings  in  bank- 
ruptcy.* 

d.  After  Judgment. — The  fourth  class  contains  those  cases  in 
which  a  receiver  is  appointed  after  judgment  for  the  purpose  of 
carrying  the  decree  into  effect.® 

5.  Particiilar  Kinds  of  Cases  Where  Receivers  Appointed  — 
a.  Corporations. — A  receiver  may  be  appointed  where  the 
property  of  a  corporation  is  being  mismanaged,  and  is  in  danger 
of  being  lost  to  the  stockholders  and  directors  through  the 
collusion  and  fraud  of  its  officers  and  directors,  who  are  them- 
selves creditors  of  the  corporation  and  mortgage  the  corporate 
property  to  themselves  -^  and  a  receiver  may  be  appointed  to 
take  charge  of  the  property  of  a  corporation  in  various  other 
cases,  which  will  be  later  considered.® 

1.  As  in  the  case  of   a  coal  mine     ers  in  Particular  Cases — After  yudg' 
'which  must  be  kept  in  a  going  state,     ment, 

^ibbs  V.  David,  L.  R.  20  Eq.  376.  7.  Haywood  v,  Lincoln  Lumber  Co., 

2.  This  subject    will    be   considered     64  Wis.  645. 

infra^   this   title.    Appointment — Over  8.  See  infra  this  title,  Receivers  in 

What  Property  Receivers  Appointed,  Particular   Cases — For  Corporations. 

8.  See  as  to  appointment,  at  instance  A  survey  of  the  law  of  receivers  for 

of  trustees,  against  tenant  for  life  not  corporations  and  associations  is  given 

keeping  houses  in  repair.  In  re  Fow-  in  the  note  to  Cortlejen  v,  Hathawajr, 

ler,  L.  R.  16  Ch.  Div.  725.  64  Am.  Dec.  485.    Consult  also  Folger 

4.  Illustrative  cases  are  collected  in  v.  Columbian  Ins.  Co.,  99  Mass.  274; 

3  Pom.  Eq.  Jur.,  p.  363,  note  5.    The  96  Am.  Dec.  751;  Potter  v.  Merchants' 

appointment  of  receivers  over  corpora-  Bank,  28  N.  Y.  653;  86  Am.  Dec.  273; 

tions  and   associations  is  also  briefly  Neall  v.  Hill,  16  Cal.  150;  76  Am.  Dec. 

considered  in  the  note  to  Cortleyen  v.  512. 

Hathawajr,  64  Am.  Dec.  485.    But  the  A  receiver  of  a  dissolved  corporation 

subject  *will   be  fully   discussed  infra^  is  only  to  be  appointed,  in  California^ 

this    title.    Receivers    in    Particular  when  necessary  for  the  purpose  of  pre- 

Cases.  serving  and  distributing  the  property; 

B.  This  subject  will  be  considered  in-  and  only  on  application  of  a  party  in* 

froj  this  title,  Receivers  in  Particular  terested,  such  as  a  creditor  or  stock- 

Cases — For  Insolvents,     A    group  of  holder,  and  not  of  the  State  seeking  a 

authorities  is  given  in  3  Pom.  Eq.  Jur.,  forfeiture  of  the  charter.     Havemeyer 

p.  363,  note  6.  V.  Superior  Court,  84  Cal.  335. 

8.  The  mode  and  object  of  the  ap-  A    receiver    will   not  be    appointed 

pointment,  and  some  of  the  most  im-  merely  because  it  is  asserted  that  the 

portant  cases  in  which  it  is  made,  may  management  of  the  property  of  a  cor- 

be  gathered  from   3  Pom.  Eq.,  (  1335  poration  is  conducted  in  the  interest  of 

pp.  363-64.    But  the   subject  will  be  partisan  political  objects  if  it   is  not 

fully  discussed  infra^  this  title,  Receiv-  shown  that  the  revenues  of  the  corpo* 
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b.  Railroads. — A  receiver  may  properly  be  appointed  in  fore- 
closure proceedings  on  a  second  mortgage,  where  more  than  one 
million  dollars  of  interest  is  in  default  upon  mortgage  on  a 
railroad  i,6oo  miles  long,  mortgaged  for  $28,ocxd  a  mile,  where 
the  business  of  the  road  is  decreasing  and  seems  likely  to  decrease 
and  the  real  owners  are  not  in  harmony  as  to  its  management.* 

c.  Mortgaged  Property. — To  justify  the  appointment  of  a 
receiver  in  foreclosure  on  the  ground  of  waste,  the  waste  must  be 
serious,  and  the  danger  of  destruction  or  impairment  of  the  secur- 
ity imminent.* 

d.  Partnership  Property. — The  law  may  be  considered  as 
settled,  that  in  case  of  dissensions  or  disagreements  between 
partners,  a  receiver  will  be  appointed  by  a  court  of  equity  to  set- 
tle up  the  affairs  of  the  partnership,  whenever  it  is  made  to  appear 
by  a  bill  filed  by  any  of  the  partners,  that  there  is  a  breach  of  duty 
on  the  part  of  the  other  partners,  or  a  violation  of  the  agree- 
ment  of  partnership.* 

e.  Trusts — (i)  When  Rcceivernot  Appointed, — A  court  will  not 
appoint  a  receiver,  merely  because  the  measure  can  do  no  harm, 
more  especially  against  a  trustee  appointed  by  a  testator ;  for  if 
such  reasons  could  operate,  a  receiver  might  be  appointed  for  every 
trust  ;*  and  a  receiver  will  not  be  appointed  merely  because  the 
trustee  mixes  the  trust  funds  with  his  own,  where  it  is  not  alleged 
that  the  fund  is  in  danger,  nor  denied  that  the  trustee  keeps 
accounts  ;*  nor  will  a  receiver  be  appointed  upon  light  grounds 
to  displace  the  possession  of  an  executor  who  has  qualified  and 
given  bonds  for  the  faithful  discharge  of  his  trust.* 

(2)  When  Receiver  Appointed. — But  where  a  trust  fund  is  in 
danger  of  being  wasted  or  misapplied,  the  court  of  chancery  will 
interfere  at  the  instance  of  those  interested  in  the  fund,  and  by 

ration  are  being  squandered  in  paying  way,  64  Am.  Dec.  486 ;  and  infra^  this 

useless    employes    kept   in  its    service  title,  Receivers  in  Particular  Cases-" 

for  political  reasons.     Stewart  r.Ches-  For  Partnership  Property, 

apeake,  etc.,  Canal  Co.,  4  Hughes  (U.  4.  Orphan  Asylum  See  v.McCartee, 

S.)  49;  5  Fed.  Rep.  151;  27  Myer*s  Fed.  Hopk.  (N.  Y.)  435. 

Dec.  28.  6.  Orphan  Asylum  Soc.  v,  McCartee, 

1.  Mercantile  Trust  Co.  v.  Missouri,  Hopk.  (N.  Y.)  435. 

etc.,  R.  Co.,  36  Fed.  Rep.  225;  i  Lawy.  6.  Haines  r.  Carpenter,  i  Woods  (U. 

Rep.  Ann.  400.     See  further,  on  subject  S.)  265.     So  the  court  will  not  displace 

in   general,  infra^  this  title,  Receivers  the  possession  of  a  competent-  trustee 

in  Particular  Cases — For  Railroads,  and  appoint  a  receiver  or  consignee  of 

2.  Union  Mut.  L.  Ins.  Co.  v.  Union  a  West  India  estate,  unless  the  trustee 
Mills  Plaster  Co.,  37  Fed.  Rep.  291 ;  has  wilfully  or  ignorantly  shown  neg- 
3  Lawy. Rep.  Ann.  92.  See  also,  upon  ligence  by  permitting  the  property  to 
the  subject  in  general,  note  to  Cortleyen  be  placed  in  a  state  of  insecurity. 
V,  Hathaway,  64  Am.  Dec.  492;  Rose  Barkley  v.  Lord  Reay,  2  Hare  308; 
V,  Bevan,  10  Md.  470;  69  Am.  Dec.  171;  nor  will  a  receiver  be  appointed  before 
and  infra,  this  title,  Receivers  in  Par-  answer,  and  without  the  joining  in  the 
ticular  Cases — For  Mortgaged  Prop-  application  of  all  the  parties  inter- 
erty,  ested,  merely  because  the   party  who 

8.  Allen  7'.  Hawley,  6  Fla.  164;  63  administers  the  testator's  property  is 
Am.  Dec.  209.  See  also,  on  subject  in  an  uncertificated  bankrupt,  and  was 
general,  note  to  Cortleyeu  v.  Hatha-    not  appointed  by  the  testator,  and  has 
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the  appointment  of  a  receiver,  or  in  some  other  mode,  secure  the 
fund  from  loss;^  and  this  rule  applies  to  executors  and  adminis- 
trators, as  well  as  to  other  trustees  ;*  while  there  are  various  other 
<ircumstances  of  misconduct  or  disqualification  of  trustees  under 
which  a  receiver  of  property  held  in  trust  will  be  appointed.* 

(3)  Slight  and  Insufficient  Grounds. — But  a  trustee  will  not  be 
<lisplaced,  and  a  receiver  appointed,  on  slight  grounds,*  falling 
-short  of  mismanagement,*  especially  before  answer;®  and  it  is  not 
enough  to  allege  that  the  habits  of  the  trustee  are  bad,  and  that 

^rhanged  his  residence  and  lives  on  conflicting  trust.  Talbot  v  Hope 
■another  part  of  the  property.  Smith  Scott,  4  K.  &  J.  140;  or  where  the  ap- 
V,  Smith,  2  Y.  &  C.  361.  plication  is  sustained  or  strengthened 
1.  Calhoun  v.  King,  5  Ala.  525 ;  Jones  hj  the  consent  of  one  or  more  of  sev- 
x».  Dougherty,  10  Ga  287;  Edie  t».  eral  trustees.  Tidd  v.  Lister,  5  Madd. 
Applegate,  14  Iowa  275,  charging  waste  433;  Middleton  r.  Dodswell,  13  Ves. 
and  insolvency;  Attorney -General  v.  269;  Brodie  v.  Barry,  3  Meriv.  696; 
Bowyer,  3  Ves.  727,  against  heirs  neg-  and  see  Browell  v.  Reed,  i  Hare  435. 
lecting  to  carry  out  a  charitable  devise.  Compare  also,  as  to  need  of  sure- 
2  Perry  on  Trusts  (4th  ed.),  §  818.  ties,  Manners  v.  Furze,  11  Bcav.  31 ; 
The  loss  of  part  of  a  trust  fund  is  Tylee  i'.  Tylee,  17  Beav.  583;  or 
/r/ma /ViriV  a  breach  of  trust,  and  suffi-  in  case  of  the  mi!(conduct  of  one 
cient  ground  for  the  appointment  of  a  trustee,  and  the  incapacity,  through 
receiver  on  an  interlocutory  applica*  age,  of  the  other.  Bainbrig'ge  7'.  Blair, 
tion.  Evans  v.  Coventry,  5  DeG.  M.  3  Beav.  421;  or  where  the  trustee  is 
&  G.  917.  out  of  the  jurisdiction.  Noad  v,  Back- 
The  trustee  cannot  be  appointed  house,  2  Y.  &C.  530;  Smith  r.  Smith, 
receiver.  Anonymous,  3  Ves.  516.  10  Hare,  App'x  LXXI  (and  see,  as  to 
3.  Calhoun  v.  King,  5  Ala.  525.  trustee's  husband,  Taylor  v.  Allen,  a 
It  is  a  good  ground  for  the  appoint-  Atk.  213),  or  in  case  of  such  disa* 
ment  of  a  receiver,  that  an  executor  greement  among  the  trustees  as 
and  trustee  has,  by  omitting  to  get  in  interferes  with  the  administration  of 
the  testator's  personal  estate  deprived  the  trust.  Swale  v.  Swale,  22  Beav. 
infant  legatees  of  the  maintenance  or  585  (and  see  Day  v.  Croft,  2 
means  of  advancement  provided  for  Beav.  488;  Lewin  on  Trusts  (5th 
them  by  the  will.  Richards  v.  Per-  ed  )  731),  or  where  the  trustees  are 
kins,  3  Y.  &  C.  Ch.  307.  persons  of  bad  character,  drunken 
But  a  strong  case  is  necessary  to  habits,  and  great  poverty.  Everett  v» 
take  the  property  from  an  executor  Prythergch,  12  Sim.  367;  or  where 
and  put  it  in  the  hands  of  a  receiver,  they  are  insolvent  or  bankrupt.  Scott 
Middleton  v.  Dodswell,  13  Ves.  269;  v.  Beher,  4  Price  348;  Gladdon  i*. 
and  a  receiver  will  not  be  appointed  Stoneman,  died  in  note  to  Howard  v. 
merely  because  the  executor  is  in  poor  Papera,  i  Madd.  143;  Mansfield  v. 
circumstances,  where  no  misconduct  Shaw,  3  Madd.  loi.  In  re  Johnson, 
appears.  Anonymous,  12  Ves.  5;  L.  R.  i  Ch.  App.  326;  Langley  r. 
Howard  v.  Papera,  i  Madd.  143.  Hawk,  5  Madd.  46  (and  compare  Mid- 
Appointment  Standing  In  Another  dieton  v.  Dodswell,  13  Ves.  269).  See, 
Suit. — Where  there  are  conflicting  to  like  effect,  2  Perry  on  Trusts  (4th 
claimants  of  a  trust  fund,  who  are  pros-  ed.),  ^818.  Even  the  fact  that  the 
routing  separate  suits  in  the  same  trustee  was  very  poor,  coupled  with 
court,  to  subject  the  fund  to  their  her  having  given  insufficient  security, 
claims,  the  appointment  of  a  receiver  has  been  held  sufficient  ground  to  ap- 
in  one  of  the  suits,  on  the  motion  of  point  a  receiver  in  her  stead  to  admin- 
the  plaintiff  in  that  suit,  will  enure  to  ister  the  estate  of  an  infant.  Havers 
the  benefit  of  the  plaintiff  in  the  other  v.  Havers,  3  Barn.  23. 
auit,  upon  the  establishment  of  his  4.  Middleton  v,  Dodswell,  13  Ves. 
superior  right    to  the  fund.     Beverley  26S. 

V.  Brooke,  4  Grati.  ( Va.)  218.  6.  Barkley  ^^  Lord  Reay,  2  Hare  308. 

8.  Thus  a  receiver  may  be  appointed  6.  Ogden  v.  Kip,  6  Johns.  Ch.  (N. 

^where  trustees  have  accepted  another  Y.)  i6a. 
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his  conduct  is  capricious  and  litigious,  but  it  must  appear  that 
the  trust  fund  is  likely  to  be  squandered  so  that  it  will  not  be 
accessible  to  answer  the  decree  in  the  premises.* 

(4)  Misfptanagement  or  Misconduct  Requisite. — Indeed,  while 
courts  of  equity  have  original  jurisdiction  of  trusts,  and  will  en- 
force their  execution  at  the  instance  of  beneficiaries,  yet  the  dis- 
placement of  a  trustee  will  not  be  made  except  for  some  misman- 
agement or  misconduct  on  his  part  in  executing  the  trust ;  and 
when  a  general  assignment  is  made  by  an  insolvent  bank,  for  the 
benefit  of  its  creditors,  a  court  of  equity  will  not  at  once  assume 
jurisdiction,  at  the  instance  of  some  of  the  creditors,  and  remove 
the  assignee  and  appoint  a  receiver  as  trustee  in  his  stead,  unless 
it  is  shown  that  the  assignee  is  incompetent  or  unfit  for  his  ofHce, 
or  that  he  has  been  guilty  of  some  n*glect  or  breach  of  duty.* 

/.  Tenants  in  Common — (i)  In  General. — The  principle 
established  by  the  cases  is,  that  a  court  of  equity  will  not,  at  the 
instance  of  one  tenant  in  common,  wrest  from  another  cotenant 
his  share  of  the  property,  to  the  enjoyment  of  which  he  is  legally 
entitled,  unless  it  be  necessary  to  secure  and  protect  the  rights 
of  the  complaining  cotenant.^ 

(2)  When  Appointment  Made. — A  court  of  equity,  has,  however, 
jurisdiction  to  appoint  a  receiver,  upon  the  ground  of  the  inade- 
quacy of  the  remedy  at  law,  at  the  instance  of  one  tenant  in 
common  against  his  cotenants,  when  such  cotenants  are  insol- 
vent, are  in  possession  of  undivided  valuable  property,  receiving 
the  whole  of  the  rents  and  profits,  and  exclude  their  companion 
from  the  receipt  of  any  portion  thereof.*  So  it  has  been  consid- 
ered that  a  receiver  may  be  appointed  where  the  other  cotenants 
not  only  deny  the  complainant's  title,  but  have  endeavored  to 

1.  Pojthresa   r.   Pojrthress,    16    Ga.  4.  WiUiams  v.  Jenkins,  1 1  Ga.  599. 

409.  But  equity  will  not  interfere  pendente 

So  it  is  stated  never  to  have  been  the  /r7<?by  the  appointmentofa  receiver  with 

practice  to   appoint  a  receiver  solely  the  possession  of  a  person  having  the  le* 

because  one  of  several  trustees  had  dis-  gal  title,  even  if  it  be  only  to  an  undi- 

claimedi  or  was  inactive,  or  had   gone  vided  share  in  the  property,  if  it  does 

abroad.     Browell    v.    Reed,  i     Hare  not  appear  that  he  disputes  the  title  or 

434.  Compare  Tait  v,  Jenkins,  1  Y.  &  interferes  with  the  right  of  possession  of 
C.  Ch.  492.  his  cotenants,  especially  if  there  is  no 

Nor  is  it  of  itself  sufficient   ground  sufficient  averment  of  insolvency.  Cas- 

for  a  receiver  (see  2  Perry    on  Trusts  setty  v,  Capps,  3  Tenn.  Ch.  526,  where 

4th  ed.,  §  819)  that  the   trustees  are  the  motion  for  a  receiver  was  made  in 

poor,  if  they  are  not  insolvent  Anony-  a  suit    for  a  sale  of  land  for  division 

mous,  12  Yes.  5;  Howard  z>.  Papera,   i  among  cotenants.      So  there  is  not  a 

Madd.  142 ;  Hathornthwaite  v.  Russel,  proper  case  for  the  appointment  of  a 

2  Atk.    127;  nor  that    acting  trustees  receiver  where  there  is  nothing  before 

have  let  a  purchaser  into  possession  the  court  to  show  that  the  cotenants 

and  not  accounted  for   the   purchase-  against  whom  it  was  asked  were  in  the 

money.      Browell  v.     Reed,   i    Hare  exclusive    possession  of  the  rents  and 

435.  profits,  shutting  out  the  other  coten- 
3.  Jones  r.  Mc Phillips,  77    Ala,   319,  ants  from  all  participation  therein,  or 

reviewing  various  authorities  on   the    that  the  cotenants  in  question  were  in- 
subject,  solvent  or  mismanaging  the  common 
S.  Low   V.  Holmes,    17    N.  J.    Eq.    property.     Vaughan  v.  Vincent,  88  N. 
151.  Car.  119. 

52 


AppoiBtmeat.  RECEIVERS.  Ptrtieiilar  Xiadi  of  Cmw. 

entangle  the  whole  title,  and  are  not  disposed  to  account  for  the 
rents  and  profits.* 

(3)  Over  Mines  and  Timber  Lands, — It  can  also  be  readily 
understood  why  power  should  be  vested  in  a  court  of  equity  to 
appoint  a  receiver  in  instances  like  those  where  a  mine  con- 
taining precious  metals  is  in  the  possession  of  one  tenant  in  com- 
mon, and  is  being  worked  by  him  to  the  exclusion  of  other  co- 
tenants,  where  he  is  insolvent  and  unable  to  respond  in  damages. 
Here  we  have  a  case  in  which  the  value  of  the  property  is  being 
rapidly  exhausted  by  an  irresponsible  cotenant,  and  the  coten- 
ants  out  of  possession  are  threatened  with  an  entire  destruction 
of  their  estate.  It  would,  therefore,  seem  to  be  eminently  just 
and  proper  for  the  court,  in  which  a  suit  was  pending  for  the 
partition  of  such  property,  to  wrest  it  from  the  possession  of  the 
tenant  holding  and  working  it,  and  to  put  it  into  the  hands  of  a 
receiver.*  Again,  to  take  another  supposable  example :  if  the 
estate  consisted  of  land,  the  only  value  of  which  was  in  the  tim- 
ber upon  it,  and  the  tenant  in  possession  was  cutting  down  and 
disposing  of  such  timber,  and  appropriating  the  proceeds  to  his 
own  use,  though  he  is  also  insolvent  and  unable  to  respond  in 
damages,  it  would  clearly  appear  to  be  within  the  jurisdiction  of 
a  court  of  equity,  in  which  a  suit  for  the  partition  of  such  land 
was  pending,  to  appoint  a  receiver  to  take  possession  of  the  prop- 
erty, and  hold  it  for  the  joint  benefit  of  all  parties  in  interest.* 

(4)  On  Grounds  of  Exclusion. — It  is  doubtful,  however,  in  view 
of  other  remedies  considered  available,  whether  a  receiver  will  be 
appointed  for  mere  exclusion  of  a  cotenant  from  the  possession 
of  an  estate  not  of  an  equitable  character  ;*  but  a  receiver  will  be 
appointed  where  the  excluding  cotenant  received  the  whole  of 
the  rents;*  or  where  the  exclusion  is  from  the  entire  use  and 
enjoyment  of  the  property.® 

(5)  In  Partition  Suits. — It  is  also  competent  for  a  court  of 
equity,  in  some  cases,  to  grant  a  receiver  in  partition  suits.''^ 
Thus  in  order  to  preserve  the  property  from  serious  loss  by  the 
interference  of  a  cotenant  with  the  securing  and  collection  of 
rents,  the  court  will  appoint  a  receiver  during  the  pendency  of  an 

1.  Ducan  ^^  Campau,  15  Mich.  416.    pare  Searle  v.  Smales,  3  Week.  Rep. 

2.  This  illustration  is  given,  in  nega-     438. 

tive   and   interrogative     language,    bv  0.  Sand  ford  r.  Ballard,  33  Beav.  401; 

Morrison,  C.  J.,  in  Goodale  V.  Fifteenth  33    L.  J.    Ch.,  N.   S.  450.      See    also 

Dist.  Court,  56  Cal.  32.  Hargrave    i'.    Hargrave,  9   Beav.  551. 

S.  Goodale  z\  Fifteenth  Dist.   Court,  Compare  Holmes  v.  Bell,  2  Beav.  299. 

56  Cal.  33.  6.  Low  V,  Holmes,  17  N.  J.  Eq.  151. 

4.  Tyson  V.   Fairclough,  2    S.  &  S.  Under    the    English    Judicature  Act, 

144;  distinguishing  Street    v.  Ander-  however,  a  receiver   may  be  appointed 

ton,  4  Bro.  C.  C.  414;  Evelyn   v.  Eve-  although  there  is  no  exclusive  occupa- 

lyn,    2     Dick.    Soo,    and    Milbank    v,  tion    bj     the     co-owner.      Porter    v. 

Revctt,  2  Meriv.  406.  See  also  Spratt  v.  Lopes,  L.  R.,  7  Ch.  Div.  359. 

Ahearne,  i  Jones  (Ir.  Eq.)  51;  Scur-  7.  Goodale  t;.  Fifteenth  Dist.  Court, 

rah  V,  Scurrah,  14  Jur.  874.    But  com'  56  Cal.  32. 
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action  in  partition  ;^  but  not  upon  affidavit  made  on  information 
and  belief,  that  the  defendant  in  the  partition  suit  is  of  little  or 
no  responsibility  where  there  is  no  showing  that  the  appointment 
is  necessary  to  protect  the  income  from  waste,  but  such  defend- 
ant in  possession  of  a  portion  of  the  estate  has  been  in  the  habit 
of  collecting  the  rents  for  the  alleged  purpose  of  such  protec- 
tion ;*  nor  where  the  tenant  in  possession  is  occupying  under  such 
circumstances  that  he  is  not  liable  to  account,  does  such  mere 
occupancy  afford  a  ground  for  the  appointment  of  a  receiver^, 
pending  an  action  for  partition.^ 

(6)  Peculiar  Footing  of  Mines, — Mines  are  also  generally  placed 
on  a  peculiar  footing  in  this  respect.  Thus  it  has  been  held  in  this 
country  that  the  purchaser  at  a  judicial  sale  of  a  mining  claim 
may,  where  the  judgment  debtor  remains  in  possession,  working 
the  claims,  and  is  insolvent,  have  a  receiver  appointed  to  take 
charge  of  the  proceeds  during  the  period  allowed  by  the  statute 
for  redemption.* 

Where,  however,  two  persons  are  owners  or  tenants  in  com- 
mon of  a  mine,  and  have  agreed  to  work  it  together,  the  court 
will  not  in  England  appoint  a  manager  and  receiver  of  the  mine^ 
on  a  bill  not  asking  for  a  dissolution  of  the  partnership,  and  in  a 
case  where  one  of  the  tenants  in  common  has  not  taken  any  steps 
to  obstruct  the  other.* 

Indeed,  it  has  been  said  in  that  country,  that  the  only  ground 
for  the  appointment  of  a  receiver  against  a  tenant  in  common  of 
a  mining  concern  is,  that  he  is  wasting  the  property,  or  excluding 
from  the  fair  opportunity  of  interfering  in  the  concern,  those  wha 
are  entitled  with  him  to  the  benefit  of  the  license  to  work  the 
mines  under  leases;®  and  in  the  United  States,  stress  has  alsa 
been  laid  upon  the  extraordinary  nature  of  the  working  of  mines^ 
as  justifying  a  special  remedy  and  as  constituting  a  waste  or 
destruction  of  the  property.''^ 

1.  Pignolet  V,  Bush,  28  How.  Pr.  Atk.  630;  Bentlej  v.  Bates,  4  Y.  &  C» 
(N.  Y.)  9.  182,  and  Wynget  v.  Heathcote,  Uiere- 

2.  Darcin  v.  Wells,  6i  How,  Pr.  (N.  in  cited;    Goodman    v,    Whitcorab,    1 
Y.)   261.    See  also  as  to  right  to  re-  J.  &    W.  592;    Crawshaj  v.  Maule,  i 
ceiver  in  partition   suit,     Hargrave  v,  Swanst.    495;    Waters   v,    Taylor,    15^. 
Hargrave,    9    Beav.     551;     Searle    v.  Yes.  36,  and  Denjs  v,  Shuckburgh,  4 
Smales,  3  Week.   Rep.  438;  Porter  v,  Y.  &  C.  42. 

Lopes,  L.  R.,  7  Ch.  Div.  359;  Ruther-  6.  Lord  Chancellor   Eldon  in  Nor- 

ford    V,    Jones,  14    Ga.    526;    60  Am.  way  v.  Rowe,  19  Yes.  159. 

Dec.    658;    Duncan    v,     Campau,    15  7.  Hill  t;.  Taylor,  22  Cai.  T94.  See  also- 

Mich.    416;  Goodale  v.  Fifteenth  Dist.  as  to  receiver  for  mining  property  in 

Court.  56  Cat.  29,  fully  reviewing  the  general,  Parker  7'.  Parker,  82  N.  Car., 

authorities    on   the  subject;  Pierce  v,  167;  Mines    and    Mining    Claims,^ 

Pierce,  55  Mich.  640.  vol.  15,  p.  605. 

8.  Yarnum  r.  Leek,  65  Iowa  752.  In    Oeneral. — A    receiver  appointed 

4.  Hill  V.  Taylor,  22  dal.  193.  for  the  benefit  of  two  infant  tenants  in 

5.  Roberts  V,  Everhardt,  Kay  156,  common  will  not  be  discharged  on  one- 
reviewing  as  to  co-ownership  in  min-  coming  of  age.  Smith  r.  Lyster,  4 
ing    concerns,    JefTerys  v.  Smith,  1  J.  Beav.  328. 

&  W.  298;  Story  V.  Ix>rd  Windsor,  a        A  receiver  may  be  appointed  orer 
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g.  Between  Heir-at-Law  and  Devisee. — A  receiver  will 
not  be  appointed  on  behalf  of  an  heir-at-law  against  a  devisee  un- 
less there  are  strong  circumstances  to  induce  such  appointment 
as  the  heir  has  his  remedy  at  law  by  bringing  ejectment.*  Nor 
will  a  receiver  be  granted  against  the  heir,  at  the  instance  of  the 
devisee,  pending  the  issue,  except  in  a  strong  case,  as  where  the 
court  feels  clear  from  the  evidence  that  there  is  no  ground  to  im- 
peach the  will,  or  where  the  heir  throws  a  doubt  upon  his  own 
title  by  moving  to  postpone  the  trial  ;*  or,  more  generally  speak- 
ing, where  the  claimant  satisfies  the  court  that  there  is  a  reason- 
able probability  of  his  succeeding  on  the  issue,  and  that  the 
property  will  be  endangered  by  being  left  in  the  possession  of 
the  heir-at-law.* 

A.  In  Ejectment  Suits. — The  cases  in  which  receivers  may 
be  appointed  in  actions  of  ejectmenf^  will  be  later  considered.^ 

/.  At  Instance  of  Vendee  of  Land. — In  California  the 
superior  court  has  jurisdiction  to  appoint  a  receiver  in  an  action 
brought  by  a  vendee  of  land,  who  has  repudiated  his  purchase 
because  of  the  vendor's  fraud,  to  regain  possession  of  the  money 
and  securities  given  for  the  land.® 

the  whole  of  a  property,  at  the  instance  was  becoming  dilapidated  and  less  val- 

oi  a  mortgagee  of  an  undivided  share,  uable,  and  for  which  tenants  could  not 

Sumsion  v.  Crutwell,  31  Weelc.  Rep.  be    obtained    for    want    of    guaranty 

399.     See  also  Holmes  v.  Bell,  2  Beav.  against  the  powers  of  distress  given  to 

209.     Compare  Stockman  7;.  Wallis,  30  each   of  such  grantees,  who  could  not 

N.  J.  Eq.  450;  Chetwood  «.  Coffer,  30  separately  recover  or  maintain  posses- 

N.  T.  Eq.  451.  82on  of  the  property.     White  v.  Smale, 

Allowance  of  a  receiver  of  part  of  an  22  Beav.  75. 

estate  was  made  in  Calvert  v,  Adams,  1.  Knight  v,  Duplessis,  i   Ves.   Sr. 

2  Dick.  478.    But  compare  Willoughby  225. 

V.  Willoughby,  cited  in  note  to  preced-  See  as  to  special  circumstances  un- 

ing  case.    See  also  Hargrave  v.  Har-  tier  which  a  receiver  will,  it  seems,  be 

grave,  9  Beav.  551.  appointed,    Middleton  v,  Sherburne, 

Where  a  bill  in  equity  by  one  tenant  4  Y.  &  C.  377.  And  as  to  postpone- 
in  common  of  tools  and  machinery,  ment  of  action  on  motion  for  a  re- 
against  another  shows  no  right  to  final  ceiver,  where  it  is  alleged  that  the 
relief  upon  any  of  the  grounds  set  forth,  will  was  forged,  see  Bonser  v.  Brad- 
the  injunction  and  receiver  prayed  for  shaw,  4  Jur.,  N.  S.  loii. 
as  means  to  secure  the  ultimate  pur-  2.  Lord  Fingal  v.  Blake,  i  Moll.  113. 
pose  of  the  bill,  fall  with  it.  Blood  v.  See  further,  as  to  when  a  receiver  may 
Blood,  no  Mass.  548.  As  to  receiver  be  appointed  in  such  a  case.  Earl  of 
for  a  vessel  where  *  part  owners  cannot  Fingal  v,  Blake,  2  Moll.  60;  Dobbin 
agree  upon  the  sale  or  for  the  working  v,  Adams,  8  Ir.  Eq.  Rep.  157.  And  as 
of  it,  see  Andrews  r.  Betts,  8  Hun  (N.  to  when  a  receiver  wilfbe  refused, 
Y.)  323;  and  as  to  receivers  for  a  trot-  Lloyd  r.  Lord  Trimleston,  2  Moll.  83. 
ting  horse  held  under  an  attachment,  8.  Clark  v.  Dew,  i  R.  &  M.  109. 
where  the  co-owner  is  alleged  to  be  in-  As  to  appointment  of  receiver  pend- 
solvent  and  to  be  seeking  to  collusively  ing  new  trial  after  verdict  upon  issue 
obtain  the  animal,  see  Shehan  v.  Ma-  devisaxnt  vel  non^  see  Bainbrigge  v. 
har,  17  Hun  (N.  Y.)  130.  A  receiver  Bainbrigge,  20  L.  J.  Ch.  N.  S.  141. 
has  been  granted  to  protect  the  prop-  4.  See  note  to  Cortleyeu  v.  Hath- 
erty  upon  the  idea  that  nobody's  rights  away,  64  Am.  Dec.  494. 
were  thereby  prejudiced;  where  appli-  5.  See  infra^  this  title,  Receivers  in 
cation  therefor  was  made  in  a  suit  on  Particular  Cases — Of  Real  Property. 
behalf  of  a  number  of  grantees  of  rent  6.  Loaiza  v,  Superior  Court,  85  Cal. 
charges  on  the  aame  property,  which  35 ;    9  Lawy.    Rep.  Ann.    382.     See 
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j\  Against  Tenant  for  Life. — A  receiver  will  not  be  ap- 
pointed to  raise  the  arrears  of  interest  which  accrued  during  the 
lifetime  of  a  former  tenant  for  life,  out  of  the  estate  of  a  like 
subsequent  tenant.^ 

But  a  receiver  has  been  granted  against  a  tenant  for  life  sub- 
ject to  a  term  to  raise  portions,  who  refused  to  produce  title 
deeds  necessary  to  raise  such  portions.* 

k.  At  Creditor's  Instance. — Upon  a  bill  by  creditors 
claiming  satisfaction  against  the  real  as  well  as  the  personal  estate, 
a  receiver  will  be  appointed  in  the  first  instance,  where  it  appears 
by  the  answer  of  the  party  in  possession  of  the  real  estate,  that  it 
must  become  responsible  to  the  demand,  on  account  of  the  prob- 
ability that  there  will  be  no  personal  estate  to  be  first  applied  to 
debts.8 

/.  In  Divorce  Cases. — A  husband,  who  is  guilty  of  adultery, 

voluntarily  subjects  himself  to  the  jurisdiction  of  the  court,  so  far 
as  to  enable  the  chancellor  to  order  his  property  to  be  applied, 
through  a  receiver,  to  the  support  of  his  family  during  the  divorce 
litigation  and  afterwards.*  So  the  court  may  appoint  a  receiver 
where  the  husband,  to  evade  the  payment  of  alimony,  attempts  to 
fraudulently  dispose  of  his  property  and  leave  the  State.* 

6.  Jurisdiotion  to  Appoint — a.  Equitable  Jurisdiction  to  Ap- 
point— (i)  In  General, — The  right  to  appoint  a  receiver  is  inherent 
in  a  court  of  chancery,  or  in  any  court  which  possesses  equitable  ju- 
risdiction ;^  but  this  jurisdiction  does  not  exist  in  courts  of  law,  as 
such,  unless  specially  conferred  \^  nor  of  necessity  does  a  State 
code  which  specifies  certain  cases  in  which  a  receiver  may  be 

further  on  this  subject  in  general,  note  ceiver  where  husband  designedly  omit- 
to  Cortleyeu  v,  Hathaway,  64  Am.  ted  to  pay  interest  on  mortgaged  prop' 
Deo.  491 ;  and  infra^  this  title,  Re^  erty,  so  that  it  would  be  foreclosed  and 
ceivers  in  Particular  Cases — Between  he  might  obtain  the  surplus  proceeds 
Vendors  and  Pnrckasers,  and  so  facilitate  his  escape  from  co- 

1.  Garnett  v.  Pratt,  H.  &  }.  304.  ercive  proceedings  for  the  support  of 

2.  Brigstocke  v.  Mancel,  3  Madd.  his  family,  Holmes  r.  Holmes,  25  N. 
48.  J.  Eq.  10.     And   as   to  appointment  of 

8.  Tones  v,  Pugh,  8  Ves.  71.  receivers  to  secure  the  income  of  prop- 

4.  Kirby  v,  Kirby,  i   Paige  (N.  Y.)  erty  to  satisfy  alimony,  where  the  Kus- 

262.  band  separated  from  his  wife  without 

For  refusal  to  determine  rights  of  providing  for  her  support,  and  con- 
wife  where  receiver  appointed  of  rents  veyed  his  property  to  his  son  to  pre- 
and  profits  of  real  estate,  partly  belong-  vent  her  from  obtaining  subftistence, 
ing  to  third  person,  see  Vincent  v.  Questel  v.  Q^iestel,  Wright  (Ohio)  492. 
Parker,  7  Paige  (N.  Y.)  66.  A  re-  Concerning  appointment  of  receiver 
ceiver  in  a  divorce  suit  to  apportion  the  in  proceedings  supplementary  to  exe- 
property  between  the  husband  and  cution  upon  judgment  for  alimony,  and 
wife  was  appointed  in  Bergen  v,  Ber-  his  power  to  sue,  see  Barker  v,  DsLy- 
gen,    22    111.   1S8;     and    to    hold  and  ton,  28  Wis.  381. 

rent  property  set  apart  to  the  wife,  as  6.  Folsom   v.  Evans,  5  Minn.  419; 

permanent  alimony,  in  Stillman  v.  Still-  Skinner  v.  Maxwell,  66  N.   Car.  47. 

man,  7  Baxt.  (Tenn.)  172.  See  also  Battle  v.  Davis,  66  N.  Car. 

6.  Carey  v.  Carey,  3  Daly   (N.  Y.)  355. 

435.    See  also  as  to  appointment  of  re-  7.  Folsom  v.  Evans,  5  Minn.  419. 
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appointed,*  materially  alter  the  equitable  jurisdiction  of  the 
courts  upon  the  subject.* 

(2)  In  Partition  Suits. — It  is  competent  for  a  court  of  equity, 
in  some  cases,  to  grant  a  receiver  in  partition  suits ;  and  whether 
in  a  particular  case  the  power  of  the  court  has  been  properly 
exercised,  cannot  be  determined  upon  certiorari.^ 

(3)  Pending  Ejectment  Suit. — But  a  court  of  equity  is 
not  authorized  to  appoint  a  receiver  to  hold  land  pending 
an  action  of  ejectment  for  the  recovery  of  the  same,  where 
defendant  in  ejectment  was  a  dona  fide  purchaser  thereof.* 

(4)  In  Partnership  Cases, — A  court  of  equity  has  inherent 
power,  not  dependent  upon  any  statute,  to  appoint  a  receiver  in 
the  settlement  of  partnership  affairs ;  and  where  no  statute  de- 
prives the  court  of  that  power,  it  exists  where  an  accounting,  sale, 
and  division  of  the  partnership  property  is  sought.* 

(5)  Over  Corporations, — But  the  general  and  ordinary  jurisdic- 
tion of  courts  of  equity  does  not  embrace  the  power  to  appoint 
a  receiver  of  the  property  of  a  corporation  in  aid  of  a  suit  prose- 
cuted by  a  private  person ;  for  this  is  only  to  say  that  there  is  no 
jurisdiction  vested  in  these  courts  in  such  a  case  to  dissolve  a 
corporation  ;  and  such  power,  if  it  exists  at  all,  must  be  derived 
from  a  statute  conferring  it  on  the  court.® 

(6)  In  Foreclosure  Cases. — The  power  of  a  court  of  equity  to 
appoint  a  receiver  pendente  lite  in  foreclosure  proceedings  is, 
however,  inherent  in  such  a  court  as  a  part  of  its  incidental  juris- 
diction, and  is  not  dependent  on  statutory  authorization.'^ 

b.  Statutory  Jurisdiction  TO  Appoint— (i)  UncUr  English 

Judicature  Act, — Sometimes  the  jurisdiction  to  appoint  receiv- 
ers is  greatly  enlarged  by  statute ;  and  this  is  especially  the  case 
under  the  English  Judicature  Act,®  which  provides  that  a  receiver 
may  be  appointed,  upon  terms  or  otherwise,  by  an  interlocutory 
order  of  court,  "  in  all  cases  in  which  it  shall  appear  to  the  court 
that  it  is  just  or  convenient  that  such  order  should  be  made."® 

1.  Like  North  Carolina  Code   Civ.  in    Particular    Cases — Receivers   for 

Proc,  ^315.  Corporations, 

5.  Skinner  v.  Maxwell,  66  N,  Car.  48.  7.  U.  S.  Trust  Co.  v.  New  York,  etc., 
8.  Goodale  r.  Fifteenth  Dist.  Court,  R.  Co.,  loi  N.  Y.  483 ;  25  Am.  &  Eng.  R. 

56  Cal.  32.  See  further,  jff/r<7,  this  title,  Cas.  602.    See  Hollenbeck  v,  Donnell, 

Particular    Kinds    of  Cases     Where  94  N.  Y,   346.     Concerning  receivers 

Receiver  Appointed,  for  mortgaged  property,  consult  further 

4.  Whitworth    v.    Wofford,  73   Ga.  infra,    this    title.   Receivers  in    Par- 

260.     See  further  concerning  receivers  ticular   Cases — Receivers   for   Mort' 

in  ejectment  suits,  note  to  Cortleyeu  v,  gaged  Proprrty. 

Hathaway,  64  Am.  Dec.  494.  8.  Act  of  1873,  (  25,  sub-sec.  8. 

6.  CoxV'.  Volkert,  86  Mo.  511.  See  9.  See  Anglo-Italian  Bank  v.  Davies, 
farther  concerning  receivers  for  part-  L.  R.  9  Ch.  Div.  286.  As  to  the  en- 
nership  property,  infra^  this  title,  Re-  forcement,  under  the  Rules  of  1875,  ^^ 
-ceivers  in  Particular  Cases — Recei'  a  judgment  for  payment  of  money  into 
vers  for  Partnership  Property,  court  by  the  appointment  of  a  receiver, 

6.  French  Bank  Case,  53  Cal.  5^0.  see  Stanger  Leathes  v,  Stanger 
See  further  concerning  receivers  for  Leathes,  Weekly  Notes  for  1882,  p. 
corporations,  infra,  this  title.  Receivers    71. 
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Authority  to  Appoint  WlMB  it  Appear*  him;  and   the  defendant   in  ejectment 

"Just  or  ConTonlent." — Under  this  pro-  set  up  a  defense    that    in    equity    the 

vision  a  receiver   maj  be  appointed :  plaintiff  was  only  a  sub-mortgagee;  but 

Over  the  equitable  interest  of  a  de-  the  evidence  in  support  of  the   motion 

faulting  trustee  in  property  in  Mng^  showed  that  the  property  was  wasting^ 

land^  in  order  to  enforce  a'  judgment  and  that  even  if  the  plaintiff  was  only 

for  payment  of  money  into  court  by  sub -mortgagee,  it  was  insufficient  for 

him,  where  he  is  out  of  the  jurisdiction,  the  original  mortgage  upon  it;  and  this 

In  re  Coney,  L.  R.,  29  Ch.  Div.  995.  evidence  was  not  met  to  the  satisfac- 

In  an  order  that  the  costs  of  a  cross-  tion  of  the  court.     Real,  etc.,  Advance 

action  should  be   paid   by  a   married  Co.  v.  McCarthy,  27  Weekly  Reporter 

woman  who  had  separate  property  but  707. 

who  could  not  be  found  for  purposes  Over  the  income  of  a  wife's  rever- 

of  service,  Bryant  v.  Bull,  L.  R.,  10  sionary  interest  under  a  will,  upon  the 

Ch.  Div.  155.  ex  parte  application  of  a  plaintiff  who 

On  an  interlocutory   application    in  had   obtained    judgment   against   the 

behalf  of  a  judgment  creditor  who  can-  husband  and  wife.     Fuggle  v.  Bland, 

not  obtain  possession  of  land  under  an  L.  R.,  11  Q^B.  Div.  711. 

ordinary  writ  of  elegit^     Anglo-Italian  Where  a  creditor  who  had  recovered 

Bank    v.    Davies,    L.   R.,  9  Ch.  Div.  judgment  in  an  action,  sued  out  a  writ 

283.  of  elegit^  to  which  writ  returned  that 

Until  the  hearing,  in  an  action  for  there  were  no  goods  or  lands  of  the 
partition,  where  one  of  the  co-owners  debtor  which  he  could  deliver;  but  it 
is  in  occupation,  though  not  in  exclu-  appeared  that  the  debtor  was  entitled 
sive  occupation,  of  the  property.  Por-  to  an  equity  of  redemption  of  certain 
ter  V,  Lopes,  L.  R.,  7  Ch.  Div.  359.  land:  and  the  creditor,  without  corn- 
By  extension,  after  appointment,  on  mencing  any  fresh  action  for  the  pur- 
an  interlocutory  application,  over  the  pose,  made  an  application  to  a  judge  at 
whole  property  comprised  in  the  plain-  chambers  for  the  appointment  of  a 
tiffs  security,  as  to  part  of  which  he  receiver ;  under  which  circumstances 
was  legal,  and  as  to  part  equitable  it  was  held  that  such  application  was 
mortgagee.  Pease  v,  Fletcher,  L.  R.,  x  rightly  made  in  the  original  action, 
Ch.  Div.  275.  and  tnat  it  was  unnecessary  to  com- 

In  an  action  for  the  specific  perform-  mence  a  new  action  for  the   purpose, 

ance  of  an  agreement  to  accept  a   lease  Smith  v.  Cowell,  L..  R.,  6Q..B.  Div.  76. 

of  a  farm,  in  which  judgment  had  been  By  way  of  equitable  execution  upon 

given  for  the  defendant,  and  the   plain-  furniture,of  which  an  invalid  bill  of  sale 

tiff  had  appealed;  under  which  circum-  has  been  given,  by  one  of  several  defaul- 

stances  the  court  of  appeal,  in  the  ab-  ting  trustees  ordered  to  pay  money  into 

sence  of  any  previous  application  to  the  court  in  weekly  installments,  although 

divisional  court  or  a  judge,  appointed  sequestration  was  the  proper  remedy, 

the   plaintiff  receiver  and  manager  of  because  of  the  jurisdiction  to  appoint 

the  farm  without  security,  on  his   un-  a  receiver  if  it  appeared  just  or  con- 

dertaking  to  abide  by  any  order  which  venient  so  to  do.     /«  re  Whiteley,   56 

the   court   might   make  in  the  matter.  L.  T.,  N.  S.  847,  relying  upon  In  re 

Hyde   v.  Warden,    L.  R.,  i    Ex.  Div.  Pope.  17  Q^B.  Div.743,or  55  L.  T.,  N. 

310.  S.  369,  upon  Bx  parte  Evans.  In   re 

Where    an    interpleader     issue    has  Watkins,  L.  R.,  13  Ch.  Div.  260,  or  41 

been  ordered  to  try  the  right   to  goods  L.  T.,  N.  S.  567,  and  upon  Anglo-Ital- 

seized  in   execution,  in  which  case  the  ian  Bank  z*.  Davies,  L.  R.,  9  Ch.  Div. 

court   or  a  judge   may  order  that  in-  285,  or  39  L.  T.,  N.  S.  245. 

stead  of  a  sale  by  the  sheriff,  a  receiver  But  the  court  will  appoint  a  receiver 

and  manager  of   the    property   be  ap-  in  behalf  of  a  judgment  creditor  only 

pointed.    Howell  v.  Dawson,  L.  R.,  13  where  there  is  some  legal   impediment 

Q.  B.  Div.  68.  in  the  way  of  getting  legal  execution. 

Upon    terms,  where   the  plaintiff,  in  or  where  special  circumstances  exist  to 

an   ejectment    action    which    was    set  make  it  "just  or  convenient*' within  the 

down  for  trial,  but  had  been  stayed  un-  meaning  of  the  act.    Manchester,  etc., 

til   another  action  affecting  the    same  Banking  Co.  v,   Parkinson,  22   Q^  B. 

property,  and  brought  by  the  defendant  Div.  173;  37  Week.  Rep.  265;  doubtimg 

in  ejectment  against  the    plaintiff   and  Whittaker  v.  Whittaker,  7   Prob.   Div. 

others,  should  be  ready  for  trial,  moved  15,  or  30  Week.  Rep.  431. 

for  a  receiver    and    for  attornment  to  Nor  does  the  phraseology  used,  that 
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(2)  Under  Irish  Judicature  Act, — The  doctrine  in  regard  to 
jurisdiction  to  appoint,  under  the  Irish  Judicature  Act,*  in  in- 
stances involving  a  wife's  separate  property,  is  indicated  in  a  case 
where  an  action  was  brought  against  a  married  woman  alleged  to 
be  possessed  of  separate  estate ;  and  no  statement  of  defense 
being  delivered,  the  Master,  by  his  report,  found  that  she  was  en- 
titled to  separate  estate  vested  in  trustees,  and  subject  to  certain 
charges ;  whereupon,  the  report  being  confirmed,  the  plaintiff  was 
appointed  receiver,  without  security,  of  the  residue  of  the  income 
of  the  separate  estate,  after  payment  of  the  prior  charges,  such 
plaintiff  undertaking  to  act  without  commission.* 

(3)  Under  Canadian  Judicature  Act. — ^An  identical  provision 
with  that  in  force  in  England  is  made  under  the  similar  enactment 
in  the  Province  of  Ontario,  Canada;^  but  whether  the  application 
is  interlocutory  or  made  at  the  hearing  ;  whether  it  is  incidental  to 
other  relief  or  is  the  sole  subject  of  the  action  ;  and  whether  it  is 
made  at  the  instance  of  a  judgment  creditor  or  of  any  one  else, 
the  court  acts  only  upon  a  proper  case  being  made  out  for  the 
exercise  of  its  jurisdiction,  according  to  well  established  princi- 
ples ;^  and  it  is  in  that  sense  only  that  a  receiver  can  be  said  to  be 
ex  debito  justiticefi 

(4)  Under  Indiana  Statute. — Of  like  broad  scope  is  the  Indiatta 
statute,  which  provides  that  receivers  may  be  appointed  in  cases 
"  where,  in  the  discretion  of  the  court,  it  may  be  necessary  to  se- 
cure ample  justice  to  the  parties  ;^  and  under  this  provision  it  has 
been  held  that  the  court  had  undoubted  power  to  appoint  a  re- 
ceiver of  the  property  of  a  corporation,  in  a  suit  by  a  stockholder 
against  it,  where  the  directors  acting  for  a  majority  of  the  stock- 
holders have  been  derelict  in  the  matter  of  repairs,  thus  endan- 
gering the  rights  of  the  other  interested  parties,  and  rendering 
the  property  unproductive^ 

(5)  Under  Various  State  Statutes. — Under  State  statutes  in 
this  county,  various  questions  have  arisen  in  the  present  connec- 
tion, as  will  be  seen  from  the  note  below.® 

a  receiver  **niay"  be  appointed  when  it  12  Ont.  App.  290;  35   Am.  &  Eng.  R. 

U  just  or  convenient,  take  awa^'   the  Can.  640. 

discretion  of  the  court  to  refuse  a  re-  0.  Smith  v.  Port  Dover,  etc.,  R.  Co., 

ceiver  asked  on  behalf  of  a  legal  mort-  12  Ont.  App.  290;  25  Am.  &   Eng.  R. 

gagee,  who  has  taken  possession  and  Cas.  640. 

lemained  in  possession  for  a  iong  time,  6.  Indiana  Rev.  St.  1882,  $  1222,  ch.  7. 

and  then  at  the  last  moment  declares  7.  Wayne    Pike  Co.  v.    Hammond 

that  he  will  give  up  possession  and  put  (Ind.  1891),  27  N.  E.  Rep.  491. 

the  mortgagors  to  the  expense  of  a  re-  8.  In  I^ew  Tork  the  supreme  court 

ceivership.    In  re  Prytherch,  42  Ch.  has  no  general  power  to  appoint  re- 

D.  600.  ceivers  of  the  property  of  any  corpo- 

1.  Act  of  1877,  ^  28,  sub -sec.  8.  ration,  whether  domestic  or  foreign, 

2.  M  Garry  v.  White,  16  L.  R.  (Ir.)  except  such  as  is  derived  from  the 
324.  statute,    and    the     statute      as    for- 

8.  Ontario  Judicature     Act,    $    17,    merly     constituted,      distinctly    pro- 

«nb-sec.  8.  vides      that    a    receiver    of     a  cor- 

4.  Smith  V.  Port  Dover,  etc.,  R.  Co.,    poration     could    be    appointed  only 
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(6)  Controlling  Force  of  Statute. — Where  the  provisions  of  the 
-statute  are  applicable,  and  they  furnish  an  adequate  remedy,  the 
power  of  the  court  to  appoint  or  continue  a  receiver  is  limited 
thereby ;  and  it  must  proceed  in  the  manner  therein  prescribed, 
or  its  orders  will  be  void.* 

c.  Jurisdiction  Dependent  on    Pendency    of    Suit. — 

Courts  have  ordinarily  no  jurisdiction  to  appoint  a  receiver, 
except  in  a  suit  pending,  in  which  a  receiver  is  desired  ;^  and  this 
rule  is  not  changed  by  the  Colorado  enactments  concerning  the 


by  the  supreme  court,  and  in  one  of  In  Massachusetts^  there  is  no  prece- 

tne  cases  enumerated  therein,  and  the  dent  for  the  appointment  of  a  receiver, 

case  of  a  c red itor-at -large  is  not  men-  under  the  general  equitjr  jurisdiction  to 

tioned  therein ;  so  that  it  would  seem  collect  debts  due  to  a  defendant  from 

that  the  filing  of  a  bill  hj  a  plaintiff  persons  in  foreign  jurisdictions,  in   a 

company,      simply       as      creditor-at-  suit  brought  by  a  judgment  creditor 

large,  on  behalf  of  itself  and  all  others  against  his  debtor;  and  if  this  can  be 

similarly  situated,  conferred  no  juris-  done  at  all  under  the  statute  of  that 

diction  upon  that  court  to  appoint  the  State,  it  cannot  be  done  where  the  bill 

receiver.      Lehigh  Coal,   etc.,   Co.  v,  does  not  name  the  persons  from  whom 

Central  R.  Co.,  43   Hun  (N.  Y.)  547;  the   debts  are  due,  or  specifically  dc- 

distinguishing  WoerishofTer  v.  North  scribe  the  debts  and  no  attfcmpt  is  made 

River  Constr.  Co.,  99  N.  Y.  398,  or  34  to  supply  this  defect  through  interroga- 

Hun  (N.  Y.)  634;  or  6  Civ.  Proc.  Rep.  tories.      Amy  v,    Maning,   149   Mass. 

113,  upon   the  ground  that  there  the  489. 

bill  was  filed  by  a  stockholder.     But  In  California^  a  statutory  provision 

see  as  to  power  of  superior  court  of  for  the  appointment  of  a  receiver  in 

New  York  city  to  appoint  a  receiver  cases  where  a  corporation  is  insolvent 

ior  a  corporation  in  sequestration  un-  has    been     held     inoperative     in     the 

der   change   in   condition    of    statute,  absence  of  other  provisions  authorizing 

Jelly   V,   Paraiso  Reduction  Co.,  i  N.  the  dissolution  of  a  corporation  at  the 

V.    Supp.    III.      See    also    Than    v.  instance  of    private  parties.      French 

Bankers',  etc.,  Tel.  Co.,  2  N.  Y.  Supp.  Bank  Cane,  53  Cal.  553.    The  Superior 

12.  Court  is  held  to  have  no  jurisdiction  to 

Indeed  in  that  State  the  legislature  appoint  a  receiver  of  the  property  of  a 

has  carefully  prescribed  the  ca.ses   in  corporation  in  a  quo  warranto  proceed- 

which  a  receiver   may   be   appointed,  ing  upon  judgment  of  forfeiture  of  its 

and  other  provisional  remedies  grant-  corporate    charter,   in   Havemeyer    v, 

ed;   and  by  specifying  the    cases    in  Superior  Court,  84  Cal.  31^5;  18  Am. 

which   a    receivership    may    be    had,  St.  Rep.  205. 

pending  the  action,  and  as  a  proceed-  In  Minnesota  the  statute  declaring 

ing  in  the  action,  has  as  carefully  ex-  that  a  mortgage  of  real  property  shall 

eluded   every  other  case,  and  prohib-  not  l>e  deemed  a  conveyance,  so  as  to 

ited   the  appointment  except  as    au-  enable  the  mortgagee  to  recover  pos- 

thorized.      Fellows    v,   Heermans,   13  session    without    foreclosure,  is     held 

Abb.  Pr.  N.  S.  (N.  Y.)  7.     But  the  in-  not  to  abrogate  the  power  of  the  court 

dependent  general  jurisdiction  of  the  to  appoint  a  receiver  of  such  property 

supreme   court  to    appoint    receivers  in  an  action  to  foreclose  the  mortgage, 

over  insolvent  corporations,  is  asserted  when   that  becomes  necessary  for  the 

in   Potter  r>.  Merchants'  Bank,  28  N.  protection  of  such  equitable  rights  of 

Y.  653 ;  86  Am.  Dec.  273.    Concerning  the  mortgagee  as  do  not  rest  upon  the 

the  transfer  of  the  power  of  appoint-  common-Taw  principle  of  a  legal  estate 

ing  receivers  to  the  supreme    court,  transferred  bv  the  mortgage.     Lowell 

under  the  statute  of  1848,  see  Stewart  v.  v.  Doe,  44  Minn.  146* 

Beebe,  28  Barb.  (N.  Y.)   36.     As    to  1.  Colwell    v,  Garfield    Nat.    Bank, 

want  of  jurisdiction   of  the  superior  IX9N.  Y.  413. 

court  of  the  city  of  New  York  to  ap-  .     2.  Jones  v.  Bank  of    Leadville,   10 

point  receivers    to    wind    up  foreign  Colo.  472;  20  Am.  &   Eng.  Corp.  Cas. 

corporations  in  1853,  see  Day  r.  U.  S.  561.     See  sufra^  this  title,  Prerogmi- 

Car  Spring  Co.,  2  Duer  (N.  Y.)  608.  sites  to  Appointment. 

fiO 


IpprtBtm— t.  RECEIVERS.  tarlidietiai  to  AppoiaU 

cases  in  which-a  receiver  may  be  appointed,  or  other  provisions 
of  the  statutes  of  that  State  relating  to  corporations.^ 

y.  Questioning  Jurisdiction  of  Court— (i)  By  Objection 

to  Bill. — A  motion  for  an  injunction  and  a  receiver  will  not  be 
entertained  while  the  jurisdiction  of  the  court  or  the  equity  of 
the  bill  is  in  doubt  by  the  pendency  of  a  plea  or  demurrer  ;*  for 
under  these  circumstances  it  would  be  highly  improper  for  the 
court  to  interfere  by  the  exercise  of  such  high  powers  over  men's 
property.* 

(2)  Objection  Barred  by  Delay, — The  need  of  an  early  assertion 
of  an  objection  to  the  jurisdiction  of  a  court  of  equity,  precludes 
an  insolvent  corporation  from  raising  such  an  objection  to  the 
appointment  of  a  receiver  over  its  property,  after  long  delay  and 
acquiescence  therein.* 

e.  Jurisdiction    in    Particular  Cases — (i)  At  Instance 

of  Vendee  of  Land, — Under  the  California  statute  regulating  the 
appointment  of  receivers,*  a  superior  court  in  that  State^ 
which  has  general  jurisdiction  to  enforce  the  rescission  of  a  con- 
tract to  purchase  land,  sought  on  the  ground  that  such  contract 
was  procured  by  fraudulent  misrepresentations  as  to  the  value 
of  the  land,  has  jurisdiction  to  appoint  a  receiver  of  the  moneys 
and  securities  in  that  State  which  the  purchaser  claims  should 
be  restored.* 

(2)  At  Instance  of  Judgment  Creditor, — A  judgment  creditor  is 
entitled,  on  the  return  of  an  execution  unsatisfied,  to  an  order  for 
the  examination  of  the  debtor  and  to  an  order  forbidding  the 
transfer  of  his  property ;  and  when  such  orders  have  been  issued 
and  served,  the  judgment  creditor  has  a  lien  on  the  debtor's 
equitable  assets  disclosed,  and  can,  under  the  construction  given 
to  the  Minnesota  law,  obtain  the  appointment  of  a  receiver,  as  the 
proceedings  supplementary  to  execution  are  regarded  in  the  light 
of  a  creditor's  bill ;  nor  is  it  a  bar  to  the  appointment  that  subse-- 
quently  to  such  proceedings  the  judgment  debtor  has  made  a 
voluntary  assignment  of  his  property  to  an  assignee  of  his  own 
choosing.''^ 

(3)  Against  Executor, — The  alleged  rule  that  a  receiver  is  only 
appointed  to  take  and  hold  possession  of  property  where  the 
title  is  in  controversy  has  been  interposed  as  an  objection  to  the 
jurisdiction  to  appoint  a  receiver  to  take  the  assets  out  of  the 

1.  Jones  V,  Bank  of  LeadviUe,   10  0.  California    Code    Civ.    Proc,   ^ 

Colo.  472.  564. 

a.  Ewing  V.  Blight,  3   Wall.  Jr.  (C.  6.  Loaiza  v.  Superior  Court,  85  CaL 

C.)  139.  35.     See  further  as  to  receivers  bet ween^ 

8.  Ewing  V,  Blight,  3  Wall.  Jr.  (C.  vendors  and  purchasers,  infra^  this  ti- 

C.)    139.     See    also,  against   appoint-  tie,  Receivers  in  Particular   Cases — 

ment  while  demurrer  to  bill  pending,  Receivers  Between  Vendors  and  Pur- 

Cook  V.  Detroit,  etc.,  R.  Co.,  45   Mich,  chasers, 

454;  12  Am.  &  Eng.  R.  Cas.  459.  7.  Tomllnson,  etc.,Mfg.Co.t;.Shatto, 

4.  Brown  V.  Lake  Superior  Iron  Co.,  34   Fed.    Rep.  3S1.      See    further,    as 

134  U.  S.  535.  to  receivers  after  judgment,  infra^  thia 
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hands  of  an  executor,  who  has  legal  title  to  them,  and  to  deliver 
them  to  a  receiver  for  the  benefit  of  creditors,  who  had  no  spe- 
cific legal  right  to  them;  but  this  objection  is  met  by  the  consid- 
eration that  the  creditors  have  an  interest  in  the  assets  for  the 
payment  of  their  debts,  and  that  the  executor  representing  the 
deceased  is  a  quasi  trustee  for  them  ;  and  this  gives  them  a  right, 
in  a  proper  case,  to  have  a  receiver  appointed  to  take  charge  of 
the  assets  in  order  to  prevent  waste.* 

(4)  Garnishment  of  Pledged  Stock. — In  order  to  invoke  the  aid 
of  a  court  of  equity  to  subject  a  debtor's  property  to  the  claims 
of  his  creditors,  the  demands  must  have  been  established  by  some 
judicial  proceeding ;  but  suing  out  and  serving  a  writ  of  garnish- 
ment in  the  case  of  pledged  stock  is  not  such  a  judicial  determi- 
nation of  the  claim  as  will  give  the  court  jurisdiction  to  entertain 
a  bill  asking  that  a  receiver  be  appointed  of  the  property 
attached.* 

(5)  Under  Landlord  and  Tenant  Act. — In  an  action  under  the 
landlord  and  tenant  act  of  North  Carolina,  carried  by  appeal 
to  the  superior  court,  it  is  within  the  power  of  the  court  to  ap- 
point a  receiver  to  collect  the  rents,  etc.,  upon  an  uncontroverted 
affidavit  by  the  plaintiff  that  the  defendants  entered  into 
possession  as  tenants  of  plaintiff,  held  over  after  expiration  of 
their  term,  are  insolvent,  and  that  plaintiff  has  no  security  for 
rents.* 

/.  What  Courts  May  Exercise  Jurisdiction— (i)/}/^^^/Aj// 

Courts, — In  Tennessee  the  supreme  court  has  power  to  issue 
restraining  orders  and  to  appoint  receivers,  when  it  becomes 
necessary  to  exercise  such  powers,  in  the  due  administration 
of  its  appellate  jurisdiction ;  but  to  exercise  this  authority,  the 
property  sought  to  be  placed  in  the  hands  of  the  receiver  must 
first  be  brought  under  the  jurisdiction  of  the  court,  by  virtue  of 
the  appeal  or  of  some  order  or  decree  rendered  in  the  court.* 

{2)  County  Courts. — A  county  court  in  Wisconsin,  having  civil 
jurisdiction,  possesses  the  power  to  appoint  a  receiver,  in  a 
proper  case,  upon  supplementary  proceedings  against  a  debtor, 
against  whom  .a  judgment  has  been  rendered  in  such  court.^ 

title,   Rectivers  in  Ptirticmlar  Cttses —  S/afrs  without  decidin?  whether  a  case 

Rirccii'ers  Aftrr  ymdipnrmt.  might  not  arise  in  which  it  would  appoint 

I.  Harman     v,    Wasjner    (S.    Car,  »  receiver  pending  an  appeal  to   that 

i8i)o)  13  S.  E.  Rep.  lOO,  court,  dechned  to  do  so  upon  the  show- 

r     Morton  r.  Grafflin,  6S  Md.  ^^3,        JTf  .?^^^^    '"    ^*^^  particular  case,   in 
^.       .         .«  «     ^.   .X         Pacific   R.    Co.    r.    Ketchum,   oc    U. 

S.  Ne:»bitt  r.  Turrenttne,  S3  N,  Car.     s.  a. 

53^*  As  to  exclusive  jurisdiction  of  AVw 

C  Kerr  r.    White*  7   Baxt.  (Tenn  )  7'ork  Supreme   Court,  prior  to  repeal 

396^     For  an  instance  of  such  appoint-  of  statute  Cj^^^.^  ^*  Paratso  Reduction 

men t,  see  West   r.   Weaver,  3   Heisk.  Co,,  i   N.   Y.  Supp.  11 1).  sec  Lehigh 

( Tenn. >  5g;;  and  for  an  instance  of  re-  Coal  etc.  Co,  r.   Central   R.  Co.,  43 

fusa)  to  ap;H>inl,  see  Allen  v.  Harris,  4  Him  (N.  Y.)  547. 

Lea  O^""-^  iQi*  ft>  Second   Ward  Bank  r.  Upmann, 

The  Supreme  Court  of  the  Vmittd  la  WU.  504. 
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(3)  Superior  Courts, — It  seems  that  the  superior  court  of  the 
city  of  New  Yori:  has,  within  its  territorial  limits,  general  juris- 
diction in  equity  coequal  with  the  supreme  court ;  and  that  it 
may  appoint  a  receiver  of  a  corporation  in  sequestration  proceed- 
ings, although  the  judgment  was  not  recovered  in  the  superior 
court,  but  in  the  court  of  common  pleas.* 

g.  In  Whom  Jurisdiction  Exists — (i)  Chancellor. — Some- 
times a  statute  authorizes  "  the  chancellor  "  to  appoint  a  receiver, 
as  is  the  case  under  a  New  Jersey  act,*  if  a  railroad  neglects  to 
run  daily  trains ;  and  an  enactment  of  this  character  has  been 
regarded  as  conferring  such  power  upon  the  court  of  chancery, 
and  not  upon  the  chancellor  in  his  personal  capacity ;  so  that  the 
authority  may  be  delegated  to  a  vice-chancellor.* 

(2)  Court  Commissioner. — But  a  court  commissioner  has,  in 
California^  no  jurisdiction  to  appoint  a  receiver;  and  a  bond 
given  by  a  receiver  so  appointed  is  void.* 

(3)  Circuit  Judges, — Circuit  judges  likewise  have  no  power, 
under  the  Mississippi  Code  of  1880,  to  appoint  receivers  in  cases 
pending  in  the  chancery  court,  either  when  the  chancellor  is 
disqualified,  or  in  any  other  state  of  the  case.^ 

(4)  Resident  or  Other  Judge  of  District. — In  North  Carolina, 
under  the  acts  of  1877  and  1879,  motions  fo^  ^^^  appointment 
of  a  receiver  may  be  made,  at  the  option  of  the  mover,  before  the 
resident  judge  of  the  district,  or  one  assigned  to  the  dis- 
trict, or  one  holding  the  courts  thereof  by  exchange.® 

h.  Place  Where  Jurisdiction  Exercised— (i)  Over  Cor- 
porations.— Suits  for  the  appointment  of  receivers  of  corporations 
are  from  the  very  nature  of  the  case  infrequent ;  and  the  plain- 
tiffs are  ordinarily  able  to  prosecute  their  actions  as  well  in  the 
proper  court  of  the  county  of  the  defendant's  principal  office  as 
elsewhere ;  so  that,  there  being  no  reason  for  restricting  the 
privilege  of  the  defendant  in  such  cases,  there  is  good  reason  for 
a  return  to  the  general  policy  of  the  venue  statutes,  and  a  require- 
ment, if  the  defendant  shall  so  demand,  that  suits  for  the  appoint- 
ment of  a  receiver  of  a  corporation  shall  be  brought  only  in  the 
county  of  its  principal  office  which  by  analogy  of  law  is  the 
county  of  its  residence.''  But  such  a  privilege  relating  to  the 
question  of  venue,  might  be  waived ;  and  an  intention  to  confer 
it  does  not  show  an  intention  on  the  part  of  the  legislature  to 
deprive  any  proper  court  of  the  State  outside  of  the  county  of 

1.  Jelly  V.  Paraiso  Reduction  Co.,  i  chancellor  cannot  refer  the  entire  ap- 
N.  Y.  Supp.  III.  pointment  of  a  receiver  to  the   register. 

2.  New  yersey  Supp.   Revision,  p.    Ex  parte  Smith,  23  Ala.  74. 

834,  pi.  42.  4.  Quiggle  V.  Trumbo,  56  Cal.  627. 

S.  Delaware    Bay    etc.    R.    Co.    v.        0.  Alexander   v.  Manning,   58  MisK. 

Marklcv,  45  N.  J.  Eq.  139;  37  Am.  &  635. 
Eng.  R.  Cas.  425.  6.  Corbin  v.  Berry,  83  N.  Car.  30. 

But  in  Aiabama,  in  strict  view  of  the        7.  Bonner  v.  Hearne,  75  Tex.  251;  39 

restrictive   words  of   the  statute,  the  Am.  &  Kng.  R.  Cas.  584. 
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the  principal  office  of  the  corporation,  of  jurisdiction  to  appoint 
a  receiver  of  the  corporation,  where  such  waiver  has  taken  place.* 

(2)  Over  Railroads. — Where  the  application  for  the  appoint- 
ment of  a  receiver  for  a  railway  company  should  be  made  in  the 
judicial  district  in  which  the  principal  business  office  of  the  com- 
pany was  located,  or  in  an  adjoining  county,  an  order  for  such 
appointment,  made  in  a  different  county,  is  without  jurisdiction 
and  void ;  and  it  does  not  stand  in  the  way  of  an  application  in 
the  proper  county.* 

I.  Appointment  in  Vacation. — The  question  whether  a 
receiver  may  be  appointed  in  vacation  seems  to  depend  upon  the 
terms  of  the  statute,  as  well  as  upon  the  authority  to  perform 
other  acts  in  vacation.  In  Illinois,  a  judge  of  a  circuit  court  can- 
not, in  vacation,  appoint  a  receiver  of  a  railroad  corporation.' 

But  in  Indiana,  under  an  express  provision  on  the  subject,  a 
judge  in  vacation  has  as  full  authority  to  appoint  a  receiver  in 
specified  cases,  as  when  the  court  is  in  regular  and  open  session.^ 

y.  Appointment  at  Chambers. — A  receiver  may  be  ap- 
pointed in  an  insolvency  proceeding,  as  well  as  in  ordinary  cases, 
in  California,  by  the  judge  at  chambers,  upon  an  ex  parte  appli- 
cation.* 

k.  Appointment  Sought  in  Another  Co-ordinate  Court 

— (i)  In  General. — When  a  court  which  has  jurisdiction  of  a  case 
has  appointed  a  receiver  for  the  property  which  is  the  subject  of 
the  suit,  and  such  receiver  has  taken  possession  of  the  property^ 
no  other  court  of  co-ordinate  jurisdiction  can  ordinarily  appoint 
a  receiver  for  the  same  property ,•  or  interfere  with  the  property 
in  the  hands  of  such  receiver,''  or  entertain  complaints  against 
the  receiver,  or  undertake  to  remove  him.*  This  rule  is  founded 
on  the  doctrine  of  priority  of  jurisdiction  stated  in  the  succeed- 
ing section. 

1.  Bonner  v,  Hearne,  75  Tex.  aci.  has  authority  to  appoint  a  receiver  in 

8.  U.S.  Tni8t  Co.  V,  New  York,  etc.,  vacation  and  to  subsequently  confirm 

Co.,  67  How.  Pr.  (N.  Y.)  390.  that  provisional    appointment  by  ao 

8.  Hammonck  r.  Farmers'  L.  &  T.  order  made  on  the  assembling  01  the 

Co.,  105  U.  S.  77 ;  7  Am.  &  Eng.  R.  Cas.  court.      Greeley    v.    Provident     Sav> 

469.     In    Mississippi,  under  the  code  Bank,  103  Mo.  213. 

of  x8So,  a  circuit  judge  cannot  appoint  5.  Real   Estate  Association  v»  San 

a  receiver  in  vacation  when  the  chan-  Francisco,  60  Cal.  227. 

cellor    is   disqualified.     Alexander  x*.  6.  Young  v,  Montgomery,  etc.,  R. 

Manning,  58  Miss.  634.  Co.,  2  Woods  (U.  S.)  618,  explaining 

i.  Pressley  v.  Lamb,  105  Ind.  183.  the  principle  involved. 
See  also  First  Nat.  Bank  v.  U.  S.  En-  7.  O'Mahony  v,  Belmont,  39  N.  Y. 
caustic  Tile  Co.,  105  Ind.  235.  But  for-  Super.  Ct.  385 ;  Hutchinson  v.  Green^ 
merly  there  was  no  law  in  that  State  6  Fed.  Rep.  837,  et  seq,;  Bruce  v.  Man- 
authorizing  a  judge  to  appoint  a  re-  .  Chester,  etc.,  R.  Co.,  19  Fed.  Rep.  345  ; 
ceiver  during  vacation  or  a  clerk  to  Nelson  v,  Conner,  6  Rob.  (La.)  341; 
approve  a  receiver's  bond  in  vacation.  Gelpcke  v.  Milwaukee,  etc.,  R.  Co.,  it 
Newman  v.  Hammond,  46  Ind.  120.  Wis.  456. 

In  Missouri,  the  circuit  court,  in-  8.  Young  v.  Montgomery,  etc.,  R. 

dependency  of  an  authorizing  statute,  Co.,  2  Woods  (U.  S.)  019. 
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(2)  Where  Previous  Appointment  Without  Jurisdiction. — But 
where  the  order  in  form  providing  for  the  appointment  of  a  re- 
ceiver is  without  jurisdiction  and  void,  because  made  in  the 
wrong  county,  it  presents  no  obstacle  to  an  application  in  the 
right  county.* 

(3)  *Doctrine  of  Comity. — And  furthermore,  under  the  principles 
of  comity  recognition  may  be  given  to  a  receiver  appointed  in  a 
foreign  jurisdiction.* 

/.  Priority  OF  Jurisdiction— (i)  General  Rule. — In  the  case 
of  conflicting  applications  for  the  appointment  of  a  receiver,  the 
settled  rule  is  that  the  court  which  first  takes  cognizance  of  the 
controversy  and  thus  obtains  jurisdiction,  will  retain  it  to  the  end 
of  the  litigation,'  and  incidentally  is  entitled  to  take  the  posses- 
sion or  assume  the  control  of  the  subject-matter  of  the  contro- 
versy, to  the  exclusion  of  all  interference  from  other  courts  of 
co-ordinate  jurisdiction.* 

(2)  Exceptions  to  Rule.  But  the  rule,  among  courts  of  Concur- 
rent jurisdiction,  that  the  one  which  first  obtains  jurisdiction  of  a 
case  has  the  exclusive  right  to  decide  every  question  arising 
therein,  is  subject  to  some  limitations;^  and  among  these  excep- 
tions have  been  placed  those  cases  where  a  court  may  take  action 
without  interfering  with  the  possession  of  a  receiver  appointed 
by  another  court  *  while  it  has  been  considered  that  the  proper 
application  of  the  rule  does  not  require  that  the  court  which  first 
takes  jurisdiction  of  the.  case,  should  also  first  take  possession  of 
the  property  in  controversy.'' 

m.  Extra-territorial  J  urisdiction— ( i)  Statement  of  Rule. 

— ^The  rule  in  this  country  is  said  to  be,  that  receivers  appointed 
by  one  jurisdiction  are  not  entitled,  as  of  right,  to  recognition 

1.  U.  S.  Trust  Co.  V.  New  York,  etc.,  Co.,  2  Biss.  (U.  S.)  401 ;  Crane  v.  Mc- 
R.  Co.,  67  How.  Pr.  (N.  Y.)  395.  Coy,  i   Bond  (U.  S.)  431.    The  doc- 

2.  See,  infra,  this  title,  Afplicatiou  trine  is  sustained    generally  in  West 
of  PrincipUs  of  Comity.  v.  Morris,  2  Disney  (Ohio)  416;  Bruce 

S.  Union  Trust  Co.  v,  Rockford,  etc.,  r.   Manchester,  etc.,    R.  Co.,  19  Fed. 

R.  Co.,  6  Biss.  (U.  S.)    198;  Ga^lordt*.  Rep.    344.    As    to    prior  jurisdiction 

Fort  Wayne,  etc.,  R.  Co.,  6  Bus.  (U.  precluding  action  in  another  suit  in  the 

S.)  290.  same  court,  see  Young  i;.   Rollins,  85 

See    application    of     this  doctrine  N.  Car.  488. 
where  both  appointments  were  on  the        4,  Union  Trust  Co.  v.  Rockford,  etc., 

same  day,  in  People  v.  Central  City  r.  Co.,  6  Biss.  (U.  S.)  ic,8;  Gaylord  v. 

Bank,  53   Barb.  (N.  Y)  417,  holding  Fort  Wayne,  etc,  R.  Co.,  6  Biss.   (U. 

that  the  party  who  first  applied  and  5  )  290 

t^^'^^H^.c^.t'^^X^^^^oi       ••  Buck..Co.bath.  3  W.H.  (U.  S.) 

the  other  party,  whose  receiver  merely  '^  «      rT>t_      *     n  j      ^               «:%  j 

first  took  possession  of  the  assets.  ^'  See  The   Holladay  Case,  27  Fed. 

The  same  principle  is  applied  to  give  Rep.  843. 

precedence    to  an   injunction  over  a  7.  Union  Trust  Co.  v.  Rockford,  etc., 

later  injunction  and  receiver  obtained  R  Co.,  6  Biss.  (U.  S.)  198;  Gaylord  v. 

on  an  ex  parte  application,  in  McCar-  Fort  Wayne,  etc.,  R.Ca,  6Biss.  (Ul  S.) 

thy  r.  Peake.  9  Abb.  Pr.  (N.  Y.)  165;  290. 

18H0W.  Pr  (N.  Y;)  139.  But   compare    Wilmer    v,  Atlantic, 

See  also  Bill  v.  New  Albany,  etc.,  R.  etc.,  R.  Co.,  2  Woods  (U.  S.)  425. 
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in  other  jurisdictions ;  and  that  courts  of  equity  cannot  acquire 
extra-territorial  jurisdiction  over  property  by  appointing 
receivers.* 

(2)  Qualification  of  Statement. — But  expressions  of  this  charac- 
ter have  been  considered  to  go  too  far ;  and  the  correct  and  cur- 
rent doctrine  appears  to  be,  that  under  the  principle  of  comity, 
the  courts  of  one  jurisdiction  will  recognize  the  authority  and 
permit  the  exercise  of  the  functions  of  a  receiver  appointed  in 
another  jurisdiction,  except  in  those  cases  where  a  court  of  the 
former  jurisdiction  finds  that  its  own  policy  would  be  displaced 
or  the  rights  of  its  own  citizens  invaded  or  impaired  ;*  and  this 
seems  to  be  especially  true  where  such  receiver  is,  by  the  terms 
of  his  appointment,  to  gather  the  assets  wherever  found.^ 

(3)  Ancillary  Receiver  in  Another  Jurisdiction. — Indeed,  even 
where  no  such  authority  is  given  to  the  receiver  appointed  by  a 
State  court,  the  court  of  another  State  may,  when  necessary, 
appoint  an  ancillary  receiver  in  the  latter  State,  to  collect  and 
take  charge  of  the  assets  therein.* 

(4)  Property  Controlled  Need  Not  be  Within  the  Jurisdiction. — 
Nor  is  the  right  to  confer  such  authority  to  be  questioned  upon 
any  theory  that  the  receiver's  power  is  limited  to  property  found 
within  the  State  where  he  is  appointed  ;  for  it  is  not  necessary 
that  the  property  should  be  within  the  jufisdiction  of  the 
court.* 

(5)  Defendants  Residence  in  Another  State. — So  a  court  of  one 
State  may  appoint  a  receiver  of  personal  property  within   its 

1.  Atkins  V.  Wabash,  etc.,  R.  Co.,  29  property   in  British  India^    Keys    v. 

Fed.  Rep.  173;  26  Am.  &  Eng.  R.  Cas.    Keys,  i  Beav.  425; v.  Lindsev, 

452.  15  Ves.  91 ;  Cockburn  v.  Raphael,  2  §. 

See  Booth  v.  Clark,  17  How.  (U.  S.)  &  S.  454 

335  {discussed  in  Hurd   v.   Elizabeth,  The  West  Indies. — Davis  v.  Barrett, 

41  N.  }.  L.  2,  and  Bank  v.  McLeod,  38  13  L.J.  Ch.,  N.  S.  304. 

Ohio  St.  185);   Moseby  v.  Burrow,  52  Canada, — C0/»/ar«  Faulkner  v.  Dan- 

Tex.  403 ;  Boulware  r.  Davis,  -90  Ala.  iel,  3  Hare  2041V. 

207;  9  Lawy.  Rep.  Ann.  602;  Holmes  v.  Italy. — Hinton  v.  Galli,  24  L.  J.  Ch. 

Sherwood,  16  Fed.  Rep.    727;   Harvey  121. 

r.  Varney,  104  Mass.  444.   But  compare  Ireland. — Houlditch   v,    Donegal,  8 

Chandler    v.    Siddle,  3  Dill.   (U.  S.)  Bligh,  N.  S.  349;  Langford  r.  Langford, 

479.  5   L.J.  Ch„   N.  S.  61;    Houlditch  v. 

a.  Hurd   V.  Elizabeth,   41  N.  J.  L.  4.  Wallace,  5  C.  &.  F.  666. 

See  also  Boulware  v.    Davis,  90  Ala.  Brazil. — Sheppard    v.    Oxen  ford,    1 

207;  note  in  6  Am.  St.  Rep.   185;  Ser-  K.  &  J.  500;  and  other  places.     2  Dan. 

comb  V,  Catlin,  128  111.  562;  15  Am.  St.  Ch.  Prac.  (5th  Am.  ed.)  1731;  Setonon 

Rep.  150.  Decrees  (4th    Eng.  ed.)  450;  Bunbury 

8.  See  Hurd  v.  Elizabeth,  41  N.T.  L.  v.  Bunbury.  i  Beav.  331. 

4;  Bank  t>.  McLeod,  3S  Ohio  St  184.  So  on  principles  of  comity,  the  aid  of 

4.     Williams    v.    Hintermeister,    26  a  New  Jersey  court  was  extended  to 

Fed.  Rep.  891,  relating  to  a  foreign  cor-  the   receiver  of  a  foreign  corporation 

poration.  seeking  to  obtain  possession  of  prop- 

0.  Bank  v.  McLeod,  38  Ohio  St.  184.  erty,  as  against  the  officers  of  the  cor- 

See    also    Houlditch     v.    Donegal,    8  poration,  who  were  charged  to  be  en- 

Bligh  N.  S.  343.  deavoring  to  withhold  it  by   fraud  or 

Thus  the  courts  of  England  have  subterfuge.    Bidlack'  v.  Mason,  26  N. 

Appointed  receivers  to  manage  landed  J.  Eq.  232. 
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jurisdiction  and  involved  in  a  pending  action,  although  the 
defendant  resides  in  another  State.^ 

(6)  Railroad  Passing  Through  Two  States. — And  where  a  rail- 
road lies  partly  in  one  State  and  partly  in  another,  a  receiver  may, 
in  a  proper  case,  be  appointed  in  the  former  State  over  the  mort- 
gaged property  of  such  road.* 

n.  Application    of     Principles    of   Comity  —  (i)   Gen^ 

eral  Rule. — Upon  principles  of  comity,  after  recognized 
and  always  acted  on,  except  when  they  come  in  conflict  with  the 
rights  of  suitors  in  the  local  courts,  receivers  appointed  in  one 
State  or  jurisdiction,  may  be  allowed  in  another  State  or  jurisdic- 
tion to  protect  interests  and  enforce  claims  concerning  the  prop- 
erty of  which  they  are  the  legal  guardians  ;*  and  their  authority 
and  acts  will  receive  recognition  in  a  sister  State.* 

(2)  Qualification  of  Rule. — But  comity  does  not  require  the 
courts  of  one  State  to  permit  the  exercise  of  such  privilege  by 
receivers  appointed  by  the  courts  of  another  State,  to  the  detri- 
ment of  citizens  of  the  former  State,  who  are  pursuing  appro- 
priate legal  remedies  in  the  court  thereof.* 

o.  Conflict  of  Jurisdiction  Between  State  and  Federal 
Courts — (i)  Doctrine  Confined  to  Receiver  in  Possession. — - 
Where  the  jurisdiction  of  a  State  and  Federal  Court  is  concur- 
rent, it  is  held  that  the  jurisdiction  of  the  latter  will  not  be  ousted 
if  it  appears  that  the  property  covered  by  the  litigation  is  not  in 

1.  Hellebush  v,  Blake,  1 19  Ind.  350.  19  N.  Y.  334;  follfrwed  as  to  comity  in 

But  the  court  will  not  in   England^  ap-  other  matters,  in  Willitts  v.  Waite,  35 

point  a  receiver  in   a  cause  where  the  N.  Y.  583;  and  distinguished  in  Tay- 

persons  representing  the  estate  are  out  lor  x>.  Atlantic,  etc.,  R.  Co.,  57   How. 

of  the  jurisdiction   and    have   no(  ap-  Pr.  (N.  Y.)  15. 

peared  in  the  suit.     Shaw  v.  Shore,  5  The  doctrine  of  comity  was  consid- 

L.  J.  Ch.  (N.  S.)  79.  ered  not  to  be  involved  in  the  question 

S.  State  V.  Northern  Cent.  R.  Co.,  18  whether    a    receiver    appointed    by  a 

Md.  315.  Federal  court    could    sue  in  his  own 

8.  Hunt  V,  Columbian  Ins.  Co.,  55  name  in  a  State  court,  in  Battle  v. 
Me.  397;  93  Am.  Dec.  596.  See  also  Davis,  66  N.  Car.  357. 
Boulware  v.  Davis,  90  Ala.  307;  Lawy.  6.  Hunt  v.  Columbian  Ins.  Co.,  ^5 
Rep.  Ann.  603;  note  in  6  Am.  St.  Rep.  Me.  398;  93  Am.  Dec.  596.  See  also 
185;  Bank  v.  McLeod,  38  Ohio  St.  183,  Boulware  v,  Davis,  90  Ala.  307;  9 
fuiiy  discussing  subject.  Hind  v,  Lawy.  Rep.  Ann.  603;  note  in  6  Am. 
Elizabeth,  41  N.J.  L.  3;  also  explain-  St.  Kep.  189;  Humphreys  v.  Hop- 
ing principle  andt  drawing  distinctions;  kins,  81  Cal.  5^4;  15  Am.  St.  Rep.  78, 
Runk  V.  St.  John,  39  Barb.  (N.  Y.)  and  note,  79;  Catliii  v.  Wilcox  Silver 
587;  Em  parte  Norwood,  3  Biss.  TU.  Plate  Co.,  133  Ind.  479;  18  Am.  St. 
S.)  iqii;  Pond  v.  Cooke,  45  Conn.  130;  Rep. 340. 

39  Am.   Rep.  673;   Davis   v.  Gray,  16  As  to  need  of  applying   to   courts  of 

Wall.  (U.  S.)  319;  Gravdon  v.  Church,  sister  State  to  be  made  a  party  to  pro- 

7  Mich.  50;  Pugh   V,   hurtt,  52    How.  ceedings  there,  see  South   Carolina   R. 

Pr.  (N.  Y.)  24;  Barclay  v.  Quicksilver  Co.  v.  People's  Sav.  Inst.,  64  Ga.  31. 

Min.  Co.,  6  Lans.  (N.  V.)  31.  As  to  Inability   to  raise  claim  that 

4.  See,  as  to  sale  and  assignment  of  corporation  was  dissolved  where  re- 
debt  due  an  insolvent  corporation,  by  ceivers  therefor  had  been  appointed  in 
receiver  thereof  appointed  in  another  another  State,  see  Taylor  v.  Colum- 
State,  Hoyt  v.  Thompson,  5  N.  Y.  338;  bian  Ins.  Co.,  14  Allen'(Ma8s.)  357. 
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the  possession  of  the  State  court,  or  of  the  defendants  as  its 
receivers.* 

The  doctrine  of  this  case  and  of  others  like  it  is,  that  it  is  the 
interference  with  the  possession  of  another  court,  that  would  en- 
sue if  jurisdiction  were  taken,  that  prevents  it  from  attaching, 
and  not  the  mere  existence  of  a  reqeivership,  if  the  receiver  has 
not  taken  the  property  in  controversy  into  his  possession.* 

(2)  Doctrine  Where  Receiver  in  Possession. — Even  apart 
from  adherence  to  this  doctrine,  it  seems  to  be  agreed  that 
where  a  receiver  is  in  possession  of  property  under  an  appoint- 
ment from  a  State  court,  the  Federal  court  will  not  take  jurisdic- 
tion in  the  matter,  by  interference  with  the  possession,*  or  other- 
wise,  and  a  like  view  has  been  taken  where  the  receiver  appointed 
by  a  State  court  was  endeavoring  to  obtain  possession  of  assets  ;* 
and  in  the  converse  case,  as  to  the  action  of  the  State  court, 
where  the  receiver  is  appointed  by  the  Federal  court.* 

When,  on  the  other  hand,  a  receiver  appointed  by  a  Federal 
court  is  vested  with  the  title  to  real  estate,  as  well  as  the  posses- 
sion thereof  as  such  receiver,  his  possession  is  the  possession  of 
the  Federal  court,  and  any  attempt  to  disturb  such  possession  by 
proceedings  subsequently  instituted  in  a  State  court  without  first 
obtaining  the  leave  of  the  Federal  court,  is  a  contempt  of  the 
Federal  court.® 

(3)  Doctrine  Disregarding  Receiver's  Possession. — ^Yet  it  is  some- 
times  considered  that  possession  by  the  receiver  is  not  essential  to 

1.  Andrews  v.  Smith,  19  Blatchf.  (U.  the  creditors,  in  Sedgwick  v.  Menck,  6 

S.)  103;  5  Fed.  Rep.  835.  Blatchf.  (U.  S.)  157;  1  Nat.  Bank.  Reg. 

S.  Andrews  v.  Smith,  19  Blatchf.  (U.  676. 
S.)  102;  5   Fed.    Rep.   83^,   reviewing        The  disqualification  of  a  receiver  ap- 

various  cases  on  the  subject   of   inter-  pointed  by  a  State  court  to  be  a  trustee 

ference    with    possession    of    another  or  assignee   in  bankruptcy  under  ap- 

court.  pointment  bj  a  federal  court,  is  devel- 

Pursuant  to  this  doctrine,  a  suit  may  oped  in  In  re  Stuyvesant  Bank,  6  Nat. 

be  entertained  by  a  federal  court  where  Bank.  Reg.  273. 

the  relief  sought  may  be  granted  with-        6.  Ohio,  etc.,  R.  Co.  v.  Fitch,  30  Ind. 

out  interfering  with  the    possession    of  504. 

the    receiver   appointed     by   a    State        6.  De  Visser  v.  Blackstone,  6  Blatchf. 

court.     The   Holladay   Case,  27  Fed.  (U.  S.)  236.     But  see,  as    to    different 

Rep.  843..  *  doctrine  under  the  act  of  1887,  Hilling- 

Incipient  steps  of  a  suit  in  the  State  ham  v.  Russell,  73  Tex.  50 ;  and  for  con- 
court  were  held  not  to  defeat  the  juris-  trary  view  as  to  receiver  of  a  railroad, 
diction  of  the  federal  court,  in  Buck  v.  see  Kinney  v,  Crocker,  18  Wis.  77; 
Piedmont,  etc.  L.  Ins.  Co.,  4  Hughes  criticising'  Wiswall  v.  Sampson,  14 
(U.  S.)  418;  4  Fed.  Rep.  853.  How.    (U.S.)    52,    and    Freeman    v, 

8.  See  Alden  v,  Boston,  etc.,  R.  Co.,  Howe,  24   How.   (U.   S.)   450;  though 

I  Nat.  Bank.  Reg.  231;    Conkling    v.  the  criticising  case  itself  does  not  seem 

Butler,  4  Btf;s.  (U.  S.)  24 ;/»  r*  Clark,  entirely  compatible    with    Milwaukee, 

4  Ben.  (U.  S.)  97.  etc  ,  R.  Co.  v,  Milwaukee,  etc.,  R.  Co., 

4.  Interference  in  bankruptcy  by  the  20  Wis.  172.     As  to  want  of  authority 

federal  court  was  declined   where   the  of  State  court  to  appoint  a  receivcV 

receiver  was  trj'ing  to  reduce   to  p«s-  where  property    in    hands    of    trustee 

session  assets  of  a  debtor,  and  to  apply  controlled  by  federal  court,  see  Bill    v. 

them  to  the  payment    of  a    judgment  New  Albany,  etc^  R.  Co.,  a  BIss.  (U. 

obtained  by  the  receiver  In  behalf  of  S.)  398. 
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preclude  interference  by  a  court  of  co-ordinate  jurisdiction,*  but 
that  there  is  no  safer  rule  to  adopt  than  that  the  court  which  first 
obtains  jurisdiction  of  the  controversy,  and  thereby  of  the  res^ 
is  entitled  to  retain  it  until  the  litigation  is  settled  ;^  and  that  even 
after  the  technical,  but  not  necessarily  final  dismissal  of  a  suit  in 
the  Federal  court,  that  court  retains  jurisdiction  to  such  an  extent 
that  its  jurisdiction  is  not  superseded  by  a  suit  for  a  receiver  in  a 
State  court.* 

(4)  In  Bankruptcy  Cases, — The  view  of  the  Federal  tribunals 
is  that  the  authority  of  Congress  to  pass  the  late  National  Bank- 
ruptcy Act,  or  a  similar  enactment,  is  paramount,  and  so  is  the 
jurisdiction  of  the  Federal  court  thereunder;*  and  this  doctrine 
is  applied  in  cases  of  conflict  arising  between  the  assignee  in  bank' 
ruptcy  and  the  receiver  appointed  by  a  State  court,*  and  to  other 
controversies  concerning  such  receiver,^  at  least  so  far  as  concerns 
cases  where  possession  has  not  been  taken  by  a  receiver  under  a 
specific  lien  on  the  property,''  or  otherwise,  prior  to  the  bank- 
ruptcy proceedings.® 

1.  Union  Trust  Co.  v.  Rockford,  etc.,  court  of  a  receiver  of  the  propertj  of 

R.  Co.,  6  Biss.  (U   S.)  198.  a  debtor,  for  the  purpose  of  paying  his 

8.  Gaylord  v.  Fort  Wayne,  etc.,  R.  debts,  is  regarded  as  defeating  and  de- 
Co.,  6  Btss.  (U.  S.)  291.  laying  the  operation  of  the  Bankrupt 

See  i\*o  May  v.  Pintup,  59  Ga.  i%$\  Act;  and  a  debtor  who  procures  such 
and  compare  Merchants',  etc.,  Mat.  appointment  commits  an  act  of  bank- 
Bank  V,  Masonic  Hall,  63  Ga.  551.  ruptcy  within  the  meaning  of  the  Act. 
The  former  of  these  cases  refers  to  the  In  re  Bininger,  7  Blatchf.  (U.  S.)  274. 
different  view  in  Wilmer  v.  Atlanta,  See  also  In  re  Merchants'  Ins.  Co.,  3 
etc.,  R.  Co.,  2  Woods  (U.  S.)  425,  Biss  (U.S.)  165. 
where  the  subject  is  fully  discussed.  But,  under  the  exception  as  to  prop- 

8.  Union   Trust  Co.    v,    Rockford,  erty  subjected  to  a  specific  lien,  a  re- 

etc,  R.  Co.,  6  Biss.  (U.  S  )  201.    See  ceiver  in  possession  of  mortgaged  pre- 

also  as  to  imperfect  bill,  full  di^cusston  mises  under  order  of  a  State  court  of 

in  Gaylord  v.  Fort  Wayne,  etc.,  R.  Co.,  chancery,    in   proceedings    for    fore- 

6  Biss.  (U.  S.)  290.  closure,    prior  to  commencement    of 

4.  Piatt  V.  Archer,  9  Blatchf.  (U.  S.)  proceedings  in  bankruptcy,  cannot  be 
569;  In  re  National  L.  Ins.  Co.,  6  Biss.  dispossessed  by  order  of  the  Federal 
(U.S.)  36;  In  re  Merchants' Ins.  Co.,  court  in  the  bankruptcy  proceedings: 
3  Biss  (U.  S.)  164.  See  also  Buchanan  Davis  v.  Railroad  Co ,  i  Woods  (U.  S.) 
V.  Smith,  16  Wall.  (U.  S.)  308.  664.    As  to  title  vesting  in  receiver  by 

5.  Piatt  T/  Archer,  9  Blatchf.  (U.  S.)  bankrupt's  conveyance ;  sec  In  re  Free- 
566;  In  re  Whipple,  6  Biss.  ( U.  S.)  517.  man,  4  Ben.  (U.  S.)  246. 

Compare^  as  to  when  assignee  not  Nor    will   the  Federal   court  affirm 

justified  in  suit  against  receiver.  Good-  and  sanction  the  act  of  its  marshal  in 

rich  V.  Remington,  6  Blatchf.  (U.  S.)  summarily  dispossessing  a  receiver  ap- 

516.  pointed  by  the  State  court.  In  re  Hulst 

6.  In  re  National  L.  Ins.  Co..  6  Biss.  7  Ben.  (U.  S.)  18.  See  also  as  to  sum- 
(U.  S.^  36;  In  re  Merchants'  Ins.  Co.,  mary  proceedings  to  take  goods  seized 
3  Biss.(U.  S.)  163.  for  rent,  Marshall  v,  Knox,  16  Wall. 

As  to  right  of  receiver  of  bankrupt  (U.  S.)  555. 

corporation  in  one  State  to  prove  his  So  it  is  sometimes  held  that,  even 

debt  in  Federal  court  of  another  State,  where  there  is  no  specific  lien  to  which 

sec  Ex  part f^  ^ovwoodi  3  Biss.  (U.  S.)  the  property  has  been  subjected,  the 

511.  Federal  court  will  not  interfere  with 

7.  See  Davis  x\  Railroad.  Co.,  i  the  possession  taken  by  a  receiver  of  a 
Woods  (U.  S.)  664.  State  court  prior  to  the  proceedings  in 

8.  So  the  appointment  by  a  State    bankruptcy:    In  re  Clark,  4  Ben.  (U, 
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• 

(5)  In  Foreclosure  Cases. — In  foreclosure  cases,  the  doctrine 
nnaintained  in  the  Federal  courts  is  that  where  the  property  is  in 
the  possession  of  a  receiver  appointed  by  the  State  court,  the 
Federal  court  will  do  nothing  to  disturb  his  possession,  or  to  in- 
terfere with  the  receivership,*  though  this  view  will  not  preclude 
the  Federal  court  from  having  jurisdiction  to  make  a  decree  of 
foreclosure  merely  determining  rights  and  not  interfering  in  any 
way  with  such  possession.^  So  in  the  State  courts  it  has  been 
held  that  such  a  court  has  no  jurisdiction  of  an  action  to  foreclose 
a  mortgage  where  the  premises  were  in  the  possession  of  a  re- 
ceiver  appointed  under  foreclosure  proceedings  in  the  Federal 
court ;  for  the  resulting  sale  would  disturb  the  possession  of  such 
receiver.* 

7.  Who  Hay  be  Appointed—^.  General  Principles— (i)  /«- 
different  Person  Alone  Eligible, — Receivers  should  be  impartial 
between  the  parties  in  interest  ;*  they  should  not  be  themselves 
personally  interested  in  the  litigation,  nor  the  partisans  of  any  of 
the  contending  litigants  ;^  and  none  but  such  an  indifferent 
person  is  ordinarily  eligible  to  appointment  as  a  receiver.® 

S.)  97 ;  Alden  v,  Boston,  etc.,  R.  Co.,  5  you  v.  Farmers',  etc..  Bank,  4  N.  J.  Eq. 

Nat.  Bank.  Reg.  230.  481;  Taylor  v.  Life  Assoc,  3Fed.  Rep. 

And  in  the  State  courts  it  has  also  469;  on  other  points,    13    Fed.    Rep. 

been  held  that  the  mere  filing  of  a  peti-  493. 

tion  in  bankruptcy  will   not  oust  the  But  compare  contra^    Shainwald    v. 

jurisdiction  to  compel  the  transfer  and  Lewis, ^  Fed.  Rep.  879. 

delivery  of  the  property  of  the  bank-  PrlTato    Interest    Dtequaliflea.  —  Al- 

rupt  to  a  receiver  appointed  by  such  a  though  there  ma3'  be  nothing  against 

court  for  the  benefit  of  a   particular  the  character  or  ability  of  a  person,  yet 

judgment  creditor :     Watkins  r.  Pink-  if  he  have  a  private  interest  in  conflict 

ney,  3   Edw.  Ch.  (N.  Y.)  534.     Com-  with  the  management  of  a  company, 

^are  also  Storm  7^  Waddel,  a   Sandf.  he  will  not  only   not  be  selected  to  re- 

Ch.  (N.  Y.)  502;  Eisen.  Mann  v.  Thiel,  ceive  and  manage  the  property  of  such 

1  Cin.  Sup.  Ct.  191.  company,  but  he  will  be  removed  from 

1.  Mercantile  Trust  Co.  v,  Lamoille  a  position  of  management  which  he 
Valley  R.  Co.,  16  Blatchf.  (U.  S.)  326.  already  occupies.  Fripp  v.  Chard  R. 
See  also  Davis  v.  Railroad  Co.,  x  Woods  &  Co.,  21  Eng.  L.  &  Eq.  62. 

(U.  S.)  664.  See    also     Meier    v,    Kansas     Pac. 

2.  Mercantile  Trust  Co.  v.  Lamoille  R.  Co.,  5  Dill.  (U.  S.)  479;  McArdle  v. 
Valley    R.    Co.,    16   Blatchf.    (U.   S.)  Barney,  50  How.  Pr.  (N.  Y.)  103. 
327.  It    may    happen,  however,  that  the 

8.  Milwaukee,  etc.,  R.    Co.  v.  Mil-  parties  to  a  litigation,  by  their  attor- 

waukee,    etc.,   R.  Co.,    20    Wis.    171.  neys,  ask  the  appointment,  as  receiver, 

C(;/;f/ar«  Thompson  t'.  Van  Vechten,  5  of  a  person  who  is  an  interested  party; 

Duer  (N.  Y.)  620.  and  where  this  is  the  case,  and   the  at- 

4.  Atkins  v.  Wabash,  etc.,  R.  Co.,  29  torneys  represent  to  the  court  that  such 

Fed.  Rep.  161.  appointment  would  save  to  the  estate 

0.  Meier  v.   Kansas  Pac.  R.  Co.,  5  the  salary  of  the  person  then  in  office, 

Dill.  (U.  S.)  476.  and  the  court  makes  such  appointment, 

6.  Fripp  V.  Chard  R.  Co.,  21  Eng.  L.  and  the  appointee  serves  as  such  re- 
ft Eq.  53.  ceiver  until  removed  without  making 

See  also,  In  re  Empire   City   Bank,  claim  for  compensation,  it  is  not  error 

10   How.    Pr.    (N.     Y.)     498;    Smith  for  the  court  to  refuse  to  make  an  al- 

v.  New  York  Consolidated  Stage  Co.,  lowance  of  salary  for  his  services  upon 

28  How.  Pr.  (N.  Y.)  208;  Williamson  an  application  made  after  his  removal. 

V,   Wilson,    I    Bland   Ch.  (Md.)   427;  Steel  v,  Holladay,  19  Oregon  520.    Sec 

Baker  V.  Backus,  32  111.  79,1x5;  Run-  also  as  to  effect  of  appointment  of  inter- 
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(2)  Discretion  of  Court. — As  has  already  been  seen,  the  appoint- 
ment of  a  receiver  rests  in  the  discretion  of  the  court ;  and  this 
discretion  ordinarily  extends  to  the  selection  of  the  person  to  be 
appointed  '}  nor  will  the  appellate  court  disturb  the  selection  of 
a  receiver  by  a  judge  of  the  lower  court,  unless  there  be  some 
fatal  objection  to  the  propriety  of  the  choice,  either  on  personal 
grounds  or  on  general  grounds  of  interest  and  the  like.* 

In  the  exercise  of  such  discretion,  private  preferences  must 
yield  to  public  considerations  ;  and  no  person,  or  his  counsel,  has 
a  right  to  complain  that  he  or  his  particular  friend  is  not 
appointed  a   receiver;   but  consideration  will  be  given  to   the 

ested  party  as  receiver  of  mortgaged  But  the  reason  for  the  rule  does  not 
property,  BoUesi;.  Duff,  54  Barb.  (K.  exist  where  the  object  of  the  receiver- 
V.)  ai6.  And  in  case  of  a  fraudulent  ship  is  to  obtain  property  of  a  bank- 
bankrupt,  Shainwald  v,  Lewis,  8  Fed.  rupt  admitted  to  have  been  fraudulently 
Rep.  879.  secreted  by  him,  and  the  duty  of  the  re- 

Oorporate  Stockliolders  and  Dirocton  ceiver  requires  him  to  be  the  active  ad- 

Gonorally  Ineligible. — Stockholders  and  versary    of  the  fraudulent  debtor  and 

directors     of    insolvent     corporations  his  accomplices.     Shainwald  v.  'Lewis, 

should    not     be    appointed     receivers  8  Fed.  Rep.  879. 

thereof,  unless  the  case  is  exceptional  1.  See  Taylor  v.  Life  Assoc,  3  Fed. 

and  urgent,  and  then  only  on  the  consent  Rep.  467 ;  Benneson  v.  Bill,  62  111.  411 . 

of  the  interested    parties.      Atkins  v,  2.  Cookes  v,  Cookes,  2  De  G.   J.  & 

Wabash,  etc.,  R.  Co.,  29  Fed.  Rep.  17^.  S.  528. 

See  also  W  ism  ell  v.  Starr,  48  Me.  400.  See  also   Perry   v.  Oriental   Hotels 

As  to  an  order  substantially  making  the  Co.,  L.  R.,  5  Ch.  App.  422. 

president    and    directors  of  a  railroad  Exceptions  to  Master's  Report. — Un- 

company    its    receivers,    see  ex  parte  der    the    English    chancery   practice, 

Brown,  15  S.  Car.  304;  9   Am.  &  Eng.  whereby  the  selection  of  a   receiver  is 

R.    Cas.  739;    In  re  Fifty-four     First  referred  to  a   master,   exception   will 

Mortgage  Bonds,  15  S.  Car.  3x3^9  Am.  not  lie  to  the  master's  report  of  the 

&  Eng.  R.  Cas.  746.  appointment    of  a  receiver,  without 

Objection  to    Person  Undertaking  to  showing  that  the  person  appointed  is 

CHre  Defendant  CJontrol. — The  appoint-  improper.    Thomas  v,  Dawkin,  3  Bro. 

ment   of  a  person  who  undertakes  to  C.  C.  508;  Creuze  7^.  Bishop  of  London, 

hand  the  control  over  to  the  defendant,  2  Bro.  C.  C.  255 ;    Garland  v.  Garland, 

is  objectionable.     Lupton  v.  Stephen-  2Ves.  i37;and  to  maintain  such    an 

son,  1 1  Ir.  Eq.  486.  exception  a  strong  case  of  disqualifica- 

BaalB    of  Requirement  of  Indifllsrent  tion  is  necessary.    Tharpe  v.  Tharpe, 

Person. — The    requirement   that    none  12  Ves.319;  Bowersbankt;.  Colasseau,3 

but    a  person  indifferent  between  the  Ves.  165.   See  also  Wilkins  v.  Williams, 

parties    shall    be    appointed    receiver  3  Ves.  589;    Anonymous,  3  Ves.  516. 

rests  upon   the  doctrine  before  devel-  C<?w/flr<?  Wynne  f.  Lord  Newborough, 

oped  that  the  receiver  is  appointed  as  15  Ves.    285.      As   to   Irish    practice 

an  officer  of  the  court,   for  the  benefit  of  reference  of  appointment  to  mas- 

not  alone  of  the  party  who  makes  the  ter,  see    Murphy    v,   Harman,  2    Ir. 

application,  but  also  for  any  others  who  Ch.  39.    As  to  scope  of    objection  to 

may  clioose  to  avail  themselves  thereof,  master's  appointment,  see   Hughes  v. 

and  indeed,  represents  all  the  parties  in  Williams,  6  Ves.  459.  So  in  New  Torh^ 

interest      See,    as    to    this     doctrine,  to  induce  the  court  to  set  aside  the  ap- 

Chase's   Case,  i  Bland  Ch.  (Md.)  213;  pointment      made     by     the     master, 

17  Am.  Dec.  280;  Booth  v,  Clark,  17  it  must  be  shown   that  the  person  se- 

How.   (U.  S.)  331;  Meter    v.    Kansas  lected  by  him  is  legally  disqualified,  or 

Pac.  R.  Co.,  5  Dill.  (U.  S.)  479;   Hoo-  that  his  situation  is  such  as  to  induce 

per  V,  Winston,  24  111.  363;  Kaiser  r.  a  belief  that  the  interests  of  the  parties 

Kellar.  21   Iowa  ^\  EUicott  v.  War-  will  not  be   properly    attended  to  by 

ford,  4  Md.  8^;  Davis  v.  Duke  of  Marl-  him.    In  re  Eagle  Iron  Works,  8  Paige 

borough,  2  Swanst.  118.  (N.  Y.)  387. 
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interests  of  all  parties,  absent  or  present,  minors  or  adults,  who 
may  rightly  rely  upon  the  care  and  vigilance  and  unbiased  judg- 
ment of  the  court.* 

(3)  Recommendation  of  Appointee, — It  follows  as  a  necessary 
consequence  of  appointing  a  receiver  before  answer,  that  the 
selection  of  the  person  to  be  appointed  must,  in  the  first  instance, 
sometimes  be  made  by  the  chancellor  on  the  ex  parte  recom- 
mendation of  the  party  applying  for  the  appointment.^ 

But  later,  or  on  review,  most  regard  has  generally  been  paid  to 
the  recommendations  of  those  most  interested,  and  who  are  most 
likely  to  sustain  injury  without  an  appointment  of  a  receiver.* 

1.  In  re  Empire  City  Bank,  to  How.  ▲ddiUonal  BxpenM   as  a  Oonsldera- 

Pr.  (N.   Y.)  503.    See  also  Taylor  v.  tlon — The  liquidator  of   a    company 

Life  Assoc,  3  Fed.  Rep.  468.  ought  to  be  appointed  receiver,  where 

Party  Foand  to  Haye  Participated  in  no  personal  objection  is  or  can  be 
Illegal  Transactions. — The  court  will  made  against  him  and  the  appoint- 
not  appoint  a  person,  or  his  attorney,  ment  of  another  person  would  cause 
if  both  have  been  concerned  in  a  trans-  great  additional  expense.  Perrv  v. 
action  which  the  court  has  held  to  be  Oriental  Hotels  Co.,  L.  R.,  5  Ch.  App. 
either  a  breach  of  trust  or  a  violation  432. 

of  law.    Smith  v.  New  York  Consoli-  S.  See    Williamson    v.     Wilson,    1 

dated  Stage  Co.,  28  How.  Pr.  (N.  Y.)  Bland  Ch.  (Md.)  427.    In  England  the 

ao8;  18  Abb.  Pr.  (N.  Y.)433.    As  to  selection   of  a  suitable  person  is  most 

vacating  appointment  of  collusive  re-  commonly   referred    to   a   master,  by 

ceivers,  see  Wilson  v,  Barney,  5  Hun  whom  both  parties  may  be  heard;  but 

(N.  Y.)  359.  in   this  country   that  duty   must  ordi- 

Personal  Friend  or  Strangsr. — Nor,  as  narily  be  performed  by  the  chancellor 

it  seems,  will   the  court    commit  the  himself.       Williamson    v,    Wilson,    i 

manifest    indelicacy  of  appointing  a  Bland  Ch.  ( Md.)  427. 

personal    friend;  nor,    on    the    other  What  is  here  said  of  the  chancellor 

hand,   will   it  appoint  a  person   with  would  be  applicable,  of  course,   to  any 

whom  it  has  no  sufficient  personal  ac-  judge  of  the  proper  court,  where  the  old 

quaintance    to    justify    the    selection  equity  system  does  not  prevail, 

against  the  objection  of  the  parties,  or  It  doett  not  follow  because  the  bill 

where  their  assent  is  lacking.     Smith  prayed   for  the  appointment  of  a  par- 

7*.  New  York  Consolidated  Stage  Co.,  ticular  person  as  receiver  that  he  was 

28  How.  Pr.  (N.  Y.)  309;  18  Abb.  Pr.  appointed  on  that  sole  recommendation, 

(N.  Y.)  424.  but  the  chancellor  must  be  presumed  to 

Competency  to  Kanago  Property  Witli-  have  acted  on  his  own  judgment   Johns 

out  Advice. — It  is  improper,  however,  v.  Johns,  23  Ga.  36. 

to  make  an  appointment  of  a  person  S.  Williamson   v,   Wilson,   i    Bland 

as   receiver  over  a  kind  of  property  Ch.  (Md.)  427.    As  to  selection  of  re- 

the  management  of  which  he  does  not  ceiver  appointed  by  debenture- holders, 

understand,   with  an   undertaking    to  see  In  re  Pound,  L.   R.,  43  Ch.   Div. 

act  under  the  direction  of  a   person  411;  38  Am.  &  Eng.  Corp.  Cas.  504. 

who  does  understand   it.     Lupton    v.  The  plaintifTs  men   were  allowed  to 

Stephenson,  ix  Ir.  Eq.  485.  nominate  a  receiver,  subject  to  a  hear- 

Dlfflcnlty  In  Giving  Personal  Attention,  ing  in  chambers  on  the  part  of  the  de- 

— And  though   the    professional   and  fendants,  and  the  selection  by  the  court 

parliamentary  positions  occupied  by  a  of  a  skilled  person  who  would   do  the 

proposed   receiver,  who   resides  at  a  best  for  both  parties  in  Gibbs  v,  David, 

considerable  distance  from  the  estate  L.  R.,  20  Eq.  378. 

to  be  managed,  do  not  constitute  an  Under  Enirlish  Obancery  PraeUce. — 

absolute  disqualification,  yet  these  cir-  Under  the  English  chancery  practice, 

cumstances  are  to  be  considered,  as  on  reference  to  appoint  a  manager  of 

rendering  it  probable  that  the  requisite  an  estate,  it  is  regarded  as  the  master's 

attention     cannot    be    given    to    the  duty  to  appoint  the  person  whom  he 

property.      Wynne  v.  Lord  Newbor-  thinks  most  fit,  without  regard  to  who 

ough,  15  Ves.  384.  may  propose  or  recommend  such  per- 
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(4)  Agreement  of  Parties. — Just  as  the  court  will  respect  the 
agreement  of  parties  with  regard  to  the  management  of  property, 
to  the  extent  of  declining  to  appoint  a  receiver  at  all,'  so  it  will 
carry  into  effect  the  agreement  of  the  parties  that  one  of  them 
shall  be  appointed  managing  receiver.^ 

(5)  Relationship  as  Ground  of  Objection. — ^The  fact  that  the 
person  proposed  is  a  near  relative  of  either  party,  is  not  of  itself 
an  absolute  disqualification ;  but  it  must  be  allowed  to  have  its 
weight  when  connected  with  other  circumstances.* 

(6)  Non-Residence  as  Ground  of  Objection. — A  non-resident 
should  not  ordinarily  be  appointed  receiver  of  a  railway  com- 
pany.* 

(7)  More  Than  One  Receiver. — More  than  one  receiver  should 
not  ordinarily  be  appointed.* 

(8)  Occupation  or  Office  as  Disqualification. — The  occupation 
or  office  of  the  person  proposed  may  sometimes  operate  as  a 
disqualification.^ 

«oo.    Lespinasse  v.  Bell,  a  J.  &  W.  Merchants',  etc.,  Nat.  Bank  v.  Kent,  43 

436.  Mich.  2q7. 

Under     Irlflh    Chancery    Fraotloe. —  S.  Williamson  v,  Wilson,  i    Bland 

Under    the    Irish    chancer}'  practice,  Ch.  (Md.)  427. 

each  party  has  a  right  to  propose  a  per-  But    compare   contra^  Shainwald  v. 

son  to  the  master   tp   be  ap]>ointed  re-  Lewis,  8  Fed   Rep.  S79. 

ceiver ;  but  the  nominee  of  whoever  has  4.  Meier  v,  Kansas  Pac.  R.  Co.,  5 

the  carriage  of  the  order  will   be  ap-  Dill.  (U.  S.)  ^77.     See  also  as  to  non« 

pointed,    in    general,    unless    a    more  resident     creditor.      Chamberlain,    v. 

eligible  person  shall   be   proposed   hy  Greenleaf,  4  Abb.  N.  Cas.  (N.  Y.)  96, 

eome  other  party.     Wilson   v.   Poe,  i  But  a  non-resident  may  be  appointed 

Hog.  322.  receiver  of  a  corporation  doing   busi- 

Furthermore  the  master,  in  his  selec-  ness  in  thirty-two  States,  where  such  a 

tion  of  a  receiver  over  a  lunatic,  should  course  is  advantageous   and   unobjec- 

look  to  the  general  wish  of  his  family;^  tionable.    Taylor    r.    Life     Assoc,    3 

but    the    master^s    choice  will   not  be'  Fed.  Rep.  467:  or  of  a  railroad  extend- 

changed   unless   he   be   shown  incom-  ing    through  two  States.     Wilmer    r. 

petent,  and  it  is  not  enough  that  another  Atlanta,  etc.,  R.  Co.,  2  Woods  (U.  S.) 

gsrson  is   more  eligible.    In   re  Lord  417. 

angor,  2  Moll.  518.  The  element    of   residence  is   men- 

1.  See  Waters  v,  Taylor,  i^  Ves.  26.  tioned  in  connection  with  the  choice  of 

S.  Hanover  F.  Ins.  Co.  t'.  Germania  a  receiver  of  an  estate   in    Wynne  v. 

F.  Ins.  Co.,  33  Hun  (N.  Y.)  542.  Lord  New  borough,  15  Ves.  283. 

In  Ireland,  hovrever^  a  consent  to  ap-  As  to  residence  of  sureties,  see  Cock- 
point  a  particular  designated  person  is  burn  v.  Raphael,  2  S.  &  S.  453:  Taylor 
not  one  which  ought  to  be  made  a  rule  v.  Life  Assoc,  3  Fed.  Rep.  470. 
of  court.  Leach  v.  Tisdal,  4  Ir.  Ch.  6.  Meier  v,  Kansas  Pac.  R.  Co.,  5 
210,  and  consent  of  parties  cannot  make  Dill.  (U.  S)  477.  See  also  as  to  rc- 
a  solicitor  for  the  plaintiff  capable  of  ceiver  of  judgment  debtor's  property, 
being  receiver,  and  thus  exercising  two  Sparks  r.  Davis,  25  S.  Car.  384. 
opposite  functions.  Watson  t>.  Arundel,  6.  Peer — ^Thus  in  England  a  peer 
Ir.,  10  Eq.  Rep.  324.  cannot  be  appointed  receiver  because  a 

So  in  this  country  it  has  been  con-  receiver  may  sometimes  be  committed. 

sidered  that  the  consent  not  merely  of  Attorney -Gen'l   v.  Gee,  2   Ves.  &   B. 

all  parties  to  the  suit,  but  of  all  parties  208. 

concerned  in  the  resultsof  the  receiver-  Hember  of  Parliament. — So  the  fact 

ship  must  be  obtained  in  order  to  render  that  the  person  proposed  is  a  member 

eligible  the  law   partner  of  a  solicitor  of  Parliament,  though  not  absolutely  a 

for    the   complainant    in    foreclosure,  disqualification,   is    a   circumstance  of 
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b.  Parties  Generally  Ineligible.— It  is  the  settled  rule 

that  one  of  the  parties  to  the  cause  shall  not  be  appointed 
receiver*  without  the  consent  of  the  other  party,*  unless  in  a 
very  special  case,'  such  as  sometimes  justifies  the  appointment 
of  a  partner  as  receiver."* 

(l)  Relatives  of  Parties — (a)  Generally  Ol^Mtioiiable. — The  near 
relationship  of  the  person  proposed  to  either  party  has  already 
been  seen  to  be  ordinarily  a  weighty  circumstance  tending  to 

weight    to    be    taken    in    connection  Unpaid  Vendor.-^The  unpaid  vendors 

with  other  facts  indicating  difficult/  in  of  property  sold  to  a  colliery  company 

giving    the    requisite  attention   to  the  have  been  appointed  receiveva  of  such 

trust.     Wynn  v.  Lord  Newborough,  15  property,  without  security  or  salary, 

Ves.  284.  where  the  company  was  in  voluntary 

Clergyman.— In  Ireland,  in   1825,  a  liquidation,    and  unable    from   insol- 

clergyman  was  discharged   from   a  re-  vency  to  carry  on  its    works.     Boyle 

ceivership  on  the  ground  that  he  could  t'.  Bettws  Llantwit  Colliery  Co.,  L.  R., 

not  act  under  the  late  statute  of  5  Geo.  2  Ch.  Div.  728,  holding  that  such  un- 

IV,  ch.  91,  §  2,  in  Maync  v,  Mayne,  2  I»id  vendors  are  really  the  owners  of 

Moll.  362.  ^^^  colliery,  and  have  a   right  to  be 

1.  Tesse'l.  M.  R.,  in  In  re  Lloyd,  L.  appointed  receivera  and  managers  of 
R.,  12  Ch.  Div.  451.  See  also  Benne-  t^^ir  propert;>r,  which  is  threatened 
sort  v.  Bill,  62  111.  411;  Taylor  v.  Life  with  destruction;  and  disitHguishing 
Assoc,  3  Fed.  Rep.  469;  Young  v.  Perry  ^'-  Oriental  Hotels  Co ,  L.  R.,  5 
Rollins,  8s  N.  Car.  489;  12  Am.  &  Eng.  Ch.  a20,  and  Campbell  v.  Compagnie 
R.  Cas.  457.  General  de  Bellegarde,  L.  R.,  2  Ch. 

In  Ireland,  however,  it  has  been  re-  I^iv.  181. 
garded  as  immaterial  that  the  receiver  ReTersioner. — A   reversioner    plain- 
was  a  party  in   the  cause.     Marchion-  tiff  has,  in  England,  been   appointed 
ess*  of  Downshire  v,   Tyrrell,    Hayes  receiver  instanter  on  waiving  all  sal- 
354.  ary,  and   giving    the   usual    security. 

2.  See  Hanover  F.  Ins.  Co.  v.  Ger-  Rawson  v.  Rawson,  11  L.  T.  N.  S.  595. 
mania  F.  Ins.  Co.,  33  Hun  (N.  Y.)  542;  Helr-at-Law. — Under  the  Irish  chan- 
Benneson  z;.  Bill,  62  111.  411.  eery   practice,   however,   the    heir-at- 

8.  Jessel,  M.  R.,  in  In  re  Lloyd,  L.  law  will  not  be  appointed  receiver 
R..  12  Ch.  Div.  451.                                     •  with    poundage,    except   by    consent. 

Hortgagee. — A  defendant  who  was  a  Earl  of  Fingal  r*.  Blake,  2  NIoll.  80. 

mortgagee  has,  in  the  absence  of  any  Applicant  for  Bpeeiflc  Performance  -- 

direct    authority    therefor,   been    ap-  The  plaintiff  in  an  action  for  specific 

pointed   the   consignee,  manager,  and  performance   has    under    special   cir- 

receiver    of   the     mortgaged    estates,  cumstances  been  appointed  temporary 

Davis  V,  Barrett,  13  L.  }.  Ch.,  N.   S.  receiver  on   his  undertaking  to   deal 

304.  with  the  property  under  the  direction 

Compare  also  Meader  v.  Sealey,  6  of  the  court,  and  to  abide  by  any  order 

Hare  621,  where  liberty  was  given  to  which   the  court  might    make   as   to 

the    parties    to    propose    themselves,  damages     or    otherwise.     Taylor    t'. 

Bolles  V,  Duff,  54  Barb.  (N.  Y.)  216,  as  Eckersley,  L.  R.,  2  Ch.  Div.  303.     See 

to  effect    of    accepting  appointment,  also  to  like  effect,  Hyde  v.  Warden,  L. 

But    see  contra   Cox   v,  Champneys,  R.,  i  Ex.  Div.  3x0. 

Jacob  577 ;  and  compare  as  to  charging  Ck>- owner  of  Mine. — Under  the  Eng^ 

receiver's  fees,  etc.,  Carew  zk  Johnston,  lish  chancery  practice,  every  co-owner 

2  Sch.  &  Lef.  301 ;  Godfrey  v,  Watson,  of  a  mine  is  at  liberty  to  propose  him- 

3  Atk.  518;  French  v.  Baron,  2  Atk.  self  as  manager  before  the  master,  in 
120;  Bonithon  r.  Hockmore,  i  Vern.  case  of  litigation  between  such  co- 
316;  Langstaffe  v,  Fenwick,  10  Ves.  owners.  Jeff erys  r.  Smith,  i  J.  &  W. 
406;  Davis  V.  Dendy.  3  Madd.  172;  and  303. 

as  to  stipulation   to  be   receiver,  see  4.  See  Sargant  v.  Read,  L.  R.,  i  Ch. 

Chambers   i*.    Goldwin,  9   Ves.   271 ;  Div.  603,  and  infra,  this  title,  Part 

Scott  r.  Brest,  2  T.  R.  241.  ners  Often  Eligible. 
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render  such  person  ineligible,  though  it  does  not  work  an  absolute 
disqualification.^ 

(b)  When  OUwrwlee. — But  the  relationship  of  a  receiver  to  the 
complainant  is  not  a  sufficient  ground  for  his  removal,  where 
the  receivership  was  designed  to  obtain  property  of  a  bankrupt 
which  he  admits  that  he  has  fraudulently  concealed,  and  was 
created  in  order  to  satisfy  a  decree  of  court  for  the  payment  of 
a  large  sum  of  money :  for  a  connection  of  the  complainant,  who 
may  be  supposed  to  share  in  some  degree  the  desire  felt  by  the 
complainant  to  collect  the  sum  decreed  to  be  due,  Would,  if  other- 
wise unobjectionable,  be  eminently  fit  for  the  receivership  in  such 
a  case.* 

(2)  Master, — The  master  of  the  court  should  not  in  any  case 
be  appointed  receiver,^  as  his  official  duties  conflict  with  the 
performance  of  a  receiver's  functions,^  and  his  double  position 
may  cause  difficulty  in  administering  justice.^ 

(3)  Clerk  of  Court — (a)  Caimet  be  lUde  Beoeiyer  Without  Eli  Consent. 
— The  clerk  is  not  by  virtue  of  his  office  a  receiver  of  the 
court ;®  and  a  court  of  chancery  can  no  more  impose  the  office 
of  receiver  upon  its  clerk  and  master,  without  his  consent, 
than  it  can  upon    any   private  individual.'^ 

(b)  Braetioe  to  Hoke  Clerk  of  Court  BeoeiTer. — But  it  is  a  some- 
what common  practice  in  some  jurisdictions  to  appoint  the 
clerk  receiver.* 

(0)  Waiyer  of  Preieribed  Cement  of  Partiei. — And  even  where  the 
code  of  a  State  forbids  the  appointment  of  the  clerk  of  a 
court  as  receiver,  except  by  the  written  consent  of  all 
parties,  this  statutory  condition  may  be  waived  by  a  party  so  as 
to  preclude  his  objecting  to  it,®  nor  can  the  action  of  the  court 
be  assailed  in  a  collateral  proceeding  attacking  the  appointment 
as  void,  on  account  of  such  mere  irregularity.^*^ 

(4)  Solicitor    or    Legal   Adviser — (a)  In  England. — In    England 
it  is  no  objection  to  the  receiver  that  he  is  a  practicing  barrister,** 
but  the  solicitor  in  the  cause  cannot  be  receiver.** 

1    See  WilliamBon  v.Wilson,  i  Bland        8.  See  Waters    v,   Carroll,   9  Yere. 

Ch.  (Md.)  427,  as  cited  jfir/ra,  this  title,  (Tenn.)  108;    Rogers  v,  Odom,  86  N. 

General  Principles,  Car.  433. 

2.  Shainwald  T^  Lewis,  8  Fed.   Rep.        9.  Southwick   v,   Moore,   54   N.    Y« 

879.  Super,  Ct.    127;  Moore  v.  Taylor,  40 

8.  Kilgore  v.  Hair,    19  S.  Car.  488;  Hun  (N.  Y.)  58. 
Waters  v  Carroll,  9  Yerg.  (Tenn.)  107.        10.  Moore  v,    Taylor,  40   Hun    (N. 

See  also  Ex  parte  Fletcher,  6  Ves,  427,  Y.)  58. 

mentioned    in    Ex  parte    Pincker,    3        11.  Garland  v.  Garland,  2  Ves.  138. 
Meriv.  452.  12.  Garland  v.  Garland,  2  Ves.  138; 

4.  Kilgore  v.  Hatr,  19  S.  Car.  488.  In  re  Llo^-d,  L.  R.,  12  Ch.  Div.  451. 

8.  Benneson  v.  Bill,  62  111.  411.  BoUcitor'^of   Lnnatlc. — ^The    solicitor 

6.  Hammer  v,  Kaufman,  39  111.  89.  under  the  commission  of  lunacy  should 

T.  Waters  r.  Carroll,  9  Yerg.  (Tenn.)  not  be  appointed  receiver  of  the  luna- 

108.    See  also,   as  to  liability  of   su-  tic's  estate.    Ex  parte  Pincke,  2  Meriv. 

reties  of  clerk  for  his  default  as  receiver  452. 

Rogers  v.  Odom,  86  N.  Car.  434;  Kerr        Clerk  or  Agent  of  Solicitor.— ^ As  to 

V,  Brandon,  84  N.  Car.  131.  rule  forbidding  any  clerk  or  agent  of  a 
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(b)  In  irdaad. — In  Ireland^  a  solicitor  not  concerned  in  the  cause 
is  not  ineligible  ;  but  he  cannot  be  the  solicitor  in  any  proceed- 
ings which  it  may  be  necessary  for  him  to  take  as  receiver.^ 

(o)  In  United  Butet. — In  this  country  the  legal  adviser  of  the 
parties  is  also  disqualified  for  appointment  as  receiver.^ 

(5)  Next  Friend. — Under  the  English  chancery  practice,  the 
next  friend  of  infants  cannot  be  appointed  receiver,  because  it  is 
his  duty  to  supervise  the  conduct  of  the  receiver.* 

(6)  Trustees — (a)  Oenenl  Bnia  Againit  Appotatmait. — It  is  the  gen- 
eral rule  that  a  trustee  should  not  be  appointed  receiver  with 
emolument,  if  any  other  person  can  be  procured  for  the  purpose, 
who  will  act  with  equal  benefit  to  the  estate.* 

(b)  When  Trnttee  Kay  be  Appointed. — But  a  trustee  may  be  appointed 
receiver  where  he  is  not  a  trustee  solely  for  particular  persons, 
antagonistic  to  the  plaintiffs,  but  is  trustee  for  the  plaintiffs  as 
much  as  for  others.* 

(7)  Corporate  Officers  and  Stockholders — (a)  Genwal  Bole.— 
It  has  not  been  the  policy  or  practice  of  the  courts  in  ap- 
pointing receivers  for  insolvent  companies,  to  select  any  one  who 
had  been  officially  and  responsibly  connected  with  the  mismanage- 
ment which  brought  the  company's  affairs  to  ruin  ;®  and  this  view 

solicitor  to  be  appointed  receiver,  see  See  also  Sutton  v.  Jonee,  15  Ve«.  587; 

In  re  Stokes,  i  J.  &  L.  676.  Compare  Anonymous,  3  Ves.   516;   Benneson  v, 

as  to  Ireland^  Meara  v,  Egan,  9  Ir.  Eq.     Bill,   '63  III.  490;  v.  JoUand,  8 

260.  Ves.  72;  Hibbert  v,  Jenkins,  In  Chan- 

1.  Wilson  V,  Poe,  x  Hog.  322.     As  cer^',  February,  1805  {cited  Kn  ^y)Le%v, 

to  rule  against  clerk  or  agent  of  solici-  Hastings,  xi  Ves.  363). 

tor  being  appointed  receiver,  see  Mea-  Where,  however,  a  trustee  offers  to 

ra  V.  Egan,  9  Ir.  Eq  260.  act  as  receiver  without  salary,  he  will 

As  to  disqualilication  of  solicitor  for  be  allowed  to  propose  himself,  but  the 

plaintiff,  even  by  consent,  see  Watson  master    is    not    bound  to  accept  him. 

V,  Arundel),  Ir.,  10  Eq.  Rep.  324.  Banks  v.  Banks,  14  Jur.  659. 

8.  See  Bnker  v.  Backus,  32  III.  115  Nor  is  a  trustee  appointed  upon  his 

<mentioned   in  Benneson  %u  Bill,  62  III.  own  undertaking  entitled,  under   ordi- 

412),  where  it  was  held  a  fatal  objection  nary  circumstances,  to  a  salary   as  re- 

to  the  person  appointed  receiver,  that  ceiver.    Pilkington  v.  Baker,  24  Week, 

he  was  the  legal  adviser  of  the  appli-  Rep.  234. 

cant   for  the  appointment,  and  of  the  0.  Taylor  v.  Life  Assoc,  3  Fed.  Rep. 

company  sought  to  be  affected,  and  was  469. 

also  the  largest  creditor  of  such  com-  So  a   trustee  and  executor  may  be 

pany.     So  it  has  been  considered  that  continued  as  receiver  under  special  cir- 

the  law  partner  of  the  solicitor  for  a  cumstances,  at  a  salary.     Newport  v. 

complainant  in  foreclosure  cannot  be  Bury,  23  Beav.  31. 

made  receiver  in  the  suit,  even  by  con-  But  where  a  trustee  named  by  cred- 

sent  of  all  the  parties  to  the  suit,  who  itors  had  been  appointed    receiver    of 

might  not  be  all  the  parties  concerned  in  the    estate  of   a  bankrupt  by  a  State 

the  results  of  the   receivership.     Mer-  court  these  positions  were  held  incom- 

chiints',  etc.,   Nat.   Bank   v.   Kent,  43  patible    by    the  Federal  court.     In  r# 

Mich.  296.  Stuyvesant  Bank,  5  Ben.  (U.  S.)  568. 

8.  Stone  7^  Wishart,  2  Madd.  64.  6."  Buck  r.  Piedmont,  etc.,    L.   Ins. 

Bon  of  Next  Friend. — The  son  of  the  Co.,  4  Fed.  Rep.  855;  4  Hughes  (U.  S.) 

next  friend  was  regarded  as  ineligible  420.    See  also  People  v.  Third   Ave. 

in  Taylor  v,  Oldham,  Jac.   529,  men-  Sav.  Bank,    50  How.  Pr.  (N.  Y.)  23; 

tioned    in    Benneson    v.  Bill,  62    111.  McCullough    v.  Merchant's  L.   &  T* 

411.  Co.,  29  N.J.  Eq.  218;  Middlesex  Co.  tib 

4.  Sykes    V,  Hastings,  11   Ves.  364.  State  Bank,  28  N.  J.  Eq.  166. 
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excludes  from  eligibility  the  trustee  and  former  vice-president  o£ 
such  a  company.^ 

So  upon  proceedings  against  a  bank  for  insolvency  under  the 
New  York  statute,  an  officer  of  the  corporation  is  not  a  proper 
person  to  be  appointed  the  receiver.* 

(b;  Szoeptioiui. — But  upon  a  voluntary  dissolution  of  a  corpora- 
tion,  any  of  its  officers  or  stockholders  may,  under  the  statute  of 
the  same  State,  be  appointed  receivers,  if  not  otherwise 
disqualified.^  And  exceptions  to  the  rule  may  also  arise,  in  urgent 
cases,  by  consent  of  parties.^ 

r.  Creditors  Not  Ineligible.— There  is  no  rule  of  law  that 
a  creditor  cannot  be  appointed  the  receiver  of  his  debtor's  prop- 
erty.* 

Secured  creditors,  however,  cannot  dictate  who  shall  be 
appointed  a  receiver;  for  the  receiver  is  not  the  representative  of 
such  creditors,  but  the  hand  of  the  court,  and  the  interest  of  cred- 
itors of  every  grade  will  be  considered  in  making  the  appoint- 
ment.* 

d.  Partners  Often  Eligible — (i)  An  Exception  to  General 
Rule. — While  the  general  rule  undoubtedly  is  that  a  receiver 
should  be  a  person  wholly  disinterested  in  the  subject-matter  of 
the  suit,  yet  the  rule  is  not  without  exceptions ;  and  the  excep- 
tions seem  to  be  more  numerous  in  the  case  of  partnership  than 
in  any  other  class  of  cases.'' 

The  obvious  reason  for  the  reluctance  of  equity  to  appoint  a 
receiver  of  partnership  property  is,  that  a  valuable  business  may 
have  grown  up  by  the  joint  labors  of  the  partners,  which  would 
be  ruthlessly  destroyed  by  the  appointment  of  an  outside  re- 
ceiver, without  benefiting  either  party ;®  but  this  reluctance  has 

1.  Buck  V.  Piedmont,  etc.,  L.  Ins.  dtateljr,  but  the  matter  will  be  referred 

Co^  4  Fed.  Rep.  855;  4  Hughes  (U.  S.)  again    to   the  master,  with   liberty  to 

420.  propose  the  same  receiver;  and  the  re- 

a.  Attornej-Gen'l  v.  Bank    of  Co-  "ivcr  w*"*  «"  the  meantime,  have  the 

lumbia,  I  Paige  (N.  Y.)  t;i6.  custodjf   and  charge  of  the  property^ 

•     r         T?«  t^  T-^.«   xi/^-i,-  Q  i>«ii.»  Bank    of   Monroe    v.   Schci;merhorn^ 

/K?*  v^''lJ*^  ^  ^                 •           ^  Clarke's  Ch.  (N  Y.)  369. 

t«.  Y.;  300.  ^  Chamberlain  v.Greenleaf,  4  Abb. 

4.     Atkins  v.  Wabash,  etc.,  R.  Co.,  N.  Cas.  (N.  Y.)  94. 

39  Fed.  Rep.  174.     See  further,  supra,  'e.  Richa'rds'r.  Chesapeake,  etc.,  R. 

this  title.  General  Principles.  Co,  i  Hughes  (U.  S.)  32    (mentioned 

Tkmt   Company. — A   trust  companjr  in  Taylor  v.  Life  Assoc,  3   Fed.    Rep. 

may  be  properly  appointed  receiver  of  469). 

two    corporations.    In     re     Knicker-  In /r<?/(r/«rf  the  court  will  not  remove 

bocker  Bank.  19  Barb.  (N.  Y.)6o3.  ^he  receiver  appointed  by  it  in   order 

Sllisot  of  Improvident  Appointment. —  to  assist  a  creditor  who  has,  under  his 
Although  a  party  interested  in  a  suit,  security,  the  right  of  appointing  a  re- 
like  a  stockholder  in  a  corporation,  ceiver.  Sanders  r.  Lord  Lisle,  4  Ir. 
plaintiff  should   not  be  appointed  re-.  Rep.  (£q  )  46. 

ceiver,    yet    when  a  party    has    been  7.  Todd  v.  Rich,  a  Tenn.  Ch.  108. 

appointecl  receiver  without  knowledge  8.  Slemmer*s  Appeal.  58  Pa.  St.  itS, 

of  the  fact  that  he  was  such  stockholder,  See  also  Gowan  v,  Jeffries,   2   Ashm* 

and    has  acted  as  receiver  for  some  (Pa.)  303,  as  to  grounds  for  such  sp' 

months,  he  will  not  be  removed  imme-  puintment. 
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not  prevented  the  appointment  of  such  receivers ;  nor  from  rea- 
sons of  necessity,  have  partners  themselves  been  excluded  from 
appointment. 

(2)  Appointment  Not  Uncommon. — The  courts  have,  indeed, 
been  inclined,  when  there  has  been  no  actual  misconduct,  to  ap- 
point as  receiver  the  managing  partner,^  or  the  partner  most 
interested.* 

8.  Over  What  Property  Receiver  Appointed — a,  IN  General — 
(i)  Equitable  Property, — Every  kind  of  property  of  such  a  nature 
that,  if  legal,  it  might  be  taken  in  execution,  may,  if  equitable, 
be  put  into  the  possession  of  a  receiver.* 

(2)  Municipal  Property, — And  he  has  even  been  given  control, 
with  specified  exceptions,  of  all  the  assets  and  property  of  a  city.* 

(3)  Personal  Property, — Personal  chattels  may  be  placed  in 
charge  of  a  receiver.*  Receivers  have  also  been  appointed  over 
manors,®  and  other  lands.'' 

1.  Wilson  V.  Greenwood,  i   Swants.    508;  10  My er*s  Fed.  Dec.,  p.  891.    Con- 
^3.  cerning  the  appointment  of  a  receiver 

2.  Hoffman  v,  Duncan,  18  Jur.  69.         for  the  city  of  Nashville  in   1869,  see 
See  Todd  v.  Rich,  a  Tenn.  Ch.  109;    article  by'  Lucius   S.  Merriam  in  25 

Taylor  v.  Life  Assoc,  3  Fed.    Rep.  Am.  L.  Rev.  393. 

470.  0.  Taylor  v,  Eckersley,  L.  R.,  a  Ch. 

There   are    sufiicient    grounds    for  D.  303. 
making  an  exception  to  the  general  Growing  Crops. — See,  in  favor  of  re- 
rule,  where  it  was  necessary  for  per-  ceiver  over,  Corcoran  v.  Doll,  3^  Cal. 
sons  carrying  on  the  particular  class  480.     But  compare  Williams  v.  Green, 
of  business,  tnat  of  colonial  and  metal  37  Ga.  47. 

brokers  to  pledge  their  personal  credit  HeirloomB. — As  to  receiver  of  heir- 

with  their  bankers,  and    it  was  quite  looms,  see  Shaftesbuij  v.  Marlborough, 

impossible  to  get  an  indifferent  person  cited  in  i  Seton  on  Decrees  (4th  Eng. 

to  take  such  an  onerous  duty  upon  him-  ed.),  p.  421. 

self,  while  the  only  person   likely  to  Bl&gt  and  Jewalry. — See  Frazier  v, 

undertake  it  would  be  a  person  largely  Barnum,  19  N.  J.  Eq.  3x8;  Real  Prop- 

interested  in  the  success  of  the  busi-  erty. 

nessi  like  one  of  the    partners.    Sar-  6.  Windham    v,     Ginterlei,    Week, 

gant  z'.  Read,  L.  R.,  1  Ch.  Div.  603.  Notes  (1871),  p.  119. 

For  circumstances  under  which  the  7.  See  as  to  lands  of  railway  corn- 
solvent  partner  was  appointed  receiver,  pany,  Marling  r.  Stonehouse,  etc.,  R. 
without  salary,  so  as  to  be  enabled  to  Co.,  17  Week.  Rep.  485. 
deal  solely  with  the  partnership  prop-  "Aaaatt." — This  term  in  a  statute 
erty,  see  Ex  parte  Stoveld,  i  G.  &  J.  covers  all  the  property  of  a  company, 
307.  including  its    real  estate.     Attorney- 

Administrator  of  Deceased  Partner. —  General  v,  Atlantic  Mut.  Life  Ins.  Co., 

In  a  case  where  the  administrator  of  a  xoo  N.  Y.  382. 

deceased  partner  may  file  a  bill  against  Homestead. — Barfield  xk   Barfield,  7a 

the  surviving  partner,  and  have  a   re  Ga.  670,  is  adverse  to  the  appointment 

ceiver     appointed,  the    administrator  of  a  receiver  over  a  homestead, 

himself,  if  a  proper  person  may  be  made  In  Supplementary  Proceedings  — Un- 

receiver ;  but  in  that    event  the  court  der  the  Netu  Torh  Code,   the  appoint- 

should  require  him  to  give  a  new  bond  ment  of  a  receiver  in  proceedings  sup- 

as  such.     Miller  v,  Jones,  39  111.  61.  plementary  to  execution  vests  in   such 

8.  Davis  t/.  Gray,   16  Wall.  (U.  S.)  receiver  all  the  property  of  the  debtor, 

317;  15  Myer's  Fed.  Dec,  p.  557.  real   as    well  as    personal.    Porter  v. 

See  also    Davis  v,   Duke  of    Marl-  Williams,  9  N.  Y.   148,  citings   as  to 

borough,  3  Swanst.  133;    Blanchard  v,  law  before  the  Code,  Mann  v.  Pents,  3 

Cawthorne,  4  Sim.  573.  Sandf.    Ch.  (N.    Y.)    257;   Wilson  tr. 

4.  Meriwether  v,  Garrett,  I03   U.  S.  Allen,  6  Barb.  (N.  Y.)  545;  Scouton  v. 

78 


Appointment.                                RECEIVERS,  Over  Wliat  Property. 

(4)  Incorporeal  Property. — So  receivers  have  been  appointed* 
over  such  incorporeal  property  as  the  profits  of  a  clerical  office,* 
or  returns  of  an  ecclesiastical  character*  like  those  of  a  rectory  * 

tolls  of  various  kinds,*  debts  to  be  collected,®  and  pensions''  as 
well  as  annuities,  or  the  property  on  which  they  are  charged,® 

Bender,  3  How.  Pr.  (N.  Y.)  185;  and  Tottenham,  etc.,  R.  Co.,  Week   Notes, 

Chautauque    Co.  Bank    v.    White,  6  1868,  p.  43;  Furness  t'.  Catherham  R. 

Barb.  (N.  Y.)  602.  Co.,  25   Beav.    619;   a  dock  company': 

1.  See  Foster's  Fed.  Prac,  §  244.  Ames    v.    Birkenhead    Dock     Co.,    3 

2.  Palmer  v,  Vaughan,  3  Swanst.  Week.  Rep.  382.  Compare  Postle- 
173.  thwaite  v.  Manyport  Harbor  Trustees, 

But  not  of  the  salary  of  the  assistant  Week.  Notes,  1869,  p.  37 ;  a  bridge  com- 

parliamentary  counsel  to  the  treasury,  panj*:  Covington    Drawbridge  Co.    v. 

Cooper  V.  Reilly,  2  Sim.  564;  i   R.  &  Shepherd.  21   How.  (U.  S.)  123;  and  a 

M.562,  market:  De  Vinton    v.  Mayor,  etc.,  of 

9.  Metcalfe  i'.  Archbishop  of  York,  Brecon,  26  Beav.  539. 

6  Sim.  232;  CuUen    v.    Dean,  etc.,  of  6.    Candler    v.  Candler,  Jac.    229; 

Killaloe,  2  Ir.  Ch.  Rep.  134,  discussing  Mills  v,    Pittman,  i     Paige  (N.   Y.) 

powers  of  receiver;  Srrange  V.  Ormsby,  491. 

2  Hog.  55,60;  Grenfel  v.  Dean  and  7.  Heald  r.  Hay,  3  Gibb.  472;  Noad 
Canons  of  Windsor,  2  Beav.  548.  But  v.  Backhouse,  2  Y.  &  C.  Ch.  530.  See 
com/ar^coM^ra,  as  to  benefice  of  clergy-  also  as  to  sequestration,  M'Carthy  v. 
men,  Hawkins  v,  Gathercole,  6  De  G.  Goold,  i  B.  &  B.  389,  discussing 
M.  &  G.  16,  rexersing  same  case,!  Stone  r.  Lidderdale,  2  Anstr.  533.  But 
Sim.  N.  S.  70;  Bates  v.  Brothers,  2  com  fare  contra^  Davis  v,  Duke  of 
Smale  &  G.5IS.  Marlborough,  i  Swanst.  74,  79,  84,  on 

4.  White  7'.  Bishop  of  Peterborough,  other  points,  2  Swanst.  loiS;  Lucas  v, 

3  Swanst.  109,  118;  Silver  v.  Bishop  of  Harris,  18  Q^  B.  D.  133,  reversing  court 
Norwich,  3  Swanst.  112,  117,  notes.  below,    approving    Birch  v.  Birch,  8 

Bduoattoiial   Income. — But  a  motion  Prob.    Div.    163,    and  distinguishing 

by  an  incumbrancer  on   a  college    fel-  Dent  v.  Dent,  L.  R.,  i  P.  &  M.366.  See 

lowship  for  a  receiver  and  an  injunction  generally,  as    to  military  commission 

was  refused  with  costs  in   Berkeley  v,  and  its  nature,  Collyer    v,  Fallon,  i  T. 

King's  College,  10  Beav.  604.  Compare  &  R.  467. 

Feistel  V.  King's  College,  xo  Beav.  502.  8.  O'Neill  v.    Ward,     i    Hog.  112; 

5.  Knapp  v.  .Williams,  4  Yes.  431,  Hoggin  t;.  Bodkin,  i  Hog.  374;  Rich- 
notes;  Dumvilie  xk  Ashbrooke,  3  Russ.  ards  v.  Goold,  1  Moll.  24;  Lyne  f. 
100,  notes;  De  Winton  v.  Maj'or,  etc.,  Lockwood,  2  Moll.  498 ;  Tanfield  v. 
of  Brecon,  26  Beav.  539;  State  v.  Tanfield,  a  Russ.  151 ;  Fay  v.  Fay,  a 
Northern  Cent.  R.  Co.,  18  Md.  214;  Tones  350;  Kelly  v.  Butler,  i  Ir.  Eq. 
Covington  Drawbridge  Co.  v,  Shep-  Rep.  438;  Evans  v.  Cassidy,  11  Ir.  Eq. 
herd,  21  How.  (U.  S.)  123.  Rep.  247 ;  Beamish  t;.  Austen,  9  Ir.  Rep. 

Kinds  of  ToUb. — Receivers  have  been  Eq.  363,  reviewing  the  authorities, 

appointed  to  take  charge    of   tolls   of  Dalmer  xk  Dashwood,  2  Cox  382. 

turnpike   roads:   Lord  Crewe   v.  Idle-  The  general    doctrine   seems  to  be 

ston^  I   De  G.  &  J.    iii;  Dumvilie   v.  that    a  receiver  is  appointed  because 

Ashbrooke,  3  Russ.  100,  notes;  Knapp  t/.  the  remedy  at  law  is  not  complete  or 

WiHiams,  4   Yes.  431,    notes;  a  canal  effectual  enough,  and  the  jurisdiction 

and  railway  company:  Fripp  v.  Chard  ought  at  least  to  be  exercised  when  the 

R.  Co.,  II  Hare  252;  a  canal  company:  legal  remedy  is  shown   to  be  doubtful 

Hopkins  V,   Company  of  Proprietors,  or  difficult.     See  opinion  Vice-Chan- 

37  Law  J.  Ch.  731;  Potts  V,  Warwick,  cellor  Chatterton  in  Beamish   xk  Aus- 

ctc.;  Canal  Nav.   Co.,   Kay    146,  as   to  ten,  g  Ir.  Rep.  Eq.  364 ;  Lord  Chancel- 

confiicting    claims    of   receivers    and  lor    Plunket's    remarks  in    Manly  t'. 

creditor.    (See,  as  to  when  receiver  of  Hawkins,  i  D.  &  W.  372,  and  in  Swift 

canal    tolls    not    appoir.  ed.    Gray    v,  v.  Swift,  3  Ir.  Eq.  Rep.  275. 

Chaplain,  2  Russ.  141);  a  railway  com-  But  a  receiver  will  not  be  appointed 

pany:  State  V.  Northern  Cent.  K.  Co.,  where  there  is  ample  remedy   by    dis- 

18  Md.  214;  Kingston  v.  Cowbridge  R.  tress  to  collect  the  arrears  of  annuity, 

Co.,  41  L.  J.  Ch.  153;  Contract  Corp.  v.  or  otherwise.   Sollory  v.  Leaver,  L.  R., 
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and  rents  charged  upon  property  ;^  and  also  of  the  profits  of  a 
theater,*  and  the  produce  of  colonial  estates  and  plantations.^ 

(5)  Various  Other  Kinds  of  Property. — Receivers  have  also 
been  appointed*  over  mines,*  newspapers ,•  railroads,^  and  mort- 
gaged property,®  as  well  as  over  various  other  kinds  of  property .• 

(6)  Over  Taxes. — A  receiver  cannot  be  appointed  to  collect 
taxes  levied  against  a  strictly  municipal  or  quasi  municipal  cor» 
poration,^®  where  there  is  an  adequate  remedy  at  law,  as  by  man- 

9  Eq.  24;  Kelsej  v.  Kelse/,.  L.  R.,  17  Hathawaj,  xx  N.  J.   Eq.    41 ;    64  Anu 

^Q*  •499'  Dec.  478,  and  note  492;  Cone  v.  Combs^ 

As  to  the  concurrent  jurisdiction  of  5McCrary  (U.  S.)  52;  Forbclosurk 

equitj  ''<i  annuity  cases  in  general,  see  of  Mortgages,  vol  8,  p.  234;  Daly  v. 

Fay  V,  Fay,  2  Jones  351 ;  Cupit  v.  Jack-  Browne,  Ir.  Rep.,  S  Eq.  6ai ;  Kometze 

son.  x^  Price  731 ;  I M'Clcl.  495;  Swift  r.  Omaha  Hotel ' Co^   107    U.S.  395; 

V.  Swift,  3  Ir.  Eq.  Rep.  275.  Grant  v.  Phcenix  L.  Ins.  Co.,    lai    U. 

1.  See  as  to  a  fee -farm  rent,  Stevelly  S.  116. 

V.  Murphy,  2  Ir.  Eq.  Rep.  450.  9.  Satttameat  Fundi.— See  Brown  v. 

But  c<?;»/rrrir  Brady  r.   Fitzgerald,  12  Walter,  cited  in  i   Seton  on  Decrees 

Ir.  Eq.  Rep.  2761,  discussed  in  Beamish  (4th  Eng.  ed.)  421. 

V,  Austen,  Ir.  Rep..  9  Eo.  365.  Fralght  of  Bhliw.— See  Roberta  r.  R^ 

9.  Const  V,   Harris,  T.    &    R.    527.  cited  in  i  Seton  on  Decrees  (4th  Eng. 

But  compare,  as  to  theatrical  manager  s  ed.)  423. 

earnings.  Gilleg  i*.   Barrett   (Supreme  Brewery.— See  Skip  v.  Harwood,  x 

Ct.),  5  N.  Y.  Supp.  380.  Atk.  S64. 

8.  See,  as  to  rights,  duties,  and  lia-  Corporate  Property.— Upon   the  ap- 

bilities  of  such  receiver,  consignee,  or  pointment  of  a  receiver  for  an  insolvent 

manager    of     property    in    the  West  corporation  at  the  instance  of  a  judg- 

Indies,  or  of    persons  acting   as   such,  ment  creditor,  under  the  New  Tork 

Morris  r.  Elme,  x    Ves.  139;   Scott  v.  statutes  in  force  in  1843,  it  was  erro- 

Nesbitt,   X4   Ves.    444;    Chambers    r.  neous  not  to  extend  the  receivership  to 

Goldwin,  9  Ves.  271 ;  Forrest  v.  Elwes,  all  the  corporate  property  and  effects; 

2  Meriv.  6>  but  the  corporation  cannot  complain 

4.  See  Foster's  Fed.  Prac,  ^  244.  of  an  order  appointing  a  receiver  of  so 

5.  Jeffreys  v.  Smith,  i  T.  &  W.  302.  much  property  only  as  is  necessary  to 

6.  Chaplin  v.  Young,  6  L.  T.  N.  S.  satisfy  the  complainant's  debt,  where 
98;  Kelly  V.  Hutton,  17  Week.  Rep.  it  does  not  appear  that  there  are  any 
4^7*  other  debts.    Morgan  v.  New  York^ 

7.  Stevens  r.  Davison,  18  Gratt.  etc.,  R.  Co.,  10  Paige  (N.  Y.)  294;  40 
(Va.)8iS;<)8  Am.  Dec.  694;  Davis  v.  Am.  Dec.  248.  Where  a  receiver  was 
Gray,  16  Wall.  (IT.  S.)  219;  Russell  r.  appointed  to  take  charge  of  the  prop- 
East  Anglian  R.  Co,  3  Macn.  &  G.  X04;  erty,  estate,  effects,  choses  inaction, 
15  Myer's  Fed.  Dec,  p.  538.  The  books  of  account,  and  legal  and  equit- 
liibilit.  of  such  a  receiver  to  suit  is  able  interests  of  a  company,  this  ap* 
di3CU3sed  in  Barton  v.  Barbour,  104  U.  pointment  does  not  cover  a  claim 
S.  1 :9:  27  Myer's  Fed.  Dec,  p.  62.  against  a  stockholder  for  unpaid  sub- 
But  in  J?ii^/a»</ it  was  formerly  held  scrtptions;  and  no  title  to  such  claim 

th  It  receivers  could  not  be  appointed  is  acquired  by  a  purchaser  thereof  at 

to   operate    railways,    as    a    court  of  the  receiver's  sale  of  the  uncollected 

equity  would  assume  the  management  assets  of    the    company.     Tucker   r. 

of  a  business  or  concern  only  to  wind  Gilman,  45  Hun  (N.  Y.)  195;  foliotu^ 

it  up,  and.  besides  could  not  control  the  inrr  Farnsworth  r.  Wood,  9X    N.  Y. 

servants  of  the  company.    Gardners.  308,  and  Mann  v.  Pentz,  3  N.  Y.  4r5. 

London  etc,  R.  Co.,  L.'R..  2  Ch.  2x2.  10.  Thompsons.  Allen  Co.,  1x5  U.  S. 

Compare  also  In  re  Birmingham,  etc.,  c6o.    The  question  was  left  undecided 

R.  Co.,  L.  R.,  18   Ch.  D.    X57;  3  Am.  in  Meriwether  v,  Garrett,   X02    U.   S. 

&  En^.  R.  Cas.  6x8.  50X  ;  xo  Myer's  Fed.  Dec.  892.     Com* 

8.  See  Clanbrassil  ik  Taylor,  5  pare  discussion  by  Baxter,  C.  J^  ia 
Brown's  Pari.  Cas.  319;  Cortleyen  v.  Garrett  v.  Memphis,  5  Fed.  Rep.  865. 
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damus,  though  it  is  rendered  unavailable  by  the  fact  that  there  is 
no  person  willing  to  accept  the  office  of  collector  of  taxes.^ 

(7)  Over  Rates, — A  court  of  equity  will  not  appoint  a  receiver 
of  rates,  which  are  to  be  assessed  by  commissioners  and  collected 
at  a  future  period.* 

Nor  will  a  receiver  be  appointed  over  rates  upon  the  security 
whereof  a  municipal  corporation  has  been  authorized  to  borrow 
money ;  for  there  is  a  clear  distinction  between  the  cases  where 
there  is  a  beneficial  interest  arising  out  of  tolls  and  market  rates, 
and  such  a  case  where  there  is  really  nothing  for  the  receiver  to 
take  charge  of.^ 

(8)  Over  Emoluments  of  Office, — A  receiver  of  the  profits  or 
emoluments  of  an  office  may,  as  before  stated,  be  sometimes 
appointed.  Thus,  a  county  clerk  may  contract  with  his  deputy 
that  the  latter  shall  have  for  his  compensation  a  certain  share  of 
the  fees,  taxed  and  collectable  in  the  clerk's  office  during  his 
deputyship,  without  contravening  public  policy  by  an  attempt  to 
sell  an  office;^  and  in  a  suit  by  such  deputy  against  his  principal 
to  recover  the  former's  share  of  such  fees,  a  receiver  may  be 
appointed,  and  an  injunction  may  be  granted  pending  the  cause, 
restraining  the  clerk  from  collecting  or  transferring  such  fees  yet 
unpaid,  and  the  sheriff  from  paying  such  fees  collected  by  him  to 
the  clerk.* 

But  a  receivar  has  been  refused  of  the  salary  of  the  assist* 
ant  parliamentary  council  to  the  treasury,  upon  the  ground  that 
such  appointment  would  be  nugatory,  as  the  allowance  was  not 
assignable,  permanent,  or  enforceable.* 

(9)  Over  Patent  Rights. — A  license  to  construct  and  use  a 
patented  invention  is  personal  to  the  licensee,^  and  the  receiver  of 

1.  Thompson  v,  AHen  Co.,  115  U.S.  validity  of  the  assignment.     Palmer  v. 

554,   dwelling  also   on    the    want    of  Vaughan,  3  Swanst.  173. 

power  of  a  court'  of  chancery  to  ap-  e.  See  Cooper  v.  Reilly,  i  R.  &  M. 

point  an  officer  to  execute  the  process  ^^^  2  Sim.  ^62. 

of  a    court    of    law.    Harlan   J.  dis-  ^q  where  the  right  to  an   office  is  in 

sented :  sec  Thompson  v.  Allen  Co.,  question,  it  would  be  contrary  to  pub- 

iiSU.  S.  561.     But  as  to  compensation  Uc    policy    to  interfere    with  the  due 

of  statutory  receiver  of  city  taxes,  see  course  of  the  litigation  by  appointing 

Gilchrist  V.  Wilkes  Barre  (Pa.  1890),  a  receiver  of  the  fees  and  emoluments 

21  Atl.  Rep.  806.                    s  of  the  office,  and  more  objectionable  to 

S.  Drewry  v.  Barnes,  3  Russ.  105.  appoint  a  receiver  to  discharee  the  du- 

8.  Preston  v.  Mayor  of  Great  Yar-  ^^^s  of  the  office,  and  thus  fill  it  tem- 

mouth,  20  Week.  Rep.  358.  porarily.     Tappan  v.  Gray,  9    Paige 

5.  Cheek  v.  Tilley,  31  Ind.  126.  more,  42  Ga.  603.    See  also  as  to  in- 

So  where  the  profits  of  the  office  of  junction  restraining  a  party  from  per- 

clerk   of  the  peace  were  assigned  for  forming  the  functions  of  an  office  the 

payment  of  creditors  a  receiver  was  cases  just  cited  and   Wood  v.  Draper, 

appointed,  subject  to    a   differerit  ar-  24  Barb.  (N.  Y.)  269. 

rangement,  by  agreement,  pending  the  7.  See  Oliver  v.  Rumford   Chemical 

determination    of  the   question  of  the  Works,  109  U.  S.  82. 
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a  firm  to  which  such  a  license  has  been  granted,  will  not  succeed 
to  the  firm's  right.* 

(id)  Catalogue  Containing  Secret  Price  List. — A  company  which 
invents  and  prepares  a  secret  code  or  system  of  letters,  figures, 
and  characters,  showing  the  cost  and  selling  price  of  its  wares  and 
merchandise,  for  use  between  itself  and  its  traveling  salesmen,  has 
a  property  therein  which  the  law  will  protect ;  and  when  parties 
have  become  possessed,  in  a  wrongful  and  fraudulent  manner,  of 
a  knowledge  of  such  secret  code  or  system,  and  the  key  thereto, 
and  have  copied  the  same  into  a  catalogue  of  their  own,  a  court 
of  equity  should,  when  necessary  in  furtherance  of  justice,  take 
such  marked  catalogue  into  its  possession,  through  a  receiver, 
and  retain  it  pending  the  action.^ 

(ii)  Over  Market  Stand. — The  court  cannot,  as  a  provisional 
remedy,  appoint  a  receiver  of  a  market  stand  in  a  city  market,  as 
a  permit  to  occupy  stalls  in  such  a  market  does  not  constitute 
property,  and  confers  upon  its  holder  no  right  or  interest  cogni- 
zable in  the  courts.* 

(12)  Over  Seat  in  Commercial  Exchange. — The  weight  of  author- 
ity and  the  better  reasoning  have  been  considered  to  support  the 
proposition  that  a  seat,  or  membership,  in  a  commercial  board  of 
exchange,  like  a  stock  or  produce'  exchange,  is  property,  and 
should  be  applied  as  other  property  of  a  debtor  to  the  payment 
of  his  debts ;  and  in  this  view  an  order  may  properly  be  made 
upon  proceedings  supplementary  to  execution  against  the  owner 
of  such  seats,  appointing  a  receiver  therefor  and  directing  the 
execution  debtor  to  make  an  assignment  thereof  to  such  receiver, 
and  empowering  the  receiver  to  sell  the  seats  to  satisfy  the  judg- 
ment* 

(13)  Over  Subscription  Moneys. — A  receiver  will  be  appointed 
of  moneys  deposited  with  a  defendant,  by  one  who  had  received 
them  from  plaintiff  and  others  under  a  subscription  to  carry  out 
a  proposed  project,  and  which  remained  in  the  defendant's  hands 
after  the  project  had  been  abandoned  and  plaintiff  had  elected 
to  withdraw  his  subscription.* 

b.  Location  of  Property— (i)  In  Hands  of  Defendant's 

Agents, — Courts  of  equity  unquestionably  have  the  power  to 
appoint  receivers,  and  to  order  them  to  take  possession  of  the 
property  in  controversy,  whether  it  be  in  the  immediate  posses- 
sion of  the  defendant,  or  of  his  agent ;  and  in  proper  cases  they 
can  also  order  the  defendant's  agents  or  employes,  although  not 
parties  to  the  record,  to  deliver  the  specific  property  to  the 
receiver.* 

1.  Curran   v,  Craig,   23   Fed.    Rep.        4.  Habenicht  v,  Lissak,  78  Cal.  357; 
loi.  12  Am.  St.  Rep.  69  and  note. 

.^M''?,T"''«i^f''ir  V*  w^'p"*  ^fi'        »•  Bailey  t-.  O'Mahone/,  33  N.  Y. 
bel  (S.  Dak.  1891 ).  47  N.  W.  Rep.  816.    g  ^^  J'  33 

8.  Barry   v.  Kennedy,   ix  Abb.   Pr.         *^  ^ 

N.  S.  (N.  Y.)  425.  6.  In  re  Cohen,  5  Cal.  496. 
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(2)  Property  Beyond  the  Jurisdiction. — Nor  is  it  material  if  the 
court  has  jurisdiction  of  the  parties,  that  the  subject-matter  of 
the  controversy  is  beyond  the  jurisdiction,  though  the  recognition 
of  the  receiver  in  the  foreign  or  extra  State  jurisdiction  is  depend- 
ent, as  has  been  heretofore  seen,  on  the  principles  of  comity.^ 

{3)  Property  Within  the  Jurisdiction, — On  the  other  hand,  if 
the  property  is  within  the  jurisdiction,  it  is  immaterial  that  the 
defendant  resides  beyond  the  jurisdiction.* 

c.  Description  of  Property  in  Order  of  Appointment. 

— ^The  rule  is  well  settled  that  the  order  appointing  a  receiver 
should  describe  with  sufficient  particularity  the  property  which 
the  receiver  is  to  take,^  and  unless  this  is  done  he  cannot  hold 
the  property.* 

d.  Property  Not  Covered  by  Trust.— Where  a  receiver 
has  taken  possession  of  property  not  rightfully  belonging  to  his 
trust  in  an  administrative  capacity,  whether  as  United  States 
marshal,  sheriff,  administrator  or  otherwise,  he  is  personally 
responsible  for  the  trespass  committed.* 

e.  After-acquired  Property. — It  is  sometimes  provid*ed 
by  statute  that  a  receiver  appointed  in  supplementary  proceed- 
ings obtains  no  title  to  property  of  the  judgment  debtor,  acquired 
after  the  receiver's  appointment ;  but  this  restriction  does  not 
apply  to  property  due-the  judgment  debtor  by  the  terms  of  a  will 
which  had  been  probated  prior  to  the  receiver's  appointment.® 

/.  Extension  of  Receivership. — It  is  a  common  practice  in 
the  courts  to  extend  a  receivership  over  further  property  in  the 
same  proceeding,  as  well  as  to  make  an  extension  which  'shall  in- 
clude other  proceedings.  Thus  where  a  railroad  is  in  the  hands 
cf  receivers,  pending  suits  of  foreclosure  and  settlement  of  the 
priority  of  liens,  it  is  proper,  on  the  application  of  a  lienholder 
claiming  priority,  to  extend  the  receivership,  as  to  such  claim, 
over  the  portion  of  the  road  on  which  the  priority  is  claimed.'' 

1.  Concerning    appointment    of   re-  and  doctrine  of  comitj^  see  supra,  this 

ceiver  or  manager  in   England  over  title,  jurisdiction  to  Appoint, 

propertj  elsewhere  situated,  see   Cod-  2.  flellebush  v.  Blake,  119  Ind.  350. 

rington    v,   Johnstone,    i    Beav.    520;  8.  See    Crow    v.    Wood,    13    Beav. 

Faulkner    v.     Daniel,    3    Hare    20411;  ^'!Z' 

Barkley    v.   Lord   Reay,  a   Hare  307;  4.  0*Mahoney    v,  Belmont,    62    N. 

Sheppard  v.  Oxenford,  i  K.  &  J.   500;  Y.  148.     Where  a  bill  is  filed  asking 

Houlditch   v.  Donegal,  8   Bligh,  N.  S.  that  a  receiver  be  appointed  "of  all  and 

343;  Cockburn  t'.  Raphael,  2  S.  &  S.  singular  the  said  mortgaged  property 

454»  V.  Lindsey,  15   Yes.  91;  and  premises,'*  it  would   be  improper 

Langford    v,  Langford,    5  L.  J.   Ch.,  for  the  court  to  appoint  a  receiver  of 

N.  S.  61;  Shaw  V.  Shore,   5  L.  J.  Ch.,  any    property    not    embraced    in    the 

N.  S.  80;  Hinton  r.  Galli,  24  L.  J.  Ch.  mortgage.    R.  Co  v.  Whitaker,  68  Tex. 

121;  Seton  on  Decrees  (4th  Eng.  ed.),  636. 

pp.  450-53.  0.  Curran    v.  Craig,  22   Fed.   Rep. 

As  to  receiver  for  railway  running  102. 

through  two  States    of  this    country,  6.  Crane  v.  Beecher  (Supreme  Ct.), 

sec  State  v.  Northern  Central  R.  Co.,  6  N.  Y.  Supp.  227. 

18  Md.  216.  7.  Mercantile  Trust  Co.  v,  Missouri, 

As   to   extra-territorial   jurisdiction  etc.,  R.  Co.,  41  Fed.  Rep.  9.    As  to 
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9.  Procedure  Concerning  Appointment — a.  Appointment  on  Mo- 
tion.— In  ordinary  practice  the  controlling  principle  is  to  appoint 
a  receiver  with  the  sole  view  of  preserving  the  property,  and  not  to 
inquire  into  the  merits  ;*  and  the  appointment  is  made  on  motion,* 
the  evidence  heard  consisting  of  the  sworn  pleadings  of  the  parties^ 
and  such  affidavits  or  depositions  as  may,  within  the  rules  of 
practice,  be  offered  on  either  side.* 

b.  Notice  of  Motion.— Of  this  motion,  and  indeed  of 
any  mode  of  application  for  a  receiver,  the  opposite  party  is, 
as  a  general   rule,  entitled  to    notice;^    though,  as  has  been 

want  of  authority  to  vacate  order  ex-  for  a  receiver  need  not  be  made  in  the 

tendine  receivership  to  ali  the  property  petition,    but  it  is    sufficient    if  that 

of  a   judgment    debtor,    see   Garfield  pleading  shows  a  case  of  the  class  in 

Nat.  Bank  v.  Bostwick,  14  N.  Y.  Supp.  which  receivers  may  be  appointed,  and 

930.  the  special  grounds  may  be  shown  by 

1.  See  Blakeney  v.  Dufaur,  15  Beav.  affidavits    on   motion    for  a  receiver. 

40,  42;  Huguenin   v,  Baseley,  13  Ves.  Hottenstein  v  Conrad,  9  Kan.  438.  See 

107;  Conro  V,  Gray,  4  How.  Pr.  (N.  also  to  like  effect  as  to  Federal  court, 

Y.)    167.    So    on    an   order  to  bring  Commercial,  etc..  Bank  i*.  Corbett,  5 

money  into  court.  Chapman  v.  Ham-  Sawy.  (U.  S.)  177. 


mersley,  4  Wend.  (N.  Y.)  175;  and  in 
the  case  of  interlocutory  applications 
in  general,  as  well  as  those  for  receiver- 
ship, see  Skinners*  Co.  v,  Irish  Soc.,  i 
M.  &  C.  163. 


Answer  Regarded  as  Alfldavlt. — On  a 
motion  for  a  receiver,  the  answer  of  a 
defendant,  if  a  material  codefendant 
has  not  answered,  must  be  regarded 
merely  as  an  affidavit,  and  the  plaintiff 


2.  See  Cooke  v.  Gwyn,  3  Atk.  690.  may  read  affidavits  against  it.  Kershaw 
An  application  for  an  injunction  and  a  7\  Mathews,  i  Russ  362. 

motion  for  a  receiver,  should  be  made  Amendment  of  Bill. — A   motion  for 

the  subject  of  two  successive  motions :  an  injunction  and  a  receiver  is  irregu- 

Lawson  v,  Morgan,  i  Price  303,  304.  lar,  under  the  Engltsh  chancery  prac- 

3.  Bitting  t\  Ten  Eyck,  85  Ind.  360.  tice,   where   the   plaintiff  amends  his 
See  also  reference  to  use  of  affidavits  bill  between  the  time  of  giving  notice 

or    testimony    on    such     motion,    in  of  moving  and  the  time  of  bringing 

Schlechts*  Appeal,  60  Pa.  St.  175.  on  the    motion.    Gouthwaite  v.  Rip- 

The  sufficiency  of  a  verification  of  pon,  i  Beav.  55. 

the  bill  by  complainant,  as  proof  to  4.  Tibbals  v.  Sargeant,  14   N.  J.  Eq. 

authorize  the  court  to  act,  is  upheld  in  450;  Fricker  v.  Peters,  ai  Fla.  256.    In 

Jones  V.  Dougherty,  10  Ga.  282.  Pennsylvania  it  was  held  error  to  ap- 

Bervloe  of  Coples'of  Papers. — In  Wis-  point  a  receiver  of  a  corporation,  where 

consin     such    a     motion     should     be  the  company  was  not  a  party  to  the  bill 

founded  upon  affidavits,  or  upon  papers  nor  in  court  upon  notice  for  a  preliml- 

of  which  copies  are  served  with   the  nary  injunction.  Gravenstine*s  Appeal,, 

notice  of  the  motion,  unless  the  papers  49  Pa.  St.  321. 

in  which  the  party  intends  to  move  See  also  Hungerford   v.   Cushing,  8 


have  been  filed  with  the  clerk,  in 
which  case  it  is  sufficient  if  reference 
is  made  to  them  in  the  notice  of  the 
motion.  The  object  of  such  a  rule,  in 
this  as  well  as  in  other  cases,  evidently 
is  to  compel  the  party  making  the  mo- 


Wis.  323;  Crowder  tr.  Moore,  52  Ala. 
221;  Hardy  v.  McClellan,  53  Miss.  511; 
Mays  V.  Rose,  Freem.  Ch.  (Miss.)  703; 
Sandford  v.  Sinclair,  8  Paige  (N.  Y.) 
374;  Devoe  v.  Ithaca,  etc.,  R.  Co.,  5 
Paige  (N.  Y.)  521;  Verplanck  v.  Mer- 


tion  to  inform  the  adverse   party  of  cantile  Ins.  Co.,  2  Paige  (N.  Y.)  450; 

the    proof    upon    which    the    former  Field  v.  Ripley,   20   How.  Pr.  (N.  Y.) 

intends  to  rely  in  support  of  the  mo-  26;  Home  v.  Jones,  57  Iowa   142 ;  Vo- 

tion,    so  as  to  unable    the  latter  to  shell  v.  Hynson,26  Md.  92;Nusbaum  v. 

furnish  proofs  to  resist  the  motion  at  Stein,  12  Md.  322;  Triebert  v.  Burgess^ 

the  hearing.     Hungerford  v.  Cushing,  11  Md.  461;  Rogers  v»  Dougherty,  20 

8  Wis.  322.  Ga.  274 ;  Hutton  v.  Lockridge,  27  W. 

Special  Qnrandt  Shown  byAffldavltt. —  Va.   433;  State  v.  New  Orleans   (45 

In  Kansas  \^^  showing  of  the  necessity  La.  Ann.),  9  So.  Rep.  643;  Stratton  v. 
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seen,^  exceptions  may  arise  when  irreparable  injury  might  be  sus- 
tained by  delay,*  or  under  other  special  circumstances  ;*  and  on 
appeal  it  will  be  a  fatal  objection  to  an  order  for  a  receiver  made 
without  notice,  that  the  necessity  for  dispensing  with  it  does  not 
appear.* 

(i)  Sufficiency  of. — It  is  no  objection  to  a  notice  of  motion  for 
a  receiver  that  it  is  in  the  alternative,  as  that  the  appointment 
will  be  asked  if  a  previous  appointment  is  vacated  as  sought  by 
the  opposite  party.* 

Davidson,  i  R.  &  M.  485;  Johnson  v.  The  existence  of  unexplained  delay  in 

Powers,  21  Neb.  295.  acting  upon  a  notice  may  cause  it  to  be 

Consult  further,  Simmons  v.  Wood,  treated  as  if  it  had  not  originally  been 

45  How.  Pr.  (N.  Y.)  266.     Against  ex  given,  Tibbals   r.   Sargeant,    14  N.  J. 

j^arie   application   for   receiver  for  de-  Eq.  451;  as  to  curing  want  of  notice  by 

funct  corporation,  see  Youne  v,  Rol-  making  new  order,  see  West  v.   Chas- 

lins,  85  N.  Car.  488;  12  Am.  a  Eng.  R.  sen,  X2  Fla.  331. 

Cas.  457.  Against  appointment  of  re-  Insiifflcient  emergency  to  justify  ex 
ceiver  on  ex  farie  petition  of  insolvent  farte  appointment.  People  v,  Albanv, 
corporation  asking  to  be  dissolved,  etc.,  R.  Co.,  7  Abb.  Pr.,  N*  S.  (N.  Y^) 
without  action  pending,  see  Jones  v.  289;  82  Am.  Dec.  295. 
Bank  of  Leadville,  10  Colo.  473;  20  Ex  Parte  Application. — In  California^ 
Am.  &  Eng.  Corp.  Cas.  554.  As  to  a  receiver  may  be  appointed  in  an  in- 
sufficiency, as  notice,  of  process  or  pub-  solvency  proceeding,  as  well  as  in  an 
lication  that  brings  defendant  into  ordinary  case,  by  the  judge  at  cham- 
•court,  see  Newell  v»  Schmell, '73  Ind.  bers  upon  an  ex  farte  application. 
243.  As  to  notice  to  landlord  but  no  Real  Estate  Assoc,  v.  San  Francisco 
consent  by  tenant,  see  Mariner  v.  Super.  Ct,  60  Cal.  227.  See  also  as  to 
Chamberlain,  21  Wis.  254.  notice  of  application,  but  not  of  pend- 

1.  See  under  Prerequisites  to  Af-  ing  of  suit  in  Iowa,  Jones  v.  Graves, 

^oiniment^  in   present    general   subdi-  20  Iowa  596.     As  to  ex  parte  appoint - 

vision.  ment  of  interim  receiver  !n  England 

S.  Johns   If.  Johns,  23  Ga.  36.    See  where  defendant  died   after  summons 

also  Crowder  v.  Moore,  52    Ala.  221;  had  been  taken  out  for  a  receiver,  see 

Maynardv.  Railey,  2  Nev.  320.    Immi-  In  re  Parker,  L.  R.,  12  Ch.  Div.  294. 

nent  danger  to  property  was  held  made  Notice  of  motion  for  the  appointment  of 

out  in  Rosenburg  v.  Moore,  11  Md.3Sx.  a  receiver,  on  leave  of  the  court,  is  not 

8.  Sandford  v.  Sinclair,  8  Paige  (N.  required  under  an  order  in  chancery 

Y.)    375;  Gibson   v.   Martin,  8  Paige  which  impliedly  dispenses  with   such 

<N.  Y.)  482;  De  Bemer  v.  Drew,  57  notice  in  that  case.    Dresser  v.  Morton, 

Barb.  (N.  Y.)  445,  stating  extraordi-  2  Phill.  285.     Nor  Is  notice  necessary 

nary  and  exceptional  case;  Triebert  v.  when  the  opposite  parties  are  present 

Burg^ess,  II  Md.  4^1,  holding  imperious  in  court  and    represented  by  counsel, 

necessity  lacking;  Verplanck  v.  Mer-  M*Lean  v.  Lafayette  Bank,  3  McLean 

can  tile  Ins.  Co.,  2  Paige  (N.  Y.)  450;  (U.  S.)  503,  504;  or  when  no  officer  of 

Maish  V.  Bird,  59  Iowa  310;  Alford*  v.  the  bank  affected  can  be  found.     Day- 

Berkele,  29  Hun  (N.  Y.)  634,  as  to  dis-  ton  v.  Borst,  7  Bosw.  (N.  Y.)  118. 

pensing  with    notice  to   non-resident  4.  Crowder  v.  Moore,  52  Ala.  221. 

partner;  Dowling  v.  Hudson,  14  Beav.  But  even  if  the  notice  and  prayer  are 

424;  Maguire  V.  Allen,  I   B.  &  B.  76;  merely  for  an  injunction,  the  judge  may 

Fricker  v.  Peters,  21  Fla.  256,  holding  appoint  a  receiver  if  the  facts  make  out 

extraordinary     emergency     requisite ;  a  proper    case  for  such  appointment. 

Railway    Co.    v.  Jewett,  37   Ohio  St.  and  no  objection  is  made  on  the  ground 

^50,    as   to   absence    of  *^\xc\\    circum-  of  want  of  notice  of  the  application. 

stances,  McCarthy  v.  Pe^ke,  9  Abb.  Whitney  v.  Buckman,  26  Cal.  453.   And 

Pr.  (N.  Y.)  166;  i'8  How.  Pr.  (N.  Y.)  on  appeal  the  presumption  of  notice  has 

140,    to    like    effect;   Elwood  v.  First  been  held  to  exist  where  the  record  is 

Nat.  Bank,  41  Kan.  478,  mentioning  fact  silent.  See  Miller  v.  Shriner,86  Ind.494. 

that  rule  not  universal.  6.  Clark  v,  Clark,  11  Abb.  N.  Cas. 

Dalaj  In  Aetlnf  Upon  Notice,  etc.—-  (N.  Y.)  335. 
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(2)  Seri'ice  (j/".— Notice  of  motion  for  a  receiver  must  be  served 
on  the  parties  to  be  affected  thereby,  as  otherwise  the  court 
could,  in  ordinary  cases,  hardly  have  jurisdiction  to  take  the  de- 
fendant's property  from  his  possession.*  But  where  one  defend- 
ant in  a  partition  proceeding  is  served  with  notice  of  an  applica- 
tion for  the  appointment  of  a  receiver,  he  cannot  complain 
because  other  defendants  were  not  served.* 

(3)  As  Dependent  on  Defendant's  Appearance. — A  motion  for  a 
receiver  may  be  made,  of  course,  under  the  Irish  practice  on  process 
against  a  defendant  who  has  not  a  ppeared ;  but  if  he  has  appeared, 
notice  of  the  motion  will  be  necessary.' 

c.  Objectionsto  }Ao-viO^—{i)  Pendency  0/ Other  Proceedings. 
— The  pendency  of  a  motion  for  leave  to  amend  the  bill  is  no 
objection  to  2  motion  for  a  receiver,  provided  the  defect  in  the 
bill  thus  sought  to  be  remedied  is  not  fatal,  or  such  as  to  render 
.  the  bill  demurrable.  Nor  does  the  pendency  of  a  motion  to  dis- 
solve an  injunction  constitute  an  objection  to  the  application  for 
a  receiver.  .  But  where  a  motion  is  pending  in  another  court  to 
set  aside  the  judgment  on  which  a  creditor's  bill  is  founded,  the 
court  of  chancery  will  direct  a  motion  for  a  receiver  to  stand  over 
until  the  other  motion  can  be  decided.^ 

(2)  Delay  in  Pressing  or  Making  Application.^ Pin  application 
for  the  appointment  of  a  receiver,  which  has  been  allowed  to 
sleep  for  six  years,  will  be  denied,  although  some  testimony  has 
been  taken  in  the  meantime.' 

(3)  Merely  Formal  Defects.— \-a  England,  on  an  application 
which  was  regarded  as  simply  an  interlocutory  application  for  an 

1.  Whitehead   v.   Woolen,   43   Mfis.  Under  the  Tormer  Bngllsk  chancerj' 

5>6.  practice,  a   receiver  cduld  not  be  ob- 

See     aUo    Hj-Blop    v.    Happock,    5  tained,  berore  appearance,  where    the 

Ben.  (U.  S.)  4,;2.  notice  of  motion  was  served  upon  the 

As   to  sufficiency   of   Krvfce  under  derendant   pertonallj,  unless  by  leave 

Hew  Tori  Code  or  statutes,  see  CUrk  of  court,   which  would   not  be  granted 

V.    Clark,    11    Abb.   N.  Cas.   (N.   Y.)  without  a  satisfactory  showing  that  the 

ij4;  Kattenatroth    i>.    Ailor    Bank,   i  plaintiff  had  used  due  diligence  to  com- 

)uer  (N.  Y.)  631.  pel    an    appearance.,  Ramsbottom   v. 

Upon  Whom  lerrlca  Mads. — An  order  Freeman,  4  Beav.   145,     See  also,  aa  ti 

for  a  bank  to  show  cause  wliy  its  busi-  leave  to  g'                             -■     ■       ~.  — 

ness   should  not  be   closed,  and  a  re-  6  Mare  6: 

celver  appointed,  \»  properly  served  up-  6zi 

on  Its  vice-president,  especially  where  a.  Fitzpatrick  v.   Hawkahaw,  i  Hog. 

It  appear!)  tliat  he  is  also  a  director;  and  Sz. 

although  the  evidence  of  such  service  As   to   appointment  of  receiver  un- 

is  not  recited  in  the  order  appointing  der  a  bill  01  revivor,  on  proceSH  entered 

the    receiver.  It   will   be   presumed    to  in  the  original  cause,  see  Ball  v.  Go- 

bave  been  presented  to  the  court.    Peo-  ing,  i   Hog.  396. 

pie  V.    Central    City   Bank,   53   Barb.  4,  Barnard  v.   Darling,   1  Barb.   Ch. 

(N.    y.)   416;  3s   How.    Pr.   (N.   Y.)  {N.  Y.)  76. 

433.  6,  Hood  w.  First  Nat.  Bank,  29  Fed. 

At  to  sufficiency  of  service  upon  at-  Rep.   56.     And   a   motion   for  the  ap- 

tomey  appearing  for  foreign  corpora-  polntmenl  of  a  receiver  will  be  denied 

Hons,  see  De  Bemer  v.  Drew,  57  Barb,  where  it  Is  made  on  a  judgment  credi- 

(N.  Y.)  446.  tor'a  WU  which  was  iiled  on  an  execu- 

9.  Rapp  t>.  Reehling,  121  Ind.  aj6.  tlon  returned  unsatlafied  nearly  nine 
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injunction,  accompanied  by  the  appointment  of  a  receiver,  ob- 
jections to  the  bill  on  the  ground  of  misjoinder,  multifariousness 
or  want  of  parties,  were  held  to  be  no  answer  to  such  an  application, 
as  they  were  merely  formal,  and,  assuch,  curable  by  amendment.* 

d.  Passing  on  Motion. — Sometimes  a  motion  may,  for  pur- 
poses of  proper  delay,  be  denied,  but  with  liberty  to  renew  it  at 
a  later  period ;  as  where  there  is  reason  to  suspect  irregularity 
in  a  recent  judgment  and  execution,  upon  which  is  based  a 
creditor's  bill  asking  for  a  receiver  *  But  in  general,  a  motion 
for  a  receiver  does  not  involve  the  merits,  and  therefore  cannot 
be  reheard.* 

Other  matters  concerning  the  disposition  of  the  motion  are 
treated  in  the  notes.* 

r.  Petition  for  Receiver.— Ordinarily  there  will  be  no 
appointment  of  a  receiver  without  a  bill  ;^  and  a  petition  for  a 
receiver  will  be  refused  where  there  is  no  cause  in  court.® 

Indeed,  a  receiver  is  generally  appointed  on  bill  filed  for  that 
purpose,^  and  rarely  before  answer,  except  under  the  provisions 
of  particular  statutes.® 

jears  before.    Gould  v.  Trjon,  Walk,  ancc  will  be  considered  on  the  motion 

(Mich  )  354.  for  a  receiver,  only  as  showing  grounds 

1.  Evans  v.  Coventry,  5   De  G.,  M.  for  the  protection  of  the  fund  until  the 

&  G.  918.     So  an  objection  for  want  of  final  hearing.     Rheinstein  v.  Bixbj,  92 

parties  to  a  bill  for  a  receiver  and  man-  N.  Car.  309. 

ager  of  a  railway  company  was  over-  Where  Property  iB  Obarge  of  Another 

ruled,  although  they  consisted  of  eight  Receiver. — A  motion  for  a  receiver  will 

mortgages   named  in  the  bill,  on  the  not  be  granted  where   the  property  to 

ground    that  there  was  no  utility  in  be  administered  is  in  the  possession  of 

making    them    parties,  and   that  they  a  receiver  appointed  by  another  court 

might  be  added  by  amendment.     Fripp  of  co-ordinate  jurisdiction.    Young  v, 

V,  Chard   R.  Co.,  ai    Eng.  L.  &  £q.  Montgomery,  etc.,   R.   Co.,  2   Woods. 

61.  (U.  S.)  618.    See  further  under  yuris- 

S.  Bank    of    Wooster    v,     Spencer,  diction  to  Make  Appointment^  in  pres- 

Clarke  Ch.  (N.  Y.)   389.     So  leave  to  ent  general  subdivision. 

renew  a  partially  denied  motion   for  a  0.  See  Harwell  r.  Potts,  80  Ala.  72. 

receiver  upon  additional  evidence,  was  6.  Ex  parte  Mountfort,  15  Yes.   447. 

given  in  Devlin  v.  Hope,   16  Abb.  Pr.  To  like  effect  is  En  parie  Tupper,  i 

(N.  Y.)  319.    As  to  right  to  renewal  Rose  79.    See  further  discussion  of  re- 

on  showing  altered  state  of  facts,  see  quirement  that  suit  must  be  pending, 

Attorney-Gen*]  v.  Mayor  of  Gaiway,  i  under  subdivision  on   Prerequisites  to 

Moll.  104.  Appointment;  and  consult  particularly 

8.  Sheldon   v.    Weeks,  2  Barb.   (N.  Merchants*,  etc.,   Nat.   Bank   z/.  Kent 

Y.)  533.    See  as  to  doctrine  in  chan-  Judge,  4^  Mich.  296;  Jones  t/.  Schall,  45 

eery   practice    generally.  Chapman   v.  Mich.  380;  Pressfey  v,  Harrison,   102 

Hamersley,  4  Wend.  (N.  Y.)  175,  rec-  Ind.  18. 

ognized  in  Rowley  v.  Van  Benthuysen,  7.  Under  the  English  chancery  prac- 

16  Wend.  (N.  Y.)  376.  tice,  leave  has,  however, been  granted  to 

4.  Hot  Ormated  on  New  Eqnlty  tn  An-  file  a  claim  for  appointing  a  receiver; 

ewer. — A  motion    for  a  receiver  will  but  it  was  declared  that  the  case  was 

not  be  g^nted  upon  an  equity  appear-  not  to    be    drawn    into    a    precedent, 

ing  on  the  answer,  which  is  not  relied  Kempley  v.  Higgins,  14  Jur.  847.     A 

on  in  the  bill.    Cremen  v.  Hawkes,  2  J.  like  appointment  on  a  common  claim 

&  L.  660.  was  also  made  in  Bickford  v.  Chalker, 

OoBsldenttloii  of  Ftavdnlent  Charae-  14  Jur.  997. 

tor  of  OonveTanoe. — The  allegation  of  8.  Leddel  v,  Starr,  19  N.  J.  Eq.  159, 

the  fraudulent  character  of  a  convey-  163. 
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Appointmflnt.  RECEIVERS.  Prooediire  Conoerning. 

There  are,  however,  a  few  exceptional  cases  where  a  receiver 
has  been  appointed  upon  petition,  but  these  are  in  the  cases  of 
infants,  whose  position  as  wards  of  the  court  give  them  the  right 
to  apply  by  petition,*  or  in  cases  of  persons  similarly  situated/' 

/.  Appointment    at   Instance   of   Court. — A  chancellor 

should  not,  of  his  own  motion,  appoint  a  receiver  without  a 
proper  case  made  therefor  in  the  record ;  and  his  order  of 
appointment  under  such  circumstances  will  be  reversed  as  error.* 
And  while,  in  a  proper  case,  a  receiver  may  be  appointed  by  the 
court  of  its  own  motion,  yet  a  proceeding  for  such  an  appoint- 
ment cannot,  according  to  the  regular  practice,  be  inaugurated  or 
conducted  by  outside  parties  who  have  no  connection  with  the 
case,  or  interest  in  the  subject-matter  of  the  litigation.* 

^.  Appointment    on    Application    of    Defendant. — A 

receiver  will  not,  ordinarily  and  in  the  absence  of  statutory 
authority,  be  appointed  on  motion,  as  against  a  complainant, 
upon  the  application  of  a  defendant  ;*  for  the  whole  theory  upon 
which  relief  is  granted  in  equity,  is  against  such  practice.^ 

(i)  Under  English  Judicature  Act. — But  under  the  English 
Judicature  Act  a  defendant  in  an  action  may,  before  judgment, 
apply  for  an  injunction  and  a  receiver ;  and  this  may  be  done 
although  the  plaintiff  has  already  filed  notice  of  motion  for  the 
like  purpose.'' 

(2)  Where  Relief  May  be  Given  to  Codefefidant. — And  the 
cases  in  which  the  court  has  refused  a  receiver  upon  the  applica- 
tion of  defendant,  against  a  codefendant,  are  distinguishable  from 
a  case  where  the  party  is  seeking  the  aid  of  the  court,  and  a 
decree  could  be  made  in  his  favor.* 

A.  Appointment  by  Consent  of  Parties. — A  consent  that  a 
receiver  may  be  appointed,  and  that  he  may  not  be  obliged  to 
account  before  the  master,  will  not,  under  the  Irish  practice,  be 
made  a  rule  of  court.® 

1.  See  In  re  Goode,  x  Ir.  Ch.  265.  allegations  in  the  bill,  or  other  plead- 
But  see  contra^  Rice  v,  Tonnele,  4  ings  In  the  cause.  Chancellor  Zabris- 
Sandf.  Ch.  (N.  Y.)  571.  kie  in  Leddel  v.  SUrr,  19  N.    J.  Eq. 

2.  Leddel  v..  Starr,  19  N.  J.  Eq.  163.     164.. 
8.  Augusta  Ice  Mfg.  Co.  v,  Grsiy,  &}        But  it  has  been  thought  that  though 

Ga.  346,  where  there  was  considered  to  such    an     application    could     not    be 

be  no  prayer  of  anybody  to  have  a  re-  granted    when    made    at  the  hearing, 

ceiver  appointed    for  the  purpose,  and  without  notice,  yet  it  might  possibly  be 

I                                    with  the  powers  specified  in  the  order  done  upon  petition.    Barlow  v.  Gains, 

I                                   of  appointment.  8    Beav.    330.     Though   it    has    been 

!  I                                       4.  Miller,  J^  in  0*Mahoney  v,   Bel-  suggested  that  the  more  regular  way 

•                                   mont,  62  N.  Y.  142.  would   be   for  the  defendant  to  file  a 

j                                       6.  Robinson  v.  Hadley,  II  Beav.  6x5;  cross-bill.    Grote    v.    Bury,    i    Week. 

I                                    Leddel  v.  Starr,  19  N.  J.  Eq.  164.     See  Rep.  9a. 

also  as  to  analogous  case  of  an  injunc-  7.  Sargant    v.   Read,    L.  R.,  i    Ch. 

tion,    Brown    v,    Newall,    2  M.  &  C.  Div.  602. 

575*  8.  Henshaw    v.    Wells,    9    Humph. 

6.  No  jpositive  relief  is  ever  granted  (Tenn.)  584. 

to  a    defendant,  except  on  cross-bill;  9.  Richey  v.  Gleeson,  K.  &  F.  99. 

and  no  relief,  except  it  be  founded  on  As    to  substitution  of   receiver  by 
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I.  Conflicting  Applications  or  Appointments— (i)  Ques- 
tion of  Priority. — Where  two  receivers  of  the  same  insolvent  bank 
are  appointed,  under  distinct  and  independent  proceedings,  and 
by  the  terms  of  their  respective  appointments  each  has  entire  con- 
trol of  all  the  assets  of  the  bank,  they  cannot  with  propriety  both 
act ;  but  the  title  of  the  one  is  necessarily  exclusive  of  the  other, 
and  the  question  of  priority  must  be  determined  as  a  legal  right, 
even  though  it  be  necessary  to  inquire  into  the  fractions  of  the 
day  on  which  the  two  receivers  were  appointed.^ 

(2)  Where  Prior  Order  of  Reference  Unexecuted. — But  pend- 
ing an  appeal  from  an  order  of  reference  to  appoint  a  receiver,  and 
while  it  remains  unexecuted,  the  court  may  suffer  a  plaintiff  in 
another  suit  to  proceed  and  obtain  and  complete  an  appointment 
of  a  receiver  of  the  same  property,  for  the  benefit  of  all  who  may 
be  similarly  entitled.* 

j.  Reference  to  Master — (i)  Distinction  Based  on  Tertns 
cf  Reference. — Under  the  earlier  English  chancery  practice,  as 
formerly  in  vogue  in  New  York^  to  refer  the  appointment  of  a  re- 
ceiver  to  a  master,  the  effect  of  his  action  is  dependent  on  the 
terms  of  the  reference.  Where  the  matter  is  referred  to  a  master 
to  report  a  proper  person  to  be  appointed  a  receiver  of  the  prop- 
erty of  a  defendant,  or  of  a  corporation,  or  the  committee  of  an 
idiot  or  a  lunatic,  and  to  approve  of  sureties  to  be  given  by  such 
receiver  or  committee,  the  appointment  is  not  complete  until  it  is 
confirmed  by  the  special  order  of  the  court.*  But  where  the 
master  is  directed  to  appoint  a  receiver  and  to  take  from  him  the 
requisite  security,  no  order  for  the  confirmation  is  necessary.* 

(2)  Place  Where  Reference  Made. — As  against  a  judgment 
debtor,  a  reference  to  a  master  to  appoint  a  receiver  should  be 
made  in  the  county  where  his  property  subjected  to  execution  is 

consent,    see    Farran  v.  Morris,   i  Ir.  proving  of   the   receiver   and    of    the 

Ch.  682..  sureties  to  be  given   by  him,  takes  the 

1.  People  V,  Central  City  Bank,  53  requisite  bond  and  files  it  with  his  re- 
Barb.  (N.  Y.)  417;  35  How.  Pr.  (N.  Y.)  port  of  the  appointment,  stating  that 
432.  he  has  approved  of  the  bond  and  that 

See  also,  against  right  to   interfere  it  is  duly  filed.    And  upon  filing  such 

with  previously    appointed    receiver,  report  the  appointment  of  the  receiver 

O'Mahoney  V.  Belmont,  62  N.  Y.   149,  is  complete,  and  he  may   immediately 

qualifying    case  of    Bailey  v,   O'Ma-  enter  upon  the  duties  of  his  office.    If 

honey,  33   N.  Y.  Super.  Ct.  242.  either  party  is  dissatisfied  with  the  ap- 

2.  tattimer  v.  Lord,  4  E.  D.  Smith  pointment  made  by  the  master,  the 
(N.  Y.)  190.  proper  course  is  to  present  a  petition 

8.  In  re  Eaele  Iron  Works,  8  Paige  to  the  court,  upon  due  notice  to  all  the 

(N.  Y.)  385,386.    As  to  exception  to  other  parties  who  have  appeared,   and 

master's   report,  see  Creuze  r.  Bishop  who  are  interested  in  the  appointment, 

of  London,  Dick.  687,  where,  however,  stating  the  grounds  of  objection  to  the 

the  distinction    drawn   is  between   a  receiver  and  praying  that  the    master 

reference  to  appoint  and  to  approve.  may  review  his  report.    In   re   Eagle 

4.  See,  as  to    appointment    of    con-  Iron  Works,  8  Paige   (N.  Y.)  386.    As 

signee   in    England^    Bowersbank    v.  to  when  the  master's  appointment  will 

Colasseau,  3  Ves.  165.  not  be  set  aside  in  Ireland^  see  Turner 

In  such  cases  the  master,  after  ap-  v.  Lord  Donegal,  8  Ir.  Eq.  235. 
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located,  although  he  has  since  removed  to  another  county.^  Other 
matters  concerning  this  subject  will  be  found  considered  in  the 
notes  below.* 
k.  Costs  of  Proceedings— (i)  Out  of  Fund   Realized  by 

Receiver, — The  petitioner  is  entitled,  under  the  Irish  practice,  to  be 
paid  the  costs  of  the  appointment  of  a  receiver  out  of  a  fund  reaU 
ized  by  him ;  and  this  payment  should  be  made  in  priority  to  the 
landlord's  claims  for  rent.* 

(2)  Where  Party  Appeared  Personally, — But  in  England  on  an 
appeal  by  the  defendant  to  the  lord  chancellor,  that  functionary 
ordered  the  plaintiff's  motion  for  a  receiver  and  manager  before 
the  master  of  the  rolls  to  be  dismissed,  but  refused  the  costs  of 
that  motion.* 

(3)  Where  Receiver  Improperly  Appointed, — In  Tennessee^  where 
a  receiver  has  been  improperly  appointed  at  the  instance  of  a 
party,  though  on  a  correct  statement  of  facts,  such  party  will  be 
charged  with  the  cost  of  the  receivership,  and  with  such  rents  as 
the  receiver  himself  would  have  been  properly  chai^eable  with.* 

/.  Time  of  Making  Appointment. — A  receiver  may  be 
appointed  at  any  stage  of  the  proceedings,  whenever  the  facts 
authorize  and  require  the  appointment.^ 


1.  Bank  of  Monroe  xk  Schermerhorn, 
Clarke  Ch.  (N.  Y.)  216. 

a.  Person  to  be  Appointed  by  Muter. 
— The  selection  by  the  master  of  a 
person  to  be  receiver  has  already  been 


6.  Lockhart  v.  Gee,  3  Tenn.  Ch» 
333.  As  to  vacating  appointment  of 
receiver  on  condition  that  his  expen- 
ses and  compensation  be  paid  by  the 
moving   party,  see  McCarthy  t>.  Peake^ 


considered.    See  topic    Who  May  be  9  Abb.  Pr.  (N.  Y.)  (67.     As  to   when 

Appointed   Receiver^    under   general  party  precluded  from  contesting  costs 

subdivision  of  Appointment.     Lespi-  arising  from  irregularity  in   appoint- 

nasse  v.  Bell,  a  J.  &  W.  437 ;  Wynne  v.  ment  of  receiver,  see  State  Journal  Co, 

Lord  Newborough,  15  Ves.  285.  v.  Commonwealth  Co.,  43   Kan.  97; 

Examination     Before    Matter. — This  23  Am.  &  Eng.  Corp.  Cas.  436. 
subject  is  discussed  in  the  cases  next  6.  At  Any  Stage  of  Proceedings. — See- 
cited.    Copons  V,  Kauffman,  8  Paige'  Merrill  v,  Elam,  2  Tenn.  Ch.  ^^15. 


(N.  Y.)  587  et  seq.;  Bank  of  Monroe  v. 
Keeler,  9  Paige  (N.  Y.)  251. 

Maater't  Action  as  to  Delivery  of 
Property. — The  right  of  the  master  to 
refuse  to  direct  the  delivery  of  prop- 
erty to  the  receiver  is  discussed  in 
Eldred  r.  Hall, 9  Paige  (N.  Y.)  64a 


Befiyre  Other  Bnbitantlal  Belief  Can  be 
Asked. — It  is  true  that,  in  general,  a 
receivership  is  ancillary  or  incidental  ta 
the  main  purpose  of  the  bill,  but  it  doe» 
not  follow  that,  where  a  case  is  pre- 
sented which  demands  the  relief  that 
can  best  be  given  by  a  receivership,  such 


Reference  to  Vice  Chancellor. — See  relief  must  be  refused  because  the  time 
Delaware  Bay,  etc.,  R.  Co.  r.  Markley,  has  not  arrived  when  other  substantial 
45  N.  ].  Eq.  148;  37  Am.   &    Eng.    R.    relief  can  be  asked.    Brassey  v.  New 


Cas.  426. 

8.  Read  v,  Corcoran,  i  Ir.  Ch.  235. 

4.  This  refusal  was  made  on  the 
ground  that  the  defendant,  who  had  ap- 
peared in  person,  had  in  so  doing  pre- 
vented the  court  below  from   having 


York,  etc.,  R.  Co.,  22  Blatchf.  (U.  S.) 

79. 

But  compare^  as  to  mortgaged  rail- 
roads, American  L.  &  T.  Co.  r.  Toledo, 
etc.,  R.  Co.,  29  Fed.  Rep.  416. 

On  Same  Bay  as  Commencement  of 


all  the  assistance  which  was  necessary  Action. — A  receiver  cannot  ordinarily 

for  a  right  decision  of  the    case,  and  be  appointed    before    the    commence- 

had  thus  led  to  the  plaintiffs  obtaining  ment  of  the  action,  but  where  the  record 

the    order     appealed  from  and    dis-  of  a  case  shows  that  a  receiver  was  ap- 

charged.     Hall  v.  Hall,  3  M.  &  G.  93.  pointed  on  the  same  day  on  which  the 
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A  court  of  equity  does  not  lack  jurisdiction  to  appoint  a 
receiver  before  service  of  summons  on  the  defendant  or  defend- 
ants, or  notice  given  to  him  or  them  ;  for  equity  would  be  shorn 
of  much  of  its  remedial  efficacy  if  a  court  administering  it  could 
not  make  such  an  appointment  until  the  summons  had  been 
served  on  the  parties  to  be  affected  by  it,  or  until  it  was  shown 
that  they  were  purposely  avoiding  its  service.^  And  where  bank- 
ruptcy and  consequent  loss  to  a  trust  estate  is  expected,  a  receiver 
may  be  appointed  before  the  service  of  the  writ  in  the  action.* 
But  while  the  court  may,  on  a  proper  showing,  appoint  a  receiver 
to  take  charge  of  the  assets  of  an  insolvent  corporation,  for  mere 
purposes  of  preservation  of  the  same  from  destruction  or  waste, 
before  acquiring  jurisdiction  to  adjudicate  upon  the  rights  of  such 
corporation,  the  court  has  no  power  to  appoint  a  receiver  author^ 
ized  to  sell  and  convey  real  estate  of  the  corporation.^ 

It  has  already  been  seen  that  the  appointment  may  be  made, 
in  cases  of  emergency  requiring  it,  before  appearances  or  before 
answer.*  And  a  receiver  may  be  appointed  while  a  plea  or  de- 
action  was  commenced  it  will  be  pre-  Greslej,  8  Sim.  189;  Taylor  v.  Eckers- 
sumed  that  each  was  done  in  its  proper  lej',  L.  R.,  a  Ch.  Div.  303. 
order.  Elwood  v.  First  Nat.  Bank,  41  Iritli  AuthorltlM. — Acheson  v.  Hodg- 
Kan.  477.  es,  3   Ir.   Eq.   520;    Quin   v.  Gunn,   1 

In  Vacation  Before  BUI  FUed.— Yet  Hog.  75;  Nash  v.  Hughes,  H.  &  J.  400, 
the  appointment  of  a  receiver  in  vaca-     and  note. 

tlon  before  bill  filed,  was  held   invalid        See    also,    generally,   Fitzgerald    v. 
in  Harwell  v.  Potts,  80  Ala.  7a.  Quinlan,  12  Ir.  Eq.  393.   Contra^  com' 

1.  Before    Bonrlce    of    BQxnmoiUi    or    pare  Lynch  v,  Nolan,   10  Ir.  Eq.  57; 
Frocosa.«-Maynard   v.  Railey,  2   Nev.     Arthurs  v.  Arthur,  i  Hog.  96. 
319.     As  to  avoidance  or  impossibility        AvtliorltlM    in    the  United  States. — 
of   service,  see    People  v.  Norton,   i     Whitehead  v,   Wooten,  43  Miss.  526; 
Paige  (N.  Y.)  17.  Weis  v.  Goettcr,  72  Ala.  200;  Micon  v, 

S.  In  re  H's  estate,  L.  R.,  i  Ch.  Div.  Moses,  72  Ala.  440;  Bank  of  Monroe 
276;  see  also  for  like  view  where  bank-  v.  Schermerhom,  Clarke  Ch.  (N.  Y.) 
nipt  disappeared  and  bill  could  not  be  215;  Sandford  v.  Sinclair,  8  Paige  (N» 
served,  London  &  Southwestern  Bank,  Y.)  374;  Bloodgood  v,  Clark,  4  Paige 
19  Week.  Rep.  676,  and  as*  to  insolvent  (N.  Y.)  576;  Clark  v,  Ridgely,  i  ^ld. 
corporation,  see  St.  Louis,  etc..  Coal,  Ch.  71;  Williamson  v.  Wilson,  x  Bland 
etc.,  Co.  V,  Sandoval  Coal,  etc.,  Co.,  (Md.)  422;  Johns  v.  Johns,  23Ga.  36; 
III  111.  39.        ^  Williams  v.  Jenkins,  11  Ga.  597;  Jones 

8.  St.  Louis,  etc..  Coal,  etc.,  Co.  v,  v.  Dougherty,  10  Ga.  281 ;  Davis  r. 
Sandoval  Coal  &  Mining  Co.,  iii  111.  Browne,  2  Del.  Ch.  190;  Baker  v, 
33.  Backus,  32  111.  115;   Brinkman  v.  Rit- 

4.  Before  Appearance  or  Answer. —  zinger,  82  Ind.  363.  Compare  Probasco 
See  under  appointment  in  general,  this  v,  Probasco,  30  li.  J.  Eq.  109;  Brick  v, 
title,  English  Authorities,  Metcalfe  Robinson,  55  Md.  418;  Latham  v, 
V.  Pulvertoft,  i  V.  &  B.  180;  Brodie  v.  Chafee,  7  Fed.  Rep.  529;  Beecher  v. 
Barry,  3  Meriv.  696 ;  Vann  r.  Barnett,  Bininger,  7  Blatchf.  (U.  S.)  173;  Sim- 
2  Bro.  C.  C.  158;  Duckworth  v.  Traf-  mons  v.  Wood,  41;  How.  Pr.  (N.  Y.) 
ford,  18  Ves.  283;  Middleton  v.  Dod-  269;  West  v.  Swan,  3  Edw.Ch.  (N.Y.) 
swell,  13  Ves.  2^;  Tanfield  v,  Irvine,  421;  Phoenix  Mut.  L.  Ins.  Co.  v, 
2  Russ.  151;  Maguire  v,  Allen,  i  B.  &  Grant,  3  Mc Arthur  (D.  C.)  223. 
B.  76;  Gouthwaite  t^.  Rippon,  i  Beav.  As  to  stringent  necessity  requisite  for 
55;  Ramsbottom  t/.  Freeman,  4  Beav.  appointment  before  defendant  heard  in 
145;  Dowling  V.  Hudson,  14  Beav.  424;  response  to  application,  see  Blondheim 
Hart  V,  Tulk,  6  Hare  612;  Meaden  v.  v.  Moore,  11  Md.  374;  Haight  v,  Burr^ 
Sealey,  6  Hare  621;  Gibbins  v.  i9Md.  136;  Voshell  v.  Hynson,  26  Md. 
Main  waring,  9  Sim.  77;  Woody  att  v.    93. 
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\\ 

murrer  to  the  bill  is  pending.*  A  special  appearance  constitutes 
a  step  in  a  pending  action,  so  as  to  authorize  the  appointment  of 
a  receiver,  although  the  original  notice  or  service  is  defective,  and 
the  appearance  is  for  the  purpose  of  quashing  such  notice.^  And 
a  receiver  may  also,  in  a  proper  case,  be  appointed  before  the 
hearing  or  decree.^  So  the  appointment  may  of  course  be  made 
by  decree  at  the  hearing.*  And  it  may  even  be  made  after  decree, 
where  it  is  shown  to  be  necessary.* 

1.  While  nea  or  Demurrm:  Pending. —  4.  At  Time  of  Decree. — Osborne  v. 
Thompson  v.  Selby,  12  Sim.  loo;  Turn-  Harvev,  i  Y.  &  C,  C.  C.  ii6; 
bull  t'.  Prentiss  Lumber  Co.,  55  Mich.  Fingaf  v,  Blake,  i  Moll.  118; 
396;  8  Am.  &  Eng.  R.  Cas.  257;  dis-  Shee  f.  Harris,  x  J.  &  L.  q2,  stating  the 
cussing  subject  and  reviewing  authori-  former  practice  to  have  been  to  grant 
ties.  a  receiver  only  on  motion.     Merrill  v. 

2.  After  Special  Appearance. — Helle*  Elam,  2  Tenn.  Ch.  515. 
bush  V.  Blake,  119  Ind.  349.  •  Under  the  Irish  practice  a  receiver 

8.  Before   Hearing    or     Decree.— See  will  be  appointed    on    the    registrar's 

Anderson     7^     Guichard,      9      Hare  notes  of  the  decree,  which  has  not  yet 

375,  as  to  receiver  pendente  lite^  where  been  made  up.    Nash  v,  Flynn,  2  Hog. 

suit  never  brought  to  a  hearing.      Ed-  250,  departing  from  ruling  in  Nash  v. 

]j|                                  wards  v.  Edwards,  17  }ur.  826,  relating  Dillon,  1  Moll.  46. 

to  same  matter;  Jones  v,  Pugh,  8  Ves.  6.  After  Decree. — Bowman  v.  Bell,  14 
:;  71,  as  to  case  where  it  appears  that  Sim.  292;  Cooke  v,  Gwyn,  3  Atk.  690; 
\  realty  will  be  chargeable  for  debts.  Attorney-Generalv.  Mayor,etc.,ofGal• 
ii  Const  V,  Harris,  T.  &  R.  517,  as  to  re-  way,  i  Moll.  104;  Thomas  v,  Davies,  11 
j                                quisites  in  partnership  cases.  Fripp  r.  Beav.  30;  Wright  v.  Vernon,  3  Drew. 

Chard  R.  Co.,  ix  Hare  264;  Thompson  120;  Connelly  v,  Dickson,  76  Ind.  444; 

f.  Selby,  12  Sim.  ioo;Taylor  t'.  Eckers-  Moran  v.  Johnston,   26' Gratt.    (Va.) 

I                                 ley,  45  L.  J.   Ch.  527;  Bartley  v,  Bart-  109;  see  also  Merrill  v,  Elam,  a  Tenn* 
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ley, 9  Jur.  25;  Porter  v.  Lopes,  L.  R.,  7  Ch.  5x5;  Shulte  v.  Hoffman,  18  Tex. 

Cn.  Div.  359;    Brinkman  v,  Ritzinger,  682;  In  re  By  water's  Estate,  i  Jur.  N. 

S2  Ind.  363;   Syracuse    City    Bank  v,  S.  227;  Brinkman  v.  Ritzinger,  82  Ind. 

j  Tallman,  31  Barb.  (N.  Y.)  208.  363;  Schreiber  v.  Carey,  48  Wis.   219; 

Consult    also,  as  to  appointment  of  Smith  v.  Tiffany,  13  Hun  (N.  Y.)  672; 

receiver  before  decision  or  validity  of  Astor  v.  Turner,  11  Paige  (N.  Y.)  437; 

assignment  of  profits  of  office  of  clerks  43  Am.  Dec.  766.    But  compare  contra 

of    peace.      Palmer   v,     Vaughan,    3  Barker  v.   Roe,  x  L.  &  T.  662,  which 

4Swanst.  174;  Cooper  v.   Reilly,  i  R.  &  seems  to  be  reported  on  other  points, 

M.  562,  as  to  alike  matter.  as  Barber  v.  Roe,  4  Ir.  Eq.  692;  and 

But    compare     Houlditch    t;.    Lord  see  as   to  strong  showing  required  in 

Donegal,  Beat.  149 ;   Tolderry  v,  Colt,  foreclosure  cases,  Adair  v,  Wright,  16 

I  Y.  £  C.  621,  as  to  rents  and  profits  of  Iowa  387;  Hackett  v.  Snow,  10  Ir.  Eq. 

realty;  Owen  v,  Homan,  4  H.  L.  Cas.  220. 

997,  as  to  appointment  before  title  es-  Want  of  Beatrlctlont  on  AppolntaiMit 
tablished.  Union  Mut.  L.  Ins.  Co.  v.  After  Decree. — ^The  filing  of  a  supple- 
Union  Mills  Plaster  Co.,  37  Fed.  Rep.  mental  bill  is  not  required  in  such  a 
^93  f  3  Lawy.  Rep.  Ann.  94,  as  to  ap-  case;  Bowman  v.  Bell,  14  Sim.  39a;  and 
j  pointment  not  merely  ancillary.  the  appointment  may  be  made  although 
I  On  Application  for  Homeatead. — As  further  consideration  generally  or  the 
I  to  allowance  of  receiver  on  application  particular  matters  in  controversy  have 
i  I  for  homestead  and  before  final  adjudi-  been  reserved;  Cooke  v,  Gwyn,  3  Atk. 
{                                  cation  thereon,  see  Landrum  v.  Cham-  690;  Hiles  v,  Moore,  15  Beav.  175. 

i>erlin,  73  Ga.  728.  When  Appointment  Made   After  De- 

In     Mortgage    Forecloanre     8nlta. —  oree. — There  is  a    sufficiently    urgent 

Before  decree,  when  whole  debt  due,  case  where  a  person  not  a  party  to  the 

«ee  Bank  of  Ogdensburgh  v,  Arnold,  cause  has  been  in  possession  more  than 

5  Paige  (N.  Y.)  43.  nineteen  years,  and  if  allowed  to  con« 

Between    Verdict   and    Judgment. —  tinue,  may  become  absolutely  entitled^ 

Pending   motion    for  new   trial,  see  as  against  all  parties.  Thomas  v. 

IVhitney  v.  Buckman,  26  Cal.  451.  11  Bear.  30. 
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Even  pending  an  appeal  from  an  order  appointing  a  receiver, 
and  while  it  remains  unexecuted,  a  court  may  suffer  another 
plaintiff  to  proceed,  and  obtain  and  complete  an  appointment  of 
a  receiver  of  the  same  property,  for  the  benefit  of  all  who  may 
be  similarly  entitled  ;  and,  indeed,  cases  may  often  arise  in  which 
property  is  at  hazard,  where  such  a  course  would  be  highly  bene- 
ficial to  both.^  So  after  appeal  from  a  final  judgment,  the  suit 
is  still  pending,  so  that  the  lower  court  may,  on  application^ 
appoint  a  receiver  *  But  after  the  dismissal,  by  the  plaintiff  of 
an  action  to  procure  the  appointment  of  a  receiver  and  an  in- 
junction, the  defendant  cannot,  in  such  action,  procure  the 
appointment  of  a  receiver ;  and  an  order  making  such  appoint- 
ment will  be  reversed  as  erroneous.* 


So  there  maj  be  a  receiver  after  de-  realty  to  enjoin  waste  pending  an  ap-^ 
cree  when  he  is  appointed  not  for  the  peal;  Wright  v.  Atkyns,  i  V.  &  B.314; 
purpose  of  turning  out  parties  in  pos-  as  well  as  where  no  appeal  appears  to* 
session,  but  of  collecting  the  rents  and  be  taken;  Goodman  v»  Kine^S  Beav.  379* 
preserving  them,  and  insuring  their  A  receiver  maj  sometimes  be  allowed 
proper  application  to  the  outgoings  of  after  decree  of  foreclosure  and  sale  of 
the  estate,  and  generally,  of  protecting  the  mortgaged  property' ;  but  such 
the  estate  for  the  person  to  whom  it  power  will  be  slowly  exercised  except 
should  ultimately  be  determined  to  be-  in  an  extreme  case  and  to  prevent  pal- 
long;  Wright  t;.  Vernon,  3  Drew.  121;  pable  wrong  and  injustice.  Haas  v, 
and  where  the  defendant  by  his  conduct  Chicago  BIdg.  Soc,  89  111.  507,  and  dis- 
in  failing  to  produce  title  deeds  has  pre-  cussion  at  pp.  504-7.  See  also,  as  ta 
vented  the  complaint  from  obtaining  allowance  of  receiver  afler  decree  of 
the  benefit  of  the  decree  for  a  sale  of  foreclosure,  Thomas  v,  Davies,  1 1  Beav» 
lands,  Shee  v,  Harris,  i  J.  &  L.  93;  30;  Hyman  v.  Kelly,  1  Nev.  182;  Astor 
and  where  there  is  danger  of  loss  by  v.  Turner,  11  Paige  (N.  Y.)  437;  43 
the  possible  inability  of  a  prior  mort-  Am.  Dec.  766;  Howell  v,  Ripley,  lo- 
gagee   to  refund,  if  he  should  be  or-  Paige  (N.  Y.)  48. 

dered  to  'do  so  and  the  appointment  is        1.  Pending    Appeal.  —  Lottimer    9» 

necessary  to  protect  the  rents  of  the  es-  Lord,  4  E.  D.  Smith  (N.  Y.)  191. 
tate,  so  that  they  may  be  duly  appor-         2.  Brinkman   v.    Ritzinger,    82  Ind» 

tioned   among  those  ultimately  found  364. 

entitled   to  them;    Hiles  v.  Moore,  15        As  to  appointment  of  receiver  pend* 

Beav.  175.  ing  appeal  in  foreclosure  suit,  see  also 

The  strongest  ground  which  can  be  Penn.  Mut.  L.  Ins.  Co.  v,  Semple,  38> 

addressed  to  the  court  upon  such  occa-  N.  J.  £q.  315;  or  to  preserve  rents  and 

sions    is    the  utter    insolvency  of    the  profits  for  creditors,  though  case  pend> 

party  in  possession ;  Merrill  v,  Elam,  a  ing  in  appellate   court  upon   a  super^ 

Tenn.  Ch.  516;  so  that  after  a  final  de-  sedeas^    see    Beard    v,    Arbuckle,     19 

cree  in  a  cause  confirming  a  sale  of  land  W.  Va.   147  (discussed  in    Hutton   v» 

and  awarding  a  writ  of  assistance  to  Lockridge,  27  W.  Va.  433);   or  from  a 

put  the  purchaser  in  possession,  from  final  decree  confirming  a  sale  of  land 

which  decree  the  defendant  in  posses-  and   awarding  a  writ  of  assistance  to 

sion  has  prayed  fbr  and  obtained  an  ap-  put  the  purchaser  in  possession.     See 

peal,  the  court  may,  upon  the  applica-  Merrill  v.  Elam,  a  Tenn.  Ch.  514.   But 

tion  of  the  purchaser,  at  the  same  term  see,  as  to  contrary  view  where  the  ob-> 

and  such  good  cause  as  the  defendant's  ject  of  the   receivership  is  to  carry  the 

insolvency  shown,  set  aside  the  order  judgment    into    effect,   Havemeyer  v. 

-granting  the  appeal,  and  appoint  a  re-  Superior  Court,  84  Cal.  327;  18  Am.  St- 

ceiver  to  take  possession  of  the  land  Rep.  225. 

?;nding  the  appeal;  Merrill  v.  Elam,  2        8.  Not   After    Dtsmissal  of  Action. — 

enn.  Ch.  514;  and  this  conclusion   is  Dale  v.  Rent,  58  Ind.  585.     But  com- 

strengthened  by  the  fact  that  it  is  also  ^are  Caldwell  v,  Garfield  Nat.  Bank* 

of  course  after  a  decree  fixing  rights  to  4  N.  Y.  Supp.  6. 
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A  receiver  may  be  appointed  by  a  judge  in  vacation.* 
m.  Place  of  Making  Appointment — (i)  At  Chambers. — 
Under  the  English  practice,  where  the  application  for  the 
appointment  of  a  receiver  is  made  for  the  first  time  in  the  cause, 
it  must  be  heard  in  court ;  but  where  the  application  is  only  to 
supply  the  place  of  a  receiver  already  appointed,  and  whose 
ofHce  has  become  vacant  by  death  or  otherwise,  tt  may  be  made 
in  chambers.* 

(2)  In  County  Where  Judgment  Debtor's  Property  Located. — 
A  receiver  may  be  appointed,  and  a  reference  therefore  made,  in 
the  county  where  a  judgment  debtor  lived  when  execution  issued, 
if  his  property  still  remains  there,  though  he  has  since  removed 
to  another  county.*  , 

(3)  Where  Hearing  Ordered  Before  Resident  Judge  of  District. 
— Where  the  judge  assigned  to  hold  the  courts  of  a  district 
granted  a  restraining  order,  with  a  rule  to  show  cause  why  a 
receiver  should  not  be  appointed  returnable  on  a  day  after  the 
close  of  the  circuit,  and  before  the  resident  judge  of  the  district, 
this  was  held  not  erroneous,  and  to  give  jurisdiction  to  the  latter 
judge* 

«.  Pleadings  AND  Proofs— (i)  Grounds  and  Evidence. — The 
facts  which  show  the  necessity  or  propriety  of  the  appointment 
should  be  stated  in  the  bill,  so  that  the  other  party  may  answer 
them.» 

But  under  the  practice  in  some  Jurisdictions  at  least,  it  is  not 
essential  that  the  facts  upon  which  the  application  is  based  be 
set  forth  in  the  pleading,  but  it  is  sufHcient  if  they  appear  by 
affidavit  upon  the  hearing.* 

1.  Smith  f.  Butcher,  18  Gratt.  (Va.)  In  ererr  ease  In  which  the  court  U  asked 

151.     See  further,  under  lubdivialon  on  todeprive  the  deTeudant  of  the  posses- 

Jtirhdiciien    to   Make    Appointment,  aion  of  his  properly  without  a  hearing. 

Compare  Kerr  n.  Hill,  27  W,  Va.  616;  or   an  opportunity  to  oppose  the    ap- 

Pressley    ti.    Harrison,    loi    Ind.     18;  plication,  the  particular  facli  and   clr- 

Hammock   v.    Farmers'    L.  &  T.   Co.,  cumEtancea  which  render  such  a  Bum- 

105  U.  S  81  ■/  seq.;  7  Am.  &  Eng.   R,  raary  proceeding  proper,  should  be  set 

Cas.  4694^  jcf.;  Harwell   v.   Potts,   80  forth  In  the  bill  or  petition  on  which 

Ala.  72.  such    application     is     founded.      Ver* 

S.  Grote   II.   Bing,  9  Hare  (App.)  i;  planck  v.  Mercantile   Ins.  Co„  >  P>lge 

See  also  as  to  appointment  at  chambers,  (N.  Y.)  450.     See  also  Fricker   v.   Pe- 

Booth    11.    Coulton,   16    W,    R.    684!  lers,  11  Fla.  257. 

Blackborough ;'.  Ravenhill,  i6Jur.  1085;  Amaiuliaaiit    of   Sill. — Not    allowed, 

Kilgore  v.  Hair,   ig  S.  Car.  4S7;  and  under  English  chancerj  practice,  pend- 

undcr  yurisdictiom   to  Mate  Appoint-  Ing    bringing  on    of  motion.     Giauth- 

ment,  in  present  general  suttdlvison.  waite    v.    Rlppon,   i  Beav.  sj.     Com- 

S.  Bank  of  Monroe  v.  Schermerhorn,  pare  Hart  v.  Tulk,  6  Hare  612. 

Clarke  Ch,  (N.  Y.)  316.  Hlaeondnet  of  Part  of  OorpoTata  n. 

See    further    under   yurlsdiclioH  to  rsotori. — Insufficiencr   of  allegation  of 

Make  Afpointment,  in  present  general  Belmont  v.  Erie  R.  Co.,  51  Barb.    (N. 

subdivision.  Y.)  665. 

4.  Stith  V.  Jones,  loi  N.  Car.  364.  e.  Commercial,  etc..  Bank  v.  Corbelt, 


6.  Swifl,C.r.,!nTomlinsonTi.  Ward,     j  Sawy.  (U.    S.)    177:   Hottenatein   1 

iConii.40D.   ScealsoClark  V.  Rldgely,     Conrad,  9  Kan.  43S.     See  also  E' 

I  Md.  Ch.  71,  on  e*  parte  application     v.  First  Nat.  Bank,  41  Kui.  478. 


AppolBtmtnt.  RECEIVERS.  Frooednre  Ooncernlny. 

The  application  to  appoint  a  receiver  must  be  supported  by 
evidence  showing  that  the  appointment  is  necessary  ;^  and  such 
evidence  must  be  stronger  than  a  mere  affidavit  or  verification 
on  information  and  belief;^  for  there  must  be  an  averment  of 
facts  to  sustain  the  burden  which  rests  on  the  applicant  to  estab- 
lish a  proper  case  for  the  desired  interference  '?  and  the  need  of 
an  affirmative  showing  of  the  necessity  for  a  receiver  is  such 
that  it  will  not  be  sufficient  to  allege  ignorance  of  material  facts 
or  to  set  forth  a  legal  conclusion  without  stating  the  facts  on 
which  it  is  predicated.* 

(2)  Allegations  Held  Insufficient. — An  allegation  of  insolvency 
as  a  basis  for  a  receivership  is  wholly  insufficient  where  it  rests 
ajone  on  the  failure  of  the  party  to  pay  a  debt  at  maturity.*^  And 
a  petition  for  the  appointment  of  a  receiver  of  the  mortgaged 
premises  in  a  foreclosure  suit  is  insufficient  where  it  does  not 
show  whether  the  mortgagor  or  some  subsequent  purchaser 
under  him  is  in  possession  of  the  mortgaged  premises ;  nor  state 
that  any  of  the  parties  to  the  suit  are  in  possession,  either  in 
person  or  by  their  tenants ;  nor  indicate  that  the  party  personally 
liable  for  any  deficiency  is  irresponsible.® 

As  to  allegations  concerning  his  ap-  or  in  what  such  frauds  consist.     Oakle/ 

pointment,   required    of  receiver   who  7\  Paterson  Bank,  2  N.  J.  £q.  180.     So 

sues  to  set  aside  an  assignment  for  the  it  is  not  enough  to  declare  a  belief  that 

benefit  of  creditors  as  void,  see  Cooper  the    property    in    controversy  will  be 

V.  Bowles,  28  How.  Pr.  (N.  Y.)  11.  wasted  or  destroyed.    Hannat;.  Hanna, 

As  to  want  of  allegations  or  proof  of  89  N.  Car.  71.     But  allegations  on  in- 

<3anger  to  property  or  apprehension  of  formation  and   belief  In  an   attorney - 

injury  thereto,  or  of  irresponsible  char-  general's  information  for  an  injunction 

acter  of  defendants,  see  Willis  v.  Cor-  and  a  receiver,  were  held   sufficient  in 

lies,  a  Edw.  Ch.  (N.  Y.)   286;  and  to  Attorney-General  v.  Bank  of  Columbia, 

«ffect  of  presence  of  similar  allegations,  i  Paige  (N.  Y.)  515.     And  an  affidavit 

«ee  Rogers  v.  Marshall,  6  Abb.  Pr.  N.  that  the  facts  stated  in  the  bill  are  true, 

S.  (N.  Y.)  461.  to  the  best  of  the  complainant's  know- 

1.  See,  as  to  need  of  a  strong  case  ledge  and  belief,  was  upheld  in  Trie- 

against  an  executor,  especially  before  bert  t;.  Burgess,  11  Md.  459. 

answer,  Middleton    v,    Dodswell,    13  6.  Collins    v,    Myers,    68    Ga.    532. 

Yes.  268.  As  to  what  constitutes  a  very  strong 

9.  Haines    v.    Carpenter,  i  'Woods  prima  facie  case  made  by  a  complaint 

<U.  S.)  266;    Davis  V.  Reaves,  2  Lea  for  a  partnership  receiver,  see  Barnes 

(Tenn.)  6ci.  See  also  Darcin  v.  Wells,  t;.  Jones,  91  Ind.  167.     As  to  sufficiency 

^i  How.  Pr.  (N.  Y.)  269.  of  allegations  in  information  by  At- 

So  it  is  not  sufficient  that  the  com-  torney- General,  asking  for  an  injunc- 

plainants  should  say  in  their  bill  that  tion  and  a  receiver  against  an  insolvent 

they  are  "  informed"  of  various  matters  bank,  see  Attorney-General  v.  Bank  of 

which  they   claim  to  be  evidences  of  Columbia,  i  Paige  (N.  Y.)  514. 

fraud   and  imminent  danger.     Blond-  6.  Sea  Ins.  Co.  z\  Stebbins,  8  Paige 

heim  r.  Moore,  ti  Md.  365,  374-75.  (N.  Y.)  567.     For  insufficient  bill  for 

8.  Davis  V.  Reaves,  a  Lea  (Tenn.)  railroad   receiver,  see  Pond   v.  Fran- 

^5.  ingham,  etc.,  R.  Co.,  130  Mass.  194;  9 

4.  Heavilon    v.    Farmers'   Bank,  81  Am.  &  Eng.  R.  Cas.  551. 

Ind.   254.    In   the  appointment  of  re-  Ordinarily  the  sufficiency  of  a  com- 

ceivers  for  a  bank,  the  court  will  not  plaint,  in  an  action  in  which  a  receiver 

rest  upon  affidavits  stating,  as  matters  is    applied  for,    cannot  be  tested   by 

of  belief,  that  great  frauds  have  been  demurrer  or  otherwise  at  the  time  of 

committed    against  the  bank,  without  the    application    or    motion    for    the 

stating  by  whom  they  were  committed,  appointment  of  a  receiver,  Buf  kin  v. 
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(3)  Amendments. — The  power  to  grant  amendments  in  further- 
ance of  justice,  authorizes  the  court  to  permit  the  filing  of  an 
amended  petition  on  the  hearing  (or  the  appointment  of  a 
receiver,  upon  giving  the  adverse  party  opportunity  to  plead  to 
the  same.* 

(4)  Title  0/ Pleading. — Petitions  for  receivers  on  tenants' and 
receivers'  recognizances  should,  under  the  Irish  practice,  be 
entitled  in  the  name  of  the  Queen ;  and  the  attorney-general 
should  be  the  petitioner.* 

o.  Prayer. — A  prayer  for  a  receiver  is,  generally  speaking,  not 
necessary  to  obtain  the  appointment,  if  the  facts  stated  authorize 
such  appointment.^  But  it  has  been  held  that  a  receiver  will  not 
be  appointed  on  motion  before  decree,  unless  the  appointment 
was  prayed  for  by  the  bill,*  though  it  has  been  ruled  that  such 
an  appointment  may  be  made  after  decree,*  because  the  ground 
for  a  receiver  consists  of  circumstances  arising  subsequent  to  the 
decree,*  and  which  could,  therefore,  not  be  the  basis  of  a  prayer.'' 

/.  Affidavits— (i)  Affidavit  in  Support  of  Motion. — Where  a 
receiver  is  asked  before   answer,   there   must   be  strong   special 

Boyce,  104  Ind.  55;    for  r 

are  contemplated  so  far  as 

motion    or    application,     Preaaley 

Harrison,  101  Ind.  10 ;  and  accordingly  a,  Reg.  ;■,  Cruise,  3  if.  Ch.  66. 

it  is  not  error  to    rcFuse  to   permit  a  But  the  receiver  in  the  cause  is  me 

demurrer  to  be  filed  to  such  an  applies-  proper  person  to  present  the  petition 

tion,    Pouder    r.   Tate,    96   Ind.   331  ;  and  to   make   the   verifying   affidaviL 

nor  is  any   formal   answer   authorized  Daly  v.  Lynch,  9  Ir.  Eq.  3. 

to  a  petition,  pending  a  cau.iie,   for  a  3.  llenshaw    v.    Wells,    9    Humph. 

receiver,  Buchanan  f.  Berkshire  L.  Ins,  (Tenn.)sS4;  Ladd  v.  Harvey,  3:    N. 

Co.,  96  Ind.  533.  H.  511  ;  ^Malcolm   v.   Montgomery,  1 

A  petition  in  a  suit  to  foreclose  a  Moll.  500;  Merrill  i:  Elam,  i  Tenti. 
chattel  mortgage  warrants  the  appoint-  Ch.  515;  Merchants'  Nat  Bank  v. 
ment  of  a  receiver,  though  it  does  not  Raymond,  37  Wis.  .^71. 
show  that  the  mortgage  was  duly  re-  See  also  as  to  receiver  at  hearing 
corded,  Reynolds  v.  Quick,  13S  Ind.  without  prayer,  Osborne  r.  Harvey, 
316,  holding  the  petition  suHicieat  in  i  Y.  &C,,  C.  C.  116,  and  as  to  appoint- 
other  respects,  nient  ti\  general  without  prnyer,  Com- 

A  general  charge  in  a  bill,  that  the  mercial,  etc.,  Bank  v.  Corbett,  t,  Sawy. 

defendant,  another  executor  and  true-  ( U,  S.)  177;  Ciyburn  t>.    Reynolds,   31 

tee.  is  committing  waste  on  the  testa-  S.   Car.   91,    116,   and  as    to   receiver 

tor's  property,  without  specifying  any  without  prayer  in   supplemental  bill, 

.act  of  waste,  is  not  Butlicient  to  sustain  Hall    v.   Klrby,   Eich.  11   June,   1831, 

an  injunction  or  a  receiver ;  nor,  upon  noted  in  5  Chitty's  Eq.  Index  <4th  ed.), 

such  a  bill,  will  a  receiver  of  the  rents  p.  5113. 

and  profits  of  the  testator's  real  estate  \,  Pare  v.  Clegg,  7  Jur.,  N.  S.  1136^ 

be  granted  where  the  plaintiff  does  not  as  to  propriety  of  indorsing  writ  with 

allege  in  his   bill,  and  clearly   prove,  claim  for  receiver,  L.  R.,  I  Ch.  Dfv.  690. 

the  insufliclency  of  the  personal  estate  B.  Connelly  v.  Dickson,  76  Ind.  444. 

to  pay  the  debts,  and  does  not  pray  by  See  Bowman  v.  Bell,  14  Sim.  393.     But 

bis    bill    for    the    application    to   that  compare    contra.    Barlow  v.   Gaines,  8 

object  of  the  realty,  or  the   rents  and  Beav.  330. 

profits   thereof,   Sanders    x:   Christie,  6,  See  Connelly  r.  Dickson,  76  Ind. 

I  Grant's  Ch.   (Up.  Can.)  139.     As  to  444. 

insufficiency  of  mere  general  charges  7.  See  Wright  r.  Vernon,  3  Drew. 
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grounds  to  induce  the  court  to  interfere  ;  and  when  a  default  is 
entered,  the  rule  would  doubtless  be  to  require  affidavit,  before 
the  property  shall  be  taken  out  of  the  custody  of  its  true 
owners.* 

(2)  Affidavit  in  Opposition  to  Motion, — On  a  motion  on  bill 
and  notice  for  the  appointment  of  a  receiver,  as  well  as  for  an 
injunction,  the  affidavit  of  the  defendant  may  be  read  in  oppo- 
sition.* 

(3)  Answer  Aided  by  Affidavits, — It  has  been  said  that  where 
an  application  for  a  receiver  is  made  after  answer,  the  plaintiff 
can  rely  only  upon  the  admissions  in  the  answer.' 

But  where  a  notice  of  a  motion  for  a  receiver  had  been  given^ 

and  before  the  motion  was  heard  the  answer  came  in,  Lord  Eldon 
permitted  the  plaintiff's  affidavits  to  be  read,  and  regarded  the 
answer  as  a  counter  affidavit.^ 

And  as  the  object  of  the  court  is  to  be  informed  of  the  true 
circumstances  of  the  case,  there  seems  to  be  no  reason  why  affi- 
le Baker  V,  Backus,  33  111.  116.  Ir.  Eq.  494.  Nor  is  the  filing  of  an. af- 
Where  statements,  not  founded  on  fidavit  "cause  shown"  against  an  order 
allegations  in  the  hill,  are  introduced  of  appointment  unless  the  party  servea 
into  affidavits  in  support  of  an  applica-  notice  of  motion  to  show  cause  and 
tion  for  a  receiver,  the  court  will  dis-  moves  accordinfflj,  Jameson  v.  Scarry, 
regard  them,  and  a  defendant  acts  9  Ir.  Eq.  476.  As  to  where  leave  given 
properly  in  not  answering  them.  Daw-  to  show  cause  after  appointment  of  re- 
son  V,  Yates,  i  Beav.  306.  On  a  ceiver,  see  Cassidy  v,  Hopkins,  10  Ir» 
motion  for  a  receiver  in  New  York,  Eq.  209.  As  to  what  is  good  cause 
affidavits  may  be  read  in  support  of  the  shown,  see  Warren  v.  Warren,  13  Ir. 
bill;  but  they  cannot  be  read  to  enlarge  Eq.  70.  As  to  need  of  petition  to  snow 
the  case  made  by  the  bill.  Hayes  v.  cause,  under  Mortgage  Act,  see  Paken- 
H^er,  ^  Sandf.  Ch.  (N.  Y.)  48^7.  In  ham  v,  Darcy,  7  Ir.  £q.  476. 
Mississippi^  on  a  sworn  bill,  no  affida-  A  verified  answer,  which  is  used  in 
vits  are  required  to  support  the  bill  opposition  to  a  motion  for  the  appoint* 
on  a  motion  for  a  receiver  before  ment  of  a  receiver  before  the  time  for 
answer.  Simmons  v,  Henderson,  replying  has  expired,  will  be  treated  as 
Freem.  Ch.  (Miss.)  500.  The  pro-  an  affidavit  to  which  complainant  may 
priety  in  Alabama  of  affidavits  in  sup-  file  and  use  counter  affidavits,  where  it 
port  of  application,  and  counter-affi-  does  not  deny  the  equity  of  the  bill  ex- 
davits  in  opposition  thereto,  is  declared  cept  in  one  particular,  which  is  conclu- 
in  Micou  v.  Moses,  72  Ala.  440,  dis-  sive  on  defendant  at  the  time,  and 
cussing  requisites  of  such  affidavits,  at  where  the  denial  itself  is  too  indefi- 
p.  441.  nite,  Rankin  v.  Rothschild,  78  Mich. 

An  affidavit  upon  which  a  provi-  15. 
sional  remedy,  like  that  of  a  receiver-  8.  See  Ladd  v,  Harvey,  21  N.  H, 
ship  is  based,  is  sufficiently  verified  in  c2o.  As  to  answer  insufficiently  deny- 
North  Carolina  when  made  before  a  ing  allegations  in  trust  case,  see  Mc- 
commissioner  for  that  State  resident  Candless  v.  Warner,  26  W.  Va.  782. 
in  another  State,  and  authenticated  by  For  instance  of  answer  overthrowing 
his  official  signature  and  seal.  Young  case  made  by  bill,  see  Drury  v.  Rob- 
V.  Rollins,  85  N.  Car.  489;  12  Am.  £  erts,  2  Md.  CTh.  i6x. 
Eng.  R.  Ca8.458.  C  Goodman  v.  Whitcomb.  1  J.  & 
a.  Kean  v.  Colt,  5  N.  J.  Eq.  374.  But  W.  C91.  So  where  there  were  two  ma- 
under the  Irish  practice  authorizing  a  terial  defendants,  and  one  only  had 
conditional  order  for  a  receiver  the  answered,  the  plaintiiT  was  permitted  to 
only  cause  which  can  be  shown  against  read  his  affidavit  in  support  of  the  ap- 
making  such  order  absolute  is  the  fil-  plication,  and  the  answer  which  had 
ing  of  the  answer;  and  an  affidavit  is  come  in  was  treated  as  an  affidavit, 
insufficient,  M'Cartney    v.   O'Neill,   5  Kershaw  v,  Mathews,   i  Russ.  362. 
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davits,  taken  with  proper  restrictions,  should  not  be  considered 
i\\  connection  with  the  answer,  particularly  in  a  case  where  the 
other  party  has  produced  affidavits  on  his  side,  and  where  he  has 
not  objected  to  the  character  of  the  evidence.* 

(4)  Affidavit  in  Reply  to  Answer, — Upon  motion  for  a  receiver 
upon  bill  and  answer,  an  affidavit  may,  under  the  Irish  chancery 
practice,  be  read  in  reply  to  the  answer,  at  least  where  it  is  in 
explanation  of  a  doubtful  passage  in  an  answer  not  disclosing  the 
^hole  truth  ;*  but  under  the  English  equity  rule  the  plaintiff 
-must  go  to  the  expense  of  amending  his  bill,  and  cannot  intro- 
duce affidavits  to  meet  the  answer,  either  generally*  or  presum- 
ably,  on  applications  for  receivership,  unless  the  object  be  not 
to  contradict  the  answer,  but  to  support  a  particular  material 
allegation  not  noticed  in  the  answer.* 

In  Mississippi^  on  motion  for  a  receiver,  on  bill  and  answer, 
•where  the  answer  is  a  denial  of  the  equity  of  the  bill,  the  plain- 
tiff, if  he  wishes  to  succeed,  must  introduce  evidence  to  disprove 
the  answer.* 

(5)  Affidavits  in  Reply  to  New  Matter  in  Defendant's  Affidavit. 
— On  a  motion  for  a  receiver,  under  the  New  Jersey  practice,  if  a 
defendant  sets  up  in  his  affidavits  any  new  matter  not  directly 
responsive  to  the  matters  set  up  in  complainant's  affidavits,  and 
relies  upon  such  new  matter,  the  complainant  may  read  affi- 
davits in  reply  to  this  new  matter.® 

q.  Answer — (i)  Appointment  on  Answer. — A  receiver  will  not 
be  appointed,  on  the  admissions  in  the  answer,  under  the  Irish 
-practice,  unless  the  motion  is  made  immediately  on  the  answer 
being  filed,''  nor  will  the  court  entertain  an  application  for  a  re- 
ceiver upon  the  answer,  where  the  bill  is  not  filed  by  a  creditor, 
and  where  no  special  case,  as  of  irreparable    mischief,  is  made 


1.  Gilchrist,  C.  J.,  in  Ladd  v,  Har- 
nov,  21  N.  H.  520.  But  the  general 
4  iile  is  that  the  answer  is  to  be  taken  as 
f  rue,  when  responsive  to  the  allegations 
of  the  bill,  unless  discredited  by  two 
witnesses  or  one  witness  with  pregnant 
circumstances;  and  in  the  absence  of 
such  discrediting,  proof  in  its  support 
is  not  required.  Thorn  psen  v.  Diffen- 
derfer,  i  Md.  Ch.  495.  As  to  evidence 
insufficient  to  discredit  answer,  see 
V'oshell  V.  Hynson,  26  Md.  94.  As  to 
<lfect  of  stronger  affidavits  in  support 
of  answer  than  in  support  of  bill,  see 
Rhodes  V.  Lee,  32  Ga.  472. 

a.  Bell  V.  M'Loghlin,  F    &   K.  274. 

8.  See  Clapham  v.  White,  8  Ves. 
j6;  Smythe  v.  Smythe,  i  Swanst.  253; 
JNorway  v.  Rowe,  19  Ves.  153. 

4.  S^»  •«  to  injunction  asked  in  con- 
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nection    with    a   receiver,    Jefferjrs   v. 
Smith,  I  J.  &  W.  300. 

6.  Simmons  v.  Henderson,  Freem. 
Ch.  (Miss.)  500. 

6.  Sobernneimer  v.  Wheeler,  45  N. 
J.  £q.  619. 

7.  Young  V.  Graham,  i  Hog.  17S. 
On  a  motion  for  a  receiver  on  the  de- 
fendant's answer,  the  plaintiff  mav  use 
an  affidavit  to  ascertain  the  exact 
amount  of  arrears  of  annuity  due  to 
him.     Hogan  v.  Bodkin,  1  Hog.  374. 

8.  Gal  way  v.  Barrow,  2  Jones  724. 
So,  when  the  answer  has  been  filed  six 
months  a  receiver  will  not  be  granted 
thereon  without  an  affidavit.  Lovedav 
t'.  D*Isterre,  H.&J.  151,  nor  by  absolute 
order,  where  the  first  answer  had  been 
filed  eleven  months  before  the  motion^ 
although  the  last  answer,  bjr  another  of 
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(2)  Appointment  Be/ore  Answer. — When  a  receiver  is  appointed 
before  the  coming  in  of  the  answer,  the  defendant  will  be  allowed 
to  move  to  discharge  the  receiver  after  the  answer  is  interposed  ; 
and  if  the  bill  and  answer,  taken  together,  show  that  a  receiver 
ought  not  to  have  been  appointed,  the  receiver  should  be  dis- 
charged.^ 

(3)  Effect  of  Oral  Answer. — If  a  petition  for  a  receiver,  made 
pending  a  suit  and  setting  forth  new  facts,  which  could  not  be 
brought  before  the  court  on  a  mere  motion,  be  not  regularly  and 
properly  denied  by  a  written  answer  under  oath,  but  be  met  by 
an  oral  showing  of  cause  against  it,  the  whole  of  the  petition,  or 
so  much  of  it  as  is  not  so  denied,  must  be  taken  to  be  true.* 

r.  Parties  to  Proceedings. — There  must  be  a  case  in  court 
and  an  opposite  party,  to  warrant  the  appointment  of  a  re- 
ceiver,* and  the  need  of  adversary  parties  to  the  proceeding  pre- 
cludes partners  from  obtaining  a  receiver,  without  any  suit  pend- 
ing between  them,  upon  mutual  request  put  in  the  form  of  com- 
plaint and  answer.* 

(i)  Right  of  Opposite  Party  to  be  Heard. — Indeed,  it  is  regarded 
as  indispensable  that  the  person,  natural  or  artificial,  whose  prop- 
erty is  to  be  taken  from  him  and  placed  in  the  power  of  a  re- 
ceiver, should  be  made  a  party  to  the  proceeding,  and  be  given  an 
opportunity  to  resist  the  application,  the  granting  of  which  may 
work  him  irretrievable  injury.* 

(2)  Stranger  Cannot  Institute  or  Conduct  Proceeding. — Nor  can 
a  stranger,  who  has  no  interest  in  the  subject-matter  of  the  liti- 
gation or  connection  therewith,  inaugurate  or  conduct  a  proceed- 
ing for  the  appointment  of  a  receiver.® 

(3)  Party  at  Whose  Instance  Appointment  Made. — The  prac- 
tice is,  in  fact,  to  appoint  receivers  only  at  the  instance  of  a  party 
who  has  an  acknowledged  interest  or  a  strong  presumption  of 
title  in  himself ;''  and  accordingly  a  receiver  will  not  be  appointed 
at  the  instance  of  a  person  who  has  been  cast  in  an  action  for 
equitable  relief  against  one  who  has  been  adjudged  to  be  the 
legal  and  fit  custodian  of  the  property.' 

the  defendants,  had  been   filed  in  the  an  instance  arising    under  the   Irish 

preceding   term.     Spratt  v.    Ahearne,  practice,  where  leave  was  given  to  the 

H.  &  J.  800.  plaintiff  to  move  for  a  receiver  in  a  suit 

1.  Phcenix  Mut.  L.  Ins.  Co.  v.  Grant,  defective  for  want  of  parties,  see  Sulli- 

3  McArthur  (D.  C.)  220,  223.  van  ^.??"/''^"'  ^  ^^'J^-  ^^'   .     ..  x. 

•    i-i       y    r-         - -oi     ^.iJtA\  ^.«.  •.  0*Mahoney  v.  Belmont,  62   N.  Y. 

a    Chase's  Case,  I  Bland  ^Md.)  212;  ,^^      Sureties  o^f    an   intestate    cannot 

17  Am.  uec.  27».  maintain  a  bill   for  a  receiver  against 

S.  Hardy  v,  McClellan,  53  Miss.  512.  parties  alleged  to  be  intermeddling  with 

As     to     requiiement    that    an    action  his  estate,  and  to  have  custody  of  the 

must  be  pendiiiff,  see   In  re   Hancock,  assets  thereof  without  lawful  authority. 

■a7  Hun    (N.   Y.)  576,   and   subject  of  Walker  v.  Drew,  20  Fla.  918- 

Prerequisites  to  Appointment^  under  7.  Fellows  v.  Heermans,  13  Abb.  Pr. 

Ihe  present  general  subdivision.  n,  3.  (N.  Y.)  8. 

4.  Pressley  v.  Harrison,  102   Ind.  13.  8.  Fellows  xk  Heermans,  13  Abb.  Pr. 

«.  Baker  V.  Backus,  33  III.  96.    For  N.  S.  (N.  Y.)  8. 
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(4)  Parties  in  Particular  Instances. — For  various  special  cases 
involving  the  parties  to  proceedings  for  appointment,  see  the 
notes  below.* 

s.  Order  for  Receiver— (i)  Description  of  Property. — An 
order  for  a  receiver  ought  to  state  distinctly,  on  the  face  of  it^ 
over  what  property  the  receiver  is  appointed.* 

(2)  Form  of  Order. — The  form  of  an  order  for  the  appoint- 
ment  of  a  receiver  of  an  insolvent  bank  is  set  out  in  the  case 
cited  in  the  note  below.* 

(3)  Conditional  Order. — The  order  for  the  appointment  of  a 
receiver  may  be  made  subject  to  conditions  ;^  and  the  vacation 
of  the  orcfer  may  be  allowed  only  upon  terms.* 

(4)  Interlocutory  Order. — A  receiver  for  a  creditor  will  not  be 
appointed  by  an  interlocutory  order,  under  the  Irish  practice^ 
unless  in  exceptional  cases.® 

(5)  Effect  of  Order, — The  effect  of  an  order  appointing  a 
receiver  is  developed  in  the  note  below.'' 

1.  bfiuit  GUlmimr  Agalnit  Bttato.—  313;  9  Am.  &  Eng.  R.  Cas.  746;  Bx 

Where  an  infant  is  entitled  to  property  parte  Brown,  15  S.  Car.  531. 

as  heir,  or  to  income  under  a  contested  Ord«r  Whare  BaoeiTer  by  Bttpnlatloii. 

will,  and  files  a  bill  for  maintenance  and  —The  scope  of  an  order  in  such  a  case 

a  receiver,  all  the  persons  named  in  tlie  is  considered  in  Hooper  v.  Winston,  24 

will  as  executors  or  trustees   are  neces-  III.  36^. 

sary    parties    to   the    suit      Rice    v.  Order  Pnnrldlng  Acalnat  Oonfllet  Wltlt 

Tonnele,  4  Sandf.  Ch.  (N.  Y.)  C78.  Prior  BaceiTor.— See  Thau  v.  Bankers^ 

Bxacutora*  BiU  oTBarlTor.— Whereno  etc.,  Tel.  Co.,  56  N.  Y.  Super.  Ct.  588. 

amendment  of  a  bill  had  been  made  by  4.  See   Frelinghujsen  v,  Colden,    4 

striking  out  the  names  of  co-plaintiffs  Paige  (N.  Y.)   207;  Central  Trust  Co. 

as  ordered,   and   the  executors  of  the  v.  St.  Louis,  etc.,  R.  Co.,  41   Fed,  Rep. 

plaintiff  file  a  bill  of  revivor  as  if  the  554;  42  Am.  &  Eng.  R.  Cas.  3a 

partjr   thev   represent    were    the    sole  6.  See  West  v.  Chassen,  12  Pla.  336^ 

plaintiff,  their  motion  for  a   receiver,  in  6.  Flasket  v.  Lord   Dillon,   x   Hog^ 

the  revived  cause,  is  irregular.    Hughes  201,  specifying  the  exception  as  arrears- 

V,  Dumbell,  i  Russ.  321.  of  interest  or  annuity,  or  the  fact   that 

BaealTar  of  Cknrporation. — An  order  the  fund  is  a  failing  One. 
appointing  a  receiver  of  an  extinct  cor-  According  to  the  Irish  practice,  un- 
poration  cannot  property  be  made  ex-  der  the  New  Rules  in   vogue  in  1S44, 
cept    in    a   proceeding    to    which    its  the    order    for  a  receiver  was    made 
successor   or    substitute     is    a    party,  absolute  in  the  first  instance,  but  under  • 
Young  V.  Rollins,  85  N.   Car.  4S8;  12  the  Old  Rules  any  party  might  come  iib 
Am.  &  Eng.  R.  Cas.  457.   The  fact  that  and  show  cause  against  a  conditional 
an  insolvent  national   bank   was    alone  order  which  might  affect  him.    Wilaoa 
made  a  party  defendant  to  an  applica-  v.  Owens,  8  Ir.  Eq.  516. 
tion  for  a  receivership  over  it,  was  held  7.  Blbot  on  Property. — A  mere  order 
not  a  material  defect  of  parties  upon  that  a  receiver  shall  be  appointed  does- 
such    an   interlocutory    proceeding,  in  not  place  the  property  in  custodia  legi^. 
El  wood  V.  First  Nat  Bank,  41  Kan.  Dutcher  v.  Culver,  24  Minn.  59^. 
479.  Efiect  on  Colleotion  of  BantsI — Where 

8.  Crow  V,  Wdod,  13  Beav.  273.    See  the  order  appointing  a  receiver  ^ves 
also  O'Mahoney  v.   Belmont,  62  N.  Y.  him  **full  power  to  collect  the  rents^take 
148.  care  of  and  preserve  the  same,**  he  la 

9.  Matter  of  Franklin   Bank,  i  Paige  thereby  authorized  to  collect  the  retita 
(N.    Y.)    85.     As    to    order    held    to  to  become  due  as  well  as  those  alreadjr 
amount  to  appointment  of  receivers  of  due.    Cox  v.  Volkert,  86  Mo.  511. 
railroad  corporation,  see  In  re  Fifty-  Effeet  of  Appointment  or  Ordsr   om 
four  First  Mortgage  Bonds,  15   S.  Car.  JUlntonanoe  of  ▲ottona^'^The  granting 
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(6)  Property  Affected  by  Order. — This  subject  in  some  of  its 
special  phases  will  be  found  developed  in  the  note  below.^ 

(7)  Validity  of  Order. — Various  interesting  aspects  of  this  sub- 
ject are  brought  out  in  the  note  below.* 

(8)  Evading  Obedience  to  Order. — Obedience  to  an  order 
appointing  a  receiver  cannot  be  evaded  on  the  ground  that  the 
order  is  not  sufficiently  specific' 

of  an  injunction  against  a  bank,  and  the  in  England,  the  original  jurisdiction, 
appointment  of  receivers  therefor,  do  Houlditch  v.  Lord  Donegal,  Beattj  151. 
not  incapacitate  the  bank  for  maintain-  2.  When  Order  Void  as  Beyond  Statu- 
log  actions  in  its  own  name,  at  the  tory  Authority.  —  An  interlocutory  or- 
instance  of  the  receivers ;  nor  does  the  der  of  the  chancellor,  in  Alabama^  di- 
omission  of  the  receivers  to  be  sworn  recting  **that  a  receiver  be  appointed**' 
vitiate  their  proceedings.  American  etc.,  *'and  that  it  be  referred  to  the 
Bank  V.  Cooper,  54  Me.  44Z .  For  con-  register,  to  appoint  a  *fit  and  proper 
struction  of  an  order  appointing  a  re-  person  to  be  the  receiver  aforesaid," 
ceiver  for  a  corporation  at  the  instance  etc.,  is  void  as  a  delegation  of  power 
of  stockholders,  and  held  merely  to  beyond  the  statutory  authority  of  the 
confer  authori^  to  bring  suit  in  case  court;  and  the  writ  of  prohibition 
the  court  should  levy  an  assessment,  should  go  from  the  supreme  court  to  re- 
see  Glenn  v.  Macon,  32  Fed.  Rep.  8;  voke  it,  and  prevent  proceedings  under 
30  Am.  &  Eng.  Corp.  Cas.  572.  it.    Ex  parte  Smith,  33  Ala.  114  et  seq. 

Ho  Relation  Backwards. — The  order  OmlBslon  by  Judge  Not  Invalldatliui 
appointing  a  receiver,  cannot,  as  Order. — The  omission  of  the  judge  to 
against  third  persons,  date  or  relate  ascertain  all  the  creditors  having  sup- 
back  beyond  the  time  of  grantine  it.  plementary  proceedings  does  not,  in 
As  to  the  operation  of  the  order  from  North  Carolina,  require  the  reversal 
its  date,  see  Wilson  v.  Allen,  6  Barb,  of  an  order  appointing  a  receiver  where 
<N.  Y.)  545;  Rutter  V.  Tallis,  5  Sandf.  some  of  the  creditors  actually  appear 
(N.  Y.)6io;  West  r.  Fraser,  5  Sandf.  and  make  themselves  parties,  and  all 
(N.  Y.)  654;  Lottimer  v.  Lord*  4  E.  have  an  opportunity  to  interpose  before 
D.  Smith  ( N.  Y.)  191 ;  and  it  is  irregu-  the  final  distribution  of  the  fund.  Cor- 
lar  and  improper  to  insert  a  clause  to  bin  v.  Berry,  83  N.  Car.  37. 
that  effect  in  the  order.  Artisans  Order  on  Insufficient  Showing  Erro- 
Bank  v.Treadwell,  34  Barb.  (N.Y.)  559.  neons  but  Not  Void. — If,  in  making  the 

1.  Order  Oorerlxig  Portion    of  Prop-  appointment,  the  court  proceeded  upon 

erty  Only. — ^A    receivership  of  an   in-  an  insufficient  showing,  the  order  is  er-' 

solvent    corporation,   obtained  at  the  roneous,  but  not  void  or  open  to  collat- 

instanceof  a  judgment  creditor,  should,  eral  attack.    Edrington  v.  Pridham,  65 

under  the  New  Torh   statutes  as  they  ,  Tex.  616. 

stood  in  1843,  have  extended  to  all  the  Order  Vacating  Attachment,  Btc.  — 

property  of  the  corporation;  but  the  In    proceedings    against  an  insolvent 

corporation  could  not  complain  of  an  debtor  under  the  Minnesota  statute,  an 

order  appointing  a  receiver  of  so  much  order  appointing  a  receiver  is  errone- 

property  only  as  was  necessaxy  to  sat-  ous  if  it  vacates  prior  attachments  or 

isfy  the  complainant's  debt,  where  it  garnishments  of  the  debtor's  property ; 

did  not  appear  that  there  were  any  lot  the  statute  gives  that  effect  only  to 

other  debts.  Morgan  v.  New  York,  etc.,  the  appointment  and  qualification  of  the 

R.  Co.,  10  Paige  (N.  Y.)  394;  40  Am.  receivers.  In  re  Shakopee  Mfg.  Co..  37 

Dec.  248.  Minn.  93 ;  17  Am.  &  Eng.  Corp.    Cas. 

Order  AfTectlng  Property  Charged  in  147. 

Another  Jurlidlctlon. — It  appears  that  Order  In   Supplementary  Proceedings, 

a  bill  may  be  so  framed  as  to  require  — In  favor  of  validity  of  an  appeal  from 

the  Irish  Court  of  Chancery  to  appoint  order    denying    motive    to    set  aside, 

a  receiver  of  estates  charged  by  the  see  Terry  v,  Bange,  57   N.  Y.    Super. 

decree  of  the  English  Court  of  Chan-  Ct.  5^1  et  seq, 

eery;  but  the  order  must  be  founded  on  8.  Edrington   v.   Pridham,  6^    Tex. 

that  decree  and  very  specially  framed ;  617.    Nor  on  the  ground  of  its  illegality 

and  the  appointment  must  direct  the  and  invalidity  solely.    King  v.  Barnes, 

receiver  to  account  before  the  Master  51  Hun  (N.  V.)  560. 
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•9'  Vacating  Ex  Parte  Order. — After  an  ex  parte  appointment 
of  a  receiver  has  been  made,  the  order  may  be  vacated  upon  a 
proper  showing  either  before  or  after  the  trial ;  and  accordingly 
such  action  upon  the  order  is  justifiable,  notwithstanding  the 
pendency  of  a  motion  for  a  new  trial.* 

( lo)  Appeal  From  Decree  for  Injunction  and  Receiver. — A  decree 
granting  an  injunction  and  appointing  a  receiver  is  a  unit,  and  on 
appeal  therefrom  the  higher  court  has  power  to  reverse  the  de- 
cree in  toio  and  is  not  limited  to  such  action  on  the  part  relating 
to  an  injunction.^ 

/.  Extension  of  Receivership — (i)  In  General — Whenever 
the  appointment  of  a  receiver  has  been  completed,  whether  in 
the  suit  first  commenced  or  not,  the  court,  instead  of  appointing 
another  receiver,  would  undoubtedly  extend  the  receivership  over 
the  second  suit.*  But  it  does  not  ioUow  if,  for  any  reason,  the  ap- 
pointment in  the  one  suit  is  completed,  while  the  order  in  the 
other  is  unexecuted,  that  such  completed  appointment  must  be 
revoked,  when  it  is  not  shown  that  it  is  not,  in  all  respects,  a  suit- 
able and  proper  appointment,  and  such  as  may,  with  entire  pro- 
priety, be  extended  over  both  suits.* 

(2)  Under  Irish  Practice, — Under  the  Irish  practice,  a  receiver 
will  not  be  appointed  over  the  possession  of  another  receiver;  but 
the  proper  motion  is,  that  the  receiver  already  appointed  shall  be 
extended  to  the  cause  in  which  it  is  sought  to  appoint  one.^ 

1.  Copper  Hill  Min.  Co.  v.  Spencer,    receiver  will  not  be  extended,  Weldon  v. 
J5  Cal.  I  s.  O'Reilly,   F.  &  K.  320;  refusing  to  ex- 

8«tfclnf  Aside  for  Priority  of  Jarlidlc-    tend  receivership  in  court  of  excliequer 

to  court  of  chancery  (but  see  Mills  v. 
Mills,  q  Ir.  Eq.  2).  Harvey  v.  Wallace* 
II  Ir.  £q.  339;  refusing  to  extend  re- 
ceiver over  second  matter  in  which  he 
was  petitioner,  though  respondent  con- 
tarthy  t».  Peake,  i8  How.  Pr.  (N.  Y.)  sented;  as  to  confinement  of  receiver  to 
139;  9  A.bb.  Pr.  (N.  Y.)  165.  necessary  portion   of   esUte,  MagratK 

9.  Schlecht's  Appeal,  60  Pa.  St.  176.    v.  Veitch,  i  Hog.  in. 
9.  Lottimer  v.  Lord,  4  E.  D.  Smith        Papon  on  Motion.— Where  an  appH- 
(N.     Y.;    192.     Compare    Osborn    v,    cation  is  made   to    extend    a  receiver 
liever,  2  Paige  (N.  Y.)  343.  from  one  cause  to  another,    the  notice 

is  Lottimer  v.  Lord,  4  E.  D.  Smith  of  motion  and  affidavit  should  be  enti- 
(N.  Y  )  192.  tied  in  both  causes.    Tenant    r.   Wat- 

a.  Vttlle  T».  O'Reillv,  i  Hog.  199,  also  son,  4  Ir.  Eq.  700.  As  to  statement  in 
diHOUdfting  costs  of  objecting  defendant,  order  in  ordinary  cases,  that  no  other 
Sc«»  also,  as  to  requiring  security  pro-  receiver  appointed  over  any  part  of  the 
porttonate  to  additional  lands  covered  lands,  see  Clarke  v.  M'Mahon,  9lr.  Eq. 
bv      «pp>intment.       Marchioness      of    462. 

iWiwnMhire  v.  Tyrrell,  Hayes  355;  as  Parttet  to  be  Board.— On  motions  to 
to  dit^charge  of  one  of  the  receivers,  extend  receiverships,  the  only  persons 
Htddulph  1*.  Hickman,  i  Hog.  245;  Irv-     entitled  to  be  heard  are  the   petitioner 

and  the  debtor,  and  not  the  parties  who 
have  appointed  or  previously  extended 
the  receiver.  Walsh  t».  Walsh,  11  Ir.. 
Eq.  607. 

When  Prior  RecelTer  Retained— A 
prior  receiver  will  be  retained,  if  ob^ 
tained  at  the  instance  of  a/nMHtf  credit* 


tlon. — An  tf»  parte  order  for  a  receiver 
and  an  injunction  will  be  set  a<iide 
where  it  appears  that  another  court 
gained  jurisdiction  by  priority  of  ap- 
plication to  it  for  an  injunction.     Mc- 


in\{  r.  Waller,  i  Hog.  259;  or  of  all  but 
our,  where  there  are  several,  Kelly  r. 
Hulledjre.  8  Ir.  Eq.  220;  as  to  when  dis- 
clirtrtfo  by  consent  refused,  Largan  v. 
Ho  wen.  i  S.  &  L.  297;  as  to  removal 
ronftned  to  prior  creditor,  Burke  r. 
Itrowne,  6  Ir.    Kq.    315;    *•    ^  when 
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«.  Appeal  From  Decree  or  Order  of  Appointment  ~(i) 

Requisites  of  Record, — On  an  appeal  from  an  interlocutory  de- 
cree granting  an  injunction  and  appointing  a  receiver,  copies  of 
the  affidavits  and  testimony  taken  on  the  motion  should,  in  Pemt- 
sylvania,  be  filed  and  accompany  the  record,  in  order  that  the 
Supreme  court  may  rehear  and  decide  the  case  on  its  merits.* 
But  affidavits,  read  on  the  hearing  of  a  motion  for  an  interlocutory 
order  appointing  a  receiver,  become,  in  Indiana^  a  part  of  the 
record  only  by  bill  of  exceptions,  or  proper  order  of  court.* 

(2)  Objection  Not  Raised  Below. — An  omission  to  object  to  the 
receiver's  failure  to  give  the  required  bond  precludes  objection 
on  that  account  on  appeal.' 

V,  Right  OF  Appeal — (1)  Denial  of  Appeal  in  Various  States. 
— Under  the  statutes  and  decisions  of  many  of  the  States,  no 
appeal  lies,  generally  on  account  of  a  want  of  finality,  from  an 
order  appointing  or  refusing  to  appoint  a  receiver.* 

or,  though  a  prior  incumbrancer  should  appointment  of  a   receiver  maj   then 

file  a  bill  in  another  court  and  obtain  a  (1853)  well  have  been  appealable  un- 

receiver.    Cuppaget*.  Atkinson,  Haj'es  der'  the    statutes,    though  it  does  not 

&  }ones  517.  clearly   appear  from  what  the  appeal. 

Rents  BeceiTed. — As  to  right  to  rents  was   taken,  Guy  v,  Ide,  6  Cat.  99,  loi; 

in  relation  to  extension  of  receivership,  on  the  ground  that  no  point  was  made 

see  Moore  V.  Marquis  of  Donegal,  11  as  to  the  appealability  of  the  order,  andr 

Ir.  £q.  413;  Abbott   v,   Stratten,  9  Ir.  besides,  the  order   appealed  from  was 

£q.   241,  <?/  seq.; '^1.  Si  L>.6i'j^  el  seq.;  one    made  after   final  judgment,  Neall 

Murtagh  v.  Tisdall,  a  Ir.  Eq.  41,  50  et  v.  Hill,  16  Cal.  149;  76  Am.    Dec.  508; 

seq.;  Davoren  ^'.  Collins,  2  Jones  809;  on    the    ground    that    the   appealwas^ 

Salt  r.  Donegall.  LI.  &  G.  temp.  Sugd.  from  a  final  judgment,  whereby  the  re- 

82,  Q5,  et  seq.;  Agra  Bank  v,  Barry.  3  ceiver  was  appointed;  Whitney  v.  Buck- 

Ir.  £q.  449;  Holland  v.  Cork,  etc.,   R.  man.  26  Cal.  453,  upon  the  ground  that 

Co.,  2  Ir.  Eq.  423;  Morrogh  v.  Hoare,  it  held  that  the  order  appointing  a  re- 

5  Ir.  Eq.  198,  r/j«^.;  H oilier  v.  Hedges,  ceiver,  which  was  not  appealed  from* 

2  Ir.  Eq.  376.  could    not    be  reviewed    on  an  appeal 

BecelTer  In   Sereral   OanaeB. — As  to  taken  from  a  subsequent  order  for  the 

effect  of  order  for  appointment  of  such  payment    of   money    by   the  receiver,, 

receiver,  directing  all  parties  to  come  in  though    it  may    be  that  the  indicated 

under  one  cause,  see  Young  v.  Wilton,  view  of  the  court  was  correct,  that  an 

10  Ir.  Eq.  268.  appeal  could  have  been  taken  from  the 

1.  Schlecht's  Appeal.  60  Pa.  St.  175.  order  of  appointment,  as  a  special  order 

2.  Barnes  v.  Jones,  91  Ind.  166;  citing  made  af terfinal  judgment;  and  Corcoran 
as  to  reference  in  bill  of  exceptions,  v.  Doll,  35  Cal.  479,  because  there  the 
Stewart  v,  Rankin,  39  Ind  161 ;  Side-  appeal  was  from  an  order  granting  an 
ner  r.  Davis,  69  Ind.  336;  Douglass  f.  injunction  also. 

.State,  72  Ind.  385;  Colee  v.   State,  75  Illinois. — As  to  writ  of  error,  Coate* 

Ind.    511;    Chambers    v.  Butcher,    82  t'.  Cunningham,  80  111.  468. 

Ind.    (08,  and   Sanders  v.    Farrell,  83  Kansas, — Kansas    Rolling   Mill  Co. 

Ind.  28.  V.  Atchison,  etc.,  R.  Co.,   31    Kan.  91,, 

t.  Shulte  V,  Hoffman,  18  Tex.  6S2.  holding  order  appointing  receiver  not: 

4.  This  is  the  case  in  Alabama^  as  to  such  a  final  order  as  is  reviewable  by 

refusal    to    vacate    order.      Miller    v.  the  supreme  court,  and  following  Hot*- 

Lehman,  87  Ala.  519.  tenstein  v.  Conrad,  5  Kan.  252,  which 

California. — Emeric  v.  Alvarado,64  relates    also  to  an  order  overruling  a 

Cal.  622,  reviewing  the  local   authori-  motion  to  vacate  such  an  appointment.. 

ties;    French  Bank  Case,  53  Cal.  549.  Montana, — Wilson  v.  Davis,  i  Mont., 

The    former  of   these  cases    explains  100. 

Williamson    v.    Monroe,    3  Cal.    385.  Nebraska. — McCord  v.Weil,29  Neb^ 

upon  the  ground  that  tKe  order  for  the  682. 
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tomi  f^  iMhBHU. — The  doctrine  of  such  of  these 
as  do  not  turn  on  the  phraseology  of  enactments  concern- 
ppeais  in  general  or  in  particular  cases,  seems  to  be  based 
le  idea  that  the  appointment  of  a  receiver  ordinarily  neither 
s  nor  prejudices  rights,  but  is  resorted  to  merely  for  the 
>9c  of  preserving  the  property  in  controversy,  pending  the 
tion,  for  the  benefit  of  the  successful  party  ■}  and  that  it 
rrefore  essentially  not  of  a  final  nature,  but  merely  inter- 
ory,  and  accordingly  not  appealable.* 

Allowance  of  Appeal  in  Otktr  States. — But  in  other  States 
an  appeal  is  authorized.* 

'di/ii.— Meadow  VBlle7  Hin.  Co.  t.  Sec    Coato    o.  CunnliiBham,  So 

Ida.  6  NcT.  363;  followed  in  Em-  III.  468,  and  (iill  diacuuion  bjr  Parioni, 

AlvarHla,  64  Cal.  614.  J.,  la  Moldcn  v.  UcMakin,  i  Pan.  Eq. 

v   rar*.— Mckelier  v.  Lewi*,  3  Caa.  (Pa.)  187.     ComtmU  aUo  McCord 

N.Cu.   (N.    Y.}   '64,   aa  to  ap-  v.  Weil,  39  Neb.  683. 

lent  orreciHver,  rcljing  Upon  the  S.  Tbii   U   the  caae  in   FUrida,  at 

)  that  (uch  a  direction  ia  niide  of  mat  be  asautned  from  State  r.  Johnaon, 

^t*.  for  which   reaion   a  ruotlon  13  Fla.  44,  aitoappointmentof  receiver 

«cel*er  cannot  be  reheard  (Shel-  in  coonectioa  wltli  tlte  granting  of  an 

Weeki,   J  Barb.   {N.  Y.)    533),  injunction, 

in  appeal   doe*  not    lie  from   an  Imdiamm. — Under    Act    of  l87Si  Bu- 

direcling  lale  of   propertj  and  chanan   v,   Bcrkihlrc   L.   Iiu.  Co.,  96 

ng  of  procccdi  into  court  (Chap-  Ind.  519,  holding  that   Irrespective  of 

.  Hammerelej,  4  Wend.  (N,  Y.)  luch  or  anv  provision  for  direct  appeal, 
the  action  of  the  lower  court  would  be 
:vlFwed  on  appeal  from  the  final  judg- 
ent.     Dale    r.    Kent,    58    Ind.    585; 

ne   wa>   held   dltcretionarj   and  Brinkman   v.  Ritzlnger,  83    Ind.  3^ 

tppealable     in     Sitiey    -u.     New  But  under  ihe  Code  of  1851,  there  waa 

Conaolidated     Stage     Co^     iS  no  appeal  from  an  Interlocutory  order 

Pr.    (N.   Y.)   437;  Connollv   v.  appoinlingn  receiver.  Wood  v.  Brewer, 

78  N.  y.  6io.     But   an    o'rder  9   Ind.  87;  Fuller   c.  Adam*,  la  Ind. 

ig  to  appoint  a  receiver  In  pro-  tfia.     Ai     to    review    on    appeal,    lee 

g>    tupplementarj'   to  execution  Naylor  v.  Sidener,  106  Itld.  183. 

ten  held   appealable.     Hervj  i'.  Cuncemtng    time   of  taking  appeal, 

1,    10  Bosw.  (N.  Y.)   J95-   Dal-  cee  Vance  v.  Schayer,  76  lod.  lu  105; 

'.  Tavlor,   33  N.  Y.  Super.   Ct.  Preiiley  v.  Lamb,  105  lod.  171,  iSS,  189. 

Ij'ltig' upon  change  in   rule  that  low. — Callanan   v.   Shaw,  19  Iowa 

Jonarji  order  not  appealable,  made  163,  relerring  to  coniideration  of  auch  aa 

re  Duff,  41  How.  Pr.  (N.Y.)  351.  appeal  in  Adair  r.  WHght,  16  Iowa  381;. 

0. — Eaton,  etCn  R.  Co.cVamum,  MUkigvn. — Barrf    v.      Brlggi.      31 

io  St.  613.  Mich.   104,    fullj     dlicuising   general 

MC  contra,  aa  to  writ  of  error,  grounds;  Lewis  v.  Cstnpau,  14  Mich. 

matt,  etc.,   R.   Ca  v.    Sloan,  31  459;  90  Am.  Dec.  145;  Perrln  v.    Lep- 

jt.  6.  per,  56    Mtch.    3J1,    holding    that   an 

mylvania. — Holden  v.  McMakin,  order  appointing  a  receiver  Is  final  and 

.  Eq.  Cat.   (Pa.)  3S7,   discussing  appealable  where  It  takes  from   an  ad- 

:tion  between  Interlocutory  orders  mlnlstrator     the    entire    custody    and 

nal   decrees.     Anj   diOerent  in-  management  of   the   estate;  Simon  v. 

ent  from    Schlecht's   Appeal,  60  Schloat,     48    Mich.    334;     Morey     v. 

.  176,  is  negatived   In  Emerlc  -v.  Grant,   ^  Mtch.   330,  as   to  decree  In 

(do,  64  Cal.  615.  partnership   case,   not  flnal    In   termi; 

nettte. — Seejohnttonv.  Hanner,  Taylor  *.  Sweet,    40  Mich,  739,  «t- 

(Tenn.)  11.  plaining  doctrine  on  subject, 

ee   opinion    by    Cooper,   J^    In  An  appeal  was  token  without  que*' 

o.   Cumberlaad,  etc.,   Tumidke  tlon    in    McCombs  v.  Merryhcw,    4* 

Lea  (Tenn.>397.  Mich.  tu. 
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(a)  Qrounds  Ibr  fhuh  AUowbum. — This  view  seems  also  largely 
to  depend  on  the  interpretation  of  statutes  concerning  appel- 
late proceedings.  But  it  is  sometimes  placed  on  the  more 
•general  ground  that  the  effect  produced  by  an  adjudication  in  a 
•chancery  suit  upon  the  rights  and  interests  of  the  parties  is  a 
•better  test  of  its  character,  as  constituting  in  reality  an  inter- 
locutory order  or  a  final  decree,  than  the  stage  of  the  cause  at 
which  it  is  made ;  that  whenever  a  legal  right  is  divested  by  an 
order  of  a  court  of  chancery,  an  appeal  lies  to  determine  whether 
it  is  legal  or  unauthorized ;  and  that  accordingly  an  order 
appointing  a  receiver  is  appealable  when  it  takes  from  a  party 
a  possession  to  which  he  was  entitled  of  right.^ 

But  this  doctrine,  supported  on  the  basis  of  the  injustice  of 
•denying  an  appeal  in  cases  which  may  involve  not  merely  an 
abuse  of  discretion,  but  even  an  excess  of  authority,^  appears 
to  admit  of  an  exception  in  cases  where  the  appointment  of  a 
receiver  does  not  divest  legal  rights,  but  is  merely  ancillary  to 
other  equitable  relief.' 

(3)  Doctrine  of  Federal  Courts. — In  the  Federal  courts  the  ap 
pealable   character  of  the  appointment  of  a  receiver  similar^ 

« 

But  an  interlocutory  order  appoint-  As  to  wlien  an  order  discharg^ing  a 

-ing  a  receiver  cannot  be  appealed  from  receiver  is  not  appealable,  see  Colgate 

-when  the  appointment  is  sought  merelv  t;.  Michigan    Lake  Shore   R.   Co.,  28 

as  ancillarj   to  other  equitable   reliefi  Mich.  289,  and  as  to  when  an  order  for 

4uid  does  not  divest  legal  rights,  Dun-  the  sale  of  assigned  property  by  a  re* 

•can  V.  Campau,  15  Mich.  4x6;  and  an  ceiver    is    appealable,   see   First   Nat. 

order  appointing  a  receiver  to  take  pos-  Bank  v.  Barnum  Wire,   etc.,    Works, 

-session    of  securities    in    controversy  58  Mich.  316 ;  55  Am.  Rep.  660. 

<laimed  by  a  trustee,  is  interlocutory  Minnesota, — Appointment  in  supple- 

and  discretionary,  and  not  appealable,  mentary  proceedings,  as  "an  order  upon 

Brown  v,  Vandermeulen,  41  Mich.  419.  a  summary  proceeding  in  an  action  af- 

"So  an  order  denying  the   appointment  ter  judgment,"  affecting  a  substantia! 

•of  a  receiver  in  a  foreclosure  suit  is  in-  right  of  the  appellant,  ICnight  v.  Nash, 

terlocutory  and  not  appealable,  Beecher  23  Minn.  453;  order  refusing  to  appoint 

^.  Marquette,  etc..  Rolling  Mill  Co.,  40  as    an    order   refusing   a    provisional 

Mich.  309.  remedy.  Grant  v.  Webb,  21   Minn.  41. 

As  to  an  order  appointing  a  receiver  New  Jersey. — Appointment  in  con- 

^regarded    as  not  final  so  as  to  be  ap-  nection  Mrith    injunction  may  be  as- 

*pealable,   if  at   all    lawfully  enforce-  sumed  appealable  from  Weissenbom  v, 

able,  see  Sailing  v,  Johnson,  25  Mich.  Sieghortner,  2i  N.  J.  Eq.  483. 

^491.  North  Carolina. — Coates  v.  Wilkes, 

As   to  appeal  from   preliminary  in-  93  N.  Car.  383. 

junction    giving    possession    of  lands,  West    Virginia. — Hutton  v,  Lock- 

mentiontng   like  view  concerning  re-  ridge,  27  W.  Va.  435,  where  the  ap- 

•ceivera,   see     concurring   opinion    by  pointment  of  a  receiver  of  lands  re- 

-Cooley,  J.,    in    Arnold  v.  Bright,  41  quires  the  possession  of  real  estate  to 

Mich.  210,  and   as  to  appeal  from  in-  be  changed. 

Junction  and  receiver  on  bill   by    in-  1.  See  the  opinions  of  Campbell,  C. 

•competent  person  to  set  aside  a  trust  J.,  in  Barry  v.  Briggs,  32  Mich.  304, 

deed,  see  Hodges  v.  McDuff,  69  Mich,  and  of  Cooley,  J.,  in  Taylor  v.  Sweety 

32.    As  to  the  appealable  character  of  40  Mich.  739. 

an  order  adjudging  an    illegally   ap-  2.  See  the  first  of  the  opinions  just 

pointed  receiver  guilty  of  contempt  In  cited,  at  p.  308. 

disobeying  an  order  of  court,  see  Peo-  S.  See  Duncan  v.  Campau,  15  Mich, 

.pie  V.  JoDca.  33  Mich.  304.  4x6. 
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seems  to  depend  on  the  final  or  interlocutory  character  of  the 
decree  in  which  such  appointment  is  made,  according  as  the- 
receiver  is  merely  to  hold  the  property  temporarily  or  is  given 
absolute  control  thereof.* 

(4)  Writ  of  Error. — In  Ohio,  an  order  appointing  a  receiver  is 
not  a  final  order  from  which  an  appeal  can  be  taken  tb  a  district 
court  ;*  but  a  writ  of  error,  which  brings  up  the  matter  not  for 
retrial  like  an  appeal,  but  merely  for  review  on  questions  of  law, 
lies  from  an  order  annulling  an  order  which  vacated  orders  grant- 
ing an  injunction  and  the  appointment  of  a  receiver.* 

In  Illinois y  however,  a  writ  of  error  will  not  lie  on  a  decree 
appointing  a  receiver,  which  is  regarded  as  purely  interlocutory 
because  it  settles  no  rights.* 

(5)  Supersedeas  or  Bill  of  Review, — In  Tennessee^  an  order 
appointing  a  receiver  is  within  the  power  of  the  court  and  will  not 
be  revised  by  the  higher  court  on  a  supersedeas^^  or  on  a  bill  of 
review* 

(6)  Certiorari, — The  writ  of  certiorari  may  be  obtained  in  Cali- 
fornia  to  review  an  order  appointing  a  receiver.''     But  as   is  held* 

1.  The    doctrine    of    the    Supreme  thereof    and    appointing   a    receiver. 
Court  of  the  United  States,  as  stated  though  the  court  added  to  the  decree- 
by  Chief  Justice  Taney,  is  that  the  de-  a  clause  reserving  to  itself  such  further 
cree  must  be  regarded  as  a  final  one  to  directions     respecting  costs,   etc.,    as. 
a  certain  extent,  and  to  authorize  an  might  be  necessary  to  carry  the  de- 
appeal  therefrom,  when  it  decides  the  cree  into    execution.    Winthrop  Iron 
right  to  the  property  in  contest,  and  Co.  7'.  Meeker,  109  U.  S.  183 ;  for  the- 
directs  it  to  be  delivered  by  the  de-  receiver  to  whom  the  delivery  was  to 
fcndant  to  the  complainant,  and  the  be  made  in  this  instance  was  not  ap- 
latter  is  entitled  to  have  the  decree  pointed  to  hold  the  property  until  the 
carried  into  execution ;  and  that  it  is  rights  of  the  parties  could  be  adjudi- 
I                                    immaterial  that  the  accounts  between  cated,  but  to  stand  subject  to  the  dis- 
1                                    the  parties  remain  to  be  adjusted  by  cretion  of  the  court  in   the  place  of,. 
I                                    a  further  decree.     Forgay  t>.  Conrad,  6  and  as  and  for  the  corporation,  because 

How.  (U.  S.)204;  but  that  this  rule  under  the  circumstances,  the  corpora- 

I                                    does  not  extend  to  the  cases  of  orders  tion  was  incapacitated  from  acting  for 

»                                    such  as  are  frequently  and  necessarily  itself,  and  his  position  was  like  that  of 

I                                    made    in    the    progress    of   a    cause,  the  guardian   of  the  estate  of  an  in* 

whereby  money  is  directed  to  be  paid  competent    person.       See    Winthrop* 

into  court,  or  property  to  be  delivered  Iron  Co.  r.  Meeker,  109  U.  S.  184. 

to  a  receiver  or  property  held  in  trust  2.  Eaton,  etc.,  R.  Co.  T^  Vamum,   lo- 

to  be  delivered  to  a  new  trustee  ap-  Ohio  St.  623. 

pointed  by  the  court,  or  concerning  8.  Cincinnati,  etc.,  R.  Co.  v.  Sloan,. 

other  matters  of  a  like  description,  for  31  Ohio  St.    6. 

1 1                                    such  orders  are  interlocutory  only,  and  4.  Coates  v.  Cunningham,  80  III.  468. 

I                                      intended  to  preserve  the  subject-mat-  6.  Baird  v.  Cumberland,  etc..  Turn- 

ter  in  dispute  from  waste  or  dilapida-  pike  Co.,  x  Lea  (Tenn.)  395;  Bramlee- 

tion,  and  to  keep  it  within  the  control  v,  Tyrte,  1  Lea  (Tenn.)  533;  Roberson. 

of  the  court  until   the  rights  of  the  v,  Roberson,  3  Lea  (Tenn.)  51. 

parties  concerned  can  be  adjudicated  6.   Johnston     z'.     Manner,     3     Lea- 

to  a  final  decree.     For^aj  v.  Conrad,  6  (Tenn.)  1 1. 

How.  (U.  S.)  204,  as  just  cited.    Yet  7.  French  Bank  Case,  53  Cal.  549. 

the  rule  is  deemed  applicable  by  Chief  See  Emeric  r.  Alvarado,  04  Cal.  623.. 

Justice  Waite  to  a  decree  setting  aside  Such  a  writ  was  also  made  the  mcins. 

as  fraudulent  and  void  proceedings  at  of  review  of  the  jurisdiction  to  appoint^, 

a  meeting  of  stockholders  of  a  corpo-  Bateman   v.   Superior  Court,  54  Cal.. 

xation  and  of  the  board  of  directors  286. 
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in  New  Jersey  the  court  -will  not,  on  certiorari^  reverse  the  order 
appointing  a  receiver,  if  there  is  any  evidence  which  goes  to  sup- 
port the  allegations  required  by  the  statute  to  be  stated  in  the 
petition,  and  the  judges  consider  and  decide  that  a  case  for  a. 
receiver  is  made  out.*  Under  such  circumstances  the  reviewing 
court  will  not  weigh  the  evidence,  but  it  is  sufficient  if  there  is 
that  which  gives  the  judge  below  jurisdiction  or  power  to  make 
the  order. 

(7)  Mandamus. — Mandamus  does  not  lie  in  Michigan,  whether 
an  appeal  does  or  not,  to  review  an  order  for  the  appointment  of 
a  receiver  for  an  assigned  estate.* 

w.  Review  on  Appeal.— It  is  the  general  rule  under  the 
Georgia  decisions  that  the  discretion  of  the  lower  court  in  appoint- 
ing  or  refusing  to  appoint  a  receiver,  will  not  be  interfered  with 
by  the  appellate  court  unless  there  has  manifestly  been  an  abuse 
of  such  discretion,  or  a  violation  of  some  recognized  principle  of 
law.*  And  a  like  doctrine  appears  to  prevail  in  New  York^^  and 
in  Alabama,^ 

In  Michigan  in  reviewing  the  action  of  the  judge  of  the  lower 
court  in  appointing  a  receiver,  two  things  will  be  considered. 
First,  whether  the  discretion  vested  in  him  has  been  abused  ;  and» 
second-,  whether  a  right  has  been  impaired  by  such  appointment.^ 

(i)  Where  Order  Made  After  Final  Judgment, — On  an  appeal 
from  an  order  made  after  final  judgment  directing  a  receiver  to- 
pay  moneys  in  his  hands  over  to  the  prevailing  party,  the  superior 
court  cannot  in  California^  review  the  order  appointing  the 
receiver.'' 

(2)  Where  Interlocutory  Order. — Upon  an  appeal  from  an 
interlocutory  order  appointing  a  receiver,  in  Indiana  no  format 
ruling  will  be  made  upon  the  sufficiency  of  the  complaint  as  a 
pleading  in  the  action  ;  although  it  may  be  looked  to,  in  connec- 
tion with  the  evidence  in  determining  whether  a  receiver  ought 
to  be  appointed.® 

1.  Journeay  v.  Brown,  36  N.J.  L.  x  16.  The  same  rule  applies  to  the  granting 

2.  Scott  V,  Wayne  Circuit  Judge,  58  or  refusing  of  an  iniunction  alone.  See 
Mich.  314.  As  to  denial  of  mandamus  Tison  v.  Dart,  60  Ga.  596;  Girardey  v.. 
to  regain  possession  of  attached  prop-  Moore,  56  Ga.  526 ;  Ellis  v.  Jones.  56 
erty  by  petitioner  who  had  appealed  Ga.  504;  Banand  v,  Genesi,  42  Ga.  641 : 
from  an  order  affirming  the  appoint-  and  to  the  refusal  to  grant  a  motion  to 
ment  of  a  receiver,  and  given  a  super-  revoke  the  appointment  of  a  receiver,. 
sedeas  bond,  see  Ex  parte  Tilman  (Ala.  Cohen  v,  Meyers,  42  Ga.  49;  and  to  the 
1891).  9  So.  Rep.  527.  .  refusal  to  dissolve  an  injunction  and  re- 
ft. Gardner    v.    Howell,  60  Ga.   20.  voke  the    appointment  of  a  receiver,. 

See  also,  Reid  v.  Reid,  38  Ga.  29.  Robenson  v,  Ross,  40  Ga.  385. 

So  In  the  case  of  an  injunction  and  4.  See  Ostrauder  v,  Weber,  114  N. 

receiver.  See  Barlow  v.  Eason,  60  Ga.  Y.  103. 

^;  Augusta  Ice  Mfg.  Co.  v.  Gray,  60  6.  Miller  7>.  Lehman,  87  Ala.  517, 51^ 

Ga.  346;  Jones  v.  Johnson.  60  Ga.  262;  6.  Tumbull  v.  Prentiss  Lumber  Co.^; 

Douglas   V.    Fitzgerald,  56    Ga.    526;  55  Mich.  397 ;  8  Am.  &  Eng.  R.  Cas. 

Gunby  v,  Thompson,  56  Ga.  319;  Ester-  257. 

land   r.   Dye^   c6    Ga.    285;  Wolfe  v.  7.  Whitney  v.  Buckman,  26  Cal.  4^4.. 

Claflin,  81  Ga.  65.  8.  Naylor  v,  Sidener,  xo6  Ind.  163^ 
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Effect  of  Appeal. — An  appeal  which,  when  perfected, 
;s  the  Judgment  which  is  the  basis  of  the  appointment  of  a 
er,  necessarily  vacates  the  right  to  a  receiver.'  But  an 
I  from  an  adjudication  of  involuntary  insolvency  does  not 
id  the  functions  of  the  receiver." 
nay,  indeed,  be  imperatively  necessary  to  the  preservation 

estate  that  such  suspension  should  not  take  place.  Nor 
he  pendency  of  a  writ  of  error  to  an  order  made  at  cham- 
ontinuing  an  application  for  a  receiver  until  the  hearing 
it  the  court  from  granting  the  application,  on  the  same  bill 
be  same  facts,  in  term  time,  and  before  the  main  case  is 
ht  on  for  final  hearing.* 

(UPERSF.DEAS  UPON  APPEAL. — A  iK/tTf^-Aiw  granted  upon 
leal  from  an  order  allowing  a  preliminary  injunction  and 
ited  a  receiver  pendente  lite,  suspends  the  operation  of  the 

and  prohibits  the  further  action  of  the  receiver  in  carrying 
e  mandate  of  the  order  from  which  the  appeal  is  taken.* 

in  a  proper  case  a  receiver  may  be  appointed  to  preserve 
nts  and  profits  of  land,  notwithstanding  the  case  is  pending 

supreme  court  upon  an  appeal  and  super sedt as. ^ 
Vhen  Appointment  Will  Not  be  Vacated.— Where 
ancellor,  at  the  instance  of  a  member  of  a  firm,  bringing  a 
gainst  another,  who  has  assumed  its  debts  on  dissolution 
ivenanted  to  save  the  other  partners  harmless,  appointed  a 
er  to  take  charge  of  the  old  stock  and  such  property  as  has 
purchased  by  the  proceeds  of  sales  of  what  was  once  joint 
ty,  the  appellate  court  will  not  direct  such  order  to  be 
d  unconditionally  where  the  party  complained  of  is  pur- 
such  a  course  as  to  disposition  of  property,  etc.,  as  will 
■  any  relief  that  may  be  given  by  decree  inoperative.* 
Questioning     Regularity    of   Appointment. —The 

i)g  Hursh  V.  Hursh,  99lnd.  500,  ).  /■  re  Real   EsUte  Associates.   5S 

inguUhingMain  v.Ginthert,9i  Cal.  3^6. 

).  a.  McCaskill  V.  Warren,-s8  Ga.  387. 

(MnatltntaB  Brtor— An   order  4.  State  v.  Johnson,  13  Fla.  43  *■(  *v 

Ing  a  receiver  will  not  be  re-  B.  Huttoa  v.  Lockridge,  17  W.  Va. 

For  error,  in  West  Virginia,  un-  433. 

:h  error  is  prejudicial  to  the  B.  West  r.Chassen,  11  FIa.333  r/^ir^. 
nt.  Clark  v.  Johnston,  15  W.  Where,  up^n  a  suit  between  partners 
1.  foradissolution,  the  partnership  prop- 
he  chancellor  has  been  held,  in  ertr  comet  into  the  hands  of  a  receiver, 
1,  to  have  erred  in  permitting  a  before  one  claimlag  a  special  lien 
Ty  bond  to  become  part  of  the  levies  his  Rtlachment  upon  it.  and 
:  cau-te  shown  against  n  prajer  such  claimant  desires  to  vacate 
njunction  and  a  receiver  where  the  order  appointing  the  receiv- 
>nd  wa*  not  an  adequate  substi-  er,  he  miut  proceed  bj  filing  ■ 
:  theie  remedies.     Harrison  v.  petition  setting  forth   the   facts  upon 

States  L.  Ina.  Co.,  78  Ga.  731.  which  he  relies  to  obtain  a  vacation  ol 

len      V.      Chadburn,     3     Bait,  the  appointment;  and  a  summarj  pro- 

<  316.     But  the  office  of  receiv-  ceeding  bj  motion  Is  not  the  epproprl- 

held  not  vacated  bj  an  appeal,  ate  method.     Jftcob»oD  v.  Lvidolt,  73 

ig  V.  TownKnd,  34  Ohio  St.  3.  Wis,  145. 
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opposing  party  cannot  question  the  regularity  of  the  order 
appointing  a  receiver,  or  the  proceedings  generally,  upon  a  mere 
formal  motion  to  substitute  one  person  for  another  as  receiver 
in  the  action;  and  such  is  the  case,  although  the  motion  be 
founded,  by  the  notice,  upon  the  pleadings,  decree,  and  proceed- 
ings in  the  action,  as  well  as  upon  affidavits.^  Nor  can  a  stock- 
holder of  a  corporation,  after  having  joined  in  an  application 
made  to  the  court  by  the  receiver  for  authority  to  sell  the  assets 
of  the  corporation,  be  permitted  to  question  the  regularity  or  valid- 
ity of  the  receiver's  appointment,  or  of  the  order  directing  the  sale.* 

bb.  Collateral  Attack  on  Appointment.— The  legality 
of  the  appointment  of  a  receiver  cannot  be  questioned  in  a  col- 
lateral proceeding  by  defendants  who  have  fully  and  completely 
recognized  such  officer  as  legally  appointed.* 

IV.   POWERS)    BIOHT8,     BUTIEB    ANB     IlABUITIES— 1.   FnXLOtlonS  — 

a.  Office  One  of  Confidence  and  Trust.— The  office  of  re- 
ceiver is  one  of  confidence  and  trust.  The  primary  object  of  his 
appointment  is  to  preserve  the  fund  or  property  so  that  it  may 
be  appropriated  as  the  final  decree  shall  direct.  The  custody  of 
receivers  is  the  custody  of  the  law,  and  is  in  its  nature  provisional 
and  suspensive.*  In  recent  years  both  \r\  England  and  in  the 
United  States^  there  has  been  a  strong  tendency  towards  enlarg- 
ing the  scope  of  receiverships.* 

1.  Fassett  v,  Tallmadge,  13  Abb.   Pr.  8.  Skinner  t\  Lucas,  68  Mich.  432. 

(N.  Y.)  13.  See    also    Burton    v.    Schildbach,    45 

Against    disposing    of  question    on  Mich.  5x3.      Against  collateral  ques- 

affidavits,  see    Palen    v,    Bushnell,  51  tioning  of  appointment  claimed  to  be 

Hun  (N.  Y.)  425.     Against  raising  ob-  void,  see  Connor  v.  Bray,  83  Ala.  217.. 

jection  on  general  demurrer,  see  Walsh  4.  ** A   receiver  is  an  indifferent  per- 

r.  Byrnes,  39  Minn.  527.  son  between  parties,  appointed  by  the 

8.  Battershall  v,  Davis,  31  Barb.   (N.  court    to   receive   the  rents,  issues  or 

Y.)  327.    So  the  regularity  of  the  ap-  profits  of  land  or  other  thing  in  ques* 

pointment  of  a  receiver  of  a  life  in-  tion    in    this    court,  pending  the  suit,, 

surance  corporation  upon   petition   of  where  it  does  not  seem  reasonable  to< 

the  attorney -general,   cannot  be  ques-  the  court  that  either  party  should  do 

tioned  collaterally  by  any  other  tribunal  it.     Wj'att's  Prac.  Reg.  355.    He  is  an 

than   the  one  by  which    he   was    ap-  officer  of  the  court;  his  appointment  i^ 

pointed.      Attorney -General  v.  Guar-  provisional."    Booth  v.  Clark,  17  How. 

dian  Mut.  L.  Ins.  'Co.,  77  N.  Y.  275.  (U.  S.)  331. 

Nor  can  a  borrower,  after  making  pay-  In  Myers  v,  Estell,  48  Miss.  401,  the 

ments  to  a  receiver  appointed   for  his  court    said:     ^'Receivership  is   one  of 

creditors  in  proceedings  to  which  he  those  remedial  agencies  devised  origi- 

was  not  a  party,  afterwards  question  the  nally  in  order  to  preserve  the  fund  or 

validity  of  the  appointment  in  proceed-  thing  from  removal  beyond  the  jurisdic- 

tngs  against  himself  for  the  enforcement  tion  or  from  spoliation,  waste  or  deteri> 

of  his  debt.    Burton  v.  Schildbach,  45  oration,  pending  the  litigation.  This  was. 

Mich.  513.  the  original  purpose;  a  preservation  of 

A  person  claiming  title   to    United  the  thing  so  that  it  might  be  appropri- 

States  bonds  by  assignment  from  a  na-  ated  as  the  final  decree  shall  appoint.*** 

tional  bank,  cannot,  in  a  suit  to  enforce  See  also   Hooper  7^  Winston,  24   III. 

his  rights,  question  the  validity  of  the  353;  Miller  v.  Bowles,   10  Nat.  Bank., 

appointment  of  a  receiver  of  such  bank  Keg.  515;  Beverley  v.  Brooke,  4  Gratt. 

In  regard  to  other  propertv  than  the  (Va.)  208. 

bonds.    Van   Antwerp  v,  Hulburd,  8  6.  In  Davis  v.  Gray,  16  Wall.   (U. 

Blatchf.  (U.  S.)  385.  S.)  221,  Justice   Swayne  said:  *'In  the 
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■TE  r    ;sT. — A  receiver  represents  the  court,' 
-r  ~3E  benefit  of  all  parties  who  may  estab- 

~rL:-  ND  Receiver. — Where  a  receiver  has 
•■..■tfz  -^.V  over  property  in  controversy,  and 
,  .i^cady  been  appointed  over  the  same  prop- 
dng,  the  functions  of  second  receiver  are 
■±tx  first ;  and  he  is  only  entitled  to  the 
■r  -j^rtT  after  the  first  receivership  has  termi- 

•  Functions  by  Appeal. — Where  an  ap- 
;  rae  order  of  court  appointing  a  receiver,  and 
.  jts^iideas,  the  receiver  can  no  longer  exer- 
am  if  he  does  so,  he  may  be  punished  as  (or 


..     ,.      ..Mca  a  opritT  juriMlk:-  itored  to  It*  owner  or  otherwite  be  dli- 

.    ^     -K  iHuu  31  clothe  *uch  poied  of  under  the  judgment  in  the  *£.• 

■    _-3er  power*  than  tlons  in  which  he  was  appointed." 

_  ■   T«-eii-     In  tMne  of         In  Attorney -Gen 'I  -o.  North   Ameri- 

^.  -    -.•   _-  >•  icitutes  chained  can  L.  Ins.  Co.,  89  N.  Y,  io3,thecourt 

,  -c-  tint   the  affairs  of  aaid:  "The  receiver  is  the  o£Scer  of  the 

,.  ^  :.T>    when   Insolvent,  court     It  made  him   and  can   unmalie 

.  --.E>.  .-i^cTCsIr  to  sue  in  him.     He  has  no   independent   author- 

_  .»-,     ;•_  B  not  unusual  for  Ity  or  power.     He  is  the  mere  agent  or 

.    ■    o  jui  them  in  charge  instrument    through    whom     the    law 

,.      x..-^   j>  cuiiipanies  which  takes  into  its  own   custody   the  aSEcIt 

.-,!»  -inancial  embarra»s-  and    properly    of   the    Insolvent  cor- 

* ,    V    v>juire  them  to  operate  poratlon.  closes  its  business  and  makes 

.—-^  -  '■^•■'  '-^  difficulties  are  re-  its  final  distribution.     The  receiver  U 

^    .  ^.-»  ir-a-isementsare  made  under  the  control  of  the  court.     He  can 

"^     ^.^  .-(hV  sold  with  the  least  do  nothing   without   Its   orders."     See 

,     nv  'ii:«mts  of  those  con-  also  Beverlej'  j;  Brooke,  4  Gratt-  ( Va.) 

bl  uk(ii-a<«e«  the  receiver  <s  zo8;  Hills  i^.  Parker,  111   Mass,  jio;  1$ 

.•n  ji  ;fwlurUdiction  Invoked.  Am.  Rep.  63;  Davis  f.  Gray,  16   Wall. 

•-.,.>    -A.    «-<«"".   «e  ^  "°  <U.  S,)  J.8. 

^  ,,    J  i:i.i(irt  of  equity,  in  the         8.   A  receiver  is  appointed  in   behalf 

.^-   jt'   «■»    undoubted    authority,  of  all  parties,  and  not  of  a  complainant 

».vuia->>i^  ■'!  ''"'  ^'^t  renults  or  of  A  defendant  only.     He  owe*  an 

i^  V  V  secured  by  such  legisla-  equal  duty  to  all  alike,  and  he  In  respon- 

*  ■  Kilt  >t>  aid  "  aible    to    the    court    alone.     Booth   f . 

V  \**   York.  etc„   Tel.   Co.  v.  Clark.  17  How.  (U.  S.)  33';  Delany  «. 

,'       ;   S     Y,    l68,  Earl,  J.,  said:  Mansfield.  I  Hog.   134;   E*  farie  Jaj, 

^.  t,"'C»"i  v-^mimenced  against  the  L.  R^  g  Ch.  131;  Beverley  -v.  Brooke,  4 

t    ■-(«  C>'mpany,  the  court  had  Grail.  (V«.)  aoS;  Lottimer  r.   Lord,   4 

.r.^  .^»   po«»cwion   the   property  E.  D.   Sttiith   (N.  Y.>   :83;   Curtes   f. 

'    njj'tv  lo  dispose   of,  manage  Leavltt,   n   N.  Y.  g;   Libbv   v.  Rose- 

.:«,  Tn-T  U  for  the  benefit  of  all  krans.  5.-!  Barb.  (N.  Y.)   201";   Baker  *. 

i,vnr*ted  therein,  or  having  any  Backus,  31  III   79- 
*„i,t    the   «ame;   and   there-         a.  Bailey  f.  Belmont,  10  Abb,  Pr.,  N. 

'7*,  TOerelv    Its   officer,  arm  or  S.  (N.  Y.)  170;  Bailey  r.  O'Mahoney, 

..  .,W   poi.es«lon   of  the  prop-  33  N.  Y.  Supr.  Ct.  239. 
.KlH.an.iBe  and  dispose  of   the         «.  Stater.  Johnson,  13  Fla.  33.     !n 

.„  j,.,  direction   ftnd  subject  to  Everett  r  State,  aS  Md.  190,  it  was  held 

'•'.  .1      llrrould   at  any    time  be  that   if  an  appeal  be  taken  from  the 

'■'.I.'  hv   the  court    and  another  order  appointing   the  receivers,    and 

*.    «inwlnted.    or    the   properly  the   latter  are  directed  to  return    the 

»!.i*l.in  out  of  hU  hands  and  re-  property  over  which  the  receiverahip 
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e.  Termination  of  Functions.— The  receiver's  functions 
termfnate  upon  an  order  for  his  removal,  but  not  merely  upon  an 
abatement  of  the  cause  in  which  he  is  appointed.^ 

2.  Powers  in  General — a.  Nature  of. — Common-law  receivers 
}iave  no  powers  except  such  as  are  conferred  upon  them  by  the 
•order  of  their  appointment,  and  the  course  and  practice  of  the 
-court.* 


extended,  upon  an  affirmance  of  the  and  rights  of  the  said  companj,  and  of 

order,  the  receivers  can   prosecute  the  the  said  receiver,  and  of  securing  and 

l)ond  given  to  secure  a  return  to  them  protecting  the  land  grant,  and   land 

of  the  property,   without  a   previous  reservation   of     the    said    company." 

order  of  the  court;  Swayne.  J.,  said :  "The  authority  given 

1.  In  Newman  t'.  Mills,  I  Hog.  291,  b^  the  decree  is  ample.   Still,  the  ques- 

a  receiver  continued  to  collect  rent  tion  arises  whether  it  was  competent 

after  the  abatement  of  the  action  in  for  him  to  proceed  in  his  own  name 

which  he  was  appointed.  instead  of  the  name  of  the  company 

8.  *'A  receiver  is,  as  a  general  rule,  whose  rights  he  seeks  by  this  bill  to 

a  mere  custodian,  and  has  no  powers  assert.    A  receiver  is  appointed  upon 

«xcept  those  expressly  conferred  upon  a  principle  of  justice  for  the  benefit  of 

him  by  the  order  of  his  appointment,  all  concerned.    Every  kind  of  prop* 

or  by  special  directions  of  the  court  erty  of  such  a  nature  that,  if  legal,  it 

from  time  to  time.    His  general  duty  might  be  taken  in  execution,  may,  if 

may  be  said  to  be  to  take  possession  of  equitable,  be  put  into  his  possession, 

the  estate  in  the  room  and  place  of  the  Hence  the  appointment  has  been  said 

owner  thereof ;  and,  under  the  super-  to  bean  equitable  execution.     He  is 

vision  of   the  court,  to    manage  the  virtually  a  representative  of  the  court, 

property  so  as  to  preserve  the  same,  and  of  all  the  parties  in  interest  in  the 

and  (if  possible)  to  make  it  profitable  litigation    wherein  he    is  appointed, 

for  those  who  may  ultimately  be  de-  Jeremy's  Equity,  249;  Davis  v,  Duke 

<clared  the  owners  thereof .  The  powers  of  Marlborough,  2  Swanst.  125 ;  Shakel 

of  a    receiver    are    limited.    All  his  v,  Duke  of  Marlborough,  4  Madd.  463. 

actions  are  under  the  immediate  con-  He  is  required  to  take  possession  of 

trol  of  the  court,  and  in  order  to  a  safe  property    as    directed,   becauf^e     it  is 

custody  of  the   estate,    he  must  con-  deemed  more  for  the  interests  of  jus- 

^antly  apply  to  the  court  for  its  ad-  tice  that  he  should  do  so  than  that  the 

vice  and  sanction.       Bispham's   £q.,  property  should  be  in  the  possession  of 

4  580.  either  of  the  parties  in  the   litigation. 

In  the  leading  case  of  Davis  V.  Gray,  Wyatt's  Practical  Register,  355.  He 
16  Wall.  (U.  S.)  203,  the  general  is  not  appointed  for  the  benefit  of 
powers  of  a  common -law  receiver  as  either  of  the  parties,  but  of  all  con- 
derived  from  the  order  of  his  appoint-  cemed.  Money  or  property  in  his 
ment  are  carefully  considered.  In  that  hands  is  in  custodia  legis.  In  re  Col- 
case  the  complainant,  a  citizen  of  New  vin,  3  Md.  Ch.  Dec.  278 ;  Delany  v, 
York,  who  had  been  appointed  receiver  Mansfield,  i  Hog.  234.  He  has  only 
of  the  Memphis,  El  Paso  and  Pacific  such  power  and  authority  as  are  given 
RaUroad  Company,  filed  a  bill  in  the  him  by  the  court,  and  must  not  exceed 
U.  S.  circuit  court  to  restrain  the  gov-  the  prescribed  limits.  The  Chau- 
«mor  and  commissioner  of  the  land  tauqua  Co.  Bank  v.  White,  6  Barb, 
office  of  the  State  of  Texas  from  issuing  (N.  Y.)  589;  Verplanck  r.  Mercantile 
any  further  patents  to  third  parties  for  Ins.  Co.,  2  Paige  (N.  Y.)  452.  The 
lands  reserved  to  the  company.  By  court  will  not  allow  him  to  be  sued 
the  terms  of  his  appointment  the  re-  touching  the  property  in  his  charge, 
ceiver  was  authorized  '*  to  bring  such  nor  for  any  malfeasance  as  to  the  par- 
suits  in  the  name  of  said  company,  or  in  tiep,  or  others,  without  its  consent ;  nor 
the  name  of  said  receiver  as  he  may  be  will  it  permit  his  possession  to  be  dis- 
advised  by  counsel  to  be  necessary  and  turbed  by  force,  nor  violence  to  be 
proper  in  the  discharge  of  ^he  duties  of  offered  to  his  person  while  in  dis- 
his  office,  and  for  acquiring,  securing,  charge  of  his  official  duties.  In  such 
and  protecting  the  assets,  franchises  cases  the  court  will  vindicate  its  au* 
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ATUTOKY  Powers. — The  powers  of  receivers  are  some- 
ted  and  determined  by  statute,* 

iCRETiONARY  PoWER. — Receivers  have  a  certain  amount 
etionary  power  in  the  management  and  control  of  the 

r  intrusted  to  their  care.  U  they  exercise  this  discretion 
7,  and  in  good  faith,  they  will  be  sustained  by  the  court, 
receiver  has  the  power  to  accept  or  reject  bids.'  He  has 
vever,  any  discretion  in  the  application  of  the  funds  in  his 

nd,  if  need  be,  will  punish  the  rights  mid  title  uf  the  company  to  the 

jy  fine  and  imprisonment  for  immense  property  last  mentioned,  of 

De  Groot  I'.  lav,  30   Barb,  greatly  diminished  value,  if  not  vholly 

83;  Angel  !■■   Smith,  9   Veg.  worthless.     We  think  it  is  competent 

sell ;'.  East  Anglian  R.   Co.,  for  him  to  perform  this  (unction  in  the 

104  ;   Parker  v.  Browning,  S  mode  he  has  adopted.     The  decree,  in 

.  Y.)  388;  35  Am.  Dec.  717;  the  esse    wherein  he   was  appointed,. 

ibson,  7  Paige  (N.  Y.)  513  ;  I  expressly  authorizes   him   to   sue  (or 

quity,   t,  833   A.   &  B.     The  that  purpose  in  his  own  name,     The- 

s  are  applied  lo  the  possession  order  was  made  by  a  court  of  adequate 

Estrator,  1   Daniel's   Ch.   Pr.  authority  in  the  regular  exercise  of  Its 

here  property   in  the  hands  jurisdiction.   No  appeal  has  been  taken,, 

ver  is  claimed  by  another,  the  and  the  order  stands  unreversed." 
'  be  tried  by  proper  issues  at        1.  Thedislinctionbetweenacommoo 

1   reference  to   a   master,   or  law  and  statutory  receiver,  appears  in 

,  as  thecourt  inltsdiscretlon  Verplank   ;'.   Mercantile    Ins.   Co.,   t- 

it  to  direct.     Empringham  r.  Paige  (N.  Y.)  45),  where  the  chancel - 

Hare   470.     Where   property  lor  said:  "It  fs  riot  a  common-law  re- 

lion    of   a    third    person    Is  ceivership  to  protect  the  fund  pending 

>7  the  receiver,  the  complain-  the   litigation;   but  the   receiver  is  a 

make  such  person  a  party  by  statutory  awignee,  vested  with  neatly 

;  the  bill,  or  the  receiver  must  Blithe   powers   and   authority   of  the 

against  him    by   suit   in  the  assignee  of  an   insolvent  debtor.      (>• 

wav.     Parker  7..  Browning,  8  R.    S.   464,  ^  4J ;   469,   ^  67.  etc.)     It 

.  Y.)  388;  35  Am.  Dec.  717;  would  therefore  be  a  violation  of  one 

ibson,  7  Paige  (N.  Y.)  513;  i  of  the  fundamental   principles  of  jus- 

ulty,  ju/ra,  a  J.   &  W.  176;    1  tice  to  appoint   such  a  receiver,  with- 

Cb.  Pr.  1433.     After  tenants  out  any   restriction  of  his   powers,  on 

rned  to  the  receiver,  he  may  an  ex  partt   application ;    and   thus  to 

or  rent  in  arrear   in  his  own  condemn  and  deprive  a  company  of  its 

Daniel's  Ch.   Pr.   1437.     In  a  chartered  privileges  unheard.     A  dif- 

een   partners   he   may  be  re-  ferent  kind  of  receivership  is  author- 

I  carry   on  the    business.   In  ized  by  the  36th  section   of  the  same- 

ireserve  the  good  will  of  the  title,  on  the  application  of  a  judgment. 

nent,   until    a   sale    can    be  creditor,     (i   R.  S.  463.)    That  is  the 

Marten  v.  Van  Schaick,  4  same  kind  of  receiver  which  was  au- 
.  Y.)  47g.  Here  the  prop-  thoriied  by  the  I7lh  section  ot  the  act 
lestion  is  not  in  the  possession  of  1815,  on  the  application  of  the  at- 
Fendants.  The  possession  of  torney-general,orof  anycreditorof  the 
^er  has  not  been  invaded.  He  corporation.  (Laws  of  1825,  p.  453.) 
een  in  possession,  Es  not  seek-  Those  were  strlctlj'  common-law  re- 
Bsion,  and  there  is  no  ques-  cetvers  such  as  are  usually  appointed 
e  case  relating  to  that  subject,  by  this  court  In  suits  t>etween  party 
irder  of  the  court  expressly  and  partr,  and  to  protect  the  fund 
;he  receiver  to  secure  and  pro-  during  the  litigation.  They  have  no- 
assets,  franchises,  and  rights,'  powers  except  such  as  are  conferred) 
.and  grsnt  and  reservation  of  upon  them  by  the  order  for  their  ap- 
pany.'  He  is  seeking  to  per-  pointment,  and  the  course  and  prae- 
.  duty  by  enjoining  the  appel-  tice  of  the  courL" 

a  doing  illegal  acts,  which  the        S.  Knott  i>.  Morris  Canftl,  etc,  Co„. 

ei.  If  done,  would  render  the  4  N.  J.  Eq.  413. 
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hand,  but  he  must  be  governed  entirely  by  the  order  of  the 
court.^ 

3.  Powers  in  Partioiilar  Matters — (See  also  sub-section  of  this 
article,  Receivers  in  Particular  Cases) — a.  Originating  Pro- 
ceedings BY  Applying  to  Court. — In  the  United  States 
receivers  have  power  to  originate  proceedings  of  their  own 
motion  to  secure  orders  of  the  court  as  to  the  conduct  and  man-^ 
agement  of  the  estate,*  In  England  and  Ireland,  however,  it 
has  been  generally  held,  except  in  extreme  cases,  that  such  pro- 
ceedings should  originate  with  the  parties  themselves.* 

b.  To  Receive  Money  Not  Due.— Under  certain  circum- 
stances a  receiver  may  accept  the  payment  of  money  not  due, 
and  may  give  a  receipt  therefor.* 

c.  Over  Money  Deposited  in  Bank. — Where  receivers  are 
appointed  to  carry  on  a  business,  and  the  appointment  involves 
the  receiving  and  paying  out  of  moneys,  the  receivers  may  handle 
and  use  the  funds  in  bank,  for  the  purposes  of  the  business 
without  special  order  of  court.* 

d.  To  Appoint  Deputies  and  Assistants.— A  receiver  vmy 

not  appoint  a  deputy  without  a  special  order  of  court ;  but  he 
may  employ  a  competent  person  to  take  charge  of  the  property, 
and  such  person  may  be  paid  out  of  the  funds  in  the  hands  of 
the  receiver.® 

e.  To  Obtain  Writ  of  Assistance.— Where  necessary,  a 
receiver  may  obtain  a  writ  of  assistance  to  aid  him  in  executing 
Jiis  office.     Thus  where  a  receiver  is  unable  to  distrain  for  rent 

1.  Johnson  v.  Gunter,  6  Bush  (Kj.)  and  the  transaction  of  such  financial 

534;  Collins  7'.  Case,  25  Wis.  651.  business  as  would  require  the  medium 

3.  Cam  mack  v.  Johnson,  2  N.  }.  Eq.  of  and  accommodation  of  banks.  In 
163;  lit  rtf  Van  Allen,  37  Barb.  (N.  Y.)  the  transaction  of  this  business,  mon- 
225;  Missouri  Pac.  R.  Co.  v.  Texas,  eys  were  not  deposited  as  special 
etc.,  R.  Co.,  31  Fed.  Rep.  862 ;  31  Am,  funds  to  be  drawn  out  on  order  of  the 
&  Eng.  R.  Cas.  76.  court,  but  were  deposited  generally  to 

S.  Ireland  r.  Eade,  7  Beav.  55 ;  Par-  the  credit  of  the  receivers,  and  to  be 

ker  T'.  Dunn,  8  Beav.  497 ;   O'Connor  handled  and  used  by  the  bank,  like  the 

V,  Malone,   i    Ir.  Eq.   20;   Wrixon  x\  deposits  of  its  other  patrons,  in  a  bank» 

Vize,  5  Ir.  Eq.  276;  Comyn  v.   Smith,  ing,  loan  and  discount  business. 

I  Hog.  81;  Callaghan  v.  Reardon,  S.  &        6.  In v,  Lindsey,  15  Ves.  90^ 

S.  682 ;  Clark  v.  Fisher,  S.  &  S.  684.  a  motion   was  made  for  the  appoint- 

4.  Olcott  7'.  Heermans,  3  Hun  (N.  nient  of  a  receiver,  upon  an  estate  in 
Y.)  431.  England.    Sir  Samuel  Romilly,  in  sup- 

0.  In  Southern  Development  Co.  v.  port  of  the  motion,  suggested  that  as  a 
Houston,  etc.,  R.  Co.,  27  Fed.  Rep.  344,  receiver  in  India  would  be  out  of  the 
Pardee,  J.,  said :  "By  the  orders  ap-  jurisdiction,  some  person  in  England 
pointing  them,  the  complainants,  as  should  be  the  receiver,  who  might  ap- 
joint  receivers,  were  authorized  and  point  his  own  agent  in  India.  The 
directed  to  carry  on  and  operate  the  Lord  Chancellor  Eldon  approved  this 
railways  and  property  of  the  Houston  course.  See  also  Corey  v.  Long,  1% 
&  Central  Railway  Company;  and  Abb.  Pr.,  N.  S.  (N.  Y.)  427;  Dicker- 
such  carrying  on  and  operating  con-  son  v.  Van  Tine,  i  Sandf.  (N.  Y.)  724; 
templated  and  required  the  handling,  Taylor  v.  Sweet,  40  Mich.  736;  Frank 
receiving  and  paying  out  of  money,  v.  Denver,  etc^  R.  Co.,  23  Fed.  Rep. 
the  payment  and  collection  of  bills,  757. 
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on  account  of  the  disordered  condition  of  the  country,  and  the 
unruly  character  of  the  tenants,  the  court  will  grant  him  a  writ 
of  assistance.^ 
/.  To  Obtain  Writ  of  Sequestration.— Where  a  party 

refuses  to  deliver  over  property  to  a  receiver,  who  is  entitled  to 
its  custody,  the  receiver  may  have  an  order  to  sequester  pro- 
perty.* 

g.  To  Obtain  Attachment. — Since  a  receiver  is  an  officer  of 

the  court,  and  the  property  in  his  hands  is  held  to  be  in  the  cus- 
tody of  the  court,  any  interference  with  the  receiver  in  the  per- 
formance of  his  duties  is  considered  a  contempt  of  court,  and  is 
punishable  by  attachment.^     To  render  a  person  liable,  however, 


1.  Green  v.  Green,  2  Sim.  394. 

2.  People  V,  Rogers,  2  Paige  (N.Y.) 
103. 

8.  In  Noe  v.  Gibson,  7  Paige  (N.Y.) 
513,  a  receiver  applied  for  an  attach- 
ment against  a  person  who  took  a  ves- 
sel from  his  possession  under  a  distress 
warrant  for  rent.  The  vice  chancel- 
lor denied  the  application.  On  appeal 
the  chancellor  granted  the  writ,  saying: 
**The  vice-chancellor  has  clearlv  mis- 
taken  the  law  and  practice  of  this  court 
if  he  supposed  the  respondents  were 
justified  in  taking  this  vessel  out  of  the 
custody  of  the  receiver,  upon  a  distress 
warrant  for  rent,  without  the  permis 
sion  of  the  court  first  obtained  for  that 
purpose.  It  is  evident  from  the  affida- 
vits that  before  there  was  any  attempt 
to  levy  upon  the  vessel,  for  the  alleged 
arrears  of  rent,  the  property  was  legally 


prevent  the  course  of  justice,  in  addi- 
tion to  a  fine  sufficient  in  amount  to 
pay  the  costs  and  expenses  of  the  pro- 
ceedings, and  to  make  good  the  injuir 
sustained  by  his  willful  contempt,  ft 
is  well  settled  that  after  a  receiver  has 
been  appointed  and  has  taken  the 
rightful  possession  of  the  property,  it 
is  a  contempt  of  court  for  a  third  per- 
son to  attempt  to  deprive  him  of  that 
possession  by  force,  or  even  by  a  suit 
or  other  proceeding  against  him,  with- 
out the  permission  of  the  court  by 
whom  the  receiver  was  appointed. 
(Angel  V.  Smith,  9  Yes.  335.)  Where 
the  receiver  is  in  possession  of  property 
upon  which  a  third  person  has  a  claim 
for  rent,  the  proper  course  for  the  land- 
lord is  to  apply  to  the  court,  upon  no- 
tice to  the  receiver,  for  an  order  that 
the   receiver  pay  the  rent,  or  that  the 


as  well  as  actually  in  the  custody  of  landlord  be  at  liberty'  to  proceed  by 
the  court,  through  its  officer.  Any  at-  distress  or  otherwise  as  he  may  be  ad- 
tempt,  therefore,  to  take  the  property  vised.  (Smith's  Off.  of  Rec.  77.)  And 
out  of  the  custody  of  the  receiver,  or  of  if  the  claim  is  contested,  the  court  will 


the  persons  employed   by  him  to   take 
care  of  it,  was  a  contempt  of   court. 
The  landlord  and  his  bailiff  may  have 
mistaken  their   legal   rights ;  and  if  so 
that  may  be  sufficient   to  protect   them 
from    punishment    for  a    willful   con- 
tempt.    But  it  forms  no  ground  for  ex- 
cusing  them   from   restoring  the    ves- 
sel, which  they  have  improperly  rescued 
from  the  custody  of  the  law  in  which  it 
had   been    placed   by    the   order  of  the 
court.     So   far   as   the    defendant   was 
himself  concerned,    there   is  no  excuse 
whatever  for   this    interference    on  his 
part,  to  deprive  the  receiver  of  the  pos- 
session  of  the    property.      And  if,  as 
there   is'  much   reason  to  suspect,  the 
landlord   has  been  induced   to  distrain 
upon  the  property  at  his  instigation,  he 


permit  the   claimant  to  go  before  the 
master,  and  be  examined  pro  interesse 
suo.    The  same  principles  are  applica- 
ble to  every  other  interference  with  the 
possession  of  a   receiver,   sequestrator, 
committee,  or  custodee,  who   holds  the 
property  as  the  officer  of  this  court,  as 
his  possession  is  in  law   the  possession 
of  the  court  itself.    Johnes   v.  Claugh- 
ton,Jac.  572;  Lees  v.  WaVing,  i   Hog. 
216;  Crone    v.  O'Dell,    2    Hog.    144; 
Sweet  V,  Austin,   Conroy   174;  Lynch 
r.  Blake,  Conroy   201:  Kave  v,  Cun- 
ningham,  5  Madd.  406;  In  re  Heller,  3 
Paige  (N.   Y.)  199;  In  re    Hopper,  5 
Paige  (N.  Y.)  489.     The  landlord  and 
his    bailiff  in   the  present  case,  there- 
fore, instead  of  attempting  to  take  the 
vessel    out  of  the    custody    of  the  re* 


<nirht  to  be  punished  by  imprisonment     ceivcr   or  of  his   agents,   should    have 
f'^r  this   most   unjustifiable   attempt  to    applied   to  the  court  for  an  order  di- 
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to  an  attachment  for  contempt,  there  must  be  an  actual  interfer- 
ence with  the  possession  of  the  receiver.* 

A  person  may  be  adjudged  guilty  of  contempt  in  interfering 
with  the  possession  of  a  receiver,  although  he  has  no  formal 
notice  of  the  appointment  of  the  receiver ;  actual  knowledge  of 
the  appointment  is  all  that  is  necessary.^ 

k.  To  Compromise  Debts. — Where  the  receiver  deems  it.  for 
the  best  interest  of  the  estate,  he  may,  under  a  proper  order  of 
the  court,  compromise  a  debt.* 

/.  To  Sell  Timber. — Where  a  landed  estate  is  in  the  hands 
of  a  receiver,  and  timber  has  fallen,  and  is  likely  to  decay  and 
become  a  loss,  the  receiver  may,  under  an  order  of  court,  sell  the 
timber,  and  apply  the  proceeds  to  the  purposes  of  the  trust.* 

/  To  Insure  Property. — A  receiver  has  power  to  insure  the 
property  intrusted  to  him,  and  he  may  make  a  valid  contract  of 

reeling  the  receiver  to  pay  the  rent  out  by  a  bill  in  this  court,  founded  upon  the 
of  the  proceeds  of  the  vessel ;  as  was  previous  order  to  appoint  a  receiver." 
done  in  the  case  of  Dixon  v.  Smith,  i  2.  In  Hull  i;.  Thomas,  3  Edw.  Ch.  (N. 
Swanst.  4^7.  And  if  the  landlord's  Y.)  336,  an  order  for  an  injunction  and 
claim  upon  the  vessel  for  the  arrear  of  receiver  was  granted,  and  a  person  who 
rent  was  disputed,  the  court  would  was  in  court  at  the  time  told  the  par- 
have  given  him  leave  to  go  before  the  ties  against  whom  the  order  went,  of 
master  and  be  examined  pro  inter-  the  appointment.  The  parties  then 
esse  suo;  to  the  end  that  upon  the  disposed  of  notes,  which  were  the  sub- 
coming  in  of  the  master's  report  such  ject  of  the  injunction  and  receivership, 
an  order  might  be  made  in  the  case  as  The  court  held  that  they  were  in  con- 
just    required.      Daniel's    Ch.     Pract.  tempt. 

644;  2  Story's  Eq.  177.  It  is  not  too  In  Skip  v.  Harwood,  3  Atk.  564,  there 
late  to  make  such  an  application  now.  was  a  bill  between  two  partners,  after  a 
But  that  is  no  ground  for  refusing  an  dissolution,  for  an  account  and  a  re- 
attachment against  the  respondents,  as  ceiver.  The  defendant,  Harwood,  was 
it  appears  that  the  vessel  was  worth  present  in  court  during  the  hearing, 
several  hundred  dollars,  while  the  rent  which  occupied  three  days,  and  knew 
claimed  was  less  than  eighty."  of  the  order  appointing  a  receiver,   but 

See  De  Visser  v.  Bluckstone,  6  before  the  decree  was  drawn  or  entered, 
Blatchf.  (U.S.)  235;  Lane  v,  Sterne,  he  removed  a  large  portion  of  the  firm 
3  Giff.  629;  Skip  V,  llarwood,  3  Atk,  assets.  Lord  Hard  wick  said :  "Where 
564;  Anonymous,  2  Mol.  499;  Broad  v.  a  person  as  Mr.  Harwood  has  done,  at- 
Wickham,  4  Sim.  511 ;  Russell  v.  East  tends  a  cause  to  which  he  is  a  defend- 
Anglian  R.  Co.,  3  M.  &  G.  104;  Lang-  ant,  the  whole  time  of  the  hearing,  and 
ford  V.  Langford,  5  L.  J.,  N.  S.  Ch.,  60;  had  notice  of  the  decree  b^'  being  pres- 
Hull  V,  Thomas,  3  Edw.  Ch.  (N.  Y.)  ent  when  it  was  pronounced  in  court, 
236;  Vermont,  etc.,  R.  Co.  v.  Vermont  if  he  does  any  act  that  is  a  contraven- 
Cent.  R.  Co.,  46  Vt.  792;  Spinning  v.  tion  to  the  decree,  he  is  guilty  of  a  con- 
Ohio  L.  Ins.,  etc.,  Co.,  2  Disney  (Ohio)  tempt,  and  punishable  for  it,  notwith- 
336.  standing    the     decretal     order    is    not' 

1.  In  Albany  City  Bank  v,  Scher-  drawn  up;  and  there  are  several  in- 
merhorn,  9  Paige  (N.  Y.)  372,  the  stances  of  this  kind,  or  otherwise  it 
court  said :  "If  the  receiver  was  not  in  would  be  extremely  easy  to  elude  de- 
possession,  either  by  himself  or  his  crees,  some  of  which  in  their  nature  re - 
tenants  by  attornment,  or  by  his  agents,  quire  a  considerable  length  of  time 
he  cannot  enforce  a  delivery  of  this  before  they  can  be  completely  drawn 
property  to  him  by  proceedings  as  for  up." 

a  contempt    against    the    sheriffs  who  S.  In  re  Croton  Ins.  Co.,  3  Barb.  Ch. 

levied  thereon;  although   he  may   have  (N.  Y.)  642. 

an  equitable  right  to  recover  the  same  4.  Crofts  v.  Poe,  J.  &  C.  193. 
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:,  binding  upon  the  owner,  although  his  action  is  subject 
proval  of  the  court.* 

Conduct  a  Business. —See  sub-section  of  this  article, 
in  Particular  Cases. 

lUinGeneraL — Receivers  have  the  general  right  to  apply 
urt  by  which  they  are  appointed,  for  general  advice  and 
m ;  and  in  particular  cases  for  specific  orders  or  instruc- 
o  the  management  of  the  property  and  interests  which 
n  intrusted  to  them,'  They  are  entitled  to  the  protec- 
lie  court ;  and  in  a  proper  case,  the  court  may  interfere 
iment  to  enforce  the  receiver's  rights.* 

>mpBon  V.  Phoenix  Ins.  Co.,  the  court  might  allow  him  *,nj  turns 
^3.  Mr.JuBllce  Harlan  Kiid:  paid  out  for  that  pur|MMe.  He  held 
nl  inuit  always  be  had  not  such  relations  to,  and  was  under  such 
nature  and  surroundings  of  personal  responslbilitjr  for  the  safety  of 
y  In  the  (Custody  or  the  re-  property,  that  he  could  malie  a  valid 
to  the  exigencies  of  the  contract  of  insurance,  although  Ids  use 
len  he  mav  be  required  to  of  the  funds  in  his  hands  for  that  pur- 
involving  the  safetj'  of  prop  pose  was  subject  to  the  approval  of  the 
:harge.     We  do   not   doubt  court." 


d  be  derelict  in  dutv.  If  he 
e  property   in   his  hands  to     ce/^er' fo7  Bums''pa"id  bj'him"  wlth^t 
triinst  fire.     Thp    rase    last     .■  \.  -i-  ..  .   ^ 


.   Hazlehurst,  54   Md.  16, 
objections  were  made   to  allowing  a 

■t     ■  c   -     TV  1     .  ceiver  for   sums  paid  bj  him.  — =•'■ 

.orlly  for  the  pnnciple  that,  in^u^ance.    The  court  said  :  "There  is 

:   pieviou.  aanctioTi    of  the  ^^^^  ^f  (he  general  rale,  antl  it  it  a 

ji.er    may    ir.,tir  eapen.e.  „holeK,n.e  on?,  that  «  receiver  will  not 

baoloiely  e.^tntial    for  the  |^  permitted  to  lay  out  more  than  a 

1  of  the  property  in  his  cut-  .^^n  ^^^  ^  ^Is  own   discretion,  in  the 
Ifthls  were   not   so.  and   If,  „.„„„   „,   improvement    of    the 

previous  order  of  the  court,  property    under    hi*    charge;    but    he 

jnds  in  his  hands  for  surh  a  should,  in  all  cases  where   It    Is  practl- 

,  contract  of   insurance  will  „t|     „,  „„  j|„„„„,nce.  of  the  ok 

1  rea«in,  he  void,  as  between  „„,  p,,„„  |^f„,  |„.„l.|„g  the  estate 

■e    insurance  company.     It  ,„    eipenses,  apply    to    the    court    for 

nj  the  policy  that   the   com.  .„,h„';;    ,„  ,;7cine.     But   this  gen- 

iformedaa    to  the  capacity  eral  rule,  however  salutary   it  may  be. 

:arney   acted,   name  y,     'a.  should   not    he  so   rigidly  and   st'emlv 

r    Hollada,    «     Holkday.'  enforced  as  to  work   irong  and   Injui. 

olheamended  bill,   it  knew  tice,  where  the  receiver    has    acted    In 
nature  and  extent  of  the  in.  j  f^nj,  ^^^  under.uch  citcumst.n- 

senled  by  him,  and  that   he  ces  as  will  enable  the  court  to   see  that 

.onal   Interest  in  the   prop-  if  previous  authority  had   been  applied 

..  J    ^"°';°;V"     "   °  for.  It  would  have  been   granted.     The 

,  had   directed    him  to  pro^  ■      ^^^  ^^^   ^  .^   ^  ,^6   matter    must 

nee  presen    objection  could  iepend,  to  a   great    eitent,    upon    the 
i  with  the  s  igbtest  enpecta.         fj,,,  j,„„„t„„„,  „,  e.ch  cVise  that 

King  sustained.     .A"d   yet,  ^       ^  presented." 
amey  exceeded   hts  author- 

ly    applied  the   funds  in  hit         1.  Cammack  f.  Johnson,  j  N.  J.   Eq. 

luestions  in  which  no  one  is  '63;    In    In   re   Van   Allen,  37   Barb, 

xcepl   himself,  the  court  to  (N.  Y.)  225:   Missouri   Pac.  R.  Co-  i.. 

IS  amenable,  and  the  parties  'J'*''"*-  «''^-  ■*■  Co.,31  Fed-  Rep.  86);  31 

[  the  property  in  his  charge-  Am.  &  Eng.  R.  Cas.  76, 
lot,   technically,  authorized         S.  Noe  u.  Gibson,  7  Paige  {N.   Y.) 

nds  in  his  hands  to  pay  for  ^13;  Hull  v.  Thomas,  3   Edw,  Ch.  (N. 

ill,  upon   the  settlement  of  V.)   336;  De   Visser  i     "'-' ' 

I,  if  he  acted  in  good  faith,  Blatchf.  (U.  S.)  a3,c;. 
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Where  a  receiver  is  sued  in  his  official  capacity,  a  personal 
judgment  cannot  be  entered  against  him.^ 

A  receiver  may  employ  counsel  to  advise  him  as  to  his  duty, 
and  he  is  entitled  to  credit  for  counsel  fees  in  his  account.^ 

6.  Particular  Bights — (See  also,  this  title,  sub-section,  Receivers 
in  Particular  Cases) — a.  EXEMPTION  FROM  ARREST.— In  Ire- 
land a  receiver  is  exempt  from  arrest  on  civil  process,  while 
in  attendance  at  court  upon  duties  connected  with  his  receiver- 
ship.* 

b.  Possession  of  PiIoperty.— A  receiver  has  the  right  to  the 
possession  of  the  property,  which  it  is  his  duty  to  manage  and 
control  under  the  order  of  his  appointment.* 

c.  To  Make  Repairs. — Receivers  have  not  a  general  right  to 
expend  funds  in  their  hands  for  repairing  the  property  under  their 
control.  They  should  first  apply  to  court  for  an  order  permitting 
such  expenditure.  If,  however,  a  receiver  has  made  repairs  with- 
out an  order  of  court,  and  it  appears  that  such  repairs  are  reason- 
able, and  that  the  court  would  have  directed  them  if  application 
had  been  made,  the  receiver  may  be  allowed  credit  for  them  in 
his  accounts.^ 

(L  To  Appeal  from  Court's  Orders. — A  receiver  has  a 
right  to  appeal  from  an  order  of  a  court  charging  him  with  per- 
sonal liability  for  funds  or  assets  received  in  the  administration  of 
the  receivership.® 

1.  Woodruff  V.  Jewett,  37  Hun  (N.  the  court  was  authorized  to  fix  the  sal- 
Y.)  205.  ary,  not,  however,  to  exceed  this  sum. 

2.  CoviiflOl  Fees. — Hubbard  v.  Camp-  The  receiver  appointed  was  an  attor- 
erdown  Mills,  25  S.  Car.  581;  In  re  ne^'-at-law,  and  numerous  suits  were  lit- 
Bank  of  Niagara,  6  Paige  (N.  Y.)  aij.  igated  hy  him,  to  the  prosecution  and 
But  see  Corey  v.  Long,  12  Abb.  Pr.,  N.  defense  of  which  he  gave  his  services 
S.  (N.  Y.)  427.  as  an  attorney.    The  legislature  subse- 

Fees  will  not  be  allowed  for  services  quently  amended  the  acts  referred  to  so 

which  are  of  no  benefit  to  the  estate,  as  to  authorize  the  court  to  allow  the 

Piatt  v.  Archer,  13  Blatchf.  (U.  S.)  3sx;  receiver    reasonable  compensation  for 

Utica  Ins.  Co.  r.  Lynch,  2  Barb.  Ch.  such   legal  services  as  he  might  have 

(N.  Y.)  573.     Counsel  fees  will  not  be  rendered.     Upon    the   petition   of  the 

allowed  to  a  receiver  for  unsuccessfully  receiver   for  additional    compensation 

resisting  an  application  to  compel  him  for  his  legal  services,  it  was  held,  that, 

to  account.     Clapp  v.  Clapp,  49   Hun  independent  of  the  act  as  amended,  the 

(N.  Y.)  195;  Union  Bank   Case,  37  N.  court  would  not  have  allowed  him  any 

J.   Eq.  420;  nor  for  resisting  an  appli-  additional   compensation  for  such  serv- 

cation  for  his  removal.     /»   re  Colvin,  ice  but  that  under  the  act  he   was  en- 

4  Md.  Ch.  126.  titled  to  the  same. 

In  State  v.  Butler,    15    Lea    (Tenn.)  8.  Braba/on  xt.  Tyenham,  2   Ir.  Ch., 

114,  it  appeared  that  the  Legislature  of  N.  S.  563. 

Tennessee  repealed  the  charter  of  the  4.  3  Story  Eq.  Jur.  (13th  ed  ).  p.  160, 

City  of  Memphis,  and  under  the  general  %  833;  Kerr  on  Receivers,  p.  197. 

law' the  Governor  appointed  an  officer  6.  Attornej'-Gen'l  r\  Vigor,  11  Yes. 

of  the  extinct  corporation  to  be  known  563;  Blunt  v.  Clitherow,  6  Ves.  799; 

as  receiver  and  back  tax  collecter,"  who  Thornhill  v,  Thornhill,  14  Sim.  600. 

was  required  to  make  a  statement  of  6.  In  Hinckley  t\  Gilman,  etc.,  R. 

his    collections    to  the  court  and   his  Co.,  94  U.  S.  467,  it  appeared  that  in 

compensation  was  fixed  by  the  act  at  the  progress  of  a  suit  for  the  foreclos- 

$2,000  per  annum ;  but  after  two  years  ure  of  a  mortgage  executed  by  a  rail- 
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e.  To  Bring  Actions. — See  infra,  this  title,  Remedies  Con- 
cerning^— Actions  by. 

6.  Dntiet  in  OeneraL — The  general  duties  of  a  receiver  are  to 
take  and  guard  securely  the  property  intrusted  to  his  care  ;^ 
to  apply  to  the  court  for  directions  as  to  its  management,  control 
and  distribution  ;*  and  when  he  has  obtained  an  order  of  court,  to 
strictly  comply  with  its  terms.^  It  is  his  duty  to  act  impartially 
as  to  all  the  parties  interested  in  the  estate,*  and  not  to  interfere 
in  the  litigation,  unless  it  is  necessary  for  him  to  do  so.^ 


road  company,  a  receiver  was  ap- 
pointed, and  thereafter  a  final  decree 
was  rendered  under  which  the  mort- 
gaged property  was  sold  and  subse- 
quently conveyed  to  the  purchasers. 
Upon  a  settlement  of  the  accounts 
of  a  receiver  a  balance  was  found  due 
from  him  of  $18,776.25  for  which  a 
decree  was  entered  directing  its  pay- 
ment into  court.  The  receiver,  there- 
upon, took  an  appeal  from  such  decree, 
and  upon  a  motion  to  dismiss  it,  it  was 
held,  that  he  had  a  right  to  appeal  and 
the  motion  was  denied. 

In  How.  r.  Jones,  60  Iowa  70,  a  re- 
ceiver appealed  from  a  decree  requir- 
ing him  to  pay  over  to  the  clerk  of  the 
court  the  amount  of  money  paid  to  and 
received  by  him,  found  by  the  court  to 
be  $1,308.95,  without  any  evidence  and 
opportunity  of  the  receiver  to  show 
his  expenses.  Upon  motion  to  dis- 
miss it  was  held  that  he  had  a  right  to 
appeal. 

In  Akers  v.  Veal,  66  Ga.  302,  it  was 
held  that  a  receiver  may  demand  a  jury 
to  pass  upon  exceptions  taken  by  him 
to  the  report  of  an  auditor  appointed 
by  the  court  to  pass  upon  the  receiver's 
accounts. 

Under  Alabama  Code,  1886,  $3611, 
giving  an  appeal  as  a  matter  of  right 
only  to  the  parties  or  their  personal 
representatives,  an  appeal  ^  by  a  re- 
ceiver from  an  order  allowing  claims 
on  the  funds  in  his  hands  in  favor  of 
one  not  a  party  to  the  original  suit 
will  be  dismissed.  Dorsey  v,  Sibert 
(Ala.  1891),  9  So.  Rep.  288. 

Receivers  appealing  in  good  faith 
from  the  judgments  of  the  State  courts 
should  not  be  required  to  give  super- 
sedeas bonds.  Central  Trust  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  41  Fed.  Rep. 
551;  42  Am.  &  Eng.  R.  Cas.  26. 
*  *  I.  "The  general  duty  of  a  receiver 
may  be  said  to  be  to  take  possession  of 
the  estate  and   premises,  or  any  other 

r property  the  subject  matter  of  dispute 
n  the  cause,  in  the  room  or  place  of 


the  owner  thereof;  and,  under  the 
sanction  of  the  court,  when  neces- 
sary, to  do  all  such  acts  of  ownership 
as  to  the  receipt  of  rents,  compelling 
payment  of  them,  management,  and 
letting  the  lands  and  houses,  and 
otherwise  making  the  property  as  pro- 
ductive for  the  parties  to  be  ultimately 
declared  to  be  entitled  thereto  as  the 
owner  himself  could  do  if  he  were  in 
possession."  Kerr  on  Receivers,  p. 
196.  See  also  Bisph.  Eq.,  p.6i8,  ^  518; 
5  Chitty*s  Eq.  Index  523'S ;  Fost.  Fed. 
Prac.  p.  372 ;  2  Dan.  Ch.  Pr.  1748. 

a.  In  re  Van  Allen,  37  Barb.  (N.  Y.) 
225 ;  Smith  v.  New  York  Consolidated 
Stage  Co.,  28  How.  Pr.  (N.  Y.)  377; 
18  Abb.  Pr.  (N.  Y.)  431 ;  Curtis  r. 
Leavitt,  1  Abb.  Pr.  (N.  Y.)  274; 
Lottimer  t».  Lord,  4  E.  D.  Smith  (N. 
Y.)  191;  Kalbfieisch  v.  Kalbfleisch,  59 
Hun  (N.  Y.)6i9;  Cammack  r.  John- 
son, 2  N.  T.  Eq.  163. 

8.  Beach  on  Receivers,  p.  291. 

4.  In  People  v.  Security  L.  Ins.,  etc., 
Co.,  79  N.  Y.  267,  Danforth,  J.,  in 
speaking  of  the  duty  of  a  receiver  to 
act  impartially,  said  :  '^  He  is  not  to 
advocate  the  cause  of  one  claimant  as. 
against  another,  between  them  he  is 
indifferent,  owing  a  like  duty  to  all, 
and  for  that  very  reason  should  as  far 
as  possible,  see  to  it  that  each  has  an 
equal  opportunity  to  enforce  his  claim. 
He  stands  as  their  representative  and 
is  bound  to  give  them  reasonable  aid." 
See  also  First  Nat  Bank  r.  Bamum 
Wire,  etc..  Works,  58  Mich.  315;  55 
Am.  Rep.  660;  Holbrook  r.  American 
F.  Ins.  Co.,  6  Paige  (N.  Y.)  220;  In  re 
Van  Allen,  37  Barb.  (N.  Y.)  230. 

6.  "The  receiver  ought  not  to  inter- 
fere in  any  litigation  between  the 
parties.  If  he  does  so,  he  will  not  be 
allowed  the  costs  of  a  motion  for  such 
a  purpose.  It  is  the  duty  of  a  receiver 
to  receive  the  rents  and  collect  the 
moneys  without  raising  any  contro- 
verted question  between  the  parties." 
Kerr    on   Receivers,  page    321.    Bat 
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7.  Particalar  Dutiei. — See  infra,  this  title,  Receivers  in  Particu^ 
lar  Cases. 

8.  liabilities— a.  Responsibility  to  the  Appointing 
Court. — A  receiver  is  directly  responsible  to  the  court  by  which 
he  was  appointed,^  and  if  he  misappropriates  the  property  in  his 
hands,  relief  may  be  had  against  him  at  any  time,  and  the  parties 
interested  need  not  wait  until  he  files  his  account.*    A  court  of 

this  statement  of  the  English  and  Irish  an  executor,  a  receiver  of  the  estate 

rule  is  probably  too  broad  to  be  applied  -was  appointed  and  directed  to  pay  the 

in  the  United  States,  where  no  impor-  judgment  out  of  the  funds  transferred 

tant  step  can  betaken  by  a  receiver  ex-  to  him.    The  receivership  was  after- 

cept  under  the  order  and  direction  of  wards  extended,  by    order,  to  judg- 

the  court.  ments  recovered  against  the  executor 

1.  Conkling  t\  Butler,  4  Biss.  (U.  S.)  in  a  second  suit  by  the  same  plaintiffs, 

33;  Henry  7'.  Kaufman,  24  Md.  i;  87  and  in  a  third   suit  by  other   parties. 

Am.  Dec.  591.  and  the  receiver  was  directed   to  pay 

But  a  receiver  appointed  in  an  at-  those  judgments  out  of  the  fund  after 

tachment  suit  begun  at  the  common  reserving  the  amount  of  the  first  judg- 

pleas   and  transferred  to  the   circuit  ment,  from  which  an  appeal  had  been 

court  of  another  county,  becomes  an  taken ;  but  he  paid  out  the  whole  fund, 

officer  of  the  latter  court,  and  for  diso-  less  his  commissions,  etc.,  on  the  two 

bedience  to  its  orders  to  account,  is  latter  judgments.     All  the  suits  were 

liable  to  be  punished  by  it  for  con-  brought  by  the  same  attorney.    Held, 

tempt.    In  re  Haley,  99  Mo.  150.   And  that  on  the  reversal,  on  appeal,  of  the 

where  receivers  are  operating  a   rail-  original  order  appointing  the  receiver, 

way  under  appointment  from  a  court  as  erroneous,  though  not  void,  the  re- 

of  chancery  in  one  State,  and  the  courts  ceiver    must    restore    defendant    the 

of  that  State  hold  them  liable  as  com-  amount  of  such  two  judgments  so  paid 

mon  carriers  and   they  are  acting  in  by  him.     Willis  x\  Sharp,  58  Hun  (N. 

that  capacity,    they   are   liable  to  an  Y.)  608. 

action  in  the  courts  of  another  State  2.  In  De  Winton  r.  Mayor,  etc.,  of 

for  a  breach  of  duty  as  common  car-  Brecon,  28  Beav.  200,  which  was  a  mo- 

riers.     Paige  r.  Smith,  99  Mass.  395.  tion  for  the  repayment  of  a  sum,  which 

A  person  who  owes  money  which  it  was  alleged  had  been  improperly 
came  to  his  hands  as  receiver,  is  in  a  paid  by  a  receiver,  the  master  of  the 
fiduciary  capacity  within  the  meaning  rolls  said :  '*On  the  question  of  form, 
of  the  English  Debtors'  Act  of  1869,  I  entertain  no  doubt  that  this  is  a 
abolishing  imprisonment  for  debt,  and  wrong  payment  on  the  part  of  the  re- 
excepting  the  case  of  a  default  by  '^a  ceiver,  and  that  the  corporation  to 
trustee  or  person  acting  in  a  fiduciary  whom  the  money  was  ordered  to  be 
capacity  and  ordered  to  pay  by  a  court  paid  is  entitled  to  come  here  to  stop  it. 
of  equity  any  sum  in  his  possession,  or  It  would  to  me,  at  least,  be  a  novel 
under  his  control"  (^  4^,  and  he  is  view  of  the  case,  if  a  party  to  a  cause, 
liable  to  attachment  from  breach  of  an  interested  in  moneprs  received  by  a  re- 
order to  pay  such  sums,  made  after  he  ceiver  which  are  directed  to  be  applied 
has  been  discharged  from  his  receiver-  under  an  order  of  the  court,  and  who 
ship.  In  re  Gent,  L.  R.,  40  Ch.  Div.  complains  that  the  receiver  is  misapply- 
190  \  37  ^-  ^*  '5*  ^'^S  those  funds,  is  to  be  told,that  the  time 

Where  a  receiver  makes  disburse-  has  not  come  to  stop  the  misapplica- 
ments,  by  order  of  the  court,  out  of  a  tion  of  those  funds,  and  that  he  must 
fund  transferred  to  him  by  a  depositary  wait  until  the  receiver  passes  his  ac- 
under  an  order  of  court  improviden-  counts,  and  then  have  the  items  disal- 
tially  awarded,  he  cannot,  when  re-  lowed.  If  the  court  has  distinct  evi- 
quired  to  return  the  fund,  be  com-  dence  before  it  that  sums  of  monej'  re- 
pelled to  return  the  disbursements  also  ceived  by  the  receiver  are  being  misap- 
as  a  personal  liability.  In  re  Home  plied,  and  paid  to  persons  having  no 
Provident  Safety  Fund  Assoc.  (Su-  title  to  them,  then,  although  the  time 
preme  Ct.),  15  N'.  Y.  Supp.  3ii.  for  passing  his  accounts  has  not  yet  ar- 

Alter  judgment  in  an  action  against  rived,  the  court  will,  I  apprehend,  dl- 
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/CT,  will  not  permit  the  liability  of  a  receiver  to  be 
Inst  him  in  a  court  of  law,  without  its  consent  has 
en.> 

GLIGENCE  OR  MISCONDUCT  IN  THE  PERFORMANCE 
UTIES. — Where  a  receiver  mismanages  the  estate 
trol,  or  willfully  violates  the  orders  of  the  court,  and 
xeeds  his  powers,  he  will  be  liable  for  any  loss  which 
om  such  misconduct*     Where,  however,  a  receiver 

tter  be  suspended  unlil  his  hands  at  six  per  cent.  Interest,  on  ■ 

I   passed  KiE  accounts,  bond  secured  by  a  deed  of  trust  or  real 

nds  be  secured  in  the  estate,  to  run  to  himsetf,  and  to   make 
report   of  his   doings.     He  loaned  the 

te,   subteclion,  Aclioii  money  at  eight  per  cent,  on  notes  run- 

m.  ning  to  another,  secured  by   a  deed  of 

Jnlon    Bank    Case,  37  trust  of  real  estate,  which  was  practl' 

ere  came  into  the  hands  cally   worthiest,  and  neglected  to  col- 

af  a   bank   a   note   for  lect  the  debt  upon  default,  and  made  no 

by    A,   for   whom  the  report  to  the  court.     It  was  held   that 

it.     One  month  after  he  was  liable  for  the  loss, 

f  appointed,  the  maker  !„  Thompson  v.  Holiaday,  ij   Ore- 

estale  In   Pennsylvania  „(,„  ,,    ^  receiver  lent  money  to  one  of 

ninistered,  sufficient  for  [he  parties  to  the  suit  and  toot  a  mort- 

f  his   debts.     The   re-  gage  on  property  l>elonging  to   the  re- 

to  have  done  nothing  ceivership.    Held,  that  the  court  In  the 

lection  of  the  note  be-  distribution  of  proceeds,  would   not  re- 

or    A,   who   was   the  gp^^t  this  mortgage,  and  would  protect 

n-law,  as  to  the  insol-  (],c  receiver  no  further  than  bv  permit- 

er  s  estate.     A  himself  ting  him  to  lake  a  perMinal  decree. 

id    the    claim  was   losL  ._   .,    r-  -m       >  ni.ii         >n     . 

n,„,   ,.  .        _;         .    J  In  McCav  v.  B  ack,   14  Phi  a.   (Pa.) 

that  the  receiver  had     ^  i  -  "^         .  .  ' 

635,  a  receiver  of  a   partnership   was 
o  sell  the  assets,  but  instead  of 


in  his  duty  i 


the  claim 

1  19   HUM  VI..   .  .y     j^  purchasing  goods    to  continue  the 
e  i>egun  lo  remove     (^.jn,..      ti„   „„.,  u-ld  that   he  was 


;iapp,  49   Hun  (N.  Y.)     ^°^"^  *■"  ^^  "«*'  ""=  '"'"'•  "'■  **"   *"" 


__  _.        -  ... .^4  J  (m<«incHB.      1  ne   couri  nciu  LnaL   ne  was 

,,5'r a  L'c.™"^  rh,?;,;„,„r,,'?„d  .fh. ».« ,„  „^ 

T, ,  _,      J  lie    Its  equivalent,  the  burden    rested 

Lon  ^f^wruin    rwl  "P""  ''''" '°  »■"■"■'"  '  "'^  -"iin'rily 

icedent.   but    took    no  "^"'^»';'°'y ,  *°     *""'""'     ""°'     J""* 

the  property    of  the  *''=™  '*"'  dl«:repancy  lay. 

the     e«^t(is.     The         I"  Brooks  t,.  Miller,  ig  W.  Va.  499, 

tt    he     was     properly  commlsslonvs  were  directed  by  a  de- 

thc  property  of  which  <^'^*  *■*  '<>»"   *  f""*!    ""''    '*''*   bonds 

lad  become   possessed,  from    the  borrowers.     From   their  re- 

ti.  Griffith,   a  Ves.  400  port  it  appeared  that  portions  of  the 

if  a  loss  occurred  be-  ''""'  ^t<x  loaned   to   themselves  indl- 

er  being  allowed  to  re-  vidually,  and  the  court  directed   them 

ion,  the  fault  was  that  ">  *!""''  ""er  the  bonds  to  the  bene- 

interest  and  not  of  the  nc'ary.     «ff/rf,that  the  latter  was  not 

reason  for  this  decision  prevented  by  the  decree   under  which 

lat  in  Bnglamd  the  par-  "'  received  the  bonds  from  holding  the 

•d  to  talte  the  initiative  commissioners  and  their  sureties  joint- 

■ceedings  toenforcethe  '?  "able  for  the  fund. 
eiver,  and   that  it  was         In  Ricks  v,    Broylcs,    78    Ga.    610, 

he  receiver  to  Institute  money    in    the    hands    of   a    receiver 

iforce  his  possession.  awaitmg   the  result  of  litigation   is  in 

rris,  85   Va.   zi.  a  re-  his  possession  as  custodian.     He  aloiw 

*ed  to  lend  a  fund  in  ia  responsible  therefor,  and  it  U  at  his 
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acts  with  due  caution,  and  for  what,  in  his  judgment,  is  for  the 

best  interest  of  the  estate,  and  a  loss  occurs  without  any  fault  on 
his  part,  he  will  not  ordinarily  be  liable  for  the  loss.^ 

own  rUk  that  he  parts  with  it  without  that  he  had  no  notice  of  Winamore's 

any  express  order  of  court.  being  in  declining  circumstances,  who, 

In  Com.  V.  Eagle  F.    Ins.    Co.,    14  till  a  week   before  he  broke,  had  as 

Allen  (Mass.)  244,  it  was  held  that  if  great  credit  as  any  person  in  Worces- 

two  receivers  are  appointed  to  close  up  ter.     Upon  the  circumstances  of  the 

the  concern  of  a  corporation,  and  one  case,   his    lordship  said,   it  would   be 

of  them  misappropriates  the  funds  by  very   hard  to  obliee  the  receiver  to 

using  them  for  his  own  profit,  and  the  make  good  a  loss  wnich  was  not  owing 

other  is  guilty  of  gross  neglect  of  his  to  any  default  of  his,  but  as  the  sum 

duties,  giving  no  attention  to    the  mat-  was  large,  it  was  a  necessary  precau- 

ters  intrusted  to  his  care  and   supervi-  tion  to  remit  it  by  bills,  rather  than  in 

sion,  they  will  be  jointly  liable  for  the  specie,  and  at  the  time  the  money  was 

balance  found  justly  due  upon  stating  paid  to  Winsmore,  he  had  no  reason 

their  account,  and  will  be  chargeable  to   doubt  its  being  lodged   in   a   safe 

with  interest.  hand,  and  therefore  indemnified  the 

In  Wilde  v.  Baker,  14  Allen  (Mass.)  receiver  in  the  act  he  had  done.     But 

349,  it  was  held  that  moneys  paid  by  said,  at  the  same  time,  he  would  not 

members  of  a    mutual    fire    insurance  lay  it  down  generally,  that  the  court 

company  to  the  receiver  of  the  com-  will   indemnify   a  receiver  appointed 

pany,  on   an   assessment  laid  by    him  by  them,  if  it  should  appear  that  he 

upon  all  the  members  of  the  company  had  been  guilty  of  any  fraud  or  collu- 

cannot  be  recovered  back,  although  the  sion  in  a  transaction  of  this  kind,  and 

assessment  is    afterwards  adjudged  to  that  the  money  was  lost  by  his  willful 

be  void;  and  if  the  receiver  refuses  to  default,  and  placing  it  in  what  he  knew 

comply    with    an   order    of   court   to  at  the  time  to  be  an  improper  hand;  for 

distribute  such  moneys  among  the  cred-  he  should  then  be  of  opinion  that  the 

itors  of  tiie  company,  he  and  his  sure-  court,  as  he  is  an  officer  appointed  by 

ties  will  be  liable  upon  his  bond.  them,  would  oblige  him  to  answer  the 

It  is  a  violation  of  his  trust  for  a  re-  loss  out  of  his  own  pocket." 

ceiver  to  loan  money  to  himself,  or  to  a  Where  title  to  land  sold  by  a  receiv- 

firm  of  which  he  is  a  member.    Ryan  er  proves  defective,   but  the  sale  has 

V.  Morrill,  83  Ky.  352.  been  made  without  fault  on  the  part  of 

1.  Knight  T'.  Lord  Plymouth,  3  Atk.  the  receiver,  he  is  not  liable  personally 

480,  is  reported  as  follows :    ** A  person  for  t^'C   expenses  to  which   the  pur- 

who  had  been  appointed  receiver  un-  chaser  has  been  subjected.  Manning  v. 

der  an  order  of  this   court  of   Lord  Monaghan,   33  N.   Y.  544;   Drake   v. 

Plymouth's    estate,    having    received  Goodridge,  6  Blatchf.  (U.  S.)  151. 

the  sum  of  seven  hundred  pounds  and  Where  a  receiver  has  used  proper 

upwards  in  rents,  did  not  think  it  safe  care  in  employing  an  attorney,  he  is 

to  remit  the  money  to  London,   and  not  liable  for  a  loss  occurring  through 

therefore  paid  it  to  Winsmore,  a  con-  the     attorney's    misconduct.      Union 

siderable     tradesman     in    Worcester,  Book  Case,  37  N.  J.  Eq.  420.   In  Pow- 

and  took  bills  of  exchange  from  him,  ers  v,  Loughridge,  38  N.  }.  Eq.  396,  the 

drawn   on    persons  in   London.    Mr.  receiver  01  a  partnership  employed  a 

Winsmore  very  soon  after  becomes  a  lawyer   in    Philadelphia  to  collect  a 

bankrupt,  and  there  was  an  application  claim   in    favor    of    the    partnership 

to  the  court  some  time  ago  against  the  against  the  estate  of  a  debtor  outside 

receiver,  that  he  may  make  good  to  the  of  the  State  and  in  Philadelphia.    The 

estate  the    loss  that  has    happened ;  receiver,  through  his  regular  attorney, 

lord  chancellor  referred  it  to  a  mas-  made  due  inquiry  as  to  the  character  of 

ter  to   inquire  into  the  fact,  and  to  the  lawyer  before  putting  the   claim 

state  it  with  all  the  circumstances  to  into  his  hands,  and  was  satisfied  that 

the  court.    It  came  on  to-day  upon  he   was    worthy    of  confidence,    and 

the  master's  report,  and  upon  tjne  state  there  was  no  evidence  that  he  was  not 

of  it,  as  certified  by  the  master,  it  ap-  a  lawyer  of  good  standing  at  that  time. 

peared  that  the  receiver  did  it  only  for  Such    lawyer,     after    collecting    the 

the  greater  safety,  as  it  was  a  large  claim,   absconded,   and   never  paid  it 

sum  of  money  to  remit  in  specie,  and  over,  nor  any  part  of  it,  and  was  wholly 
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^oss  OF  Money  Dei'ositei>  in  Bank. — Where  a 
losits  money  in  bank  in  his  name  as  receiver,  and  with- 
angement  which  limits  or  restricts  his  control  over  the 
iie  money  is  lost  by  the  failurcof  the  bank,  he  will  not 
ly  liable.  But  if  he  deposits  the  moneys  of  the  trust 
name,'  or  under  some  arrangement  which  limits  his 
r  the  fund,  and  a  loss  occurs,  he  will  be  liable  for  the 


ras  held  that  the  receiv-  ht  had  confidence.  Yet,  it  would  not 
bear  the  lo><.  be  pretended  that,  In  such  a  case,  he 
ifford.  It  Itnrli.  (N.  Y.J  could  escape  liability  for  any  loss  which 
'  deposited  the  funds  of  might  occur,  though  equally  unci- 
lis  own  name,  and  not  as  pected,  as  in  this  case.  He  would  have 
e  bank  faiied,  and  it  was  been  liable  in  that  case,  as  he  is  in 
receiver  was  liable  for  this,  upon  the  ground  that,  in  the  man- 
ic deposit.  The  court  agement  of  the  fund,  he  bad  allowed 
luestion  in  this  case  is  to  himself  to  pass  bevond  the  line  of  hi* 
!  upon  the  same  princi-  duty."  See  also  Wren  v.  Kirton,  It 
:aseB  of  trust.  The  re-  Vea.  378  ;  Drever  ip.  Mawdesley,  13  L, 
(act,  a  trustee,  and  is  en-  ].,  N.  S.  Ch.  433;  Utica  Ins.  Co.  -o. 
-otection  and  subject  to  Lynch,  11  Paige  <N.  Y.)  520;  /■  r» 
lilies  as  other  trustees.  Commonwealth  F.  Ins.  Co.,  31  Hun 
t  to  be   a  general   rule,  (N,  Y.)  78. 

all   persons  standing   in         A  receiver    deposited   some  of  the 

whether  they  be  receivers,  funds   of  the   receivership  in  a  bank 

rcutors  or  administrators,  which  became  insolvent;  but  the  de- 

any   other   description,  posit  was   not  unusual,  and  the  bank 

!   they   keep  themselves  was  in  good   credit,  and   the   act   was 

the  fine  of  duty  ai>d  ei-  one    which    a    prudent,    conservative 

ible  care   and  diligence,  business   man   might   well  have  done. 

e  made   responsible   for  Held,  that  the  receiver  should  not  suf- 

ireclationof  the  fundin-  fer  therefor.     Brett  r.   Brett,  41    Hun 

Ti;  but   if  they    do   not  (N.  Y.)  660,  mem. 

■  that  line,  and  a  loss  en-  a.  In  the  leading  case  of  Salway  :'. 
iable  to  make  that  loss  Salway,  1  R.  &  ^f.  315,  a  receiver"  de- 
[h  such  loss  may  have  posited  in  bank  the  sums  which  he  re- 
unexpected,  and  little  ceived,  to  the  joint  account  of  his  sure- 
le  happened  from  the  ties,  under  an  arrangement  with  them, 
d,  and  although  the  con-  that  all  drafts  upon  the  deposits  should 
listee  hai  been  entirely  be  drawn  by  one  of  the  sureties,  and 
)>  improper  motive.  If  signed  by  himself.  The  bankers  hav- 
}plicable  to  the  case  In  ing  subsequently  failed,  it  was  held  that 
n  unable  to  see  why  it  is  Che  receiver  was  liable  for  the  loss, 
the  receiver  roust  him-  The  Lord  Chancellor  Brougham  said : 
loss  which  he  seeks  to  'It  is  admitted  on  all  hands,  that  if  a 
the  estate.  Instead  of  receiver  puts  a  fund  out  of  his  own  con- 
ic funds  to  the  credit  trol,  so  tliat  other  persons  shall  be  able 
e  separately,  he  min-  to  deal  with  it,  he  guarantees  the  sol- 
with  his  own,  and  vency  of  those  persons,  and  become* 
I  in  a  general  account  of  answerable  for  any  loss  that  may  ensue. 
editor  between  himself  However  good  his  intenUon,  'the  de- 
It  may  be  assumed  that  parting  with  the  control  to  the  eileol 
ated  by  no  improper  of  giving  that  control  to  another,  would 
lid  not  suppose  it  pos-  beenough  to  make  htm  a  guarantee  of 
one  could  be  injured  by  the  fund.  The  principle  is  so  obvious 
;  of  the  funds.  The  same  that  I  say  nothing  of  the  authorities. 
:en  equally  true  had  he  His  honor.indeed, has  observed  thatthe 
emporarlly  to  a  friend,  receiver  here  has  not  so  far  parted  with 
lesty  and  responeibUity  the  control  as  to  enable  the  other  per- 
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d.  Upon  Contracts  and  Covenants.— A  receiver  is  not  per- 
sonally   liable  on  a  covenant  or  contract   made   in   his   official 

■on  to  deal  with  it  without  his  concur*  whom  the  receiver  may  more  properly 
rence.  He  parts  with  his  exclusive  be  likened,  to  keep  the  funds  in  the 
control  by  associating  and  incorporat-  hands  of  the  bankers  so  long  only  as  they 
ing  with  himself  the  authority  of  an-  shall  be  safely  there  lodged,  and  to 
other  person.  Anderson  was  to  make  seize  the  moment  when  peril  threatens 
the  drafts;  he,  the  receiver,  was  to  sign  to  withdraw  them  to  a  place  of  safety? 
them;  and  consequently,  Anderson  was  Will  it  be  said  that  he  is  able  to  exer- 
a  necessary  party  to  the  drawing  out  of  cise  that  discretion  when  he  has  tied 
every  shilling  of  the  funds  on  deposit,  up  his  own  hands,  and  can  no  longer 
The  question,  therefore,  assumes  a  very  exercise  it  himself,  but  must  apply  for 
serious  aspect;  and  if  I  am  to  affirm  this  the  consent  and  co-operation  of  an- 
judgment,  when  possessed  of  the  knowl-  other?  That  control  was  not  given 
edge  of  an  arrangement,  by  which  an  without  an  object ;  for  it  was  given 
individual,  not  an  officer  of  the  court,  partly  to  induce  the  sureties  to  under- 
not  answerable  to  the  court,  nor  recog-  take  the  responsibility.  It  has  been 
nized  by  it,  is  called  in  to  the  extent  of  urged  that  this  arrangement  was  made 
exercising  a  veto,  I  cannot  shut  my  in  order  to  impose  a  check  upon  the  re- 
eyes  to  the  consequences.  To  hold  that  ceiver.  But  though  any  good  consid* 
a  receiver,  although  the  court  confides  eration  could  be  properly  given  for 
in  him,  and  appoints  him  propter  de-  that  purpose  by  the  receiver  himself, 
lictum  personegy  is  entitled,  notwith-  yet,  if  the  consideration  consists  of 
standing,  to  mix  up  with  his  delegated  something  which  directly  tends  to  in- 
authority  another  person  to  whom  the  trodnce  the  control  of  another,  and 
court  is  a  total  stranger,  would  be  a  that  an  irresponsible  person  unknown 
doctrine  pregnant  with  the  greatest  to  this  court,  I  take  it,  the  receiver 
danger,  and  one  for  which  I  can  find  no  shall  be  answerable  for  what  has  hap- 
authority.  The  case  of  Knight  v.  Lord  pened  to  the  fund  which  he  has  so 
Plymouth,  3  Atk,  480;  i  Dick.  120,  has  dealt  with,  not  merely  in  a  case  where 
been  much  doubted,  and  in  Wren  v.  the  peril  can  be  sworn  to  be  the  cause 
Kirton,  11  Ves.  Jr.  377,  it  is  clear  that  of  the  loss,  but  where  he  has  not  so 
Lord  Eldon  was  prepared,  if  necessary,  rightly  conducted  himself  as  to  exon- 
to  have  gone  against  it.  Lord  Hard-  erate  him  from  the  loss — where  he  has 
wicke,  it  is  well  known,  has  been  pecul-  not  so  conducted  himself  as  a  prudent 
iarly  unfortunate  in  the  reporters  of  person  would  have  done. 
his  decisions,  and  there  may,  therefore,  **Cases  of  this  description  must  rest 
have  been  circumstances  in  Knight  r.  upon  their  own  merits.  But  they  are 
Lord  Plymouth,  3  Atk.  480,  which,  if  of  great  importance  to  the  parties  and 
known,  would  have  thrown  a  better  to  the  court.  Receivers  might  be  very 
light  upon  the  decision  in  that  case,  prone  to  extract  a  general  rule,  amount- 
But  it  is  unnecessary  to  discuss  or  pro-  ing  to  a  license  to  neglect  the  strict 
nounce  upon  the  comparative  authority  line  of  their  duty,  if  this  judgment  had 
of  those  cases  now;  for  the  present,  as  not  been  critically  considered,  and  if  the 
must  indeed  generally  happen  in  ques-  doctrines  that  appear  to  be  held  by 
tions  of  this  nature,  must,  after  all,  be  the  master  of  the  rolls  had  been  con- 
determined  upon  its  own  circumstances,  firmed." 

I  could  not  affirm  the  decision   of  the  Pending  an  action  upon  a  guardian's 

court  below  without  laying  down  this  bond,  the  clerk  of  the  court  was  ap- 

rule,  that  a  receiver  under  the  control  of  pointed  receiver  of  the  infants*  estate, 

the  court,  and  paid  out  of  the  estate,  is,  with   power    to    expend   the   income 

nevertheless,  entitled    to  substitute  for  thereof  for  their  maintenance  and  ed- 

his  own  discretion,  responsibility  and  ucation.  The  receiver  deposited  money 

integrity,  the   discretion,  responsibility  coming  to  the  infants  in  a  bank  in  an- 

and  integrity  of  a  stranger.  Ifit  be  asked,  other   State,  receiving  a  certificate  of 

what  harm  arises  from  this?     I  answer,  deposit,  but  taking  no  security,  which 

the  greatest — the  total  loss,  it  may  be,  of  bank    afterward    failed.      Held^    that 

the  property.     It  is  not  one  part  of  the  the  receiver  was  personally  liable  for 

discretion  of  the  trustee,  taking  him  to  the  loss  of  the  funds.    Conigland  v, 

be  a  mere  naked  trustee ;  it  is   not   one  Gooch,  (N.  Car.  1887)    i  S.    E.   Rep. 

part  of  the  discretion  of  an  agent,  to  653. 
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nor   is   he   liable    on   the   covenants  of  the  original 

i^AlLURE  TO  Pay  Balance  Into  Court. — A  receiver 
to  comply  with  an  order,  requiring  him  to  pay  money 
may  be  committed  (or  disobeying  the  order." 

DD  V.  Pettlgrew,  7  Lans.  celver    Is    personBlIy    liable    for    the 
stenographer's  fees.    Rjan  v.  Rand,  m 

who,  in  order  to  derive  Abb.  N.  Ca».  (N.  Y.)  313. 

■  tlie  estate  from  a  piece  And  where  a  receiver  of  a  corpora- 

infavorabW  situated  and  t<on  emplojed  plaintiff  to  take  charge 

ent,  himself    conducts  a  of   the   company's   properij   and   pay 

ise  thereon   In   company  euch  sums  as  were   necessary   for  its 

person,  receiving  no  per-  protection,  and  there  was  no  express 

tierefrom,  does  not  there-  agreement  that  plaintiff  should  eion- 

iself   liable  (or  the  rent,  erate  the  receiver  and   look  alone   to 

Uennott,  ifDalj  <N.  Y.)  the  trust  estate  for  his  compensation, 
the    receiver    was    held   individually 

lining  company  operates  liable  for  plaintifTs  services  and  dis- 

lines   under  one  system,  bursements.      Rogers   r.   Wendell,   54 

edsof  the  ore  extracied  Hun  {N.  Y  )  540. 

e  used  indiscriminately.  In  Sayles  r.  lourdan,  50  Hun  (N. 
non  t>enefit  of  all,  a  re-  Y.)  604,  defendant  being  appointed 
ted  on  the  foreclosure  of  receiver  of  a  railroad  company  and  a 
rering  a  part  only  of  (he  hotel  owned  by  it,  assumed  to  run  the 
roperly,  with  power  to  hotel,  and  employed  another  party  to 
ion  of  the  mortgaged  act  as  manager.  With  knowledge  of 
to  carry  on  the  mines,  this,  plaintiff  supplied  merchandise  to 
tted  by  the  company  to  the  hotel.  Shortiy  thereafter,  defend- 
in  of  its  entire  property,  ant,  as  receiver,  executed  a  lease  of 
all  its  mines,  rendering  the  hotel  to  his  manager,  who  ran  the 
iluable  and  more  capable  business  without  any  outward  change 
diton,  cannot  be  consid-  being  made,  except  that  he  was  re- 
sser.  and  is  not  person-  ferred  to  as  lessee  upon  the  published 
a  general  creditor  of  the  time-tables  of  the  road.  Without 
sums  realiied  by  him  notice  of  this  change,  plaintiff  contin- 
lot  covered  by  the  mort-  ued  to  supply  merchandise  to  the 
es  V.  May  (Cal.  1890J,  hotel.  Hrld,  thai  the  defendant  was 
liable   in   hia   individual   capacity  tor 


I   to   the  amount    of   his  Mass.  J78,  it  k 

I.      When    the     receiver  an  insolvent  in 

1  settlement,  the  attorney  responsible    merely   by  accepting  the 

i   claimed  that  a  larger  trust,  and  receiving   the  assets  of  the 

id   been  paid   by  the  re-  company,  on  the  covenants  of  a  lenxe 

be  allowed  him  for  serv-  previously  made  by  the  companv.     To 

g  the  estate.     The  court  bind  them   there  must  be  an  eWction 

lake  any   further  allow-  on  their  part,  or  some  act  equivalent 

d  the  final  accotmt  of  the  in  law  to  an  election, 
discharged  him  from  the        S.  In    Davies  v.   Cracraft,   14   Ves. 

a  bar  to  an  action  against  143,  an  order  was  made  on  a  receiver 

individually   to   recover  to  pay  money  by  a  certain  day.    The 

jmpensation.      Walsh   f.  register   took  the   objection,  that  the 

Conn.  351.  order  could  not  be  for  commitment  in 

certain  circumstances  a  the  first  instance,  but  there  must  be  a 

■rsonally  liable   for  con-  previous  order  In  the  alternative,  that 

.  where  the  attorney   for  he  shall  pay  by  a  certain  dav,  or  stand 

iploys  a  stenographer  to  committed.      Lord  Chancellor  Eldon 

"~     "     preference    to  agreed  to  the  practice,  as  stated  by  the 

■•—.  re-  register,  and  made  (he  order  accord- 
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/  For  Profits  Earned  Upon  Funds  in  Their  Hands.— 

A  receiver  is  accountable  for  interest  and  profits  earned  iipon  the 
trust  funds  in  his  hands.  Where  a  receiver  has  used  the  funds 
in  his  own  business,  and  made  a  profit  thereon,  he  must  ac- 
count for  the  whole  of  the  profit.  If,  however,  the  profit  is  less 
than  the  ordinary  rate  of  interest,  the  court  at  its  discretion  may 
compel  him  to  pay  the  legal  rate  of  interest.* 

g.  For  Costs. — A  receiver  is  not  personally  liable  for  costs  in 
actions  prosecuted  or  defended  by  himself,  except  where  he  has 
been  guilty  of  bad  faith,  or  gross  mismanagement.'  Costs  in 
such  cases  are  properly  payable  out  of  the  funds  in  the  hands  of 
the  receiver.* 

h.  Liability  of  Receivers  in  the  Operation  of  Rail- 
roads for  the  Negligence  of  Subordinates. — See  infra.this 

title.  Railroad  Receivers. 

i.  When  Liability  Ceases. — After  a  receiver  has  been  dis- 
charged and  the  property  has  been  taken  out  of  his  possession, 
the  liability  of  the  receiver  ceases,  not  only  as  to  creditors,*  but 

ingljr,  that  the  receiver  should  within  governing  the  subject,  impair  the  de* 

a  week  after  personal  service  of  the  fendant's  right  to  be  paid  in  full,  the 

order  pay,  or  stand  committed.     See  fund  being  confessedly  sufficient    The 

also  In  re  Bell's  Estate,  L.  R.,  9  Eq.  receiver  is  pro  hae  vice  the  representa* 

173;  Anonymous,  Mos.  40.  tive  of  the  company,  its  creditors  and 

1.  In  Utica  Ins.  Co.  v.  Lynch,  11  stockholders.  The  action  is  prose- 
Paige  (N.  Y.)  520,  a  receiver  depos-  cuted  for  the  increase  of  a  fund  which 
ited  sums  of  money  received  by  him  is  to  be  paid  to  them.  It  is  not  accord- 
In  his  official  capacity  with  his  own  ing  to  any  rule  of  justice  or  equity  to- 
funds,  and  afterwards  drew  out  large  ward  third  parties,  that  actions  like 
sums  which  he  loaned  to  his  friends,  the  present  should  be  prosecuted  by 
The  court  held  that  he  was  properly  the  company  or  such  representative, 
chargeable  with  interest.  To  the  same  otherwise  than  at  the  expense  and  risk 
effect  are  Com.  v.  Eagle  F.  Ins.  Co.,  of  the  fund  which  it  is  sought  thereby 
14  Allen  (Mass.)  344;  In  re  Common-  to  increase.  In  my  opinion  the  right 
wealth  F.  Ins.  Co.,  32  Hun  (N.  Y.)  78;  of  the  defendant  to  this  protection  and 
How  V.  Jones,  60  Iowa  70;  Radford  v.  indemnity  against  groundless  prosecu- 
Folsom,  55  Iowa  276 ;  Hooper  r.  Wins-  tion  is  clear,  audit  is  not  Aecessary 
ton,  24  lil.  353 ;  Battaile  v.  Fisher,  36  to  invoke  the  three  hundred  and  sev- 
Miss.  321;  Hinckley  v.  Railroad  Co.,  enteenth  section  of  the  code  for  its 
100  U.  S.  153;  Attorney-Gen'l  v.  North  maintenance,  further  than  to  say  that 
American  L.  Ins.  Co,  89  N.  Y.  107.  its  provisions  warrant  the  charge  of 

3.  Devendorf  v.  Dickinson,  21  How.  these  costs   upon  the  fund;  and  such 

Pr.  (N.  Y.)  275.  charge  should  be  absolute  and  prior  to 

S.  In  Columbian  Ins.  Co.  r.  Stevens,  the  claims  of  those  for  whose  benefit 
37  N.  Y.  536,  an  application  was  made  the  action  is  prosecuted,  if  the  rules  of 
by  the  successful  parties  in  a  suit  for  equity  require  it.  Whether  that  sec- 
an  order  upon  a  receiver  to  pay  the  tion  imperatively  entitles  the  prevail - 
costs  out  of  the  funds  in  his  hands,  ing  party  to  such  priority  of  payment 
The  application  was  refused,  but  on  in  all  cases  mentioned  in  that  section, 
appeal  it  was  held  that  it  should  have  it  is  unnecessary  in  this  case  to  decide. 
been  granted.  Woodruff,  }.,  said :  "If  If  the  views  thus  expressed  are  in  con- 
it  be  assumed  that  the  company  was  formity  with  established  rules  relating 
insolvent,  and  that  the  funds  which  to  the  subject,  as  they  are,  in  my  judg- 
tjie  receiver  holds  or  may  collect  may  ment  conformable  to  that  which  is  ob- 
not  prove  sufficient  to  satisfy  all  the  viously  just,  then  it  was  not  a  matter  of 
creditors  of  the  company,  this  does  not,  discretion  to  refuse  the  order  sought.'' 
ID  my  opinion,  upon  clear  and  just  rules  4.  In    New   York,  etc.,  Tel.   Co.   v- 
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also  as  to  claims  for  torts  occasioned  by  the  negligence  of  the 
receiver  himself,  or  of  his  subordinates.^ 

▼.  Kasaoexeht   avb    Coktbol    of   Pbofebtt  —  1.    Receiyef  i 

TlOe — tf-  In  General. — A  receiver,  strictly  speaking,  is  appointed 
for  the  preservation  of  the  property  or  fund  during  litigation, 
and  deals  only  with  the  possession,  the  title  to  the  property  not 
being  in  any  manner  affected.^ 


Jewctt,  H5  N.  Y.  i66,  while  proceed-  charged.     The  sale,  which   must  have 

ings  were  pending  to   compel  the  re-  been  open   and   notorious,  took  place, 

ccircr  to  pay  the  claims  of  a  creditor,  and  the  receiver  was  discharged   after 

the  receiver   was  discharged,   and    the  an  accounting  in  public  legal  proceed - 

propertj,  a  railroad,  was  taken  out   of-  ings  on  the  30th  of  December,  1879.    ^^ 

his  hands.    The  court  held  that  the  lia-  the  telegraph   company  did   not  have 

bilitj  of  the  receiver  ceased  upon  his  knowledge    of    such    discharge     prior 

discharge.    The  court  said:  **  But  the  thereto,  the   fact  was   brought  to   the 

claim  is  made  on  the  part  of  the   tele*  notice  of  its  counsel  by  the  affidavit  of 

graph  company  that  the  receiver  was  Jewett,  made  early  in  1883,  in  which  he 

discharged    without    any  notice   to  it,  alleged    his   discharge  as  a  defense   to 

and  that  it  had  no  opportunity  to   be  this  proceeding;  and  thereafter,  during 

heard  in  the   proceeding  taken  for  his  all  the  subsequent  litigation,  such  dis- 

discharge.     The  discharge  was  granted  charge  was  set  up  and  relied  upon  as  a 

on    the  30th   day  of    December,    1879,  defense.    After  such  discharge,  the  sole 

while    this    proceeding    was  pending,  remedy  of  the  creditor  was  to  apply  to 

But  the  court  had  the    power    to    dis-  the  court  to  vacate  its  order  so  that'  its 

charge  the  receiver  and  take  the  prop*  rights  as  a  creditor  might  be  protected; 

erty  out  of  his  hands,  and  distribute  the  and  that,  during  the  whole   time  since, 

same    in    pursuance    of  its   judgment  the  litigation    has    proceeded   without 

without    any   notice   to   the   telegraph  any  effort  on  its  part  to   get  any  relief 

company.      The    jurisdiction    of    the  whatever  from  the  court   vacating  its 

court  and  the  validity  of  its   order  did  order  discharging  the  receiver.  So  long 


not  depend  upon  any  notice  of  the 
company.  The  general  creditors  of  the 
Erie  Railway  Company  were  all  rep- 
resented in  the  actions,  in  which  Jew- 
ett   was    appointed     receiver,    by  the 


as  that  order  stands,   however  unfortu- 
nate it  mav  be  to  the  creditor,   it  cer- 
tainly  cannot  be  entitled  to  the   order 
which  it  seeks  in  this  proceeding." 
1.  Fa;rmers*   L.  &  T.  Co.    v.    Iowa 


people  and  their  debtor,  and  they  were  Cent.  R.  Co.,  7  Fed.  Rep.  537. 

not,  as  matter  of  law  or  of  right,    en-  2.  Fosdick  v.  Schall,  99  U.  S.  235; 

titled  to  any  personal  notice  of  any  of  Bank  of  Bethel  v,  Pahquioque  Bank,  14 

the  proceedings  in  these  actions.     Her-  Wall.  (U.  S.)  383;  Field   i^.  Jones,  11 

ring  V.  New  York,  etc.,  R.  Co.,  105  N.  Ga.  413;  Ellicott  v.  Warford,  4  Md.  80; 

Y.  376.     It  is  possible  that  the  claim  of  Williamson  r.  Wilson,  i  Bland  (Md.) 

creditors  in  such  a  case  as  this  may  be  421;  In  re  Colvin,  3  Md.  Ch.  Dec.  278; 

prejudiced  and,   perhaps,   defeated   by  Manlove   v.  Burger,  38  Ind.  an;    St. 

the  discharge  of  the  receiver;  but  such  Louis,  etc.,  Coal,  etc.,  Co.  v.  Sandoval 

a  result  will  rarely  happen   to   vigilant  Coal,  etc.,  Co.,  11 1  III. 32;  Tillinghast  v. 

creditors.     In   this    case    the   receiver  Clamplin,  4   R.  I.   173;    67  Am.  Dec. 

was  appointed  on  the  26th  day  of  May,  510;    Fincke    f.  Funke,    25   Hun    (N. 

1875,  in  actions  and  proceedings  so  no-  Y.)  618;  Wilson  v.  Wilson,  i  Barb.  Ch. 

torious    that     they    must    have    come  (N.  Y.)  592;  Wilson  r.  Allen,  6  Barb, 

to  the  early  knowledge  of  all  the  credit-  (N.  Y.)  545;  Skip  v,  Harwood,  2  Atk. 

ors    within    this    State,    and    yet    for  564;  Greslej'  v.  Addersley,  i   Swanst. 

nearly  three  years  thereafter  this  claim  473;  Kerr  on  Receivers  (3d  Eng.  ed.), 

was    not    made.     The    creditor    must  pp.    132,   133;    Yeager  v.  Wallace,  44 

have  known  that  these  actions  and  pro-  Pa.  St.  294 ;  Ex  parte  Dunn,  8  S.  Car. 

ceedings  were  running  to  a  termination,  207. 

and  that  the   time   would   come  when  Legal  Title. — In  Ex  parte  Dunn,  8  S. 

the  mortgage  would  >e  foreclosed,  and  Car.  207,  the  court  b^   Moses,   C.   J:, 

«he  property  of  the  railroad   company  says:  **The  mere  appomtment  does  not 

kit:  disposed  of  and    the   receiver  dis-  affect  the  title  to  the  property  or  right? 
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b.  Receiver  Pendente  Lite. — Where  there  is  an  action 
to  try  the  title  to  specific  property,  to  wind  up  a  partnership, 
dissolve  a  corporation  ;  or,  in  other  cases,  where  it  is  necessary,  in 
order  to  preserve  the  property  from  waste,  that  it  should  be  taken 
out  of  the  hands  of  the  litigants  and  put  in  charge  of  an 
indifferent  third  party,  a  rtc^iwer  pendente  lite  will  be  appointed. 
He  acquires  no  title  whatever,  but  only  the  right  of  possession 
as  an  officer  of  the  court,  to  the  property  over  which  he  is  put 
in  charge.* 

of  anj  who  may  have  an  interest  there-  Pa.  St.  294,  it  was  held  that  a  receiver 
in.  Whatever  vested  rights  creditors  could  not  bring  trover  in  his  own 
maj  have  by  the  order  of  the  court,  in  name  against  a  person  who  had  con- 
regard  to  the  final  disposition  of  the  verted  some  of  the  property,  prior  to 
property  or  its  profits  in  the  hands  of  the  receiver's  appointment.  After  the 
the  receiver,  are  not  impaired  or  affected  receiver  once  obtains  pof>>session  of  the 
by  the  mere  change  in  the  possession  of  property,  he  may  bring  trover  in  his 
the  property."  In  Ellis  v,  Boston,  etc.,  own  name  for  a  subsequent  conversion. 
R.Co.,  107'  Mass.  I,  Wells,  J.,  at  page  Singerly  v.  Fox,  75  Pa.  St.  112. 
28,  says :  The  decree  appointing  a  re-  Insurance. — A  fire  insurance  policy 
ceiver  "had  no  effect  to  change  the  issued  to  a  firm  contained  a  condition 
title  or  create  anj'  lien  upon  the  that  if  the  insured  property  be  sold  or 
property,  its  purpose,  like  that  of  an  transferred,  or  any  change  took  place 
injunction  pendente  lite^  was  merely  to  in  title  or  possession,  whether  by  legal 
preserve  the  property  until  the  rights  of  process  or  judicial  decree,  or  volun- 
all  parties  could  be  adjudged.'*  tary  transfer  or  conveyance,  the  policy 
In  Yeager  v.  Wallace,  44  Pa.  St.  294,  should  be  void.  A  receiver  of  the 
the  court  bv  Strong,  J.,  says :  "I  do  not  partnership  was  appointed,  and  a  loss 
find  it  has  ever  been  decided  that  a  subsequently  took  place.  The  court 
receiver  can  sue  in  his  own  name  for  held  that  there  was  no  change  of  title 
any  debt,  claim  or  demand  of  a  party  effected,  and  the  company  must  pay 
of  whose  effects  he  has  been  appointed  the  loss.  Keeney  v.  Home  Ins.  Co.,  71 
receiver,  or  to  recover  the  possession  N.  Y.  396;  27  Am.  Rep.  60. 
or  control  of  any  real  estate  or  choses  Patents. — A  receiver  cannot  convey 
in  action  of  such  party,  unless  some  the  legal  title  to  a  patent  unless  the 
statute  has  enabled  him.  He  has  owner  joins.  Gordon  x\  Anthony,  16 
always  been  regarded,  not  as  having  Blatchf.  (U.  S.)  234,  nor  can  the  re- 
the  legal  right,  but  as  a  mere  custodian  ceiver  of  the  owner  of  a  patent  bring 
to  take  charge  ot  the  property  during  a  suit  thereon  in  his  own  name.  Dick 
pending  litigation.  If  possession  be  v.  Struthers,  25  Fed.  Rep.  103. 
withheld  from  him  by  the  party  whose  1.  In  Keeney  v.  Home  Ins.  Co.,  71 
property  has  been  taken  charge  of  by  N.  Y.  396;  27  Am.  Rep.  60;  Andrews, 
the  court,  delivery  to  the  receiver  is  J.,  said,  at  page  401 :  "A  receiver  /un- 
enforced by  attachment.  If  a  third  dente  lite  is  a  person  appointed  to  take 
person,  not  a  party  to  the  proceedings  charge  of  the  fund  or  property  to 
in  equity,  withhold  the  property,  suit  which  the  receivership  extends  while 
may  be  brought  by  the  receiver  with  the  case  remains  undecided.  The  title 
the  consent  of  the  court,  but  he  must  to  the  property  is  not  changed  by  the 
bring  it  in  the  Qame  of  him  who  has  appointment.  The  receiver  acquires 
the  legal  right."  no  title,  but  only  the  right  of  posses- 
Distress  for  Bent. — In  Pitt  v.  Snow-  sion  as  the  oflScer  of  the  court  The 
den,  3  Atk.  750,  the  court  by  Lord  title  remains  in  those  in  whom  it  was 
Chancellor  Hardwicke  said  a  receiver  vested  when  the  appointment  was 
must  distrain  in  the  name  of  him  who  made.  The  object  of  the  appoint- 
had  the  legal  right.  If  a  tenant  has  ment  is  to  secure  the  property  pend- 
attomed  to  a  receiver,  then  the  legal  ing  the  litigation,  so  that  it  may  be 
right  becomes  vested  in  the  receiver,  appropriated  in  accordance  with  the 
and  he  may  distrain  in  his  own  name,  rights  of  the  parties,  as  they  may  be 
Daniel's  Ch.  PI.  &  Pr.  1748.  determined  by  the  judgment  in  the 
ItOTWd^-In   Yeager  v.  Wallace,   44  action." 
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ORS'  Suits. — The  general  rule  as  to  receiver's  title 
idified  in  the  case  of  receivers  appointed  at  the  suit 

creditors.  In  such  cases  he  is  appointed  not  alone 
Dse  of  preserving  the  property,  but  also  to  apply  the 
e  payment  of  the  pursuing  creditor,  and  to  work  out 
e  lien  which  the  creditor  first  filing  his  bill  obtains 
ir's  property.  In  order  to  do  this  it  is  held  that  the 
jires  an  equitable  title,  and,  as  we  have  seen,  an 
vill  be  compelled  to  give  him  the  legal  title.  The 
sceiver  in  these  cases  varies  as  to  different  classes  of 
d  will  be  found  treated  in  detail  in  the  note  below.* 
MENT  TO  Receiver— (i)  When  Necessary.— yNYien 
y  for  the  receiver  to  have  the  legal  title,  the  court 

the  person  over  whose  property  he  is  appointed 
rxecute  a  format  assignment.* 

itv    Bank  -d,  Schermer-  Prom  the  cages  and    opinions   cited 

Cii.   (N.   Y.)   3^7;   Id-  above  the  receiver'B   title  in  creditor'* 

4  Sandf.  Ch.  (N.  Y.)  suiu  in  the  various  classes  of  propertr 

entz,  1  Sandf.  Ch.   (N.  may  be  stated  an  follows: 

utauquB    Co.    Bank    v.  Bqnltabl*   mMmta.— The   receiver's 

.  369;   Wilson   V.   Wil-  title  vests  at  the  lime  of  bill   filed,  and 

.{N.  Y.)  591;  Moak  V.  the    creditor    at    whose  suit  he  is  ap- 

.  (N.Y.)49S;  St.  Louis,  pointed  has  a  lien  from  that  date. 

Co.  V.  Sandoval   Coal,  OtwxM  In  Aatioit--rhe  receiver's  ti- 

.  33.  tie  and  creditor's  lien  are   the   same  a* 

llor  Whittlesey,  in   At-  in  thecase  of  equitable  interests, 

ik   V.    Schermerhorn,  i  TanilUa  PaTtonalty. — The  receiver's 

Y.)   199,   says,  at  page  title   and  creditor's  lien  accrue  at  the 

e  filing  of  a  creditor's  time    of   receiver's    appointment,   and 

en  upon  the  choses  in  other  creditors  may  take   the  property 

table  assets,  but  such  is  in   execution  between  the  lime  of  the 

1   upon  personal  prop-  filing  of  the   bill  and  appointment  of 

lenl   creditor  may  levy        Knl  £«Ut«.— The  rule  as  to  receiver's 

ny  personal  property  of  title  in  general  holds  good  in  this  case, 

h  he  can  find."  and  a  conveyance  is   necessary    to  vest 

V.  Bruen,  4  Sandf.  Ch.  title  in  the  receiver.     Chautauqua  Co. 

I  assistant  vice  chancel-  Bank  v.  Rlslev,  19  N.  Y.  369;  Wilson 

doctrine  clearly  as  fol-  v.  WilKon.  i   Barb.   Ch.   (N.   Y.)   59J; 

icyi:   '■  The  complainant  Moak  v.  Coatee.  33  Barb.  (N.  Y.  )  498; 

of  Mav.  1839,   was  ap-  St.  Louis,  etc..  Coal,  etc.,   Co.  v.  San- 

iiver  of  all  the  property  doval  Coal,  etc.,  Co.,  1 1 1  til.  32,  and    in 

,  in  a  suit  by  J  C.     The  the  case  of  a  conveyance,  the  receiver's 

RIed   and   the   aubposna  title  does  not.  by  relation,  eo  back  of 

d.  on  the  lid  of  Decern-  the  actual  time  of  conveyance.     MoaJi 

which  day  therefore  he  v.  Coals,  33  Barb.  (N.  Y.)  49S. 
upon   B's  equitable   in-         CnrtMy. — Where    the   common   law 

1^  in  action.     An  order  estate   by    curtesy  Is  recognized,  it   is 

nent  of  a  receiver  was  held  that  the  estate  Is  such   an   interest 

:h  of  March,   1839,  and  as  will  pass  to  a   receiver   on   proceed- 

ainanl's  appointment  in  ings  by  a  judgment  creditor,   and  the 

the    order,    he   became  receiver  Is  entitled  to  rent   due  on  ae- 

lose   equitable  interests  count  of  such  estate  at  the  time  of  liia 

:tion  to  the  same  extent  appointment.      Beamish     v.    tloyt,     2 
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(2)  What  Passes. — Where  the  defendant  executes,  in  pursuance 
of  an  order  of  the  court,  a  formal  assignment  to  the  receiver, 
only  property  and  effects  will  pass,  under  the  general  words  used, 
in  which  the  defendant  has  some  beneficial  interest.^ 

e.  SUPPLEMENTARY  PROCEEDINGS. — In  States  which  adopted 
the  code  practice  a  statutory  proceeding  at  law  has  taken  the 
place  of  the  former  creditor's  suit  in  equity  for  a  receiver.  In 
this  statutory  action,  termed  a  proceeding  supplementary  to 
executions,  the  receiver's  title  is  dependent  upon  the  terms  of 
the  statute.  As  a  rule  it  is  provided  that  the  appointment  shall 
vest  the  receiver  with  the  legal  title.  An  assignment  is  there- 
fore unnecessary.* 

.t 

(N.  Y.)  257;  Green  t'.  Winter,  I  Johns,  make    a  general     formal    assignment. 

Ch.  (N.  Y.)6o;    Chipman   v.  Sabba-  Chipman  v.  Sabbaton,  7  Paige  (N.  Y.) 

ton,   7   Paige  (N.  Y.)   47;    Fincke  v.  47. 

Funke,  25    Hun  (N.  Y.)   616;  Albany  1.  Prior  AMlgnment. — Where  the  fie- 

City  Bank  v,  Schermerhorn,  i  Clarke  fendant  has  already  executed  an  assign- 

Ch.  (N.  Y.)  297.  ment  to  a  receiver  appointed  in  a  prior 

Courts  of  chancery  not  being  com-  suit,  the  second  assignment  will  not  af- 

petent  to  deal  directly   with  the  legal  feet  the  property-  covered  by    the  first, 

title  to  property,  we  have  seen  that  the  except  as  to  proceeds  which  are  not 

appointment  of  a  receiver  gave  him  no  needed    to    satisfy   the  claims  of  the 

title  at  law.    The    difficulty  was  over-  plaintiffs  in  the  first  suit.    Cagger  v, 

come  by  holding  that  the  decree  vested  Howard,  i  Barb.  Ch.  (N.  Y.)  3(S. 

him  with  an  equitable  title,  and  that  the  Truit  Property. — Property   which  is 

court,  when  necessary,  would,  by  a  pro-  held  for  others  under  a  valid  and  sub- 

ceeding  in  personam^  compel   the  de-  sisting  trust  will  not  pass,  though  no  re- 

fendant  to  transfer  the  legal  title  to  the  servation  of  it  be  contained  in  the   as- 

receiver  either  by  the  delivery  of  pos-  signment     Cne^ger  r.  Howard,  i  Barb, 

session  or  by  the  execution  of  a  convey-  Ch.  (N.  Y.)  3^. 

ance  valid  at  law.  It  is  said  in  Chip-  Property  Bzempt  firom  LeTy  on  Bzeon- 
man  t;.  Sabbaton,  7  Paige  (N.Y.)47,  tlon. — Where  a  defendant  may  legally 
that  this  will  be  done  **to  enable  such  waive  the  exemption  law,the  assignment 
receiver  to  test  the  validity  of  any  as-  will  carry  exempt  property  unless  it  is 
signment  or  other  disposition  they  specially  excepted.  Cageer  t'.  Howard, 
might  have  previously  made  of  their  i  Barb.  Ch.  (N.  Y.)  360;  Fitzhugh  v, 
property,  and  to  bring  a  suit  in  his  own  Everingham,  6  Paige  (N.  Y.)  29. 
name  in  cases  in  which  he  was  legally  au-  Glioses  in  Action. — "The  right  to  an 
thorized  to  sue  in  that  manner,  either  in  action  for  an  injury  to  the  property  of 
law  or  at  equity."  In  Albany  Cit}'  Bank  the  judgment  debtor,  before  the  filing  of 
V.  Schermerhorn,  x  Clarke  Ch.  ^N.Y.)  complainant's  bill,  whereby  the  proper- 
297,  Vice-Chancellor  Whittlesey  said:  ty  to  which  creditor  was  entitled  to 
"The  receiver,  by  virtue  of  the  appoint-  resort  for  the  payment  of  his  debt  is  de- 
ment has  a  right  to  the  possession  of  stroyed  or  diminished  in  value,  will 
the  property.  He  may  require  an  as-  pass  by  the  assignment.  Hudson  v, 
signment  to  exercise  his  right,  but  the  Plets,  11  Paige  (N.  Y.)  180.  A  mere 
order  gives  him  his  right."  In  Iddings  right  of  action  for  a  personal  tort  will 
V.  Bruen,  4Sandf.  Ch.(N.  Y.)  223,  it  is  not  pass.  Hudson  v,  Plets,  11  Paige 
said,  at  page  252,  '*The  subsequent    as-  (N.  Y.)  180. 

signment  by  him  (the  defendant)  to  the  2.  Manning    v,    Evans,  19   Hun  (N. 

receiver  transferred  no    additional  or  Y.)  500;  Moak  v.  Coats,  33  Barb.  (N. 

greater  right   to  the  latter.     Its  effect  Y.)    498;  Porter  r*.  Williams,   5  How. 

was  to    vest  in    him  the  legal  title,  the  Pr.  (N.  Y.)  441;  People  v.   Hulburt,  5 

whole    equitable  interest  being  in  him  How.  Pr.  (N.  Y.)  446;  Wing  v,  Disse, 

before."  15  Hun  (N.  Y.)  190. 

Where  the  defendant  denies  under  Real  Bitate. — In  New  York  the  de- 
oath  that  he  poBse^ses  any  property,  cisions  of  whose  courts  have  had  the 
he  majr    nevertheless  be  compelled  to  greatest  influence  in  shaping  the  law  of 
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/.  Limitations. — The  receiver's  title  is  subject  to  all  valid  and 
subsisting  liens  at  the  time  of  his  appointoDent.  He  gets  only 
such  title  as  the  defendant  or  judgment  debtor  has  to  the  estate 
of  which  he  takes  possession.^ 


the  United  States  concerning  receivers  Y.)   121;  Bailey  r.  0*Mahoney,  33  N. 

in  proceedings  supplementary  toexecu-  Y.  Super.  Ct.  239:  Bowling  Green  Sav. 

tion,  it  is  held  that  under  the  provisions  Bank  z;.  Todd,  64  Barb.   (N.  Y.)  146; 

of  the  code  of  that  State,  there  is   no  Von  Roun  v.  Superior  Court,  58  Cal. 

distinction  between  the  receiver's  title  358;  Union  Trust  Co.  v,  Weber,  96  111. 

to  real  and  personal  property*  in  sup-  346;  3  Am.&  Eng.  R.  Cas.  583;  Lorch 

plementary  proceedings.    The  title  to  v,    Aultman.  75   Ind.   162;  Conley  v, 

both  vests  in  the  receiver  by  virtue  of  Deere,  etc.,  Co.,  11  Lea  (Tenn.)  274. 

his  appointment,  without  any  convey-  Bherlff'B  Lery. — Where  asheriflflev- 

ance.    Wing    v,    Disse,    15  "Hun    (N.  ied   on   personal    property   and   after- 

Y.)  190,  was  ail  action  by  a  receiver  to  ward  a  receiver  took  possession  of  the 

recover  real  estate.    The  debtor  never  property,  the  sheriflTs  levy  having  been 

made  any  conveyance  to  the  receiver,  made  after  the  commencement  of  pro- 

but  after  the  receiver's    appointment  ceedings,  but  before  the  receiver's  ap- 

had  conveyed  to  a  third  party.    It  was  pointment,  it  was  held  that  the  receiver 

held  that  the  receiver  had  title,  and  he  took  subject   to  the  levy.     Becker  v, 

recovered  from   the   person   to  whom  Torrance,  31  N.  Y,  631;  Davenport  v, 

the  debtor  had  conveyed.    In  Manning  Kelly,  42  N.  Y.  193;  Van  Ah  tj'ne  v. 

V,  Evans,  19  Hun   (N.  Y.)  500,  an  or-  Cook,  25  N.  Y.  489.     Where  judgment 

deron  the  defendant  to  convey  real  es-  creditors  have  levied  on  property,  and 

tate  to  the  receiver  was  refused  on  the  a  receiver  is  afterwards  appointed  who 

ground  that  title  passed  by  the  fact  of  takes  possession   of  the  property  and 

the  receiver's  appointment,  and  an  as-  sells  it,  the  sheriff  who  made  the  levy 

signment   was   therefore    unnecessary,  is  entitled  to  the  proceeds  of  such  sale. 

It   was  formerly  held   in   New    York  In  re  North  American  Gutta   Percha 

that  the  provisions  of  the  code,  while  Co.,  17  How.  Pr.  (N.  Y.)  549. 

they  vested  title  to  personal  property  Judgments. — Where  there  are  judg- 

on  the  receiver,  did  not  have  the  same  ments  which  are  a  lien  on  real  estate 

effect  as  to  real    estate.  See    Moak  v,  prior  to  the  receiver's  appointment,  he 


takes  the  land  subject  to  the  lien  of  the 
judgments.    Gere  v.  Dibble,  17  How. 
Pr.  (N.  Y.)  31. 
Taxes. — The   appointment   of  a  re- 


Coats,  33  Barb.  (N.  Y.)  498,  and  Chau- 
tauqua Co.  Bank  v,  Resley,  19  N.  Y. 
369.  These  cases  are,  it  is  believed,  en- 
tirely overthrown  by  Porter  v.  Wil- 
liams, 9  N.  Y.  142;  59  Am.  Dec.  519,  ceiver  over  property  subject  to  taxation 
and  the  cases  cited  above.  See  High  does  not  afifect  the  lien  of  the  taxes, 
on  Receivers,  ^  447.  Union  Trust  Co.  v.  Weber,  96  III.  346; 

Seat  in  Bxchange. — A  seat  or  mem-  3  Am.  &  Eng.  R.  Cas.  583. 
bershlp  in  a  stock  or  other  exchange  is        Attorney's  Fees. — Where  attorneys  of 

such  property  as  will  be  passed  to  a  re-  a  bank  are  employed  to  foreclose  a 

ceiver  in  supplementary   proceedings,  mortgage,  and  pending  the  foreclosure 

Powel   V,  Waldron,  89   N.    Y.  331;  42  a  receiver  is  appointed  over  the  bank. 

Am.  Dec.  301 .  the  receiver  takes  title  to  the  proceeds 

Death  of  Debtor. — When  a  receiver  of  the  mortgage,  subject  to  the  attorney's' 
is  appointed  in  supplementary  proceed-  lien  for  their  fees.  The  attorneys  will 
ings,  but  the  debtor  dies  before  the  ap-  be  required  to  pay  over  to  the  receiver 
pointment  is  actually  made,  it  is  held  in  only  the  balance  remaining  afler  de- 
North  Carolina  that  the  receiver  ac-  ducting  the  fees.  But  an  individual 
quires  no  title  to  the  debtor's  property,  member  of  the  firm  of  attorneys  in  such 
but  that  the  debtor's  estate  must  be  ad-  case  will  not  be  allowed  any  lien  on 
ministered  according  to  the  statute  of  such  proceeds  for  fees  due  him  for 
distributions  of  decedents.  Rankin  v.  services  rendered  the  bank  by  him  in- 
Minor,  72  N.  Car.  424.  dividually.     Bowling  Green  Sav.  Bank 

1.  Gere  v.  Dibble,  17   How.  Pr.  (N.  v,  Todd.  64  Barb.  (N.  Y.)  146. 
Y.)  31;  fn  re  North  American  Gutta        Ctommerelal   Paper. — A    receiver  ac- 

Percha  Co.,  17  How.  Pr.  (N.  Y.)  549;  quires  no  better  title  in  the  caseofcom- 

Rich   V,    Loutrel,    18  How.  Pr.     (N.  mercial  paper  tlian  the  debtor  had,  and 
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g.  Property  Exempt  from  Execution. — The  receiver  has 
no  title  to  property  which  is  by  law  exempt  from  levy  and  sale 
under  execution,  nor  to  the  proceeds  of  insurance  policies  upon, 
nor  to  rights  of  action  for  injury  to  such  exempt  property.-* 

h.  Pensions.— A  receiver  is  not  entitled  to  money  due  the 
defendant  for  a  pension.* 

I.  Trust  Funds. — Whether  or  not  a  receiver  is  entitled  to  the 
income  of  property  held  in  trust  for  the  defendant,  depends  upon 
the  law  of  the  various  States  as  to  the  liability  of  such  trust 
property  or  income  for  the  debts  of  the  beneficial  owner.^ 

does  not  stand  in  the  position  of  a  bona  execution.     Finnin  v,  Malloj,  33   N. 

fide  holder  for  value.     Briggs  v,  Mer-  Y.  Super.  Ct.  383. 

rill,  58  Barb.  (N.  Y.)  389;  Daniel's  Ne-  Where   a   debtor    had  recovered  a 

gotiable  Instruments,  781.  judgment  against  a  creditor  who  had 

Cidlateral. — Where  one  is  in  posses-  seized  and  sold  property  which  was 

sionofafund  which  he  is  entitled  to  hold  exempt  from   execution,  and   the  re- 

as  security  for  the  payment  of  notes  on  ceiver  of  the  debtor  collected  the  judg- 

which  he*  is  accommodation  endorser,  ment,  he  was  ordered  to  release   it   in 

he  cannot  be  required,  where  no  danger  favor  of  the  debtor.    Tillotson  v,  Wol- 

to  the  fund  is  shown,  to  pay  it  over  to  cott,  48  N.  Y.  188. 

(he  receiver,  but  may  retain  it  until  A  receiver  has  no  right  of  action  for 

payment  of  the  notes.    Brady  v.  Fur-  the   insurance    on    exempt    property 

low,  22  Ga.  613.  which  is  destroyed  by  fire  subsequent 

1.  The  rule  above  stated  is  estab-  to  his  appointment.  Sands  v,  Roberta, 
lished  in  New  Tork,  in  the  case  of  re-  8  Abb.  Pr.  (N.  Y.)  343. 
ceivers  appointed  on  proceedings  sup-  A  receiver  will  not  be  allowed  an 
plementary  to  execution.  The  same  order  directing  a  defendant  to  assign 
doctrine  was  held  in  the  earlier  chan-  to  him  a  policy  of  insurance  upon  fur- 
eery  practice  in  that  State,  though  the  niture  of  the  defendant  destroyed  by 
cases  were  not  such  as  to  bring  it  out  fire,  which  was  exempt  from  execution, 
clearly.  Cagger  w.  Howard,  i  Barb.  Cooney  r.  Cooney,  65  Barb.  (N.  Y.) 
Ch.  (N.  Y.)  368;  Fitzhugh  v.  Ever-  524. 
ingham,  6  Paige  (N.  Y.)  29.  The  receiver  has  no  right  to  the  in- 

It  is  believed  that  the  rule  will  hold  surance  on  exempt  property,  whether 

good  in  other  States,  though  the  ques-  the  loss  occurred  before  or  after  his 

tion  seems  not  to  have  yet  arisen  else-  appointment.      Sands  v,  Roberts,    8 

where,  and  the  cases  in  point  are  all  Abb.  Pr.  (N.  Y.)  343. 

decisions  of  New  Tork  courts.  2.  A  receiver  who  collected  from  the 

Finnin  v.  Malloy,   33  N.  Y.   Super,  police  commissioners  a  quarterly  pay- 

Ct.  3^2 ;  Cooney  v,  Cooney,  65   Barb,  ment  on  an  annual    pension  granted 

(N.  Y.)  534;  Tillotson   r.  Wolcott,  48  the  defendant  as  an  ex-policeman,  was 

N.  Y.  188;  Sands  T'.   Roberts,  8  Abb.  ordered  to  repay  the   money  to   the 

Pr.  (N.  Y.)  343;  Andrews  i\  Rowan,  defendant.    Nagle  r.  Stagg,   15   Abb. 

38H0W.  Pr.  (N.  Y.)   126;  Hudson  v.  Pr.,N.  S.  (N.  Y.)  348. 

Plets,  II  Paige  (N.  Y.)  180.  In  this  case  it  is  said  that  any  pay- 

The  rule  holds  good,  even  though  ment  on  a  pension  which  has  accrued 
the  order  of  appointment  is  in  general  prior  to  the  appointment  of  the  re- 
terms,  without  accepting  exempted  ceiver  may  be  seized  by  him  after  ac- 
property.  Such  order,  however  broad  tual  payment  thereof  to  the  defendant, 
\ts  language,   must  be   understood  as  but  not  before. 

limited  in  its  operation  by  the  statute  The  statutes  of  the   United   States 

exempting  the  property  from   execu-  regulate  the  liability  of  pensions  from 

tion,  and  the  law  attaches  to  the  order  the  general  government  to  the  debts  of 

and  becomes  a   part  of  it.     High   on  the  pensioner. 

Receivers,  §  441;  Finnin  v.  Malloy,  33  3.  In  general  throughout  the  United 

N.  Y.  Super.  Ct.,  382.  States  and  in  England  the  beneficial 

A  judgment  creditor  has  an  action  interest  of  the  cestui  que  trust  is  liable 

against  his  receiver  for  property  taken  for  the  payment  of  his  debts,  but  in 

by  the  latter  which  is  exempt   from  some  of  the  States  under  certain  condi- 
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EN  Receiver's  Title  Vests. — The  title  of  the  receiver 
pointed,  vests  by  relation  at  the  time  of  granting  the 
en  though  he  remains  out  of  possession  pending  the  per- 
;  of  preliminary  conditions  necessary  to  qualify  him  to 
it  it  will  not  vest  as  to  tangible  personalty,  by  relation 
ime  of  the  commencement  of  the  suit  in  which  the 
is  appointed.*     In  Maryland  the  rule  is  different." 


i„  for  a  detailed  t 

leitlon.    The   question   hss  Notwithstanding  the  f»ct  that  when 

ten  in  the  case  of  receivers,  the   bond   is   perfected,  the  receivei'* 

ie  stated  in  ^e  text  is  clear-  title  will  vest  at  a  prior  time  by  reli- 

and  mav  be  derived  from  tion,  yet  until  it  Is  bo  perfected  tie  hat 

)ns   In   the   following   New  no  authority  to  act.    Johnson  v.  Mar- 

^   which   were  decided  on  tin,   i   Thomp.  &  C.   (N.  Y.)  504.    So 

pie.thoughtberule  was  not  when  creditors  of  the  defendant  levy 

erms :  Graff  r.  Bonnett,  31  upon  the  property  which  is  the  subject- 

ampbeli  r.  Foster,  35  N.  Y.  matter  of   the  receivership,   between 

wen   V.    Brewster,   17   Hun  the  date  of  appointment  and  the  titne 

"  1   Manning  ti.   Evans,   19  of  giving  the  required  security,  [---■- 


'■)  500.  levy  does  not  ci 

hy  V.  Du  Berg,  11  Abb,  N,     of  the  : ' ' 

'.)   113;  Rutler  V.  Taliis, 


.  DuBerg,  11  Abb.  N. 
,     13;  Kutter  V.  Taliis, 
Y.)    610;    Fessenden 


Ex  parte  Evans,  L.  R.,  i.i  Ch.  Div,  i5J 

.    .,    ,  SnIiTafatlon. — Where  the  order  ap- 

::  Bond.  67  Mo.  315;  Hard-  pointing  a  receiver  authorized  him  io 

>ok,  8  Ga.  354.  collect  rents  of  certain  property  and 

I. — Where  an  order  of  .ref-  sue  for  them,  he  was  subrogated  to  the 

lade  to  8  master  in  chancery  defendants'  title,  and  his  right  of  action 

_,_. .  _, !.  _     __>     related  back  t-  "- •    ' 


tment  is  afterwards  made  In  such  title.  Hardwlck  v.  Hook,  8  Ga.  354. 
of  such  order,  the  receiver's  Palt&enM]). — Where  a  partner  makes 
d  to  have  vested  as  of  the  application  for  a  receiver  of  the  co- 
original  order,  and  to  have  partnership  effects  for  the  purpose 
pon  all  property  to  which  of  liquidating  debts,  the  court  will 
trship  could  extend,  in  like  compel  him  to  pay  over  to  the  recelv- 
id  effect  as  if  [he  original  er  assets  collected  by  him  shortly  prior 
named  the  receiver,  instead  to  bis  application.  Murphy  v,  Du 
g  a  reference  for  that  pur-  Bery.  11  Abb.  N.  Ca«.  (N,  Y.)  iia. 
Ru'ter  V.  Taliis,  5  Sandf.  1.  But  the  receiver's  title  to  tangible 
n,  there  was  a  reference  or-  personaUy  will  not  vest  by  relation 
^lect  a  suitable  person  for  re-  back  to  the  date  at  which  the  suit  was 
fterward  a  creditor  levied  on  commenced,  in  which  the  receiver  was 
of  the  defendant,  and  still  appointed.  Thus  where  there  was  levy 
receiver  was  appointed  In  between  thecommencementof  the  suit 
of  the  order,  //r/i/,  that  the  and  the  receiver's  appointment,  the  re- 
it  turn  the  property  over  to  ceiver  took  subject  to  the  levy.  Artisans' 
;r.  Bank  V.  Treodwell.34  Barb,  (N. Y.>  5113. 
Vhere  the  order  appointing  Seatb  of  DtfendMit.— In  Nortk  Cam- 
ides  that  before  entering  Una,  where  order  of  reference  had 
luties  the  receiver  shall  ei-  been  made,  but  defendant  died  before 
id,  the  receiver's  title  on  per-  receiver  was  actually  appointed,  it  was 
tiond  will  take  effect  back  held  ihal  the  receiver  acquired  no  title, 
;  of  appointment.  In  such  and  that  the  estate  must  be  adminis- 
leriff,  who  levies  upon  the  tertri  according  to  law  regulating;  es- 
etween  the  (ime  of  appoint-  tatcs  of  decedents.  Rankin  r.  Minor, 
erfectingofthe  bond,  will  be  72  N.  Car  4:4. 
I  surrender  the  property  to  S.  In  Maryland  It  is  held  that   the 


ViBAgeiiiMit  mA  receivers.  Control  of  Proper^. 

k.  Title  as  Between  Receiver  and  Various  Parties— 

(i)  Purchasers, — Under  the  chancery  practice  a  purchaser  with 
notice  of  creditor's  proceedings  for  the  appointment  of  a  receiver, 
takes  subject  to  the  receiver's  title,^  but  the  rule  does  not  extend 
to  bona  fide  purchasers  without  notice.* 

(2)  Assignee  in  Bankruptcy, — When  a  receiver  appointed  by  a 
State  court  was  in  possession  of  the  fund  or  property,  it  was  held 
that  the  United  States  courts  would  not  interfere  with  the  re- 
ceiver, where  the  defendant  subsequently  was  adjudicated  a  bank- 
rupt.* 

(3)  Assignee  for  Benefit  of  Creditors, — ^  After  a  receiver  has  been 
appointed  in  a  creditor's  suit,  the  defendant  cannot  by  a  subse- 
quent assignment  give  a  preference  as  to  what  may  remain  in  the 
receiver's  hands  after  satisfaction  of  the  creditors  at  whose  in- 
stance he  was  appointed.^  A  receiver  subsequently  appointed 
cannot  compel  an  assignee  for  the  benefit  of  creditors  to  turn 
over  the  assets.* 

(4)  Adverse  Claimants — (a)  Whoa  SeoeiTor  Eu  FoMOMioii. — Where 
there  are  adverse  claimants  to  property  in  the  receiver's  posses- 
sion they  must  not  interfere  with  the  receiver  without  leave  of  the 
court,  which  will  upon  motion  and  sufficient  reason  shown,  make 
an  order  permitting  an  action  to  be  brought  against  the  receiver, 
or  may  allow  the  claimant  to  be  examined  in  his  own  behalf.® 

receiver's  title  to  tangible  personalty  foreclosure  of  a  mortgage  an  assignee 
accrues  onljr  at  the  time  he  actually  in  bankruptcy  subsequently  appointed 
reduces  the  property  to  possession,  cannot  dispossess  him.  Davis  v,  Rail- 
Farmers'  Bank  v,  Beaston,  7  Gill  &  J.  road  Co.,  i  Woodb  (U.  S.)  661. 
(Md.)  421 ;  28  Am.  Dec.  226.  See  the  There  are  some  cases  adverse  to  the 
remarks  of  Archer,  T.,  at  page  428.  rule  as  stated  in  the  text,  though  they 

1.  Weed  V,  Smull,  3  Sandf.  Ch.  (N.  are  plainly  repugnant  to  the  weight  of 

Y*)  273-     Sc®  ^l^o  sufra^  this  title,  authority. 

Management  and  Control  of  Property  ^  4.  McGowan  v.  Myers,  66  Iowa  99. 

Receiver's    Title,    Title    as    Between  The  assets,  in  such  a  case,  are  consid- 

Receivers  and  Various  Parties.  ered  to  be  in  court  for  equitable  dis- 

a.  Dudley  r.  Gould,  6  Hun  (N.  Y.)  97.  tribution. 

8.  Sedgwick  v.  Menck,  6    Blatchf.  6.  Coleman  i/.  Salisbury,  52  Ga.  470. 

(U.  S.)   156;  Beecher    v,    Biniger,    7  6.  Angel  f.  Smith,  9  Ves.  335 ;  Ames 

Blatchf.  (U.  S.)  170;  Alden  t;.  Boston,  xk  Birkenhead   Docks,  20  Beav.  332; 

etc.,  R.  Co.,  5  Bankr.  Reg.  230 ;  In  re  Russell  x\  East  Anglian  R.  Co.,  3  M.  & 

Clark,  4  Ben.   (U.   S.)  88;   Davis   v,  G.  104;  De  Winton  v.  Mayor,  etc.,  of 

Railroad  Co.,  i   Woods  (U.  S.)   661;  Brecon,  28  Beav.  200 ;  Evelyn  r.  Lewis, 

In  re  Hulst,  7  Ben.  (U.  S.)  40.    Contra^  3  Hare  472;  Brooks  v,  Greathed,  i  J. 

In  re  Merchants'  Ins.  Co.,  3  Biss   (U.  &  W.  176;  Ex  parte  Cochrane,  L.  R., 

S.)  162;  Piatt   V.  Archer,  9  Blatchf.  20  Eq.  282;  Riggs  v.  Whitney,  15  Abb. 

(U.  S.)  559;  Buck  r.Piedmont,etc.,  L.  Pr.   (N.   Y.)   388;    Noe  v,  Gibson,  7 

Ins.  Co.,  4  Hughes  (U.  S.)  415.  Paige  (N.  Y.)  513;  Vincent  v,  Parker, 

The  bankruptcy  court  refused,  on  the  7  Paige  (N.  Y.)  65;  Miller  v.  Loeb,  64 

petition  of  the  assignee  in  bankruptcy,  Barb.  (N.  Y.)  454;  Vermont,  etc.,  R. 

to  direct  its  marshal  to  take  the  assets  Co.  t'.  Vermont  Cent.  R.  Co.,  46  Vt. 

out  of    the    receiver's  hands.    In   re  *j()2 ;  Spinning  v,  Ohio  Life  Ins.,  etc., 

Clark,  4  Ben.   (U.  S.)  88.     And  the  Co.,  2  Disney  (Ohio)   336;   Brien  v, 

bankrupt  will  be  enjoined  from  inter-  Paul,  3  Tenn.  Ch.  357;   In  re  Day,  34 

ference  with  the  receiver.  In  re  Clark,  Wis.  638;  Fort  Wayne,  etc.  R.  Co.  v. 

4  Ben.  (U.S.)  88.    Where  a  receiver  Mellett,  92  Ind.  535;   17  Am.  &  Eng. 

was  appointed  by  the  State  court  in  R.  Cas.  293. 
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^^B. — Where    property  claimed  by  the 
•ston  of  third  persons  under  color  of  title, 

permitted  to  summarily  take  possession, 
o  establish  his  title  by  action.' 
. — When    diflerent    receivers    have    been 
le  fund  or  estate  in  different  proceedings, 

to  act.'     The  question  of  precedence  in 
n  priority  of  appointment.' 

:annot   be  our  Inititutiont  to  permit  the  partic* 

ver  to  re-  claiming  to  proceed  at  law  where  the* 

come  into  ma^  have  the  benefit  of  a  jurv  trial, 

;hrane,  L.  than  to  attempt  to  settle  it  bj  retereoce 

action  ot  to  a  master,  ,  ,  ,  And  If  the  prop- 
re  of  the  erty  is  in  possession  of  a  third  person, 
Vea.  335.  who  claims  the  right  to  retain  it,  the 
>  be  pros-  receiver  must  either  proceed  hy  suit 
rt  Wavne,  In  the  ordinary  way,  to  trj  his  rightto 
A.  c,iy,  17  it,  or  the  complainant  should  make 
\.n  execu-  such  third  person  a  partj  to  the  suit, 
ubsequent  and  applv  to  have  the  receivership  ei- 
nt  will  be  tended  to  the  propertj  in  his  hands." 
judgment  S.  It  is  not  allowable  to  have  more 
'Ointment,  than  one  receiver,  whether  appointed 
w.  <U.  S.)  bj  the  same  or  diiTerent  courts,  except 
in  the  case  of  joint  receivers.  The 
neer  sold  title  of  one  is  necesiarilv  exclusive  of 
nowledge  the  other.  People  v.  'Central  Citj 
-oceeds  to  Bank,  ^3  Barb.  (N.  Y.;  411;  Demingv. 
.  receiver  New  York  Marble  Co.,  13  Abb.  Pr. 
iictioneer.  (N.  Y.)  66. 

r   drew  a  Oradltor'a    Bull.  —  In  the    case   of  a 

>r  for  the  creditor's   suit,  where  more   than  one 

lam,:  time  suit  is  pending  against   the   debtor  the 

it  to  that  receiver  in  the  first  suit  mav,  if  he  con- 

■ndor  ac-  sent,  be  appointed  receiver  in  the  other 

it.     Levy  suits.     Where  ihe  suits   are   all  before 

)  loi.  the  same  chancelloror  vice-chancellor, 

:he  debtor  he   mn_v,  having  jurisdiction  over   the 

belonging  receiver,  compel  him  to  accept  the  re- 

3on  under  ceivership  In  the  second   suit.     Ca^ier 

which  is  V.Howard,  1  Barb.   Ch.  (N.  Y.)   36S; 

gent,  the  Osborn  v.    Heye*',  1    Paige    (N.    Y.) 

.pert/  de-  341. 

:  Is  averse  Two  BM«lT*n. — Under  the   code   of 

[  the  title  civil  procedure  of  JV^iu  Tork  the  same 

leave   the  rule  Is  adopted   In   supplementary  pro- 

an  action  ceedings,  but  the  appointment  of  a  re- 

ine  claim-  cclver    in     a    Eubsequent    action   may 

,  17  N.  Y,  sometimes  be  made.     In  such   case  the 
second  receiver  will  have  ■  right   only 

■er  where  to  what  remains  of  the  fund  after   the 

nment  by  first  suit  is  satisfied.     Bailey  i'.   O'Ma- 

tasidethe  honc¥,33  N.  Y,  Super.  Ct.  230. 

,  16  How.  S.  'People   v.  Central  City  Bank,    i;3 

Irowning,  Barb.  [N.   Y.)  412;   Deming    v.    New 

Dec.  717,  York  Marble  Co.,  11  Abb.  Pr.  f  N.  Y,) 

,  at   page  66.     When  necessary   the   courts   will 

ption  it  is  lake  Into   consideration   fractlona   of  a 

:  spirit  of  day  in  determining  priority  of  appoiot* 
134 


• 

■tatgOBMot  ud  RECEIVERS.  Control  of  EWptftf. 

/.  Set-off  Against  Receivers— (i)  In  General. — ^A  receiver 
takes  title  to  the  property  placed  in  his  charge  subject  to  all 
subsisting  liens  against  it.^  It  follows  that  choses  in  action  of  the 
defendant  pass  to  him  subject  to  any  equitable  set-off  which 
might  have  been  set  up  in  defense  in  an  action  by  the  defendant 
himself.* 

(2)  Limitation  on  Right, — The  right  of  set-off  is  not  permitted 
where  the  demand  attempted  to  be  set  off  was  acquired  after  the 
appointment  of  a  receiver  ;^  nor  where  it  arises  out  of  a  right 
independent  of  that  sued  upon  ;*  nor  where  the  effect  would  be 
to  practically  give  a  preference  to  the  one  creditor  over  others.* 

ment.     People  v.  Central   Citj   Bank,  Brown,  13  Gray  (Maes. J  233;  Clarke  v. 

53  Barb.  (N.  Y.)  412.    The  question  of  Hawkins,  5  R.* I.  2x9.  A  right  of  set-off 

which  receiver  received  the  assets,  fees,  against  a  note  was  allowed,  though  the 

etCM  win  not    affect   priority.     Where  note  was  not  vet  due  when  the  receiver 

one  receiver  was  appointed  at    11  a.  m.  was  appointed.  Berry  v.  Brett,  6Bosw. 

and  a  second  at  4  p.  m.,  and  the  second  (N.  Y.)  627. 

obtained   possession  first,   he  was  or-  8.  United  States  Trust  Co.  t/.  Har- 

dered  to  surrender  to  the  other  receiver,  ris,  2  Bosw.   (N.  Y.)   75;  Osgood  v. 

People  V.  Central  City  Bank,  53  Barb.  Ogden,  4  Keyes  (N.  Y.)  70;  Lanier  v, 

(N.Y.)4i2.  Where  there  was  an  appeal  Gayoso  Savings  Institution,  9  Heisk. 

from  an  order  of  reference  for  theap-  (Tenn.)  506;  Van  Dyck  v,  McQuade, 

pointment  of  a  receiver,  and  pending  the  85    N.  Y.  616.      And   the  burden  of 

appeal  a  receiver  is  appointed  in  another  proof    rests    upon    the    defendant  to 

suit;  the  receiver  thus  appointed  was  or-  show  that  such   demand    accrued    in 

dered  to  surrender  to  one  appointed  un-  his    favor  prior  to   the   receivership, 

der  the  reference,  upon  the  appeal  being  Smith  x\  Mosby,  9  Heisk.XTenn.)  501. 

disaffirmed.     Deming    v.    New    York  4.  Williams  v.  Traphagen,  38  N.  J. 

Marble    Co.,    12    Abb.     Pr.    (N.   Y.)  Eq.  57;  5  Am.  &  Eng.  Corp.  Cas.  22; 

66.    A  subsequently  appointed  receiver  Osgood  v  Ogden,  4  Keyes  (N.  Y.)  70; 

will  not  be   allowed  to  in  any  way  in-  Clark  v.  Brock  way,  3  Keyes  (N.   Y.) 

terfere  with  the   possession  of  the  first.  13;  Gillet  7^  Phillips,  13  N.  Y.  114; 

Ward  V.  Swift,  i  Hare  309.  Singerly  v.  Fox,  75  Pa.  St.  112;  Litch- 

1.  \St/c  supray\\i\^\\\\'^y  Management  field  Bank  i;.  Church,  29  Conn.  137; 
and  Control  of  Property;  Limita-  Farmers',  etc..  Bank  v,  Jenks*  Bank,  7 
tiona.  Met.  (Mass.)  592.     In  an  action  by  the 

2.  Colt  t'.  Brown,  12  Gray  (Mass.)  receiver  of  an  insolvent  bank  against 
233;  Hade  v.  McVay,  31  Ohio  St.  231;  a  shareholder  to  recover  unpaid  sub- 
Cox  V,  Vplkert,  86  Slo.  505;  Clarke  v,  scription  to  capital  stock  the  def end- 
Hawkins,  5  R.  I.  219;  Davis  t;.  Stover,  ant  was  not  allowed  to  set  off  his 
58  N.  Y.  473;  Cook  t;.  Cole,  55   Iowa  individual  deposit  in  the  bank.    Wil- 

?o;  Van  Wagoner  t/.  Patersbn  Gas  Hams  r.  Traphagen,  38  N.  }.  Eq.  57 ; 
Jght  Co.,  23  N.  J.  L.  2S3;  State  Bank  5  Am.  &  Eng.  Corp.  Cas.  22.  In  an 
V.  Bank  of  New  Brunswick,  3  N.  action  brought  by  receivers  of  a  cor- 
J.  Eq.  266;  Berry  v.  Brett,  6  Bosw.  (N.  poration  against  a  stockholder  to  re- 
Y.)  627.  cover  illegal  dividends  no  set-off  was 
A  lessee,  in  an  action  by  a  receiver  allowed.  Osgood  v.  Ogden,  4  Keyes 
for  rent  is  allowed  all  set-offs  and  (N.  Y.)  70.  In  an  action  by  receivers 
counter  claims  which  he  might  have  to  recover  notes  illegally  transferred 
pleaded  against  the  lessor  himself.  Cox  to  one  of  the  directors,  the  defendant 
V.  Volkert.  86  Mo.  505.  Where  the  re-  was  not  allowed  to  set  off  the  amount 
ceiver  of  a  bank  brought  suit  on  a  note  actually  paid  by  him  for  such  notes. 
the  defendant  was  allowed  to  set  off  Gillet  v,  Phillips,  13  N.  Y.  114. 
bills  and  notes  of  the  bank  which  he  6.  In  an  action  by  a  receiver  ap- 
had  received  in  the  ordinary  course  of  pointed  on  behalf  of  creditors,  the  de- 
business,  before  the  appointment  of  the  fendant  will  not  be  allowed  to  set  off 
receiver;  but  he  was  not  allowed  to  set  a  judgment  which  he  has  obtained 
off  those  received  afterward.    Colt  v.  against  the  receiver  on  a  note  of  the 
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FECT  OF  Receiver's  Title  on  Statute  of  Limita- 

The  general  rule  is  that  the  appointment  of  a  receiver 
affect  in  any  manner  the  application  of  the  Statute  of 
ns.* 

ect  of  Irregular  or  Erroneous  Appointment.— 
ver's  title  cannot  be  attacked  on  the  ground  that  hisap> 
t  is  illegal,  so  long  as  there  is  k  subsisting  order  appoint- 
Parties  dissatis^ed  must  apply  to  the  court  itself  to 
the  validity  of  the  appointment,  and  will  not  be  per- 
interfere  collaterally.* 

:e  that  would  vlrtuallj  give  lions.    FIncke  v.  Funke,  35  Hun  (N. 

reference    over     credifors.  Y.)  616. 

rockwaj,  3  Keyes  (N.  Y.)  In  Wrixon  v.  Vize,  3  D.  &  W.  104, 
!  a  receiver  of  a  partnership  it  was  held  Ibat  the  appointment  of  a 
ssets  under  an  order  of  receiver  will  prevent  time  from  run- 
action  to  recover  the  pur-  ning  in  favor  of  a  stranger  to  suit, 
y,  the  purchaser  cannot  set  The  circumstances  of  this  case  were 
which  he  holds  against  the  peculiar,  and  it  does  not  affect  the  geo- 
eriy  v.  Foi,  75  Pa.  St  ii».  eral  rule.  The  appointment  of  a  re- 
mous,  3  Atk.  15,  ceiver  for  a  partnership,  suspends  the 
nt  made  bj  a  receiver  to  running  of  the  statute  in  equi^  against 
parties  in  a  cause,  out  of  ciaims  by  firm  creditors  for  the  pay- 
icted  in  his  receivership,  ment  of  partnership  debts  out  ol  the 
regarded  as  such  a  pay-  firm  assets  in  the  receiver's  handt. 
e  debtor  as  will  amount  to  Kirkpatrick  v,  McElroy,  41  N.  J.  Eq. 
ledgemenC  of    the  debt  as  540. 

le  case  out  of  the  statute.  a.  Russell  v.  East  Anglian  R.  Co_  3 
Lowe,  3  De  G.  &  J.  704.  M.  &  G.  104;  Ames  v.  Birkenhead 
intment  of  a  receiver  will  Docks,  10  Beav.  333;  Woodward  v. 
e  running  of  the  statute.  Earl  of  Lincoln,  3  Swanst.616;  Cook 
I  payable  out  of  certain  v.  Citizen's  Nat.  Ranli,  73  Ind.  356; 
.  arrear  since  1S30,  and  in  Richards  i<.  People,  81  111.  5^1;  Howard 
eiver  was  appointed  over  i'.  Palmer. Walk.  (Mich.)  191;  Ameri- 
nd thereafter  collected  the  can  Bank  v.  Cooper,  c,^  Me.  438;  Pea- 
839  the  heirs  of  the  annui-  pie  v.  Sturtevant,  9  N!  Y.  263;  59  Am. 
ited  to  have  the  receiver  Dec.  536;  Sullivan  t.  Judah,  4  Paige 
ears  of  the  annuity,  but  It  (N.Y.)  444;  Moat  v.  Holbein,  3  Edw. 
lal  thev  were  barred  by  the  Ch.  (N.  Y.)  188;  Richards  i>.  West,  3 
imitations.     Kyme  «.  Dig-  N.J.  Eq.  4.;6. 

!q.   561;  Harrison   v.   Dig-         In     Russell    v.    East    Anglian     R. 

L.  176.  ■  Co.,   3   M.   &   G.     104,     Lord     Truro 

a   receiver   was   appointed  says :   "  It  is   not   open   to   any   party 

lership,  and   an  injunction  to    question    the   orden  of  this   court, 

the    partners     from    col-  or  any  process  sued  underthe  authority 

assets  of  the  firm.      No  of  this  court,  by  disobedience.     I  know 

was  made  to  the  receiver,  of  no   act    which   this   court   may    do, 

therefore  no  authority  to  which  may  not  be  questioned  in  proper 

action    was    discontinued  fonn.andon  a  proper  application;  but  I 

six   years   later,  and   tiien  amof opinion  thatltis  notcompetent  for 

lught  suit  on  a  claim  due  anyone  to  interfere  wi  1)1  the  possession 

;  time  of  the  granting   of  of  a  receiver,  or  to  disobey  an  injunc- 

ion    and  the  appointment  ton,  or  any  other  order  of  the  cou  rt,  on 

tivcr.     Held,    that   the  ap-  the  ground  that  such  orders  were  im- 

of     a     receiver    did     not  providently  made.     Parties  may  take  a 

ule  that   the   time   during  proper  course  to  question  their  validity, 

ty  is  restrained  from  suing  but    while    they    exist   they   must    be 

e   counted   as   part  of  the  obev^d." 

1  by  the  statute  of  limita-       ITaflMt    to    Tftke    Oitli.— Where    ■ 
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2.  Beoeiyer*8  Possession — a.  Nature — (i)  Is  Possession  of 
Court. — A  receiver  is  the  ministerial  officer  of  the  court  which 
appoints  him,  and  his  possession  is  exclusively  the  possession  of 
the  court,  the  property  being  regarded  as  in  the  custody  of  the 
law.^ 

(2)  Not  Adverse  to  Either  Party. — The  possession  of  the 
receiver  is  therefore  not  technically  adverse  to  either  party  to 
the  litigation,  so  as  to  oust  any  right.*  But  the  receiver's  pos- 
session relieves  the  previous  holder  of  further  responsibility.* 

(3)  How  Far  for  Party  Who  Prevails. — The  possession  of  the 
receiver  is  that  of  all  the  parties  to  the  suit  according  to  their 
titles.*  Where  the  litigation  was  as  to  title,  the  receiver's  posses- 
sion during  the  contest  will  be  regarded  as  that  of  the  party  who 
ultimately  recovers.** 

•tatute  required  receivers  to  be  twom,  indictment  for  larcenjr.    State  x\  Riv- 

it  was  held  that  the  omission  did  not  ers,  60  Iowa  381. 

▼itiate    their    proceedings.     American  S.  The  appointment  of  a  receiver  does 

Bank  v.  Cooper,  54  Me.  ^38.  not  so  alter  the  possession  on  the  per- 

Oontempt. — It  is  generally  in  proceed-  son  ultimately  found  to  have  been  en- 
ings  for  contempt  of  court  by  interfer-  titled  thereto'  as  to  stop  the  running  of 
ence  with  the  receiver's  possession  that  the  Statute  of  Limitations  during  the 
this  question  arises.  See  infra^  this  dispute  as  to  the  right.  Anonymous,  2 
title.  Management  and  Control  of  Atk.  15;  Whitley  f.  Lowe,  2  DeG.  & 
Proferty^  Receiver's  Possession^  In-  J.  704;  Fincke  v,  Funke,  25  Hun  (N. 
ierference  Witk^  Is  Contempt  of  Y.)  6;  161,  infra^  this  title,  Man- 
Court,  agcmefit    avd    Control  of  Property^ 

1.  Angel  V.  Smith,  9  Ves.  335  ;  Rob-  Receiver's    Title^  Effect  of.     Rcceiv- 

inson  v,  Atlantic,  etc.,  R.  Co.,  66  Pa.  er'*s  Title  on  Statute  of  Limitatiins, 

St.  160;    Skinner  v.  Maxwell,  68   N.  8.     Where     property     consisted    of 

Car.  400;  Mays  v.  Rose,  Freem.  Ch.  slaves  who  were  emancipated  after  the 

(Miss.)  703;  Ohio,  etc.,  R.  Co.  t/.  Fitch,  receiver  took  possession,  the  previous 

20    Ind.  498;    Ellicott   v.   Warford.  4  owner  was  not  liable  for  their  value; 

Md.  80;  Albany  City  Bank  v,  Scher-  Lee  xk  Cone.  4  Coldw.  (Tenn.)  392. 

merhorn,  9   Paige    (N.   Y.)   372;    De  4.  Lord  Hargreave  in  the  cose  of /» 

Visser  v.  Blackstone,  6  Blatchf.  (U.  S.)  re  Butler's  Estate,  13  Ir.  Ch..  N.  S.  456, 

235;  In  re  Merchants*  Ins.  Co.,  3  Biss.  said :  "The  general  proposition  is,  that 

(U.  S.)  165.  the  possession  of  the  receiver  is  that  of 

In  Angel  t\  Smith, 9  Ves.  335.  Lord  a  11  the  parties  to  the  suit,  according  to 

Eldon  observed  that  after  tenants  had  their  titles.     As    between   the    owner 

attorned  to  a  receiver  appointed  over  and  incumbrancers,  it  is  for  some  pur- 

the  premises,  the  court  itself  became  poses    the    possession    of  the    incum- 

the  landlord.  brancers.who  have  obtained  or  extended 

Uke  Sberiff. — ^The  receiver  of  a  court  the  receiver;  as  between  the  owner 
of  chancery  is  its  executive  officer  in  whose  possession  has  been  displaced 
much  the  same  manner  as  a  sheriff  is  and  a  third  party,  it  is  the  possession  of 
the  executive  of  a  common-law  court,  the  former.  The  receiver  is,  in  fact,  hia 
In  re  Merchants*  Ins.  Co..  3  Biss.  ^U.  a^ent;  all  the  rents  are  applied  to  his 
S.)  16^.  The  property  in  his  possession  use,  either  by  paying  his  debts,  or  par- 
is  regarded  as  being  in  custodia  legis  amount  charges,  or  by  being  handed 
to  the  same  extent  as  if  levied  upon  over  to  him." 

under  an  execution  or  attachment.     In  6.  If  any  benefit  is   to  ensue  to  the 

rtf  Merchants'  Ins.  Co.,  3  Biss.  (U.  S.)  successfulparty   from  the  mere  act  of 

165.  possession  he  will  be  considered  as  hav- 

Larceny. — When  property  is  in  the  ing  been  in  possession  from  the  first; 
actual  possession  of  the  recei\'er  he  has  but  the  rule  is  not  carried  to  the  extent 
such  a  special  property  therein  that  of  prejudicing  his  rights.  Where  a  de- 
ownership  may  be  averred  in  him  in  an  fendant's  possession  was  taken  away  by 
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sting  by  Relation. — The  question  as  to  the  time  when  the 
;  right  of  possession  accrues,  depends  upon  the  time  of 
ig  of  his  title,  which  is  by  relation,  at  the  time  of  his 
lent.* 

bject  to  Liens. — The  receiver  takes  possession  subject  to 
ting  liens  and  claims.* 

ECT — (l)  Claimant  Must  Apply  to  Court. — The  court 
lUow  the  possession  of  its  receiver  to  be  interfered  with 
tied  by  any  one,  whether  claiming  paramount  to  or  under 
which  the  receiver  was  appointed  to  protect.  One  who 
:  has  a  right  paramount  to  that  of  the  receiver,  must,  be- 
resumes  to  take  any  steps  of  his  own  motion,  apply  to 
:  for  leave  to  assert  his  right  against  the  receiver.'  The 
1  enforce  this  rule  when  necessary  by  an  injunction* 
•t  Subject  to  Legal  Process. — Property  which  is  the  subject 
ceivership  is  not  liable  to  the  process  of  another  court,' 

■nd    ■     receiver     put     in  the  receiver  in  the  action  in  which  he 

i   defendant  was  finally  ad-  was  appointed.     Fort  Wajne.  etc.,  R. 

«  entitled  to  powetBion.  the  Co.  i>.  Mellelt,^!  Ind.  535;   l^   Am.  & 

lOsiession  durine  the  interva]  Eng.  R.  Cas.  I93. 

sated  as  that  of  the  defend-  HiuiloliMLllty— A  receiver  in  prwes- 

prevent  him  from  recovering  gion  of  a  wharf  raty  maintain  a  bill  for 

OT  the    liijunction.     Sturges  an  injunction   against   the   authoritin 

33  Vt.  486.  of  a  municipal  corporation  who  inter- 

r,  this  title,  MaHastuteni  and  feres  with  hii  nnsscssion  andatlemptto 

Property,  Rerriver's  Title,  collect  the  wharfage.  Grant  v.  Uaven- 

tSvtr'f  Tith  Veils.  port,  18  Iowa  179. 

[,  this  title,  Afanaetmenl  and  Emlnant  DddulIii. — This  rule  applies, 

Proftrly,  Rtceiver'a  Title,  though  the  party  is  pr.iceeding  in  Ihe 

K.  exercise  of    a  right   given    by    statute. 

n   ir,    Lewis,    3  Hare     471;  Where  a  railroad   company  desires  to 

imith,   9   Ves.   33s;   Russell  take  real  esiaie  in  the  possession  ot  a 

glian  R.  Co.,  3  M.  &  G.  104;  receiver,  and,  without   leave  of  court, 

y,    13   Beav.   431;    Ames  r.  instituted  proceedings   for  condcmna- 

n  Docks,  10  Beav.  331;    De  tion  in  accordance  with  the  statute,  an 

Mayor,   etc.,  of  Brecon,  38  injunction    was    granted     restraining 

Hawkins   i'.  Gathercole,    1  them   from  interference  with   the  re- 

:  Randfield   v.   Randfield,   1  ceiver's  possession.     Tink  v.   Rundle, 

\;  ffJi /ar/e  Cochrane,  L.  R^  10  Beav.  318. 

;  Brien  i'.  Paul,  3  Tenn.  Ch.  Blsht  of  Cominon.— The  appointment 

ler  V.   Maxwell,  68  M.  Car.  of  a  receiver   does  not   Interfere  with 

Wayne,  etc.,  R.  Co.  r.   Mel-  rights   of   common  actually   in  use  by 

!■  .13Si  I^'gg*  '■  Whitney,  15  other  parties,   but  when   the  receiver 

N.  Y.)  358;  /»   re  Day,  34  has  taken  possession,  the  court  will  not 

ijwards   T.   Norton,  5s  "r**-  »llow   interference    therewith  by   the 

ison  f.  Atlantic,  etc., 'ft.  Co,  exercise  of    an  alleged   right  of  com- 

160;  Dugger   f.   Collins,   69  mon  which   had   been   abandoned  for 

I'iswall  V.Sampson,  14 How.  several   years.     Johnei  i-.   Claughlon, 

t.— A  claimant  of  real  estate  «.  Tink  v.  Rundel,  10  Beav.3iS:  At- 

'  allowed  to  bring  ejectment  lornev-Gen'l  v,  St.  Cross  Hospital.  18 

e   receiver  without  first  ob-  Beav." 601:    Evylin   f.    Lewis,  3   Hare 

ve  of  court.  Angel  v.  Smith,  47:  ;   Robinson  v.  Atlantic,  etc  ,  R.  Co, 

And   an   action   of   eject-  66  Pa.  St.    160;    Skinner  i'.   Maxwell, 

not  be  maintained   against  fS  N,  Car.  400;  Edwards  v.  Norton,  SS 

ither  court,  but  the  claimant  Tex.  405. 

rmitted  to  come  in  against  6.  Lane  v.  Sterne,  3  GiCT.  639;   Rob- 
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inson  v.  Atlantic,  etc.,  R.  Co.,  under  his  judgment.  Robinson  v,  At- 
66  Pa.  St.  i6o;  Skinner  v.  Max-  lantic,  etc..  R.  Co.,  66  Pa.  St.  i6o;  Dug- 
well,  68  N.  Car.  400;  Edwards  v.  Nor-  %tT  v.  Collins,  69  Ala.  324. 
ton,  55  Tex.  405 ;  Dugger  v.  Collins,  69  Oamlihmont,  Attachment,  oto.  — 
Ala  324;  Schenk  v.  Peay,  i  Dill.  (U.  Funds  in  the  possession  of  the  receiver, 
S.)  267;  Noe  V,  Gibson,  7  Paige  (N.  or  subject  to  his  control,  are  not  sub- 
Y.)  si3f  Rogers  xk  Corning,  44  Barb,  ject  to  garnishment,  and  such  pro- 
(N.  Y.)  229;  Com.  V.  Young,  11  Phila.  cess  directed  against  him  is  a  nullitjr. 
(Pa.)  606;  Richa)ds  t>.  People,  81    111.  Field  v,  Jones,  ix  Ga.  413;  Taylor  v. 


51;  Hazelrigg  v.  Bronaugh,    78    K;^.    Gillean,  23  Tex^5o8;  Richards  v.  Peo- 
442.  111.  287;  Cooke  V,  Orange,  48  Conn. 


Chafee  v,  Quidnick  Co.,  13  R.I.    pie, 81  111.  551;  Jackson  v,  Lahee,  114 


Rodman,  J.,  in  Skinner'  v.  Maxwell,  401;  Blake  Crusher  Co.  x*.  New  Haven, 
68  N.  Car.  400,  said  :  **  When  a  court  46  Conn.  473;  Com.  v.  Hide,  etc.,  Ins. 
of  equitv  has  undertaken  to  adjudicate  Co.,  1 19  Mass.  155;  Columbian  Book  Co. 
upon  and  distribute  a  fund  among  the  v»  De  Golyer,  115  Mass.  67;  McGowan 
parties  entitled  to  it,  it  would  be  incon-  v,  Mjrers,  66  Iowa  99;  Smith  v.  Mc-. 
venient  for  the  court  of  law  or  anjr  Namara,  15  Hun  (N.  Y.)  447;  Gouver- 
other  court,  by  its  process  to  inter-  neur  v.  Warder,  2  Sandf.  (N.  Y.)  624. 
nipt  the  adjudication  and  create  new  Where  a  judgment  creditor  attached 
rights  in  the  property  itself.  This  rule  money  in  a  receiver's  hands,  and  under 
is  not  understood  as  absolutely  pre-  order'  of  a  court  of  law,  the  receiver 
venting  the  acquisition  of  new  rights  to  paid  over  the  fund,  the  court  refused  to 
the  fund  in  controversy  after  the  com-  allow  credit  for  such  payment  in  pass- 
mencement  of  the  proceedings.  Any  ing  his  accounts.  De  Winton  v.  Mayor, 
person  claiming  to  have  acquired  such  etc.,  of  Brecon,  28  Beav.  300.  In  this 
an  interest  pendente  lite,  while  he  can-  case  Romilly,  M.  R.,  said  :  ''The  court 
not  interfere  under  the  process  of  an-  never  allows  any  person  to  interfere, 
other  court,  may  apply  to  the  court  either  with  money  or  property  in  the 
which  has  jurisdiction  of  the  fund, /ro  hands  of  its  receiver,  without  its  leave; 
interesse  suo,  and  his  claim  will  be  whether  it  is  done  by  the  consent  or 
heard.  The  limits  of  this  principle  are  submission  of  the  receiver,  or  by  com- 
somewhat  uncertain,  .  .  .  but  pulsory  process  against  him." 
while  the  property  is  in  the  hands  of  a  Colorado. — The  above  rule  is  how- 
receiver  no  right  to  it  can  be  acquired  ever,  modified  in  Colorado^  where  it 
by  sale  under  execution."  has  been  held  that  receivers  of  a  rail- 
Levy  of  ozecutlon  is  not  allowed  on  road  company  appointed  beyond  the 
property  in  possession  of  a  receiver.  State  but  operating  a  railroad  within 
Com.  V.  Young,  11  Phila.  (Pa.)  606;  the  State,  are  subject  to  garnishee  pro-* 
Rictiards  v.  People,  81  111.  551;  Hazel-  ceedings,  when  such  proceedings  do 
rigg  V,  Bronaugh,  78  Kv.  62;  L^ne  v,  not  tend  to  disturb  the  rights  of  the  re- 
Sterne,  3  Giff.  629.  Where  there  has  ceivers  under  the  general  orders  of  the 
been  a  levy  prior  to  the  receiver's  ap-  court  by  which  they  were  appointed, 
pointment.  the  receiver  takes  subject  Phclan  V.  Ganebin,  ^  Colo.  14;  Gane^ 
thereto,  and  is  entitled  only  to  the  bin  v.  Phelan,  5  Colo.  83. 
surplus  remaining  in  the  sheriff's  Maryland. — In  Maryland  it  is  held 
hands.  But  where  the  levy  had  not  that  property  is  liable  to  legal  process 
been  made  until  after  the  appoint-  until  actually  reduced  to  possession  by 
ment  of  the  receiver,  the  levy  was  in-  the  receiver.  Farmers'  Bank  v,  Beas- 
valid,  even  though  the  judgment  was  ton,  7  Gill  &  J.  (Md.)  421;  28  Am. 
prior  to  such  appointment.  Dugger  v.  Dec.  226.  This  is  clearly  contrary  to 
Collins,  69  Ala.  324.  When  a  sheriff  the  general  rule,  whereby  the  receiver 
levies  on  property  in  the  hands  of  a  re-  takes  title  bv  relation,  at  the  date  of 
ceiver  equity  will  interpose  by  injunc-  his  appointment.  See  supra^  this  title, 
tion  to  restrain  an  action  at  law  against  Management  and  Control  off  Property, 
him  for  such  interference.  Fry  v.  Fry,  Receiver*s  Title,  When  Receiver'*s  Title 
13  Beav.  422.    The  proper  remedy  for  Vests. 

a  judgment  creditor,  who  desires  to  Distress. — Where  property  is  actually 
question  the  receiver's  right  to  the  removed  by  the  receiver  from  the  de- 
property,  is  to  apply  to  the  court  ap-  mised  premises,  before  distress  made, 
pointing  htm  to  have  the  property  re-  the  landlord's  right  of  distress  is  lost, 
leased  from  the  receiver's  custody,  in  and  he  cannot  follow  the  goods.  Mar- 
order    that  he  may  proceed  against  it  tin  v.  Black,  9  Paige  (N.  Y.)  641. 
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me  court  in  a  proceeding  wherein  the  receiver  is  not 
iie  rule  holds  good  even  though  the  receiver  declines 

he  takes  the  property  into  another  State.' 
s  Defendant  from  Responsibility.— 'Where,  property 
1  the  custody  of  the  defendant  and  put  into  the  re- 
:ssion,  the  defendant  is  relieved  from  further  respon> 
e  property.* 

Court  for  Obtaining  Possession— (i)  In  Gm- 
lurt  will  give  its  assistance  to  the  receiver  for  obtain- 
n  of  the  property  over  which  he  is  appointed,  by  an 
ig  the  delivery  of  the  specific  property  to  him,'    This 

made  not  only  against  the  defendant,  but  also,  in  a 
igainst  third  persons  not  parties  to  the  record,*  and 
iry  be  enforced  by  attachment.' 
Possessor  Claims  Title. — Where  property  is  in  the 
d  persons  claiming  title,  the  court  will  not  in  general 
ender  to  the  receiver,  but  will  refrain  from  interfer- 
:  question  of  title  has  been  settled.' 


court  made  an  order,  Thornton  t>.  Waihlnrton  Sav.  Bank,76 
lich  was  to  divett  the  Va.  431;  Praple  v.  Central  Citj'  Bank, 
D  a  proceeding  wherein  t,'^  Barb.  (N.  V.)  413;  Demlng  p.  New 
not  a  pertT.  the  judge  York  Marble  Co.,  li  Abb.  Pr.  (N.  Y.) 
1   that   a   feceiver  had    66. 

over  the  property,  the  t.  In  re  Cohen,  f  Cal.  494;  Geiise  v. 
d.  Rogers  v.  Corning,  Beall,  5  Wii.  334;'Thornton  v.  Wash- 
)  119.  Ington  Sav.  Bank,  76  Va.  431.     Where 

re  an  appeal  ha*  been  »  receiver  was  appointed  to  lake  charge 
:  final  decree  appoint-  ofcertain  trust  fund*  held  by  the  defend- 
is  title  will  not  be  di-  ant,  the  court  will  require  defendant's 
md  he  will  be  allowed  allornej-  to  deliver  to  the  receiver  all 
'*"  ;  trust  property  which  may  have 
Tie  into  his  hands  since  the  inttjtu- 
n  of  the  suit,  and  to  render  an  ac- 
,,,.._  ,  _     count  thereof.     Geisse  v.  Beall,  q   Wis. 

^    fit    wT         ■  "4.      Whenapar.ytothecaus;«ecu- 

IhefactthW  «««'ver  ted  a  lease  of  pVop^rlv,  both  lessor  and 
er  t.  Mai^U  C8  N  '"'"  ''"'"^  knowledge  that  a  receiver 
er  V.  Maiweii,  lo  w.  ^^^  ^^^  appointed  uver  the  prop- 
erty, the  receiver  was  allowed  a  writ 
rerln  the  discharge  of  of  possession  against  the  lessee, 
ves  personal  property  Thornton  t^  Washington  Sav.  Bank, 
te,  his  title  and  ri^hl  of  j6  Va.  431. 
be  respected  by  the  7.  Miller  i..  Jones,  39  111.  .<i4. 
State,  and  an  attach-  g.  Cassilear  r.  Simons.  8' Paige  {N. 
sustained  against  the  y.)  373;  Parker  v.  Browning,  8  Paige 
isuch  State  on  behalf  (N.  y.)  369;  3.;  Am.  Dec.  717;  Robe- 
lident  there.  Chicago,  gon  v.  Ford.  3  Edw.  Ch.  (N.  Y.)  441; 
Keokuk,  etc.,  Packet  Levi  j,.  KarrUk.  13  Iowa  344;  Cole- 
7;  Pond  V.  Cooke,  45  man  r.  Salisbury,  52  Ga.  470;  Gelpeke 
V.  Milwaukee, 'etc^  R.  Co.,  11  Wis. 
ne,  4  Cotdw.  (Tenn.)  4^4.  The  court  refuses  lo  interfere  by 
order  for  the  reason  that  it  is  not  desir- 
reen,  3  Sim.  430;  Grif-  able  nor  proper  (o  ihus  summarily 
1  Ves.  400;  /«  re  adjudicate  and  determine  the  rights  of 
94;  Geisse  V.  Beall,  5  third  person,  Savs  Dixon,  CI.,  in 
r  f.  Jones,  39  III.  54;  Gelpeke  v.  Milwaukee,  etc.,  R.  Co.,  it 
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d.  Interference  With— (i)  In  General. —Th^  court  will  not, 
without  its  permission  having  first  been  obtained,  permit  any 
interference  whatever  with  the  possession  of  its  receiver,  either 
by  forcibly  taking  possession  from  him,  or  disturbance  of  his 
possession  or  management,  or  by  legal  proceedings  against  him. 
And  this  rule  applies  where  the  receiver  has  not  yet  actually 
taken  possession.  Third  persons  will  be  permitted  to  come  in 
and  be  heard  by  the  court  which  appointed  the  receiver,  and  such 
orders  will  be  made  as  are  necessary  to  protect  their  interests.* 

(2)  Is  Contempt  of  Court, — A  receiver  is  an  officer  of  the  court, 
and  the  same  rule  is  applied  to  interference  with  his  possession 
as  governs  when  sheriffs,  trustees  or  masters  in  chancery  have 
been  invested  by  judicial  order .  with   the  control  of  property. 

Wis.  457:  ••  I  know  of  no  case  where  It  sion  by  the  receiver  of  real  estate  waa 
has  been  adjudged  that  the  possession  to  first  make  an  order  to  deliver  posses- 
of  a  stranger,  who  sets  up  a  superior  sion,  and  no  further  order  would  be 
title,  in  pursuance  of  which  he  claims  made  until  service  of  a  writ  of  execu- 
to  have  entered  and  to  hold,  might  tion  of  such  order  was  made  upon  the 
thus^  be  disturbed.  In  such  cases  it  is  defendant.  Green  v.  Green,  2  Sim. 
t^e  uniform  rule  to  leave  the  parties  430;  Griffith  v.  Griffith,  2  Ves.  400. 
tc  their  remedies  by  action.  .  .  .  Under  the  chancery  practice  in  New 
Such  was  not  the  proper  mode  of  pro-  Tork  where  the  decree  required  the  de- 
ceeding  to  determine  his  rights.  It  is  fendants  to  deliver  the  property  to  the 
only  adapted  to  those  cases  where  the  receiver,  it  was  held  that  he  himself 
court  can  say  clearly  and  unhesitating-  might  take  the  necessary  steps  to  ob- 
ly  that  the  possession  is  subsequent  to  tain  possession.  Iddings  v.  Bruen,  4 
the  action,  and  subject  to  the  decree  or  Sandf.  Ch.  (N.  Y.)  223. 
order  which  has  been  made,  or  that  1.  Skip  v.  Harwood,  3  Atk.  564; 
the  person  holding  the  same  has  no  Lane  r.  Sterne,  3  Gif.  729;  Angel  v. 
legal  right.  .  .  .  Courts  can  only  Smith,  9  Ves.  335;  Astor  v.  Heron,  2 
act,  in  such  cases,  where  the  rights  of  M.  &  K.  391 ;  Ames  v,  Birkenhead 
the  parties  are  obvious,  and  not  the  sub-  Docks,  20  Beav.  353 ;  Defries  v.  Creed, 
ject  of  debts  or  serious  controversy."  34  L.  J.  Ch.  607;  Evelyn  v  Lewis,  3 
where  some  of  defendant's  property  is  Hare  475 ;  Russell  v.  East  Anglian  R. 
claimed  by  a  third  person  under  an  as*  Co.,  3  M.  &  G.  104:  Hawkins  x'.  Gath- 
signment,  the  question  as  to  what  prop-  ercole,  i  Drew  17 ;  Randfield  v.  Rand- 
erty  is  under  defendant's  control  must  field,  x  D.  &  S.  314;  Ex  parte  Day,  48 
first  be  determined  before  he  will  be  di-  L.  T.,  N.  S.  912;  Ex  parte  Cochrane, 
rected  to  deliver  it  to  the  receiver.  Cas-  L.  R.,  20  Eq.  282 ;  Noe  v.  Gibson,  7 
silear  t».  Simons,  8  Paige  (N.  Y.)  273.  Paige  (N.  Y.)  513;  De  Vesser  r.  Black- 
When  a  banker  holding  a  specific  fund  stone,  6  Blatchf.  (U.  S.)  235;  Hull  v, 
in  his  possession,  makes  an  assignment  Thomas,  3  Edw.  Ch.  (N.  Y.)  236;  Ver- 
for  the  benefit  of  creditors,  and  a  receiver  mont,  etc.,  R.  Co.  t*.  Vermont  Cent.  R. 
is  afterward  appointed  over  the  fund  Co.,  46  Vt.  792;  Spinnings.  Ohio  L. 
in  question,  the  court  will  not  on  sum-  Ins.,  etc.,  Co.,  2  Disney  (Ohio)  336; 
mary  motion  compel  the  assignees  to  Robinson  i*.  Atlantic,  etc.,  R.  Co.,  66 
pay  the  money  to  the  receiver.  Cole-  Pa.  St.  160;  Chafee  t*.  C^uidwick  Co.,13 
man  v,  Salisbury,  52  Ga.  470.  Where  R.  I.  442;  Secor  f.  Toledo,  etc..  R.  Co., 
a  receiver  appointed  by  a  United  States  7  Biss.  (U.  S.)  513;  King  v.  Ohio,  etc . 
court  is  in  possession  of  property  the  R.  Co.,  7  Biss.  (U.S.)  529;  Wiswall 
state  court  will  not  grant  a  writ  of  v.  Sampson,  14  How.  (U.  S.)  52;  Na- 
assistance  to  its  own  receiver  to  enable  tional  Bank  v.  CoUy,  2t  Wall.  (U.  S.) 
him  to  get  possession  of  the  same  prop-  609;  State  v.  Rivers,  66  Iowa  653.  See, 
erty.  Gelpeke  v,  Milwaukee,  etc.,  R.  for  more  detailed  treatment,  supra^ 
Co.,  X I  Wis  454.  this  title.  Management  and  Control  of 
The  practice  of  the  English  court  Property^  Receiver**  Possession^  Na' 
of  Chancery  for  the  obtaining  posses-  tnre^  Effect, 
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,  any  unauthorized  interference  with  the  possession  of 
:r  is  a  contempt  of  court  and  punishable  accordingly.' 
^ttlarity  of  Appointment  Immaterial. — It  is  immaterial 
rder  appointing  a  receiver  may  have  been  improper  or 
It  is  not  competent  for  anyone  to  interfere  with  the 

of  a  receiver  on  the  ground  that  the  order  appointing' 
:  not  to  have  been  made.     It  is  enough  that  it  be  a 
order* 
it  Is  Sufficient  Notice. — Actual  notice  of  the  appoint- 

receiver  is  sufficient  to  render  any  interference  with 
tempt;   a  formal  notice  is  not  necessary.* 
if  Constitutes  Sucli  Interference. — In  order  to  constitute 
ence  amounting  to  contempt,  the  receiver  must  be  in  pos- 
her actually  or  constructively,  of  the  property  involved,* 

nous,  3  Mod.  ^1^9 ;  Lane  T'.  3.  Ames   v.    Birkenhead   Docks,   30 

fT.6:9;   Skip  v.  Harwood,  Beiiv.353;  Russell  i'.  East  Aoglinn  R. 

Broad  I'.  Wickham,  4  Sim.  Co,  3  M.  St  G.  104;  Cook  v  Citizens' 

I  V.  East  Anglian   R.  Co.,  Nat.  Bank,  73  Ind.  156;   Richards   v. 

m;  I^ngford  V.  Langford,  People,  81  III.  551;  Howard  v.  Palmer, 

S.   Ch.  60;    Helmore   t.  Walk.  (Mich.)   391;  People  f.  bturte- 

Ch.    Div.    449;   Angel   v.  vant.  9  N    Y.  369;  59  Am.  Dec.  536; 

t.  335;   Asior   v.  Heron,  3  Albany  City  Bank  i'.  Seliermerhorn,  9 

1;   Defries  t'.  Creed.  34  L.  Paige  (N.  Y.)  37a;  and  see  »/rii,  this 

Fripp  V.  Bridgewater,  etc.,  title,    Mana^emtul    and    Cenlrol    of 


3  W.  R.  35fi;  Evelyn  v.  Propfrty.  Jttceiver'j  Tille.  Eftct  of 
ire  475 ;  Hawking  t'.  Gath-  Irregular  er  Erroneous  Atfomtment, 
'iTevr.     17 ;     RandReld    v.     for  ^ller  treatment. 


D.  &  S.   314:   E»   farte  S.  Kimpton  t-.  Eve,  3  Ves.  &  B   348; 

L.  R.,  so  Eq.  382;  Noe  v.  Skip  v.  Harwood,  3  Atk,  1164;   Hull  v. 

alge  (N,   Y.)  513;  Hull  r.  Thomas,   3   Edw.    Ch.   (N.   Y.)    336; 

Edw.   Ch.   (N,   Y.)    J36;  Howe  u.  WUIard,  ^o  Vt.  6(4. 

jledo,  etc.,  R.  Co.,  7  Biu.  «.  Where    an    officer  levied    execu- 

;    King  V.   Ohio,  etc  ,  R.  tlon  on  propertv  in  the   hands  of  a  re- 

(U.  S)   129;   Beverly   v.  cclvcr,  who   notified  the  officer  In  writ- 

iratt  (Va.)  211;  S[tinning  ing  at  the  lime  of  making  the  levy  that 

Ins..  etc,   Co.,  3   Disney  he  possessed  the  property  in    Im  capa- 

,  Vermont,  etc.,  R,  Co   u.  city  as  receiver,  the  officer  is  ^uiltr  of 

ent.   R.   Co.,  46  Vt.   71) J ;  contempt  if  he  proceeds  with  Ihe  levr; 

3ung,  It   Phila.  (Pa.)  606;  Lane  v.  Sterne.  3  Gif.  619;   or   if   fie 

People,  81  III.  SSI ;  Haiel-  knows  the  propertv  is  in  possession  of 
laugh,  7S  Ky.  61.  the  receiver;  Noe'  v.  Gibson.  7  Paige 
polntiiMiit.— The  Interfer-  (N.  Y.)  SI3;  or  if  a  landlord  has  hia 
ntempt  even  if  the  order  otHcer  seize  on  a  dixtress  warrant  prop- 
a  receiver  was  erroneous  erty  which  Iher  both  know  to  be  in  the 
lently  made.  The  court  posseskion  of  a  receiver,  both  landlord 
a  proceeding  to  punish  a  and  officer  are  gufltr  of  contempt, 
sview  the  questions  which  Noe  n.  Gibson,  7  Paige  (N.  Y.)  513. 
I  upon  when  the  receiver  An  attorney  whn  appears  for  a  car- 
ted. It  is  sufficient  that  poration  over  which  a  receiver  ii 
interference  with  the  pos-  appointed,     and     who     afterward    at- 

receiver  appointed  under  lachen    funds   of    the    corporation    in 

order.  Richards  t.  Peo-  another  State  to  recover  for  pro- 
Si  ;  Cook  r.  Citizens'  Sax.  tessional  services,  is  guilty  of  contempt, 
d.  356;  People  v.  Slurte-  Chafee v. Q>ildnick  Co..  13  R.  I.  443. 
V.  J<>3;  59  Am.  Dec.  536;  When  a  recetveris  appointed  tocollect 
'  Bank  V.  Scbermerhorn,  9  rents,  an  Interference  by   the  defendant 

■)  3?3-  with  the  rents  is  a  contempt.     Anon.,  1 
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and  there  must  be  an  actual  interference  with  or  disturbance  of 
the  possession.* 

(6)  By  W/iom  and  Haw  Punished. — Only  the  court  which  ap- 
pointed the  receiver  can  entertain  a  proceeding  to  punish  for 

Mod.  499.  A  defendant  who  has  been  any  intentional  disregard  of  the  author- 
ordered  to  surrender  all  his  proi>ert3'  itv  of  the  court.  In  re  Colvin,  3  Md. 
under  oath  to  a  receiver,  is  guilty  of  con-  Ch.  300. 

tempt  if  he  refuses  to  do  so.  People  v.  1.  Where  a  receiver  is  in  actual  pos- 
Rogers.  2  Paige  (N.  Y.)  103.  But  where,  session  of  real  estate,  a  levy  upon  and 
under  such  an  order  the  defendant  exe-  sale  of  defendant's  interest  in  the  real 
cutes  a  legal  assignment,  and  the  re-  estate  is  not  a  contempt.  Merely  the 
ceiver  seeks  to  obtain  actual  delivery  defendants  interest  is  sold,  subject  to 
of  a  portion  of  the  property  claimed  by  claims  of  the  receiver  and  other  per- 
a  third  person  under  an  assignment  sons,  and  the  mere  formal  levy  does 
from  the  debtor,  the  receiver  must  first,  not  constitute  such  a  disturbance  as 
by  proper  proceedings,  determine  what  amounts  to  contempt.  Albany  City 
property  is  under  defendant's  control,  Bank  v,  Schermerhorn,  10  Paige  (iN. 
and  until  this  is  done,  and  order  ob-  Y.)  263.  But  where  a  receiver  and 
tained  to  deliver  the  property,  defend-  manager  of  a  partnership  was  ap- 
ant  is  not  in  contempt.  Ca'ssilear  v.  pointed,  the  issuing  of  a  circular  to  the 
Simons,  S  Paige  (N.  Y.)  273.  A  pur-  customers  of  the  firm  containing  state- 
chaser  of  property  of  the  defendant  at  ments  leading  them  to  believe  that  the 
a  sheriff's  sale  is  not  guilty  of  contempt  business  is  in  a  failing  condition,  is  a 
for  refusing  to  turn  such  property  over  libel  on  the  business,  and  such  an  in- 
to the  receiver  if  such  purchaser  has  terference  with  the  receiver  in  the  dis- 
not  been  made  a  party,  nor  had  an  charge  of  his  duties  as  amounts  to  con- 
opportunity  of  asserting  his  rights  be-  tempt.  Helmorc  v.  Smith,  56  L.  J. 
fore  the  court.  Robeson  v.  Ford,  3  Ch.  Div.  145.  If  a  receiver  is  appointed 
Edw.  Ch.  (N.  Y.)  441.  And  one  who  of  a  corporation  which  has  the  exclu- 
holdft  notes  which  he  has  been  ordered  sive  right  to  a  patent,  one  of  its  former 
to  deliver  to  a  receiver  is  not  guilty  of  officers  who  commences  making  the 
contempt  in  refusing  to  deliver  them  to  article,  is  guilty  of  contempt.  In  re 
the  plaintiff  or  to  the  receiver's  attor-  Woven  Tape  Skirt  Co.,  12  Hun  (N. 
ney,  when  the  receiver  himself  has  not  Y.)  11 1. 

demanded  the  notes.  Panton  v.  Zebley,  Property  Ont  of  JnrladlctlOB. — A  de- 

19  How.  Pr.  (N.  Y.)  394.  fendant  was  in   England,   and  within 

By  BocoiTen.  —  As  between  two  the  jurisdiction  of  the  court  of  chan- 
different  receivers  appointed  in  differ-  eery  there,  which  appointed  a  receiver 
ent  actions,  the  court  will  hesitate  to  over  his  estates  in  Ireland.  The  de- 
exercise  its  extreme  powers  by  com-  fendant  wrote  to  his  solicitor  to  op- 
mitment  for  interference  with  pos-  pose,  as  far  as  the  law  would  permit, 
sesion  of  the  first  receiver  by  the  the  receivers  of  such  rents  and  profits 
second.  Ward  v.  Swift,  6  Hare  309.  from  the  receiving  the  same.  The 
Where,  in  a  contest  between  two  receiv-  solicitor  accordingly  notified  defend- 
ers, the  question  of  priority  was  determ-  ant's  tenants  in  Ireland  that  the  order 
ined  adversely  to  the  receiver  in  posses-  of  the  English  court  of  chancery  ap- 
sion,  he  was  not  punished  by  attach-  pointing  a  receiver,  was  of  no  effect  in 
ment  for  disobedience  to  the  order  of  Ireland,  and  that  defendant  would  still 
the  court  appointing  the  bther  receiver,  enforce  payment  of  his  rents  as  before. 
People  V.  Central  City  Bank,  53  Barb.  The  English  receiver  was  thus  pre- 
(N.  Y.)  412.  vented  from  receiving  anv  rents.  Lang- 

A  receiver  has  no    right    to  appeal  .  dal,  M.  R..   held   as  follows :    **  That 

from  the  order  of  the  court  discharging  this  is  a  contempt,  I  have  no  doubt.  It 

him,  and  ordering  him  to  turn  over  the  is  true  that  this  court    has  not  the 

property-,  and  disobedience  to  the  order  means  of  sending  its  officers  to  carry 

is   contempt,  notwithstanding  he  has  into  effect  its  orders  in  Ireland,  but  it 

appealed  to  a  higher  court  and  filed  a  has  jurisdiction  over  all  persons  in  this 

bond.    But  the  court  will  not,  in  such  country,  and  can  compel  obedience  to 

case,  direct  an  attachment  in  the  first  its  orders.    The  defendant  sends  to  his 

instance,  when  the  receiver  disclaims  solicitors  in  Ireland  to  oppose  by  all 
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n  interference  with  his  possession.'  In  aggravated 
)urt  will  order  a  committal,  but  ordinarily  it  is  satis- 
rdering  the  party  in  contempt  to  pay  the  costs  and 
;s  occasioned  by  his  improper  conduct.*  Where  the 
Qnsists  in  entering  upon  land  in  the  possession  of  a 
in  bringing  an  action  at  law  against  htm,  or  against  a 
whose  property  a  receiver  has  been  appointed,  the 
he  court  is  to  restrain  by  injunction  the  party  in  con- 
1   trespassing  or  prosecuting  the  action,  as  the  case 

ting  of  Receiver  s  Control. — Upon  a  final  decree  the 
ises  to  longer  act  in  the  capacity  of  receiver,  but 
Tustee,  as  to  the  property  in  his  possession,  [or  the 
tied  thereto  under  the  decree.*  This  rule  applies 
e  is  not  a  formal  order  made  discharging  the  receiver.* 
ty,  therefore,  becomes  liable  in  his  hands  for  the  debts 
in  entitled  to  it.* 

ir'i  Bales— a.  In  General.— In  the  absence  of  stat> 
lation^  the  powers  and  duties  of  a  receiver  in  the 
ales  of  property  put  in  his  chat|;e  rest  solely  upon 
if  the  court  which  appointed  him."' 

the  receiver  appointed  toy  v.  Went,  51   L.  T.,  N,  S.  76^;  W. 

rom  receiving  the  renti.  N.    (1S84)    197;    Evelvn    i>.  LewU,   3 

I  all  lawful  meanB  in  thii  Hare  473,  Turner  v.  'Turner,   is  Jur. 

thould  be  no  resistance  liS;  Noe  v.  Gibton,  7   Paige  <N.¥.) 

:  a  party   is  not  justlRed  ^13. 

leorderof  thecourt;but  "   «.  Verv  f.  Walkin*.  33H0W.  (U.  S.) 

iwful  means  In  Ireland—  469;  Gkiin  v.  Gill,  1  Md.  i. 

>ecau8e  this  court  cannot  S.  Verj- u.  Walking.  33  How.  tU.  S.) 

»  into  Ireland,  therefore  469. 

d's   agent   is   to  use   all  •.  Where  the  person  entitled   under 

ind  to   oppose  the  order  final  decree  to  the  properly   has   taken 

:re."  the  benefit  of  an  insolvent  law,  the  t«- 

ver  himseirhasnopower  ceiver  will  be  ordered  to  turn  over  the 

artj>  to  be  in  contempt;  property  to  the  trustee  under   such   in- 

ee  decide  what  is  a  con-  solvent  law.     Glenn  v.  Gill,  %    Md.  1; 

1     specially     given    that  Very  n.  Watkins,  JJ  How.  (U   S.)  469. 

r  does  the   power  inhere  f.  In   nianv  of  the  Stales  there  are 

aurl.     GeisK  v.  Bcatl,  5  such  stalutes.' but  they  are' of  local  in- 
terest and  will  not  he  treated  here.  The 

Wickham.   4   Sim.  511;  receiver  must,  like  other  trustees,  com- 

imith,  3s   Ch.   D I  v.  449;  plv  strictly  with  the  requirements  there- 

1,  6Hare309;  Ruosell  f.  ol^ 

R.   Co.,  3   N.  &G.  no;  •.  While  a  receiver  is  ordinnriiy  but 

lathercole,    i    Drew.  iS;  a  custodian   of  the  properlv,  yet'  it  Is 

water,  etc..  Canal  Co.,  3  sometimes    his   duty,  under    order  of 

me  V.  Sterne,  i  Giff.  6J9 ;  court,  to  convert  it  Into  cash,   and  sale* 

Ben.  (U.  S.)  88;  Noe  f.  by  receivers  are  frequent.     In  Davb  v. 

e  (N.  Y.)  513:  People  v.  Grtj,  16  Wnll.  [U.  S.)  S03,  Swayne,  J., 

lank,   53   Barb.   (N.  Y.)  said:  "In  the  progress  and   growth  of 
equilv  jurisdiction  it  has  become   usual 

,    Claughton,    Jac.   ^73;  to  clothe  such  officers  wiih  much  lurger 

n,  3  N.  &   K.  390;   Tint  powers  than  were  formerly  conferred." 

>    Beav.    3 1 3;  Ames    v.  Obamportr.— A  sale  by  receivers  la  in 

Qcks,  10  Beav.  354;  Bay-  the  nature  of  a  judicial  tale,  and  It  not 
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b.  Order  For— (i)  Court  May  Make. — The  court  has  power 
to  order  a  sale  of  property  in  the  hands  of  its  receiver  whenever 
it  considers  such  course  necessary  for  the  best  interests  of  all 
parties.* 

(2)  Cannot  be  Attacked  Collaterally. — A  sale  by  the  receiver 
made  under  order  of  court  cannot,  where  there  has  been  no  fraud, 
be  attacked  collaterally,*  nor  by  a  party  subsequently  brought 

open    to    objection  on    the  ground  of  mer,  26  How.  Pr.  (N.  Y.)  167;  People 
champerty  or  maintenance.    The  stat-  v.  Sturtevant,  9  N.    Y.   265 ;    59  Am. 
u(e  against  buying    and    selling   pre-  Dec.536;  Brande  v.  Bond,  63  Wis.  loi; 
tended    titles  cannot  apply.     Hojt  v.  Farmers'  L.  &  T.  Co.  v.  Central   R. 
Thompson,  5  N.  Y.  320.  Co.,  5  McCrary  ( U.   S.)  421;  17  Fed. 
1.  Crane  v.   Ford,     Hopk.  (N.  Y.)  Rep.    75S;    Mellen   v.    Moline    Iron 
114;   Brush    V.   Jay,    113   N.  Y.    482;  Works,  131  U.  S.  352;    Bradly  v.  Wil- 
Walker  x\  Morris,  14  Ga.  323 :  McLane  liams,  3  Hughes  (U.  S.)  26. 
V,  Placerville,  etc.,  K.  Co.,  66  Cal.  606;  In  Libby  v,  Rosekrans,  55  Barb.  (N. 
26  Am.  &  Eng.  R.  Cas.  404;  Brandet;.  Y.)  Daniels,  }.,  at  page 2 19, 'says:  "But 
Bond,  63  Wis.  140;  Hospes  v.  North-  even  if  the  order  directing  the  receiver 
western  Mfg.,  etc.,  Co.,  41   Minn.   256;  as  to  the  manner  in  which   he  should 
De  Visser  v.  Blackstone,    6   Blatchf.  proceed  in  giving  notice  of  and  mak- 
(U.  S.)  335;  First  Nat.  Bank  v.  Shedd,  ing  the  sale  were  irregular  or  improv- 
121  U.  S.  74;  30  Am.  &  Eng.  R.  Cas.  ident,  its  correction  should  be  sought 
439;    Mellen    v,    Moline,    etc..    Iron  by  a  motion  before  the  court  that  made 
Works,  131  U.  S.  35.J.  it.    There  is  no  authority  that  will  sus- 
Where  a  receiver  of  a  railroad   was  tain  an   independent  action   for  that 
appointed  in   foreclosure  proceedings,  purpose,  even  though  the  plaintiff  was 
though  the  mortgage  did    not  author-  not  a  party  to  the  proceeding  in  which 
ize  a  sale  for  default,  and  the  corpo-  the  order   was    made.      .    .     .     The 
ration   was  insolvent  and    the  trustee  court  that  made  the  order   had    juris- 
had  no  funds  to  repair  the  road,  which,  diction  over  the  parties  and  the  sub- 
if  unused,  must  decay,  the  court  was  of  ject  matter,  by  means  of    the  proceed- 
opinion  that  sufficient  necessity  for  a  ings  already  taken  before  it,  and  even 
sale  existed.    McLane  v,    Placerville,  though  its  order  then    made  should 
etc.,  R.  Co.,  66  Cal.  606;  26  Am.  &  Eng.  prove  to  be  irreeular  or  improvident, 
R.  Cas.  404.  it  could  not  for  those  reasons  be  ques- 
Where  a  receiver  of  a  steamboat  had  tioned  or  assailed  in  a  collateral    pro- 
operated  it  some  time,  and  must  have  ceeding."     In  Brande  v.  Bond,  63  Wis. 
fitted  it  out  for  another  season  or  else  140,  Cole,  C. }.,  says  at  page  142 :  ^  Now, 
let  ft  lie  useless,  a  sale  was    ordered,  some  objections  are  taken  to  the  pro- 
Crane    V.  Ford,   Hopk.   (N.  Y.)   114.  ceedings  of  the  receiver.     It  is  said  he 
But  the  court  ought  not,  over  the  ob-  never  qualified  by  giving  the  requisite 
jections  of  a  party  to  the  action,   direct  bond,  and  did  not  make  the  sale   pur- 
a  sale  unless  a  necessity  for  the  sale  is  suant  to  the  order  of  court     But  it  is 
shown  to  exist.    The  mere  fact  of  the  very  clear  that  these  objections  cannot 
court  having  possession  by  its  receiver  now  be  considered   in    this  collateral 
is  not  sufficient  to  authorize  an   order  suit.  When  the  court  confirmed  there- 
of sale.     Brush  V.  Jay,  113  N.  Y.4S2.  ceiver'9  sale,  it  necessarfly  passed  up- 
Jnrlfldlction. — where  the  jurisdiction  on  its  regularity.     It  was  the  duty  of 
of  an  inferior  court  is  denied,  an  order  the  court  then    to  ascertain   whether 
for  sale  of    property    by  the  receiver  the  receiver  had  proceeded  according 
should  not  be  made  until  the  question  to  its  order  in  making   the  sale  or  not. 
of  jurisdiction   is  determined   finally.  The  order  of  confirmation  was  a  direct 
McNab  z\  Noonan,  28  Wis.  434  adjudication  of  the  regularity  of  the 
2.  Libby  v,  Rosekrans,  55   oarb.  (N.  action  of  the  receiver,  and  we  cannot 
Y.)  202;  firown  v.  Frost,  10  Paige  (N.  now  go  behind  the  sale  made  by  him." 
Y.)  243 ;  American  Ins.  Co.  v.  Oakley,  The  validity  of   a    sale    of  personal 
9  Paige  (N.   Y.^   259;    Battershall  7^.  property  under  order  of  court,  by  a  re- 
Davis,  31  Barb.  (N.  Y.)  323;McCotter  ceiver  cannot  be  impeached  in  an  ac- 
V.  Jay,  y^  N.  Y.  80 ;  Gould  v,    Morti-  tion  of  replevin    brought    in  another 
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into  the  suit.^     The  order  of  confirmation  by  the  court  must  be 
considered  conclusive  as  to  the  title  derived  from  the  sale. 

(3)  Application  Must  Show  Necessity. — The  application  for  an 
order  authorizing  the  sale  of  property  by  a  receiver  must  be 
founded  on  satisfactory  proof  of  the  necessity  of  such  sale.* 

(4)  Should  Designate  Specific  Property. — The  order  of  sale 
should  designate  the  specific  property  which  is  to  be  sold.^ 

court  by  a  party  to  the  action  in  which  sals  aside.    Held^  that  the  action  would 

the   property    was   sold.      Brande   v.  lie,  c  ven  though  relief  could  have  been 

Bond,  63  Wis.  140.  had  by  motion  in  the  action  in  which 

A  stockholder  of  a  corporation  who  the  receiver  was  appointed.    Miller,  J^ 

joined  in   an  application   by  the  re-  said:  "The  counsel  for  the  defendant 

ceiver  for  an  order  to  sell  the  assets  claims,  that  if  the  plaintiffs  were  en- 

cannot,  in  an    action  to   foreclose  a  titled    to    any    relief                .     their 

mortgage,    attack  the  validity  of  an  true  remedy  was  to  apply  to  the  court, 

assignment  of  such  mortgage  made  by  by  motion,  in  the  action  in  which  the 

the  receiver.     Battershall  v,  Davis,  31  receiver  was  appointed.    The  special 

Barb.  (N.  Y.^  323.  term  had  authority,  no  doubt,  to  hear 

Fraud. — The  rule  that  a  sale  by  a  a  motion  for  the  purpose  indicated, 
receiver  under  order  of  court  cannot  and  could  have  vacated  the  sale  made 
be  attacked  collaterally  is  generallpr  by  the  receiver.  .  .  .  But  I  think 
laid  down  without  qualification,  but  is  an  equitable  action  will  lie  to  vacate 
modified  as  in  the  text,  because  of  the  an  order  of  court, obtained  for  a  fraud- 
decision  in  Hackley  t'.  Draper,  60  N.  ulent  purpose,  and  a  sale  made  in  pur- 
Y.  88,  affirming  2  Hun  (N.  Y.)  353;  suance  of  the  same.  The  rule  is  well 
4  Thomp.  &  C.  (N.  Y.)  614,  in  which  settled  that  courts  will  set  aside,  as  a 
it  was  held  that  a  separate  action  nullity,  a  judgment,  decree  or  award 
would  lie  to  set  aside  a  sale  where  obtained  by  fraud."  Hackley  v, 
the  order  was  procured  by  the  re-  Draper,  60  N.  Y.  88. 
ceiver  through  fraud,  even  though  1.  Libby  v.  Rosekrans,  55  Barb.  (N. 
relief  might  be  obtained  by  motion  in  Y.)  202. 

the  action  in  which  the  receiver  was  2.  An  application  for  authority  was 

appointed.    One  of  the  assets  in  the  made  by  a  receiver,  stating  that  taxes 

hands  of  a  receiver  was  a  judgment  were  due  on  land,  that  a  portion  of  said 

against  D  for  $69,578.36     D  had  made  lands  had   been   sold   for  taxes,  that 

several  offers  to  compromise  by  paying  the  receiver  had  paid  several  hundred 

from  $10,000  to  $25,030.    The  receiver  dollars  of  his  own  funds  to  redeem 

knew  of  these  offers,  and  also  that  a  said  lands,  and  that  the  receiver  had 

third  person  had  said  if  the  judgment  no  funds  in  hand.    The  administrator 

were  sold  at  auction  he  would  give  of  the  person  whose  property  was  the 

$35,000  therefor.     The  receiver  pro-  subject  of  the  receivership  objected  to 

cured  an  order  authorizing  him  to  sell  the  granting  of  the  order.    The  order 

said  judgment  at  public  or  private  sale,  was  made,  and  was  reversed  by  the 

The  order  was  procured  ex  ^^r/tf  with-  Supreme  court.     Lumpkin,  ].,   said: 

out  notice  to  any  of  the  parties  inter-  '^Our  second  objection  to  the  order  is 

ested  or  their  attorneys,  up9n  a  peti-  that  it  is  not  founded  upon  sufficient 


tion  stating  in  substance  that  D  was 
insolvent.  Under  authority  of  this 
order  the  receiver  sold  the  judgment 
at  private  sale  for  $25,000  to  S,  who 
paid  that  sum,  and  was  afterward  re- 
paid it  by  D.    The  sale  was  made  at 


proof.  The  receiver  makes  the  appli- 
cation upon  the  bare  statement  of  the 
complainant  in  the  creditor's  bill  and 
who  is  the  solicitor  of  the  receiver  in 
the  prosecution  of  the  suit.  We  hold 
that  the  evidence  is  too  uncertain  and 


the  instigation  and  for  the  sole  benefit  unsatisfactory  to  warrant    the  order, 

of  D.    At  the  time  of  the  sale  D  was  Dixon    .    .    .    was   present  resisting 

worth  more  than  the  sum  paid  for  the  the  order,  and  the  onus  was  upon  the 

judgment.     He  died  shortly  after  and  party  applying  to  show,  by  competent 

his    executors    filed  an  inventory  of  testimony,  the  necessity  for  passing 

his  assets,  appraised  at  $96,000.    When  the  order .*'    Dixon  v.  Rutherford,  26 

they  learned  what  had  been  done,  the  Ga.  149. 

plaintiffs  began  an  action  to  set  the  S.  An  order  of  sale  authorized  a 
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(5)  May  Prescribe  Manner  and  Terms, — The  court  in  making 
an  order  authorizing  a  sale  by  a  receiver  may  provide  in  the 
order  concerning  the  time,  manner  and  terms  of  the  sale.^ 

(6)  Appeals  From. — An  order  of  sale  is  a  final  decree  from 
which  an  appeal  will  lie.^  An  order  confirming  the  sale  is  also 
appealable.* 

c.  Execution  of  the  Order — (i)  Receivers  Discretion,— 
Receivers  are  not  mere  executive  officers ;  and  while  they  must 
strictly  comply  with  the  terms  of  the  order  authorizing  the  sale, 
are  permitted  to  exercise  a  certain  discretion.* 

celver  to  sell  a  portion  of  the  property  ceeding,   whatever    may  be  its  name, 

in  the  city  of  Columbus  for  the  pur-  whereby  they  are  seriously  affected  or 

pose  of  payinf!^  taxes  on  land  in  other  divested  wrongfully   must  necessarily 

States.    The  Supreme  court  reversed  be  open  to  review  in  some  form.    .    .    . 

the  order  because  it  did  not  designate  It  would  be  impossible  to  hold  that  by 

the  specific  property  which  should  be  appointing  a  receiver  any  court  could 

sold.     Lumpkin,  ].,  said :    ^*  It  is  too  authorize  him  to  violate  private  rights 

vague    and    general.     It    specifies  no  or  to  commit  frauds  without  control 

particular  property  which  is  to  be  sold  ...    it  would  be  absurd  to  hold  that 

.    .    .    Under  this  indefinite  author-  there   could  be  no  redress,  merely  be- 

ity  the  receiver    might  sacrifice  the  cause  what  would  in  other  cases  be  an 

most  valuable  property  in  the  city  of  independent  bill  must  here  be  a  peti- 

Columbus  to  pay  taxes  upon  other  real  tion.    The  form  of  the  remedy  does 

estate     in    Arkansas    and    elsewhere  not  destroy  its  substance.    .    .    .  The 

...    if  propertpr   must  be  sold  for  order  of  sale  provided  for  an   entire 

this  purpose  let   it   be  designated  in  disposal  of  the  trust  fund,  and  all  of 

the  order."     Dixon  v,  Rutherford,  26  the  claims  of  creditors  and  others  may 

Ga.  149.  be  affected    by  it.    It  is  the  chief  end 

1.  The  court  may  appoint  experts  of  the  trust  dealings.'' 
to  report  upon  the  best  way  of  mak-  S.  On  an  appeal  from  the  order  con- 
ing the  sale.  In  re  Newark  Sav.  Inst,  firming  the  sale,  only  the  regularity  of 
(N.  J.  1887),  9  Atl.  Rep.  375.  In  the  sale  and  the  adequacy  of  the  price 
Case  v.  Fish,  63  Wis.  475,  the  Supreme  obtained  can  be  considered.  If  a  party 
court  intimated  that  an  order  of  sale  is  aggrieved  by  the  terms  of  the  order 
would  be  reversed  which  in  their  of  sale  his  remedy  is  by  appeal  from 
judgment  clearly  designated  a  disad-  that  order.  He  cannot  allow  the  sale 
vantageous  mode  of  sale.  See  remarks  to  take  place  in  accordance  with  its 
of  Taylor,  J.,  at  page  497.  provisions,  and  then,   in  opposing  the 

When  the  order  directs  a  receiver  to  confirmation    of  the   sale,  urge  objec- 

sell,  and  to  carry  on  the  business  until  tions    to    the  order   itself.     Hospes  v, 

he  can  sell,  it  is  his  duty  to  sell  as  Northwestern  Mfg^  etc.,  Co.,  41  Minn, 

soon  as    it    is   practicable   to    do  so.  256. 

Hooper  v.  Winston,  24  111.  353.  4.  In  Knott  v.  Morris  Canal,  etc.,  Co., 

S.  First  Nat«  Bank  t;.  Sheed,i2x  U.  S.  4  N.    ].    £q.  423,    Chancellor  Haines 

85 ;  30  Am.  &  Eng.  R.  Cas.  439;  Hospes  said :     "In  the  disposition  of  the  trust 

f .  Northwestern  Mfg..  etc.,    Co.,   41  property,  the  receivers  have  a  discre- 

Minn.  256;  First  Nat.  Bank  xk  Barnum  tion  for  the  due  exerciseof  which  they 

Wire  Works,  58  Mich.  315 ;  McNab  v.  are  responsible  to  the  court,  and  in  the 

Noonan.  28  Wis.  434.  exercise  of  which    thev  are  subject  to 

In  First  National    Bank  v.  Barnum  its  coQtrol.    .     .    .    They  are  not,  like 

Wire  etc.  Works,  58  Mich.  3x5;  55  Am.  executive  officers,  bound  to  sell  for  the 

Rep.  660,  where  it  was    objected    that  highest  price,    without  regard   to  the 

an  order  of  sale  was  not  a   final  order  purchaser  or  the  disposition  he  may 

from  which  an  appeal  would  lie  under  make  of  the  property;  the  object  is  not 

the  statute  of  Michigan,  Campbell,  ].,  merely  to  obtain  the  greatest  amount 

said :    *'  No  rule  is  better  settled  than  of  rent,  but  also  to  secure  the  proper 

that  private  rights  are  not  subject  to  use  and  due  repair  of  the  canal,    .    .    . 

uncontrolled    discretion,  and  any  pro-  and  the  continuance  and  increase  of 
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rr  Cannot  Purchase. — A  receiver  will  not  be  permitted 
urchase  at  his  own  sale.  Any  purchase  he  may  make 
or  the  benefit  of  the  parties  interested,  is  voidable 
tion,  and  may  be  set  aside  by  the  court.  The  rule 
int  of  any  question  of  actual  fraud.^     Nor  should  he 

it,  that  as  far  as  prac-  court,  and  probablj  the  assent  of  all 
TSionary  interests  of  the  parties  interested,  purchase  the  prop- 
tockholders  majbepro-  erty  with  which  they  are  by  their 
office  connected,  I  make  no  new  de- 
eiver  exercised  his  dis-  cislon  if  T  apply  that  principle  to  a 
Ilingin  whole  or  in  par-    receiver." 

Chancellor  said;  "  In  BsotiTlty. — The  receiver  cannot  take 
discretion  intrusted  to  as  security  property  in  his  charge, 
s  been  in  good  faith  ex-  Thompson  v.  Holliday,  i«  Oregon  34, 
,  and  the  sale  ought  not  was  a  suit  to  foreclose  a  chattel  mort- 
because  the  court  mieht  gage  on  certain  shares  of  stock.  The 
1  in  opinion  as  to  which  mortgage  whs  executed  to  the  plaintiff 
irticular  case,  the  best  while  receiver,  and  while  he,  as  such, 
ig.'*  National  Bank  i'.  held  the  stock  for  money  advanced  to 
].  Eq.  59.  But  the  court  the  defendant.  It  was  admitted  that 
Wt  sale  where  it  is  clear-  the  plaintiff  had  made  the  loan  to  the 
the  mode  was  not  the  defendant.  Held,  that  plaintiS  could 
to  produce  the  best  re-  recover  his  money  by  action,  but  that 
Fish,  63  Wis.  475.  his  mortgage  was  void. 

Bond,  3  Ir  Eq.  365;  F.  When  *  receiver  purchased  at  »a 
iderson  v.  Anderson,  9  undervaluation  an  annuity  charged  on 
_•  ..  uin»_.....ii  .,  I.  |,„(j  subject  to  his  receivership,  and 
which  it  was  his  duty  to  collect,  the 
personal  representatives  of  the  vendor 
were  held  entitled  to  rescind  the  sale. 
Eyre  v.  M'Donnell,  15  Ir.  Ch.,  N.  a 

By  consent  of  all   parties   Interested 
an  order  was  entered  closing  an  estate, 

idly  or  too  strongly.     It  except  the   sum   of    sixteen    hundred 

lit  a  trustee   to   subject  dollars,  which  was  directed  to  remain 

temptation  which  arises  in  the  receivei's  hands  to  pay  a  claim 

let  between  the  interest  the  amount  of  which  was   contested, 

-r    and    [he   duty   of   a  and     providing     that      the     receiver 

The   rule   is   entirely  should  retain,  as  additional  compensa- 

'  the  question  whether,  tion,   the    residue    after     paying   the 

:t,  fraud  has  intervened,  claim.     It  was  held  that  the  receiver 

le  necessity  of  any  such  could  not  appeal   from  the  allowance 

lich    justice   might    be  of  the  claim  by  the  court.     McAllister, 

.e  rule  takes  so  general  J.,  said  in  this  case :  "A  receiver  is  an 
officer  of  the  court,  and  has  been  6gu- 

Bond,  3  Ir.  Eq.  365 ;  F.  ratlvely  styled  the  hands  of  the  court. 

e  a  portion  of  the  prem-  With  that  figure  in  mind  this  case  ap- 

T  the  decree  had  been  pears  very  much  like  a  mild  rebellion 

:he  receiver  by  another,  of  the  hands  against  the  head.     .     .     . 

the  sale  aside  after  con-  We  cannot  but  regard  that  part  of  the 

I  discovery  of  the  facts,  order  as  injudicious.     It  placed  the  re- 

>'Loghlen,  M.  R.,  said;  ceiver  in  a  position  where  his  interest 

the  general  rule  of  this  was  in  direct  conflict  with  his  duty," 

on  principles  of  public  Stanton  v.  Andrews,  18  111.  App.  553. 

trustees,    solicitors,    or  Asant. — The  receiver  will  not  be  al- 

assignees,  and  all   pet-  lowed  to  purchase  at  his  own  sale  as 

y  confidential  office   In  the  agent  for  another.     Where  a   re- 

e  property  to   be   sold,  ceiver  at  his  own  sale  bid  the  property 

out  special  leave  of  the  off  as  the  agent  of  hu  brother,  and  not 
14S 
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be  interested  in  any  claim  against  the  subject-matter  of  the 
receivership.^ 

(3)  Confirmation  and  Control  by  Court, — The  court  has  entire 
control  and  supervision  over  sales  by  its  receivers,  and  may  con- 
firm or  reject  them  at  its  discretion.  Purchasers  will  be  presumed 
to  know  that  they  purchase  subject  to  the  court's  disapproval  of 
the  sale.* 

d.  Purchaser's  Title — {\)  Receiver  s  Power  to  Make  Deed.— 
The  receiver  has  power  to  make  a  deed  of  property  sold  by  him 
under  order  of  court.'     It  is  irregular  to  execute  the  deed  until 

for  himself,  the  sale  was  held  voidable  holders.    The  receiver  before  the  de- 

at  the  election  of  any  party  in  interest,  livery  of  the  stock  learned  these  facts, 

and  was  set  aside.    Carr  v.  Houser,  46  and  refused  to  deliver  the  stock  to  the 

Ga.  77.  purchaser.    Held^  that  court  would  not 

Judicial  Sale. — The  rule  applies  even  compel  the  receiver  to  complete  the 
where  the  sale  is  a  judicial  sale,  under  sale.  Andrews,  J.,  said:  ** There  was 
a  decree  against  the  receiver  and  para-  doubtless  a  con?. plete  executory  con- 
mount  to  his  title.  W  mortgaged  cer-  tract  in  form  for  the  transfer  of  the 
tain  premises  to  M,  who  assigned  the  shares.  But  the  contract  while  execu- 
mortgage  to  B,  who  afterward  assigned  tory  was  subject  to  the  supervisory 
it  to  N,  as  collateral  security.  After  power  of  the  court.  The  court  could, 
this  last  assignment  W  sold  the  prem-  In  the  exercise  of  a  just  discretion,  sanc- 
ises  to  C,  taking  a  purchase-monepr  tion  or  disapprove  of  it,  and  the 
mortgage.  W  then  assigned  this  purchaser  must  be  deemed  to  have 
mortgage  to  B  as  collateral  for  a  loan,  purchased  subject  to  this  implied 
A  receiver  was  subsequently  appointed  condition.'*  Attorney -Gen*l  r.  Con- 
over  the  property  of  B.  C,  being  un-  tinental  L.  Ins.  Co.,  94  N.  Y.  199. 
able  to  pay  the  purchase-money  mort-  In  Weeks  v.  Weeks,  106  N.  Y.  626, 
gage,  made  a  quitclaim  deed  of  the  the  court  vacated  the  order  for  a  lease 
premises  to  the  receiver.  The  receiv-  after  the  tenants  had  gone  into  posses- 
er  then  had  a  right  to  redeem  the  mort-  sion.  In  this  case  compensation  was 
gage  assigned  to  N,  and  also  the  allowed  the  lessees  out  of  the  fund, 
general  equity  of  redemption  under  Field,  ].,  in  Koontz  v.  Northern 
the  deed  from  C.  Thus  situated,  upon  Bank,  16  Wall.  (U.  S.)  196,  says,  at 
a  foreclosure  sale  by  N,  the  receiver  page  202  :  If  the  court  **  was  deceived 
bought  the  property.  The  sale  was  held  by  the  report  of  the  receiver  or  mas- 
voidable.  Jewett  V,  Miller,  10  N.  Y.  ter,  and  the  purchaser  participated  in 
402;  65  Am.  Dec.  751.  creating  the  deception,  it  could,  un- 

Exception. — In  Stannus  v.  French,  13  doubtedly,  at  any  time  before  the 
Ir.  Eq.  161,  a  receiver  was  permitted  rights  of  innocent  purchasers  had  in- 
to become  tenant  of  lands  in  his  charge,  tervened,  have  set  the  whole  proceed- 
when  he  obtained  the  consent  of  all  ings,  including  the  deed,  aside.  But 
parties  to  the  litigation,  and  such  after  the  rights  of  such  third  parties 
course  seemed  to  the  court  to  be  ben-  had  intervened,  its  authority  in  that 
eficial  to  the  estate.  respect  could  only  be  exercised  consist- 

1.  Thompson  v.  Holliday,  15  Ore-  ently  with  protection  to  those  rights, 
gon  34;  Eyre  v,  M'Donnell,  15  Ir.  Ch.  A  receiver  had  been  appointed  on 
534.  judgment  creditors'  bills  amounting  to 

2.  At  a  receiver's  sale,  bank  stock  of  about  a  thousand  dollars.  An  assign- 
the  par  value  of  $27,000  was  bid  off  for  ment  was  executed  to  him,  and  he  ad- 
$107.  It  was  known  to  the  purchaser,  vertised  the  property  for  sale.  Upon 
but  not  to  the  receiver,  that  in  an  ac-  an  affidavit  by  the  defendant  that  the 
tion  brought  by  stockholders  it  had  property  in  the  receiver's  hands  was 
been  adjudged  that  the  director's  of  worth  ^60,000,  the  court  made  an  order 
the  bank,  because  of  misconduct,  were  staying  the  sale.  Wardell  v.  Leaven - 
liable  for  the  market  value  of  the  stock  worth,  3  Edw.  Ch.  (N.  Y.)  244. 

at  a  time  specified,  and  also  for  an  8.  Koontz  v.  Northern  Bank,  16 
assessment  of  one  hundred  per  cent.  Wall.  (U.  S.)  196;  Russell  v,  Texas, 
which  had  been  paid  by  the  stock-    etc.,  Co.,  68  Tex.  646;  Watkins  v,  Min- 
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irmation  of  the  sale  by  the  court,  and  t(  conBrmation 
sed,  the  deed  would  be  inoperative ;'  but  confirmation  o( 
emoves  all  objection.* 

t  Caveat  Emptor  Applies. — Only  such  title  and  interest 
a  sale  by  the  receiver  as  was  possessed  by  the  party  whose 

i  being  sold.  The  rule  caveat  emptor  applies,  and  it  is 
irchaser  to  ascertain  what  that  interest  is.^ 

eiher   Mfg.   Co.,  41   Minn,  ordcri   which   a  court   hai    power   lo 

on    V.     Davidson,    i    Pin.  make,  are  held  to  pau  dtleto  theprop- 
ertj'  (old,  not  becaute  the  minlBleml 

,    in    Koonli    v.   Northern  officer  hat  title,   but  because  the   Uw 

'all.    (U.  S.)   196,    Baj>B,  at  caita  upon  him  when  acting  under  it* 

A  purchaser   under  a  deed  authority,   the  power  to   make  a  lale 

iver  is  not   bound  to  exam-  which  will  bind  the  owner  **   TuUj  a> 

proceeding!  In  the   caie  in  would  hli  own  act." 

eceiver  it  appointed.     It  tn  HacoUaUa    ?»v«r. — In    Atchlaon    v, 

r  him  to  see  that  there  is  a  Davidson,   i   Pin.   (Wis.)  48,  receivers 

y,  or  wai  one,  in  which  the  had  transferred  a  negotiable  note,  part 

nted  a  receiver  of  property ;  of  the  assets,  to  a  creditor  in  payment 

was  made   under   such   au-  ofac]alm..it  washeld that,intheabsence 

t  the  sale  was  confirmed  by  of  proof  of  the  extent  of  the  receiver's 

nd  that  the  deed  accurately  autnorily  under   the  appointment,  the 

Toperty  or  interest  thuB  sold,  presumption  was  that  the  receivers  had 

.0  the  properly  was  vested  power  to  make   the   transfer,   and  thai 

fer  by  order  of  the  court,  it  the  legal  title  to  the  note  passed  lo  the 

'lat    case  pass  to    the  pur-  plaintiff  who  could  recover  on  it, 

;   is  not   bound  to    inquire  1.  Koontz    v.    Northern    Bank.     16 

V   errors  Intervened   in  the  Wall.  (U.  S.)  196;  Simmons  v.  Wood, 

the   court,  or  irregularities  45  How.  Pr.  (N.  Y.)  168.     Any  trans- 

Itted  by  the  receiver  in  the  fer   made   before  such   contirmalion  i> 

ire  than  a  purchaser  under  unauthorized,  and  anv  payment  made  is 

ipon  a  judgment  is  bound  at  the  purchaser's  nsk.      Simmons  i^. 

o  the  errors  and  irregulari-  Wood,  41;  How.  Pr.  (N.  Y.)  168. 

t  on  the  trial  of  the  caseorof  OorporaU    8«kl. —  Assignments    and 

n  enforcing  il«  process.     If  transfers  by   receivers  of  corporations 

in  the  one  caseor  the  sher-  are  properly  executed  by  them  in  their 

ther  omit   to   perform    his  own  names,  without  the  use  ofthename 

,  by  which  the  parties   are  of  Ihecorporation,  orthe  corporate  seal. 

:ommlt  any   fraud  upon  the  Hoyt  v.  Thompson,  5  N.  Y.  3J0,  revers- 

he  rights  of  third    parties  ing  3  Sandf.  [N.  Y.)  4[6. 

ened  so  as  to   prevent   the  ).  Field,  J.,  in   Koontz  v.  Northern 

setting     the    proceedings  Banit,  16  Wall.  (U.  S.)  196,  says.al  page 

injured   parlies    must    seek  301:  "There  was  undoubtedly  an  irregu- 

y   personally'  against  those  larity  committed  by  the  receiver  in  ex- 

n  their  oilicial  bonds."  ecuting  his  conveyance  before  the  sale 

RBoeiTer  Not     Nmhmut. —  was  confirmed  by  the  court,  and  until 

V.  Texas,   etc.,    R.  Co.,  68  ihen  the  purchase  was  not  bindingupon 

ayton,  J.,  at  page  651,  says;  thatofficer.     But   his  conveyance  was 

lend  that  no  assignment  is  not  on  that  account  void;   it  was  only 

lenlillethe  court  appoint-  voidable.      If  the  deed   had  been  exe- 

vcr  to   past     title    through  cuted  after  confirmation  it  would  have 

by  him  under  its  orders.  II  taken  effect  by  relation  as  of  the  day  o( 

ilion  whether   the  receiver  the  sale.     If  the  confirmation  had  been 

lut   whether   the  court  has  denied,    the    deed,    resting    upon    the 

S8  the  title  of  the  person  or  sale,  would   have   become  inoperative. 

whose  estate  is  placed  in  But     the    confirmation     having    been 

'a  receiver.     .     .     .     Sales,  made,  ail  objection  to  the  time  at  which 

ide  on  sciiure  under  execu-  the  deed  was  executed  Is  removed." 

ifter  judgment,  or  on   seiz-  S.  Barron  v.  MulUn,  11   Minn,  374; 

!inal  judgment  on  decretal  Poster  i'.  Barnea,  81  Pa.  St.  377;  Afui- 
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(3)  Liens  Not  Divested, — A  sale  by  a  receiver  does  not  affect 
prior  existing  liens.^  The  property  passes  to  the  purchaser  sub- 
ject to  all  legal  incumbrances,  and  he  may  therefore  contest  the 
validity  of  all  such  liens,  and  the  amount  thereof.^ 

ning    V.  Monagham,   33   N.   Y.  544 ;  the  certificates.    In  a  contest  between 

Hackensack  Water  Co.  v.  DeKay,  36  the  purchaser  and  the  plaintiff  it  was 

N.  J.  Eq.  548;  X  Am.  &  Eng.  Corp.  held  that  the  purchaser  took  subject  to 

Gas.  670.  the  mechanic's  lien. 

The  rule  applies  to  the  condition  of  The  lien  must  have  been  an  estab- 

the  property  as  well  as  to  its  title,  and  in  lished  subsisting  lien,  and  prior  to  the 

an  action  for  the  purchase  money  it  is  lien  of  the  party  upon  whose  applica- 

no  defense  in  the  absence  of  fraud  or  tion  the  sale  is  made,  otherwise  it ,  will 

misrepresentation  that  the  property  was  be  discharged.    This  rule  applies  even 

in  defective  condition.    Barron  v,  Mul-  to  taxes,  in  the  absence  of  statute  pro- 

lin,  31  Minn.  374;    Newberry  v.  Trow-  viding  otherwise.     Where  it  was  pro* 

bridge,  13  Mich.  263.  vided    by   statute  that  taxes   assessed 

Where   the  purchaser  acquiesced  in  on    the  capital    stock    of    a    railroad 

and  consented  to  the  ratification  of  the  should  be  a  lien,  and  the  road  was  sold 

sale,  the  fact  that  another  piece  of  real  in    foreclosure    proceedings,    under  a 

estate    was   included   in   the  sale   but  mortgage,  the  lien  of  which  was  prior 

omitted  in  the  deed,  is  not  a  defense  to  to  the  taxes  in  time,  it  was  held  that  the 

an   action    for   the    purchase    money,  purchasers  took  free  from  the  Hen  for 

Barron  z^.  Mullin,  21  Minn.  374.  taxes.    Cooper  v,  Corbin,  105  111.  324; 

If  the  equity  of  redemption  in  mort-  13  Am.  &  Eng.  R.  Cas.  394. 

gaged  property  is  sold  prior  to  the  ap-  Mortgage. — The  lien  of  a  mortgage 

pointment  of  a  receiver,  and  he  fails  to  given  by  a  firm  to  one  who  was  not  a 

redeem  it  within  the  time  provided  by  party  to  the  subsequent  action  in  which  a 

statute   he   has  no  title  which  can  be  receiver  was  appointed,  was  not  divested 

the  subject  of  sale.  Fitch  v.  Wetherbee,  by  the  receiver's  sale.    Lorch  v,  Ault- 

110  111.  475.  man,  71;  Ind.  162. 

1.  Barron  t;.  Mullin,  21   Minn.  374;  Doweir. — A  wife's  dower  interest  is 

Lorch  T.  Aultman,  75  Ind.  163;  Snow  not  divested  by  a'  receiver's  sale  of  her 

V,  Winslow,  54  Iowa  200;  Manning  v,  husband's      real     estate.     Lowrey     v, 

Monagham.  23  N.  Y.  544;  Lowrey  v.  Smith,  9  Hun  (N.Y.)  514. 

Smith,  9  Hun   (N.  Y.)   ^14;  Hacken-  State  yb.  Federal  Gourta. — A  receiver's 

sack  Water  Co.  v.  De  kay,  36  N.  J.  sale  does  not  bar  liens  established  by 

Eq.    54S;  I    Am.  &   Eng.   Corp.  Cas.  judgments  in  State  courts,  where  the 

670;  Fitch  7^.  Wetherbee,  no  111.  475.  petitions  of  the  judgment  creditors  to 

The  general  rule  is  that  stated  in  the  intervene   in  a  federal    court    in  the 

text,  but  it  is  modified  in  many  States  action  in  which  the  receiver  was  ap- 

by  statutes  prescribing  the  effect  of  ju-  pointed  were  denied  without  prejudice, 

dicial  sales  on   liens.    Thus,  in   New  although  the  judgments  were  obtained 

Jersey,  it  is  provided   that  the  court  during  the  pendency  of  the  suit,  while 

may,  under  certain  circumstances  order  the  receiver    was    in    possession  and 

the  receiver  to  sell  free  from  incum-  without  making  him  a  party.     Blair  v. 

brances.    Revision  of  the  Stats,  of  N.  Walker,  26  Fed.  Rep.  73. 

J.,  p.  192,  §  84.  Collateral  —  Where  a    corporation, 

Where  one  has  an  established  lien,  before  going  into  the  hands  of  receivers 

and  is  not  a  party  to  the  action  in  which  assigned  certain  leases  to  a  bank  as 

the  receivers  sale  is  made,   his  lien  is  security,  and  afterwards  the  receivers 

not  divested,  the  purchaser  takes  sub-  under     order  of  court,  sold  all     the 

ject  thereto,  and  it  may  be  enforced  as  property  of  the  corporation  free  and 

if  no  sale  had  been  made.    Snow  f.  clear  of  incumbrances,  it  was  held  that 

Winslow,  54  Iowa  200,  was  an  action  the   assignment  of  the  leases  was  a 

to  establish  a  merchant's  lien  against  mere  authority  to  collect  and  appro- 

a  railroad  for    supplies  furnished  for  priate  the  rents  due  thereon,  and  that 

construction.    The  plaintiff  secured  his  the  rents  which  accrued  after  the  sale 

lien  before  the  appointment  of  the  re-  belonged  to  the  purchaser.      Corrigan 

ceiven    The  receiver  was  authorized  to  v,  Trenton  Delaware  Falls  Co.,  7  N.  ]. 

issue    certificates,  which  should  be  a  Eq.  489. 

first  lien.    The  road  was  sold  to  satisfy  2.  The  purchaser  may  question  the 
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M  Arising  Out  of  or  During  Receivership. — The  court 
that  the  property  shall  be  subject  to  debts  and  liabili- 
kJ  by  the  receiver  in  its  management.  The  sale  in 
1  conditional  in  its  nature,  and  the  purchaser  takes  it 
'     In  the  absence  of  such  provision,  however,  the 


legBlit^    of    the    claim,  allcKcd  negligence  of  the  receiver,  filed 

rms  of  sale  are  ezpressljr  a  petilion  of  Intervenlion  in   the  orig- 

1  legal  Hens  and  Incum-  inal  foreclosure  proceeding,  aiking  that 

ackensack  Water   Co.  v.  their  judgments  be  made   liens  on  the 

J.  Eq  548;  t  Am.  &  Eng.  railway.     The  purchasers  insisted  that 

o.      But  a  purchaser  of  a  since  the  original  decree  of  foreclosure 

ale  under  decree  of  fore-  made    no    provision    for  these  claimi, 

;h   recite*   that  the  sale  that  it  was  not  within  the  power  of  the 

subject   to   lieni  estab-  court  to  embodj'  the  above  quoted  or- 

e   established   (on  refer-  der  in  the  decree  confirming  the  sale. 

lad  or  then  pending,  to  a  Held,     that     the    objection     was   not 

right  to  bondholders   to  good,  and   there  was  a  decree  for  the 

>pose)  cannot  dispute  the  complainants. 

!  liens  thus  esUblished.  gale  OoadlUoiua  —In  Sloan  v  Cen- 
ght,  110  U.  S.  590;  17  ir,i  Iowa  R.  Co.,  6j  Iowa  718;  11 
R.  Cas.  345.  See  also  Am.  &  Eng.  R.  Cas.  145.  the  court  bj 
LmcricanL.  &T.C0,  136  Seevers,  J.,  said:  "  We  have  determined 
i.m.  &  Eng.  R.  Gas.  519.  ,hat  the  receiver,  or  rather  the  prap- 
L.  &  T.  Co.  V.  Central  erty  in  his  charge,  was  liable  for  the 
'.nrj  (U.S.)  411;  Far-  payment  of  the  plaintiff's  claim.  The 
Co.  V.  Central  R.  Co.,  1  appellant,  therefore.  received  the 
S.)  t8l;  Davis  v.  Dun-  property  charged  with  this  liabilitj.  If 
■'P-  477;  17  Ai"'  &  ^ng-  it  had  been  made  a  condition  in  the 
;;  Sloan  v.  Central  order  that  appellant,  before  the  prop- 
3.,  61  Iowa  7^8;  1 1  erty  was  transferred  or  conveyed  to  it, 
R.  Cas.  145:  Ryan  should  execute  a  written  obligation 
Tex.  43;  Brown  v.  binding  himself  to  pay  this  claim,  and 
:o.,96III.  197:  t  Am.  k  it  had  done  so,  its  liability'  we  think 
6z6;  Schmid  v.  New  would  not  be  doubted  .  .  .  What 
L  Co.,  3J  Hun  (N.  Y.)  was  done  In  legal  effect  amonnU  to  the 
same  thing  .  .  .  The  court  in  tub- 
BaUlsad  —The  court  haa  «'ance,  said  to  the  appellant :  '  We  •ill 
n  jurisdiction  of  the  orig-  discharge  the  receiver,  and  place  the 
which  the  receiver  was  ""oad,  and  all  property  and  rights  con- 
»  to  enforce  such  claims  nected  therewith,  in  your  posseBiion, 
■operty.  In  Farmers'  L.  ">d  vest  you  with  the  legal  title 
Iowa  Central  R.  Co.,  7  thereto,  provided  you  will  assume  and 
c8,  the  decree  provided,  Vr  all  liabililies  incurred  during  the 
fful  debts  contracted  by  ''>"«  '^e  road  has  been  operated  by  the 
uring  the  litigalion,  and  receiver.'  The  appellant  accepted  the 
expenses  of  such  liliga-  road  on  the  conditions  annexed.  .  .  . 
ute  and  are  hereby  made  ^  '"  '""e  the  appellant  was  not  a  party 
)aramount  lien  upon  atl  '°  '"*  action  of  foreclosure,  but  it  be- 
...  to  all  other  "'"«  ^  P^'^y  'o  'he  order  when  it  ac- 
he title  acquired  by  the  cepted  the  property." 
.  .  and  for  the  purpose  PmebaMr  Botind  by  Ordar. — A  pur. 
lavment  thereof  if  need  chaser  of  property  under  such  order 
win  and  does  retain  juris-  will  not  be  allowed  to  dispute  the  valid- 
cause  for  the  purpose  of  itv  of  the  order.  Sloan  r.  Central 
1  payment  and  the  lien  Iowa  R.  Co.,  6]  Iowa  7:18.  The  liaUlity 
d  for,  without  other  ac-  follows  the  properly  into  the  hands  of 
ideot  proceeding."  Two  subsequent  purchasers.  Schmid  v. 
the  receiver  who  had  New  York,  etc.,  R.  Co.,  31  Hun  (N. 
I  for  Injuries  caused  by  Y.)  335. 
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purchaser  takes  free  from  claims  and  debts  arising  out  of  the 
receivership.* 

e.  Purchasers  at  SALE.-r-A  party  bidding  at  a  receiver's  sale 
makes  himself  a  party  to  the  proceedings  and  subject  to  the  ju- 
risdiction of  the  court  for  all  orders  necessary  to  compel  the  per- 
fecting  of  the  purchase,  and  with  a  right  to  be  heard  on  all 
questions  arising  affecting  his  bid.^ 

1.  Davis    V.  Duncan,  19  Fed.  Rep.  he  recovered  judgment  against  the  re- 

477;  17  Am.  &  Eng.  R.  Cas.  295;  Ches-  ceiver.     But   before  the  recovery  the 

apeake,  etc.,  R.  Co.  v,  Griest,*  85  Kv.  sale  of  the  road  took  place.    'He   then 

619;  30  Am.  &  Eng.  R.  Cas.  149;  Ilicks  brought  action  against  the  reorganized 

V.  International,  etc.,  R.  Co.,  62  Tex.  company,  but  it  was  held  it  was   not 

^S\  Rj'an  V.  Hajs,  62  Tex.  42;  Bell  v,  liable. 

Chicago,  etc.,  R.  Co.,  34  La.  Ann.  78^;  The  pendency  of  an  action  against 
Metz  V.  Buffalo,  etc.,  R.  Co.,  58  N.  Y.  the  company  or  the  receiver  is  not  suf- 
61;  White  V,  Keokuk,  etc.,  R.  Co.,  52  ficient  to  charge  the  purchaser  with 
Iowa  97.  But  see,  for  a  modification  of  liability  therefor.  Burlington,  etc.,  R. 
the  rule,  based  upon  the  ground  that  Co.  v.  Verry,  48  Iowa  458.  In  this 
claimants  may  follow  the  corpus  of  the  case  it  was  held  that  the  statute  (Iowa 
property  where  the  earnings  of  the  re-  Code,  §  1309),  providing  that  "any 
cetvership  have  been  diverted  to  the  judgment  recovered  against  any 
enhancement  of  the  property,  to  the  railroad  company  in  this  State  for 
extent  of  such  diversion.  Mobile,  etc.,  any  injury  to  persons  or  property 
R.  Co.  V.  Davis,  62  Miss.  271;  17  Am.  shall  be  a  lien  within  the  county 
&  Eng  R.  Cas.  308;  26  Am.  &  Eng.  where  recovered  on  the  road  or  other 
R.  Cas.  425;  Burnham  v,  Bowen,  ixi  property  of  such  company,  and  shall 
U.  S.  782.  be  prior  and  superior  to  the  lien 
The  purchaser  is  not  liable  for  dam-  of  any  mortgage  or  trust  deed  which 
ages  resulting  from  negligence  in  the  may  be  hereafter  executed,  except 
operation  of  a  railroad  between  the  liens  for  taxes"  does  not  embrace 
time  of  sale  and  the  confirmation  of  the  claims  for  such  injuries  received  while 
sale.  In  Metz  v.  Buffalo,  etc.,  R.  Co.,  the  railroad  was  in  the  hands  of  the 
58  N.  Y.  61,  the  railroad's  fran-  company,  but  for  which  judgment  was 
chises  and  property  were  sold  by  the  not  recovered  until  after  sale  in  fore- 
receiver  on  Dec.  7,  the  sale  was  con-  closure  proceedings,  though  the  ac- 
firmed  Jan.  22d,  following.  On  Dec.  tions  were  pending  at  the  time  of  the 
24  a  passenger  was  killed  through  neg-  sale;  aud  the  purchaser  takes  it  free 
ligence  of  the  railroad's  employes,  from  such  claims.  These  questions 
Held,,  that  the  purchaser  was  not  lia-  arise  almost  exclusively  in  connection 
ble.  with  railway  receiverships.  For  full 
The  receiver  is  not  the  agent  of  the  treatment  see  Receivers  of  Rail- 
company  owning  the  railroad,  and  the  roads. 

fact    that    the    old    company    subse-  2.  May    Oppose  Conflnnation.  —  The 

quently  repurchased  the  road  does  not  purchaser  may  oppose  the  confirma- 

charge    it    in    their    hands   with   the  tion  of  the  receiver's  report,  and  if  he 

receiver's  liabilities.     Ilicks   v.   Inter-  does  not  oppose  it  will  be  deemed  to 

national,  etc.,  R.  Co.,  62  Tex.  38.  have  adopted  it.     In  Barron  t\  Mullin, 

Neither  is  the  receiver  agent  of  the  21  Minn.  374,  after  confirmation  of  the 

mortgagee  in  foreclosure  proceedings,  sale,  the  purchaser  refused  to  complete 

and  if   the   mortgagees  purchase  the  the  transaction,  insisting  that  on  the 

ruad  they  take  it  free  from  such  claims,  parcel  of  land  offered  for  sale  and  sold 

White  V,  Keokuk,  etc.,  R.  Co.,  52  Iowa  by  the  receiver,  and  bought  by  him, 

97     In  this  case  the  railroad  was  pur-  there  was  a  piece  other  than  the  parcel 

chased   by  a  committee  representing  described,  and  that  such  other  piece 

the    bondholders,    who    reorganized,  was  not  included  in  the  deed  tendered 

and    the  committee  conveyed   to  the  by  the  receiver.    The  court,  by  Gilfil- 

reorganized    company.      While     the  Ian,  C.  }.,  said :  ^^This  might  have  been 

road  was  being  operated  by  the  re-  a  good  defense     .     .     .     had  it  not 

ceiver  W  sustained  injuries  for  which  been  for  the  confirmation  of  the  report 
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'•  ContTMU— <a.  In  General. — The  primary  object  of 
3  is  the  preservation  of  the  property  pending  Htiga- 
;  receiver  has  not  power,  as  incident  to  his  general 
make  contracts.  The  court  may  authorize  him  to 
1  power,  but  without  such  authorization  contracts 
I  are  not  binding,  and  the  court  may  ratify  or  dis- 
it  discretion.' 


IS  told  Co.,  93  U.  S.  15] ;  Dennlston  v.  Chi- 

ind  J.  c««o,  etc„  R.  Co.,  4  BIss.  (U.  S.)  414; 

might  have   opposed,  ViEas  v.  Page,  106  N.  Y.  450;  Rjin  r. 

id  tliat  it  was  incorrect.  Rand,  2oAbb.N.CaE.(N.Y.)3i3;  State 

ive  opposed,   the  con-  t.  Edgefield,  etc.,  R.Co,6  Le«  (Tenn.) 

e   rcporL      Ai   he  ac-  353 ;   Hand  v.  Savannah,  etc..  R.  Co, 

lie  Is  deemed  to   have  17  S.  Car.  117;  n  Am.  &  Eng.  R.  Cu. 

I  he  li  bound   bjr   the  408,  495;  Lehigh  Coal,  etc.,  Co.  u.Cen- 

iffirmlDg  it  "  ml  R.  Co  ,  35  N.  J.  Eq.  416;  9  Am.  ft 

[.—Where  the  order  of  Eng.  R.  Cas.  479;   Kerr  v.  Little,  19  N. 

at  "in  making  payment  J.  Eq.  83  ;  Tripp  v.  Bosrdman,  49  loirt 

rchaser  or  purchasers  410. 

I  to  pay  Mid  turpluK  in         Van  Heet,  V.  C,  said  in  Lehigh  CotI, 

coupons  to  which  the  etc.,  Co.  v.  Central  R.  Co.,  35  N.  J,  Eq. 

applicable,   as   herein-  426:  9  Am.  &  Eng.  R.  Cas.  479:  "Ai- 

,  each  such  coupon  and  suming  chat  the  orders  issued  to  the 

ived  by  the  master  for  petitioners  are  entitled  to  be  treated 

holder  thereof  is  en-  as  contracts,  Che  important  question  is, 

under  the  distribution  Do  thejblnd  Che  trust?     The  principle 

I,  and  according  to  Che  which  must  govern  the  court  in  decid- 

adjudged,"  It  was  held  ing   this  question   seems  Co  me,  (ram 

had  a  righc  of  appeal  the  verj  nature  of  the  case,  to  be  quite 
t  of  the  master  upon  obvious  and  simple,  and  it  is  this: 
intervening  crediCors.  When  a  railroad  corporation  passes 
merican  L.  &  T,  Co.,  into  the  custody  of  the  law,  for  the 
J  Am.  &  Eng.  R.  Cas.  purpose  of  having  its  road  opersled 
and  its  property  administered  by  the 
receiver  who  attempts  chancellor,  for  the  benefit  of  the  pub- 
T  interest  in  chattels  lie  and  for  the  protection  of  its  credit* 
ally  pass  is  liable  per-  ors  and  stocliholders,  neither  its  fran- 
nages  which  may  be  chlsea  nor  its  property  can  be  legally 
ly  by  any  person  hav-  charged  with  any  burden  or  obliga- 
n  such  chattels.  Man-  tion  without  the  order  of  the  chancel- 
lian,  33  N  Y.  544,  re-  lor.  The  chancellor  is  in  possession 
'.  (N.  Y.)  459.  The  of  this  railroad.  The  receiver  is  the 
^h case  takes  subject  to  chancellor's  officer;  he  acts  simply  in 
rest,  and  therefore  the  a  fiduciary  capacity,  and  is  at  all 
liable  where  the  party  times  subject  to  Che  orders  of  the 
lins  acCual  damage,  chancellor.  The  chancellor  may  at 
inaghan,  23  N.  Y.  544,  any  time,  for  whatever  may  seem  to 
baser  refused  to  com-  him  sufficient  cause,  remove  Che  re- 
use because  of  defect-  ceiver,  and  not  a  dollar  expended  in 
i  receiver  waives  and  operating  the  road  can  be  allowed  to 
le  sale  shall  be  void,  the  receiver,  in  his  accounting  with 
is  entitled  to  recover  the  trust,  except  by  the  order  of  the 
er  his  legal  expenses  chancellor.  All  outlays  made  in  be- 
Dining  the  title  and  in  hatfof  the  Crust  must  either  be  author- 
eding  brought  to  per-  ized  in  advance,  or  subsequently  ral- 
ise.     Drake   v.   Good-  ified  by  the  chancellor.     Whatever  Is 

(U.  S  )  I  SI-  not  BO  authorized  or  ratified,  cannot  be 

en'l  1'.  Vigor,  11  Ves,  charged  against  the  trust.     This  pre- 

'.   Galveston,  etc.,  R.  sents  the  whole  argument  In  «  siDgle 
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b.  Court  May  Modify  or  Annul. — All  contracts  made  by 
the  receiver  are  subject  to  the  control  of  the  court,  and  it  may 
modify  or  disregard  them.*     Where  the  contract  has  been  made 

sentence.    It  is  thus  demonstrated,  as  such  expenditures  before  they  will  be 

it  seems  to  me,  that  nothing  the  re-  binding.   In  its  discretion  expenses  in- 

ceiver  can  possibly  do,  by  contract  or  curred    by  a  receiver,    when   clearly 

expenditure,    can    be    made  effectual  necessary  and  for  the  benefit  of  the 

against  the  trust  without  the  sanction  property,  may  be  allowed,  although  not 

0?  the  chancellor."  previously  authorized   by  the  court. 

In  Cowdrey  v.  Railroad  Co.,  x  Woods  but  their  validity  depends  upon   the 

(U.  S  )  336,  Justice   Bradley  of  the  U.  subsequent  allowance  by  the  court  and 

S.  Supreme  Court,  said :    ^  It  may  be  not  upon  the  receiver's  contract.  Vilas 

laid  down  as  a  general  proposition  that  v.  Page,  106  N.  Y.  451;  Raht  v,  Attrill, 

all  outlays  made    by    the  receiver  in  106    N.   Y.   434;  60  Am.    Rep.    456; 

good    faith,   in   the   ordinary    course  Rogers  v,  Wendell,  54  Hun   (N.  Y.) 

.    .    .     are   fairly    within  the  line  of  546;  Wyckoff  v,  Scofield,   103  N.  Y. 

discretion    which    is    necessarily    al-  (S30. 

lowed  to  a  receiver  intrusted  with  the  In  Kerr  v.  Little,  39  N. }.  Eq.  83,  Run- 

management  and  operation  of  a  rail-  yon,  C,  said:  '* The  petitioners,  in  ac- 

road.      .      .      .His  duties,  and  the  cepting  these  orders,  acted  with  their 

discretion  with  which  he  is   invested,  eyes  wide  open.    .    .    .    They    were 

are  very  different  from  those  of  a  pas-  dealing  with  an  officer  possessing  very 

sive      receiver.    ...     In     extraor-  limited  powers,  and  who  was  constantly 

dinary  cases,  involving  a  large  outlay  subject  to  the  orders  of    the    power 

of  money,  the  receiver  should  always  which  created  him.    .    .    .   They  must 

apply  to  the  court  in  advance,  and  ob-  also  be  assumed  to  have  known  that 

tain  its  authority  for  the  purchase  or  the  receiver  could  make  no  contract 

improvement    proposed."      In     com-  effectual  against  the  trust,  which  was 

menting  on  the  above.  Van    Fleet,   V.  not   first   authorized  or  subsequently 

C,  in  Lehigh  Coal,  etc.,  Co.  r.  Central  ratified  by  the  chancellor." 

R*  Co.,  35  N  J.  Eq.  426,  9  Am.  &  Eng.  A  receiver  of  a  railroad  has  not  the 

R.  Cas.  479,  said:    "This  rule,  it  will  power,  without  an  order  of  the  court, 

be  observed,  simply  prescribes  what  to  grant  another  railroad  the  privilege 

expenditures,  out  of  the  funds   in  his  of  crossing  the  line  of  his  company, 

hands  as  receiver  the  court  will  recog-  Howlett  r.  N.  Y.  W.  S.   &  B.  R.   Co., 

nize  as  legitimate  and  proper  when  the  28  Hun    (N.  Y.)  55.     Nor  to  grant  a 

receiver  comes  to  account  for  the  ad-  pass  which  shall  be  binding  on  his  suc- 

ministration  of  his  trust,  but  nothing  cessprs.    Martin   v.   New  York,  etc., 

here  said  gives  the  slightest  support  to  R.  Co.,  36  N. }.  Eq.  109 ;  12  Am.  &  Eng. 

the  notion  that  the  receiver  may,  in  R.  Cas.  448. 

virtue  of  the  power  of  his  of!ice,  make  A  receiver  has  no   power,  without 

a  contract  which  will  bind  the  trust,  or  special  authority  from  the  court,  to 

which  the  court  will  be  bound  to   rec-  contract  for  municipal  aid  to  complete 

ognize  without  regard  to  its  necessity  a  railroad.    Smith  v.  McCullough,  104 

or  propriety.    A    receiver    may,    un-  U.  S.  25 ;  3  Am.  &  Eng.  R.  Cas.  159. 

doubtedly,  appropriate  moneys  in  his  1.  Kerr  v.  Little,  39  N.  T.  Eq    03; 

hands  belonging  to  the  trust  to  such  Weeks  v.  Weeks,  106  N,  Y.  026;  Knott 

purposes  connected  with  the  truAtas  he  v,  Morris  Canal,  etc.,  Co.,  4  N.  J.  Eq. 

may  think  proper,  always  taking  th6  423 ;    and   see    the  immediately   pre- 

risk  that  the  court  will  finally  approve  ceding  note. 

his  action,  but  he  has  no  authority  to  In  Weeks  v.  Weeks,  106  N.  Y.  626, 

bind  the  trust  by  contract  without  the  the  court,  by  an  ex  parte  order,  directed 

authority  of  the  court   Until  his  con-  the  receiver  to  lease  a   property  for 

tracts  are  approved  or  ratified  by  the  three  years,  and  after  the  termination 

court,  the  court  is  at  liberty    to  deal  of  the  litigation  modified  the  first  order 

with  them  as  to  it  shall  appear  just,  so  as  to  authorize  a  leasing  of  but  one 

and  may  either  modify  them  or  disre-  year,  and  declared  the  lease  invalid  ex- 

gard  them  entirely.  cept  for  that  period.     But  the   court 

The  receiver  has   not  authority  to  allowed  the  lessees  indemnity   out  of 

contract    debts  chargeable  upon    the  the  fund. 

property.    The  court  must  authorize  Where  two    railroads  were  in  the 
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nction  of  the  court  the  parties  have  a  right  to  notice  and 
ing  on  any  motion  to  modify  the  contract.* 
:eiver's  Personal  Liability. — The  receiver  is  person> 
e  for  contracts  made  by  him  without  specific  authority.* 
:  pay  the  bill  himself  and  assume  the  risk  of  having  the 
allowed  in  his  account.  He  may,  however,  relieve  him- 
1  this  liability  by  an  express  agreement  with  the  party 
:>m  he  contracts,  that  such  party  shall  look  only  to  the 
fer  which  the  receiver  is  appointed.* 

■eceivers  appointed  by  the  allow  it  and  order  It  paid.  It  maj 
t  the  court  modified  a  con-  have  been  perfect!)'  proper,  no  far  u 
■  br  the  companies  concern-  the  plaintiff  is  concerned,  and  still  im- 
naf  facilities  and  the  use  of  proper  as  against  the  esUte.  The  re- 
's road.  In  re  New  Jersey,  ceiver  may  have  been  guilty  of  some 
is^  19  N.  J.  Eq,  67.  act  which  would  render  the  allowance 
ley  I'.  British,  etc..  L.  Ins.  of  his  claim  against  the  estate  im- 
J.  Pr.  N,  S.  {N.  Y  )  loj.  pr'jper.     In    such  event  the  plaintiff's 

v.  Rand,   30   Abb.    N.  Cas.  claim  would  be  disallowed.  The  plain- 

13  i     Rogers  i'.    Wendell,  54  tifTs  rights  under  his  contract   should 

f.)   540;  Foland  7'.    Dayton,  l>e  dependent  upon   no  such  uncertain 

N.   Y.)  563;  New  I'.    Nicoll,  remedy  for  their  enforcement.    .    .    . 

117:  People  T>.  Universal  L.  But  it  is  said  that   the   receiver  ought 

;o  Hun(N.  Y,)  14J.  not  to  be  held  personally  liable  upon  a 

reiver  is  individually    liable  contract  made  lor  the  benefit  of  theea- 

i  has  no  responsible  princi-  tate  he  represents.     Why  not?    If  this 

1    him,    against    whom   the  action  was  of  doubtful  propriety,  or  if 

lay  enforce  his  demand.    He  the  estate  was  of  doubtful   sufliciencj, 

represent    the  receivership  why  should  not  the  receiver  be  liable, 

acts  outside  the  scope  of  his  If,   acting   under    the    circumstances, 

In  Ryan  v.  Rand,  10  Abb.  he  obtains  the   services  and  properly 

(N    V.)    313,  the    court   by  ol    another.    ...     It     held    10   tie 

C.  Jt  said :    "The  defendant  individually  liable,  no  improper  harm 

the  ptaintifTs  bill  and  charge  can  fall   upon  the   receiver  or   his  es- 

the  estate  he  represents,  and  tate.      If   the   action   of   the   receiver 

Drrect  it  will  no  doubt  be  al-  in    making   this  contract   and     incur- 

1  will  not  do  for  him    4o  say  ring    this     expense   was   proper   and 

s  no  estate  to  charge  the  ac-  eutliorized,  the  demand,  when  paid, can 

for   then    the   policy   of  the  properly   be    charged  in    his   accouul 

ng  him  individually  liable  in  and  will  be  allowed  bv  the  court." 
istancehas  stronger  reasons         S.  Rogers  -u.  Wendell.  ^    Hun  [N. 

iport.  The  receiver,  as  a  rule,  V.)  ^o;  New  v.  Nicoll,  73  N.  V.  131 ; 

^olve  the   estate    in   expense  Davis  v.  Stover,  16  Abb.  Pr.,  N.  S.  (N. 

Ihe    sanction    of    the   court,  Y.)    325;    Livingston  v.    Pettigrew,  7 

s  noauthority  from  the  court  Lans.  (N.  Y.)    405.     Such   agreement 

leplaintifTsdemanda  charge  may  be  shown  by    the  language   used 

estate,  and  the  dcfi.-ndant  has  when  the    contract    was  made,    or  by 

to  make  it  a  charge  thereon  circumstances  showing  that  such  was 

r    payment,    then    charging  its  effect.     Rogers  f.  Wendell,  5^  Hun 

accounts  and    having  them  [N.  Y.)  541.     But  a  mere  intention  to 

i  by  the   court  in   the  usual  look  to  the  estate  is  not  enough  to  re- 
lieve the  receiver  from  personal  liabil- 

ersf.   Wendell,  S4  Hun  (N.  ity.     Rogers  ?■.   Wendell,  54   Hun  (N. 

n  action  was  brought  against  Y.)  541 ;  Ex  fnrte  Williams,  17  S,  Car, 

tors  of  a  deceased  receiver  to  396;     IJ   Am.  &    Eng.    R.    Cas.    ^^. 

>r    services  rendered    in  the  Where   a  receiver  aligns  claims  and 

ent  of  the  receivership.    The  covenant!  thai  the  assigned  claims  are 

Martin,  J.  said  :  "It  is  no  an-  due  and  unpaid,  he  is  not  personally  lis- 

le  plaintiff's  claim  to  say  that  ble  on  the  covenant.  Livingston  v.  Pet- 

nd  proper,  and  the  court  will  tigrew,  7  Lans.  { N.  Y.)  405. 


InagtmMit  and  RECEIVERS.  Control  of  Pi-oporty, 

d.  When   Court   Gives   Discretionary    Authority.— 

Courts  are  slow  to  authorize  a  receiver  to  exercise  discretion  in 
the  making  of  contracts,  and  will  only  do  so  in  cases  of  necessity. 
But  when  such  discretion  has  been  given  and  has  been  exercised 
in  good  faith,  the  court  will  not  annul  or  disregard  them  at  pleas- 
ure, even  if  they  seem  to  it  to  have  been  injudicious,  but  will  pro- 
ceed upon  equitable  principles,  having  regard  to  the  peculiar 
nature  of  the  receiver's  power  and  duty  in  such  cases.* 
6.  Beoeiver's  Certificatei. — See  Receivers  of  Railroads. 

Where  a    receiver  is    authorized  to  exist,  they  are  of  a  character  to  entitle 

make  an  expenditure,  and  has  no  funds,  the  part/  applying  to  the  relief  asked, 

he  maj  bjr   express    agreement  make  This     determination     is     not    to    be 

the  expenditure  a  charge  on  the  trust  reached  upon  the  theory  that  the  chan- 

estate,  or  he  may    advance  the  money  cellor  can   disregard  or    annul    such 

and  will  have  a  lien  therefor,  which  contracts  at  pleasure,  but  upon  equi- 

he  may  transfer.     New  v,   Nicoll,  73  table  principles  applied  to  the  manage- 

N.  Y.  131 ;  Rogers  v.  Wendell,  54  Hun  ment  and  winding  up  of  an  insolvent 

(N.  Y.)  540.  estate  of  this  peculiar  character." 

1.  Vanderbilt  r.  Central  R.  Co.,  43  N.  Completed  Ctontraot. — When  the  con- 
T.  Eq.  669;  35  Am.  &  Eng.  R.  Cas.  18.  tract  has  been  completely  performed 
In  this  case  Magie,  J.,  said :  **I  cannot  and  accepted  by  the  receiver,  payment 
find  any  countenance  for  the  notion  that  will  be  made  therefor,  in  the  absence 
the  contracts  of  a  receiver,  made  under  of  fraud,  even  though  the  chancellor 
either  the  implied  or  express  author-  deems  it  to  have  been  an  injudicious 
ity  conferred,  may  be  revoked  or  an-  contract.  On  this  point  Magie,  J,  in 
nulled  at  the  pleasure  of  the  chancel-  Vanderbilt  r.  Central  R.  Co.,  43  N.J. 
lor.  Doubtless  the  chancellor  has  Eq.  669;  35  Am.  &  Eng.  R.  Cas.  18, 
power  to  retain  in  his  hands  the  said :  *4f  the  contract  has  been  com- 
administration  of  such  a  trust,  and  to  pletely  performed,  and  its  perform- 
personally  direct  and  order  each  con-  ance  accepted  by  the  receiver,  and  the 
tract  into  which  the  receiver  should  claim  is  merely  for  compensation,  re- 
enter. But  it  would  obviously  be  im-  lief  of  that  nature  would  seem  neces- 
practicable  to  adopt  such  a  course  in  sarily  to  be  awarded,  unless  the  appli- 
runnin^  a  railroad.  To  select  and  em-  cant  should  appear  to  have  dealt 
ploy  the  necessary  subordinates;  to  fraudulently  or  collusively  with  the  re- 
contract  for  and  purchase  materials  ceiver,  to  the  detriment  of  the  trust, 
and  supplies,  and  to  anticipate  in  Even  if,  in  the  judgment  of  the  chan- 
these  respects  the  future  needs  of  one  cellor,  the  contract  was  injudicious  or 
of  the  gigantic  corporations  by  express  improvident  and  unreasonable,  unless 
orders  in  each  case,  would  require  the  the  contractor  should  appear  to  have 
whole  time  of  the  chancellor.  .  .  .  contracted  with  notice  of  the  im- 
It  must  have  been  contemplated  that  proper  character  of  the  contract,  no 
in  the  performance  of  these  multifa-  just  reason  could  be  given  for  delsar- 
rious  duties  some  degree  of  discretion  ring  him  from  the  agreed-on  compen- 
might  be  accorded  to  the  receiver,  sation,  which  the  receiver  might,  for 
Whether  a  power  to  exercise  such  dis-  his  negligence  or  misconduct,  be  re- 
cretion  would  not  be  assumed  to  exist  quired  to  repay  to  the  fund." 
in  every  case,  without  a  special  order.  Unperformed  Ctontract. — One  who  has 
need  not  be  considered,  for  it  is  clear  in  good  faith  entered  on  the  perform- 
that  the  chancellor  may  accord  such  ance  of  a  contract  made  by  the  re- 
discretionary  power  by  a  general  order  ceiver,  but  which  the  court  annuls  as 
such  as  was  made  in  this  cause,  improvident,  will  be  reimbursed  his 
When  a  receiver  has  thus  acquired  actual  expenses  therein  out  of  the 
discretionary  powers  to  operate  an  in-  fund.  In  Vanderbilt  r.  Central  R. 
solvent  railroad,  his  position  is  pecul-  Co.,  43  N.  J.  Eq.  669;  35  Am.  &  Eng. 
iar,  and  the  contracts  he  makes  for  R.  Cas.  18,  Magie,  }.,  said :  "But  if 
that  purpose  are  sui  generis  .  .  .  the  contract  had  not  been  performed. 
The  first  question  to  be  determined  and  the  applicant  seeks  a  direction  for 
is  whether,  if  the    alleged  contracts  its  performance    or  damages  for  its 
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LATKOr  TO  CoiTKT. — The  relation  of  a  receiver  to  the 
lointing  him  is  one  of  agency ;  he  is  merely  its  ministe- 
r,  called  to  act  as  an  indifferent  person  between  the  par- 
e  suit,  to  take  possession  for  the  conrt  pendente  lite,  and 
:he  property  or  fund  in  litigation  for  the  benefit  of  all 
es,  when  it  does  not  seem  to  the  court  equitable  that 
,rty  should    have  possession   or  control  of  it.*     The 


Becaivar  Fenon&Uy  Ukble. —  If  the 
conduct  of  the  receiver  require  it,  the 
court  iniiy  compel  him  personally  to 
doe»  not  appear  that  the  make  eo*"!  to  I'le  fund  losses  tirising 
had  notlee  that  it  was  of  to  it  from  the  currying  out  of  his  itn- 
ter?  In  such  case,  to  direct  provident  contracts,  or  for  compensa- 
lance  of  the  contract,  or  to  lion  allowed  contracting  parties  who 
ages  for  its  non-perforni'  entered  on  their  performance.  Van- 
d  injure  and  despoil  the  derbilt  r\  Li  tile,  43  N.  J.  Eq.  66g;  35 
;  mere  benefit  of  tlie  con-  Am.  &  Eng.  R.  Caa.  18. 
he  course  of  equity,  under  Poollss  Oontraot. — Where  a  pooling 
iBtances,  seemi  plain.  The  contract  was  in  force  at  the  time  the 
with  a  receiver  must  be  aa-  receiver  was  appointed,  nothing  wai 
low  that,  if  he  ceeks  to  en-  provided  concerning  it  in  the  orders  ol 
ntract,  it  must  come  under  the  court,  and  tlie  receiver  continued  it 
ro(  a  court  of  eijuity,  and  in  force,  //c/t/,  that  he  could  not  alter- 
appears  to  be  injurious  to  wards  set  up  its  Invaliditjr,  but  must 
nanaged  by  that  court,  it  account  to  the  other  contracting  roadi 
apossible  for  that  court  to  for  money  received  under  it.  Mat- 
it.  He  cannot  complain,  thews,  ].,  said  in  this  case,  Central 
;  the  court  decline  to  direct  Trust  Co.  v.  Ohio  Cent.  R,  Co.,  33 
ract  to  be  performed,  or.  if  Fed.  Rep.  306,  23  Am.  &  Eng,  R.  Caa. 
repudiated  by  the  receiver,  6G6:  "The  question  now  presented  to 
lamages,  in  the  ordinary  me  isnotwhether  en  unperformed  and 
term,  for  its  non-perform-  executory  contract  shall  be  enforced, 
■ether  '                 '    "■ 


if  the   contractor   has,   in  norwhetherdamagesshallberecovered 

,   entered    into   a   contract  against  a  party  who  refuses  to  operate 

;iver   clothed  with   discre-  under  it.   It  is  whether  one  party,  who 

'era,  and  before  the  unrea-  has  received  all  the  expected   benefits 

or  improvidence  of  such  to  be  derived  from  it,  shall  account  for 
d  been  brought  to  his  no-  the  fruits  of  its  performance,  which,  by 
idicially  determined,  has  its  terms,  belong  to  another,  and 
rations  for  its  performance,  which,  contrary  to  its  terms,  it  retains. 
erein  expended  money  or  The  contract,  whether  legal  or  not, 
obligations  which,  if  the  was  not  binding  on  the  complainant  or 
as  unperformed,  he  cannot,  receiver;  and  if  objected  to  in  season, 
nable  diligence,  be  reim-  proper  instruction  would  have  been 
protected  against,  then  it  given  in  reference  lo  its  recognition 
ivlously  inequitable  to  turn  and  adoption.  Failing  to  take  proper 
i  submit  to  such  loss,  or  to  steps  to  that  end,  the  receiver  was 
3  such  redress  as  he  might  necessarily  left  at  liberty  to  exercise 
10  against  the  receiver.  If  his  own  judgment  and  discretion  in 
:d  in  good  faith,  then,  al-  reference  to  it.  .  .  .  Good  faith  re- 
nay  not  be  entitled  to  en-  quires  that  the  proceeds  arising  from 
niract  because  the  receiver  its  operation,  and  which  by  its  terms 
nprovidentty.  yet  he  ought  belong  to  the  petitioner,  should  be 
lowed  to  suffer  actual  loss,  paid  over  to  him.  without  regard  to 
be  made  whole,  and,  since  the  questions  now  made  as  to  the 
r  merely  represents  the  original  validity  of  the  contract." 
mid  be  made  whole  out  of  1.  /h  raColvin.j  Md.Ch.  too;  Elli- 
cott  V.  Warford,  4  Md.  So;  Hooper  v. 


£elBtloii  to  Oonrt.  RECEIVERS.  Bond  Beqnired. 

receiver  has  been  aptly  termed  the  "arm  of  the  court,"  also  "the 
hand  of  the  court,"  by  which  it  seizes  the  subject-matter  in 
controversy  and  preserves  it  for  the  benefit  of  whoever  shall 
ultimately  become  entitled  thereto.* 

1.  Snpervisioii  by  the  Court. — As  a  receiver  derives  his  official 
existence  from  the  court  whose  creation  he  is,  so  at  every  step 
he  is  subject  to  the  control  and  supervision  of  such  court  in  his 
management  of  the  property  or  fund  placed  in  his  charge.  His 
powers,  which  are  derived  from  the  order  of  his  appointment, 
the  same  court  may  enlarge  or  restrict  ;*  it  may  exact  security 
for  the  faithful  performance  of  his  duties,  and  pass  upon  the 
sufficiency  thereof  ;*  it  fixes  his  compensation,  increasing  or  di- 
minishing the  same  from  time  to  time,  as,  in  its  discretion,  the 
circumstances  or  difficulty  attending  the  administration  of  the 
trust  require;*  it  may  call  upon  him  to  account  at  such  times, 
in  such  manner,  and  to  such  persons  as  it  may  direct  ;*  and,  finally, 
for  sufficient  cause,  it  may  remove  the  receiver  and  appoint  a 
successor  in  his  place;  or,  when  the  object  for  which  the  receiver- 
ship was  created  has  been  attained,  it  may  terminate  the  receiv- 
ership and  discharge  the  receiver.® 

8.  Bond  Beqnired. — Although  a  receiver  is  an  officer  of  the 
court  and  subject  to  its  direction  and  control,  he  is  nevertheless 
required  by  the  court  to  give  bond  with  approved  sureties 
for  the  faithful  execution  of  his  trust.  Accordingly  the  general 
rule  is  as  follows : 

a.  General  Rule  as  to  Security. — Before  entering  upon 
his  duties,  and  particularly  before  taking  possession  of  the 
receivership  fund  or  property,  the  court  will  require  a  receiver 
appointed  by  it  to  enter  into,  a  bond  or  personal  recognizance, 
with  sufficient  security,  either  to  the  clerk  of  the  court  or  to  the 
State,  usually  conditioned  to  faithfully  perform  the  duties 
incident  to  the  trust,  and  to  obey  such  orders  affecting  the 
trust  estate  as  the  appointing  court  may  from  time  to  time 
make.^ 

Winston,  34  111.  353 ;  Matter  of  Burke,  Wilson,  i  Bland  (Md.)  418^  Ellicott  v. 

I  Ball  &  B.  74;  Fairfield  v,  Weston,  a  Warford,  4  Md.  80. 

Sim.  &  S.  ^;   Bryan  v,  McCormick,  2.  Booth  t;.  Clark,  17  How.  (U.S.) 

X  Cox  422;  Field  v.  Jones,  II  Ga.  413;  322;    In  re  Colvin,  3  Md.   Ch.  300; 

Broad  v.  Wickham,  i  Sm.  Ch.  Prac.  Williamson   v.  Wilson,   i  Bland   Ch. 

500;  Angel  V.  Smith,  9  Ves.  33^;  Cur-  (Md.)  418. 

tis  r.  Leavitt,  i  Abb.  Pr.  (N.  Y.)  274;  8.  See   infra,  this   title.   Bond  Re- 

10  How.  Pr.  (N.  Y.)  481 ;  Chautauqua  quired, 

Co.  Bank  r.  White,  6  Barb.  (N.  Y.)  4.  See  infra,  this  title,  Compensa- 

584;  Booth  V.  Clark,  17  How.  (U.  S.)  Hon  Allowed. 

322.  5.  See  infra,  this  title.  Accounting 

1.  U.  S.  V,  Murphy,  44  Fed.  Rep.  Exacted, 

39;  45  Am.  &  Eng.  R.  Cas.  102;  Run-  6.  See  infra,  this  title,  Removal  or 

yon  V,  Farmers',   etc.,  Bank,  4  N.  J.  Discharge, 

Eq.  480 ;  Van  Rensselaer  v.  Emery,  9  7.  Carper  v,  Hawkins,  8  W.  Va.  304 ; 

How.  Pr.  (N.  Y.)  135;  Williamson  v.  Banks  v.  Potter,  21  How.  Pr.  (N.  Y.) 
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V.  Martin,  i  Thomp.  ft 
joi;  I»  re  Eagle  Iran 
e(N.  Y,)38s;  William- 
n,  t  Bland  (Md.)  413; 
,  Ward,  1  Conn.  396; 
d  OrrcTT,  3  Atk.  337; 
orth,  17L,  T,  N,  S.  405; 
jrie,  II  Beav.  30;  Tylee 
eav.  583. 

flnraUM— Two  or  more 
tuallj'  required,  though 
'  dispenie  with  two  and 
iton  I'.  Martin,  i  Thomp. 
504:  /■  ri  Mechanic!' 
Abb.  Pr.  (N.  Y.)  446; 
d  Orrery,  3  Alt  137; 
:r,  1007 ;  /■  rt  Ward,  31 

Mam*  InrMr- — Anji  one 
ne  jrears  of  age,  of  sound 
L  «  married  woman  may 
irety.      Smith    on    Rec. 

letoro  accept!  ng  ■  surety, 
he  la  a  substantial  per- 
ore  V.  Phillip*.  4  M.  & 
V.  Scandrett,  W.  Bl.  444 ; 
\d  h=  ii  required  to  be  a 
Vith  UB,  the  qucition  ol 
to  lareely  in  the  discre- 
urt,  which  should  salisfv 
retponsibilily  and  s<rf- 
ecurity  offered,  Edw.  on 
:h  on  Rec.  17.  In  Eng- 
I  must  be  residents. 
Laphael,  i  Sim.  ft  S.  4^3 ; 
the  Federal  courts  wilt 
etiei  on  the  bond  of  a 
ea  outside  of  the  district 
court  has  jurisdiction, 
reason  be  shown  for  the 
'lor  XI.  Life  Assoc.  3  Fed. 

a  public  officer  of  the 
ouri  was  authorized,  in 
acity,  to  wind  up  an  In- 
>ration  located  in  Mis- 
ig  business  in  Tennessee 
Ltes.  He  was  appointed 
he  corporation  by  the 
uri  court,  with  Instruc- 
t  the  assets  through  all 
:  hold  them  for  distribu- 
to  instructions  ot  the 
ilted  States  circuit  court 
-n  district  of  Tennessee 
h  officer  receiver  of  all 

company  to  be  found 
itc  of  Tennessee,  on  con- 
•  should  pay  the  funds 
strj  of  the  court,  and 
o  give  a  bond,  with  resi- 
juri  as  sureties.     In  ren- 


dering the  opinion  of  the  court.  Ham- 
mond, D.  T.,  said  :  "  Being  desiroiu. 
upon  principles  of  comity,  if  for  do 
other  reason,  to  give  as  much  effect  as 
possible  to  the  proceedings  in  Mii- 
Bouri.  the  home  of  the  corporation. 
without  injury  to  any  o(  the  rights, 
real  or  supposed,  of  the  Tennessee 
creditors,  it  at  first  appeared  to  me 
that  it  would  answer  the  ends  of  jus- 
tice to  refuse  a  receiver,  dissolve  the 
attachment,  and  permit  Relfe  to  go  on 
with  his  collections;  hut  to  restrain 
him  from  taking  the  funds  t>evond  tbe 
jurisdiction  ot  the  court  until'this  con- 
troversy was  settled,  and  to  require 
him  to  pay  his  collections  into  the  reg- 
istry of  this  court,  as  a  further  security 
against  their  removal.  This  was  not 
satisfactoiT  to  the  plaintilfs,  and  inas- 
much as  tbey  insisted  that  the  laws  of 
Missouri  could  not  operate  in  Tennes- 
see, nor  the  decrees  of  its  courts,  nor 
the  assignment  in  a  case  like  this,  it 
seemed  necessary  to  strengthen  Relic's 
title  by  appointing  him  receiver  here, 
and  it  was  so  ordered.  He  was  re- 
quired to  pay  the  funds  into  this  court, 
and  enjoined  from  making  any  other 
disposition  of  them.  He  submitted  to 
this  course  and  accepted  the  condi- 
tions, presumably  with  the  consent 
and  advice  of  the  court  Id  Missouri; 
but,  whether  that  be  so  or  not  the 
power  to  prerent  any  injury  br  his 
removing  the  assets  was  considered 
ample,  and  I  had  no  doubt  the  pro- 
ceedings could  progress  amicably  be- 
tween the  two  courts,  and  much  unnec- 
essary expense  be  thereby  saved.  He 
has  tendered  the  required  bond,  with 
sureties  residing  in  Missouri,  of  ample 
means  for  the  purposes  of  security. 
This  petition  for  a  rehearing  is  a  very 
earnest  protest  against  that  decree, 
and  against  a  bond  given  only  by  non- 
residents. The  objections  are  (i)  that 
Relfe  is  an  officer  of  a  foreign  State, 
subject  to  Its  laws ;  (i)  that  he  is  the 
receiver  of  a  foreign  court,  subject  to 
its  control;  (3)  tRat  he  is  a  party 
to  the  suit,  and  not  indifferent  or 
impartial;  [4)  that  he  is  a  nonresi- 
dent,  and  resides  at  a  distance,  and 
(5)  that  his  sureties,  at  least,  should 
reside  here. 

"As  a  general  rule,  the  appointment 
of  a  receiver  and  the  proper  person  to 
be  appointed,  are  matters  within  the 
discretion  of  the  court;  not  arbitrary, 
it  is  true,  but  to  be  governed  by  sound 
considerations  of  judicial  judpneni, 
each  case  to  be  determined  according 
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to  its  own  circumstances.  High  on  erning  the  discretion  of  the  court  in 
Receivers,  ^  65 ;  Kerr  on  Receivers  appointing  receivers  and  taking  bonds. 
(Bisph.  ed.),  §  577.  Private  prefer-  Reife  is  subject  to  this  court;  can  be 
ences  must  ^-ield  to  public  consider-  removed  or  punished  for  contempt; 
ations ;  and  no  man  can  claim  it  for  and,  in  this  da}'  of  railroads  and  tele- 
himself  or  his  particular  friend,  es-  graphs,  his  residence,  a  day's  journey 
pecially  in  a  case  like  this,  where  so  from  the  State,  where  his  duties  are 
many  absent  parties,  not  known  to  the  confined  to  foreclosing  mortgages  bj 
record,  and  who  are,  and  doubtless  will  legal  proceedings  or  sales  under  pow- 
remain,  quite  ignorant  of  these  pro-  ers  of  trust,  cannot  be  a  serious  objec> 
ceeding^  are  interested  in  the  subject-  tion.  High  on  Receivers,  ^  6q. 
matter  of  this  controversy.  In  re  **  He  is  required  to  account  semi- 
Empire  City  Bank,  10  How.  Pr.  monthly, and  no  opportunity  is  afforded 
(N.  Y.)  498;  Edwards  on  Receivers  for  any  violation  of  the  injunction.  It 
>6o.  is  no  more  onerous  for  these  citizens  of 

"  Most  of  these  objections  would  have  Tennessee  to  be  compelled,  if  neces- 

great  force,  if,  in  the  relations  we  bear  sary,  to  pursue  Relfe  for  a  breach  of 

to  the   State  of  Missouri,  it  is  to  be  his  duties  in  the  courts  of  Missouri, 

treated  as  a  foreign  State,  and  its  citi-  than  it  would  be  to  compel  the  citizens 

zenB  entitled   in    our    courts  to  such  of  Missouri,  or  any  of  the  thirty  other 

considerations    only   as  are    given  to  States,  to  pursue  a    citizen  of    Ten- 

foreigners.    It  must  be  conceded  that  nessee  for  any  breach  of   his  duties 

in  this  matter  of  insolvent  laws,  and  as  receiver,  if  one  should  be  appointed 

the  administration  of  assets  situated  in  residing     in    that    State.      And    this 

different  States,  there  has  grown  up  a  applies  as  well  to  the  sureties  on  the 

selfishness  which  comes  very  near  to  bond.'* 

that  which   absolutely  foreign   States  And  see  Bx  parte  Milwaukee,  etc., 

show  to  each  other.     But,  afler  all,  R.  Co.,  5  Wall.  (U.  S.)  188,  where  the 

principles  of  courtesy  and  comity  do  Supreme  Court  held  that  the  fact  of 

prevail,  and  the  insolvent  laws  of  one  the  non-residence  of  the  sureties  within 

State  may  be  permitted  to  operate  in  the  district  was  not  sufficient  reason 

another  State    for  the    promotion  of  for  rejecting  a  bond  not  otherwise  ob- 

justice,  when  neither  the  latter  State  jectionable. 

nor  its  citizens  will  suffer  any  incon-  Amount  of  Bond.  —  The  bond  is 
▼enience  or  injury  thereby,  and  the  usually  in  double  the  amount  of  the 
title  of  a  foreign  receiver  will  be  recog-  annual  rental  or  yearly  value  of  the 
nized  where  it  can  be  done  without  real  estate  to  be  collected.  Seton  on 
detriment  to  the  citizens  of  the  State  Deer.  1007.  Where  debts  or  out- 
granting  the  recc^nition.  High  on  Re-  standing  estate  are  to  be  got  in,  se- 
ceivers,  §  47.  curity  is  given  for  the  full,  or  something 

**  I  have  no  doubt  that  this  court  is  so  beyond  the  full  amount  which  is  or- 
far  a  court  of  the  State  of  Tennessee  dered  or  expected  to  be  received.  With 
that  it  is  its  duty  to  afford  all  the  pro-  a  view  to  reducing  the  amount  of  the 
tection  to  the  plaintiffs  in  this  case  bond  the  receiver  may  be  restricted 
which  a  State  court  would  or  should  from  getting  in  mortgage  debts,  i  Fish- 
afford  to  its  own  citizens.  But  it  is  er  on  Mort.  405 ;  and  with  the  same 
also  true  that  because  of  a  fear —  view,  part  of  the  estate  may  be  ordered 
whether  well  or, ill  founded,  it  is  not  to  be  paid  into  court  for  safe  custody 
material  to  inquire — that  State  tri-  and  security'  required  for  the  rest, 
bunals  would  give  more  consideration  Poole  v.  Wood,  Seton  on  Deer.  X007; 
to  the  interests  of  the  citizens  of  the  Ex  parte  Clayton,  i  Russ.  476.  See 
State  than  would  always  be  justified  in  In  re  Eagle,  2  Ph.  201. 
controversies  between  their  own  and  It  is  not  regular  to  take  as  security 
citizens  of  other  States,  the  Federal  for  a  receiver  the  assignment  of  a  mort- 
courts  have  been  invested  with  concur*  gage  belonging  to  him.  Mead  v.  Lord 
rent  jurisdiction  over  such  controver-  Orrery,  3  Atk.  237 ;  but  where  one  of 
sies.  This  seems  to  imply  that  in  this  three  executors,  appointed  receiver  in 
court,  at  least,  the  citizens  of  other  another  matter,  in  conjunction  with 
States  should  not  be  considered  so  his  coexecutors  assigned  a  mortgage 
much  as  foreigners,  and  their  non-resi-  belonging  to  their  testator  as  security 
dence  here  should  not  weigh  so  much  for  the  receivership,  it  was  held  to  be  a 
against  them  in  the  enforcement  of  valid  assignment,  and  that  it  must  stand 
rules  and  regulations  of  practice  gov-  as  security  for  whatever  amount  might 
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SING  WITH  Security.  — The  court,  in  a  proper 
ispense  with  the  giving  of  sureties,'  and  when 
to  that  effect,  the  appointment  is  complete  by 
the  receiver's  own  bond,  which,  however,  is  in- 
as  the  court  will  not,  even  with  the  consent  of 
lanction  the  appointment  unless  the  receiver's  own 

rv  A  Prerequisite  to  Receiver's  Control  of 


■  receiver,  although  the  1.  Bmnks  i;.  Potter,  3[  How,  Pr.  (N. 

1  strongly   condemned.  Y.)  471;  Dilling  v.  Foster,  21  S.  Car. 

Orrery,   3   Atk.   337.  319;   Ridout  V.   Plymouth,   Dick.  6S; 

ir  to  take  the  bond   of  Carlisle     v.     L.ord     Berkeley,    Ambl. 

I   guarantj  association.  599;     Hlbbert    t'.   Hibbert,  3   Meriv. 

ze,  II  Beav.  30;  though  f&\.     And   see   Wilson   i.  Wilson,   11 

government   stock    has  Jur.   793, 

s  security.     Betaugh  t>.  As,  where  the  parties,  on  their  own 

1  on  Rcc.  17.  authority,   nominate   a    receiver    and 

Id.— Where  an  act  pro-  then  apply  for  liberty    for  him  to  act 

rointment  of  a  receiver  without  security.      Manners  tj.  Furze, 

al  of  his   bond  by  the  1 1   Beav,  30.     But  if   a  reference  has 

cannot  be  approved  by  been  made  to  a  master  to  appoint  a 

court,  and   the  receiver  receiver,  the  court  will   not,  vrith  the 

ted   and   the   bond  ap-  consent  even  of  the  parties,  dispense 

ourt  in   lerm   lime  and  vrith  the  UFual  security.     Manners  i'. 

in  vacation.     Newman  Furze,  11  Beav.  30:  and  a  receiver  will 

S  Ind.  119.  not    be    appointed    without    sureties, 

ven  in  pursuance  of  the  though  not  objected  to,  if  persons  not 

ie  court   becomes   one  competent  to  consent  are  interested, 

ice  of  law,  and  hence  a  Tjlee  7'.  Tylee,  17  Beav.  583.     Security 

irsuance  of  an  order  or  may  also  be  dispensed  with  where  a 

^ive^  to  the  clerk  of  the  receiver  is  appointed  without  salary. 

!d  for  the  faithful  per-  Gardner  v.   Blane,    1   Hare   381 ;  and 

;  receiver'ii  duty,  does  was  not  required  of  the  mortgagee  of 

the   prohibition   of   a  West  India  estates  appointed  receiver 

ig  a  sheriff  or  oilier  of-  In  England.     Davis  v.  Barrett,   13   L. 

any    bond,    obligation  J.  N.  S.  Ch.  304. 

color  of  his  office.  But  the  Irish  court  of  chancery  re- 
are  provided  by  law.  quires,  of  the  person  appointed  re- 
lild,  49  N.  Y.  Super,  cciver,  adequate  security,  even  though 
Id  V.  Wilson,  81  N,  Y.  the  persons  in  interest  agree  that  he 
may  be  appointed  merely  on  his  own 
bond  a  mere  personal  recognizance.  Bailie  v.  Bailie,  1  Ir. 
:  clerk  because  it  is  not  Eq.413. 

Bcially  as  clerk,  where  a.  Itanks   r/.   Potter,    11     How.    Pr. 

Its  face  that  there  was  (N.  Y.j  471;  Conolly  v.  Codd,  H.  &  J. 

the  clerk  individually,  624. 

given  in  pursuance  of  3.  See  lafra.  this  title,  page  13;. 

:  court  and  for  the  per-  In  Johnson  i'.  Martin,   i   Thomp.  & 

:   duties   to  which   the  C.  (N.  Y.)   504.   Justice   Smith  said: 

ointed    by    the     court.  "The   appointment    of    a   receiver  is 

id,  49N.  Y.  Super.  Ci.  perfected   by   the  filing  of   the  order 
for  his  appointment  with  the  report  of 

«L — Receivers  appeal-  the  referee,  and  the  security  required 

1  from  the  judgment  of  by  such  order  and  report.     In  this  esse 

should  not  be  required  the  order  of  the  county  judge  required 

rdeas     bonds.     Central  the   receiver   to  eiecute  a  bond,  wilh 

.  Louis,  etc^  R.  Co.,  41  sureties.      No  title  passed,  and  no  au- 
thority OS  receiver   wa*  conferred  or 
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rf.  Additional  Security  on  Extension  of  Receivership. 

— If  the  security  becomes  inadequate  in  consequence  of  the  dis- 
covery of  additional  property  of  the  debtor,  or  of  a  new  acquisi- 
tion of  property  by  the  receiver,  the  proper  course  is  to  require 
him  to  give  further  security.  The  court  that  appointed  him  will, 
upon  the  application  of  any  party  interested,  compel  him  to  do 
so,  and  if  he  should  not,  will  remove  him  and  appoint  another 
receiver.* 

e.  Security  Becoming  Insufficient. — In  the  event  of  the 

security  of  a  receiver  becoming  insufficient,  the  court -may  make 
a  rule  upon  him  to  show  cause  why  he  should  not  give  additional 
sureties,  and»  upon  his  failure  to  do  so,  may  remove  him  and 
appoint  another  in  his  place.^ 

existed  till  the  receiver  named  in  the  on  his  bond  as  receiver.     Shakelford 

order  complied  with  the  order  for  his  v,  Shakelford,  32  Gratt.  (Va.)  510.  The 

appointment."      Thompson    on    Pro-  court  in  this  case  made  an  alternative 

visional  Remedies  477 ;  Banks  v.  Pot-  order  that,  unless  the   first   receiver, 

ter,  21  How.  Pr.  (N.  Y.)  469;  Conger  within  sixty  days,  paid  over  the  funds  in 

T'.  Sands,  19  How.  Pr.  (N.  Y.)  8;  Voor-  his  hands  to  his  successois,  a  suit  should 

hees   V.   Seymore,   26   Barb.    (N.    Y.)  be  brought  against  him  and  bis  sureties 

569.  therefor  by  a  commissioner  named  in 

And  where  the  order  required  the  the  order,  who  was  required  to  give 
receiver  to  execute  a  bond,  with  sure-  bond  for  the  faithful  performance  of 
ties,  it  was  held  that  at  least  two  sure-  his  duties.  And  it  must  plainly  appear 
ties  were  required,  and  an  obligation  that  the  court  below  erred  before  the 
under  seal,  and  that  the  execution  and  appellate  court  will  reverse  its  action, 
filing  of  an  instrument  in  the  form  of  For  security  becoming  insufficient  by 
a  bond,  but  not  sealed,  and  signed  vacating  receiver's  bond  as  to  one  sur- 
by  only  one  surety,  did  not  au-  ety,  see  Discharge  of  Sureties^  infra^ 
thorize  the  receiver  to  act.  Johnson  this  section,  and  Caflaghan  f.  Cana- 
ls. Martin,  i  Thomp.  &  C.  (N.  Y.)  ghan,  8  Ir.  Eq.  572;  O'Keeffe  r.  Arms 
504.  strong,  2  Ir.  Ch.  115.  Upon  discharge  of 

Failure  of  Receiver  to  Give  Bond  No  one  surety  during  receivership,  receiver 

Defense  to  an  Action. — The  fact  that  the  must    enter    into   fresh    recognizance 

receiver  has  not  given  bond  is  no  de-  with      new      sureties.     Vaughan     v, 

fense  to  a  suit  by  him  to  recover  prop-  Vaughan,   Dick.  90;    Blois   v*   Betts, 

ertyof  the  corporation,  where  the  de-  Dick.    336;   and   also  where  a  surety 

cree     appointing    such    receiver    did  becomes    bankrupt    Dan.    Ch.    Prac. 

not  require   him  to  give  bond.     Wil-  1603,   and    Kerr  on   Rec.    (Bisp.   ed.) 

son    V.  Welch     (Mass.    1892),    31    N.  273. 

E.    Rep.  712;   38   Am.  &   Eng.  Corp.  Where  one  of  the  sureties  dies  or 

Cas.  5.  goes  abroad  and  the  receiver  is  unable 

1.  Banks  t'.  Potter,  21  How.  Pr.  (N.  to  procure  another,  it  is  not  the  prac- 

Y.)474;  Cagger  v.  Howard,   i    Barb,  tice   to   charge  the  receiver  with  the 

Ch.     (N.   Y.)    370;    Wise   v.    Ashe,  expense   of  his  discharge  or  the  ap- 

I  Ir.  Eq.  210;  Downshire  v.  Tyrrell,  pointment  of  a  new  receiver.     Lane  v. 

Hayes    354;    Beach  on   Rec,   §    175;  Townsend,  2  Ir.  Oh.  120. 

Edw.  on  Rec,  §  109;    Smith  on   Rec,  But  where  one  of  the  sureties  of  a 

4    192.  receiver    dies '  leaving    real   property 

If  in  such  case  the  receiver  be  re-  bound  by  his  recognizance,  his  de- 
moved,  and  seeks  the  costs  incident  to  cease  is  no  ground  for  requiring  the 
his  original  appointment,  he  must  receiver  to  procure  a  new  surety, 
make  a  special  case  for  them.  Wise  v.  Where,  however,  the  deceased  surety 
Ashe,  X  Ir.  Eq.  210.  has  not  left  any  property  available  for 

3.  If,  upon  direction  of  the  court,  he  the  purpose  of  satisfying  the  recogni- 

fails   to   pay   over   the    assets   in    his  zance,  the    court  will   require  a  new 

hands  to  his  successor,  suit  may  be  surety  to  be   appointed.      Averall   v. 

brought  against  him  and  his  sureties  Wade,  F.  &  K.  341. 
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ATUEE  OF  Sureties'  Liability. — Sureties  are  held  to 
ict  obligation  of  their  bond  and  will  not  be  released  there- 
in their  own  application  unless  it  be  for  the  benefit  of  the 
in  the  cause,  or  the  estate,'  or  unless  underhand  practice 
ved  and  the  person  secured  shown  to  be  connected  with 
ractice,* 

/hen  Liability  of  Sureties  Becomes  Absolute. — The 
ir  recognizance  becomes  absolute  upon  the  failure  of  the 
•r  duly  to  perform  his  duties  and  account  to  the  court.* 
tei,  it  is  held  that  the  receiver  and  his  sureties  are  not  lia- 
an  action  on  the  bond  until  he  has  failed  to  obey  some 
[lar  order  of  the  court  in  relation  to  the  effects  placed  in 
nds,  and  his  default  has  been  ascertained.  The  regular 
,  according  to  well-settled  practice,  is  to  proceed  against 
ceiver  in  the  first  instance  by  rule  or  order  to  render  his 
it,  and  if  he  fail  in  the  proper  discharge  of  his  duty  within 
>pe  of  his  bond,  then  to  obtain  leave  of  court  to  sue  upon 
nd.* 

I  a  BUretj'  becomes  bankrupt,  It  mtty  be  that  In  some  case*  the 
iver  is  usuallv  required  to  en-  suretj'  might,  hy  order  of  court  and 
fresh  recognizance  with  two  upon  reasonable  notice,  be  brought  inia 
irelies.  The  order  is  made  on  the  action  in  which  the  receiver  had 
IS.  Dan.  Ch.  Pr.  1603;  Kerr  been  appointed  and  proceeded  against 
(Bispham's  ed.)  173.  therein.  But  this  practice  is  not  to  b« 
flith  V.  Griffith,  2  Ves.  400.  encouraged,  if,  indeed,  it  can  be  sus- 
mllton  V.  Brewster,  I  Moll.  407.  tained  in  any  case.  Atkinson  v. 
bllitv  of  a  surety  grows  out  of  Smith,  S9  N.  Car.  74. 
rtaiing  as  suretv  on  the  bond,  If,  however,  ihe  receiver. die*.  It  lie- 
be  ascertained  and  enforced  cornea  Impossible  to  pursue  the  ordl- 
suit  on  the  bond  in  a  comnion-  nary  course  against  him,  and  theremedT 
rl,  where  lull  opportunity  for  Is  against  the  sureties  On  their  bond, 
defense  and  the  constitutional  Weems  v.  Lathrop,  43  Tex.  307; 
r  trial  by  jury  can  be  had.  French  1:  Dauchv.  57  Hun  (N.  V.) 
n  T'.  Morgan,  79  Va.  373;  but  a  100;  Ludgater  v.  'Channell.  3  M.  &  G. 
ippi  statute  authorizing  the  i-ji,:  reversing  \c,?,im.^^q- 
•  allow  proceedings  by  scire  The  petition  In  Ihia  last  case  set  forth 
[gainst  the  sureties,  has  been  the  facts  of  the  dealhof  the  receiver  and 
nstitutional.  Bank  of  Missis-  a  balanceduefromhlm  to  theestale.and 
Duncan,  51  Miss.  740.  prayed  that  suit  might  be  commenced 
e  a  surely  knowingly  gets  into  upon  the  recognizance  Into  which  he 
ds  part  of  the  trust  Uind,  the  bad  entered,  against  his  repreaenlatlves, 
IS  BufRcient  jurisdiction  over  real  and  personal,  and  his  sureties,  or 
'eason  of  his  suretyship  on  the  that  his  personal  representative  be  corn- 
's bond  and  his  intermeddling  pelled  to  forthwith  pass  the  accounts  ot 
,  to  make  an  order  upon  him  tils  receipts  and  payments  in  respect  to 
n  ptrsoKam  Tor  Ihe  preserva-  the  estate.  Lord  Truro,  upon  an 
the  fund,  and .  peremptorily  appeal  from  the  vice-chancellor's 
him  to  pay  It  into  court,  decision  dismissing  Ihe  petition, 
sch  V.  Denklespell,  11  Lea  granted  leave  to  bring  suit  against  the 
199.  turelies,  and  observed  that :  "  It  Is  o< 
parte  Maunsell,  9  Ir.  Et].  the  utmost  importance  that  the  func- 
tlons  of  receivers,  who  are  the  oflicen 
tc  v.  Gibson,  ai  Ark,  1401  Bank  of  this  court,  should  be  duly  discharged, 
ihlngton  V.  Creditors,  86  N.  The  respondents  in  the  present  ca«e 
j;  Atkinson  v.  Smith,  89  N.  are  the  sureties,  and  the  representative* 
of  the  receiver;  and  the  recognisance 
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in  question  was  entered  Into  in  pursu-  he  and  his  sureties  are  liable ;  and  the 
ance  ot*  a  general  order  of  the  court,  fact  that  the  receiver  rendered  valua- 
Now,  the  obligation  of  a  receiver  is  to  ble  services  for  which  he  was  entitled 
account  once   a  year,  and  to  paj  his  to  compensation,  the  amount  of  which 
balances  into  court;  but  here  this  duty  had  not  heen  determined,  is  not  com- 
was  entirely  omitted,  thus  Involving  a  petent  evidence  to  reduce  the  amount 
forfeiture  of  the  recognizance,  and  con-  of    the    surety's    liability.      Com.   v. 
sequently  constituting  a  debt  due  by  Gould,  ii8  Mass.  300. 
the  receiver.    Upon  the- death  of  the  re-        Bnrviy  Not  Liable  for  Default  Prior  to 
ceiver,  the  parties  interested  in  the  fund  Bzeontio&  of  Bond. — The  surety  is  not 
come  to  the  court  and  state  that  redress  liable  for  any  default  or  misconduct  of 
may  be  had  in  one  of  two  ways,  either  the  receiver,  prior  to  the  execution  of 
against  the  representatives  of  the  re-  the  bond,  where  the  undertaking  was 
ceiver,  or  against    his  sureties.    They  that  the  receiver  should  **  henceforth  ** 
present  their  claim  in  a  double  aspect,  faithfully  discharge  his  duties.  Thom- 
and  call  on  the   court  to  grant   them  son  v,  MacGregor,  81  N.  Y.  592 ;  Bis- 
retief  as  against  one  or  other  of  the  sell  v.  Saxton,  66  N.  Y.  60;  Scofield  v. 
respondents  to  the  petition;  and  it  is  Churchill,  72  N.  Y.  567;  Rochester  v. 
obvious  that  if  either  of  the  respondents  Randall,  105  Mass.  295 ;  8  Am.  Rep. 
had  been  omitted,  the  other  would  have  519;    Vivian  v.  Otis,  24  Wis.  518;  x 
objected,  and  with  some  reason,  to  his  Am.  Rep.  199;  Myers  v,  U.  S.,  i  Mc- 
absence.     But  the  administratrix   says  Lean  (U.  S.)  493;  Farrar  r/.  U.  S.,  5 
she  is  not  accountable  in  this  form  of  Pet.  (U.  S.)  389;  U.  S.  v,  Boyd,  15  Pet. 
proceeding;  and  the  sureties,  on  their  (U.S.)  187;  U.  S.  t'.  Giles,  9  Cranch 
part,  allege  that  there  is  a  positive  rule  (U.S.)  213;  nor  is  he  concluded  by 
of  practice  that  the  surety  cannot  be  an  accounting  as  to  the  amount  due 
made  to  account  until  the  receiver  has  by  the  receiver  and  an  order  fixing  the 
been  called  upon;  and,  further,  that  the  amount,  made  in  the  cause  in  which 
mode  of  proceeding  in  such  a  case  is  by  the  receiver  was  appointed,  when  not 
bill  against  the  personal  representative,  a  party  to  such  accounting  and   not 
I  can,  however,  find  no  authority  for  heard    therein.      Thomson    v.    Mac- 
the  rule  which  it  is  thus  sought  to  es-  Gregor,  81  N.  Y.  592. 
tablish.    .    .    .    The  t)ooks  of  practice        A  receiver  appointed  in  place  of  one 
show    that  where    there  are   not    the  removed  may,  as  a  party  in  interest, 
means  of  pursuing  the  ordinary  course  sue  on  the  bond  given  by  the  removed 
against  the  receiver,  the  surety  may  be  receiver  when  authorized  by  the  court, 
had   recourse  to;  and  the  first  part  of  Thomson    v.    McGregor,    45    N.    Y. 
tlie  prayer  of  the  petition  is  for  leave  to  Super.  Ct.  204 ;  and  though  the  suit  is 
sue  the  sureties.    Not,  therefore,  now  brought  without  an  order    of    court 
deciding  whether  the  surety  shall  pay,  authorizing  it,  first  obtained,  the  error 
or  whether  the  administratrix  may  or  is  cured  by  a  subsequent  order  ap- 
may  not  be  called  on  to  account  in  this  proving  the  receiver's  action  and  in- 
form   of  proceeding,  I  think  that  the  structing    him    to    proceed    with    its 
first  part  of  the  prayer  of  the  petition  prosecution*   such    subsequent    order 
must  be  granted,  and  it  is  unnecessary  being  alleged  in  an  amended  petition, 
for  me  to  advert  further  to  the  alterna-  Weems  v.  Lathrop,  42  Tex.  212. 
tive  relief  sought.**  In   a  suit  on   a   receiver's  bond,  it 
Brldeaee  of   Breaeh. — In   an    action  need  not  be  shown  that  there  are  funds 
by  the  commonwealth  against  a  surety  in  the  receiver's  hands,  if  he  has  been 
upon  the  official  bond  of  a  receiver  of  ordered  to  pay  and  has  been  adjudged 
an   insolvent  insurance  company,  an  in  contempt  for  not  paying,  where  the 
order  made  in  the  cause  in  which  the  bond  is  conditioned  not  only  to  faith- 
receiver    was    appointed,    fixing    the  fully  discharge  the  duties  of  the  trust, 
amount  due  from  him  and  directing  but  also  to  pay  and  apply  what  he  had 
its    payment,   is   competent    evidence  or  should  receive,  as  he  may  from  time 
both  of  a  breach  of  the  bond  and  of  to  time  be  directed  by  the  court.    Ti- 
the amount  for   which   the  surety  is  tus  v.  Fairchild,  49  N.  Y.  Suj>er.  Ct. 
liable.     In  such  an  action,  the  omis-  220;  relying  upon  the  case,  as  to  execu- 
tion of  the  receiver  to  pay  to  himself,  as  tor's  bond,  of  Scofield   v.  Churchill, 
receiver,money  which  he  had  borrowed  7a  N.  Y.  565;  and  also  citing  gener- 
of  the  company  before  his  appoint-  ally,    Gerould    v,  Wilson,  81   N.   Y. 
ment,  it  a  breach  of  his  bond  for  which  578. 
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Extent  of  Surety's  Liability. — The  surety's  liability  is 
;  ascertained  by  the  terms  of  his  bond,^  and  extends  to  the 
mt  thereof*  for  whatever  sum  of  money,  whether  principal, 
sst,*  or  costs,  the  receiver  has  become  answerable,  includ- 
le  costs  of  his  removal  and  the  appointment  of  a  successor.' 
1  surety  who  has  paid  the  full  balance  due  by  his  receiver, 
protect  himself  by  an  injunction  from  having  a  judgment 
ced  against  his  recognizance  for  anything  more.* 
Discharge  of  Sureties. — Sureties  of  a  receiver  will  not 
scharged  upon  their  own  request ;  •  nor  will  the  discontin- 

'homion  v.  MacGregor,  81  N.  Y.  hue  pav  to  the  new  recelverthe  amount 

Ross    I'.     WilliamB,    11      Heisk.  ofthefiond.     It  was  held  that  O'Dooo- 

.)  410.  hue  was  entitled  to  appeal  to  the  court 

Lerr    on     Rec.    (Bisp.   ed.)    174;  ofappeaU. 

6  Becker  on  Rec.  367;  High  on  «.  Griffith  v.  Griffith,  1  Ves.  400; 
}  1 31 :  Beach  on  Rec,  4  188.   The  Kerr  on  Rec.  <  Bisp.  ed.'.  173;  High  on 

V  would   probablv  be  limited  bj  Rec.  (jd  ed.),  4  117;    Gluck  &  Becker 

rialty  of  the  bond.' State  K.  Blake-  on  Rec.  363. 

7  Jleiak.  (Tenn.)  6.^7.  A  suretv  was,  however,  discharged  on 
>aw80n  -o.  Raynes,  3  Rusb.  466,         hie  own  application  where  he  had   be- 

the    liability    for  Interest   rests  come  such   in   violation  of  artjclea   of 

!>  in   the  discretion  of  the  court,  partnership.     Swain  t>.  Smith,  Seton  on 

a  consideration  of  all  the  facts  Deer.  (4th  ed.)  1021. 

ircumstances.      In   re   Herrick's  Payment  by  the  surety  to  a  solicitor 

s,    3    Ir.    Ch.    N.    S,    183.       And  prosecuting    the    proceedings  is    tnsuf- 

the   receiver  had  been  a  bank-  ficlent.     ProceedingK  were  commenced 

with   the   knowledge   of  all   the  in  the  common-law  side  of  the   court 

s,  for  a  considerable  time,  during  against  the  surety  of  a  receiver,  to  com- 

no  steps  were  taken  to  compel  pel  the  payment  of  the  balance  ordered 

issage  of  his  accounts,  the  surety  to  l>e  paid  to  the  plaintiff.    The  surelj 

bond  Is  excused  from  paying  in-  paid  the  amount  to  the  solicitor  pro*- 

upon   the  amount  for  which  he  ecutlng  the  proceedings,  and  Iheti   ap- 

mnd  to  be  in  default.     Dawson  plied  to  have  his  recognizance  vacated, 

'nes,  1  Rilss.  466.  The  petition  was  served  on  the  plaln- 

launsell  v.  Egan,  8  It.  Eq.  373;  tiff,  who  did  not  appear.    The  court  re- 

)  Ir.  Eq.  383.  fused  to  make  the  order,  but   directed 

a  re   Herrick'g  Minors,  3  Ir.  Ch.  the  plaintiff  to  be  served  with  a  notice 

1S3.  that    the   orrler    would    be    made   on   a 

to  the  right  of  a  surety  upon  a  given  day  unless  the   plaintiff  showed 

;r'l  bond  to  appeal  from  an  order  cause   to   the   contrary/    The    plaintiff 

:  payment  of  the  amount  of  the  not  then  appearing  the  order  wai  then 

made  in  the  cause  in  which  the  made.     Mann  v.  Stennett,  8  Bear.  1S9; 

;r    was    appointed,    see     In    re  9  Jur,  98. 

ian  Sav.  InsL,  7S  N.  Y.  408.     In  Where  a  receiver  Is  required  by  the 

ise  Q^was  appointed  receiver  of  court,  at  the  instance  of  a  party  to  the 

llvent  savings  bank,  executed  his  case,  to  execute  a  new  bond,  though   in 

with   O'Donohue  as  surety,  and  the  same   penalty  and  conditioned   aa 

d  upon   his  duties,  but,  by  leave  the  old  bond,  the  new  bond  will  not  op- 

rt,  resigned.     An  orjer  of  special  erate    to   discharge    the    surety   on    the 

*as  made  settling  his   accounts,  old  bond   from  liability  for  future   de- 

ithorizing  O'Donohue  to  appeal  faults  of  the  receiver,   unless  there  be 

julating  lo  be  bound  by  the  de-  drcum stances  to  show  that  the  second 

thereunder.      O'Donohue     ap-  bond  wsh  intended  as  a  substitute  for. 

to  the  general  term,  giving  the  rather    than   as   supplemental   to,    the 

tion,  which  was  accepted  by  the  first.     Stewart  v.  Johnston,  87  Ga.  97, 

te   party,   and    the   appeal    was  How  Btiratr  Hay  Obtain  DlMbaisa. — 

without  objection  to  the  right  of  Where  one  of  the  sureties  of  a  receiver 

lohue  to  appeal.    The  order  was  seeks  to  be  discharged,  a  consent,  veri- 

■&  with  n  direction  that  O'Dono-  fied    by   affidavit   and    signed    bjr    tbe 
IIM) 
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uance  of  a  suit  discharge  a  receiver  therein.'  Where  an  ap- 
plication was  made  to  discharge  a  receiver  on  the  ground  of  mis- 
conduct, and  the  sureties  joined  in  the  application.  Lord  Hard- 
wicke  held  that  no  regard  was  to  be  had  to  the  application  un- 
less it  was  for  the  benefit  of  the  estate,  or  unless  there  were 
special  circumstances  in  the  case ;  ^  as  where  underhand  practice 
or  fraud  can  be  proved  and  the  person  secured  shown  to  be  con- 
nected with  such  fraud  or  practice.*  And  if  a  surety,  during  the 
continuance  of  a  receivership,  procures  his  discharge,  the  receiver 
must  enter  into  a  fresh  recognizance  with  new  sureties.* 

y.  Reimbursement  of  Surety— Refunding  of  Receiver- 
ship Funds  by  Surety. — A  surety  who  has  paid  anything  on 
account  of  the  receiver  is  entitled  to  be  reimbursed  out  of  any 
balance  of  money  in  court  reported  to  be  due  to  the  receiver ;  * 
but  when  a  surety,  in  order  to  indemnify  himself  for  his  liability 
on  the  receiver's  bond,  obtains  from  the  receiver  part  of  the 
funds  belonging  to  the  estate  and  in  his  keeping,  knowing  them 
to  be  such,  the  court  has  sufficient  jurisdiction,  by  reason  of  his 
suretyship  and  of  his  intermeddling  with  the  funds,  to  act  by  an 

receiver  and  remaining  surety,  must  be  by  the  surety  of  a  receiver  who  had 

lodged  with  the  registrar,  stating  that  been  discharged  by  order  of  the  court, 

they  consent  that  the   surety  shaU  be  to  restrain  the  receiver  from  taking  out 

discharged  without   prejudice  to  their  of  court  the  balance  due  hhii  until  he 

liability   as  to    past    and    future    acts  should  satisfy  payments  made  by  the 

of  the  receiver,  and  a  declaration  that  surety  on  his  account.     In   delivering 

they  will  not   rely  on  the  vacating  of  the  opinion  of  the  court,  Lord  Eldon 

the  recognizance  as  to  one  of  the  parties  said  :  "Where  the  surety  for  a  receiver 

in  any  proceeding  against  them  on  the  in  this  court  is  called  upon  to  pay,  as 

recognizance.     0*Keefre  v.  Armstrong,  the  receiver  is  an  oilicer  of  the  court, 

2  Ir.  Ch.  115;  Callaghan  v.  Callaghan,  and  the  surety  is  so  in  a  sense,  if  there 

8  Ir.  Eq.  573.  is   anything  due   in   account   between 

1.  Where  a  receiver  has  been  ap-  them,  justice  requires  that  upon  the 
pointed  by  a  court  of  chancery  in  a  application  of  the  surety  he  shall  be 
case  pending  and  has  frequent  charge  indemnified  for  what  he  has  paid  for 
of  the  property  in  litigation,  a  compro-  the  receiver  out  of  the  balance  due 
mise  and  dismissal  of  the  bill  do  not  him.  If  that  has  not  been  decided,  as 
discharge  the  receiver  from  accounta-  I  think  it  has,  it  must  be  decided  upon 
bility  to  the  court.  State  v.  Gibson,  21  principle,  as  it  is  clearly  capable  of  be- 
Ark.  140;  but  it  will  entitle  him  to  ap-  ing  maintained  upon  equitable  grounds. 
ply  for  his  discharge  and  to  have  his  The  court,  therefore,  cannot  part  with 
account  passed,  so  that  he  may  pay  the  fund  until  an  opportunity  is  given 
over  the  balance,  if  any,  in  his  hands,  of  determining  the  claim  of  the  surety  ; 
and  exonerate  himself  and  his  sureties  the  amount  of  which,  when  ascertained, 
from  further  liability,  unless  the  inter-  must  be  paid  to  him ;  and  the  residue 
ests  of  the  defendants  require  that  he  only  must  be  paid  to  the  receiver." 
should  continue  in  the  receivership  to  Upon  the  same  principle,  the  share 
protect  their  rights.  Whiteside  v,  of  a  receiver  in  property  which  was  be- 
Prcndergast,  2  Barb.  Ch.  (N.  Y.)  471.  ing  administered  by  the  court,  was  held 

2.  Grifllith  v.  Griffith,  2  Ves.  400.  liable  to  make  good  to  the  surety  the 
8.  Hamilton    v.    Brewster,   2    Moll,    amount  paid  by  him  for  the  receiver, 

407.  although  it  was  not  included  in  a  mort- 

4.  Vaughan  v.'  Vaughan,  Dick.  90;  gage  which  the  receiver  had  given 
Blois  V,  Betts,  Dick.  336.  the  surety  as  an  indemnity.     Brandon 

5.  Glossop  V.  Harrison,  3  Ves.  &  B.  v.  Brandon,  5  Jur.  N.  S.  356;  28  L.  J. 
134.     In  this  case  a  motion  was  made  Ch.  147. 
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'lersonam  in  the  cause  in  which  the  receiver  was  appointed, 
the  surety  to  pay  such  money  into  court.* 
JTRIBUTION  AGAINST  Co-SURETY. — A  surety  who  pays  a 
lis  receiver  has  the  same  rights  against  his  co-sureties 
las  against  the  principal,  and  will  be  permitted  to  put 
^nizance  in  suit  as  against  the  co-surety.* 
ety's  Course  on  Being  Sued. — Where  an  action  is 
against  the  surety  upon  the  recognizance,  the  proper 
\T  him  to  pursue  is  to  apply  to  the  court,  by  motion  or 
i,  with  notice  to  the  parties  interested  in  the  suit,  tostay 
:edings  on  the  recognizance,  offering  at  the  same  time 
le  amount  due  from  the  receiver,  but  not  exceeding  the 
•A  the  recognizance,  into  court.' 

pensatioii  Alloir»d — a.  General  Rule  as  to  Allowance 
ENSATION. — A  receiver,  unless  it  is  otherwise  ordered,* 
he  consents  to  act  without  a  salary,'  will  be  allowed  a 
'  have  some  other  allowance  made  to  him  for  his  care 
s  in  the  execution  of  his  duties;*  and  the  right  of  a  re- 
his  compensation  is  not  impaired  by  the  fact  that  the 
)rk  of  managing  the  property  intrusted  to  him  is  per- 
y  others.' 

ibach  V,  Denkleipeil,  ii  Lea  Fowjs  v.  BlagraTc,  iS  Jur.  461;   Berr; 

71   High  on  Receiver*  (3d  f.  Jones,  11  HeUk.  (Tenn.)  307:  BHcd 

Beach  on  Recelven,  4  190.  o.  Marrlman,  i   Tenn.  Ch.  467;  Todd 

■  V.  Creaghe,  a  Hog.  51.     If  v.  Miller,  3  Tenn.  Ch.  107. 

hai  been   forced  to  pay  the  «.  1  Dan,  Ch.  Pract  (jth  ed.)  •1745  j 

■     '        '    '        -'     -   ■■        " '-—    '" ■     ed.). 


bond,  and  the  luretiei  are  136;  Fitzgerald  v.  Fitzgerald,  5  Ir.  Eq. 
U  entitled  to  contribution  05;  Malcolm  -a,  O'Catlaghan,  3  Myf. 
olnt  ohllgors,  although  the     &  C.  51;  In  re  Gomeraall, 


naf  have  been  irregular  or  Eq.  191;  Adami  i>.  Woods,  15  Cal.  306; 

I    v.    Wllliami,    ti     HeUk.  Heman  v.  Britton,  88  Mo.  549;  Deven- 

1,  dorf  V.  Dickinion,  ac  How.  Pr.(N.  Y.) 

on    Receiveri    (BUph.  ed.)  315;  Martin  ii.  Martin,  14  Oregon  165. 

^^  It.  Wild,  I  Madd.  518.  An   order   ought   not  to    be    made 

'eceiver'a   account  has   not  directing  a  receiver   to  paj  over  the 

),    the    application    should  entire  fund,  without  authorizing  him 

iqulrr  a«  I0  what  Is  due  from  to  deduct  his  commisaiona,  or  in  some 

r.   The  court  4n8T,  it  would  way     providing    lor    their    pijment. 

an  application  of  this  kind,  Galster    v.    Sjracuse   Sav.    Bank,    39 

lurety  by  allowing  him  to  Hun   (N.  V.)   594;   Weston   v.   Watta, 

lance  in  installments.     The  "        .—    "---             "     -.  .-     . 
le  application,  and  of    the 

's  in  consequence  of  it,  must  the 

1   the   surety.      Walker    v.  lion  has  no  assets  in   his 

idd.  518.  not  error  to  discharge  him  upon  the 

ere  the  order  appointing  a  application  of  those  at  whose  instance 

set  aside.     Verplanck    v.  he  was  appointed,  without  making  the 

Ins.  Co.,  a  Paige  (N.  Y.)  payment    ot     his    compensation    and 

see  infra,  this  title,  Liabil-  cliarges  a  condition  precedent  to  the 

zfivtr's  Comfensation.  discharge.     Joslyn  v.   Athens   Coacb, 

iVilson    V.     Greenwood,     i  etc.,  Co.,  43  Minn.  534;  31  Am.  &  Eng. 

{;  Blakeney  v.  Dutaur,   15  Corp.  C as.  530. 

argant  v.  Read,  i  Ch.  Dlv.  T.  High  on   Receivers  (3d    ed.),  f 

lan  V.  Duncan,  tS  Jur.  69;  78S:   Price  i>.  White,  Bailey   Eq.   (5. 
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Ik  Amount  or  Rate  of  Compensation — (i)  Where  Regu- 
lated by  Statute. — In  some  jurisdictions  the  rate  of  compensation 
allowed  to  receivers  is  fixed  by  statute. 

This,  for  instance,    is  the   case   in   New   York}    South  Caro- 

Car.)  240.     In  this  case  farms  or  plan-  lowed  executors  and  administrators  are 

tations  in  the  receiver's  custody  were  as  follows  :     For  receiving  and  paying 

managed  by  overseers  appointed  and  out  8umsof|i,ooo  or  less,  five  per  cent*; 

employed  by  himself,  he  being  respon-  for  sums  exceeding  |i,ooo  and  less  than 

sible  for  their  management.  fio.ooo,  two  and  a  half  per  cent;  for 

But  if|  under  the  order  of  the  court,  sums  above  |xO|Ooo,  one  per  cent.;  also 

he  has  permitted  the  business  to   be  a  just  and  reasonable  allowance  for  ac- 

principally  conducted  by  the  parties  tualand  necessary  expenses.    2  N.  Y. 

in  interest^  who  have  transacted  the  R.  S.  93,   $  58,  as  amended  by  N.  Y. 

business  as   before   the    receivership.  Laws  of  1849,  ch.  160;  and  N.  V.  Laws 

making  purchases   and  sales  and  re-  of  1863,  ch.  362,  f  8,  and  partly  repealed 

ceiving   and    disbursing  moneys,  the  by    N.  Y.  Laws  of  1880,  ch.'  245,  f  i. 

receiver  will  not  be  allowed  commis-  Compare   Howes  v.  Davis,  4  Abb.  Pr. 

sions  upon  their  receipts  and  disburse-  '(N.  Y.)  71,  and  see  Code  of  Civ.  Proc, 

ments.     In  re  Woven  Tape  Skirt  Co.,  \  2736. 

^5  N.  Y.  506.  RecelTers  of  Dlaaolyed  Gorporatlona 

1.  2  N.  Y.  R.  S.  470,4  76;  N.  Y.  Generally. — Such  receivers  shall,  in  ad- 
Laws  of  1842,  ch.  3,  §  2,  as  amended  bv  dition  to  their  actual  disbursements,  be 
N.  Y.  Laws  of  1879,  c^-  44^  t  ^-  ^*  entitled  to  such  commission  as  the  court 
Laws  of  1883,  ch.  37S,  4  2,  as  amended  shall  allow,  not  exceeding  the  sum  al- 
by  N.  Y.  Laws  of  1886,  ch.  275,  (  2;  N.  lowed  by  law  to  executors  or  admin- 
V.  Laws  of  z886,  ch.  310,  ^  6;  Code  of  istrators.  2  N.  Y.  R.  S.  470,  (  76. 
Civ.  Proc,  4  3320,  as  amended  by  N.  BeeelTers  of  Oorporatlons  DlssolTod 
Y.  Laws  of  1892,  ch.  465.  And  com-  by  tlie  Legialatiire. — Receivers  who  sell 
^are  the  following  cases  :  In  re  Bank  property  of  a  corporation  that  has  been 
of  Niagara,  6  Paige  (N.  Y.)  213;  Van  dissolved  by  act  of  the  legislature,  are 
Buren  v,  Chenango  Co.  Mut.  Ins.  Co.,  entitled  to  two  per  cent,  of  the  whole 
12  Barb.  (N.  Y.)  671,  cited  in  In  re  amount  received  from  the  sale.  N.  Y. 
Hulbert,  10  Abb.  N.  Cas.  (N.  Y.)  289;  Laws  of  1886,  ch.  310,  ^  6. 
Gardiner  v,  Tyler,  2  Abb.  App.  Dec.  BocelTers  of  Insolvent  Gorporatlona. — 
(N.  Y.)  247;  4  Abb.  Pr.  N.  S.  (N.  Y.)  Every  receiver  of  a  corporation  shall 
263;  Hynes  v:  McDermott,  14  Daly  receive  as  compensation  for  his  services 
(N.  Y.)  X04;  In  re  Security  L.  Ins.,  etc.,  five  per  cent,  for  the  first  1 100,000  re- 
Co.,  31  Hun  (N.  Y.)  36;  In  re  Com-  ceived  and  paid  out,  and  two  and  a  half 
monwealth  F.  Ins.  Co.,  32  Hun  (N.  Y.)  per  cent,  on  all  sums  received  and  paid 
78;  People  V.  Mutual  Ben.  Associates,  out  in  excess  of  the  said  |x  00,000;  but 
39  Hun  (N.  Y.)  49 ;  Hanover  Ins.  Co.  no  receiver  shall  be  entitled  to  more 
v.Germania  Ins.  Co.,  46  Hun  (N.  Y.)  than  |i2,ono  a  year,  nor  for  any  period 
308;  Clapp  V.  Clapp,  49  Hun  (N.  Y.)  less  than  a  year  to  more  than  at  the 
105;  In  re  Woven  Tape  Skirt  Co.,  85  rate  of  $12,000  per  annum.  When 
^^.  Y.  506;  Attorney  Gen'l  v.  North  more  than  one  receiver  shall  be  ap- 
America  L.  Ins.  Co.,  89  N.  Y.  9^;  26  pointed,  the  compensation  is  to  be  di- 
Hun  (N.  Y.)  294;  Attorney  Gen'l  v,  vided  between  them.  N.  Y.  Laws  of 
'Guardian  L.  Ins.  Co.,  93  N.  Y.  631;  •1883,  ch.  278,  $  2,  as  amended  by  N.  Y. 
People  V,  McCall,  94  N.  Y.  587;  ajf^g  Laws  of  1886,  ch.  275,  ^  2.  The  above 
"65  How.  Pr.  (N.  Y.)  442;  U.  S.  enactment  relates  only  to  receivers  of 
Trust  Co.  v.  New  York,  etc.,  R.  Co.,  insolvent  corporations.  U.  S.  Trust 
loi  N.  Y.  478;  25  Am.  &  Eng.  R.  Co.  v.  New  York,  etc.,  R.  Co..  lox  N. 
Cas.  601.  Y.  485. 

SoeoiTorsof  Honeyed  Inatltntlona. —  All  Otiier  BacelTen. — In  cases   not 

Receivers  of  moneyed  institutions  are  otherwise  speciallv   provided   for   bv 

entitled  to  the  same  commissions  as  ex-  statute,  a  receiver  is  entitled,  in  addi- 

ecutors  and    fdministrators,  but  such  tion  to  his  lawful  expenses,  to  such  a 

eoropensation  is  in  no  case  to  exceed  commission,  not  exceeding   five    per 

|xo,ooo  per  annum.    N.  Y.  Laws  of  cent,  upon  sums  received  and  disbursed  * 

184a,  ch.  3,  f  2,  as  amended  by  N.  Y.  by  him,  as  the  court  or  judge  appoint" 

Laws  of  1879,  ch.  442.    The  fees   al-  ing    him    may   allow.    Any   receiver 
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ta*  and  Tennessee*  In  such  States  the  statutory  commission 
ist  be  allowed,  notwithstanding  it  may  appear  to  be  more  than 
reasonable  compensation  for  the  services  rendered.'  The 
itutes  usually  allow  a  certain  percentage  for  receiving  and 
ibursing  the  trust  fund,  and  it  has  been  held  that  one-half 
i  commission  is  for  receiving  and  the  other  half  for  disbursing 


|uired    b^   law   to   give   bond   maj  this  arraDKcment ;  and,  atanjr  rate,  ht 

lude  as  a  part  of  hia  lawful  expenses  Incurred  the  responsibility  iDcfdent  Id 

:h   reasonable  sum,   not    exceeding  these  sub-agenciee,  and,  therefore,  he 

I   per   cent,   per  annum   upon   the  is  entitled  to  his  commissions.     II  anj- 

ount  of  such  bond  paid  his  sureties  thing  has  been  lost  by  his  neglect  or 

Teon,  as  such  court  or  judge  allows,  the  mismanagement  of  hia  agents,  thit 

de  of  Civ.  Proc.  {  3320,  as  amended  would  be  the   laundation  of  a  demsnd 

N,  Y.  Laws  of  1893,  ch.  465.     The  upon  him  to  make  it  good." 

cretion  of  the  court  or  judge,  which  ft.  High  on  Receivers  (3d  ed.),  ^  785; 

thus   authorized   to   govern   in   all  Beach  on   Receivers.  4  766;   llowesr. 

es  not  fixed  bv  statute,  is  not   litn-  Davis,  4  Abb.   Pr.  (N.  Y.)  -ji.     Cam- 

J  by  the  rule  allowing  compensation  fare  /i>  rf' Bank  of  Niagara,  6  Paige 

executors  and  administrators.     See  (N.  Y.)   313;  /■  re  Kellogg.  7  Paige 

ra.  lh.i»  m\e.  Fixed  by  Analogy   to  (N.   Y.)    368;    llosaclt    v.    Rogers,  9 

mftHsalion  0/ Fidaci'tirica,  Paige    (N.Y.J    468;    In  re   Roberts,} 

.  Price  !■.  White,  1   Bailey   Eq.  (S.  Johns.  Ch.  (N.  Y.)  43 ;  Belts  i'.  Belts, 

r.)  J40;  Massey  i'.  Massey.  1  Cheves  4  Abb.  N.  Gas.  <N.  Y.)  44)  ;  Morgan'i 

.  (K.  Car.)  159.  Estate,  ic  Abb.  N.  Cas.  (N.  Y.)  101 ; 

I.  Stretch  f.  Gowdey,  3  Tenn.  Ch.  i  How.  Pr.  (N.  Y.)  184;   Rowland  f. 

;.     But  see  Woodward  !■.   Williams,  Morgan,  3  Dera.  (N.  Y.)  39a;  Ward  «. 

Humph.  (Tenn.)  315.  Ford,  4  Redf.  ( N.  V.)  34 ;  /m  rf  Roow- 

i.  Price  V.  White,  t   Bailey  Eq.  (S.  velt,  5  Redf.  (N.  Y.)  623. 

r.)  240.     In  this  case  the  court  by  Where,  by  the  State  laws,  the  com 

inson,  J.,  said:     "The  rate  of  com-  pensation  of   a   receiver  is  fixed  at  i 

isions  allowed  by  law  to  a  receiver,  certain  percentage  on  hia  receipts  and 

lecessarily  arbitrary.      In  some   in-  disbursements,    3)e    surrender,    under 

nces,  the  commissions  may  prove  to  order  of  the  court,  of  premiuin  aotei 

more,  and   In   others  they  will  be  of    an   insolvent   insurance    company 

),  than  an  adequate  remutieration ;  upon  condition- that   the   makers  psj 

:  even  this  Is  better  than  the  uncer-  Buch  assessments  aa  shall  be  sufficient 

ity  of  sufTerlng  the  rate  of  compen-  lo  pay  all   the  creditors  of  the   com- 

ion  lo  depend   upon  the  discretion  pany,is,KO  farasitatfects thereceiver'i 

the  master.  When,  therefore,  a  re-  claim  to  commisaions,  to  be  regarded 

ver  discharges  the  duty  assigned  to  as  so  much  money  received  and  paid 

n.  he  is  entitled  to  the  usual  commis-  over;  and  he  is  entitled  to  commissions 

ns,  although  they  may  appear  to  be  thereon.     In  such  a  case,  however,  the 

re  than  a  reasonable  compensation  commissiong  will  be  allowed  only  on 

the  services  rendered.     It  is  said,  the  actual  value  of  the  notes,  and  not 

vever,  that                       the  receiver  upon  such  as  were  not  collectible.  Vaa 

this  case  did  nothing;  and  his  oi^^n  Buren  v.  Chenango  Co.  Mut.  Ins.  Co., 

:mination.  In  which  he  states  that  13  Barb.  (N.  Y.)  671. 

would  not  take  charge  of  one  of  the  The   receiver  of   an    insolvent  cor- 

ntations,  because  the  others   were  poration  having  tendered  his  rcsigrw- 

hheld,  is  relied  on  lo  prove  it.    But  tion  after  levying  an  assessment  upon 

fact  is  not  disputed,  that  they  were  the  members,  it  was  held  that  he  could 

managed  by   overseers   appointed  not  be  allowed  commissions  upon  the 

I  etnployed  by  him,   and  that  the  assessments,  there  being  no  evidence 

ps  were  sold  by  factors  of  his  own  of  their  value,  or  that  they   had  any 

K:tion,  and  under  his  direction.    It  value,  and  such  aesessments  not  kieing 

I  not  expected  that  he  would  per-  "sums  received, "  witKin  the  meaning 

m  these  services  In   person,  and  it  of  the  statute,  until  they  were  actually 

»  not  follow  thai  the  interests  of  paid   In.     People  v.  Mutual  Ben.  As- 

ce  concerned  were  not  promoted  by  sociates,  39  Hun  (N.  Y.)  49. 
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(2)  Where  Not  Regulated  by  Statute. — In  the  absence  of  stat- 
ute, the  compensation  of  receivers  is  determined  by  the  courts  in 
various  ways.  Sometimes  they  adopt  the  rule  by  which  commis- 
sions are  allowed  to  fiduciaries,  and  sometimes  they  fix  the 
amount  within  their  own  discretion.  The  power  of  the  court  to 
fix  the  receiver's  compensation  arises  from  the  relation  of  the 
receiver  to  the  court  appointing  him,  he  being  its  officer,  under 
its  control  and  direction,  and  deriving  his  authority  to  act  from 
that  source  alone.*  In  some  States  it  is  provided  by  statute  that 
the  compensation  of  receivers  shall  be  left  to  the  discretion  of 
the  courts.* 

(a)  FIjGsd  \if  Aaalogy  to  Componiatioa  of  FidaoUriw. — In  some  States  the 
courts  have  established  the  rule  of  allowing  receivers  the  same 
compensation  as  that  given  to  executors,  administrators,  guar- 
dians, and  other  fiduciaries.  This  is  the  rule  in  Alabama^  in 
Maryland,^  and  in  New  Jersey fi  The  same  rule  has  been  laid 
down  in  New  York  also,  in  cases  where  the  compensation  is  not 
regulated  by  statute.* 

Boots. — The   courts   have,    in    cases  8.  In  Alabama  the  rate  of  compen- 

where  receivers  are  allowed  a  commis-  sation  allowed  to  guardians  is  held  to 

sion  or  percentage  upon  the  funds  re-  fix  an  appropriate,  though  not  an  im- 

ceived,  sometimes  permitted  them  to  perative  rule,  in  the  case  of  receivers, 

make  annual  rests,  and  to  charge  their  Magee  v.  Cowperthwaite,  10  Ala.  966. 

commissions  upon   the  amounts  thus  4.  In     Maryland    the    commission 

ascertained.      Under     such     circum-  allowed  to  trustees  on  sales  made  under 

stances,  however,  a  receiver  will  not  decrees  and  orders  of  court,  furnishes 

be  allowed  to  make  a  new  rest  everj  the  proper  standard  of  compensation 

time  he  makes  a  deposit  in  the  bank,  for   receivers,  with  discretion   to  in- 

or  to  beg^n  with  full  commissions  from  crease  it  in    case    of     extraordinary 

the  date   of    such    rest.     Bennett    v.  trouble  or  difficulty,  or  to  reduce  it  in 

Cbaptn,  3  Sandf.  (N.  Y.)  673.  case  of   negligence.    Abbott  v.  Balti- 

Where   property   is  transferred    in  more,  etc..  Steam   Packet  Co.,  4  Md. 

specie,  the  commission  will  be  com-  Ch.  314;  Tome  v.  King,  64  Md.  180. 

puted  upon  the  value  of  the  property,  6.  In    New    Jersey    receivers    are 

and  if  the  parties  cannot  agree  upon  dealt  with  as  trustees   under  a  will,  or 

the  value  of  the  effects,  a  referee  will  as  executors  having  real  and  personal 

be  appointed  to  ascertain  it.     Bennett  estate  in  charge.     Holcombe  x*.   Hoi* 

V.  Chapin,  3  Sandf.  (N.  Y.)  673;  In  re  combe,  13  N.  J.  Eq.  417. 

DePeyster,  4  Sandf.  Ch.  (N.  Y.)  511.  6.  For  the  statutory   provisions  in 

1.  Dayi'.  Croft,  2  Beav.  488;  Magee  v.  New  Torky  see  supra,  this  title.  Where 
Cowperthwaite,  xo  Ala.  966 ;  Gardiner  Regulated  by  Statute, 

V.  Tyler,  3  Keyes  (N,  Y.)  505;  3  Abb.  When  the  case  does  not   fall  within 

App.  Dec.  247;  Baldwin  r.  Eazler,  34  the    statutes,   compensation    will     be 

N.  Y.  Super.  Ct.  275 ;  Martin  v.  Mar-  awarded  to  receivers  at  the  same  rate 

tin,  14  Oregon  165,  Stretch  v,  Gowdey,  as   to  executors    and     administrators. 

3  Tenn.  Ch.  565.  Howes  r.   Davis,  4  Abb.    Pr.  (N.    Y.) 

2.  For  instance,  in  Rhode  Island,  hy  71;  Bennett  7'.  Chapin,  3  Sandf.  (N. 
Gen  Sts.,  ch.  140,  §  46,  a  **  reasonable  Y.)  673;  Muller  v.  Pondir,  6  Lans.  (N. 
compensation  is  allowed.  In  Virginia  Y.)  481.  Compare  In  re  Kellogg,  7 
(Code  of  1887,  §3411)  a  receiver  is  to  Paige  (N.  Y.)  265.  But  this  is  only 
receive,  as  a  compensation  for  his  serv-  true,  it  seems,  in  the  absence  of  proof 
ices,  such  percentage  of  the  amount  as  to  the  amount  of  labor  performed 
received,  and  invested  or  paid  out  by  by  a  receiver;  Muller  v,  Pondir,  6 
biro,  as  the  court  may  direct,  for  re-  Lans.  (N.  Y.)  472;  otherwise  the  rule 
ceiving,  investing  or  paj'ing  out  the  is  not  binding,  and  the  court  by  whom 
same.  a  receiver  is  appointed   has  tHe   right 
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b)  Hxtd  VltUntk*  SissatioB  tf  tk*  0«tn — (■«)  Doctrini  im  EnoLAHD.— 
England  there  is  no  settled  rule,  save  in  one  case  which  is  fixed 
statute,'  for  determining  the  amount  of  compensation  to  be 
>wed  receivers  for  their  services.  Usually  the  question  is  left 
be  determined  by  the  masters  in  chancery,  who  are  govcmed 
the  degree  of  difHculty  or  labor  involved  in  the  case,  increasing 

compensation  where  there  is  any  special  difficulty,  and  dimin. 
ing  it  if  there  is  any  extraordinary  facility  in  the  collection.' 

etermlne  the  rate  of  hla  compenia-  enoueh  to  fumlih  me  with  a  cerCiliotc; 

,  which  may  be  filed  with  reference  and    1   fiod  that    there   i«    no  general 

the    circumstances    of     the    caie.  rule   which   universallj  prcvaili  «i  to 

diner  v.  Tyler,  3   Kern   (N.  Y.)  the   allowance   to   a   receiver.    Where 

;  i  Abb.  App.  Dec.  347 ;  Baldwin  v.  the  receipts  consist  of  rents  of  freehold 

ler,  34  N.  Y,  Super.  Ct.  274.  and  leasehold  estates.  5/.  per  cent,  upon 

I  instances  where  the  rule   prevail-  the  amount  received  is  most  frequenllj 

In  the   case  of  executors   and   ad-  allowed.     If  there  be  any  special  dif- 

Istratora   !■   applied   to     receiveni,  licultj   in  collecting  the  rents,  on  ac- 

-half  the  compensation  is  given  for  count   of   the   Bums    being    extremely 

living  and  one. half  for  poylng  out  email  or  of  the    payments    being  very 

leys.     Howes  v.  Davis,  4   Abb.   Pr.  frequent,  as  weekly  payments,  then  the 

Y.)  71.     The   receiver   is  entitled  allowance  la  Increased.     On  the  other 

,  In   addition    to    percentages   on  hand,  if  there    should    be   very  greit 

ley  received  and  paid,  to  commis-  facility  in  receiving  the  rents,  then  Icm 

IS  on  the  value  of  all  the  assets  (for  than  5/.  per  cent.  Is  allowed.    One  of 

mple,   l)Ook    accounts     and     other  the  masters  has  certified  to  me  ■  case, 

igs  In  action)  taken  out  of  his  hands  where,  alter  consideration,  he  allowed 

delivered   to   the   parties    by   an  only  4/.  per  cent,   for   the  receipts  of 

[r   settling    the    suit.     Bennett   v.  rent*  and  profits  of  freehold  and  lessc' 

ipin.  \  Sandf.  (  N.  Y.)  fq^.  hold  estates.     Another  master  has  cer- 

44  k  45   Vict.   ch.   4[,   t)  34,  sub-  tified  to  me  a  case  in  which  the  turn 

ion  6.  provides  that  a  receiver   ap-  paid  to  the  receiver  amounted  to  joof. 

lied  by   a    mortgagee   shall  be  en-  a  year  for  the  first  year ;  the   receiver 

:d   to   retain,   out   of     any   money  was  afterwards  allowed  150/.  only  for  a 

lived  by  him,  for  his  remuneration  succession  of  years;  which  was  afier- 

in  satisfaction  of  all  costs,  charges  wards  reduced  to  50/.  a  jear,  for  there- 
expenses  which  he  incurs  as  re-  ceipt  of  the  same  rents.  It  canoot, 
'er,  a  commission  at  such  rate,  not  therefore,  be  considered  as  a  univenal 
ceding  five  per  centum  on  the  gross  or  general  rule,  thai  j/.  per  cent,  should 
lunt  of  all  money  received,  as  Is  be  allowed,  even  upon  the  receipts  of 
cified  in  his  order  of  appointment;  rents  and  profits.  It  may  be  increistd 
that  if  no  rate  be  specified,  then  if  there  be  any  extraordinary  dlfEcuUj, 
he  rate  of  five  per  centum  on  that  or  diminished  if  there  be  aiiy  exlrsor- 
ss  amount,  or  at  such  rate  as  the  dinary  facility  In  the  collection.  With 
rt  think  fit  to  allow  on  an  appllca-  respect  to  other  receipts,  each  muter 
I  made  by  him  for  that  purpose.  considers  himself  bound  to  have  regard 
.  Day  T'.  Croft,  1  Beav.  491;  4  Jur.  to  the  degree  of  facility  or  difGculty 
;q  L.J.  N.  S.  Ch.  187;  Malcolm  there  maj  be  in  receiving  them.  They 
J'Callaghan,  3  Myl.  ft  C.  52;  I  Jur.  have  sometimes  allowed  iVJ.  per  cent.; 
In  the  former  case  Lord  Lang-  but  for  gross  sums  of  monev,  this  has 
:,  M.  R.,  said  :  "Various  represen-  been  very  much  reduced,  an^  \'^l.  per 
ons  having  been  made  at  the  bnr,  as  cent,   has   been   allowed     upon    many 

the     principle     and     the    practice  occasions.     It   appears,  therefore,  that 

ipted  in  the  offices   of  the  different  the   masters,   as  they   ought,  consider 

Iters  In  respect  of  receivers'  allow-  upon   each    Oceanian   what    is    fit    or 

es,  I  thought  it  right,  before  dispos-  proper  to  be  allowed,  having  regard  to 

of  the  case,  to  inquire  of  the  masters  Ihe  degree  of  difficulty  or  facility  ex- 
it were  the  principles  upon  which  perienced  by  Ihe  receiver."  In  the 
y  acted,  and  the  practice  adopted  on  case  In  which  these  observations  were 
I  point  In  their  several  ofRces.  The  made,  an  objection  was  taken  to  an 
iten  have  aach  of  them  been  good  allowance  which  had  been  made  to  the 

m 
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Occasionally  a  salary  has  been  allowed.'  But  where  the  amount 
of  the  property  is  small,  and  the  duties  are  not  onerous,  com- 
pensation may  be  denied  by  the  court  altogether." 

(bb)  DocTRiKB  IN  United  States. — In  those  States  where  the  com- 
pensation of  receivers  is  not  regulated  by  statute,  the  courts 
have,  as  in  England,  not  settled  upon  any  inflexible  rate.  Such  a 
rate  would,  (rom  the  nature  of  the  case,  be  impracticable.  The 
compensation  is,  therefore,  usually  determined  according  to  the 
circumstances  of  the  particular  case,"  and  may  be  a  gross  sum,' 

receiver  of  5/.  per  cent,  on  certain  large         1.  High  on  Recelven  (ided.),  4  783; 

nimi  of  money  which  had  been  paid  to  Cowdrej   v.   Railroad   Co.,    I    Woodt 

him  for  redemption   of   annuities,   for  (U.  S.I  331;  Abbott  v.  Baltimore,  etc.. 

Interest  upon  mortgagei  and  annuities,  Steam   Packet   Co.,   4    Md.   Ch.   310; 

aad  It  appearing   that    the   particular  Grant  v,  Bryant,  101   Mass.  570;  Jone* 

circunitlanceB  and  the  particular  nature  i>.  Keen,  iij  Mass.  iSi. 
of  the  items  had   not  been  brought   to         A  receiver  appointed  by  the  court  in 

the  attention  of  the  master,  Lord  Lang-  a  partnership  suit,  shortly  after  hia  ap- 

dale  thought  there  wo*  suflicient  in  the  pointment,  lold  the  bueincss  to  a  firm 

case  to  warrant  an  order  to  review  the  to  which  the  partnership  was  Indebted, 

report,    l   Dan.  Ch.   Prncl.   t.Sth   ed.)  and  agreed   lo  run  the  business  for  the 

•1746;  Kerr  on  Receiver*  {Bispham's  new  firm  at  a  salary  of  fioo  a  month. 

«d.)  339;  High  on  Receivers  (3d  ed.),  $  Such  firm  furnished  his  l>ond  and  paid 

781;  Beach  on  Receivers,  {  76a.  his  traveling  expenses,  and  all  he  had 

The  practice  of  the  master'*  officers,  to   do  as  receiver   was   to  collect  Ihe 

u  above  stated.  Is   generally   followed  debts  of  the  old   firm   when   traveling 

in  the  chambers  of  judges   in  making  for  the  new  firm.     Held,  that  an  allow- 

the  allowance  or  fixing  the  salary  of  a  ance  of  f^o  a  month  was  sufficient  for 

receiver.    3   Dan.  Ch.  Pract.  (5th  ed.)  such  services,  and  the  allowance  by  the 

•1746;  Beach  on  Receivers,  {  760,  cil-  court   of  (1,400  for  eight   months'  WM 

in^  Seton  on  Decrees,  431;,  ioo6j   Potts  excessive.  Martin  v.  Martin,  14  Oregon 

1'.  Leigbton,  15  Ves.  276;  In  re  Mont-  165. 

Bomery,   t    Moll.    419;      Bristowe     v.        4.   Comfar*    Central    Trust   Co.   v. 

Needham,  i  Ph.  190;  Courand  v.  Han-  Wabash,  etc.,  R.  Co.,  31  Fed,  Rep.  187; 

mer,  9  Beav.  3;  In  re  Ormsby,  1  Ball  Grant  v,  Bryant.  101  Mass.  i;7o;  Jones 

k  B.  1S9.  T.  Keen,  1 1  r;  Mass.  iSi ;  Lich'lenstein  v. 

The  rule  stated  in  the  text  above  is  Dial,  68   Miss.  54;    Greeley  v.   Provl- 

foUowed  substantially  in  the  Irish  prac-  dent  Sav.  Bank  (Mo.  iSgi),  ij   S.  W. 

lice  also.     See  In  re   Montgomery,   I  Rep.   429;    U.  S.   v.  Church   of  Jesus 

Moll.  419;  In  re  Ormsby,  I   Ball  &  B.  Christ  (Utah  18S9),  it  Pac.  Rep.  516. 
iSq.  The  receivers  of  a  railway  companr 

received  and  paid  out  during  their 
trust  about  (60,000,000.  At  the  time 
of  their  appointment  the  mileage  was 

1.  Marr  v.  Littlewood,  1  M.  ft  C.  458.  about   3,600   miles,  and   the    property 

If  a  trustee  or  a  party  in  interest,  as  consisted   of  thirty   or   forty   dllierent 

for  example,  a  partner,  offer   himself  roads,  all  heavily   mortgaged.    There- 

as  receiver,  he  may  be  required  lo  serve  was   about  $4,000,000  of  floating  and 

without  compensation.    See  infra,  this  pressing  debts  resting  upon   the  com- 

litle,   Wkere  a  Receiver  is  a   Parly  in  pany,    and    its    credit    was    gone.      On 

Imlerest.     Pilkington    v.  Baker,  34   W.  their    personal   guaranty   Ibe    receivers 

R.   134;    Sykei   v.   Hastings,   11    Ves.  obtained  money  to  satisfy  most  of  the 

363;  Sutton  f.  Jones,  15  Ves.  584.  But  pressing    claims,   the    aggregate    sum 

•ee  Newport  v.  Bury,  J3   Beav.  30,  in  thus   advanced  amounting  to  (JLOOO,- 

whlch  case  a  Icstalor  having  appointed  000.     Considering  their  successful  ad- 

as  trustee  and  executor  a  person  who  ministration  for  two  years  and  a  half, 

had  for  many  rears  been  the  paid  re-  and   Its   felicitous   outcome,  ield   that 

cdver  and  manager  of  his  estate,  the  (70,000  for  each  of  the  receivers  was  a 

court  appointed   him  receiver  and  ai-  just  and  faircompensatlon  for  the  serv- 

lowed  tUni  a  talary.  ices  actually  rendered.      Central  Truit 
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ry,'  or  a  percentage.*     The  courts  of  several  States,  how- 

Wabash,  etc..   R.  Co.,  31   Fed.     u   receiver   and   compensaled    foi  in 
I7.  the  allowance  made  bj  the  court. 

:hou»and  dollars  is  ao  adequate  3.  Compare  Abbott  v.  Baltimore, 
nation  loT  the  services  rendered  etc..  Steam  Packet  Co..  t,  Md.  Ch.  310; 
receiver  of  the  Late  Corpora-  Lichtenstein  v.  Dial,  68  Miss  54. 
the  Church  of  Jesus  Christ  ot  Wiiere,  a  Few  dajs  before  the  filing 
Day  Saints,  in  view  of  the  facts  of  n  bill  bj  a  member  of  ■  firm,  u\- 
e  property  which  he  collected  ing  for  the  dissolution  thereof,  andlhc 
ndled,  amounting  to  t7ii;,OD0,  appointment  of  a  receiver,  the  firm 
'  '  ■    ,  which      assigned  to  a  creditor  i^crtain  of  Ibfir 

book  accounts,  and  the  receiver  after- 
wards  appointed   collected   these  hs 
si^ed   accounts,   as  well  as  all  other 
due   the   firm,   the   auditor  to 


:d  but  little  trouble  in  carine  Tor, 
personal  property  which  be 
■d  without  litiBation,  and  col- 
ind  otherwise  disposed  of  with- 
icultj,  and  that  his  active  duties 
I  only  about  one  year,  U.  S. 
I  of  Jesus  Christ  (UUh.  18S9), 
Rep.  516. 

receiver  of  an  insolvent  bank 
tlected  (979,149.  On  his  final 
ent  the  parties  in  interest  were 
]  to  show  cause  why  the  re- 
and  his  counsel  should  not  be 
1  lor  their  services  a  commission 

0  that  allowed  by  statute  to  ei- 
..  One  creditor  havingobjected, 
iirl  heard  testimony  as  to   the 

1  the  services,  and  made  an  al- 
e  ot  $18,000  to  the  receiver,Bnd     order  of  coi 

to  his  counsel.     Held,  that  the     them,  madi 
ice   should    not    be    disturbed,     discharged.  Th 
fv.  Provident  Sav.  Bank  (Mo.,       -    ■      ■ 
15  S.  W.  Rep.  419. 
e    liquidators   of   an   insolvent 
'hose  commissions  are  fixed  by 
nnot  also  charge  a  salary.    And 
hey  have   already   the  help  of 
jerts  they  cannot  employ  clerks, 
they   first   show   the  necessity 
le  intricacy  of  the  ac 
ause,  and  obtain  leav 
Louisiana   Sav.  Bank, 
Ann  514. 

>mfare    Cowdrey    ti.    Railroad 
Woods  (U.  S.)  311 ;   Thompson 
amette,  etc,  Mfg.  Co..  1.1;  Ore - 
4      In  the  tatter  case  the  [itain- 
s  appointed   a  receiver   in   an 
in  »  hich  the  court  allowed  him, 
',    was   paid.   $500   per    month. 
[   the   property   transferred   to 
:eiver   was    three-fifths  of   the     form  t'he 
I  a  corporation  of  which  he  was     case.      A 
irds  elected  president.     A  reso- 
sreviously  passed  fiied  the  sal- 
;he  president  at  It 
hat  the  carporati 
to  the  plaintiff  as  an  individual, 


rvlces 


ferred,  properly  treated  the  entire 
amount  in  the  hands  of  the  receiver  11 
the  property  of  the  firm,  and  allowed 
the  receiver  a  commission  on  the  ac- 
counts so  collected.  Kerlin  i'.  Even 
(Pa.  1891),  34  Atl.  Rep.  127. 

A  receiver  appointed  to  take  charge 
of  a  jewelry  business,  received  (11.000 
worth  of  stock,  made  an  inventory  in 
which  he  employed  some  assistance, 
secured  an  order  of  sale,  and  made 
some  efforts  to  sell,  when,  the  partncn 
having  settled  their  differences,  he.bv 
order  of  court,  sold  the  slock  to  one  of 
s  final  report,  and  was 
_  reputable  members 

of  the  bar  testified  that  three  and  i 
half  per  cent,,  or  four  per  cent.,  on  the 
value  of   the  property,  as  allowed  in 
cases   of   administration,   would   be  a 
proper   compensation,   and  the  court 
alloived  tour  per  cent.     Ilrld.  that  the 
compensation  was  reasonable,  and  the 
fact   that   a  competent   person   could 
ployed  at  a  less  amount. 
contract,     did     not    afTect 
ein    r.    Dial, 
the  court  by 
noous,  t;.'j.,   said:   "A  careful  eiam- 
inatton  of  the  authorities   referred  to 
by  counsel  for  appellant  fails  to  sat- 
isl'y  us  that  the  compensalion  of  a  re- 
ceiver should  be  fixed  at  that  sum  Tor 
which  a  person   possessed  of  compe- 
tent  qualificatiuns    could    have    been 
iployed  by  private  contract  to  per- 
ndered  in  a  given 
case.      A  receiver  is  an  oflicer  of  the 
court  from  which  he  holds  his  appoint- 
ment.     He  Is  selected  by  the  court  in 
the  exercise  of  its  sound  judicial  dis 
crelion,  regard  being  had  to  the  nature 
,     of  the  services  required  in  each  case, 
hich  he   rendered  the     the  competency  ol   the   person  to  be 
'ing   been    performed     appointed,  and  the  responiibilities  he 


t.     by 

.,     the   question.     LIch 
68Miss.  ,S4.     In  this 


•r  month. 
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ever,  have  laid  down  certain  general  principles  as  applicable  to 
the  subject.  Thus  in  Iowa  receivers  are  entitled  to  a  sum  which 
is  a  reasonable  compensation,  according  to  the  degree  of  business 
capacity,  integrity  and  responsibility  required  in  the  case.*  In 
Massachusetts  the  rule  adopted  is  that  the  compensation  is  not  to 
be  regulated  upon  the  basis  of  a  fixed  commission  upon  the 
amount  of  money  passing  through  the  receiver's  hands,  but  is  to 
be  such  an  amount  as  would  be  reasonable  for  the  services 
required  of,  and  rendered  by,  a  person  of  ordinary  ability,  and 

iiiu!>t  assume.      Me  is  to  discharge  hi>  diiburfiement    of    inon«j,    ibe    court 

duties  under  the  direction  of  the  court  might   wisely   refer   to   the   rule   and 

appointing   him,   and    may    be    sum-  rate  of  a  given  percentage  In  analo- 

maril)' dealt  with  for  disobedience  to,  gous  cases,  when  such  percentage  is 

or  neglect  of,  any  orden  given  him  bj  regulated  bj  law,  and  might  proper)/ 

Iht'  court  touching  the  custody,  man-  adopt  such  ruie.and  rate,  if,  in  its  dis- 

Bgement   and   control   of    the    estate,  cretion,   the   same   would   amount   to 

Being  an  officer  of  the  court  elected  reasonable   compensation.      The  .rea- 

in  the  manner  just  indicated,  and  with  jonablenesa   of    the    compensation   is 

reference  to   the   services   to  be  per-  matter  exclusively  for  the  determina- 

lormed,  and  looking  to  his  competency  tion  of  the   court.     The  manner  and 

and  his    rcEponsibitities,    we    wholly  means  of  exercising  that  discretion  in 

repudiate  the  theory  of   appointment  endeavoring  to  ascertain  what  is  rea- 

u'hich  loofca  to  the  selection   of  any  sonable  must  be  left  largely   to  such 

pers'in,  by  private  contract,  or  al  pub-  court,  also." 

lie  auction,  who   will    undeHake   the  1.  French   v.   Gifford,   31   Iowa  418. 

oflke  for  the  smnllest  compensation.  In    this   case   the  court   by   Miller,  J,, 

The  office  of  receiver  not  being  con-  said:  "White  we  concede  that  the  re- 

(prrable    on    any    f^uch    principle,    it  ceiver  should   receive   a   compensation 

would  seem  to  follow  that  the  com-  corresponding   to   the   high   degree   of 

pensation  of  the  officer  could  not  be  buBines*  capacity,  integrity,  and  respon- 

determined   on   such   principle,    like-  sibillty  required  in  cases  of  this  charac- 

HJse.      The    compensation,    like    the  ter,    and    which    was   secured   in    the 

appointment,   is    determined    by    the  person  of  the  receiver  In  this  case,  yet 

■     "               ■        ----.--...  ,    .   ..            duty  to  allow  only  such 


in  the  exercise  of  its  judicial  dis- 
cretion, and  not  by  the  result  of  bid- 
ding, even  by  persons  every  way  com- 
petent to  dischat^  the  duties  of  the 
office.  In  allowing  the  compensation 
ID  this  State,  no  inflexible  rule,  indeed, 
no  written  rule,  of  legislative  require- 
ment, is  imposed  upon  the  court.  The 
compensation  must  be  reasonable  com- 
pensation, in  view  of  the  facts  of  each 


atioi 


this 


i  will  be  such  reasonable  ct 

.      There    can    be   no    r 

Is  to  doubt  that  the  r 


iBb1e 


leothei 


pers, 


1  poBS. 


ing  equal  qualifications,  could  have 
been  employed  by  private  contract  to 
perform  the  services  rendered  in  this 
case  for  half  the  amount  allowed  bv  the 
This, 


esponsibilitles  of   the 


I   of  the   duties  and     fair  and  reasonable  test  by  which   the 


By 
ui  manner,  the 
j   determination 


and  the  court 
e  the  largest  liberty  of  In- 
t  before  ulti- 


at  once  receiver  and  manager  of  a 
business,  ■  gross  sum  may  be  allowed 
as  speciGc  compensation  for  services, 
■nd  with  propriety,  as  vre  think.  In 
other  cases,  in    which   the 


m  to  be  allowed 
should  be  determined.     While  it  may 
be  true   that   an  individual  of  the    re- 
quired qualifications,    if  engaged    in    a 
lucrative  private  business,  could  not  be 
induced  to  abandon  such  business  for  a 
appointment   of  this   char- 
xtro.irdinary  compensa- 
>n,  vet  one  of  wealth  and  leisure  may 
adiiy  be  found   (as  in  this  case]   who 
3uld  undertake  the  truEt  for  a  reaeon- 
ile   and  ordinary  compensation.     We 
3u1d    not    be    warranted    in    allowing 
traordinary  compensation  unless  In  a 


:'SoJ 


duties  are  confined  to  the   receipt  and     case  of  imperative  necessity." 
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snt  for  such  duties  and  services.^  And  in  Rhode  Island 
ount  is  to  be  fixed  by  considering  the  responsibility 
j,  the  skill  and  labor  expended,  and  the  rate  of  pay 
allowed  for  similar  work,  and  is  not  to  be  determined  by 
ntage  on  collections.*  In  cases  where  the  allowance  to 
s  is  left  to  the  discretion  of  the  court,  the  question  is  dis- 
iry  only  in  the  sense  that  there  are  no  fixed  rules  to 
ne  the  proper  allowance,  and  it  is  not  discretionary  in  the 
lat  the  courts  are  at  liberty  to  give  more  than  a  fair  and 
ble  compensation.'     The  allowance  of  compensation  to  a 

cannot  be  resisted  on  the  ground  that  the  court  had  no 
:o  appoint  the  receiver,  that  objection  being  a  collateral 
>n  the  order  appointing  him.* 
DITIONAL  Compensation — ( i )  Tfu  General  Doctrine— The 

compensation  made  to  a  receiver  for  his  services  is  con- 

suffictent  to  compensate  him  for  all  the  labor  which  he 
IS  in  connection  with  the  receivership,  and   hence,  as  a 

additional  allowance  will  be  made.' 

It  V.  Bryant,  to)  Mbh.  570;  ceiver  and  hli  counael  on  final  aettle- 
Ceen,  115  M«w.  181.  ment,  there  is  no  error  in  not  requiring 
:ial  Bank  Comn.  v,  Franklin  at  the  handi  of  the  receiver  and  hU 
..II  R.  I.  i;7.  counsel  an  Itemized  account  of  their 
ira]  Tnist  Co,  v.  Wabatii.  etc.,  lerviceB.  Greeley  v.  Provident  Sav. 
)  Fed.  Rep.  1S8.  In  thU  ca«e  Bank,  103  Mo.  311. 
:  bj-  Brewer,  J^  said:  "The  Where  a  receiver  has  been  appointed 
>r  allowancei  U  a  judicial  one,  in  an  action  to  forecloie  a  chattel  morl- 
e,  a*  it  li  (aid,  the  matter  ii  gage,  and  there  exists  anj  irregularity 
B  di»cretion  of  the  court,  it  i<  in  such  appointment.  If.  on  (he  apptlca- 
lary  only  In  the  sense  that  lion  of  defendant  to  Bet  aside  tiie  ap- 
'  no  liied  rules  (o  determine  potntmenl,  Ihe  court  orders  the  receiver 
er  allowance,  and  is  not  dii-  to  be  discharged,  if  the  defendant  will 
f  in  the  seme  that  the  courts  execute  a  bond  lopay  the  judgmentand 
lerty  to  give  anything  more  costs  of  the  case,  and  the  defendant 
ir  and  reasonable  compensa-  voluntarily  executes  the  bond  and  has 
e  desire  lo  see  the  officers  and  restored  from  the  receiver  all  of  the 
the  court  well  paid,  in  order  property  in  controversy,  such  defend- 
of  character  and  ability  may  ant  cannot  contest  the  legal  cost*  of  the 
g  to  accept  the  burdens  and  receiver  for  any  irregularity  in  his  Bp> 
ilities  of  these  trusts;  but  at  pointment.  State  Journal  Co.  v.  Coin- 
time  we  may  not  (orget  that  monwealth  Co..  43  Kan.  93. 
'rty  lo  be  charged  with  these  B.  Beach  on  Rec,  4  769;  In  re  Orma- 
:s  is  not  ours,  that  there  are  by,  1  Ball  &  B.  i^;  Malcolm  v.  O'Cal- 
•usands  scattered  all  over  the  laghan,  3  Myl.  &C.  ja;  Vanderheydea 
are  the  owners,  whose  prop-  v.  Vanderheyden,  i  Paige  (N.  Y.)  387; 
ie  strong  hand  of  the  law  has  ix  Am.  Dec.  S6;  In  re  Bank  of  Niag- 
nouiof  their  custodv,  and  who  ara,  6  Paige  (N.  Y.)  316;  Hynea  v. 
s  to  see  that  no  unjust  or  ex-  McDermott,  3  N.  Y.  St.  Rep.  585. 
urden  is  cast  upon  them.  We  Thus  where  the  receiver  of  a  minor's 
exercise  the  generosity  of  estate  attended  to  a  survey  of  the  realty, 
but  are  closely  limited  to  the  the  court  refused  any  extru  allowance 
judges."  for  his  exertions,  on  the  ground  that 
lley  ti.  Provident  Sav.  Bank,  the  act  was  entirely  voluntary  on  hia 
111.  Compare  State  Journal  part,  and  the  expenses  attending  it  were 
im.,  43  Kan.  03.  In  the  former  paid  out  of  the  minor'*  e«tate.  t*T* 
ras    also   held   that  upon  the  Ormsby,  i  Ball  &  B.  189. 

•  of    compensation  to  a  re-        So  also  a  recet*er  will  not  be  allowed 
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{2)  Where  Receiver  Incurs  Extraordinary  Trouble  or  Expense. 
— Nevertheless  a  receiver  may  be  granted  allowances  beyond  his 
regular  compensation  for  any  extraordinary  trouble  or  expense 
he  may  have  been  put  to  in  the  performance  of  his  duties,'  or 
in  prosecuting  or  defending  any  legal  proceedings  brought  by  or 
against  him.* 

extra  compensation  for  services  and  e<-  modation  of  llie  owners,  and  no  part  of 

penies   incurred    by    liim    in    making  the  duties  of  a  receiver.     Wlilte  i>.  Al- 

journeys  to  a  foreign  country  for  tlie  len  (Ky.  1889),  11  S.  W.  Rep.  364. 

purpose  of  prosecuting  legal   proceed-  1.  1  Dan.  Ch.  PrftCt.  (5th  ed.>  *(747; 

ings  to  recover  money  due  the  estate,  Farmers'   L.  &  T.  Co.  v.  Central   R. 

when  such  journeys  have  not  been  ex-  Co.,  2  McCrary   ( tJ.   S.)   318;  8   Fed. 

pressly  authorized  by  the  court,  even  Rep.  60;  Adams  f.  Haakell.  (i  Cal.  475 ; 

though   authorized   and    approved   by  Williamson  i>.  Wilson,  I   Bland   (Md.) 

many  of  the   parties  interested  in  the  431. 

estate.  In  passing  upon  the  question  In  case  th«  duties  of  a  receiver 
of  compensation  in  such  a  case,  the  prove  to  be  more  arduous  that)  he  or 
court  will  not  consider  any  agreements  the  court  expected,  or  in  case  he  per- 
made  by  the  parlies  In  interest  with  the  forms  duties  in  addition  to  those  ordi- 
rcceivcr.  with  regard  to  his  undertaking  narily  required  o(  a  receiver  In  either 
such  journeys,  or  his  compensation  case,  provided  he  has  faithfully  admln- 
therefor.  Malcolm  v.  O'Callaghan,  3  istered  his  trust  without  intentional 
Myl.&C.i5a;  ijur.838.  error  or  fraud,  he  U  entitled  to  corn- 
Hence,  moreover,  the  allowance  of  a  pensation  in  addition  to  that  fixed  by 
fer  dittH  compensation  lo  a  receiver  the  order  under  which  he  was  ap- 
for  particular  services  is  improper.  In  pointed.  Farmers'  L.  &  T.  Co.  v. 
re  Bank  of  Niagara,  6  Paige  (N.  Y.)  Central  R.  Co.,  1  McCrary  (U.  S.)  318; 
it6.  In  thU  cB^e  the  court,  b^  Wal-  8  Fed.  Rep.  60. 
worth,  Ch.,  said  ;     "  The   commissionB  On   foreclosure    proceedings  it  »p- 


upon  the  moneys  received  and  paid  out  peared  that  the  trustees  and  receiver* 

are  in  lieu  of  all  personal  services  of  the  contracted  originally  to  render  their 

receiver,  executor,  or  guardian,  except  services  for  the  sum  of  tii.soo,  and  that 

such  taxable  lawchai^esas  are  allowed  they  were  paid   such  sum   up   to   the 

to  attorneys   and   solicitors  by  the   fee  beginning  of  the  litiKation ;  that  since 

bill,  if   he  acts  in  that  capacity."     See  the  litigation    commenced,  they    had 

also   Vanderheyden  v.  Vanderheyden,  been  paid   by  allowances  by  the  court 

3   Paige  (K.   Y.J   387;    11    Am.   Dec.  to  them  as  receivers,  and  by  appropri- 

86.  Btion  by  themselves  as  trustees,  at  the 

Intaraat    on   BalaneM   In   B«v*iT«r'i  rale  of  $4,500  per  year.     The  services 

Hftnda. — A  receiver,  although  he  passes  rendered  were   not   exclusive  of  their 

his  accounts  and  pays  hU  balances  reg-  business,  and  did  not  take  all  or  nearly 

ularly,  is  not  entitled  to  make   interest  all   of    their   time,  and  there   was  no 

for  his  own  benetit  out  of  the  moneys  great    responsibility  requiring    extra, 

which  come  into  his  hands  in  his  char-  ordinary     compensation.     Held,     that 

Kcter  as  receiver,   during  the  intervals  they  had     been   amply   compensated, 

between   the   times  of  passing  his   ac-  and  that  an  extra  allowance  was   im- 

counts.     Kerr  on  Rec.  (Bispham's  cd.)  proper.     Easton   v.  Houston,  etc.,   R. 

346;  Shaw  V.  Rhodes,  2  Russ.  539.  See  R.  Co..  40  Fed.  Rep.  i8g. 

Earl  of  Lonsdale  v.  Church,  3  Bro.  C.  3.  Bristowe  v.  Needham,  3  Ph.   190; 

C.  41.  Pottsu.  Leighton,  15  Ves.376;  Courand 

A  receiver  of  a  distillery  U  not  en-  v.  Hanmer,  9  Beav,  3 ;  Stuart  v.  Boul- 

tilled    to  compensation  for  collections  ware.  133  U.   S.   78.     Contfare   Inter- 

and   disbursements  of  the  government  nat  Imp.  Fund   v.   Greenough,  105   U. 

tax  on     whisky  In   bond   belonging  to  S.  C27;  Ilolcombe  t>.  Holcombe,  13  N. 

third   persons,  which   tax,  as   was  cus-  J.  &q.  413. 

tomary    among     distillers     and   ware-  A  receiver  acting  as  his  own  counsel 

housemen,    be      collected     from      the  is    not    entitled   to   make    any   extra 

owners   on  withdrawal  of  the  whisky  charge  for  such   services.     See   infra, 

from   bond;   though    customary,   such  this   title.    Where    Receiver     Act*   in 

collectlotis  are  merely  for   the  accom-  Several  Ca^actliei. 
30  C.  of  L.— 11                            177 
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here  Receiver  Acts  in  Several  Capacities. — Where  a 
acts  in  two  capacities,  he  is  allowed  compensation  for 
In  one  capacity  alone,  while  in  the  other  the  compensa- 
erely  nominal  or  wholly  disallowed,^     The  question  has 

I  cases  where  a  receiver  has  rendered  legal  services  for 
e  seeks  compensation,  and  in  such  instances  the  courts 
a  rule,  refused  it.* 

Fm«.— Where   the  emplo)"  Bank  of  Niagara.  6  Paige  (N.  Y.jiij; 

>unsel  is  proper  and   neces-  Martin    v.   Martin,   14    Oregon   165; 

vers  will  usually  be  allowed  Arthur  t'.  Master  in  Equit}-,   1   H.-irp. 

:lieir   accounts  for  amounts  Eq.   (S.  Car.)   47,     Campari  States, 

or  counsel  fees,     Cowdrey  Butler,  15  Lea  (Ten n.)  113, 

d   Company,  I    Woods  (U.  Tlius  a  master  in  chancerv  acting  u 

lowes  V.  Davis,  4  Abb.  Pr.  receiver  is  entitled  only  to  the  com- 

I  ;    Bennett    t'.    Chapin.    3  pensation   of   a   receiver.      Arthur  v. 

Y.)  673;  U.S.  v.  Church  of  Master    in    Equity,    ■    Harp.   Eq,  (& 

it(Uuii,  i8S9),ii  Pac.  Rep.  Car.)  47. 

tare  In    rt    Colvin,  4  Md.  3.  Battaile  v.  Fisher,  36  Miss.  311; 

Thus  in   Cowdrey  v.   Rail-  /«  «  Banlcof  Niagani,6PBige(N.y.f 

.any,  i  Woods  (U.  S  )  338,  a  313, 

as  allowed  his  counsel  and  In  the  tatter  case  the  court  by  Wal- 
es, and  his  expenses  in  worth,  Ch.,  said  :  "  The  receiver  wu 
himself  against  a  motion  for  not  entitled  to  charge  for  extra  couD' 
I.  But  where  the  employ-  set  tees  to  himself,  in  addition  to  (lie 
:ounsel  by  the  receiver  has  legal  taxable  costs  in  suits  pnMCCuted 
luthoriied  by  the  court,  or  or  defended  by  him  as  attorney  or 
have  been  improper  or  un-  Eolicitor,  nor  was  he  entitled  (o  any 
counsel  fees  will  not  be  al-  allowance  in  the  character  of  counsel 
re  Union  Banli,  37  N.  ],  for  himself  or  his  co-receiver  in  rda- 
Am.  &  Eng.  Corp,  Cas.  iv^ \  tion  to  any  other  matter.  The  emplov- 
Qo.v.  Lynch.  1  Barb.  Ch.  ment  of  counsel  and  the  payment  of  d 
j;  Corey  ri.  Long,  43  How.  proper  allowance  for  such  services, 
.]  506;  O'Mahoney  v.  Bel-  when  necessary,  requires  the  exercise 
I.  Y.  Super.  Ct,  3)^.  Cam-  of  a  (ound  discretion  on  the  part  of 
ns  f.  Woods,  S  Cal.  306;  the  receivers  or  the  trustee  of  the 
Gen'l  V.  Continental  L.  Ins.  fund  out  of  which  such  services  are  to 
w.  Pr.  (N.  Y,)  130.  Thus  be  paid.  It  would,  therefore. beasun- 
Id  Utica  Ins.  Co.  v.  Lynch,  safe  to  allow  a  receiver  or  other  tnii- 
.  (N.  Y.)  573,  (hata  receiver  tee  to  contract  with  and  pay  himsell 
lied  to  an  allowance  out  of  for  such  extra  services  as  it  would  be 
hia  hands  for  counsel  fees  to  allow  him  to  become  the  purchater 
las  paid  on  an  unsuccessful  of  the  trust  property  which  it  is  hii 
a  suit  brought  against  him  duty  to  sell  lo  the  best  advantage  for 
ler  of  such  fund;  nor  for  the  benefit  of  the  estate.  If  he  emplovl 
of  an  unsuccessful  appeal  third  persons  as  counsel,  and  where  lie 
y  him  from  the  decree  in  has  no  interest  in  employing  and  pav- 
And  in  an  Irish  C3se,/n  rt  ing  them  for  services  which  are  not 
ry,  I  Moli.  419,  where  a  re-  absolutely  necessary,  there  is  compara- 
d  instituted  proceedings  tively  little  danger  that  the  estate  in- 
nz  wrong  in  form,  he  abail-  trusted  to  his  care  will  be  charged 
afterwards  took  other  proper  with  counsel  fees  which  might  safely 
;s,  which  were  successful  for  have  been  dispensed  with."  And  in 
the  court  refused  to  allow  Sinte  v.  Butler,  15  Lea  (Tenn  )  118. 
ISIS  of  the  abandoned  pro-  the  court  by  Freeman.  J.,  afterquoting 
Ithough  the  master  reported  the  above,  added  :  "  'I'he  particular 
ceiver  had  arted  hana  fide,  case  before  us  is  one  in  which  these 
to  be  allowed  the  costs.  words  have  peculiar  force,  as  it  pre- 
L  on  Rec,  ^^  768.  770;  Bat-  sented  a  fruitful  source  of  temptation 
her,36MisB,3ii;  Holcombe  to  contests  of  every  kind  which  it 
be,  13  N.  J.  Eq.  417 ;  /«  re  would  not  be  proper  to  Impose  upon 
ITS 
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d.  Where  Receiver  Is  a  Party  in  Interest, — Compensa- 
tion is,  as  a  rule,  denied  where  the  receiver  is  interested  in  the 
fund  or  property  ;  as,  for  example,  where  a  partner  or  mortgagee 
has  been  appointed  receiver.* 

e.  Where  Receiver  Is  Guilty  of  Misconduct.— Where  a 
receiver  has  been  guilty  of  negligence  or  misconduct  in  the  man- 
agement of  property  committed  to  him,  the  court  may  reduce 
his  compensation,  and  may,  in  addition,  impose  a  penalty  in  the 
shape  of  a  further  reduction  on  account  of  his  mismanagement.* 

/  Where  One  Receiver  Succeeds  Another.— A  second 
receiver  who  is  appointed  to  succeed  a  former  one,  and  who 

the  receiver.    The  temptation  to  eHrn  tees  rendered  In  securing,  protecting 

(eea  as  counsel  was  liable  lo  warp  his  and  accumulatingttie  fund.  As  we  have 

judgment,    and  is  more   than   human  said,  such   corapenBalion    might  have 

Dature   ought  to  be  required  to  meet  been  allowed  if  paid  to  otheraKornejs 

in   the   execution   of  bo   important  a  emploved,  and  the  result  would  have 

trust."     But  in   Farmers'  L  &  T.,  etc.,  been  the  same  to  the  creditors.    The 

Co.  V.  Central  R.  Co.,  l  McCrary  (U.  onlj  objection  to  it  is   based   on  the 

S.)  318  ;S  Fed.  Rep.  64;  where  the  re-  impolicy  of  allowing  a  partv  occupj'ing 

ceivt-r  had  attended  in  person  to  some  the   position   ot   a  trustee   lo  employ 

of  the  legal  business  of  the  company,  himself.     The  legielature  clearly  had 

be  was   allowed   therefor  the  regular  the  right  to  remove  this  objection  in 

fee  paid  to  counsel.  this  case,  and  has  done  s      -     '      -    * 

In  Battaile  r.   Fisher,  36  Miss.  331,  not  think  a 

which  was  a  suit  in  chancery,  toentorce  1.  See  l 

a  lien  on  an  intestate's  propertT  in  the  •1731 ;  WlUon  r.  Greenwood,  1  swansi. 

hands  of  his  administrator,  the   prop-  483;   Langstuffe   i>.   Fenwick,    10   Ves. 

ertj  was  placed  In  Che  hands  of  a  re-  405 ;  Scott  v.  Brest,  3  T.  R.  138;  Blake- 

ceiver,  who  had  previously  been  coun-  ney  ».  Dufaur,   15  Beav.   40;  Sargant 

sel  for  the  administrator  In   defending  v.    Read,    i    Ch.   Div.   600;    Strel   v. 

thesuit.     It  was  held  that  the  receiver  IloUadav,    19   Oregon    stj;    Brien    v. 

was  not  entitled,  In  a  statement  of   his  Harriman,  I   Tenn.  Ch.  467;  Todd  v. 

account    by    a    commissioner   of  the  Miller,   1   Tenn.    Ch.    107;    Berry    v. 

court,  to  a  credit  for  counsel  fees,  such  Jonei,  11   Heisk.  (Tenn.)  106.     But  see 

an  expenditure  not  being  properly  a  Ranney  ti,  Peyser,  83  N.  Y.  i, 

subject  of  allowance  in  the  settlement  Thus  a  surviving  partner  who  Is  ap- 

of   the  accounts  of  the   receiver,   but  pointed  receiver,  is  not,  in  the  absence 

thai  his  charge  for  services  might  be  of   express   stipulation   to    that   effect, 

allowed  him  by  the  court  of  probate.  entitled    to    compensation,    since    his 

In  Stale  I'.  Butler,   t.s   I-ea   (Tenn.)  duties  as  receiver  in  such  case  are  not 

iiS,therecelTerofanextlnct  municipal  more  than  hfs  duties  as  surviving  part' 

corporation,  who  had  been  appointed  ner  would  have  been.     Berry  v.Jonei, 

in  pursusQce  of  an  act  ot  the   legisla-  11  Heisk.  (Tenn.)  306. 

ture,    by  which    he   received   a   fixed  When  the  parties  to  a  litigation  ask 

compensation,  had  rendered  legal  serv-  the  appointment  of  a  person  as  receiver 

ices  In  the  execution  of  his  duties.   A  who  is  an  Interested  party,  and  repre- 

subsequent  act  of  the  legislature   a1-  sent  that  his  appointment  would   save 

lowed    additional    compensation    for  the  salary  of  the  receiver  then  in  oflice, 

these    services.      Said    the    court   by  and  the  court  makes  the  appointment. 

Freeman.  J.:     "  It  is  argued  that  this  and   he  serves   as   such   receiver   until 

is  a  retrospective  law,  and  creditors  of  removed,  without  making  any  claim  for 

the  extinct  corporation  have  the  right  compensation,   his    application,    made 

to  resist  it,  as  impairing  or  impinging  af^er  removal,  lo  be  allowed   a  salary 

on   their  vested    rights.     We   see   no  for  the  time  he  served.  Is  properly   re- 

forre  in   this  objection.     It  is  but  an  fused.     Steel  v.  Holladay,    [9   Oregon 

allowance  made  by  the   l^islnture  by  517. 

wa^  of  compensation  to  an  officer  ap-  3.  Beach  on  Rec..  4  758,  ^itiog  Har- 

pomted   under   Its  authority  for  serv-  rison   v,  Boydell,  6  Sim.  311;  Res  v. 
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:he  funds  which  were  in  the  hands  of  the  other,  is  not 
to  any  commission  thereon,  when  such  commission  has 
een  paid  to  the  former  receiver.*  But  the  death  of  a 
;r  does  not  defeat  the  claim  of  the  survivor  to  compen- 
r  his  services  rendered  after  tlie  death  of  his  colleague* 
ERE  Money  Is  Paid  Directly  Into  Court.— A 
has  not.  by  virtue  of  his  appointment,  such  a  vested 
the  collection  of  moneys  payable  to  the  estate  as  will 
m  to  prevent  persons  indebted  to  the  estate  from  paying 
:y  directly  into  court,  thereby  saving  to  the  estate  a 
omission  or  poundage  to  which  the  receiver  would  be 
f  the  money  passed  through  his  hands.' 
E  When  Compensation  Is  Paid. —  In  England  the 
:  to  a  receiver  is,  in  general,  not  fixed  until  the  passing 
st  account,  when  the  receiver  wilt  be  allowed  either  the 
[c  upon  his  receipts  or  a  gross  sum  by  way  of  salary.* 
merica  a  receiver  is  not  obliged  to  wait  until  the  termi- 
his  receivership,  but  may  be  paid  at  stated  intervals 
le  continuance  thereof.* 

iility  for  Receiver's  Compensa,tion. — When  a 
is  properly  appointed,  the  allowance  for  his  compensa- 
charge  upon  the  property  or  funds  that  pass  through 

D.  &  W.  i5;  In  re  Com-  cusfodia  legii,  the  present  receiver  » 
L.  Ins.  Co.,  33  Hun  (N.  entitled  to  be  compenuted  onl^r  aito 
the  fund  which  had  been  collected  or 
lev  Gen'l  v.  Continental  L.  received  by  the  late  receiver,  for  p*j- 
Hun  (N.  Y.)  313.  In  this  Ing  it  out"  But  tee  WUIiftniMn  v. 
lowing  language  was  uied  hj  Wilion,  i  Bland  (Md.)  439. 
"When  the  present  receiver  S.  Biirronghi  ».  Bunnell,  70  Md.  18. 
ted  to  succeed  [the  former  ).  In  «uch  a  case  Lord  Langdale 
d  died],  the  fund  upon  which  made  an  order,  on  the  petition  of  some 
mission  was  allowed  to  the  of  the  parties  interested,  that  a  debtor 
eiver  had  been  paid  and  it  who  was  willing  to  pa;  the  amount  of 
official  hands  at  the  time  of  his  debt  at  once  to  the  accountant-gen- 
e.  It  necessarily'  passed  eral  might  be  at  liberty  to  do  so.  Haigh 
the  present  receiver  on  his  !>.  Grattan,  i  Beav.  lot;  Weale  if.  Ire- 
it.  It  should  not  again  be  land,  5  Jur.405.  As  tu  the  practice  in 
iherefore,  to  a  similar  bur-  lunacy,  see  Ex  f  arte  Clayton,  i  Russ, 
le  mere  fact  that  the  present  476 ;  E*  farte  Cranroer,  i  Rusi.  477, 
>  acquired  it  by  virtue  of  his  note. 

nusl  be  said  that  that  is  not  t  i  Dan.  Ch.  Pract.  (sth  ed.),  "1745. 

Iving  of  the  fund  as  (he  law  B.  Special  Bank   Com'rs  v.  Franklin 

es   to   make     It    chargeable  Sav.  Inst,  1 1  R.  L  557.   In  thiscasethe 

isslons.     It  Is  the  service  or  court,  by   Durfee,   C.  J.,   said:    "We 

ecting  or  gathering  together  also   Ihlnk  it  U  not  improper  to  alio* 

d   which    subjects   It    to   a  the  receiver  compensation  from  time  to 

commissions,   nnd   not   for  time  before  the  close  of  his  receivership, 

to  ilB  possession  after  it  has  The  duties  are  sometimes  very  onerous 

athered   together.     It  must  and  may  be  protracted  for  yean.   They 

the r,  that  the  law  contem.  may  interrupt,  either  wholly  or  in  part, 

one   commission,   which   is  other  avocations  from  which  an  income 

compensation   provided   for  is  derived.     It  would  be  unreasonable 

Inasmuch,     therefore,    as  to  expect  the  receiver  to  wait  until  the 

ad   pOEsession  of  this  fund,  end  of  his  service  before   receiving  any 

I,  as   alreadv  suggested,   jh  compensation." 
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his  hands.*  And  if  no  question  is  made  as  to  the  legality  or 
propriety  of  the  appointment  of  a  receiver,  he  is  entitled,  where 
he  has  closed  up  the  business  in  pursuance  of  his  appointment, 
io  have  his  compensation  paid  from  the  funds  under  his  control.* 
But  if  the  plaintiff  sues  for  property  for  which  he  has  no  lawful 
claim,  and,  upon  his  application,  a  receiver  is  appointed,  or,  in 
general,  if  for  any  reason  the  ordef  of  the  appointment  is  im- 
properly made  and  is  accordingly  set  aside,  it  seems  unfair  to 
charge  the  property  with  the  receiver's  fees,  and,  according  to 
the  better  opinion,  the  plaintiff  himself  will  be  required  to  pay 
them.*     However,  the  contrary  view  has  been  taken,  viz :  that 

• 

1.  Beach  on   Rec,  §   771;  High  on  was  ordered  to  pay.     Upon  appeal  this 

Rec,  (3d  ed.),  4  796;    Courand  v.  Han-  order    was    affirmed    by    the     United 

mer,  9  Beav.  3;  -Ex /«r/tf  Izard,  23  Ch.  States    Supreme    Court.    Thereupon, 

Div.  75;    Beckwtth  v,  Carroll,   56  Ala.  the  stockholders'  suit,  which   had  been 

13;    Seligman   v.   Saussy,  60   Ga.  20 ;  stricken  from  the  docket  of  the  State 

Radford  t>.  Folsom,  55  Iowa  276;  Jaf-  court,  was  reinstated,  and  the  question 

fray  v.  Raab,  72  Iowa  335;  Hutchinson  of  the  compensation  of  the  receiver  re- 

T.  Hampton,   i  Mont.  39;    Hopfensack  ferred  by  the  State  court  to  a  master, 

V.   Hopi*ensack,  61  How.   Fr.  (N.   Y.)  who  found  a  large  amount  due  to  the 

498 ;  Hayes  v,  Ferguson,  15  Lea  (Tenn.)  receiver  for  compensation  and  necessary 

I ;  54  Am.  Rep.  398.  expenditures.    The    bondholders   took 

In  one  case  it  was  held  that  a  re-  no  part,  however,  in  these  proceedings 

ceiver's  compensation   might  be  either  in   the  State  court.     Held,  under  the 

allowed  out  of  the  property  in  his  hands,  circumstances  of  this  case,  that,  where 

or  taxed  as  costs  in  the  cause.     Hutch-  the  receiver  had   paid  into  the   Federal 

inson  v,  Hampton,  i  Mont.  39.    In  this  court  the  amount  decreed  as  due  from 

case  it  was  held,  also,  that  the  receiver  him  in  the   bondholders'   suit,  he  could 

of  property  in  controversy  in  an  actioi^  not,  upon  petition  to  the  Federal  court, 

cannot  recover  judgm en t  for  his  services  have  such  amount  appropriated  in  part 

against  all  the   parties  by  a  motion  in  payment  of  what  had  been   found  due 

the  original  suit.  to  him  in  the  stockholders'  suit  by  the 

Where  a  receiver  was  appointed  for  State  court,     fn   re   Hinckley,  3  Fed. 

an  insolvent  partnership  at  the  suit  of  an  Rep.  556. 

attaching  creditor,  who  alleged  fraudu-  In  England  a  receiver  and  manager 
lent  conveyances  by  the  firm,  it  was  of  a  business,  who  desires  to  advance 
held  that,  although  the  suit  failed  as  to  money  of  his  own  for  the  purposes  of 
the  setting  aside  of  the  conveyances,  the  business,  may,  before  doing  so,  ap- 
the  compensation  of  the  receiver  should  ply  to  the  court  for  its  authority,  and 
be  paid  entirely  out  of  the  fund,  the  the  court  will,  as  a  general  rule,  allow 
court  alleging  as  reasons  that  the  receiv-  him  interest  at  five  percent,  on  the 
ership  was  proper  under  the  circum-  amount  which  it  authorized  him  to  ad- 
stances,  that  the  appointment  had  been  vance  and  will  give  him  a  charge  on 
made  with  the  consent  of  the  parties,  the  debtor's  assets  for  the  advance  and 
and  that  the  management  of  the  estate  interest;  but  if  the  receiver  advances 
by  the  receiver  was  not  attended  with  money  without  such  previous  authority, 
any     additional    expense.    Jaffray     v,  although  he  is  entitled  to  indemnity 


Raab,  72  Iowa  335. 

A  was  appointed  a  receiver  of  a  rail- 
road; first,  under  a  suit  instituted  by 
the  stockholders;  and,  second,  under  a 
suit  brought   by  the  bondholders  of  a 


out  of  the  assets,  he  cannot  obtain  a 
personal  order  against  the   trustee  for 
payment.     Ex    parte    Izard,   23     Ch. 
Dfv.  75. 
3.  Radford   v,  Folsom,  55  Iowa  276. 


railroad  company  in  a  State  court.  The  Consequently  he  cannot  be  compelled 

bondholders*  suit  was  subsequently  re-  to  accept  therefor  a  judgment  against 

moved  to  the  Federal  court,  where  cer-  the   party    securing    his  appointment, 

tain     questions     connected    with   the  See  same  case. 

compensation  of  the  receiver  were  re-        8.  Weston  v.  Watts, 45  Hun  (N.  Y.) 

ferred  to  a  special  master,  who  found  a  410;  citing  French  v,  Gifford,  31  Iowa 

txilance  due  from  the  receiver,  which  he  228 ;   Verplanck    v.    Mercantile     Ins. 
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;e   (N.   Y.)    438.     Camfart  C»es  «re   not  uncommon   whew  Iht 

Coiner,  3a  Fla.  41:;   Rad-  result  would  be  ruinoui  to  the  injured 

Isom,   55   Iowa  387;  O'Ma-  individual.     Ail  the  property' a  person 

'Imont.  37  N.  Y.  Super.  Ct.  mar  have  in  trade  tna^',  upon  an  un- 

Wiliis  V.   Sharp    (Supreme  authorized  application,  be  taken  from 

Y.  Supp.   tao;  Mem. of  S.  him   and  placed   in  the  handsofarc. 

(N.  Y.)  6o8.  celver,  and   after  vindicating  hi>  right 

n  V.  WattB,45  Hun  (N.  Y.)  to  be  relieved  from  the  proceeding,  i( 

mrt,  by   Daniels,   I.,    said  :  he  should  be  oblixed  to  l>ear  the  ei- 

lanl  w«»  appointed  receiver  pense*  of  it   and    compensate  the  re- 

nce  and  on  the  application  celver  for  hiicommisdoiis  and  ditburse- 

liffi  in  the  action,  and  under  mcnts,   or,   in   default   of  doing  m>,  his 

ilment  he  obtained  possei-  property    should   be    appropriatnl    (o 

:  property    now   in  contro-  securing  that  end,  he  might,  under  the 

er     his      appointment      atl  forms  of  law,  be  financiallv  ruined ;  for 

(    taken   by    the    defendant  that  there  leems  to  be,  and  probably 

der  making  it,  and  after  the  will  not  be,  any  authority  vested  in  the 

he  appeal  the  order  appoint-  courts,  for  their  duty   is   to   right  the 

ellant  was  reversed,  and  he  wrong  when  its  existence  may  be  miile 

:d,   as  he   has   been  by   the  to  appear  and  protect  the  Injured  party 

which  he  has  now  appealed,  against  its  consequences;  and  that  can 

and   deliver   the    property  lie  no  otherwise  done  than  by  restoring 

in   his  hands  to  the  defend-  to  liim   the  property  of  which  he  may 

as  further  ordered  to  file  an  have  been  divested  b_v  the  unauihoHicd 

his    proceedings    before   •  Interference  of  the  court.     As  little  as 

minted  to  lake  and  state  the  that  he  certainly  is  entitled  to.  and  the 

lis  fees  and  compensation  as  receiver  who  has  acted  under  the  ap- 

ere  directed   to  be  paid   by  pointment  obtained   upon  the  applies- 

s  in  the  action.     From  these  tionofthe   adverse  party  must  look  to 

:omea  evident  that  the  ap-  that   party  for  his  fees  and  compensa- 

of  the  appellant  aa  receiver  tion.     If  the  court  could  impose  upon 

n  application  adverse  to  the  the  defendant,  or  the  property  ordered 

and   without  the  authority  ito   be  restored   to  him,  the  obligation 

And  having  been  made  in  first  to  pay  the   receiver,  it  might  with 

r,  there  seems  to  be  no  legal  the  like  reaeon  apply  the  same  principle 

withhold  so  much  of  the  deprived  of  his  property  through  legal 
om  the  defendant  aa  may  proceedings  wrongfully  Instituted 
to  pay  hii  commissions  and  af^inst  him  by  another  person.  li 
lit  those  expenses  should  be  such  a  principle  Is  applicable  at  all  it 
y  have  been  directed  to  be,  must  be  a  general  one.  charging  the 
1  tiffs  who  oblnined  the  ap-  property  with  the  fees  of  officers  where 
So  far  as  the  defendant  Is  it  may  >iftve  been  replevied  or  taken 
the  appointment  was  an  under  an  attachment;  and  the  same 
hJ  one,  not  made  for  his  rule  would  restrain  the  discharge  of  a 
any  manner,  but  through  person  in  custody  under  an  order  of 
>erty  was  taken  from  his  arrest  until  the  fees  of  the  officer 
bv  the  receiver  and  withheld  should  be  paid.  Such  cases  would  be 
fithout  any  legal  authority  equally  meritorious,  in  the  claims  pre- 
he  proceeding.  It  was  an  sented  as  the  present  case,  which  in 
hi*  tlnhts,  for  which  there  principle  cannot  be  distinguished  from 
rquiring  him  or  his  property  these  others.  It  is  sufficiently  inju- 
;  expense;  but,  on  the  con-  rious  for  a  person  to  have  his  property 
-  as  the  law  provides  for  the  taken  from  him,  or  his  person  sub- 
legal  expenses,  Ihey  are  to  jected  to  arrest,  without  right;  and 
I  by  the  unsuccessful  partv  upon  no  legal  principle  can  the  wrong 
^lion.  To  take  a  person's  be  aggravated  In  such  a  manner  as  to 
Tm  him  by  an  unauthorized  order  him  to  pay  the  tipenses  of  the 
and  place  it  In  the  hands  of  proceeding,"  And  in  the  same  case, 
ind  then  subject  him  to  the  Bartlelt,  J.,  used  this  language  ;  "  lo 
the  proceeding,  would  be  the  case  at  bar,  however,  the  payment 
>arently  unjust,  even  If  the  of  all  proper  commissions  and  ex- 
1    the    power    to    do    that,  penseato  which  the  receiver  may  been- 
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the  receiver  being  an  officer  of  the  court,  his  compensation  does 
not  depend  upon  the  result  of  the  litigation,  but  will  be  paid  out 
of  the  property  in  dispute,  no  matter  to  which  of  the  parties  to 
the  action  the  possession  of  such  property  may  be  adjudged.* 

If  the  appointment  of  a  receiver  is  made  for  the  benefit  of  aU  the 

titled  i I  provided  for  bjcharging  them  pursuance  of  hl>  appointment.  The 
against  the  plaintiRs,  who  procured  receivernhtp  in  each  case  was  for  the 
his  Hppointment  under  circ  urns  Ian  ecu  benefit  of  those  Interested  in  the  fund, 
which  the  court  has  held  to  have  been  and  he  was  paid  therefrom,  which  is 
Insuflicient  to  warrant  a  receivership,  onlj'  anollier  method  of  apportioning 
and  who.  so  far  as  appears,  are  of  sufK-  the  costs  upon  thoie  entitled  to  the 
cient  pecuniarj  responsibility  to  pay  fund,  .  ,  ,  We  think  it  would  be 
the  receiver's  charges.  Indeed,  even  an  unjust  and  inequitable  rule  If  in  all 
It  the  unsuccessful  party  were  unable  cases  the  receiver  should  be  entitled  to 
to  pay  the  receiver,  it  may  well  be  his  compensation  from  the  Tund  in  his 
doubted  whether  any  authority  exists  hands,  without  reference  to  the  legality 
to  enforce  payment  of  his  commissions  of  his  appointment.  Under  the  opera- 
out  of  any  portion  of  the  property  or  tion  of  such  a  rule,  Innocent  persons 
lund  beloneing  to  the  party  who  has  might  be  made  to  suffer  great  loss." 
succeeded  in  vacating  the  receiver-  In  this  case  the  receiver's  compensa- 
ship.  It  would  be  a  pretty  severe  rule,  tion  was  apportioned  one-third  being 
even  if  constitutional,  which  should  charged  upon  the  fund,  and  the  other 
compel  a  litigant  to  pay  the  experfse  two-thirds  upon  the  plaintiff. 
of  having  his  own  propertv  illegally  1.  Hopfensack  v.  Hopfensack.  6i 
taken  out  of  his  custody  for  awhile.  How.  Pr,  (N.Y.)so.S.  ComfareUtm- 
There  might  be  cases  where  a  receiver  brec  v.  Dawson.  iS  Oregon  474. 
was  erroneously  appointed,  but  not  Thus  in  Kopfensack  v.  Hapl'en«ack, 
under  such  circumstances  as  to  make  61  How.  Pr.  (N.  Y.)  508,  the  court  by 
theappointmentabsolutely  void,  which  Van  Hocsen,  J.,  said:  "1  think  there  is 
would  warrant  an  order  that  his  dis-  no  question  as  to  the  right  of  the  court 
bursements  be  paid  out  of  the  fund,  as,  to  award  to  the  receiver  compensation 
for  example,  where  the  property  con-  out  of  the  fund  which  he  holds,  even 
silled  of  a  herd  ot  cattle  for  which  the  though  the  title  to  that  fund  be  found 
receiver  had  to  buy  fodder.  In  sucha  to  have  been  from  the  first,  and  to  be 
case  it  would  be  fair  and  just  to  charge  now  in  the  defendants.  The  receiver's 
the  successful  party  with  the  cost  of  compensation  cannot  be  made  to  de- 
feeding,  for  he  would  have  had  to  in-  pend  upon  the  result  of  the  litigation. 
cur  it  if  the  animals  had  remained  In  He  is  the  officer  of  the  court  who  lakes 
his  own  custody.  But  commissions  property,  the  right  to  which  is  involved 
and  all  disbursements,  except  such  as  m  dispute,  and  by  order  of  the  court 
would  have  been  necessary  if  the  cus-  holds  it  for  the  benefitof  the  party  who 
tody  of  the  property  had  remained  un-  shall  ultimately  be  found  to  be  entitled 
changed,  seem  to  me  to  stand  on  a  toil.  It  may  sometimes  happen,  as  it 
different  footing."  probably  happened  in  this  case,  that  by 
In  French  v.  Gifford,  31  Iowa  438,  the  unfounded  claim  of  a  pUinliff  the 
the  court  by  Miller,  J^  nald  :  "  It  is  in-  rightful  owner  of  property  is  deprived 
listed  by  plaintifTs  counsel  that  the  temporarily  of  the  possession  of  il,  and 
compensation  of  the  receiver  should  be  that  when  he  gets  il  back,  it  is  incum- 
paid  out  of  the  fund  of  which  he  had  bered  with  the  cliarges  of  the  officer  to 
the  custody  and  charge,  and  that  he  whom  the  court  has  given  the  care  of 
should  be  permitted  to  retain  the  same  it,  fendente  lite.  But  great  as  may  be 
therefrom.  Numerous  cases  have  l>een  the  misfortune  to  the  owner,  he  must 
cited  to  show  that  such  is  the  uniform  bear  the  loss  unless  he  can  obtain  re- 
practice.  Upon  an  examination  of  dress  from  the  party  on  whose  applica- 
these  casea  it.  will  be  found  that  In  tion  the  wrong  has  been  accomplished. 
every  case  there  was  no  question  made  The  court  is  not  to  blame,  nor  is  the 
as  to  the  legality  or  propriety  of  the  receiver  who  obeys  its  order.  The 
appointment  of  the  receiver;  that  In  property  in  the  hands  of  the  receiver  is 
each  case  the  receiver  closed  up  the  the  fund  from  which  his  fees  must  be 
businets  and  settled  his  accounts  in  paid." 
1»3 
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ies,  his  expenses  should  be  shared  by  all  equally.'  By  agree- 
t  between  the  parties  one  of  them  alone  may  become 
snsible  for  the  receiver's  fees.'  And  if  the  fund  in  court  is 
Hicient  to  afford  an  adequate  compensation,  the  parties  at 
se  instance  the  receiver  was  appointed  may  be  required  to 
ide  the  means  of  payment  * 

Appeal  in  Questions  of  Compensation. — An  appeal  may 
iken  from  an  order  granting  or  refusing  compensation  to  a 
iver.*  But  since  the  allowance  to  be  made  a  receiver  is 
ily  within  the  discretion  of  the  court  appointing  him,  which 
I  fuller  knowledge  of  the  facts  controlling  the  amount,  the 
illate  court  will  not  disturb  the  action  of  the  lower  court 
ss  the  discretion  vested  in  that  tribunal  has  been  abused.' 

[ohnton  v.  Garrett,  13  Minn.  565.  tttilule,   and    that    no   appeal    to   thii 

case   hold*,  «Ibo,  that   where   no  court   from   the    order   overruling  the 

n  appears  Jn  the   fact*  to  justifv  motion  to   vacate  could  be  entertained, 

ing   the   whole   of  the   receiver's  Russell  v.  First  Nat.   Bank,  65  Iowa 

ensation  to  one  of  the  parties,  it  Is  341. 

•o  to  charge  it.  S.  Stuart  v.  Boulware,  133  U.  S.  78; 

Kehey   v,   Sargent,   i   N.  Y.   St.  Mprgan  v.   Hardee.  71  Ga.  741;    Wil- 

669;  mem.  of  same  case,  40   Hun  Itlns   v.   Georgia   Iron   Works,  74   Ga. 

r.)  633.     In  thli  ca&e  the  appoint-  1:32  ;  Greeley  f.  Provident    Sav.   Bank 

of  a  receiver  for  an  insolvent  cor-  (Mo.  iSgl),  15  S.  W,  Rep.  4J9;  Kam  v. 

Ion   was  vacated,   after    he     had  Rorer  Iron  Co.,  86  Va.  754.     Comfare 

ii  regularlj'  upon  the  discharge  of  a  remark  of  Milter,  J.,  in  Hinckley  ti, 

ities.     The  parties  Btipulaled  that  Oilman,  etc.,  R.  Co.,  100  U.  S.  153. 

ould  be  protected,  and  agreed  that  In  Morgan   v.   Hardee,  71   Ga.   741, 

his  removal,  hU  conimiMions  the  court  by  Jackson,  C.  J.,  said:  "In 
d  be  fixed  by  a  reference.  One  of  regulating  the  compensation  of  the 
iTties,  In  consideration  of  certain  receiver  or  other  officer  of  a  court,  this 
ises  contained  in  the  agreement,  court,  on  review,  will  defer  much  to 
d  to  pay  the  commlBBion.  It  was  the  court  appointing  such  officer  and 
that  he  was  personally  liable  supervising  his  conduct,  and  where  not 
for,  and  could  not  object  lo  the  only  a  jury  on  facts,  liut  the  court  be- 
nt of  the  commissions,  when  low,  on  considering  the  verdict  on  a 
were  fixed.  It  was  also  held  in  motion  for  a  new  trial,  find  the  officer's 
lase   that   if  a   stipulation   in  the  conduct  upright  and  the  compensation 

Impose*  a  personal  liability  on  just,  this  court  will  never  interfere  ex- 
of  the  parties,  it  may  be  enforced  cept  in  a  very  strong  case." 
:  same  action,  an  independent  pro-  Thus  the  appellate  court  will  not  in- 
ig  not  being  necessary.  terfere  where  the  master  reports  a  com- 
Pome  V.  King.  64  Md.  166.  pensation  for  the  receiver  as  fair  and 
Vlagee  v.  Cowperthwalte,  10  Ala.  reasonable,  and  the  same  is  sustained 
Herndon  v.  Hurter,  19  F  la.  406.  by  the  uncontradicted  evidence  of  com- 
■are  Adams  v.  Woods,  S  Cal.  306.  petent  and  experienced  witnesses.  Kam 
lerc  the  court,  by  agreement  of  v.  Rorer  Iron  Co.,  86  Va.  754.  Com- 
ities, had  made  an  allowance  of  fare  LIchtenslein  1'.  Dial.  68  Miss.  ^4. 
ensation  to  a  receiver,  but  no  ap-  The  counsel  for  the  receiver  offered 
vas  taken  from  theorder  of  allow-  in  evidence  in  the  lower  court  li.e  va- 
and,  more  than  six  months  after  rious  petitions,  reports  and  orders  in 
■der  was  made,  one  of  the  parties  the  cause.  This  evidence  was  objected 
d  the  court  to  set  aside  and  vacate  to  by  the  exceptor,  and  was  excluded 
>rder,  which  motion  the  court  on  his  admitting  that  in  passing  nn  the 
uled.  It  was  held  that,  while  the  allowance,  the  court  was  entitled  to 
ance  was  excessive,  yet  the  look  at  every  paper,  and  the  whole 
Ijr  for  the  one  aggrieved  thereby  record  of  the  case.  Hrld,  on  appeal, 
y  appeal  from  the  order  of  allow-  that  In  the  absence  of  such  evidence, 
within  the  time  prescribed  by  to  which  the  trial  court  had  full  acceu, 
184 
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4.  Aoooiutiiig  Ezaoted— a.  Duty  of  Receiver  to  Render 
Accounts. — A  receiver,  being  an  officer  of  the  court  appointing 
him,  is  held  to  a  strict  accountability  by  that  court  in  all  matters 
pertaining  to  the  receivership  affairs.'  One  of  the  first  and 
principal  duties  of  a  receiver  after  his  appointment,  is  to  make  a 
complete  inventory"  of  all  the  property  and  effects  coming  into 
his  hands,  and  to  keep  in  due  form'  a  fair  and  accurate  account 
of  the  same,  as  well  as  of  all  moneys  received  and  expended, 'so 
that  the  court  may  properly  consider  all  claims  for  compensation 
and  disbursements  out  of  the  funds  in  his  charge.* 

*.  When  Accounts  Must  be  Rendered.— The  court  from 
which  a  receiver  derives  his  authority,  and  under  the  direction  of 
which  he  acts,  may,  in  its  discretion,  require  him  to  account  at 
any  time.'  It  is  the  practice,  however,  of  the  courts  to  appoint 
a  particular  time,  usually  once  a  year,  for  filing  accounts.'     And 

It  would  be  impoBilble  for  the  supreme  cape  an  accounting  for  the  monej'i 
court  to  determine,  with  any  degree  of  which  come  into  hia  hands.  O'Mb- 
»ccuracy,  whether  the  compenealion  honey  v.  Belmont,  6j  N,  Y.  133. 
allowed  was  excesaive.  Greeley  v.  JvrUdleUaii  to  Compel  Aceonntlnt- — 
Provident  Sav.  Bank,  103  Mo.  iia.  No  other  court  than  the  appointing 
The  plaintiffK,  having  a  lien  on  cer-  one  has  jurisdiction  to  require  the  re- 
tain penonalty,  brought  suit  lo  have  ceiver  to  account.  Bills  n.  New  Al- 
an instrument  held  by  the  defendanU  bany,  etc..  R.  Co.,  1  Biss.  {U.  S.)  390; 
and  affecting  the  property,  declared  Conkling  v.  Butler,  4  Biss.  (  U.  S.)  aj  ; 
void,  and  procured  the  appointment  of  Ilinckley  i.  Gilman,  etc.,  R.  Co.,  100 
a  receiver  to  manage  and  sell  the  prop-  U.  S.  i53;Musgrove  r,  Nash,  3  Edw. 
erty.  Held,  that,  although  the  instru-  Ch.  [N.  Y,)  17a.  But  a  receiver  in  a 
ment  waa  decreed  to  be  a  valid  chattel  suit  in  a  State  court,  which  ii  after- 
niortgage,  giving  defendants  a  prior  wards  removed  to  a  U,  S.  court,  may 
lien  and  securing  debts  far  in  excess  of  be  called  to  account  In  the  latter  court. 
the  proceeds  arising  from  the  aalc  of  Hinckley  v.  Gilman,  etc.,  R.  Co,  100 
the  property,  an  order  allowing  the  re-  U.  S.  153. 

ceiver  lo  retain  out  of  such  proceeds  9.  Hooper  v.  Winston,  14  111,  365. 
his  commissions  as  expenses  would  not  It  is  the  duty  of  the  solicitor  who  pro- 
be  interfered  with  as  an  abuse  of  the  cures  the  receiver's  appointment,  to 
court's  discretion.  Hembree  v.  Daw-  direct  him  as  to  making  out  the  inven- 
•on,  iSOregon  474.  tory,  and  the  method  of  keeping  and 
1,  DtUy  tn  AeconntlSK. — A  delay  on  rendering  his  periodical  accounts,  as 
the  part  of  a  receiver  in  accounting  far  as  may  be  necessary.  /■  re  Sea- 
may  be  justifiable,  when  he  has  re-  man,  a  Paige  (N.  Y.)  409. 
ceived  the  consent  of  all  parties  inter-  8.  Bertie  v.  Lord  Abingdon, 8  Beav, 
csted,  provided  they  are  competent  lo  53;  a  Daniel's  Ch.  Prac.  (5  Am.  ed.) 
consent;  but  it  is  olherwiae  if  some  are  1753;  Kerr  on  Rec,  (Bispham's  ed.) 
under    disability,   as    in    the    case   of  147. 

minora.    Dease   v.  O'Reilley,  a  C.  &        i.  Hooper  v.   Winston,  14  111.   365; 

U  441;   4   D.   &  W.  aS4;  Hooper   v.  Akers  v.  Veal,  66  Ga.  301;  Adams  v. 

Winston,  14  III.  365.  Woods,  8  Cal.  306;   Mabry  v.  Harri- 

Iiragulkr  or  T<djA  Appointment. — A  son,  44  Tex.  1S6. 
receiver  will  be  held  to  a  strict  account-  6.  DeWinlon  v.  Mayor  of  Brecon, 
ability,  notwithstanding  the  order  ap-  aS  Beav.  200.  And  be  Is  not  freed  from 
pointing  him  be  void.  It  is  enough  the  control  of  the  court  to  compel  a 
(hat  be  cUims  to  act,  and  does  act  as  Kcltlenient,  although  an  order  has  been 
such  :  he  is  receiver  de  facto  for  the  made  directing  him  to  turn  over  prop- 
time  being,  and  cannot  avail  himself  of  ertv  to  some  one  else.  Mabry  v.  Bar- 
an     irregular    or     void      appointment  rison,  44  Tex.  186. 

under  which  he  has  acted,  procured  by         e.  D.iy  v.  Croft,  6  Eng.  L.  &  Eq.  63; 

hia  own  Instrumentality,  and  thus  es-  Lowe  v.  Lowe,  i  Tenn,  Ch.  515. 
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duty  of  the  receiver  to  come  in  voluntarily  and  account 
curt  at  the  proper  time ;  but  faiUng  in  this,  the  court, 
iplication  of  a  party  in  interest,  or  upon  its  own  motion, 
ipcl  him  to  do  so.* 

ITHORITY  OF  CoURT  FOR  EXPENDITURES. — The  discre- 
a  receiver  in  the  matter  of  expenditures  is  very  hmited, 
nay  be  laid  down  generally,  that  before  making  any  out- 
reby  the  receivership  fund  will  be  seriously  diminished. 
t  obtain  the  leave  of  the  court  which  appointed  him.* 
s  general  rule  will  be  relaxed  to  prevent  hardship,  where 
ivcr  has  in  good  faith  incurred  reasonable  liabilities  abso- 
ecessary  for  the  preservation  of  the  trust  estate.' 
HAT  Expenditures  Will  be  Ratified. — As  a  general 
:  court,  on  the  final  passage  of  a  receiver's  accounts,  will 
fy  any  expenditure  unless  the  same  has  been  necessarily 
I  for  the  benefit  of  the  estate.*  But  where  the  rc- 
tas  made  an  outlay  honestly,  and   the  court  is  satisfied 

'  yarh  recefvera  of  corpora-     entitled  to  have  a  jurv  pais  upon  hU 
-equired  by  itatute  to  account     accounln.     Akers  v.  Veal.  66  Go. 
months.  t.aw»   of   1883,  Ch.        9.  The  Attornej-Gen'l  f.  Vig 


-equired  by  itatute  to  account  accounln.  Akers  v.  Veal.  66  Go.  301. 
months.  t.aw»  of  1883,  Ch.  9.  The  Attornej-Gen'l  f.  Vigor,  11 
And  in   People   v.  Knicker-     Ves.  563;  Waters  t/.  Taylor,  15  Ves. 35; 


s.  Co.,  31  Hun  (N.Y.)6aa.  Thornhill  v.  Thornhill,  14  Sim,  600; 
eld  that  under  thU  statute  Hooper  t'.  Winston.  34  111.  365;  Adams 
receiver!  to  file  accounts  with  v.  Woods,  15  Cal.  30S. 
ral  Term,  the  court  ii  not  B«eelvar  Undar  BpMUI  SUt«t«.— 
on  to  pass  on  their  correct-  Being  the  creature  of  the  court,  a  re- 
determine whether  or  not  [hey  c^'ver,  unless  appointed  under  a  special 

approved;   that    the  statute  statute,  for  a  special  purpose,  has   no 

ites  nothing  further  than  that  powers  except  such  as  are  conferred 

led  in  the  court.  upon  him  by  the  order  for  his  appoint- 

allutUon.— In  Farmers'    L.  &  mentand  the  course  and  practice  of  the 

Central   R.  Co.,  i    McCrary  court.      Verplank    v.   Mercantile   Ins. 

J52,    there    had    been    three  Co.,  i  Paige  (N.  Y.)  451- 

no  one  of  whom  had   been  8.  Blunt   v.   Clitherbw,  6  Ves.  799; 

i\    one   of  Ihetn   had    made  Tempest  v.  Ord.  1  Merv.  55;  Brown  r. 

presentations  of  his  accounts,  Hazlchurtt,  54  Md,  a6;   Hjrnes  f.  Mc- 

d  been  referred   to  a  master,  Dermott,  3  N.  Y.  St.  Rep.  583.    As  to 

passed   upon   by   him   and  what     are     reasonable    expenses    see 

,   with   the  exception  of  the  Wells  r^.  Wales.  31   Eng.  L.  ii  Eq.  561; 

That  one  had  been   passed  Watsell  v.  Leslie,  31    Eng.    L,  &'Eq. 

1     confirmed,    saving    a    few  ^3.     See  also  Flagg  v.  Manhattan  R. 

which  the   receiver   himself  i::o.,  20   Blatcht.  (U.   S  )  141;   10   Fed. 

:eplions.    The   two  other  re-  Rep.  413 ;  4  Am.  &  Eng.  R.  Cas.  140. 

ad    never  made  any  final  ac-  4.  Corey  x:  Long,  41  How.  Pr.  (N. 

Their    last    accounts    were  Y.)  504.    'A  receiver  will  not  be  allowed 

not  passed  upon.     Htld,  that  credit    for   advances   to     pay   chaises 

:ree  of  the  court  that  the  re-  against   his   predecessor,   if  it   appear 

□uld  appear  before  the  master  that  the   latter   was   in   arrears  on  >c- 

Iheir  accounts,  referred  only  count  of  tlie  receivership  fund.  Battaile 

'o     receivers   who    had    no't  v.  Fisher,  36  Miss.  311. 

I;    that  after  confirmation  by  In  rr  Union  Bank.  37  N.  J.  Eq.  410; 

a  rc'cxamination  will  not  Im:  4  Am.  &  Eng.  Corp.  Cas.  159.  expenses 

except     for    special    reasons  incurred  by  a  receiver  for  a  daily  news- 
paper  for  his  ofRce;  for  clerks   whose 

ride   V.  Clarke,  i   Moll.  133 ;  services    were    not    necessary ;  for  at- 

■.    Woods,  8  Cal.   306.     And  tomeys  employed  by  him   to  resist  ap- 

olficer  ol  the  court  he  is  not  plications  to  the  court  which  he  ought 
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that,  had  application  been  made,  it  would  have  directed  such  out- 
lay, it  will  be  sanctioned  as  fully  as  though  express  authority 
therefor  had  been  obtained.* 

e.  Railroad  Receivers.— A  distinction  is  taken  between  the 
duties  and  discretion  of  a  receiver  of  a  railroad,  and  a  mere  pas- 
sive receiver,  and  the  Supreme  Court  of  the  United  States  has 
laid  it  down  as  a  general  rule  in  regard  to  the  former  "  that  all 
outlays  made  by  the  receiver  in  good  faith,  in  the  ordinary 
course,  with  a  view  to  advance  and  promote  the  business  of  the 
road,  and  to  render  it  profitable  and  successful,  are  fairly  within 
the  line  of  discretion  which  is  necessarily  allowed  to  a  receiver 
intrusted  with  the  management  and  'operation  of  a  railroad  in  his 
hands."  » 

not   to   have  resisted,    were    all    dis-  Deputy  BeceiYer. — Where  n  receiver 

allowed.  appoints   a  deputy*  to  discharge  duties 

So  in  Langdon   v.  Vermont,  etc.,  R.  which  are   properly    his  own,  an^  such 

Co.,  54  Vt.   593;  II    Am.   &   Eng.  R.  as  he  himself  could  perform,  the  court, 

Cas.  6S8,  the  expenses  of  keeping  up  a  in  passing  upon   his   accounts,  will  not 

reading  room  for  the  road's  employees,  sanction    the    employment,  and     will 

were  disallowed  the  receiver.          '  therefore   disallow   the  cost  of   same. 

A  receiver  is  not  entitled  to  be  reim-  Corey  v.  Long,  43    How.  Pr.  (N.  Y.) 

burRed  the  expenses  of  journeys  to,  and  504. 

residence  in  a  foreign  country,  for  the  1.  As  to  allowance  of  costs  of  insur- 
purpose  of  prosecuting  proceedings  for  ance,  see  Thompson  v.  Phenix  Ins.Co., 
the  recovery  of  property  belonging  to  136  U.  S.  387;  Brown  v.  Hazlehurst,  54 
the  estate,  before  the  tribunals  of  that  Md.  26.  In  the  former  case  the  court 
country  unless  he  has  the  express  observed :  **We  have  no  doubt  that, 
authority  of  the  court  for  such  jour-  under  some  circumstances,  a  receiver 
neys.  Malcolm  v.  O'Callaghan,  3  would  be  derelict  in  duty  if  he  did  not 
Myl.  &  C.  52.  cause  property  in  his  hands  to  be  in- 
payments Made  In  Another  Capacity,  sured  against  ^re.** 
— In  re  Guardian  Sav.  Inst.,  78  N.  Y.  As  to  allowance  of  costs  of  repairs 
40S.  Quinlan  was  appointed  receiver  and  improvements,  see  Hynes  v,  Mc- 
of  an  insolvent  savings  bank,  and  Dermott,  3  N.  Y.  St.  Rep.  583. 
about  the  same  time  was  appointed  by  If  the  estates  arc  distant,  necessary 
Roche,  one  of  several  trustees,  to  dis-  expenses  of  agents  will  be  allowed, 
pose  of  property  of  his  and  use  the  t».  Lindscy,  15  Ves.  91;  like- 
proceeds  thereof  to  pay  such  creditors  wise  of  necessary  clerks,  watchmen  and 
of  the  insolvent  bank  as  should  assign  assistants.  Howes  xk  Davis,  4  Abb. 
their  claims  to  him  (Roche),  and  sub-  Pr.  (N.  Y.)  71;  Corey  v.  Long,  i3 
rogate  him  to  their  rights  as  creditors  Abb.  Pr.  N.*S.  (N.  Y.)  427;  Dickerson 
against  the  institution  to  the  extent  of  v.  Van  Tine,  i  Sandf.  (N.  Y.)  724; 
such  payments,  respectively.  The  Taylor  v.  Sweet,  40  Mich.  736. 
office  was  accepted  by  Quinlan,  and  In  Gluck  and  Becker  on  Rec.  §  iii,  p. 
thuf,  as  regards  the  creditors  of  the  484,  the  rule  is  stated  as  follows:  **The 
bank,  became  clothed  with  two  charac-  justice  and  right  of  the  matter  must 
ters.  An  order  was  made  for  a  reference  depend,  to  a  great  extent,  upon  the 
of  the  accounts  of  Qiiinlan  as  receiver,  special  circumstances  of  each  case  that 
and  upon  this  reference  it  appeared  may  be  presented.  Due  regard  must 
that  he  had  received  as  proceeds  of  the  always  be  had,  not  only  to  the  nature 
trust  estate  created  by  Roche,  and  paid  and  surroundings  of  the  property  in 
to  certain  creditors  something  over  the  custody  of  the  receiver,  but  to  the 
♦47,000.  Held^  that  the  payments  not  exigencies  of  the  moment  when  he 
bein^  made  out  of  the  property  of  may  have  been  required  to  take  action 
the  bank,  the  receiver  could  not  be  involving  the  safety  of .  the  property  in 
credited   therewith,  and   so    far  as    he  his  charge." 

was  concerned,  the  debts  to   which  the  2.    Cowdrey    x\    Railroad     Co.,     1 

money  was  applied  were  still  outstand-  Woods  (U.  S.)  331 ;  afirmed^  n  Wall, 

ing.  (U.  S.)  459;  Burnham  r.    Bowen,  iii 
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f.  Mingling  of  Funds.— It  is  the  duty  of  a  receiver  to  keep 
;  trust  funds  separate  and  distinct  from  his  own,  and  a  violation 
this  duty  by  mingling  them,  and  using  the  trust  funds,  will 
ike  him  chargeable  with  interest ;  and  this  whether  he  has 
rived  a  profit  from  them  or  not.' 

J-.  When  Chargeable  with  Interest. — It  is  well  settled 
It  a  receiver  renders  himself  liable  for  interest  in  two  events: 
rst,  when  he  has  collected  interest,  or  could  have  done  so  by 
;  exercise  of  that  prudence  and  good  management  required  of 
.  office.*  Second,  when  he  has  been  guilty  of  some  improper 
iduct  or  neglect,  in  which  case  interest  is  charged  as  a  penalty 
'  the  breach  of  trust.' 

S.  776;  17  Am.  U  Eng.  R.  Cu.  30S;  Earl  of  Lonsdale  r.  Church,  3  Bro.  C. 

S.  Trust  Co.  V.  New   York,  etc.,  R,  C.  41  ;  Harman  v.  Foster,  t   Hog,  318; 

,  3.<;  Fed.  Rep.  797.     And  except  in  Adair   Co.   v.    Ownby,    75    Mo.   381; 

raordinarj'  cases  the  submission  hy  Battaile  v.  Fisher,  36  Miss.  331. 

receiver  of  hi»   accounts   to   the  A   receiver  cannot  be  charged,  at  a 

Iter  at  frequent  intervals,  whereby  matter    of    course,    interest  on   funds 

latter  may  ascertain  from  time  to  which   remain  in  liis  hands.     How  v. 

t   the    character  ot    the    expend-  Jones,  60  Iowa  70. 

'cs  made,    and   disallow    whatever  In  Attorney-Gen'l  v.  North  Ameri- 

f   not  meet   hla   approval,  will    be  can  L.   Ins.  Co.,  89  N,   Y.   94,   ihe  re- 

arded   as   a  sufficient   reference  to  ceiver,  acting  in  perfect  g;ood  faith,  but 

court   lOT  its    ratification   ol   the  without   the    authority   of    the  court, 

Hver's     proceedings.     Cowdrey   v.  loaned  receivership  funds,  and  charged 

Iroad  Co.,  1    Woods  (U.   S.)   331;  himself  with  the  sums  received  as  in- 

rmrd  ti  Wall.  (U.  S.)  459.  terest;  no  losses  occurred;  and  Ihe a- 

,  Hinckley  v.  Oilman,  etc..  B.  Co.,  talewas  benefited  by  the  loans.  Finch, 

U.S.  153;  Utica  Ins.  Co.  t.  Lynch,  J.,   in   delivering   the   opinion   of  the 

i'aige  (N.  Y.)  sJo;  /«  re  Common-  court,  said:  "The   receiver  appears  10 

illh  F.  Ins.  Co'.,  31  llun  (N,  Y.)  78.  have   acted  in  entire  good   faith,  aad 

:  see   Radford  r.    Folsom,   55  Iowa  without  trace  of  any  wrong  intention. 

,  In  which  it  was  held   that  in  ihe  We  have  no  reason  to  suspect  him  ot 

ence  of  proof  that  the  receiver  used  any  personal  benefit  In  the  transaction. 

part  of  the  trust  fund  deposited  in  No  part  of   the  fund  has  been  lost    It 

k  with  hie  own   funds,  or   in   any  is   all   safe  and  ready  for  distributioa. 

'  derived  profit  from  them,  he  can-  No  injury  has  resulted  to  the  parties 

be  charged  with  interest.  interested,   but,  on  the  contrary,  it  ii 

a  Hinckley  v.  Gilman.  etc.,  R.  Co.,  quite   probable  that  a   larger  interest 

U.  S.  ii;3,  aufira,  the   receiver  de-  has  been  obtained  than  would  have  re- 

ited  money  in  a  bank  at  Springfield  suited  from  (he  direction  of   (he  court, 

his   account  as   receiver,   most   of  Although  disapproving  what  has  been 

ich  was  drawn  from   there  on  his  done,  we  do  not   think  the  case   is  one 

ck,  and  deposited  to  his  private  ac-  for   punishment,   because   entire  good 

nt  with   a  bank   in  Chicago;   and  faith  and  honesty  oi  intention  are  man- 

>n  on  hia   examination  as  a  witness  ifcst,  and  the  fund  has  been   benefited 

M'as   asked  to  give   explanations  of  and  nut  harmed." 

matter,  and  to  state  what  sums  he  Sbrlnkas*  — A    receiver   should  not 

so  deposited,  declined  to  do  so,  it  be  charged  for  shrinkage  in  the  stock 

held  that  he  was  properly  charged  turned  over  to  him,  when  there  is  do 

1  interest  on  it.  bad   faith   or  negligence   on  his  part. 

Ire  of  Froparty.— And  he  is  charge-  Johnston  i'.  Keener,  33  111.  App.  )3a 

•  with  reasonable  hire  for  receiver-  S.  MlsajipropTiatlaii.'— Where  one  ol 

)   properly    used    about    his    own  two  receivers  illegally  appropriateslhe 

Iness.     Battaile  TI.   Fisher,  36  Miss,  funds,  and  the  other  negligently  per- 
mits it.  they  are  jointly  liable  lor  the 

Shaw    V.    Rhode,",   3    Russ.   539;  balance  justly  due  upon  stating  their 

ter  V.   Foster,   1    Bro.  C.   C.   616;  accounts,  and  chargeable  with  interest 
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h.  For  Counsel  Fees.— Courts  of  equity  are,  as  a  general 
rule,  disinclined  to  allow  a  receiver,  on  the  settlement  of  his 
accounts,  fees  paid  for  services  of  counsel,  when  the  employment 
has  not  been  previously  sanctioned  by  the  court.'  However,  if 
such  expense  has  been  incurred  in  the  exercise  of  a  sound  dis- 
cretion, and  for  the  benefit  of  the  trust  estate,  it  will  be  allowed 

out  of  the  receivership  fund.'  But  a  receiver,  acting  as  his  own 

Com.    V.   Eagle  F.  Ina.   Co.,  14   Allen  difference  In  the  price  of  fund*  between 

(Mass.)  344.  the  proper  time  for  pavment,  and  when 

PUlim  tolnveat. — In  Hicks  i>.  Hicks,    payment  was  actually 'made.    v. 

3  Atk.  174,  where  a  receiver  had  been  Jolland.  8  Ves.  73. 

appointed   during    the  minority    of   an  1.  Corey    v.  Long,  43    How.  Pr.  fN. 

infant  who  had  no  guardian,  and   was  Y.)  504;  but   see  /■  re   Colvin,  4  Md. 

directed  to  place  out  the  surplus  of  the  Ch.  136;  also  Attorney-Gen'l  v.  North 

rents   and    profits,   when  they   should  American  L.  Ins.   Co.,  gt  N,  Y.  ^9:  I 

smount  lo  a  competent  sum,  with  the  Am.  &  Eng.   Corp.  Cas.   577,     Under 

approbation  of  the  master,  on  govern-  N.  Y.  Laws   18S3,  ch.  378,  j  4,  requir- 

mcnt  or  other  securities,  but    omitted  ing   that,   in    respect   to  allorney   and 

lo  do   so.    Lord     Hardwickc    directed  counsel   fees  contained  in  a  receiver's 

that  he  should  pay  interest  at  the  rate  report,  nothing  shall  be  paid  by  him 

of  4  per  cent,  on  the  surplus  rents  and  until  sucii  charges  have  been  approved 

pronts,  from  the  date  of  the  decree  till  by  the  court,  and  an  order  to  that  ef- 

the  infant  came  of  age.  although   the  feet  duly  entered,  it  has  been  held  that 

infant,  two   days   after,  he  came  of  age,  a  reference  will  be  made  to   determine 

settled  accounts  with  the  receiver,  who  whether  the  services  have  been  ren- 

delivered   up   his   vouchers,   and   gave  dered,  and   whether   the   charges   are 

him  copies  of  all  the  accounts  passed  just  and  proper.     People   v.  Knicker- 

by  the  master.  bocker  L.   Ins.  Co..  31   Hun   (N.   Y.) 

Fallareta  Aeoonnt  at  Pnv«  Tlmt. —  613. 

When  a  receiver  neglects  to  account  at  9.  Piatt  v.  Archer,  13   Blatchf.   (U. 

the  appointed  time,  he  must  pay  inter-  S.)  351;  Cowdrey  v.   Railroad  Co.;  i 

est  on   the  balance  in   his  hands  from  Woods  (U.  S.)  331  ;  off.  lab.  nam.  Gal- 

the  time  he  should   have  accounted  or  veston,    etc.,  R,   Co.   v.    Cowdrey,    11 

paid  the   money  into  court.    v.  Wall.  (U.  S.)  459;  Howes  v.    Davis,  4 

Jolland,  8  Ves.  71;  Fletcher  i/,  Dodd,  1  Abb.  Pr.  [N.  Y.)  71 ;    In  rt  Colvin, 4 

Ves.  Jr.  Sj:  Brownhead  v.  Smith,  i  Jur.  Md.  Ch.    126;  How   v.  Jones,  60  Iowa 

:37.    It   will  not,  however,  be  exacted  70. 

from  time  of  receiving  the  money —  But  the  receiver  will  not  be  allowed 
but  only  from  time  it  should  have  been  his  expenses  in  defending  his  appoint- 
paid  into  court.  Potts  l'.  Leighton,  15  ment  when  such  appointment  was  pro- 
ves. 173.  But  a  receiver  of  annual  rents  cured  through  fraud,  and  the  order  of 
and  profits  will  be  liable  for  interest  appointment  was  reversed  on  appeal, 
from  time  of  receipt.  Weems  v.  La-  O'Mahoncy  v.  Belmont,  61  N.  Y.  133. 
throp,  41  Tei.  107.  And  he  will  not  be  And  where  ihe  receiver  made  an 
permitted  to  make  interest  on  the  fund  unsuccessful  defense  to  a  suit  brought 
for  his  own  benefit  during  the  lime  against  him  by  the  owner  of  the  re- 
intervening  the  receipt  and  accounting;  ccivership  fund,  and  also  made  an  un- 
and  if  Ihe  sum  received  be  BufRciently  successful  appeal  from  the  decree  in 
Urge  for  investment,  he  should  get  an  such  i^uit,  it  was  held  that  he  was  not 
order  to  pay  same  into  court.  Shaw  v.  entitled  to  an  allowance  out  of  the  fund 
Rhodes,  3  Russ.  539.  Although  a  for  fees  paid  to  counsel  in  such  pro- 
receiver  has  accounted  and  to  the  ceedings.  Utica  Ins.  Co.  r.  Lvnch,  3 
lalisfaction  of  all  parties,  yet  he  Barb.  Ch.  (N.  Y.)  .■;73. 
may  be  charged  with  Interest  on  In  Hand  ri.  Savannah,  etc.,  R.  Co., 
moneys  improperly  kept  In  his  hands,  11  S.  Car.  163,  where  a  tract  of  land 
and  an  inquiry  for  the  purpose  mav  be  was  held  adversely  to  the  receiver,  and 
directed.  Fletcher  v.  Dodd,  t  Ves.  an  attorney  wan  employed  b}' him  to 
Jr.Sj.  And  in  some  jurisdictions  he  recover  same  under  an  engagement  for 
*ill  be  compelled  to  make  good  any  a  sum   equal  to  one-half   the  value  of 


BeUtion  to  Court. 


RECEIVERS. 


Aooonnting  Exacted. 


attorney,  will  not  be  allowed  counsel  fees  retained  by  himself  for 
such  legal  services.*     Nor,  as  a  rule,  will  such  allowance  be  made, 

when  the  receiver  employs  the  attorney  of  either  party  as  his 
counsel  in  the  receivership  affairs.* 

the  recovery,  and  the  suit  was  success-  that  capacity,  and  that  the  same  would 

ful,  and    the     land    sold    alon^   with  be  allowed  him  upon  the  settlement  of 

the  other  property,  it   was   held  that  his  account**. 

the  attorney  was  entitled  to  compen-  1.  /»  r<?  Bank  of  Niagara,  6  Paige  (N. 
sation  out  of  the  proceeds  of  the  sale.  Y.)  213.  the  court  said  :  **The  receiver 
Litigation  as  to  Appointment  of  Be-  was  not  entitled  to  charge  for  extra 
ceiver. — The  estate  cannot  be  charged  counsel  fees  to  himself,  in  addition  to 
with  the  cost  of  a  litigation  about  the  the  legal  taxable  costs  in  suits  prose- 
appointment  of  a  receiver.  The  re-  cuted  or  defended  by  him  as  attorney 
ceiver,  so  long  as  he  fills  that  ofHce.  or  solicitor;  nor  was  he  entitled  to  any 
will  be  allowed  all  the  proper  and  allowance  in  the  character  of  counsel 
reasonable  fees  paid  to  counsel  for  ad-  for  himself  or  his  co-receiver  in  rela- 
vice  and  assistance  in  the  discharge  of  tion  to  any  other  matter.  The 
his  duty,  and  in  aiding  him  to  preserve  employment  of  counsel  and  the  paj- 
and  defend  the  estate;  beyond  this  he  ment  of  a  proper  allowance  for  such 
cannot  go.  If  he  chooses  to  carry  on  services,  when  necessary,  requires  the 
a  litigation  for  his  office,  he  must  pay  exercise  of  a  sound  discretion  on  the 
the  cost  out  of  his  own  pocket.  He  part  of  the  receivers  or  the  trustee  of 
holds  the  office  at  the  discretion  of  the  fund  out  of  which  such  services 
the  court,  and  should  a  dispute  arise  are  to  be  paid.  It  would  therefore  be 
as  to  the  propriety  of  continuing  him  as  unsafe  to  allow  a  receiver  or  other 
in  it  or  appointing,  some  one  in  his  trustee  to  contract  with,  and  pay  him- 
stead,  the  controversy  must  be  con-  self  for  such  extra  services  as  it  would 
ducted  by  parties  interested  in  the  be  to  allow  him  to  become  the  pur- 
estate,  and  at  their  own  expense.  If  chaser  of  the  trust  property  which  it  is 
the  official  conduct  of  the  receiver  be  his  duty   to  sell   to  the  best  advantage 


assailed,  he  may  defend  it,  and  if  he 
does  so  successfully,  the  assailant  will 
be  made  to  pay  costs,  but  fees  to  coun- 
sel ^  even  in  that  case^  should  not  be 
thrown  upon  the  estate.      But  where 


for  the  benefit  of  the  estate.  If  he  em- 
ploys third  persons  as  counsel,  and 
when  he  has  no  interest  in  employing 
and  paying  them  for  services  which  are 
not  absolutely  necessary,  there  is  com- 


the  action  results  in  the  removal  of  the  paratively  little  danger   that  the  estate 

receiver^  it  follows  that  he  was  wrong  intrusted  to  his  care    will  be  charged 

in  resisting  the  application  of  the  party  with  counsel  fees,  which  might  safely 

who  proceeded  against  him^  and  in  such  have  been  dispensed  with.      No  allow- 

a  case  it  would  be  tnanifestly  improper  ance  for  extra  counsel  fees  to  himself 

to  allow  his  counsel  fees  to  be  cast  upon  can  therefore  be  made  to  a  receiver  or 

the  estate.    In   re  Colvin,  4  Md.  Ch.  other  trustee    upon   the  settlement  of 

126.  his    accounts.**       See    also    Collier  v» 

OyeTpayment   of  Attorney.  —  Where  Munn,  41  N.  Y.  141. 
an  attorney  employed   by  a   receiver        BeceiYer's  Law  Partner  as  Counsel. — 

petitions  to  the  court  for  an  allowance  Where  a   receiver  engaged  the  profes- 

for  his  professional  services,  and  names  sional  services  of  his  own  law  partner, 

a  certain   sum,  the  court    should  not  and  the  orders  for  payment  were  made 

grant  a  larger  sum  than  that   named,  upon  the  motion  of  the  latter,  and  up- 

Richter  7^  Schroeder,  119  111.  11 3.  on  petitions  made  and  verified  by  him. 

In  State  i'.  Edgefield,  etc.,  R.  Co.,  4  without  notice  to  any  party  interested, 

Baxt.  (Tenn.)  92,  the  receiver,  claiming  it  was  held   that  such  orders  could  be 

authority  under  the   State,  employed  collaterally  assailed  by  any  one  sought 

counsel  to  oust  the  lessees  of  another  to  be  affected  by  them,  and  that  it  was 

receiver,  in  which  suit  he  was  success-  incumbent  upon  the  receiver  to  show  by 

ful,     and    subsequently    on    appellate  other  satisfactory  evidence   that  such 

proceeding^,    the  property   was  sold;  payments  were  warranted  by  the  serv- 


held,  that  such  counsel  were  creditors 
of  the  estate,  and  that  the  receiver 
misfht  pay  for  their  services  out  of 
such  funds  coming  into  his  hands   in 


ices   rendered.      In  re  Commonwealth 
F.  Ins.  Co.,  32  Hun  (N.  Y.)  78. 

2.  Where  counsel  for  plaintiff  in  a 
suit  for  the  dissolution  of  a  partner- 
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as  associate  counsel  for  the  the  complainant's  counsel   fees  out  of 

he  is  not  entitled  to  compen-  the  fund    which    belongs   to    the    de- 

'  services  rendered  in  the  lat-  fendant  or  to  his  judglnent   creditors, 

itj-.     Adams  v.  Woods,  8  Cal,  .     .     ,     Ae  between    parly  and   pnrr^ 

the  counsel  for  the  complainant  Iioe  in 
W  Mot  AdTM^ts. — But  where  no  case  a  riglit  to  be  psid  extra  counsel 
csts  are  not  adverse,  or  (he  fees  out  of  a  fund  belonging  lo  n  de- 
went  to  the  employment,  the  fendant  except  where  the  counsel  baa 
reasonable,  will  be  allowed,  been  einplo)-ed  to  obtain  or  create  such 
.  NeiT  York  Consolidated  a  fund  for  the  joint  benefit  of  both  pnr- 
).,  i8  Abb.  Pr.  (N.  Y.)  411);  ties.  When  the  Inlerestsofihe  parlies 
McDermott,3  N.  Y.  St.  Rep.  are  adverse  nothing  bevond  (he  legal 
nelt  t'.   Chapin,  3  Sandf.  (N.  taxable  costs  can   be  allowed    by  one 

parlj-  as  against  the  other."      See   also 

lie  and  the  reasons   therefor  5tate  -u.  Florida  Cent.  R.  Co.,  16  Fla. 

■n  thus  stated:     "When   the  705. 

is    thus  fully    appointed,  he  in  Hubbard  v.  Catnperdown   Mills, 

elain    his  own  solicitor   and  21;  S.  Car.  496,  a  minority  of  the  stock- 

who  ought  not  Co  be  the  same  holders  and  creditors  brought  an  action 

nploycd  by  the   parties  in  the  afjainst  the  corporation,  charging  Ihe 

ause  the  solicitors  of  the  sev-  majority  of  the  stockholders  with  gross 

les  are  bound,  in  duty  to  their  misconduct    and    fraud,  and    praying 

0  watch  the  proceedings  of  for  an  injunction,  appointment  of  re- 
ver,  and  to  see  that  he  faith-  ceiver.  and  sale  of  property;  and  after 
iharges  his  trust,  and  the  un-  application  of  proceeds  to  the  debts  of 
;  to  act  ag  the  solicitor  or  the  coninany,  a  diitribuiion  of  Ihe 
for  the  receiver  under  such  residue  amongst  the  stockholders  ac- 
inces  would  therefore  f  re-  cording  to  their  respective  rights.  The 
•ast  upon  the  person  thus  as-  defendants  acquiesced  in  llie  order  for 
to  act,  inconsistent  and  con-  appointment  of  receiverand  sale.  There 
Juties,  both  of  which  duties  was  no  evidence  of  fraud.  It  was  held 
it  be  properly  discharged  by  that  the  fact  of  the  agreement  of  the 
person."  Edw.  on  Rec.  93.  defendants  to  the  appointment  of  a  re- 
IB  CohumI  Fee*  of  PwtUi  In  ceiver  and  to  ■  sale  did  not  make  the 
Upon  8«oalTBTihlp  Fund. — A  attorneys  of  the  plaintiffs  their  attor- 
las  no  authority  to  credit  him-  neys,  and   that  they  were  not  entllled' 

attornev's  fees   paid  to  either  to  counsel  fees  out  of  the  fund  realized 

In  their  behalf.     He  must  look  bv  the  sale;  but  that  the  nature  of  the 

lursement  to  the  parties  them-  allegations    rendering   employment   of 

id  if,  in  Ihe  final  settlement  of  counsel  by   the   defendants  necessary, 

,  there  be  sufficient   funds  in  they  and  the  receiver  were  entitled  to 

onging  to  the  parties  for  whom  counsel  fees  out  of  Ihe  fund. 

lid,  the  court  may  allow  him  Where   an   attorney    was   employed 

cir  respective  shares,  if  the  ad-  by  an  Individual  to  conduct  proceedings 

f  fees  have  been  proper   and  against   an   insolvent   insurance    com- 

le.  or  were  made  at  the  request  pany,  whose  assets  had  been  placed  in 

arty  charged.     The  receiver,  the  hands  of  a  receiver,  and  the  referee 

;  circumstances,  will  be  subro-  reporting  In  regard  to  the  attorney — 

the  lien    which   an  attorney  "he   has  rendered  very   valuable   serv- 

—  claimed  upon  his  clients  lce= — service!,  itidced,  of  a  most   laeri- 

■n,           —  .  _..   —  ..    -jj^j  fifr(?f«c/<r,  and  occupying  very 

.^    ,  liderable  lime,  and  involving  much 

iplainant  made  labor  and   investigation  upon   his  part 

on  lor  an  orucr  requiring  Ihe  .    .    .     and    had    for    Iheir      purpose 

to  pay  out  of  the  funds  in  his  and  effect  the  protection  of  Ihe  general 

terest  on  the  judgmenl.  for  the  fund     and     assets     .    .     .    and    iheir 

on  of    which     the    suit    was  concentration  in  such  shape  and  under 

and    also   the   complainant's  such    control   as    should      be  for    the 

le  counsel  fees,  which  he  had  benefit  of  all  policyholders  and  others 

1  in    the    prosecution   of   the  concerned  in  the  same." 

court  said  in    regard  to  the  Wcstbrook,    J.,     in     delivering    the 

lim:  "There  U  no  foundation  opinion   of  the  court,  said:  "'There  U 

r  for  the  claim  for  payment  of  no  question,  then,  either  as  to  the  merl- 
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R  Costs. — A  receiver  should  be  allowed  such  costs, 
and  expenses  as  are  properly  incurred  in  the  dlschai^eof 
lary  duties,'  or  in  extraordinary  services  which  have  been 


larBcter  of  the  Bcrvices,  or  required 
le.  and  the  only  question  is,  ----- 
urt  power  to  order  the  serv- 
'  On  thi«  point  I  have  no 
her  on  authority  or  principle, 
I  under  luch  circumstance* 
:nllr   been  made   by  otiiei 


paj  for  collecting  and  se- 
curing same  up  to  the  time  of  the 
order.  Held,  that  <n  order  to  the 
payment  of  any  claim  out  of  the  fund, 
It  must  be  rnown  to  fall  properli 
within  ttie  exceptions  named ;  and 
that  the  following  were  properlj  ii 


I   well   at  by  myself,  in  this    eluded  therein,  viz. : 


t  power  has  also  been  recog- 
ither  Slates  and  in  England. 

is  the  custodian  and  admin- 

the  estate.  In  the  discharge 
\t  it  needs  assistance,  both  to 
ic  trust  and  to  enlighten  its 
:  as  to  its  execution.  There 
efore  always  be  representa- 
and    proceedings,     which. 

the  name  of  individuals  for 
1   benefit,   are   reall/  for   the 

hundreds  of  others  as  welt, 
lat  these  persons  wlio  sustain 
irand  anilety  of  the  proceed - 


s  of  filing  the 


bill  and  of  the  collection  of  ai 
the  receiver;  fees  of  counsel  from  the 
time  the  bill  was  liled  until  demand 
was  made  by  the  trustees  for  the 
assets;  also  services  of  the  counsel 
employed  by  the  receiver,  and  those 
rendered  by  himself,  up  to  the  time 
the   surrender  of    the    fund    wai   or- 

In  Attorney-Gen'l  v.  Continental  U 

Ins.  Co..  17  llun  (N.  Y.)  195,  cerUia 
of  the  creditors  of  the  company,  which 
was  insolvent,  had  been  allowed  to  in- 
tervene in  the  proceedings   instituted 


1  much  for  other's  by  the  receiver,  and  the  privilege  of 
their  own. should,  in  addition,  having  notice  of,  opposing  and  mov- 
ie expenses,  would  be  unjust,  ing  therein.  //^/^,  no  allowance  should 
proceedings  which  ought  to  be  granted  to  the  counsel  of  such 
upon  the  grounds,  lirEt,  that  creditors  payable  out  of  the  fund :  nor 
'  receive  the  benefit  of  labor  should  their  taxable  costs  be  charged 
pay  for  it;  and,  second,  that     upon  it. 

lion  of  truils  requires  repre-  So,  where  an  attorney  was  retained 
proceedings,  and  that  cAph  by  certain  of  the  policyholders  in  an 
and  frofrr,  they  should  be  insolvent  insurance  company  to  re- 
d  and  not  discouraged;  and,  sist  certain  improper  claims  made  on 
ause  the  court,  as  the  ad-  behalf  of  the  receiver,  it  was  held  that 
r  of  the  trust,  must  have  the  his  services  were  performed  for  the 
benefit  of  those  retaining  him,  and  not 
I  behalf,  or  by  the  employ- 
ment, of  the  receiver,  and  therefore 
created  no  indebtedness  against  him, 
for  the  payment  of  which  the  funds  of- 
ficially held  by  him  could  be  lawfully 
appropriated.  Attorney-Gen'l  t:  Con- 
tinental L.  fns.  Co,  31  Hun  <N.  Y.) 
613. 

And   where   counsel.    In   behalf    of 

their  clients,  presented  claims  against 

the  funds  in  the  hands  of  a  receiver  of 

an  Insolvent  insurance  company,  which 

e  rejected,  and  the  orders  rejecting 

'  and  affirmed  upon  ap- 


compensate  those  w 
iharge  of  their  dutv."    Attor- 
V.  Continental  iJ.  Ins 

'r.  (N.  Y.)  130. 


rvices  of  special  co 

him  to  aid  in  the 
itmentof   the  affairs  ofinsol- 
orations,  in   the  hands  of  re 

be  paid  out  of  the  fund,  arc 
oriied.  Altornev-Gen'l  v 
al  L.  Ins.Co„SS"N,  Y.  .q?!. 
rman  v.  Laussy,  60  Ga.  30,  a 

bill  was  filed  against  certain 
ind   their  assets  passed   Inl 


ly  of  the  court;  afterwards,  in     peat,  it  wns  held.  Chat  as  such 


proceedings 

He  U.  S.,  they  were  adjudged 
,  and  upon  the  trustees  in 
:y  petitioning  for  the  posses- 
:h  assets,  an  order  was  made 
the  transfer  from  the  re- 
them,  saving  so  much  as  was 


to  the  receivership 
funds,  no  allowance  should  be  made 
therefor.  People  v.  Security,  etc.,  L. 
Ins.  Co..  13  Hun  (N.  Y.)  596. 

1.  Kerr  on  Rec.  (Bispham's  ed]  339; 
see  Marsh  f.  Hussey,  4  Bosw.  (N.  Y.) 
614.  u    to   the  rule   under    the  New 
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mployed  by  hin 


tithe 


).  Caa.  577,  ^ 


iilar  Appolbtmaat. —  Where,    in 

)n  lo  fureclose  a  chattel  mort- 
receiver  i^  appointed  and  there 
irrtgularity  in   such  appoiiit- 

f,  ivhen  the  defendant  applies  to 

he    appointment  vacated,    tlie 

irders  the  discharge  of  the  re- 
provided  the    defendant    will     lowed    by    thi 

■  a  sufticienl  bond  {or  the  jmlK*     Amei'      -  "^^ 


RsBlBtlng  Set  oB. — Where  the  receiv- 
ers ol  an  insolvent  insurance  company, 
Bclinf;  in  good  [Hifh,  HnJ  for  the  bene- 
fit of  the  general  crediiors  of  the  com- 
pany, and  probably  under  their  direc- 
tions, resi,^led  a  clHim  of  set-off  by  a 
debtor  of  the  company,  tliev  were  per- 
mitted to  retain  their  cost/  out  of  the 
funds  in  their  hands,  although  they 
were  clearlv  wrong  in  refusing  lo  ad- 
just the  cla'im,  and  the  claim  was   al- 

-t.      Holbrook    c. 

,  .,  Co,  6  Paige  (N. 
ina  COSTS  m  cne  case,  and  the  Y.)  uo. 
lot  voluntarily  does  so,  in  pur-  Judgment  for  Co*t«  dgalntt  Rec«lvmr. 
of  such  order,  and  has  turned  — Where  a  motion  is  made  to  compel 
I  of  the  property  in  the  posses-  a  receiver  to  pay  judgment  for  costs 
the  receiver,  such  defendant  is  rendered  against  him,  it  is  no  ground 
ituation  to  contest  ttie  costs  of  for  granting  the  same  that  the  receiver 
ceiver.  Stale  Journal  Co.  v.  has  been  in  pos^^ession  of  funds  within 
jnwealth  Co..  43  Kan.  93.  some  recent  period  sufficient  to  pay  the 
al  RecelTBT. —  Under  !j  28.  ch.  judgment ;  nor  that  he  has  paid  other 
Va.  Acts,  itiSl  (Warlh's  Code,  claims  larger  in  amount:  as  in  such  a 
a  judge  of  a  circuit  court  ought  motion  he  is  not  before  the  court  to 
render  a  general  account  of  hia  trust  to 
the  crediiors  nor  is  he  bound  to  render 
such  an  account  to  each  particular 
creditor  who  brings  him  upon  alike 
Dickinson,  at 


ot  real  estate,  or  of  the  rents, 
or  profits  thereof,  but  if  he 
do  so,  the  court  will  allow  such 
of   the 


his  hands. 
'  all  the  co< 


itaufficient     How.  Pr,  (N.  Y.)  275, 


ind  other  legili-  RecelTor  Continuing  Suit  Begun  Prior 
nscs  incurred  by  him  while  to  Bis  AppoUicmenl. — In  Camp  r.  iJank 
inch  capacity.  Kerrr.  Hill,  of  Niagara,  3  Paige  (N.  Y.)  iSj,  the 
576.  bank  commenced  a  suit  before  its  in- 

._  _.  solvency,  and,  after  their  appointment, 

the  receivers  elected  to  proceed  with 
it,  and  the  plaintiffs  were  nonsuited. 
Upon  the  question  of  costs,  the  court 
said:  "Although  the  suit  against  the 
petitioner  was  commenced  under  tl 


Betveen  Coits  of  LItlga- 
d  CoBta  of  Administration.^  In 
lis  V.  St.  Louis  Gas  Light  Co.. 
A  pp.  143,  the  issue  was  whether 
insel  fees  paid  by  a  receiver 
art  of  the  costs  of  administra- 

were  taxable  as  costs  fn  the  direction  of  the 
>n  against  the  losing  party,  and  was  at  issu 
son,  J.,  in  delivering  the  opinion 


"It     W( 

to  hold   that  the  amout 

0  the  receiver's  counsel  ; 
i,  and  the  other  items  i 
n,  are  properly  taxable  a 
litigation,  we  establish  t 
hich  would  charge  the  pli 
le    salaries  ant' 

1  to  all  the  pei 


before  the  appoint- 
ment of  the  receivers,  yet  as  the  re- 
ceivers elected  to  go  on  with  that  suit 
for  the  benefit  of  the  fund,  it  is  equit- 
able that  they  should  pay  the  whole 
previous  costs,  as  well  aa  those  which 
occurred  after  they  assumed  the  con- 
trol of  the  suit.  If  the  receivers  did 
not  think  it  for  the  interest  of  the 
ipensation  creditors  to  run  the  risk  of  having  the 
hom  the    costs   charged    upon    the    fund,    they 


ng  the  long  term  of   his  should  have  abandoned   the 

ration,  was  obliged  to  employ  then  the  petitioner  would  only  have 

ing   on   the   extensive   works  been  entitled  to  share  ratably  with  the 

id  Iwen  placed  in  his   custody  other  creditors."     See  also  Columbian 

of  the  court.     We  can  see  no  Ins.  Co.  v.  Stevens,  37  N.  Y.  536;  35 

:e    in  principle   between   the  flow.  Pr.  (N   Y.)  lot. 

ation  of  the  receiver's  profes-  Wtodb   Tonn  of  Action. — But    a   re- 

dviser,  and  the   compensation  ceiver  of  a    lunatic    proceeding   in   a 

ok-keeper,  his  cashier,  or  the  wrong  form  of    action,  which  he  waa 
20  C.  of  L,— 13                            183 
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sanctioned  by  the  court.*  And  the  costs  of  the  receiver's  appoint- 
ment  have  priority  over  all  other  charges  out  of  a  fund  realized 
by  him.* 

advised  to  abandon,  and  adopt  another  the  allegations  of  fraud  contained 
form  of  action,  in  which  he  succeeded  therein  are  unsupported  by  the  evi- 
for  the  lunatic,  he  was  refused  the  dence,  the  receiver  will  be  allowed  his 
costs  of  the  abandoned  proceedings,  costs  out  of  any  funds  which  have 
although  the  master  reported  that  he  come,  or  may  come,  into  his  hands  in 
had  acted  bona  fide^  and  ought  to  be  such  capacity.  Tilltnghast  v.  Champ- 
allowed  the  costs.  In  r^  Montgomery,  lin,  4  R.  I.  173. 
I  Moll.  419.  Beferenoe  of   Aooounts. — The   court 

Where  an  adverse   application   was  will   not  impose  upon  the  receiver  the 

made  against  a  receiver  by  a  party  to  costs  of    a   reference    to  settle  his  ac- 

the  cause,   which     was    refused    with  counts,  where  it  is  not  claimed  that  his 

costs,  the  applicant  being   wholly  un-  reports    are    made    in    bad    faith  for 

able  to  pay  the  costs — held,  that  the  fraudulent   purposes.     Radford  v.  FoN 

receiver  was  entitled   to  be  indemnified  som,  55  Iowa  276. 

and  have  his  costs,  as  between  solicitor  In  Attorney -General  v.  Continental 

and  client,  out  of  the  funds  in  his  hands.  Life   Ins.    Co.,   27    Hun    (N.  Y.)  524, 

Courand  v.  Hanmer,  9  Beav.  3.  Anderson  having  been  removed  from 

DlBCharge  of    Becelyer. — Receiver  is  the   receivership  of  an  insolvent  cor- 

allowed  the  costs  of  his   application  to  poration,    and     another    receiver    ap- 

be  discharged.     Richardson  v.  Ward,  6  pointed,     made   application      for     the 

Madd.  266.  payment  of  his   commissions,  and   the 

But  upon  a  petition  to  discharge  a  court  ordered  the  matter  to  be  referred 

receiver  and   pay  over   the  money  into  to  a  referee  to  report  as  to  what  would 

court,    the    receiver,    though    served,  be   a   reasbnable  compensation.     The 

should  not  appear — and  his  costs  will  report  was  favorable  to  Anderson,  but 

be  disallowed.     Herman  v.  Dunbar,  23  it  did  not  appear  that  any  action  had 

Beav.  312.  been   taken    thereon.     Afterwards   the 

If  a  receiver  is   appointed   under  a  referee  obtained  an  order  fixing  his  own 

mistake,  he   will   not  be  charged   with  compensation   and   directing  the   new 


costs  of  removal.     Hunter   v,  Pring,  8 
Ir.  Eq.  102. 

And  where  a  motion,  made  for  the 
removal  of  the  receiver,  is  afterward 
withdrawn,  and  he   thereupon  volun- 


receiver  to  pay  him.  Held^  that  the 
fees  of  the  referee  must  be  paid  by 
Anderson  upon  taking  up  the  report, 
to  be  recovered  from  his  successor,  or 
lost    by    himself,     according     as    the 


tarily  surrenders  his  trust  to  the  court,  referee  s  report  was  confirmed  or  re- 
he  will  be  allowed  the   costs  incurred  jected. 

in  resisting  such  motion,  when  it  ap-  When    the    taxed  bill    of    fees    for 

pears   that  he  acted   in  good  faith,  and  services  of  the  master  has  been  paid  by 

with  integrity   of  purpose.    Cowdrey  the  receivers,  the  court  may  not,  upon 

V.  Railroad  C5o.,  i    Woods  (U.  S.)  331.  a  final  passing  of  the  accounts,  inquire 

If  a  receiver,  contrary  to  his  duty,  into  that  item.    In  re  Bank  of  Niagara, 

allow  costs  to  accrue,  he  will   be  com-  6  Pai^e  (N.  Y.)  213. 

pelled   to    pay    same  out  of  his  own  Although  a  receiver  ought  never  to 

pocket.  Cook  t;.  Sharman,  8  Ir.Eq.  515.  present   a  petition,  nor  originate  pro- 

Under  the  English  Chancery  Prac-  ceedings   in    his   own  name,   but  such 

tice,  if  a  receiver  made  defense   to  an  application  should  be  by  parties  in  the 

action  without  obtaining  permission  of  cause,  yet  when  he  has  incurred  costs 

the  court,  and  was  unsuccessful  therein,  in  the  execution  of  his  duty,  which  the 

his  costs  would  be  disallowed  ;  though,  parties  long  neglect  to  provide  for,  his 


if  successful,  they  would  be  allowed 
him.  Bristowe  v,  Needham,  2.  Ph. 
190.  See  also  Swaby  v.  Dickon,  5 
Sim.  629. 


petition   will   be    allowed.     Ireland   v. 
Eade,  7  Beav.  55. 

1.  Kerr  on  Rec.  (Bi8pham*s  ed.)  239. 

2.  High    on    Rec.    (2d   ed.),   ^    809, 


Where  a  bill  is  filed  by  a  receiver  of  citing  Read  v.  Corcoran,  i  Ir.  Ch.  235. 

a  partnership  on  behalf  of  a  numerous  The  costs  attending  the  application 

body  of  creditors,  under  the  advice  of  for  the  appointment  of  a  receiver,  may 

counsel,  and  without  fault  on  the  part  be  directed  by  the  court  to  be  costs  in 

of  the   receiver   is   dismissed    because  the  cause.     Bowker  v,  Henry,  6  L.  T.» 
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lATiON  Delaying  or  Delayed  by  Accounting. — 
:re  are  rival  claimants  to  a  fund  in  the  receiver's  hands, 
jriate  remedy  for  the   receiver  is  to  bring  an  action,  in 

of  a  bill  of  interpleader,  to  compel  such  rival  claimants 
ad,  and  settle  their  rights  between  themselves,  and,  in 

ime,  he  may  render  an  account  of  the  receivership,  and 
("s  in  his  hands  into  court,  to  abide  the  litigation  upon 
leader.*  And,  on  the  other  hand,  it  would  be  unrea- 
at  the  plaintifiEs  to  the  action  in  which  a  receiver  is  ap- 
lould  be  delayed  in  the  collection  of  their  debts  until 
af  the  litigation  over  the  receiver  s  accounts,  which 
jpy  a  number  of  years.* 

>UNTs  op-  Deceased  Receiver. — The  court  has  no 
1  to  order,  in  a  summary  way,  the  executor  of  a  de- 
eiver  to  bring  in  and  pass  his  testator's  accounts,  and 
ilance  to  be  found  due  out  of  the  assets. ^  The  proper 
.uch  a  case  is  for  the  executor  to  petition  the  court  to 


jppmgi..  Searson,6L.T., 
allr.  Elltins,  9  W,  R.  861  ; 

be  dealt  with  at  Ihe  time 
ition.     Goodman  r.Whil- 

W.jqj;   Wood  r.  Hitch- 

8(8;  Wilson  v.  Wilson,  3 
kinner'9  Co.  v.  Irish  So- 

&  C.  169. 

receiver  is  appointed  by 
ion  the  applitation  of  the 

in  a  bill,  u-ithoiit  notice 
idwitho 


the    bill 


author 


jntinued  in  his  appoint- 
E  Ihe  objection  of  Ihe  de- 
1  costs  and  expenses  as  are 
such  erroneous  sppoint- 
d  be  paid  by  the  com- 
I  caused  them.     Movers  r. 

rer,  in  the  first  instance, 
Ls  incident  to  completing 
and  they  are  allowed  hini 
lis  first  account.  Hunter 
r.  Eq.  lOJ, 

it  Of  New  Receiver.— Where 

not  the  practice  to  charge 
'  co!its  of  Ihe  appointment 
;iver.     Lane  f.  Townsend, 

re  a  receiver,  who  had 
inal  account,  and  paid  in 
ascertained  af^ainst  him, 
i  served  for  30  years,  was 
e  was  not  required  to  pay 
the  appointment  of  a  new 
:ox  V.  McNamara,  11    Ir, 
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BecelverBblp  Extended. — Where  a  re* 
ceiver  Is  extended  over  additional 
lands,  he  must  perfect  additional  se- 
curity, or  be  removed  from  the  re- 
ceivership aitogetlier.  If  in  such  case 
the  receiver  be  removed,  and  seeks  the 
costs  incident  lo  his  original  appoint- 
ment, he  must  make  a  special  case  for 
them.     Wise  v.  Ashe,  1  Ir.  Eq.  310. 

The  practice  is  thus  stated:  "The 
receiver  brings  in  his  bill  of  costs  upon 
passing  his  lirst  account.  The  bill  Is 
(hen  taxed,  and  the  amount  included 
in  his  disbursements.  On  passing  his 
iirsi  account,  the  receiver's  costs  ot 
completing  the  appointment  are  taxed 
and   allowed."      Kerr  on    Rcc.  (Bisp- 

1.  Winfield  v.  Bacon,  34  Barb.  (N. 
Y.)  1 54. 

a.  Milwaukee,  etc.,  R.  Co.  v.  Loutter, 
3  Wall.  (U.S.)  sio. 

8.  Jenkinsp.  Briant,  7  Sim.  171. 

But  where  the  receivers  of  an  insol- 
vent corporation  institute  proceedinpfs 
tor  an  accounting,  during  the  pend- 
ency of  which  one  of  the  receivers 
dies,  the  court  may  order  tlie  account- 
ing revived  and  continued  against 
his  executors,  and  compel  them  to 
come  into  such  accounting  and  stand 
by  such  orders  and  decrees  as  tnaj  be 
made  therein,  /«  fe  Columbian  Ins, 
Co..  30  Hun  (N.  Y.)  343.  See  also  In 
re  Foster,  7  Hun  (N.  Y.)  119. 

Under  the  English  chancery  prac- 
tice an  executor  may  olilain  or  con- 
sent to  an  order  to  pass  the  accounts 
and  to  pay  the  bal.ince.  3  Daniel's 
Ch,  I*r.  {5th  Am.  ed.)  175. 


u  o«iirt.  RECEIVERS. 

iic  accounts,  discharge  the  bonds,  and  appoint  a  no 
r.* 

lactice  on  Passing  Accounts. — The  established  prai 
:or  the  accounts  of  a  receiver  to  be  filed  and  passed  in  th 
f  the  master.*  And,  the  well-established  practice  of  th 
I  courts  is  that,  unless  exceptions  to  the  accounts  are  firs 
lefore  the  master,  they  cannot  afterwards  be  taken  befoi 
irt." 

tly  speaking,  exceptions  to  the  master's  report  on  a  n 
account  will  not  properly  lie,  as  the  master  acts  in  th 
f  the  court,  in  a  judicial  rather  than  a  ministerial  capai 
\  similar  rule  obtains  in  England^  and  under  the  Nr. 
lancery  system.* 


th  on  Rec.  191.  own  investigation   ! 

here,  on  the  executors'  appll-  A  receiver  i«  an  officer  of  the  court  i 

berlj  has  been  given  them  to  well  as  a  master,  and  states  Kis  own  ai 

accounts  and  pay  in  the  bal-  counts,  and   submits  them  to  a  matli 

J  will  not  be  allowed,  after  ilie  for  inspection   under  ihc  order  of  if 

many  /ears,  to  object  to  the  court;  the   master  acting   in    place  1 

the  ground  of  the  want  of  as-  the  court,  In  a  judicial,  rather  thin 

irden  f.  Bfldcock,  6  Beav.  159.  ministerial  capacity.      Strictly   speal 

n  admission  of   assets  to  an-  ing,   exceptions  to   his  report  in  sue 

rnti   by    the    executor    of     a  cases  do  nol  properly  lie,  as  they  do  I 

makes   him   liable  to  interest  an  account  stated  by  him&elf,  us  in  tt 

Foster  i'.   Foster.  1   Bro.  C.  case  of  executors,  administrators,  tru 

Tew  V.  Lord    Winterton,  4  lees   or  partners,   who  are  ordered  1 

But  not  if  the  parties  are  account  before  him.     JVeverliehii,  i 

laches.     Gurden  f.   Badcock,  /At  master  adopt  any  erronecas   frit 

57,  ciple  in  allo-aing  a    reeeivtr't  acropn 

er's  Federal    Practice,  p.  383,  l&e  foiirt,eii  fctiliOHof  tAf  prvfrr  fai 
ties,  -willrrfer  the  malter  back  to  ki 

drey  f.  Railroad  Co.,l  Woods  for  correction.    The  dutv  of  Ihecour 

33';  "ff'g  "   Wall.   <U,   S.)  when  the  master   has  sub'milled  hit n 

is  is  required  in  justice   both  port  upon  a  receiver's   accounts,  cor 

naster   and    to   tlie    receiver,  sists  in    reviewing  the    principles  ar 

aster,  that  he  may  have  an  op-  rules  adopted  and  followed  by  the  ma! 

to  reconsider  his  decision ;    to  ter  in  allowing  the  receiver's  account 

ver,  that  he   may  sustain  hia  rather  than  in  examining  the  ilein^  i 

if  he  can),  by  additional  evi-  the  accounts,  in  detail,  or  the  evidcni 

make  such  explanation  as  the  on    which    those    items    are  scvcrall 

I    require.     This    rule,   it   is  foundedi    the   latter    duty   belongini 

tld  not  defer  the  court  from  more  especially,  to  the  province  of  th 

'  an  account  to  he   reformed  master  acting  in   his  judicial  capacili 

ttttined    manifest   errors,  or  analogous  to  the   province  and  dutv  "< 

mf  refer    charts;  but  such  a  jury  on  questions  of  facL     Cowdrc 

improper  chaises  ought  to  be  v.  Railroad  Co.,  i   Woods  (U.  S.)  35 

,3wn  to  eiist,  and   their  char-  B.  A  master's  report  of  a  receivct 

uch  evinced  by  the  proofs  In  account  does  not  require  confirmatioi 

or  by  their  intrinsic  nature,  and    cannot    be  excepted  lo;   but  th 

V.  Railroad  Co.,  I  Woods  (U.  court   will  enter  into  consideration! 
objections  to  the  general  principle  0 

drey     v.     Railroad      Co.,    i  which    the   master    has    proceeded  i 

U.  S.)  331.      For   the    books  taking  such  account,  but   not  of  objc. 

istinctlon  between   a  master's  tions  to  particular  items  in  it.    She»i: 

a  receiver's  account  and  a  v.  Jonc-,  a  Sim.  &  L.  170 ;  afg,  3  Su- 
pport conlalning  an  account  513. 

I  slated  by  himself,  ora  report  •-  Brower  v.   Brower,   a   Edw.  CI 

alter  referred  to   him  for  his  (N,  Y.}  63t.     And  under  the  laws  i 
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Whose  Instance  Accounts  Rendered. — If  a 
Tiake  default  in  rendering  his  accounts  at  the  time  ap- 
the  court  will  compel  him  to  do  so,  upon  the  application 
arty  interested.' 

ECTiONS  TO  Accounts— How  Taken. — When  a  cred- 
i  to  review  proceedings  had  on  the  settlement  of  the  ac- 

a  receiver,  on  the  ground  that  claims  allowed  and  paid 
le  receivership  funds,  under  an  order  of  court,  are  fie- 
ld unfounded,  the  proper  course  is  for  him  to  apply  to 
a  party  to  the  suit  in  which  such  order  was  made,  and 
ame  vacated.* 


?8,  the  creditors  of  an  insol-  time.     After  allowance  of  the  account, 

■alion  are  entitled  to  notice,  a  certilicBte   of  the   allowance,   setting 

iresent  at  Ihe  receiver's  ac-  out  the  balance  due  from  the  receiver, 

Greason     v.     Goodwillle-  and  the  time  for  payment  of  tame  into 

I.,  38  Hun  (N.  Y.)  138.  court,  is  then  made  out  and  signed  by 

aey    Fr»ctleB. — A    master'^  the     chief   clerk,    and    approved    and 

a  receiver's  account  requires  signed  by  the  judge,  and  thereupon  it 

n,  and   eiceptions   may  be  left  at  the  report  office  and  acted  upon 

to ;  and  the  several  items  of  forthwith.      Where   the   certilicale   di- 

t  mav  be  examined.     Rich-  recta  a  payment  into  court,  the  receiv- 

■ris  Canal,  etc.,  Co.;  4  N.  J,  er's   solicitor  should   obtain   an    office 

<ee  also  Mechanics'  Bank  v.  copy   thereof,   and   leave   same   at  the 

ew  Brunswick,  3  N.  J.  Eq.  office    of  the   accountant. general,   to- 

\vty     V.      Cummings     Car  gelher   with   the    order   directing   the 

N.J.Eq.432.  payment  of  the  receiver's  balances  into 

if  AceonntlnB  Voder  EncUab  the  bank,  and  obtain  a  direction  for  such 

ratem, — A  receiver  must  file  payment.     The   amount   is   then   paid 

ts  at   Ihe  judge's  chambers,  In  on  such  direction.     1  Daniel's   Ch. 

e   appointed  by   the  judge.  Pr.  (5th  Am.  ed.),  p.  1753,  c' .<<?. 

filing   same,    his    solicitor  1.  Lowe  t.  Lowe,  1  Tenn.  Ch.  s'Si 

a    summons      to      proceed  Stretch   ti.  Gowdey,3   Tenn.  Ch.  565; 

hich   must   be   served  upon  Adams  v.  Woods,  S  Cal.  306. 

■&  of  such  parties  as  have  a  Application  by  a   third  person  that 

tend  the  passing  of  the  ac-  the   receiver  shall   pass  his  accounts, 

>  a  copy  of  the  order  of  the  and  that  the  applicant   be  at  liberty  to 

appointment,     certified    by  attend,  will  be    refused.     Colbum  ». 

correct  copy,  must  be  filed  Cooper,  8  Ir.  Eq.  510. 

e  time,  if  not  done  before.  But  a  creditor  who  has  proved  his 

ver  neglect   to  take  out  the  debt    under   a   decree  is    entitled   to 

any   of  the   parties  may  do  apply   for  summons   on   the   receiver 

the  summons   is  returned,  to  account.     Locke   v.   Ashe,  i    Hog. 

attend,  and  the  accounts  143. 
rough  before  the  chief  clerk.  Ilowever,  a  receiver  cannot  be  com- 
er is  generally  ordered  to  pelled,  in  the  middle  of  a  suit,  to  ac- 
.  of  his  accounts  to  such  count  to  a  parly;  being  an  oflicer  of 
are  entitled  lo  attend  the  the  court,  and  not  of  Ihe  party,  he  is 
sreof.  When  the  accounts  accountable  only  to  the  court  which 
they  are  entered  by  the  re-  appointed  him.  Musgrove  u.  Nash,  3 
icitor  in  duplicate  books,  Edw.  Cli.  fN.  Y.)  17s. 
itry  in  each  book  must  be  3.  Schenck  v.  Ingraham,  4  Hun  (N. 
his  affidavit.  One  of  these  Y.)  67;  5  Hun  (N.  Y.)  397. 
d  the  "  Receiver's  Book.'"  is  If,  however,  the  accounts  of  a  re- 
imbers  until  the  receiver-  celver  have  been  passed,  the  only  mode 
ipleted,  at  which  time  it  is  of  BBsaillng  them  is  by  a  direct  pro- 
it  the  "Record  and  Writ  feeding  in  court,  and  before  the  court, 
ice."  The  other  book  is  showing  special  reasons  why  thej' 
I  the  receiver  from  time  to  should  be  re-examined.  Farmers'  L. 
187 
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itoM  Settlement  of  Accounts. — A  receiver, 
icer  or  agent  of  the  court  for  the  custody  of  the 
perty  or  funds,  cannot  appeal  from  an  order  of 
n  over  the  property  or  funds  in  his  hands.'  But 
erroneously  fixes  the  amount  of  property  in  the 
,  and  directs  him  to  turn  over  more  than  he  has 
essential  to  the  protection  of  his  rights  that  he 
;d  to  appeal,  and  in  such  a  case  the  law  will  per 
).'  He  also  has  the  right  of  appeal  from  a  final 
ing  the  balance  for  which  he  is  liable;'  the  re 
n  officer  of  the  court,  for  this  purpose  occupie; 
\  party  to  the  suit.* 

d  Discharge. — The  court  which  appoints  a  receivei 
to  remove  or  discharge  him.  The  distinctioi 
>es  between  removal  and  discharge  is  this:  Thi 
fficer  takes  place  when  for  sufficient  cause  it  v. 
:eiver  be  displaced  by  a  successor  in  the  office 
je  discharged  when  the  objects  sought  by  the  re 
been  attained.  Removal,  therefore,  merely  affect 
is  receiver,  while  discharge  terminates  the  receiv 

law  as  to  notice,  practice,  appeals,  etc.,  bein] 
le  most  part  alike  to  removal  and  discharge  of  k 
reated  together.  On  the  other  hand,  the  cause 
I  the  grounds  for  discharge  being  different,  cad 
hese  respects  receive  separate  special  treatment.' 
-Power  in  General. — The  power  of  a  court  0 
'c  or  discharge,  at  any  time,  a  receiver  whom  i 
5  its  representative  or  agent  for  the  custody  o 
established,  and  must  be  regarded  as  a  nccessar 
«quence  of  the  power  to  appoint.'     Formerly  i 

ml  R.  Co,  I  Mc  T.Glucli&BeekeronReceivcr«,4ii. 
;  a  Fed.  Rep.  751.  High  on  Receivers  (3d  ed.),  J8ao;  J 
60  Iowa  70.  re  Colvin,  3   Md.  Cli.  300;   Ferrj 

I  an  auditor  is  ap-  Bank  ot  Central  N.  Y,  ic  How.  P 
1  to  pass  upon  the  (N.  Y.)  446 ;  Cravrford  v.  Rois,  39  G 
eiver,  he  maj  de-  44;  McCullougb  v.  Merchants'  L. 
9  upon  such  eicep-  T.  Co.,  19  N.  J.  Eq.  217. 
[c  to  the  auditor's  The  appointment  and  discharge  < 
eal,  66Ga.3oa.  receivers,   as   well   as   the   passing  1 

60  Iowa  ;o.  other  orders  in  chancery,  the  object  1 

rilman,  etc.,  R.  Co.,  which  is  to  protect  the  property  or  1 
ovej  V.  McDonald,     preserve   things   in  stattt  quo  until 

regular  hearing  can  be  had,  are,  fro 
ilman,  etc.,  R.  Co.,  their  nature,  such  powers  as,  to  be  < 
re   Guardian    Sav.     any  practical  use,  must  be  exercised 

vacation  by  the  chancellor,  and  fur  Ih 
Prac,  4»6o;  High  purpose  a  court  of  equity  is  aUa; 
ed.),  4^830,  831;  open.  The  same  public  policy  whit 
\,  $4  775,  791.  makes  It  proper  to  take  action  in  sut 

is  title,  Rtmooal —  cases  on  an  emergency,  also  requir 
:  also,  Ditcharge —    that  it  should  be  in  the  power  of  tl 

chancellor  on   motion   and   notice 
1»S 


to  Court.  RECEIVERS.  BtmovU  ud  BUohug*. 

e  inflexible  rule  in  chancery  that  the  court  alone  which  ap- 
d  a  receiver  had  the  power  to  remove  or  discharge  him;* 
the  United  States  this  rule  has  suffered  essential  modifica- 
■endered  necessary  where  there  arises  a  conflict  of  jurisdic- 
■tween  the  Federal  and  State  courts  upon  the  removal  of 
from  the  latter  to  the  former.*  In  some  States  also,  statu- 
ovisions  permit,  in  proper  cases,  a  court  other  than  the  ap- 
ig  court,  to  remove  a  receiver,*  The  exercise  by  the 
ting  court  of  its  power  to  remove  or  discharge  a  receiver 

id  vBcale.     Crawford  t:   Rose,  court  had  denred  the  motion,  and  ther 

4.  had     then    removed    the    cause,    thia 

io.  the  authority  of  the  several  court   would    not   have   entertained  a 

if   the  court  of  common   pleas  motion  on  the  same   record   until  the 

court,  and  to  exercise  jiirisdic-  trial   term,"      TeTaP,    etc.,   R.   Co.   v. 

chambers  in   their   respective  Rust,  17  Fed.  Rep.  175. 

is  coequal,  and  extends  a.  N.  Y.  Laws  1883.  ch.  ,178,  Ij  7  (re- 
out  the  district.  Cincinnati,  enacting  Laws  of  1882,  ch.  331,  4  3t 
Co,  r.  Sloan,  31  Ohio  St.  I.  and  amending  Laws  of  1S80,  ch.  _s37, 
ngu.  Montgomery, etc.,  R.  Co.,  4  3).  This  section  ha*  the  following 
Is  (U.S.)6i9.  In  this  case  it  provision:  "The  attorney-general 
[1  that  the  power  to  remove   a  may,  at  anv  time  he  deems  that  the  in- 

exists  in  no  other  court   than  terest   of  1)1  e    stockholders,    creditors, 

which    appointed     him,    no  policy  holders,  depositors,  or  the  bene- 

i-hat   showing    interested    par-  ficiaries   interested    in  the    proper  and 

be  able  to  make  as  to  the  in-  speedy  distribution  of  the  aEsets  of  aay 

ncy,   dishonesty,  or   unfitness  insolvent  corporation,  will  be  subserved 

;ceiver.  thereby,  make  a  motion  in  the  supreme 

Iter's   Fed.  Judiciary  Acta,   19,  court,  at  a  special  termT  thereof  in  any 

)n  on  Removal  of  Causes,  480,  judicial  district,  for  an  order   removing 

ahaney  Min.  Co.  v.  Bennett,  4  the  receiver  of  any  insolvent   corpora- 

LI.  S.)  389;   TeKas,  etc.,  R.  Co.  tion   and  appointing  a  receiver  thereof 

17  Fed.  Rep.  2S0-,  Hinckley  v.  in  his    stead,  or  to  compel   him  to  ac- 

etc,   R.   Co.,  100  U.   S.  153;  count,  or  for  such  other   and  additional 

',  Wabash,  etc.,  R.  Co.,  39  Fed.  order   or  orders  as  to   him    may   seem 

I.  proper  to  facilitate  the  closing  up  of  the 

;eneral  rule  the  court  lo  which  atfairs   of  such    receivership,  and  any 

ication   for    an  order   of    dis-  appeal  from  anv  order   made  upon  anv 

must  be  made  is  the  court  of  motion  under   this    section    shall  be  to 

he  receiver   is  an   officer.      A  the  general  term  of  said    court  of    the 

:tion  of  this  doctrine  has  grown  department   in    which  such   motion  is 

American  practice  out   o(   the  made." 

}[    removal   exercised   by   the         In   Cincinnati,  etc.,  R.  Co,  t>.  Sloan, 

states  courts.     Thus,  where  in  31  Ohio  St.  I,  construing    Ohio  Code, 

n  pending  in  the  State  court  a  \  353,  which  provided  that,  "A  receiver 

has  been  appointed,  and  then  may  beappoinled  by  thesupremecourt, 

iny  motion   for  discharge  was  the  district  court   or  the  court  of  com - 

le   case   is   removed    into   the  mon  pleas,  or  any  judge  of  either,  or,  in 

Stales   court,  the  motion    for  the    absence  of  such    judges   from  the 

haige   may   be  made   in   that  county,  by  the   probate  judge  thereof," 

t  any  time'sfter  the   record  is  Judge  White  said  r     "The  same  power 

I     such   motion    having    been  to  appoint  receivers  it  conferred  on  the 

the  State  cotirt.    Texas,  etc.,  judges  named  as  on  the  courts,  and  al- 

'.  Rust,  17   Fed.  Rep.  375;  Ma-  though  there    is   no  express    provision 

tlin.   Co.   T!.  Bennett,  4   Sawy.  authorizing  the  discharge  of  a  receiver,' 

189;    Dillon   on    Removal  of  either  by  the  court  or  a  judge,  yet  we 

5  80,  p.  99.  "But  if  the  defend-  think  the  power  (o  vacate  is  clearly  im- 

I  made  the  motion  and  submit-  plied  in  the   power  to  appoint.     .     .     . 

the  determination  of  the  Stale  It  ii 

efore   the   removal,    and    that  met 
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nd  discretion  of  such  court  upon  cause  shown ;  as, 
ence  of  the  receivership  is  no  longer  necessary  for 
n  of  the  property  and  protection  of  the  interest 
larties,  or  where,  from  negligence,  misconduct  or 
!rcise  of  the  power  with  which  a  receiver  has  been 
loval  or  substitution  becomes  necessary.' 

county  in  which  the  crelion  which  cannot  be  controlled  b» 

There  is  no  ground  us."     And  in  Copper  Hill  Min.  Co.  i^. 

!  judges  of  the  court  Spencer,   J5   Cal.    16,   Justice  Sawjer 

irejudges  of  their  »aid:     "If    it    should    appear   siibse- 

,.     The    sultdiviiion  quently  that  the  appointment  of  the 

r  election    purpoaei  receiver  was   iniprovideiittv  made,  the 

ority  of  the  several  court  h  ould   undoubtedlv  nave  po«er 

urt    and  to  exercise  to  vacate  it.  En  this  instance  the  court, 

amtxre   is   coequal,  upon  the  trial,   was  satisfied  that  the 

ighout    the  district,  plaintiff  upon  liis  owntestimonj  failed 

m  may  sit   holding  to  sustain  tlie  frima  Jacie  case  made 

tie  judicial   1al>or  of  by  his  pleadings  and  affidavit.     Upon 

apportioned  by  the  such  a  state  of  the  case,  it  was  clearly 

mselves.     It  is  also  competent  for  the  court  to  vacate  the 

i  implied,  from   the  order,  notwithstanding  a  motion  lor  a 

:e  which  authorizes  new  trial  was   pending,  and  admitting 

let  in  the  absence  of  the  effect  of   the  motion  to  be  to  slaj 

am  the  county,  that  proceedings     generally.     The     order 

DGC    last    named  is  might  have   been  vacated  before  trial, 

county.     We  think  upon  a  proper  showing,  and  with  much 

arises.     The  clause  greater  reason  after  it  had  appeared 

>robate    judge   was  upon   the  trial,  to   the   satisfaction  of 

o    give    parties  the  tlie   judge,   that  there  was  no   proba- 

ere    was    no   other  bility  of  an  ultimate  recovery  in  the  ac- 

,  of  applying  to  the  tion.     The  judge   does  not   appear  to 

icr  than   to  compel  have  vacated  the  order  as  a  matter  o( 

the  county   to  find  course  upon  granting  the  non-suit.  He 

idges   to    whom  to  took   the  question   under   advisement, 

n,"     See  also  Penn.  and  it  must  be  presumed  that  the  pro- 

iratt.  (Va.)  83.  prietyofcontinuing  the  receiver,  under 

vers  (3d  ed.),  $834 ;  all  the  circumstances  of  the  case,  was 

Sarnum  Wire,  etc,  fully  considered.   We  cannot  perceive, 

315;    Crawford    v.  from   anything  shown  by  the  record. 

/■    rr    Calvin,   3  that  the  court.  In  vacating  the  order, 

'1v  11.   Gaines  (Va.  exceeded  the  t)ounds  of  a  sound  judi- 

'39;   Ferry  r.  Bank  ciai  discretion.     We  may  add,  it  is  not 

;  How.  Pr.  (N.  Y.)  clear  that  the  affidavit  makes  a  sulfi- 

l^ork  Conaolidated  cient  prima  facie  case  to  justify  the 

Pr.  (N.  Y.)  481;  18  appointment  of  the  receiver  in  theSnt 

;.     In  this  laitcase  instance." 

Before  the  person  Where  a  r< 

Instanceappolnted  Ing  to   pay  it 

his  duties,  and  In-  itor  of  the  estate  who  has  petitioned 

ointment  was  con-  for  his  removal,  and  it  appears  that  the 

llnE  of   the  requi-  other   creditors  are  satisfied  with   the 

re,  in   the  exercise  receiver,   the  petition  wili  be   denied, 

on  which  induced  First  Nat.  Bank  i'.  Barnum  Wire,  etc, 

St    nomination,  re-  Works,  60  Mich.  487. 

ion.   revoked   that  In  OIho  a  receiver  of  the  assets  of 

ibltltuted  another  an   insolvent  bank,  appointed  pursuant 

consequence  how  to  the  provision  of  t/  41   of  the   act  of 

d  any  Information  Feb.    14,    1845,    "  to   incorporate    the 

o  make  the  substi-  State  Bank  of  Ohio  and  other  banking 

le  exercised  a  dis-  companies, "  could  not,  under  the  then 
300 
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IV/iat  Have  Been  Held  Sufficient  Causes  /or  Removal. — The 
ing  have  been  held  sufficient  causes  for  the  removal  of  a  re- 
:  interest  in  the  subject-matter  of  the  Htigation;'  informalities 

;   lawB   be,   removed    from    his  this  court  is  bound  to  correct  when  the 

I  the  pleasure  of  the  officere  by  matter,  aa  in  this  instance,  Is  fairlj-  be- 

be    was    appointed.     State    v.  Tore  it.    That  the  ordsr  asked  for  hy 

ol,  13  Ohio  St.  14.  appellants  should  have   been   granted, 

he  discharge  of  a  receiver  may  seems  to  us   ver}'  clear."     Milwaukee, 

a  matter  of  absolute  right,  in  etc.,  R.  Co.  r.  Soutler,  3  Wall.  (U.  S.) 

of  which  the  court  has  no  dis-  511. 

;  as  where  the    primary  object  The  discretion  of  the  Court  is  not  an 
action  was  to   foreclose  a  mort-  arbitrary  or  capricious  discretion.  Con- 
he   amount   of  which,  together  ner  r.  Belden.  8  Daly  (N.  Y.)  157. 
iterest,   had   been   fSied   by  the  1.  Williamson   v.   Wilson,  1    Bland, 
and  the   mortgagor   was   ready  (Md.)  427. 

ling  to  pay  the  same,  the  right  Although  there  be  nothing  against 
that  sum  and  have  the  receiver  the  character  or  ability  of  the  person, 
ged  and  his  property  restored  U  yet  if  he  have  a  private  interest  in  coH' 
>jcct  to  the  discretion  of  the  llict  with  the  management,  he  will  not 
Justice  Miller,  in  rendering  the  only  not  be  selected  to  receive  and  man- 
ri  of  the  court ,  said  :  age.but  will  be  removed  from  a  siluation 
:  right  of  the  owner  to  this  which  he  already  occupies.  Fripp  v. 
:,  under  ordinary  circumstances.  Chard  R,  Co.,  21  L.  J.  Ch.  iotJ4;  11 
;ar,  and  a  refusal  by  the  court  Hare  j6o.  And  see  Cookes  r.  Cookes, 
him  this  right  would  seem  to  3  De  G.  J.  &  S.  530. 
r  the  revisory  power  of  this  In  Bank  of  Monroe  v.  Schermer- 
vhen  the  whole  case  is  before 'it,  horn,  Clarke  Ch.  (N.  Y.)  366,  the  vice- 
record  brought  here  by  appeal  chancellor  said  ;  "  It  is  unquestionably 
final  decree.  the  usual  and  sound  rule  that  a  party  to 
:  only  doubt  which  the  court  the  suit,  or  a  party  interested  in  the 
ave  on  the  question  arises  from  suit,  should  not  be  appointed  a  receiver, 
iciple  that  the  appointment  and  This  officer  should  be  indifferent  to  the 
ge  of  a  receiver  are  ordinarily  parties  and  not  tempted  to  be  swerved 
.  of  discretion  In  the  circuit  xtj  self-interest  from  the  independent 
with  which  this  court  will  not  and  impartial  performance  of  his  du- 
e.  ties.  No  authorities  can  be  needed  to 
I  general  rule,  this  proposition  is  sustain  such  a  proposition.  It  commends 
Died.  But  ne  do  not  think  it  Itself  to  every  one's  notions  of  justice 
ble  to  the  case  before  us.  While  and  propriety.  But  when  a  party  in- 
tiea  to  this  suit  were  fiercely  liti-  tereaCed  in  a  suit,  as  stock  holder  in  a 
the  amount  of  the  mortgage  corporation  plaintiff,  hat  been  ap- 
nd  questions  of  fraud  in  the  pointed  receiver  without  knowledge  of 
>f  that  debt,  the  appointment,  or  the  fact  that  he  was  such  stockholder, 
.charge  of  a  receiver  for  the  and  has  acted  as  such  for  some  months, 
ged  property,  very  properly  be-  has  made  himself  familiar  with  the 
to  the  discretion  of  the  court  in  property  intrusted  to  his  care,  and  has 
the  litigation  was  pending.  But  acquired  an  informatiun  in  relation  to 
hose  questions  have  been  passed  it  and  its  complicated  details,  and  the 
y  the  circuit  court,  and  by  this  circumstances  of  the  numerous  tenant*, 
Iso  on   appeal,   and  the  amount  which  a  new    receiver    would  be  some 

debt  definitely     fixed   by  thia  time  in  acquiring,  and  there  i»no  objec- 

:he  right  of  the  defendant  to  pay  tion    to    his    fidelity,  responsibility  or 

m,  and  have  a  restoration  of  his  fitness    for  the  oifice,  or  any  complaint 

y  by  discharge  of  the  receiver,  of  an  improper  exercise  of  his  powers, 

r  and  does  not   depend  on    the  or  an  improper  discharge  of  his  duties, 

on  of  the  circuit  court.     It  is  a  such  receiver  will  not  be  removed  im- 

hich  the  party  can  claim ;  and  mediately,  but  it  will  be  referred  again 

lows  himself  entitled  to  it  on  the  to  the  master  with  liberty    to    propose 

I   the  record,  there  is  no  discre-  the  same  receiver,  and  the  receiver  will 

the  court  to  withhold  it.     A  re-  in  the  mean  lime  have  the  custody  and 

s   error — judical  error  —  which  charge  of  the  property.  Bankof  Mon- 
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in  the  appointment,  but  this  may  be  aflected  by  the  acquiescence 
of  the  defendant  for  an  unreasonable  length  of  time;*  collu- 
sive appointment  in   fraud  of  the  rights  of  the  parties  ;*  where 

the   receiver's  security   was,  or  afterwards  became,  insufficient, 

roe   V,  Schermerhorn,  Clarke  Ch.  (N.  it  was  not  only  not  charged  that  the 

Y.)  366.  defendant  had  not  acted   in  accordance 

In  Lafayette  Bank  r.  Buckingham,  with  the  directions  of  the  board  of  con- 

12    Ohio  St.  419,  the  petition  of   the  trol,  but  was  expressly  charged  that  the 

plaintiff  averred   that  he  was  a  judg-  board  of  control   sold   and   conveyed 

ment    creditor  of  the    Licking  County  their  interests  in  the  assets  of  the  bank 

Bank;  that  said   bank  was  a  branch  of  to  him.     Nor  was  it   said   that  the  de- 

the   State  Bank   of    Ohio,    organized  fendant  had  not  paid  the  full  value  of 

under  the   act  of    1S45;   and  that   in  said  assets  to  the  state  board  of  control ^ 

1852  said   Licking  County   Bank  com-  and  all  the  charges  of  misfeasance  and 

mitted  an  act  of  insolvency,  and   that  delinquency  of  duty   made  against  the 

shortly    afterwards    the  board  of  con-  defendant  connected     him     with    the 

trol,  under  said   banking  act  of  1845,  board  of  control,  and  impliedly,  if  not 

appointed    the    defendant    a  receiver,  expressly,  admitted  that  the  defendant 

into  whose  hands  the  remaining  assets  had  in  those  particulars,  as  well  as  in 

of  said  insolvent  bank  then  came ;  that  others,  acted  under  the  direction  of  the 

among  the  assets   were  certain  credits  board.      The    doctrine    of    respondeat 

of  the  bank  and  parcels  of  real  estate;  superior  seemed,  therefore,  opposed  to 

that  the  real  estate  so  belonging  to  the  the  right  of  the   plaintiff  to  recover  of 

bank  had  not  been  sold  by  the  receiver,  the  ministerial  officer  of  the  "board  of 

nor  by  him   converted   into  money  for  control  for  so  acting  under  and  in  ac- 

purposes  of  said  trust,  and  that  plaintiff  cordance  with  their  directions, 

did    not    know    what    disposition  had  1.  Bank  of  Monroe  v.  Schermerhom^ 

been   made  of  the   other  assets.    The  Clarke  Ch.  (N.  Y.)  366. 

plaintiff  then  alleged  that  the  defendant  3.  And   a  receiver  who  obtains  his 

had,  in    disregard  of  his   duties,    pur-  appointment   by   fraud    and    collusion 

chased  from  the  State  Bank  of  Ohio  all  will  be  compelled  to  restore  the  fund 

its  beneficial    interest   in  the  subject-  with  interest  to  the  one  from  whom  it 

matter  of  said  trust,  and  received  from  was  obtained,   without   any  allowance 

said  State  Bank  a  deed  of  conveyance  for    fees    or    expenses,    and    will    be 

of  the  said  real  estate,  and  claimed  the  charged   w'ith  any  loss  that  the  fund 

same  as   his  own;  and   thereupon  the  has  incurred  while  in  his  hands, 

plaintiff  asked  that  the  defendant  be  re-  In  O'Mahoney  v,  Belmont,  62  N.  Y» 

quired   to  discover  and  account  as  to  133,  the  facts  of  the  case  were  these: 

the  assets  so  by  him  received,  and  that  Plaintiff  sued  defendants  for  the  pur* 

the    plaintiff   have    judgment    against  chase  price  of  certain  bills  of  exchange 

him.     On  demurrer  to  the   petition  it  which  were  lost,  and  asked  that  said 

was  held  that  the  facts   in  the  petition  sum   be  paid  into  court  and   an  order 

did   not  constitute   a   cause  of  action;  made    appointing  a  receiver    to  take 

that  by  section  24  of  said    banking  act  charge  of  and  receive  the  same.  Before 

of  1S45,  the  property,  real  and  personal,  the  hearing  and  without  the  knowledge 

of  the  insolvent  bank,  became  vested  in  or  assent  of  the   parties,  B   procured 

the  State  Bank,  in  trust  for  the  purposes  himself  to  be  appointed  receiver  of  the 

mentioned   in  the  act;  and  that  the  de-  moneys   *' deposited     for  said  bills  of 

fendant,   as   receiver,  is  to  be  regarded  exchange,"  and  obtained  an   order  dt* 

as  a  ministerial   officer  or  agent  of  the  reeling  defendants    to    pay    over    the 

State  Bank,  and    as    acting  under  its  amount  to  him.     The  receiver  made  a 

direction   in   settling  up  the   affairs  of  demand  of  the  defendant  for  the  money, 

the   insolvent   bank.    The   gist  of  the  who  declined  to  pay.     An   order  was 

action,  as  stated  in  the  petition,  seemed  then  obtained    that     defendant    show 

to  be  that  the  defendant   had  been  de-  cause  why  he  should  not  be  punished 

linquent  in  the   discharge  of  his  duties  for  contempt,  and  notwithstanding  the 

as   a  trustee,  to   the   prejudice  of   the  opposition  of  the  parties,  an  order  was 

plaintiff  as  a  beneficiarv  of  the   trust,  granted  directing  L  (the  defendant)  to 

But  the  only  trust  stated  in  the  petition  pay  over  the  moneys,  or,  in  default,  be 

resting  upon  the  defendant  was   that  committed  to  jail,  whereupon  L  paid 

arising  from  his  office  of  receiver;  and  over  the  amount  to  B.     An  order  was 
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isequenllv    granted     on    motion    of  outside  parties  who  had  no  connectic 

intifF's   attorney    directing   the    re-  wilhthe  case,  orinterest  in  thejubjcc 

ver  to  pay  to  him,  for  counsel  feea  matterof  the  litigation.     A  person  n< 

1  di&hursements  in  the  action,  $2,500,  having   any  interest  cannot  propose 

ichwaa  paid  by  the  receiver  with  the  receiver,  and  it  ia   contrary  to  the  o 

iwledge   that   an   appeal   would   be  derly  and   regular    proceedinga  of 

en  br   the  defendant.     L  appealed  court  of  justice  to   allow  a  stranger  I 

m  alf  the  aforesaid  orders  and  tiiey  participate  in  a  motionfor  auch  an  hj 

re  all  reversed,  and  an  order,  upon  pointtnent.     Altornej-Gen'l  i:  Day, 

ice,  Eubaequenliy   made   appointing  Madd.  I46;  Edw.   Receiver  12.     Tl' 

eferee  to  take  and  state  the  accounts  attorney  tor  the  receiver  had  no  inte 

Ihe  receiver.    The  referee  reported,  est  whatever  in   the  controversy,  ar 

>wing  the    receiver    for   the   tl..soo  waa  an  entire  stranger   to  the  suit  ar 

d  "to  the  plaintiff's  attorney,  and  also  the  parties.     Nor  had  the  receiver  ar 

commisaiona  and  disbursemenlG.and  connection   with  the  attorneys   in  tt 

irging  him  with  the   sum   originally  case.     Both  of   these  personi,  the   n 

cived,   with   four    per    cent,    inter-  ceiver   and  his  attorney,  undertook  1 

.  1,  excepted   to   so  much  of  the  re-  obtain  control  of  the  money  in  a  mo 

■t  as  charged  the  receiver  with  inter-  unaccountable  and   unjustifiable  mat 

only  at  the  rate  of  four   per   cent.  ner.     The  attorney  who  was  empioy< 

1   for   so  much  a<  allowed   him   for  by  the  receiver   appeared  without  ar 

buraements,    commissions,  fees,  etc.  authority  whatever  from  the   partle 

e  exceptions  were  sustained  and  the  participated    in  the  proceedings  witi 

irt  charged  the  receiver  with  the  orig-  out  any  solicitation  or  request  of  eithi 

.1  amount,  with  lawful  interest,  not-  of   the  parties ;  and   against   their  ri 

ihstanding  the  fact  that  the  bank  In  monstrance,  resistance  and  dctermint 

ich  Ihe  moneys  hud    been  deposited  opposition,  ihereceiverwas  thrust  ini 

B  had     subsequently    failed,     and  the  office.     Nor  was  this  all.    A  frat: 

allowed      the      disbursements      for  was  perpetrated  In  procuring  the  orde 

nmissiona  and  fees,  and  charged  him  While  the  motion  had  been  suspend! 

the    receiver's  fees.     In  rendering  to  enable   the   plaintilTto   serve  add 

decision,  Miller,  J.,  said:  tional  affidavits,  and   before   counti 

'The  appointment  of  the  receiver  affidavits  could  be  procured,  and  in  vl 

this  action,  and  the  subsequent  pro-  lation  of  an  express  stipulation,  the  o 

:dings   had  in   regard  to  the   same,  der  was    entered     and     the    receivi 

s  an   invasion  of  the   rights  of   the  appointed.     Such  a  tranaaction  cou 

rtics,  calculated  to  waste  and  deplete  not  stand  Ihe  test  of  a  judicial  scrutln 

!  alleged  fund,  and  not  demanded  by  and  this  with  the   other    proceedinj 

;  nature  of  the  action  or  the  circum-  of   the  receiver  waa  very   properly  P 

nces  of  the  case.     The   reasons  for  veraed  upon  appeal.     .     .     .     It  is  bu 

:h  a  conclusion  are   entirely  appar-  ticiently  apparent  that  the  entry  of  tl 

:.     The   action    was   in   reality   for  order  under  the  circumstances,  by  tl 

inej   had  and   received   by  the   de-  attorney   employed  by  and   with   tl 

idants,  and  if  any  liability  existed,  It  concurrence  of   the   receiver,  was   t 

ise  from  the  purchase  of  bills  of  ex-  abuse  of  the  proceedings  which   cai 

»nge  of   the  defendants  which   had  not  be   disregarded,  and  for  which  1 

;n  delivered,  and  it  ia  claimed  were  should  be  held  responsible.     It  cons) 

t.     It  was  not  a  legal  claim  for  any  tuted  him  an  intruder  and  a  trespassi 

;eific   property   or   fund  which   be-  upon  the  rights  of  the  parties.      As  1 

Lged   to  the  plaintiff,  but  in   reality  assented    to   and   participated    In   tl 

ordinary  action  to  recover  money,  transaction,  there  is  no   sufticient  re 

ere  is  no  principle  which  sanctions  son  why   he   should   not   be  held   a 

;  appointment  of  a  receiver  in  auch  countable   for   his   acts.     He  had   ft 

ase,  and  it  is  entirely  without  a  pre-  notice  that  the  order  of  appointme. 

Ictit  to   uphold  it,     .     .    .     Where  was  not  to   be   entered  until   the   d 

:haright  exists  itis  usually  called  in  fendahts   had   an    opportunity   to   1 

iTciae   upon  the   application  of   one  heard  at  a  subsequent  day  agreed  upc 

more    of   the   parties   in   interest,  by  the  attorneya,  and  the  conclusion 

hile   the  court    may  upon   ita   own  irresistible  that  it  was  done  before  tl 

it  ion  nominate  a  receiver  wherethe  time   stipulated,  with   his   knowledi 

«  requires   it,   such   a     proceeding  and  approval.     He  also  knew  that  tl 

mot,  according  to  the  regular  prac-  parties  to  the  suit  did  not  desire  th 

e,  be  inaugurated  and  conducted  by  a  receiver  should  be  appointed,  and 


_...;":  Trnvide  additional  security;*   irreg- 
^ =is  -    bankruptcy  or  insolvency   of  re- 

-.=»  -r-nx  put  of  the  trutteee.     At  Epecial  term 

71.:;^ -u  a>  in  the  city  of  Albany,  the  court,  upon 

-— iteri  m  thopplication  of  the  complainant.and 

■-    r    .:— IT-  ■fter  the  report  ot  a  referee  that  the 

—         '      .iiifci.  oe  appointment  of   the  first   receiver  was 

=:ac^ei  to  improper,  because  as  a  trustee  of  the 

r  in  30-  company  he  had  "'  assisted  in  and  con- 

-i;  .  .-TcriTer  sented   to  an  improper  and  unauthor- 

.     :e    -tKTen-  ized  disposition  of  portions  of  the  assets 

—           .      .-     -ma  coo-  and    property"  of    the  company,   "and 

-  —  -^.ii  cir-  had  thereby  rendered  himself  liable  to 
■    T^   -as*,  had  an  aclion  tlierefor,  by  any  receiver   of 

^    ;~  -^  [ectioD  such   property  and   assets  who  might 

^  „'a   ^ving  be  appointed  on  behalf  of  the  plaintiff 

-  . — Ja^  the  and   any   other   stockholder  who  had 
—    — ^i.jr:T  and  not  assented  to  such  Improper  and  un- 

.-.    -f?  e;nJ  and  authorized  transfer,"  vacated   the  ap- 

-  >   ^^  ';e*d  to  poinlment  of  the  first  receiver  and  ap- 

—. ;    i.:j.u  in  the  pointed  another,  directing  the  former 

.    .     ,— «  ^Icngiag  to   deliver  up.   transfer,  and  convey  to 

.-    .-<.  friiiered  his  appointee.all  books,  papers, vouch- 

■  .:— -  ■•  the  pay-  er«,  assets  and  property  in  his  hands  or 

-     .  -    .  ■.   ■EST'  expenses  under   his   control,    belonging  to   the 

■.itioriied,  to  corporation.      The   receiver    first  ap- 

_              ..     jujj  and  the  pointed  thereupon  applied  at   special 

term  in  New  York  county  for  an   in- 

^   .      .-.:iiT3i:ts,  and  a  junction    perpetually  restraining    the 

-,    --  ^  lociined  binds  second  receiver  from  interfering  with 

.    ,  -  -av  parties.     It  him  as  receiver;  this  application  was 

i^  M^ts.      Kerr  on  refused,  and,  upon  appeal    bj  the  re- 

-^1  »■    »  -  i«M-    Til*  re-  ceiver,  the  judgment  was  afCrmed,  the 

..1.  -e«  .-untrol  ot  the  court  by  Daniels,  J,,  saying :  "A  coUu- 

"       ^-r  "ic^nfl*  unoecea-  sive   or    fraudulent   proceeding,   even 

-■.  ■:,  L^itl  in  opposition  though  judicial  in   it*   nature,  cannot 

."-i^raes  in  interest,  be  maintained,  but   it  may  be  assailed 

^  .  ■  .  t   ,-j:im>t  be  justi-  and  disregarded  whenever  and  where- 

^^    -..^  ^iOitKted  them  to  ever  it  may  be  brought  into  question." 

_^      ^    -r-«ases.  there   is  1.  Upon  the  security   becoming   in- 

J    _ '  ,^.  ^i^.-uU  nwi   be  held  suflicient  a  rule  will  be  made  upon  the 

'»-- w  !.»-.■■.  tv- o*  I*""'   l**  receiver  to  show   cause  why  he  should 

••nl    it-'f   ai^   °'  *^'  "°'  S'^'*  other  sureties,  and  upon  hi* 

■->;.•      And   see   Bow-  failure  to  do  so,  he   will  be   removed; 

^    ^    yv.j,.  pr.   (N-  Y.)  and  it  must  very  clearly   appear  (hat 

'^^.s^nij-s"     Banking  the  court  below  erred   before  the  ap- 

-tj  *!"  •    6«  Barb.  (N.  pcllate  court   will   reverse    its    action. 

'"■■*               -  Schakelford  v.  Schakeirord,  3a  Gratt. 

,    .    5»u"W«.  ^  Hun  {N.  (Va.)  481- 

*         ^^.j  -  ,  'joint  stock  a.  Berlie  v.  Lord  Abingdon,  8  Beav. 

'  '\-    trd  receiver  of  its  531  '"  "  St.  George's  Estate,  19  L,  R. 

"            -^-lai  term,  in   an  And  where   the   receiver  had    been 

"'   ,  '        ^  jj^j  ^n  account-  accustomed  to  bring  in  his  account  verjr 

w  T'^'viiiimeni  of  a  re-  irregularly  in  point  of  time  and  Chercbj 

J      »  •  -e  ciinmencement  the  actual  balance   in  his  hands  never 

.'■^V  action  was   com-  clearly    appeared,     he     wai     specially 

.^  _^  ^Mintr  bv  a  stock-  ordered  to  bnng  in  his  accounts  before 

""  V.  ■  V  himseif'and  other  a  given  day  in  every  year,  accompanied 

''"      Kiinilarpurpoae.and  with   an    aflidavit  showing   the   actual 

-  '■"'      .       certain   alleged  balance  in   hand.     Inquiries  were   also 

•■"y^^  ,   ol  duty   on   the  directed  at  to  fonner  balance*,  atid   be 


Belatioii  to  Court.                       RECEIVERS,  Bomoval  and  Disoharge. 
ceiver ;  *  misconduct  or  misbehavior  on  the  part  of  the  receiver  ;* 

was  ordered   to  pay   the  cost  of   the  judged  that  he  cannot   legally  do   so. 

application.    Bertie  v.  Lord  Abingdon,  Railroads  are  constructed  for  the  com- 

8  Beav.  53.  mon  and  equal  benefit  of  all   persons 

1.  Daniel's  Ch.  PI.  &  Prac.  (5th  Am.  wishing  to  avail  themselves  of  the  fa- 
ed.)  vol.  2,  p.  1765 ;  Kerr  on  Rec.  cilities  which  they  afford.  While  the 
(Bispham's  ed.)  p.  267;  Crawford  v.  legal  title  thereof  is  in  the  corporation 
Ross,  39  Ga.  48 ;  Bank  of  Monroe  v,  of  individuals  owning  them,  and  to  that 
Schennerhorn,  i  Clarke  Ch.  (N.  Y.)  extent  private  property,  they  are,  by 
366.  the  law  and  the  consent  of  the  owners^ 

In  Ellard  v.  Cooper,  17  Ir.  Ch.  N.  S.  dedicated  to  public  use.  By  its  charter, 
15,  the  receiver  had  presented  a  petition  and  the  general  contemporaneous  law 
to  the  court  of  bankruptcy,  and  had  of  the  State,  which  constitute  the  con- 
compromised  for  the  payment  of  his  tract  between  the  public  and  the  rail* 
debts  by  installments.  The  compro-  road  company,  the  State,  in  considera- 
mise  had  been  approved  by  the  court,  tion  of  the  corporators  to  build,  equip* 
and  on  motion,  the  master  of  the  rolls  keep  in  repair  and  operate  said  road 
made  an  order  that  the  receiver  should  for  the  public  accommodation,  author* 
be  discharged,  and  should  forthwith  ized  it  to  demand  reasonable  compen- 
pass  his  final  account.  sation  from  every  one  availing  himself 

2.  A  receiver  of  an  insolvent  railroad  of  its  facilities  for  the  service  rendered, 
company  maybe  removed  for  unjust  But  this  franchise  carried  with  it  other 
discrimination  against  rival  shippers,  and  correlative  obligations.  Among^ 
As,  where  a  receiver,  on  taking  charge  these  is  the  obligation  to  carry  for 
of  his  office,  found  that  there  existed  a  every  person  offering  business,  under 
verbal  contract  between  the  Standard  like  circumstances,  at  the  same  rate. 
Oil  Company  and  the  traffic  manager  All  unjust  discriminations  are  in  viola- 
of  the  road,  by  the  terms  of  which  the  tion  of  the  sound  public  policy,  and 
Standard  Oil  Company  was  charged  are  forbidden  by  law.  We  have  had 
ten  cents  per  barrel  for  the  transporta-  frequent  occasion  to  enunciate  and»en« 
tion  of  its  oil  over  the  road,  while  all  force  this  doctrine  in  the  past  few 
rival  shippers  of  oil  were  charged  years.  If  it  were  not  so,  the  managers 
thirty-five  cents  per  barrel,  the  excess  of  railways,  in  collusion  with  others  in 
of  twenty-five  cents  collected  from  command  of  large  capital,  could  con- 
other  shippers  being  paid  over  to  the  trol  the  business  of  the  country,  at 
Standard  Oil  Company  as  a  rebate,  least  to  the  extent  that  the  business 
making  them,  as  the  receiver  said  in  a  was  dependent  on  railroad  transporta- 
letter,  *' twenty-five  dollars  a  day,  clear  tion  for  its  success,  .and  make  and  un> 
monej',"  on  the  oil  of  one  shipper  make  fortunes  for  men  at  will.  The 
alone.  The  receiver  was  forced  to  idea  is  abhorrent  to  all  fair  minds.  No 
carry  out  this  contract  by  a  threat  of  such  dangerous  power  can  be  toler- 
the  Standard  Oil  Company  to  store  its  ated.  Except  in  the  mode  of  using^ 
oil  until  they  could  lay  pipe  lines  to  them,  every  citizen  has  the  same  right 
Marietta,  and  thus  deprive  the  road  of  to  demand  the  service  of  railroads  on 
their  shipments  (which  were  far  in  .equal  terms  that  they  have  to  the  use 
excess  of  all  others  combined),  en-  of  a  public  highway  or  the  government 
tirely.  After  agreeing  to  the  contract,  mails;  and  hence,  when  in  the  vicissi- 
however,  he  sought  to  fortify  himself  by  tudes  of  business,  a  railroad  corpora - 
obtaining  an  opinion  from  his  counsel  tion  becomes  insolvent,  and  is  seized 
that  it  might  be  legally  carried  out.  by  a  court  and  placed  in  the  hands  of 
These  facts  were  disclosed  in  an  action  a  receiver,  to  be  by  him  operated  pend- 
brought  by  one  of  the  shippers  discrim-  ing  the  litigation,  and  until  the  rights 
inated  against,  and  the  court  by  Baxter,  of  the  litigants  can  be  judicially  ascer- 
J.,  in  removing  the  receiver,  thus  com-  tained  and  declared,  the  court  is  as 
mented  on  his  conduct,  and  that  of  the  much  bound  to  protect  the  public  in- 
partles  to  the  discrimination:  terest  therein   as  it  is  to  protect  and 

*'  May  a  receiver  of  a  court  in  the  enforce  the  rights  of  the  mortgagors 
management  of  a  railroad,  thus  dis-  and  mortgagees.  But  after  the  re- 
criminate between  parties  having  equal  ceiver  has  performed  all  obligations  to 
claims  upon  him,  because  he  can  the  public,  and  to  every  member  of  it — 
thereby  accumulate  money  for  the  liti-  that  is  to  say,  after  carrying  passengers 
gants?      It  has    been    repeatedly  ad-  and  freight  offered,  for  a  reasonable 
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ceeding  the  maxi-  of  another  railwajr  company  owned  bj 

law  tf  Buch  mail-  perEons  identified  in   business  with  the 

preacrlbed  upon  receivers.     Excessive  rebates  were  also 

he  maj  make  for  allowed   to  a  coal  company  in  which 

:h   money   as  the  they    were     shareholders,   and     lai^e 

capable  of  earn-  amounts   of  coal   purchased   from  the 

its  to  accumulate  same  company,  for  the  use  of  the  road, 

t  of  the  corpora-  at   too   high    a   price.     Coal  was  also 

(,   by  making  one  carried  for  the  coal  company  at  too  low 

>  his  rival  in  busi-  rates,  in  addition  to  the  rebate  given. 

venty-Rve  dollars  The  receivers  also  co-operated  with  a 

Iter   or   less  sum,  "  purchasing    committee ''    seeking   to 

eand  impoverish-  buy  the  road,  in  its  efforts   to  force,  by 

SB,  illegal  and  in-  threats  of  long  and  expensive  litigation, 

public  trust,  that  a   minority  of  bond  and  stockholders 

reprehension.  who   objected    to    the   sale,    to    agree 

ia  complained  of  thereto.     With  the  same  end  in  view, 

iton  and   oppres-  thej'  also  refused  to  pay  the  interest  on 

dlf  have  been  ac-  bonds   held   by    (hose   who   refused  to 

oian,   having  due  agree  to  the  scheme  of  the  "  purchasing 

of  others,  or  con-  committee"  while  paying  the  intereston 

d  competent     re-  the  same  issue  of  bonds  held  by  parties 

ended  the  nature  agreeing     thereto.     It   was    held    that 

his  office;   and  a  these  and  other  such  facts   warranted 

tolerate    such     a  the  United   States    court  in  Illinois,  on 

;ceiver  capable  of  a    bill    tiled    by    the    objecting    bond 

t  to  be  impeached  holders,  to  assume  control  of  so  much 

his  ■position.     A  of  the  property  as   lay  within  itsjuris' 

t  be  said  In  con-  diction,  remove  the  receivers,  and  ap- 

paralleled   wrong  point   in    their   place    "  some    capable, 

(e  forbear.      The  trustworthy  person"  to  act  as  receiver, 

ved.     The  matter  Beers  ii.  Wabash,  etc.,   R.  Co.,  jg  Fed. 

master  to  ascer-  Rep.   i6i ;    i6   Am.    &    Eng.   R.   Gas. 

amount  that  has  441. 

nlawfully  exacted         Where  a  receiver  is  an  officer  of  a  cor- 

:h  sum,  when  as-  poration  at  the  time  it  becomes  insol- 

lid  to  the  shipper,  vent,   and    It   appears   proper   that   his 

I   inquire  and  re-  conduct,  as  such  officer,  should  he  In- 

irt  of  the   money  vestigated  to  see  whether   he  has   not 

'er  has  been  paid  obtained  a   benefit  or  advantage  which 

Compani,',  and,  if  in  equity  he  ought  not  to  be  permitted 

6  end  that  if  an^  to  retain,  suflicient  cause  forhisremoval 

been   made,  suit  exists.    McCuUough  v.  Merchants'  L.  ft 

or  its   recovery."  T.  Co.,  39  N.  J.  Eq.  at?.     And  where 

,  etc.,  R.  Co.,   31  the   receiver   of  a   company,  who  had 
been  one  of  its  directors,  was  charged 

any   became   em-  with  having  known  of,  and  acquiesced 

fits  directors  and  in  the  mismanagement  for  which  the 

0  indorsers  of  its  suit  was  begun,  and  with  being  improp- 
managera   of  the  erly  interested    in  contracts  made   by 

its  behalf  for  the  the  company,  facts  being  shown  tend- 

;iver.    The  appli-  ing   to   prove   these  charges,   many   of 

by    the    United  which  were  not  denied, it  was  held  that 

3url  as  to  all  the  he  was  not  a  proper  person  to  exercise 

id,  including  lines  the  powers  of  a   receiver,  and  that  his 

of  the  oflicerB  of  appointment  should  be   revoked.     The 

^pointed  receivers,  fact  that  the  suit  was  instituted  for  his 

n   indorser  of  the  benefit  would  not  justi^'  his  being  con- 

1  making  the  ap-  tinued  as  a  receiver.  Keeler  v.  Brook- 
r,  important  facts  lyn  El.  R.  Co.,  9  Abb.  N.  Cas.  (N.  Y.) 
I   in  their    subse-  166. 

of  the  road    the        Where  the  charges  against  a  receiver 

e  rebates  in  favor  to  wind   up    partnership    affairs  were, 
306 


HeUtloa  to  Court.                       RECEIVERS.  Samoval  and  DiMharge. 

gross  dereliction  of  duty  ;*  substitution  of  another  receiver  by  the 
consent  of  the  parties  to  the  action  ;*  receiver's  own  application  for 

amongst  others,   that  although  he  had  reclaim   it,  enormous  expense  would 

assets  in  his  hands,  he  allowed  the  rent  have  been   incurred.     Acting,   there- 

of  the  partnership  premises  to  fall  into  fore,  upon  the  advice  of  counsel,   he 

arrear,  so  that  the  landlord  distrained,  compromised  and  settled  all  the  claims 

and  that  he  had  attempted  to  remove  for  $75,000  cash,  though  the  total  value 

the  business  from  London  to  Battersea,  was    probably   far  in   excess  of  that 

to  the  injury  of  the  defendant  and  the  amount.     No  special  report  was  made 

advantage  of  the   plaintiff,  there  was  of  the  settlement,   but   there  was  no 

sufficient  evidence  at  least  in  support  of  attempt  made  to  conceal  it,  and  it  was 

these  charges  to  lead  the  vice-chancel-  a  matter  of  common   knowledge.     It 

lor  to  say  that  the  receiver  had  forfeited  was  held  that  the  receiver's  action   in 

the  confidence  of  the  court,  and  he  was  both  cases  was  proper,  and  that  neither 

discharged,  and  required  to  pa\' the  costs  he  nor  his  attorneys   were  guilty  of 

of  the  motion.    Mitchell  v.  Condy,  W.  any  misconduct  in   their   representa- 

N.  (Pt.  II,  1873)  232.  tions  to  the  court.     United   States  v, 

A  charge  against  a  receiver  of  mis-  Church  of  Jesus  Christ  (Utah,   1889)^ 

behavior,  which  consisted  in  permitting  21  Pac.  Rep.  506. 

the  owner  of  the  estate  to   remain  in  Eyldonco  of  Misconduct. — Questions 

part  possession  to  the  prejudice  of  the  relating  to  the  conduct  and  financial 

estate,  will  not,  it  seems,  be  admitted  condition  of  a  receiver  while  acting  as 

as  a  reason  for  discharging  the  receiver,  a  private  citizen,  or  in   any  other  ca- 

because    the    parties   themselves  have  pacity  than  that  of  receiver,  will   not 

caused  the   loss   by   not  invoking  the  be  allowed   upon   an   examination  of 

power  of  the  court  to  compel  the  owner  charges    against  him  relating  to   his 

to  deliver  up  possession  to  the  receiver,  conduct    as  an   officer  of    the  court. 

Griffith  V.  Griffith,  2  Ves.  400.  U.  S.  v.  Church  of  Jesus  Christ  (Utah, 

When  a  receiver  acts  entirely  upon  1889),  2i  Pac.  Rep.  503. 

the  suggestions  and  advice  of  nis  at-  1.  In  re  St.  George's   Estate,   19  L. 

torneys,    in    whom  the  court  has  full  R.  I.  566. 

confidence,  in  compromising  suits  to  This  was  an  application  by  an  in- 
recover  property  in  the  interest  of  the  cumbrancer  for  the  discharge  of  a 
fund,  he  will  be  held  blameless,  receiver  on  the  ground  of  general 
whether  the  attorneys  acted  in  good  neglect  of  duty,  whereby  the  incum- 
faith  or  not.  A  receiver  had  acted  brance  had  sustained,  or  was  liable  to 
upon  the  advice  of  his  attorneys  in  sustain,  very  serious  loss.  The  particu- 
petitioning  the  court  for  leave  to  com-  lars  of  the  alleged  negligence  were, 
promise  a  suit  instituted  to  recover  a  that  the  receiver  had  not  used  due 
large  amount  of  valuable  real  estate,  diligence  in  the  collection  of  rents ; 
which  it  was  supposed  had  been  con*  that  he  failed  to  take  the  direction  of 
veyed  to  third  persons  in  secret  trust  the  court  on  occasions  where  active 
for  the  defendant  corporation,  the  exertion  was  essential;  that  he  has 
evidence,  in  the  opinion  of  the  attor-  permitted  the  owner  of  the  estate  to 
neys,  not  being  sufficient  to  establish  remain  in  possession  of  a  considera- 
such  trust.  Authority  was  asked,  and  ble  portion  of  the  lands  without  seek- 
granted,  to  release  the  receiver's  claims  Ing  to  make  them  available  to  pay  the 
to  all  the  land  sued  for,  though  no  interest  accruing  on  the  charges;  that 
representations  were  made  in  the  peti-  he  failed  to  lodge  and  pass  his  ac- 
tion as  to  the  actnal  value  of  the  prop-  counts  in  accordance  with  his  pre- 
erty,  and  it  was  not  claimed   that   the  scribed  duty. 

corporation  had  received  compensa-  3.  Upon  a  consent  entered  into  bona 
tion  for  all  it  had  conveyed.  There  fide  by  the  parties  in  a  cause,  and  by 
was  also  scattered  around  amongst  B,  the  receiver,  and  A,  a  person  pro- 
various  local  organizations,  a  large  posed  to  fill  that  office,  the  court  will 
quantity  of  personal  property  belong-  order  that  A  be  substituted  for  B  as 
ing  to  the  corporation,  consisting  of  receiver,  and  that  certain  persons  be 
sheep,  horses,  cattle,  etc.,  which  the  approved  of  as  his  sureties,  and  the 
receiver,  in  his  numerous  attempts  to  security  measured  at  agivensum,  with- 
recovcr  in  specie,  found  it  impossible  out  reference,  and  that  B  and  his  sure- 
to  identify,  and  which  was  in  such  ties  be  discharged  from  their  recog- 
a  condition  that  had  he  attempted  to  nizance.      Farran  v,  Morris,   i  Irish 
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:2^iise    :  incapacity,  such  as  blindness  and  ill-health,^ 


j:r-:i*i.*   ^a^rreement  of  joint  receivers;'  where  the 


•:-^r»r    t  l^  -Li:h3  -laid  that 

.i  -.       Hienr  ^rrll  not  be 

— ^    .cnear?   to    be   an 

::     a     ne    jrfice   of   re- 

le      -rtieiv^r     will    not 
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'.     ▼  ^rrvare  parties  in- 
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the  court,  per  Miller,  J.,  saving:  "I 
am  of  opinion  that  both  receivers 
should  be  removed,  and  a  single  re- 
ceiver appointed,  for  the  following 
reasons : 

"The  existence  of  two  receivers  is  un- 
necessary   and    embarrassing,  even  if 
they  were  on  amicable   terms  and  had 
but  a  single  place  of  business  at  or  near 
---     :-'.n    m  -looiication  of  a    the    theater  of  the   road's    operations. 
r    -!•*  nx^2*^d,  it  appeared     They  are  obviously   unnecessary  as  re- 
?  .  :  ^a.v -:  ind  di<o  that  of  his    gards  the  successful    operation  of  this 
:-:.     :.ii   le  lad  consented  to  be    road,  which  I  assume  to  be  the    princi- 
"-M  — .r'vt^r  it   the  urgent  re-     pal — ^if    not    the     only — purpose     for 
^*2    ;   nr:  ietendants,  and  had    whicii  a  court  should  appoint  receivers. 
'XL     -iiMcitj  for  two  years;     If    they    should    chance     to    disagree 
vc     I    :.c   ir>c  Tear  of  his  service     about  the   management  of  the  road  or 
. — .;^'t   VAM  jt^j'jme  affected,  and    the  exercise  of  any   functions  of  their 
iv*    •  ^*   ..-c -icinfir  the  useof  one    office,  as  they  have  done   in    this  case, 
.X  »a^  i!v-ii>ie  D?  read  or  write;     the  difficulty  of  the  successful  or  proper 

-  vai.  ^>  ect  Dj  giddiness  in  the    discharge  of  their  duties  becomes  mani- 
^     ^.  :    x      i!:i.'a.:nfvi   his   memory,     fest.     When,  in  addition  to  this   want 

I     ^v  :  nf^'-.tioa    was  increased     of  harmony,    they    establish    separate 

li-  .;  -   ir<.  1^  from  his  situa-     places  of  business    a    thousand    miles 

^   -,-..-^-.   :^  WA5   not   only  or*     apart,  and  neither  of  them    within  two 

..     .    -^  ^:-<  iaj"sc«?d  and  his  recog-    hundred  miles  of  the  road  whose  oper- 

li.  iv^j.   oa   rviN5ing   his   ac-     ations  they  are  to  control,  it  is  apparent^ 

-  -.'.   !o  '•  JL>  iT.  wed,   although     without  argument,  that  the  hand  of  the 
:(•-   irr.ivitiv^h    was   op-    court  which  they    are,   must  be,  if  not 

paralyzed,  rendered  verj*  inefficient 
and  uncertain  in  its  grasp  and  control 
of  the  business  of  the  company, 

"  The  main    argument    against    any 

-   ..j^     r.    Rape  lye,    Edw.  on     action  by  the  court  is  that  the  receivers 

^';.   :>.v- receiver's    application     were    appointed  by    an   agreement  be- 

v:    H'  -^.'^  Je> ire  to  goto  Europe     tween    the    parties    interested,  and   at 

v>    »rTvji!e  atfairs   and  remain     their  instance,  because  they  represented 

le  chancellor  on    petition,     certain   classes  of  lien   creditors  of  the 

tvi    irn    to    pass    his   accounts,    company,  and  that  to  remove  one  would 

.>  -xv-^:^^»'*nce  vacated,  and  a 

:o  be  appointed,  and  also 

the  costs  of   being  dis- 
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be  to  sacrifice  one  of  those  interests,  or 
at    least   leave    it  unprotected.    There 
can  be  no  doubt  that  such  was    the  mo- 
tive  which    led  to  the    appointment  of 
the    two  receivers   instead  of  one,  and 
>.  >  47t\     In  this  case,  at  the     there  can  be  as  little  doubt  that  it  was  a 
>c  x^nvMutment  of  the  two  re-    mistake    to  have    done  *  this,  whatever 
•>c -vxr ties  controlling  the  pro-     the  motive.     But   while    a  court    may 
♦.•ijutuirts     and     defendants,    very  properly   conform    its    action   in 
.  .  *  tn  harmony  and   thought    such  matters   to  the    wishes  of  all  the 
vc   v-^txTJ^nt  interests   should   be    parties  interested  in  the  suit,  when  their 
J!i   aikI  protected  by  different    wishes  harmonize,  it  must  consider  for 
,^^    <^^   ]^>n^  as    harmony  pre-    itself  what  is   proper  to  be    done  when 
^^^,  ,.  »\cul:v  was  experienced  in     that  harmony  is    turned    into  hostility, 
.*^  ;  NT   rvvad   under  the    double    so  that  the  two  receivers  represent  two 
**^v.»^    tnit    upon   the  interests    hostile  camps,  each  intent  upon  secur- 
j^vNviuing  hostile,  thus  oc-     ing  the  whole  or  the  larger  share  of  the 
i  jsensions     and    involving    spoils.     It  then  becomes  a  duty  of    the 
.  ^"^"^^j^^nse     in    the    double    court  to  see  that  its  powers  are  exer- 
^  ..vxN>>.'v.i  ^  ^^  J^jij  held   that  one  dis-    cised  on  principles  of  strict  neutrality 
M.x '>H^v  ">fv^  ^^^^  ^^^^^^  ^  ^pp^.j^jgj^    j^g   regards   the    belligerents,  and    this 
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appointment  was  improper  ;*  and  where  there  are  several  receiver- 
can  onlj  he  done  in  this  case  by  remov-  parties  to  wind  up  a  partnership,  Van 
ing  the  representatives  of  these  hostile  Hoesen,  J.,  in  rendering  the  decision 
interests  and  appointing  a  receiver  who,  of  the  court  reversing  the  order,  said : 
in  feeling  and  conduct,  will  be  strictly  "  We  have  before  us  a  case  in  which 
neutral  and  strictly  honest.  The  found-  the  sole  ground  on  which  the  removal 
ation  of  the  agreement  by  which  the  was  ordered  was  incompatibility  of 
two  receivers  were  appointed  has  given  temper  between  the  two  receivers, 
way  and  the  only  possible  excuse  for  Back  of  that  lay  their  conflicting  in- 
appointing  two  receivers  is  gone,  terests  which    made   them  personally 

**  I  have  only  a  word  to  add.  In  my  hostile  to  each  other.  Their  personal: 
view,  a  receiver  is  strictly  and  solely  quarrels  are  of  no  consequence  to  the- 
the  officer  of  the  court.  By  reason  of  court.  If  the  estate  is  not  to  suflFer 
the  inability  or  neglect  of  the  officers  through  their  strife  they  ought  not  to 
of  the  corporation  to  conduct  its  busi-  have  been  removed.  The  sole  object 
ness  as  it  ought  to  be  done,  the  con-  of  the  receivership  is  to  protect  and 
duct  of  that  business  is  taken  charge  of  properly  <Iistribute  the  partnership 
by  the  court  and  carried  on  by  its  funds,  and  the  only  sufficient  cause  for 
agent.  It  is  the  duty  of  that  agent  so  the  removal  of  a  receiver  is  the  loss  or 
to  conduct  the  business  as  that  the  danger  of  loss  to  the  fund.  Contumacy* 
lawful  rights  and  legal  interest  of  all  or  contempt  Would,  of  course,  be  pun- 
persons  in  the  property  and  in  ished  by  removal,  but  the  court  would 
the  business  shall  be  protected  as  far  act  by  its  own  motion  in  such  a  matter, 
as  possible,  with  equal  and  exact  jus-  There  was  nothing  shown  to  warrant 
tice.  This  is  much  more  likely  to  be  the  belief  that  the  assets  have  been,  or 
done  by  a  receiver  who  has  no  interest  are  likely  to  be,  wasted  or  misapplied 
in  the  capital  stock  of  the  road,  none  by  B,  and  there  was  not,  in  my  opin- 
in  its  debts,  and  no  obligations  to  those  ion,  any  cause  for  his  removal.  The 
who  have.  Such  a  person,  acting  un-  discretion  of  the  court  is  not  an  arbi- 
der  the  control  of  the  court,  seeking  trary  or  capricious  discretion.  Where, 
its  advice  (as  he  would  be  inclined  to  as  in  this  case,  the  parties  defendant 
do  in  all  questions  of  doubtful  duty),  consented  to  the  judgment  of  dissolu* 
and  bound  in  a  sufficient  surety  for  the  tion  and  to  the  appointment  of  two  co- 
faithful  performance  of  his  duty,  is,  in  receivers,  of  whom  a  defendant  was 
my  opinion,  the  proper  one  for  such  one,  it  must  be  assumed  that  part,  at 
an  office.  While  it  may  be  true  that  least,  of  the  inducement  to  such  con- 
a  large  personal  interest  may  stimulate  sent  was  that  the  expense  of  an  ordi- 
the  activity  and  direct  the  vigilance  of  nary  receivership  might  be  saved,  and 
the  receiver,  it  is  equally  true  that  such  that  each  party  might  have  a  hand  and 
vigilance,  whenever  occasion  offers,  a  voice  in  the  winding  up  of  the  busi- 
will  be  directed  unduly  to  advancing  ness.  The  defendants  ought  not  to  be 
that  personal  interest  and  that  activity  deprived  of  these  advantages  without 
to  securing  personal  advantages.  cause.     I  think  the  order  removing  B 

**  For  these  reasons,  I  think  that  the  should  be  reversed ;  but  as  it  seems 

offices  of  the  two  receivers  should  be  that  C  consented  to  his  own  removal 

consolidated   into  one;  that  both  the  in  order  to  compass  B's  displacement^ 

present  receivers  should  be  discharged,  and  that  that  was  his  only  object  in  ex- 

and   that  one   living  in  the  State  in  pressing  a  willingness  to   give   up  his 

which  the  road  mainly  lies,  and  where  place,  I  deem   it  best  to  restore  both 

its  business  opyerations  are  conducted,  parties   to  the  position  in  which  they 

and  who  also  has  the  requisite  capacity  stood    before    the    order    was    made, 

and  knowledge  of  the  business,  and  the  They  will  then  be  in  the  position  \n 

honesty  and   firmness  to  discharge  his  which   they   agreed  to  stand,  and  to 

duty  faithfully,  free  from  the  influence  which  by  their  stipulation  they  induced 

of  the    hostile  interest   in   the   case,  the  court  to  appoint  them."    Conner 

should  be  appointed."  v.  Belden,  8  Daly  (N.  Y.)  257. 

But  where  an  appeal  was  had  from  1.  In  re  Wells,  W.  N.  (1890)  104; 
an  order  removing,  on  account  of  their  In  re  Lloyd,  L.  R.,  12  Ch.  Div.  448. 
inability  to  agree  as  to  the  proper  In  this  last  case,  A,  who  was  a  mem- 
management  of  the  receivership  affairs,  ber  of  a  firm  of  solicitors,  was  appoint- 
two  joint  receivers  who  had  been  ap-  ed  executor  of  a  will,  probate  of  which 
pointed  with  the  consent  of  all  the  was  contested,  and  immediately  after 
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ships  covering  the  entire  estate,  all  will  be   removed  but  one, 
whose  authority  will  be  extended  over  the  whole.' 

(2)  What  Have  Been  Held  Insufficient  Causes  for  Removal. — 
The  following  have  been  held  insuiHcient  causes  for  the  removal 
of  a  receiver:  Relationship,  alone,  to  one  of  the  parties  to  the 

the      teitator"*       death      commenced  And  where.  In  order  to  obtain  salis- 

SHJnst   his   widow   an   action   in   the  faction  of  plaintitTs  judgment,  a  condi- 

ancerr   division  to    administer    his  tional  order  had  been  obtained  for  the 

estate,  the  writ  In  which  was  by  leave  appointment  of  a  receiver  of  the  pf  n- 

of  the  court  amended  by  asking  for   a  slon  payable  to  a  retired  town  clerk 

receiver  pending  the  litigation   in  the  under  t'he  provisions  of  31  &  33  Vicu. 

probate  division.     A's   firm   appeared  ch.  79,  the  order  for  a  receiver    wis. 

for  both  plaintiff  and  defendant  in  the  on  motion,  discharged  with  cost  to  the 

action  in  chancery,  and  an   order  was  defendant,    such    pension    not    being 

made  appointing  A  to  be   receiver  of  assignable  or  chargeable  with  debts. 

the  personal  esUte  until  the   decision  1.  Kelley  v.  Rutledge,  8  Ir.  Eq.  llS, 

of  the  probate  action,  and  also  to  re-  At  a   general  rule,    a    receiver  ap- 

ceive  the  renis  of  the  real   estate,  the  pointed  In  a  prior  suit  should  not  be 

only  security  ordered  being   the   pay-  displaced  by  the  appointment  of  a  re- 

ment  into  court   of   £2,000,   although  ceiver  or  the  same  subject-matter  by 

the  rents  were  about  £3,500   per   an-  the  same  court  in   a   subsequent  euiL 

num.    The  widow  afterwards  obtained  The  receiverihip  in  the  first  suit  should 

an  order  to  change  her  solicitors,  and  be  extended  to  the  second,  subject  10 

moved  to  discharge   A   from    his   re-  the  legal  and  equitable  claims  of  all  the 

ceivership.     She  denied  having  given  parties,  and  the  rights  of  the  parties  in 

the  firm  any  authority  to   appear   for  each  suit  are  subslanlially  the  same  as 

her,   and   it   being  established,  al  all  if  different  peraons  had  been  appointed 

events,  that  she  had  never  sanctioned  at  the  several  times  when  such  receiv- 

the  appointment  of  A   as   receiver,   it  erships  were  granted.     Howell  v.  Rip- 

vrai  held,  on  appeal,  that  the  appoint-  ley,    10   Paige   (N.    Y.)   43;   State  v. 

ment  of  A  a*  receiver   was   improper,  Jacksonville,  etc,  R.  Co.,   ij  Fla.  175. 

BJnce  the  appointment  of  a  member  of  If,  however,  a   difierent  receiver  is  ap- 

the  firm  of  plaintiff's  solicitors  to   be  pointed,  then,  if  the  court  has  juHsdic- 

recelver  makes  It  impossible  to  secure  tlon  of  the  subject-matter  and   parties 

the  proper  checking  of  the   receiver's  and  Is  the  same  court  which  made  the 

accounts,  and  that  a  party  to   the   ac-  first  appointment,  the  receive    '       ' 


)ught  not,  except  in  an  extreme  first  suit  must  deliver  up  the  trust  prop- 
case,  to  be  appointed  a  receiver  with-  erty  lo  the  receiver  appointed  In  the 
out  the  assent  of  the  other  party.  A  second.  State  v.  Jack  so  nvi  tie,  etc^  R. 
was  accordingly   discharged,  and   or-  Co.,  15  Fla.  170. 

dered  to  pay  tlie  costs  both  in  the  ap-  And  in  Kelley  v.  Rutledge,  8  Irish 
peal  court  and  the  court  below.  In  r*  Eq.  siS,  which  was  an  application  for 
Lloyd,  L.  R.,  II  Ch.  Dlv.  448.  the  discharge  of  all  receivers  but  one. 
It  is  improperforacourttn  appoint-  where  several  receivers  had  been  ap- 
ing a  receiver  to  wind  up  partnership  pointed  at  the  instance  of  dlflferent 
affairs  to  clothe  him  with  greater  pow-  creditors  of  the  defendant,  and  each 
ers  than  a  partner  would  have  had,  as,  over  a  distinct  portion  of  his  propertv, 
for  example,  to  accept  shares  in  a  com-  a  condition  of  things  which  resulted  in 
pany,  even  though  fully  paid  up,  in  placing  the  whole  of  his  estates  under 
satisfaction  of  a  debt  due  to  the  firm,  the  administration  of  the  court,  by 
there  being  no  power  in  one  partner  means  of  such  several  receivers,  the 
so  to  do,  in  the  absence  of  special  au-  master  of  the  rolls  said  :  "  The  hard- 
thority  from  his  copartners,  or  evi-  ship  of  such  a  state  of  thingsinrelation 
dence  of  a  special  course  of  dealing  10  the  owner  of  the  lands,  and  the  vast 
permitting  such  acceptance.  Accord-  increase  of  expense  incidental  to  it,  are 
Ingly  an  order  for  such  an  appoint-  obvious  and  cannot  be  allowed  to  con- 
ment  was,  on  appeal,  discharged  with  tlnue.  I  think  the  application  just  and 
full  coils,  but  without  prejudice  to  reasonable;  and  I  shall  therefore  direct 
any  other  application  lo  l>e  made  for  that  one  of  those  receivers  shall  be  ap- 
(he  appointment  of  a  receiver.  Nie-  pointed  over  all  the  lands,  and  thai  the 
maun  v.  Niemann,  43  Ch.  0iv.  198.  other  three  shall  t>e  removed  from  l*nd« 
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action  ;*  employmestby  the  receiver  of  the  counsel  of  one  of  the 
parties,  as  his  counsel,^  or  his  employment  of  the  defendant,  a 
judgment  debtor,  as  his  assistant  in   making  collections;'  and 

over  which  thej  have  been  respectively  creditor  of  the  firm,  was  removed  be- 

appointed.*'  cause  of  his  active  efforts  in  behalf  of 

The  management  of   the  estate  bv  the    plaintiff,     Bland,    Ch.,     saying: 

the  court  is  one  and  the  same,  although  **  The  recommendations  of  those  most 

it  has  become  necessary  to  change  the  interested,  and  who  are   most  likelj  to 

receiver,  and  hence  claims  against  a  sustain  injurj  without  an  appointment 

former  receivership  are  not  invalidated  of  a    receiver,    have  generally    been 

by  the  removal  of  a  receiver  and  ap-  most  regarded.    The  being  a  near  re* 

pointment  of   a  successor.    Gibbes  v.  lation  o7  either  party  is  not  in  itself  an 

Greenville,  etc.,  R.  Co.,  15  S.  Car.  518;  9  absolute  disqualification,  but   it  must 

Am.  &  Eng.  R.  Gas.  723.  be  allowed  to  have  its  weight   when 

1.  Relationship  to  a  party  to  the  ac-  connected  with  other  circumstances, 

tion  is  not  alone  a  sufiicient  ground  for  In   this  case  I  am  of  opinion  that  the 

the  removal  of  a  receiver;  at  most,  it  is  present  receiver  ought  to  be  removed, 

but  a  circumstance  to  be   taken  into  Jealousies   have  been   excited  against 

consideration   at   the   time  of  making  him.     He  is  the  brother  of  one  of  the 

the  appointment.     Wetter  v.  Schlieper,  parties,  and  the  son  of  one  who  claims 

7  Abb.  Pr.  (N.  Y.)  92,  95.  to  be  a  large  creditor  of  the  firm.     He 

A  brother,  the  complainant  in  a  cred-  is  admitted  by  the  plaintiff  to  have  ta- 
ilor's bill,  may  act  as  receiver,  where  the  ken  an  active  part  in  this  controversy 
bankrupt  admits  that  he  was  party  to  a  as  his  agent  and  friend.  And  he  is 
fraudulent  transfer  and  concealment  of  charged  by  the  defendant  with  having 
his  property.  Shainwald  v,  Lewis,  8  been  actuated  by  undue  means  to  their 
Fed.  Rep.  878;  and  in  such  case  the  great  prejudice.  His  feelings  and  af- 
receiver  may  employ  the  complainant*s  lections  appear  to  have  become  too 
solicitor.  In  rendering  the  decision  of  much  enlisted  to  permit  him  to  be  at 
the  court,  Hammond,  D.  J.,  said:**  If  unbiased  and  impartial  as  a  receiver 
(the  receiver  is  to  be)  successful  in  ought  to  be  in  winding  up  the  partner- 
baffling  the  admitted  fraudulent  designs  ship  affairs  of  these  insolvent  debtors." 
of  the  respondent,  he  can  only  be  so  by  2.  Bank  of  Monroe  v,  Schermer- 
the  exercise  of  the  utmost  energy  and  horn,  Clarke  Ch.  (N.  Y.)  366;  Smith 
industry,  and  probably  bv  considerable  v.  New  York  Consolidated  Stage  Co., 
Ut%atioa.  He  is  not,  and  ought  not  to  z8  Abb.  Pr.  (N.  Y.)  419. 
be,  indifferent  between  the  parties.  His  In  Hvnes  v,  McDermott,  3  N.  Y.  St. 
duty  requires  him  to  be  the  active  Rep.  582,  it  was  said :  "  The  general 
tdversary  of  his  fraudulent  debtor  and  rule  that  a  receiver  should  not  employ 
his  accomplices.  In  the  selection  of  the  counsel  of  either  of  the  parties  to 
a  person  to  discharge  these  duties,  the  a  litigation  in  which  he  is  appointed, 
respondent,  in  the  position  he  now  oc-  Is  subject  to  certain  limitations.  It  is 
cupies,  should  have  no  voice,  any  more  only  when  the  receiver  is  acting  ad- 
than  a  criminal  should  have  in  the  versely  to  one  of  the  parties,  that  it 
choice  of  a  detective  to  ferret  out  and  has  ever  been  supposed  there  was  any 
recover  the  fruits  of  his  crime.  A  per-  impropriety  in  employing  the  counsel 
son,  therefore,  who,  by  relationship  or  of  the  other." 

other  connection,  may  be  supposed  to  In  the  great  Mormon  Church  case  it 
feel  In  some  degree  the  desire  felt  by  was  held  that  the  interests  of  the  re- 
the  complainant  to  collect  the  sum  ceiver  and  the  United  States  being  in 
decreed  to  be  due,  would  seem,  if  oth-  exact  harmony  there  was  no  Impro- 
erwise  unobjectionable,  to  be  eminently  priety  in  the  receiver  employing  the 
fit  to  be  appointed  a  receiver  in  a  case  United  States  district  attorney  to  as- 
like  the  present."  sist  him.     U.  S.  v.  Church   of    Jesus 

But   in    Williamson    v.    Wilson,   i  Christ  (Utah,  1889),  ai    Pac.  Rep.  516. 

Bland  (Md.)  427,  which  was  a  bill  filed  8.  The  employment  of  the  defend- 

bj  one  of  the  partners  for  the  appoint-  ant,  a  judgment  debtor,  by  the  receiver 

ment  of  a  receiver  to  wind  up  the  in  supplementary  proceedings,  to  make 

partnership  affairs,  a  receiver  who  was  collections  for  him,  where  it  appears 

the  brother  of  one  of  the  parties,  and  that  the  defendant  had  no  possession 

tbetonof  one  who  claimed  to  be  a  large  or  control  of  the  property  which  he 
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:ncy  of  the  receiver's  bond,  which  was  not  objected  to  at 
;  of  his  appointment.*  Where  the  security  of  a  creditor 
[Ti  the  right  thereunder  to  appoint  a  receiver,  the  court 
,  in  order  to  assist  such  creditor,  remove  a  receiver  pre- 
appointed by  it ;"  and  consent  of  the  defendants  to  the 
Tient  of  a  receiver  will,  in  some  cases,  operate  to  estop 
om  applying  for  his  removal."  If  a  receiver  is  ready 
ing  to  pay,  in  full,  the  debt  of  a  creditor  of  the  estate 

petitioned  for  his  removal,  and  the  other  creditors  are 

with  him,  the  petition  will  be  denied.* 
iCHARGE— Power  in  General*— (i)  Grounds  for  Du. 
-The  following  have  been  held  sufficient  grounds  for  the 
ion  of  the  receivership   and   discharge   of  the  receiver: 
the  necessity  for  the  receivership  no  longer  exists,"  as 

0  the  receiver,  or  of  the  place  or  an  agent  of  the  applicanti,  in  order 
receiver  has  seen  fit  to  keep     to  obtain  their  annuity,  the  court  aaj*- 

lis  own  control  and  that  of  Ing:  "Thii  motlonis  altogelhermlscon- 
a  whom  he  has  employed,  ceivcd,  for  the  court  cannot  be  a«ked 
e  personal  responsibility  of  to  displace  its  officer,  to  make  way  for 
■er  is  unquestioned  and  bis  the  agent  of  private  persons." 
imple,  does  not  constitute  a  S.  An  agreement  hy  the  defendant* 
ground  for  removal  of  the  in  an  action  with  the  plaintiRs,  that 
Ross  V.  Bridge,  14  How,  Fr,  the  Utter,  upon  giving  security  in  ■ 
53;  IS  Abb.  Pr.  (N.  Y.)  150.  specitied  amount,  should  have  the 
ank  of  Monroe  i'.  Schermer-  possession  and  management  of  the 
BrkeCh.(N.Y.)  366,  the  court  property  and  name  the  receiver,  places 
Terence  to  the  alleged  insuIH-  the  defendants  in  a  somewhat  different 
he  bond  as  a  cause  for  remov-  attitude  towards  that  officer  from  what 
master  doubtless  fixed  the  they  would  be  In  if  he  were  appointed 
the  bond  at  a  sum  which  he  bv  the  court  in  the  ordinary  way. 
nply  sufficient  to  protect  the  Accordingly,  It  does  not  lie  with  such 
all  the  parties.  The  defend-  defendants  in  an  application  for  the 
iselves  did  not  appear  to  removal  of  a  receiver  so  appointed  to 
objection ;  and  I  am  now,  object  to  the  person  of  the  receiver 
lets  all  before  me,  inclined  to  unless  he  commits  some  overt  act  of 
petialty  of  the  bond  Urge  unfaithfulness  to  his  trust,  which  can 
Theestate  that  goes  into  the  be  specified  and  pointed  out.  And 
hands  is  almost  entirely  real  it  is  incompetent,  on  this  as  well  »■  on 
his  the  receiver  cannot  sell  other  accounts,  for  the  defendant*  to 
«  order  of  the  court.  He  go  into  previous  transactions  of  the  re- 
get  into  his  possession  the  celver,  as  complainant,  in  order  to 
of  these  he   i>  not   likely  to  show  that  he  had  heretofore  done  acta 

1  amount  greater  than  his  which  exposed  him  to  personal  aid- 
cover.  There  is  no  sugges-  madversion.  Cowdrey  v.  Railroad  Co., 
solvency,  or   Irresponsibility,  i  Woods  (U.  S.)  350. 

h  on  the  part  of  the  receiver.  4.  First  Nat.  Bank  v.  Bamum   Wire. 

i  should  accumulate  or  if  the  etc..  Works,  60  Mich.  487. 

should  be  ordered  sold,  pro-  B.  See  supra,  this  title,  Rtmovaland 

I   be  made  in  future  for  the  Discharge,   and  authorities    cited   to 

of  the   interests  of  the    par-  note  1,  and  Removal — Power  in    Gem- 

iresent  I  sec  no  reason  to  in-  eral. 

receiver's  security,  much  less  «.  Ferry   v.  Bank   of  Central    New 

his    appointment     on    this  York,  15  How.  Pr.  (N.  Y.)  445. 

In  the  absence  of  a  collusion  in  the 

:rs  V.  Lord   Lisle,  4  Ir.   Rep.  appointment,  a  receivership  continues 

his  was   a  motion  to  remove  as  long  as  the  court   may  think  it  nec- 

over  lands  charged  with  an  essary  to  the  performance  of  the  duties 

id  to  secure  the  appointment  pertaining  thereta    Young  v,  RoUiiu, 
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where  the  plaintiff's  claim  has  been  satisfied,^  or  the  litigation 
has  terminated  ;  *  where  the  removal  is  for  the  interest  of  the 

90  N.  Car.   125 ;  35  Am.   &    Eng.  R.  taken  out  of  his  possession.    Crook  v, 

Cas.  646.     But  where  the  duties  of  a  Findley,  60  How.  Pr.  (N.  Y.)  375.  But 

receiver  are  not  jet  performed,  he  will  the   debtor   may   obtain   an  order  of 

not,  en  his  own  application,  assigning  discharge    upon     paying    his    lawful 

as  reasons  pressure  of  other  business  charges,   and   this  right  is  clear  and 

engagements  and  consequent  inability  does  not   depend  upon  the   discretion 

to  give  the  affairs  of  the  trust  estate  of  the  court.     A  refusal  to  grant  it  is 

the  attention  they  require,  be  excused  error  which  may  be   reversed  on  ap- 

from  the  performance  of  duties  which  peal.    Milwaukee,    etc.,      R.    Co.     v, 

he  has  voluntarily  undertaken  to  per-  Soutter,  2  Wall.  (U.  S.)  510. 

form.    Beers  v.  Chelsea  Bank,  4  Edw.  In  Davis  v,  Duke  of  Marlborough,  2 

Ch.  (N.  Y.)  277;    though   where   no  Swanst.  ♦p.    167,   Lord   Eldon  deter- 

property  has  come  into  his  hands  and  mined    that  where  the  plaintifiP  had 

his  appointment  has  been  vacated,  he  been  satisfied  by  the  payment  of  his 

will  be  entitled  to  his  discharge.     Peo-  demand,  the  order  appointing  a  re- 

ple  V,  Bush  wick   Chemical  Co.   (Su-  ceiver  must  be  discharged,   although 

preme  ct.),  18  N.  Y.  Supp.  542;  In  re  the    discharge    was  opposed  by   two 

Brookfield     (Supreme  ct.),  18    N.   Y.  creditors  having  prior  annuities  to  the 

Supp.  542.  plaintiff's.     His  lordship  observed  :  **  I 

A  receiver  is  usually  continued  until  apprehend  that  with  the  right  of  the 
the  decree;  but  if  the  right  of  the  plaintiff  to  have  the  receiver,  must  fall 
plaintiff  ceases  before  that  time,  the  the  rights  of  the  other  parties.  It 
receiver  may  be  discharged,  and  can-  would  be  extraordinary  if,  because  a 
not  be  continued  at  the  instance  of  the  receiver  has  been  appointed  on  behalf 
defendant.  As  where,  upon  new  trus-  of  the  plaintiff,  any  defendant  is  en- 
tees  being  appointed  in  a  suit,  a  receiver  titled  to  have  a  receiver  appointed  on 
was,  upon  application  of  the  plaintiff  his  behalf.''  2  Daniel's'  Ch.  PI.  & 
and  upon  the  new  trustees*  undertaking,  Prac.  (5  Am.  ed.),  *p.  764;  Largan  v. 
though  without  entering  into  recogni-  Bowen,  i  S.  &  L.  296. 
zances,  to  account  half-yearly  in  the  8.  The  discontinuance  of  a  suit  does 
same  way  as  the  receiver,  ordered  to  not  discharge  a  receiver  appointed 
be  discharged,  notwithstanding  the  therein.  But  it  will  entitle  him  to  ap- 
motion  to  discharge  was  opposed  by  ply  for  his  discharge,  and  to  pass  his 
some  of  the  defendants  who  were  ben-  accounts,  so  that  he  maj'  pay  over  the 
eficially  interested  in  the  property  as  balance,  if  any,  in  his  hands,  and  exon- 
legatees.    Tempest  v,  Ord,  i  Madd.  89.  erate   himself   and    his  sureties    from 

1.  It  is  the  duty  of  the  court  to  get  further  liability;  unless  the  interest  of 
rid  of  a  railroad  receiver  at  the  earliest  the  defendants  require  that  he  should 
possible  moment  consistent  with  the  continue  in  the  receivership  to  protect 
interests  of  the  creditors  and  stock-  their  rights.  If  the  protection  of  the 
holders,  and  that  when  the  admitted  rights  of  a  defendant  requires  the  con- 
liabilities  and  the  receiver's  expenses  tinuanceof  a  receiver  the  court  will  not 
are  paid,  the  receiver  will  be  dis-  grant  a  discharge,  although  the  suit  is 
charged.  Sewell  v.  Cape  Mav,  etc.,  at  an  end  ;  but  it  will  require  the  de- 
R.  Co.  (N.  }.),  30  Am.  &  Eng.  k.  Cas.  fendant  thus  protected  to  file  a  bill 
155;  and  the  general  ground  upon  forthwith  to  settle  his  rights.  White- 
which  an  application  for  the  discharge  side  v,  Prendergast,  2  Barb.  Ch.  (N. 
of  a  receiver  is  based,  must  always  be  Y.)  472 ;  Murrough  v.  French,  2  Moll, 
the  satisfaction  of  the  plaintiff's  claim.  497 ;  Largan  v.  Bowen,  i  S.  &  L.  296. 
Beach  on  Rec,  ^  793.  Where  a  receiver  has  been  appointed 

But  the  payment  of  a  judgment  by  by  a  court  of  chancery,  in  a  case  pend- 
the  debtor,  after  the  appointment  of  a  ing,  and  has  taken  charge  of  the  prop- 
receiver  in  supplementary  proceedings,  erty  in  litigation,  a  compromise  and 
does  not  ipso  facto  discharge  the  re-  dismissal  of  the  bill  do  not  discharge 
ceiver,  but  the  receiver  holds  title  as  the  receiver  from  accountability'  to  the 
before,  until  formally  discharged,  for  court ;  nor  is  he  liable  to  an  action  on 
he  may  have  claims  for  expenses  in-  his  bond,  as  receiver,  until  he  has  failed 
curred  in  the  exercise  of  his  authority  to  obey  some  order  of  the  court  in  rela- 
which  may  be  required  to  be  paid  be-  tion  to  the  property.  State  v.  Gibson, 
fore  the  property  held  by  him  can  be  21  Ark.  14a 
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insufficiency  of  the  receiv 
the  time  of  his  appointmc 
gives  him  the  right  thei' 
will  not,  in  order  to  as  ■ 
viously  appointed  by  it 
appointment  of  a,  fccli 
them  from  applying;  ■ 
and  willing  to  pay, 
who  has  petitione<l  f 
satisfied  with  him.  i 

*.  DiSCHARGI-: 
charge.— The  foU 
dissolution  of  ;■ 
Where  the  n. 


r^  ^>pointment  was  fraudu- 

-•^B  -ibM  the  bank  had  become  Mi- 
's mri  that  the  rights  of  the  credtl- 
-  ■add  be  therebj  subserved  siaw 
'    -         luld   be  paid  at  once,  It 


aisigned  to  th' 
where  the  n 
it  under  his. 

where  i li- 
the recti' 
aecurity 


_  .      --  15  How.  Pr.  (N.  y.)44S. 

A  receiver  who  had  been  appointed 

.a-    a  ^noMquence  of  the  misconduct  and 

_    .»     Bcafucity  of  trustees  under  a  will  wu 

liacliai^ed   upon   the   appointment  bj 

a»  court   of  new   trustees,  who  con- 

t  ■»    (rated  to  act,  without  securitj-.     The 

IB    application  for  the  discharge  of  tliere- 

.Mi««   eeiver  was   resisted   bjr   cixdltors  who 

,jcM   a    were  not  present  at  the  appointment  of 

^^     .    ae    liie  new   trustees,  although  served  with 

_.,.s-    E   ■    all  the  proceedings.     The  master  of  the 

^  ^   ^  a    rolls  said;  "What  I  have  to  consider  it, 

I  "or    that  one  party   ought  to   have  proper 

.   ^AtclL    protection,  and  that  the  other  ought  not 

„  TCsT-    to  be  unncceisarilj'  charged  with  the 

_   :  -matst    costs   of   a    receiveri   and    I    thinlc   I 

ar^  vmot,    ought  not  to  continue  the  receiver  if 

^_^   ^Rc  10    he  majr  be  discharged  without  injury  to 

.  _s»a  o(    the  legatees.     The  question  then  comes 

_    _-  nrwh-    to  tliia,  whether  there  Is  sufficient  reli- 

..   tK  Tiain-     ance  to  be  placed  In   the  truatee*.    It 

.   vioi  doe    would  be  quite  a  different  case  if  the 

^^   ar  -u»t  bj    receiver  were  discharged,  and  the  owner 

'~^.   ,^u« doubt     thereby  put  Into  postession;  that  is  not 

~   ,    BC  c«quii«»     the  proposal   here;   it  is   proposed  bj 

^r  1   maoctioQ    mean*  of  the  trustees,   to  do  without 

'  _  jK  -vflsaiiDtion    expense  that  which  Is  done  bj  the  re- 

tL„    Ml I     It    ceiver  at   the  expense  of  the  owner  of 

-..-ur-  mildi  and  the  estate;  and  the  onlv  question  is, 
_  _  ^  «  accords,  whether  it  can  be  properly  and  satii- 
~_.  ,t  dttatantial     factorily  done.     If  any  objec*' — 


the    shown   t 


the   t 


,   I   ■ 


ould   I 


- —     a  .ir*  3«ty  to  the  grant  the  application.     In  the  atuence 

-*^                     *  of  any  personal  objections  to  the  tnis- 

_,  ««•  had  been  tees,   and   on   the  understanding    that 

•'_^^  .,  tie  eiccutors  they  will  perform  this  duty  gratuitously, 

^-  imacr  a  testator's  I    am    disposed    to    discharge   the  re- 

_  '_^,  ^  nodence   in  ceiver."     Bainbrigge  v.   Blair,  3  Beav. 

"              1^1 1  m  respect  of  411. 

J^  ,]o.-*a«ed  receiver,  Where  an  application  was  made  by 

should   pay  him   i 

.^«     '*^  .^ftfect,  and  that  maintenance;  and  It  appeared  that  the 

_.  -  .     "''    '  u  ]Mt»  hii  account*,  estate  was  mote  than  sufficient  to  p»y 

_-  —   ""^      L  J-  N.  S.,  Ch.  all  his  debts;   but  some  of  the  creditors 

■^'■*'^  refused  to  sign  a  consent  for  the  pur- 

j(li  the  consent  of  pose  though  they  did  not  resist  this  ap- 

;,    ■*■  "^"^   ,   icceiTer   o(   the  plication,  the  master  of  the  rolls,  saidi 

^i1''     ,.•.  ««■  appointed  on  "  I  cannot  grant  such  an  order  except 

■   •  ""^ .«.  nwlnff  to  the  on  the  consent  of  all  parties.    The  oolj 

course  which  is  open  to  the  defendant  is 

to  apply  for  a  reference  to  the  master  b> 

I  the  Inquire  whether  it  is  neceasary  for  tha 


»  -  — *  \a(  ^  the  time*,  and 
^.j.-— **  |,T|-— ""'  made  1 
»-- ^^^  ^  i«cei«r,  on  t 
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lent  and  collusive.*  Where  the  plaintiff  neglects  to  proceed 
with  the  cause  after  obtaining  the  appointment  of  the  receiver, 
he  will  be  discharged ;  *  but  the  mere  abatement  of  the  action 
does  not  of  itself  result  in  the  determination  of  the  receiv- 
ership. A  receiver's  functions  can  only  be  determined  by  a 
formal  order  of  court.*     Dismissal  of  a  bill  for  want  of  equity,* 

purpose  of  the  cause  that  the  receiver  the  president  had  no  authoritjr  to  enter 

should  be  continued  over  the  entire  es-  consent.    Upon  the  application  of  the 

tate;  and  if  not,  what  would  be  a  com-  directors  the  receiver   was  discharged, 

petent  part  thereof  for  the  purposes  of  4t  appearing  to  the  court  that  the  bill 

the  rights  of  the  parties  and  creditors  was  entirely  without  merit,  and  that 

in  the  cause,  and  on  the  report  coming  the  proceeding  was  instituted   for  the 

back,  the    receiver    will  be    removed  purpose  of  wrecking  the  company  and 

from  off  the   rest  of  the  estate;  and  if  obtaining  control  of  its  business, 

the  probable  result  of  the  reference  ap-  8.  National  Mechanics*  Banking  As- 

peared  clear  upon  the  facts,  the  order  soc.  v,   Mariposa  Co.,  60    Barb.   (N. 

would  proceed  at  once  to  discharge  the  Y.)   433,  which  was  a  motion  to  set 

receiver  from  such  parts  of  the  prem-  aside  an   order  appointing  a  receiver, 

ises  as  the  master  should  report  it  un-  It  appeared    that  the    plaintiff,    after 

necessarj'    that    he      should    continue  moving  for  a  receiver  of  his  debtor's 

over."     Magrath  t;.  Veitch,  I  Hog.  no.  property,  consented  that  the -proceed- 

1.  A  court  of  equity  will  not  con-  ings  might  be  dormant,  and  took  no 
duct  the  business  of  the  corporation  further  steps  for  over  a  year,  until 
through  a  receiver,  unless  the  interest  another  creditor  had  procured  the  ap- 
of  creditors  unmistakably  requires  it;  pointment  of  a  receiver.  The  court 
and  when  a  railroad  company,  by  col-  refused  to  allow  the  one  thus  appointed 
lusion  with  the  creditor,  who  prays  for  upon  the  subsequent  application  to  be 
the  appointment  of  a  receiver,  allows  displaced,  but  discharged  the  other, 
its  property  to  go  into  a  receiver's  8.  An  abatement  of  the  action  does 
hands,  not  for  the  purpose  of  meeting  not  determine  the  jurisdiction  of  a  re- 
its  obligations  to  the  petitioning  creditor,  ceiver  and  his  authority  continues  until 
but  for  the  purpose  of  keeping  its  an  order  is  made  for  his  removal.  Until 
property  from  other  creditors,  the  court  then  he  may  obtain  orders  on  the  ten- 
which  appointed  the  receiver  will,  ppon  ants  and  take  every  step  to  enforce  the 
information  of  the  facts,  discharge  him  rents,  which  he  must  continue  to  re- 
of  its  own  motion.  Sage  v,  Memphis,  ceive  and  account  for.  Newman  f. 
etc.,  R.  Co.,  18  Fed.  Rep.  571;  17  Am.  Mills,  i  Hog.  291. 
k  Eng.  R.  Cas.  539.  An  abatement  by  the  death  of  a  co- 

But  the  concurrence  of  directors  in  plaintiff  is  not  cause  for  the  discharge 

an  attempt   to  secure  the  appointment  of  a  receiver  who  was  appointed  on 

of  a  receiver  does  not  amount  to  fraud  process;  but  it  would  be  otherwise  if  the 

unless  injury  is    intended  to  the  com-  cause  had  abated  by  the  death  of  the 

pany  or  its  creditors.      Brassev  v.  New  defendant  against  whom   the  process 

York,  etc.,  R.  Co.,  19  Fed.  ftep.  663;  issued.      Woods  v,  Creaghe,    i    Hog. 

17  Am.  &  Eng.  R.  Cas.  385.  174;  McCosker  v.  Brady,  i  Barb.  Ch. 

In     Walters     v,     Anglo-American  (N.  Y.)  339. 

Mortgage,  etc.,  Co.,  50   Fed.  Rep.  316,  4.  When,  in  an  ex  parte  proceeding 

the  facts  of  the  case  were  these:    The  and  before  answer,  a  receiver  has  been 

directors  were  about  to  turn  the  presi-  temporarily  appointed,  and  it  appears 

dent,  secretary    and    treasurer   out  of  subsequently     from     the     defendant's 

office,  and  the    latter  two  filed  a    bill  pleadings  or  otherwise  that  the  appoint- 

alleging  that  the  company  was  insol-  ment  ought  not  to  have  been  made,  or 

vent  and  asking  for  the  appointment  of  that  the  complainant  has   presented  no 

a  receiver  to  wind  up  its  affairs.    The  case  for  the  intervention  of  a  court  of 

president     immediately     appeared    in  equity,  the  receiver  will   be  removed, 

court  and  consented  thereto  in  behalf  The  requisites  of  a  bill  praying  for  a 

of  the  company.    The  court  thereupon  receiver,  and  the  course  to  be  pursued, 

appointed  a  receiver  without  any  con-  are  laid  down  In    Blondhelm  v,  Moore, 

sideration  of  the  bill   and  without  its  11  Md.  365;  also  in  Voshell  v.  Hynson^ 

attention  being  called  to  the  fact  that  36  Md.  93. 
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parties  to  the  cause,^  and  where  the 


A   court  of  equity   may   appoint   a    groii 
receiver  to  preserve  the  property  of  an     vent 
intestate  or   testator,  by  appointing  a 
receiver   pending    a   litigation    in   the 
orphan's  court  for  probate  and  admin- 
istration.    But   when   letters  pendente 
lite  have  been  granted,  the  powers  of  a 
receiver  previously  appointed  cease  to 
exist,  and  he  will  he  directed  to  deliver 
the  property  to  such  administrator  anr^ 
be  discharged.   In  re  Colvia,  3  Md.  Ci 
278. 

1.  In  Popper  v.  Scheider,  7  Abb. 
N.  S.  (N.  Y.)  56,  where  a  receiver  ' 
been  appointed  in  an  action  to  dis 
a  partnership  and   for  a  settlen 
the  accounts,  and  the  answer 
defendant  denied  the  existeiK 
partnership,  it   also  appearing 
very  small   proportion,  if  an 
capital  was  contributed  by  tl 
and  that  by  the  injunction 
ership  a  large  and  fiourisli 
would  be  arrested  and  pei 
it  was  held  that  the  recc 
be  discharged  upon  the  .^ 
the  defendants  and  up 
ing  adequate  security  t 
tiff  any  sum  that  ma\ 
him  on  final  settleir. 
McCunn,  J.,  saying 
but   the  equity  of 
a  rescission  of  the 
and  receivership. 
of  an  order  to  the 
is  thus  that  a  c(^i 
adapts  the  renv 
so  as  to  reach 
justice    witho 
rights  or  inter 
litigation." 

And  whe.'' 
appointel 
having  r< 
will,  quit 
the  vi(  i 
which 
the  C" 
partit 
exprt 
ma^.' 
the 
Da 
I.V 

t' 
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\   cordingly,    where  t 
ivent  and  its  property 
::,  and   it  was  unable  to 
ity   miles   of    its  road  in 
!ie  forfeiture  of   its  land 
iiirter,  and  the  contractor 
.lertaken  the  construction 
J   was    insolvent,   and   had 
:  the  work,  it  was  held  that 
consequences  to  the  interests 
-J  and  the  bondholders  were 
•J  as  would  warrant  the  court 
ere  by  the  appointment  of  a 
Allen  V,  Dallas,  etc.,  R.  Co., 
MU.S.)  316. 
-  -iilroad  ninety -five  miles  long  and 
-  ix>d  condition,  being  a  link  in  an 
- -..rtint  route,  whose  gross  annual 
-inings  are  $$00,000,  is  ample  secu- 
-TT  :or  mortgage  debts  thereon  amount- 
r;£  to   $3,200,000;    and    a   receiver  of 
suzii  road,  appointed    at    the    suit    of 
1   party   on   whose    debt    $300,000    is 
iif^red    to    be    paid,   and  who  has  a 
iecrec  which   provides  for  sale   in  case 
jt  default  of  payment  as  therein   pro- 
Tided,  will   be    discharged.     Such   re- 
ceiver will  also  be  discharged  where  he 
appointed    on   a    creditor's    bill, 
showing  a  judgment  for  $16,000,  when 
the  plaintiff  enjoys   all   the    ordinary 
remedies  for  enforcing  his  lien,  and  has 
received  only  $1,000  in  four  years,  dur- 
ing which  the  receiver  has  been  in  pos- 
-xfntrd    session  of  the   road.     Howard   v.   La 
Crosse,  etc.,  R.  Co.,  i  Woolw.  (U.  S.) 
49.    This  last  case  was  an   application 
for  a  receiver;  but  by  reason  of  a  disa- 
greement between  Mr.  Justice  Miller 
and  Mr.  District  Judge  Andrew  J.  Mil- 
ler upon  the  subject-matter  of  the  mo- 
tion, the    application   was   overruled. 
But  on  appeal  to  the  Supreme  Court  of 
the  United  States,  the  order  of  the  cir- 
cuit   court  dismissing  the  application 
was  reversed.     Mr.  Justice    Miller  de- 
t   taev  do,    livering  the  opinion  of  the  court,  said : 
^^^  Tcc^lh'    **  The  idea  of  appointing  or  continuing 
^      j3$wer.    a  receiver  for  the   purpose  of  taking 
jc»i>;U.    ninety-five  miles  of  railroad   from  its 
'  ~    Tfecvierter,  I     lawful  owners,  which  is  earning  a  gross 
-   Hrcoerson,    revenue  of  $800,000  per  annum,  to  en- 
"^  .•      Henn    r.    force  the  payment  of  $16,000,  the  lien  of 
"^,"      r>[j;  Bu-     which  is  seriously   controverted,  is  so 
-^^"x.  Y.)     repugnant  to  all  our  ideas  of  judicial 
't\^^^5'  Eq.    proceedings   that  we  cannot  argue  the 
L'<haw,  19    question."     Milwaukee,   etc.,  R.  Co.  r. 
'- Ga.  470.    Soutter,  2  Wall.  (U.  S.)  523. 
*f  eridence.        Where  an   order  was  made  in   the 
^   -be  proof.     State  court   upon  an  ex  parte  applica- 
C^  for  the    tion  appointing  a  receiver  of  a  rail- 
^,n   be  ap-    road  company,  and  after  removal  of 
denials  of    the  suit  to  the  circuit  court  upon  a 
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f  a  judgment  adverse  to  the  party  who  procures 

'  ci  .^  appointment,  terminate  the  duties  or  functions  of 

but  do   not  wholly  discharge  him.*     An  entry  of  a 

:rcL  which  fails  to  provide  for  a  continuance  of  the  re- 

iiip,  supersedes  the  appointment  of  the  receiver  *  but  an 


••  111 


•f  both  sides,  it  not  appearing  tinued,  as  an  officer  of  the  court,  to  the 

I-  property  of  the  company  was  court,  and  that  the  fund  itself  was  sub- 

.  'iMrdy  or  in  need  of   the  protect-  ject  to   the  order  of  the  court,    and 

_    oiuro'l  of  the  court,  and  the  con-  would  rightfully  return  to  the  party  as 

wjnce    of    the    receivership    being  whose    fund    it    was    taken   and    im- 

.  kriy  to  prove  prejudicial  to  innocent  pounded,  unless  retained  upon  a  claim 

ti>>l(iers   of  the  securities  of  the  com-  properly  made  known  and   presented 

pany.it   was  held  that  the  order  ap-  to  the  chancellor.     Field   r.  Jones,  ii 

pointing   the  receiver   should   be   re-  Ga.  413. 

scinded,  Acheson,  }.,  delivering  the  1.  The  entry  of  a  judgment  in  favor 
opinion  of  the  court,  said  :  *'  It  is  not  of  the  defendant  has  the  effect  of  end- 
shown  to  our  satisfaction  that  the  ing  the  functions  of  a  receiver,  although 
property  of  the  defendant  company  is  the  receiver  is  not  thereby  discharged. 
in  any  jeopardy  or  needs  the  protect-  The  court  may,  according  to  the  exi- 
ing  control  of  the  court.  On  the  other  gencies  of  'the  case,  upon  good  cause 
hand,  it  is  not  difficult  to  see  how  the  shown,  either  continue  or  discharge 
innocent  holders  of  the  securities  of  him  by  a  further  order,  upon  an  exam- 
the  company  maybe  greatly  embar-  ination  of  the  peculiar  facts  of  the  case, 
rassed  and  prejudiced  by  the  continu-  Ireland  v.  Nichols,  9  Abb.  Pr.  N.  S. 
ance  of  the  receivership.  Indeed,  the  (N.  Y.)  71 ;  Beverly  v,  Brooke,  4  Gratt. 
efiPect  of  the  order  in  question  is  to  (Va.)i87;  Field  r.  Jones,  1 1  Ga.  413; 
suspend  the  operation  of  the  trust  es-  State  v,  Gibson,  21  Ark.  1^0;  Colwell 
tablished  by  the  agreement  of  all  the  v.  Garfield  Nat.  Bank,  119  N.  Y.  412. 
parties  in  interest,  and  this,  too,  when  Notwithstanding  the  sta}'  of  pro- 
the  trustees  are  not  before  the  court.*'  ceedings  on  a  judgment  in  favor  of  de- 
McHenry  v.  New  York,  etc.,  R.  Co.,  fendant,  effected  by  an  appeal  to  the 
25  Fed.  Rep.  114.  court  of   appeals   with    security,   the 

Where,  upon  the  filing  of  a  creditor's  court  below  have  power  to  discharge  a 
bill  against  a  judgment  debtor  and  a  receiver  whose  appointment,  as  a  pro- 
mortgagee  to  whom  he  had  mortgaged  visional  remedy,  was  ordered  before 
his  personal  property  in  trust  for  the  judgment.  Ireland  v.  Nichols,  9  Abb. 
payment  of  his  various  debts,  an  in-  Pr.  N.  S.  (N.  Y.)  71 ;  40  How.  Pr.  (N. 
junction  is  granted  and  a  receiver  ap-  Y.)  85. 

pointed,  upon   allegations  in  the  bill        A  receiver  in  some  cases  is  deemed 

ihat  the  debtor  is  in  possession  of  the  after  judgment  to  hold  the  property 

property  and  converting  the  proceeds  not  as  receiver  but  as  trustee  for  the 

of  sales  to  his  own  use,  3ie  bill  also  al-  party  found   to  be    entitled    thereto, 

legingthe  debtor's  insolvency  and  con-  Very  v,  Watkins,  23  How.  (U.  S.)  469. 
sequent  danger  of  plaintiff  losing  his        8.  In  Ponsonby  v,  Ponsonby,  i  Hog. 

debt,  if  such  charges  are  fully  and  ex-  321,  on  the  discussion  of  a  motion,  it 

pressly  denied  by  the  answer,  the  court  appeared  that  there  was  a  sale  under 

should  dissolve  the  injunction  and  dis-  the  decree,  and  the  purchaser  was  put 

charge  the  receiver.     Furlong  v.  Ed-  into  possession  by  injunction,  and  that 

wards,  3  Md.  99.  the  receiver  afterwards  distrained  some 

A  bill  being  filed  to  subject  certain  of  the  tenants  of  the  lands  sold  to 
property  in  the  hands  of  a  third  per-  enforce  payment  of  rent  which  they 
son  to  the  payment  of  judgments  in  owed  before  the  purchaser  was  put 
favor  of  the  complainants,  and  a  re-  into  possession,  alleging  that  his  power 
ceiver  being  appointed  to  collect  and  continued  until  an  order  was  made  for 
hold  the  rents,  issues,  and  profits,  the  his  removal.  In  passing  upon  his  mo- 
bill  was  demurred  to  for  want  of  equity,  tion,  the  master  of  the  rolls  said  :  "  The 
and  the  demurrer  sustained  and  bill  injunction  to  put  a  purchaser  into  pos- 
dtsmissed,  it  being  held  that  the  func-  session  is  ipso  facto  a  discharge  of  the 
tions  of  the  receiver  ceased  inter  order  appotntmg  a  receiver  over  the 
fartes^  but  that  his  amenability  con-  land  mentioned  in  the  injunction,  and 
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[  officers  by  a  corporation  whose  assets  are  in  the  hands 
'er  does  not  work  a  revocation,' 
CE  OF  Motion  for  Removal  or  Discharge. — When 
n  is  made  by  motion  or  otherwise  for  the  removal  or 
of  a  receiver,  notice  must  be  given  to  the  parties  to  the 
»,■  and  should  be  ^ven  to  the  receiver  also,  notwith- 

1  onlj   proceed  by  attach-  The  entry  of  a  final  decree  which 

arrears  due  br  the  tenanti  doea  not  provide  for  the  continuance  of 

he  injunction  Isiued."  a  recetverahip  supersede*  the  appoint- 

LnonymouB,  3   Ir.  Eq.  416,  ment  of   ■  receiver.     Daniel'i  Ch.  PL 

eared  that  the  receiver  had  &  Prac,  "p.  1763 ;  Foater'i  Fed.  Prae., 

nal  account  and  that  there  ^  360.  ■ 

!  him ;  that  the  purchaser  And  It  hai   been  held   that  the  dii- 

ee  in  the  cause  was  put  in  charge  of  a  receiver  bv  a  decree  can- 

and  that  the  receiver  had  not  ht  set  aside  after  the  term  at  which 

any  of  the  renta  since  hU  It  wai  made.   Davl*  v.  Duncan,  iq  Fed. 

,  rhe  court,  on  motion   of  Rep.   4^7 ;    17   Am.   &   Eng.   R,   Caa. 

to    vacate    the   receiver's  195. 

:,    granted      the      motion  1.  But  It  wltl  be  ground  for  revoking 

the  contentioh  of  the  ap-  the  appointment.  Keokuke,  etc.,P>cliet 

niel,  that  the  injunction  to  Co.  v.  Davidson,  13  Mo.  App.  ^1;  Ire- 

urchaser    into     possession  land  v.  Nichols,  40   How.  Pr.  (N.  Y.> 

)   a  discharge   of   the    re-  8c;  McCoskeru. Brady,  i  Barb.Ch.(N. 

lefealher,   B.,  saying  :   '■  I  Y.)  339;  Newnan  v.  Mllis.   1  Hog.  jgi. 

;  and  upon  thU  ground  let  3.  3     Dan.     Ch.     Pract.    (jth   ed.> 

ince  be  vacated."  •1764-5;    Foster's    Fed.  Pract,  i   »6o; 

arecelver  had  rented  part  Kerr  on  Receivers  (Blspham's  ed.),  p. 

rershlp  lands  to  a  tenant,  169;  Beach  on   Receivers,  (  77S;   High 

e  claimed  tu  be  final  fn  the  on    Receivers    (3d   ed.),    J  J  814,  846; 

hlch  the  receiver  was  ap-  Gluck  &   Becker  on   Receivers,  f  114; 

the  decree  did  not  fn  terms  Davis    v.    Duke    of    Marlborough,   2 

le    receiver,   and   bad  not  Swanst.    118;    Bainbrigge    v.    Blair,  j 

isecuted,   and    the   tenant  Beav.  413;   Attrill  v.  Rockaway  Beach 

over  hia  term,  he  having  Imp.  Co.,  35  Hun  (N.  Y.)  363.   Contra 

to  the  litigation  which  re-  Coburn  v.  Ames,  57  Cai.  101. 

s  decree,  and  the  receiver  In  Attrill  v,  Rockaway   Beach  Imp. 

.n  order  to  dlspoasesa  said  Co.   15  Hun   (N.  Y.)  383,  It   was  said 

D  restore  the  possession  of  by  Davis,  P.  J.,  in  ■  concurring  opinion  : 

le  receiver  In  order  to  put  "The  receiver  appointed   In  the  acUoa 

int,  Jackson,  J.,  In  affirm-  was    removed    without   notice    to  the 

nent  to  restore  possession  plaintiff,  or  indeed  to  any    party  In  the 

!T,  said  :  "  The  single  ques-  suit.     The   order  to  show  cause   why 

whether  the  defendant  to  the  receiver  should  not  be  removed  wa» 

Ang  rented   from   the  re-  only  directed  to   be  served    on   the  re- 

the  decree  of  the  court,  and  celver  himself.     It    was    served    upon 

ring  expired,  and   the  re-  neither  the   plaintiff  nor  the  defendant. 

g  rented   the  land  to  an-  nor  did  either  of  them    appear   on  the 

hold  over  so  as  to  keep  the  hearing.     No  notice  of  application    for 

and   prevent  him  putting  the  appointment  of  a  new  receiver  was 

tntln.     We  think  he  had  given  to  the  plaintiff,  or  to  (he  defendant 

t,  although  it  was  based  on  corporation.     The    motion    was  made 

ch  seemed  tinai.     The  re-  under  the  act  of  1880,  and  was  of  neces- 

led  in  office  and  the  prop-  sity  a  motion  fn  the  fending  action.    It 

C session  of   the  court,  was  in  no  sense  an  original  proceeding. 

:r   until  regularly  dis-  It  was  the  duty  of  the  moving  party  to 

ich  was  not   done  hy  the  have  given   notice  to  the   plaintiff,  and 

herwiie.     Besides,  this  de-  no  order  binding    upon    him    could  be 

id  from  the  receiver  after  made    without    such  notice  or  without 

uge  V.  Scho&eld,  60  Ga.  his  appearing    on  the    motion   and  ex- 
pressly,   or     by    necessarjr    inference, 

at8 
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Standing  the  latter  is  acting  as  the  agent  or  officer  of  the  court.^ 

waiving  such  notice.    This  irregularity  tion  to  vacate  the  appointment  of  the 

was  too  gross  to  be  disregarded.    The  receiver  will,  however,  be  regarded  as 

plaintiff,  who  is  now  appellant,  had  the  an  acquiescence  in  such  appointment, 

fullest  interest  in  the  receivership.     He  Allen  v.  Dallas,  etc.,  R.  Co.,  3  Woods 

was  entitled    to   be    heard    upon  any  (U.  S.)  316. 

question  affecting  it.  ^e  was  especially  Under  N.  Y.  Laws,  1880,  ch.  537,  aa 
interested  in  the  question  who  should  amended  by  ch.  639  of  the  laws  of  1881,. 
be  appointed  receiver  if  the  existing  for  the  removal  of  receivers  of  insol- 
one  should  be  removed.  No  action  vent  corporations,  the  proceedings 
taken  without  notice  to  him,  or  a  hear-  thereby  authorized  apply  to  such  re- 
ing  on  his  behalf,  can  be  upheld.  This  ceivers  only  as  are  by  statute  required 
principle  is  so  elementary  and  so  con-  to  make  and  file  reports  of  their  pro- 
trolling  in  all  cases  that  no  authority  ceeding  at  certain  definite  and  pre- 
need  be  cited.  In  this  case  it  was  scribed  times,  and  in  an  action  brought 
wholly  disregarded.  The  irregularity  by  a  stockholder  and  creditor  to  close 
was  therefore  fatal  to  the  order  so  far  as  up  the  business  of  a  corporation,, 
it  affects  or  can  affect  the  plaintiff  or  wherein  a  receiver  of  its  property  haa> 
his  rights."  been  appointed,  it  was  held  that  no^ 

The    petition,  or  summons,  or  notice  tice  of  a  motion  by  the  attorney  gen* 

of  motion  for    the  removal  of   a   re-  eral  under  said  acts  for  the  removal  of 

ceiver,  should  be  served  on  all  the  par-  the  receiver  should  have  been  served 

ties;  otherwise  the  court  will  not  en-  upon  all  the  parties  who  had  appeared 

tertain    a   motion    for  removal.     It  is  in  the  action,  and  that  it  was  improper 

not  sufficient  merely  that  there  exists  to  remove  the  receiver  and  appoint 

good  and  sufficient  cause  for  such  re-  another  in  his  place,  when   notice  of 

moval;  the  order  will   be  invalid  if  due  the  motion  had  been  served  upon   the 

notice  is  not  served.    2  Dan.  Ch.  Pract.  receiver  alone.    Attrill  v.  Rockaway 

(5th    ed.)   *I765;    Kerr  on   Receivers  Beach  Imp.  Co.,  25  Hun  (N.  Y.)  509^ 

(Bispham's  ed.),  p.  269.  But  in  one  case  it  has  been  held  that 

The  fact  that  a  receiver  has  been  dis-  a  failure  to  give  notice  to  all  the  parties- 
charged  is  no  answer  to  a  motion  for  of  a  motion  to  discharge  a  receiver  wat- 
leave  to  bring  an  action  against  him  not  such  an  irregularity  as  to  justify  a 
for  the  claim  and  delivery  of  property,  reversal  of  an  order  of  discharge.  Co- 
where  it  appears  that  the  claimants  of  burn  v.  Ames,  57  Cal.  201. 
the  property  had  no  notice  of  the  mo-  Whan  Oretflton  Mot  Entitled  to  Motion 
tion  to  discharge  the  receiver,  although  of  BocolYor'i  Dlioliargo. — Where  the 
he  was  aware  of  their  claim;  and  that  receiver  of  an  insolvent  corporation 
the  receiver  has  sold  the  property  has  been  appointed  in  a  suit  brought 
claimed,  after  notice  of  the  claim,  and  by  the  State,  the  creditors  are  repre- 
after  the  service  upon  him  of  a  petition  sented  in  the  suit  by  the  people  and 
and  notice  of  motion  for  leave  to  prose-  their  debtor,  and  they  are  not  entitled 
cute.  Miller  v.  Loeb,  64  Barb.  (N.  Y.)  to  notice  of  the  receiver's  discharge* 
454.  New  York,  etc.,  Tel.  Co.  v,  Jewett,  115 

While  service  of  notice  of  a  motion  N.  Y.  166 ;  28  Am.  &  Eng.  Corp.  Cas. 

to  vacate  an  order  for  the  appointment  465. 

of  a  receiver  served  upon   the  officer  1.  Attorney-Gen'l  v.   Haberdashers*' 

of  a  railroad  company  authorized  by  Soc,  2    Jur.  915;  Dougherty  v.   Jones,, 

its  charter  or  the  law  to  receive  such  37  Ga.  348;  Bruns  v,  Stewart  Mfg.  Co., 

service  is  good,  yet,  where  such   offi-  31    Hun    (N.    Y.)   195;    Campbell    v^ 

cer  fraudulently  conceals  the  service  Spratt,  5  N.  Y.  Wkly.  Dig.  25;  Smith  v. 

upon  him  of  a  motion  for  the  appoint-  Trenton    Delaware   Falls  Co.,  4  N.   J. 

ment  of  a  receiver  of  the  property  and  Eq.  505.    Compare  Herman  v,  Dunbar, 

effects  of  the  railroad  company,  and  23  Beav.  312.     But  see  contra   L'Enele 

by  means    of    such   concealment  the  v,  Florida  Cent.  R.  Co.,  14  Fla.  2o(5; 

company  fails  to  resist  such  appoint-  Howard    v,  Lowell   Machine    Co.,  75 

ment,  and  claims  that  the  same  is  an  Ga.  325. 

invasion  of  its  rights  and  ought  not  to  Thus,  a  motion  to  remove  a  receiver 

have  been  made,  the  court  will  reopen  was  properly  refused,  when  he  had  had 

the  case  and  allow  the  company  to  no  reasonable  notice  in  writing  of  such 

move  to  vacate  the  appointment.    An  motion.  He  was  entitled  to  such  notice 

unreasonable  delay  in  making  the  mo-  in  writing,  specifically  setting  forth  the 
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And  if  his  removal  is  sought  on  the  ground  of  misconduct,  he 
should  not  only  have  reasonable  notice  in  writing,  but  also  be 
served  at  the  same  time  with  a  written  statement,  specifying  the 
grounds  on  which  his  removal  is  sought,  in  order  that  he  may 
have  an  opportunity  to  be  heard.* 

d.  Who  May  Apply  for  Removal  or  Discharge.— The 
plainti^,  the  defendant,  or  the  receiver  himself  on  sufficient  cause 
shown,  in  fact  any  one  who  is  injured  by  the  appointment  of  a 
receiver,  may,  although  he  is  not  a  party  to  the  suit  in  which  the 
appointment  was  made,  apply  for  the  removal  or  discharge  of  a 
receiver.*      But  where   a   receiver   has   been   appointed   at  the 


T'l 


s  for  the  motion.     Doughertjr  v.     it  appeared    from     the     record 
i,  37  Ga.  348.  sufficient    grounds  existed    Tor   the  n 

■■■-      ■-   -jTJ    be  a   '  -   -  ■--     '      '- ■■   -     " "    ■ 


There   ahouTd    be  a  personal  service  movsl.     Campbell  i'.   Spratt,  5   N.  Y. 

on  the  receiver,  and    such    notice   will  \Vk\y.  Dig.  15. 

not  be  dispensed  with,  unless  an  order  Wliere   ■   receiver  of  a   corporation 

Tor  lubstituied    eerviceH    be    obtained,  had  been  appointed,  and   a    mollon  lo 

Attornej'-Gen']    v.  Haberdashers'  Soc.,  vacate   the  appointment  denied.it  vras 

3  Jur.  915.     In   this  case  the    notice  of  held    that    the   court  could    not,  upon 

an  application  for  a  receiver's  discharge  objections  made   by  other    persons,  re- 

from    his  office     was    required    lo    be  move  thu  receiver  for  other  or  different 

■erved    personally    upon     him.      The  reasons,  without  first  giving  him  notice 

petition  prayed  for  a  reference  to  the  of  the  charges  against   him  and  aRbrd- 

master  to  inquire    into  certain   matters  ing    him    thus  an    opportunity   to   be 

relating  to  the  future  management  of  a  heard.     Bruns  v.   Stewart  Mfg.  Cot  31 

charity    estate,   and    to     inquire    alio  Hun  (N,  Y.)  191;. 

whether  the  receiver's   health  was  not  In    Florida,    however,  it    has    been 

such  AS  to    render  him    incompetent  to  held,  on  a  motion  to  remove  a  receiver, 

perform    the   duties   of  his    office,  and  that  he    is  not  entitled    to  be  heard  in 

prayed   that    if  the    master    should  so  opposition,    because    he    is   merely  an 

find,  then  that  the  receiver  should   be  officer  of  the  court  and  not   a    party  in 

discharged  from  the   receivership   and  interest.     L'Engle    u.  Florida  Cent.  R. 

another  appointed  in  his  stead.  Counsel  Co^  14  Fla.  166. 

for  the   petitioners   staled   that   there-  And  in  G'rcr^ia  an  order  appointing 

ceivcr  had  not  liecn    personally   served  a  receiver  may  be  revoked,  without  giv- 

wilh   notice  of  the    petition    In  conae-  ing   him  notice  to   show  cause  why  it 

quence   of  Ihe   state  of   the  '  receiver's  should  not  be  done.  Howard  v.  Lowell 

mind,  which    was   such    as   to   render  Maciiine  Co.,  75  Ga.  325. 

personal  service  upon   him  Impossible;  1.  Duughertv  v.  Jones,  37  Ga.  34S; 

but  that    the    petition  had  been  left  at  Smith  v.  Trenton  Delaware  Fall)  Co., 

his  house  and    served   on    his  brother,  4  N.  J.  Eq,  505. 

An  affidavit  of  these  facU  was  tendered,  In  Georgia  the  only  cases  requiring 
but  the  master  of  the  rolls  held  that  notice  of  an  application  for  the  re- 
personal  service  could  not  be  dispensed  ceiver's  discharge  to  be  served  upon 
with,  unless  an  order  for  substitution  of  him,  are  where  his  conduct  is  called 
service  was  first  obtained.  in   question,  or  where  It  is  sought  to 

Bui  under  the  English  practice  a  re-  make  him  liable,  or  to  require  taini  to 

celver,    though  served    with   notice,  is  render  an  account,  or  to  make  a  re- 

not  entitled  to  appear  at  the  hearing  of  turn ;  but  he  is  not  so  entitled,  when 

the    application ;    and  if  he  appear,  he  the  question  is  as  to  the   necessity  of 

will  not    be  allowed   the    costs  of  the  hii   appointment   or   its    continuance, 

application.     Herman    v.    Dunbar,   >3  Howard   v.  Lowell   Machine   Co.,  75 

Beav,  311.  Ga.  315. 

Where  a  receiver  was  removed  with-  S.  Grenfell   i'.  Dean  of   Windsor,  a 

cut    proper    notice   of  the   application  Beav.   <;44;    Thomas   i'.  Brigstocke,  4 

therefor,  so    that  no  opportunity    was  Russ.  65;  Milwaukee,  etc.,  R.  Co.  v. 

afforded  him  to  be  heard  in  opposition,  Soutler,  a  Wall.  (U.  S.)  510;  Foster's 

It  was    held,  on   appeal,  that   such   re  Fed.  Prac,  4  360. 

moral  could  not  be  sustained,  although  When  receivers  have  executed  the 
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instance  of  a  single  creditor,  the  latter  cannot,  upon  the  satis(ac> 
tion  of  his  demand,  have  the  receiver  discharged  as  a  matter  of 
right,  but  the  court  will  consider  the  interest  of  all  concerned.* 

duty  for  which  they  were  appointed,  it  er's  expenses  were  paid.      Sewell    v. 

is  the  right  and  duty  of  the  party  upon  Cape  May,  etc.,  R.  Co.  (N.  J.),  30  Am» 

whose  application  they  were  appointed  &  Eng.  R.  Cas.  155. 

to  see  to  it  that  they  are  discharged,  if  he  Where  a  legatee  in  a  suit  to  obtain 

would  avoid  the  consequences  of  their  satisfaction  of  his  legacy  files  a  bill  in 

continuing  to  act    in    that    capacity,  behalf  of  himself  and  all  other  creditors 

Langdon  v,  Vermont,  etc.,  R.  Co.,  53  and  legatees  who  may  come  in,  the  re- 

Vt.  228 ;  4  Am.  &  Eng.  R.  Cas.  33.  ceiver  will  not  be  discharged  upon  the 

But  a  receiver  appointed  for  the  bene«  motion  of  the  plaintifT,  against  the  don  • 
fit  of  all  the  parties,  will  not  be  dis-  sent  of  the  incumbrancer  who  is  a  party- 
charged  on  the  e»  parte  application  of  dvfendant.  Largan  v,  Bowen,  i  S.  S 
the  party  at  whose  instance  he  was  ap-  L.  296. 

pointed.     Davis  v,  Duke  of  Marlbor-  But  a  plaintiff  who  has  procured  the 

ough,  2   Swanst.   1 18 ;  Bainbrigge   v,  appointment  of  a  receiver  cannot  dis- 

Blair,  3  Beav.  421.  miss  his  bill  and  have  the  receiver  dis- 

Where  an  individual  creditor,  who  charged  without  first  requiring  him  to 

had  filed  his  bill  against  a  moneyed  pass    his   accounts.     White    v.    Lord 

corporation,  obtained  an  injunction  and  Westmeath,  2  Hog.  33. 

the  appointment  of  a  receiver,  and  the  The  stockholders  of  a  defendant  cor- 

receiver  had  taken  upon  himself  the  poration  cannot  by  petition  obtain   the 

trust  and  other  creditors  had  filed  their  removal  of  a  receiver  where,  from   the 

claims,  it  vtbls   held  that  the  creditor  pleadings,  it  appears  that  such  corpora- 

who  had  filed  his  bill  was  not  entitled  tion  has  a  regularly  elected  board  of  di- 

as  a  matter  of  right  on  being  paid  his  rectors  and  that  such  board  is  in  active 

demand  to  dissolve  the  injunction,  dis-  sympathy  with  the  petitioners.    Fifth 

miss  the   bill,  and  discharge   the  re-  Nat.  Bank  r.  Pittsburg,  etc.,  R.  Co.,  i 

ceiver.     There  is   no  doubt  that  the  Fed.  Rep.  190. 

court  has  the  power  in  such  case  to  dis-  1.  Fay  v.  Erie,  etc..  Railroad  Bank,, 
solve  the  injunction,  discharge  the  re-  Harr.  (Mich.)  195.  In  this  case  the 
ceiver  and  permit  the  party  to  dismiss  court  by  Farnsworth, Chancellor,  said: 
the  bill,  when  it  is  satisfied  that  it  is  for  "  May  an  individual  creditor,  after 
the  interest  of  all  concernejl  to  permit  having  commenced  proceedings  under 
the  corporation  to  manage  its  own  af-  the  statutes  before  referred  to,  and 
fairs;  yet  at  the  same  time  it  is  the  pursued  his  remedy  until  a  receiver 
duty  ot  the  court  to  look  into  the  con-  has  been  appointed,  and  taken  upon 
dition  of  the  corporation  before  it  will  himself  the  trust,  and  until  other 
discharge  the  receiver  and  make  such  creditors  have  filed  their  claims,  and 
order,  either  absolute  or  conditional,  still,  at  this  late  stage  of  the  proceed- 
as  the  case  may  require.  Fay  v,  Erie,  ings,  upon  being  paid  his  particular 
etc..  Railroad  Bank,  Harr.  (Mich.)  demand,  as  a  matter  of  right,  dissolve 
194.  the   injunction,  dismiss  his   bill,  and 

Where  the  entire  capital  stock  of  a  discharge  the    receiver,  without  any 

railroad  company,  and  more,  had  been  right  or  duty,  on  the  part  of  the  court, 

expended    in  building  and  equipping  to  protect  the    rights    of    the    other 

the  road  and  an  indebtedness  of  |i,ioo  creditors,   who   may  have  filed  their 

at  least  had  been  incurred,  and  subse-  claims  with   him,  or  to   protect  and 

quently  mortgage  bonds  to  the  amount  save   harmless  the  receiver,  who  has 

of  $29,000  had  been  issued,  but  the  in-  acted  under  its  authority?    I  think  not. 

debtedness  had  not  been  liquidated,  or  .    .    .    This  view  necessarily  involves 

the  interest  on  the  bonds  paid,  it  was  another    question :     Is    it    imperative 

held  that  the  company  was  insolvent  upon  the  court,  after  the  appointment 

within  the  meaning  of  the  statute  pro-  of  a  receiver,  to  hold  jurisdiction  of 

viding  for  the  appointment  of  receivers  the  case,  and  require  the  receiver  to 

of  insolvent  corporations,  and  that  the  pursue  his  duties,  unlil  the  concern  is 

receiver  already   appointed  would  not  wound  up  and  dissolved,  although  the 

be  discharged  and  the  possession  of  the  party  complainant  in  the  suit  is  satis- 

road  remanded  to  the  company  until  fied,  and  declines  further  to  prosecute, 

the  admitted  liabilities  and  the  receiv-  and  when  the  proper  prosecuting  of!i- 
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.zri'.'VAL  Must  be  Made.— As 
.  .  =^y  be  made  at  any  time  for  the 
—  :  ■;rra  time  or  vacation.'  But  in 
.-zi  .=  must  be  made  within  a  reason- 

-  f  :  .A^-.c  delay  in  making  a  motion  to 

i.  receiver  will   be  regarded  as  an 

_    <  Discmarge. — A  change  of  incum- 

-  --  -T  iues  not  affect  the  status  of  claims 
-    rr'  :-3  against  the  property.'     The  same 

■:  .;r^hirge  of  a  receiver.*     But  in  the 

x:i-':eii    land  grant.     In  doing  this  be  expended 

-  <-r«    Ihe   sum   of    $5,000.     .     .     .     The    re- 
.  -T'^er,    ceiver  took  poEsession  of  tbe   road  on 

-  --vr~ls     May    10.     ...     It    was     not    until 
~,    ._x!-ri;d     June   16    that   notice  of    the    present 

:  114.3-  motion  was  given.     The  officers  of  ihe 

r.jT  be  railroad  company,  as  soon   as  the  re- 

— t:.T-  no  ceiTer  took   possession    of    the    road, 

.?  -..-wer.  learned   how  the  notice  of  the  raotioa 

—  — ..;.-:;^  in  to     appoint    the    receiver    had    been 

— .  n:;on,  served,    to-wlt,    on  Calder,   the   vice- 

,.-..-r  for  «  president.     If   they  Intended  to  claim 

i-^<«t.'  for  (hat  the  notice  was  insufficient  and  de- 

!>s      This  fective,   it  was  their  dutv  to   move  at 

.T  ■   ._      This  once.     The   delay  of   nearly  a   month, 

-  ;    ;-e  cause  while  the  receiver  was  going  on  with 
*    1  of   the   1 


.  ,r-'  '-   -tfcree  •  pending    money   and    materials,    (ur- 

■  ---      ?-t  this  is  nished   certainly  not   by   the   railroad 

■  J— "i  i>w.  and  company,  but   by  others  interested  in 

^-^_  -rs  miv  be  its  prosecution,  was  an  acquiescence  in 

r       ~.     •  -!«  common-  the  action   of  the  court,  and  they  arc 

'  i-oa  of   the  estopped  ndw  from  making  objections.* 

—   ~<  1  corpora-  S.  Bond  v.  State,  68  Miss.  648;  Gibbes 

-,    -     -.r-,  to  which  !■.  Greenville,  etc.,  R.  Co.,  15  S,  Car. 

■",^  "..  :-i[  it  is  the  304;   9   Am.  &  Eng.   R.  Cas.  733.     In 

'.    .^r  :.,vk  into   the  the  latter  case  it  was  held  that  the  mere 

*,, n:i<.-es   of  this  transfer  of  the   office   of   receivership 

.     -  i<^  such  order,  cannot  have  the  effect  of  invalidating 

^'  ..  ■,-,::c-nal.  as  the  claims  which  were  good  under  the  first 

^         .       v«  ?i;vh  showing  administration.     The    management   of 

i..   who   press   this  the    court  t«  one,  e»en   if  it   becomes 

necessary   to   change  the  receiver  once, 

-.>  s   t.-.:e,   Removal;  twice,  or  oftener.    Claim*   against  re- 

*  *  *  ceivers  would  stand  on  a  very  unstable 

"  ■-     !■•.  etc.   R-   Co.,   3  basis    if  thev  could  be  defeated    bj   ■ 

In  this  case  the  change  whicli  could  so  easily  be  made. 

""        - -,.   I    Mid:"Asuf-  «,  Texas,  etc.,   R.  Co  t.  Johnson,  76 

'   '"■'■.^  -v^  or^l'T  appoint-  Tex.  461 ;  41  Am.  &  Eng.  R.  Gas.  7.  In 

■  "•      *  ^>^,[,;j  n.'t  be  revoked,  this  case  ft  wsa  held  that  after  the  dls- 

"  ^,  _   j^,,   (hat   purpose  charge  of  a  railroad   receiver  and  the 

^' V,,j.^-fiver appoint-  restoration  of  the  property  to  the  con- 

"'       '.  .-'ionvardrroniptly  trol  of  the  railroad  company,  the  latter 

V-^f  Jidthiirge  of  his  Is  liable  upon  any  cause  of  action  which 

"  '""    -  ■.  t>f  time   limited  he  arose  against  the  receiver  in  connection 

'wvid  to  Ihe  twenty-  with    his    management    of    the    road. 

"     ^     ?-■■<  *aved  the  forfeit-  Although,  after  the  discharge  of  a  re- 

'  ""    wi'n^d  charter   and  ceiver    and  surrender   by   him  of   tba 
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latter  case,  the  owner  of  the  property  must  be  made  a  party  to 
the  action,  before  any  judgment  can  be  entered  which  will  be 
binding  upon  him  for  the  property.*  After  a  receiver  is  dis- 
charged, his  liability  for  acts  done  in  his  official  capacity  is  at  an 

4iS8et8,  no  judgment  can  be    rendered  Co.  v.  Johnson,  76  Tex.  421 ;  42  Ani.& 

^against  him  to  bind  the  property  in  his  Eng.  R.  Cas.  7;    Kretz  v,  Texas,  etc., 

possession  when  suit  was  begun,  never-  R.  Co.  (Tex.    1890),    14   S.  W.   Rep. 

theless    the    discharge  does  not  abate  1067,  where  it  is  held  that  if  a  receiver 

the   suit,   which    may    be    prosecuted  has  been  discharged  bj  the  court  ap- 

asainst  his  successor.    Bond  v.  State,  pointing  him,  and  the  property  returned 

^  Miss.  648.  to  the  defendant,  the  jurisdiction  of  the 

Where  a  judgment  is  recovered  court  is  ended. 
«gainst  the  receiver  of  a  railroad  com-  Where  the- personal  property  of  a 
pany  for  injuries  sustained  through  the  debtor  was  sold  at  sheriff's  sale  and 
negligence  of  his  servants,  the  company  bought  by  the  debtor's  wife  for  less 
is  liable  on  such  judgment  after  the  than  its  real  value,  and  thereupon  a 
discharge  of  the  receiver,  where  it  has  creditor  obtained  the  appointment  of  a 
received,  in  improvements,  earnings  receiver  to  take  charge  of  the  property 
out  of  which  the  injured  person  was  so  bought,  ^  and  an  injunction  to  re- 
«ntitled  to  have  his  judgment  paid,  strain  interference,  alleging  that  the 
though  he  failed  to  establish  his  claim  purchase  was  not  an  honest  one ;  but 
t^  intervening  in  the  suit  in  which  the  the  bona  fides  of  the  transaction  after- 
receiver  was  appointed,  as  the  decree  wards  being  established,  and  the  re- 
ordering that  the  property  shall  be  re-  ceiver,  having  settled  his  accounts  and 
lieved  from  liability  on  claims  not  been  discharged,  turned  over  to  the 
established  hy  intervention  in  such  suit  purchaser  the  residue  of  the  property 
•does  not  affect  him.  Texas,  etc.,  R.  remaining  in  his  hands,  a  portion  of  the 
Co.  V.  Griffin,  76  Tex.  441 ;  Texas,  etc.,  same,  having  been  sold  by  him  the  said 
R.  Co.  V.  Johnson  (Tex.  1890),  13  S.  purchaser  then  claimed  damages  upon 
W.  Rep.  463.  the  injunction  bond  against  said  cred- 

Pending  the  foreclosure  of  a  railroad  itor,  by  reason  of  the  wrongful  inter- 
mortgage,  the  plaintiff  commenced  an  ruptioo  of  her  possession  of  the  prop- 
action  against  the  receiver  in  charge  of  erty,  it  was  held  that  she  was  entitled 
the  road  to  recover  for  personal  in-  to  recover.  Lehman  v,  McQiiown,  31 
juries  sustained    through    the  alleged  Fed.  Rep.  138. 

negligence  of  the  receiver's  emploj'^s,  And  the   rescission  of  an  order  ap- 

between  the  date    of   the  foreclosure  pointing  a  receiver,  ''without  prejudice 

sale  and  the  execution  of  the  sheriff's  to  any  one,  party  or  claimant,"  is  no 

deed  thereon.     After  the  receiver  had  defense  to  a  possessory  warrant  for  an 

appeared  and  answered  in  the  action,  a  engine  before  that  time  sued  out  against 

sheriff 's  deed  was  executed,  and  the  re-  such  an  officer.     If  on   such   rescission 

ceiver  made    final   settlement  and  was  he   surrendered   the   possession  of  the 

discharged.     It  was  held  that  the  judg-  engine  to  the  company  from  which  he 

ment  subsequently  rendered  in  the  ac-  had  taken  it  under  the  order  of  his  ap- 

tion  against  the  receiver  did  not  become  pointment,  he  did  so  at  his  own  risk, 

a  Hen  upon  the  property  in  the  hands  Peacock  v.  Pittsburgh  Locomotive,  etc., 

of  the  purchaser  at  the  foreclosure  sale.  Works,  52  Ga.  417. 

White  V.  Keokuk,  etc.,  R.  Co.,  52  Iowa  1.  Brown   v.  Gay,  76  Tex.  444;  4a 

97.  Am.  &  Eng.  R.  Cas.  23,  in  which  case 

Jnrladlefelon  of  Court. — Where  the  re-  it  was  held  that  where  an  action  has 
ceiver  appointed  by  a  court  to  take  been  commenced  against  a  receiver,  not 
charge  of  the  property  of  a  railroad  personally,  but  in  his  official  or  repre- 
company  has,  by  its  decree,  been  dis-  sentative  character,  and  he  is  dis- 
charged, and  directed  to  surrender  the  charged  by  the  court  which  appointed 
property  to  the  railroad  company,  him,  and  the  property  is  restored  to 
that  is  a  termination  of  that  court's  ex-  the  control  of  the  owner,  the  latter 
elusive  jurisdiction  over  claims  against  must  be  made  a  party  to  the  action  be- 
such  property.  Mobile,  etc.,  R.  Co.  v,  fore  any  judgment*  can  be  entered 
Davis,  62  Miss.  71 ;  26  Am.  &  Eng.  R.  which  will  be  binding  upon  him  or  the 
Cat.  425.    And  compare  Texas,  etc.,  R.  property. 
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e.  When  Application  ■ 
respects  the  courts,  applk.ii 
removal  of  a  receiver,  eit  1 
the  case  of  parties,  the  a; 
able  time,  and  an  unn  l 
vacate   the   appointmen 
acquiescence  in  such  a] 

/  Effect  of  ReM' 
bent  in  the  office  of  n 
arising  during  the  rec 
is  true  in  the  case  nf 

■cer.  on  Ihe  part  ot  the  S' 

that    the    applicatiDn 

the  court  U  satisfieil  t 
-cf  all  concerned  will  ' 
by  permitting  the  1 1 
age  Its  concerns,  ai. 
•afelj  done?    Tho 
■doubt  that  it  is  vf<i 
The  primary  objc. 
chancery,  agatiis> 
is  not  a  dissoluti'  - 
-violation,  but  tn 
the   benefit    of    ■ 
power    is     iiii-i 

lor  other  purr 
*I»o  conterri 
dissolution  i'^ 
the  proper  il 
for  this   pii 
institulei!  :ir 


"—  n^eived   no  notice  of 

-  liid  this  is  equally  true 
■—-  his   receivership  and 

:re  a  receiver  has  been 

—  73  an  action  against  the 


tion. 
I  arri- 
duty  of 

COrpor;i 
■either  : 


Th. 


■  jMrbarged,  liable  for  any  damagei 
:  •  -hx  receiver's  mismanagement. 
-T  ::ough  the  receiver  might  have 
~~.  Mid  reBponaible  therefor  before 
-   ;:!charge.     Lehman  v,  McQuown, 

>i.  Rep.  138. 
r  Miller  v.  Loeb,  64  Barb.  (N.  Y.> 
^  tn  this  case  it  was  held  that  the 
„.-  .adarge  of  a  receiver  is  no  answer  ta 
-^  .  midon  for  leave  to  bring  an  action 
I  grp^t  him  for  the  claim  and  delivery 
..     1  TToperty.  where  it  appears   that  the 

-  rmnantE  of  the  property  had   no  no- 
are  of  Ihe  motion  to  discharge  the  re- 

u— ■    .-itver,  although  he  was  aware  of  their 

—  ;jim,  and  where  it   appears   that  the 
-    Titeiver  has  sold  the  properly  claimed, 

-er    it'w  notice  of  the  claim,  and  after  the 
ts    icnrice  on  him  of  a  petition  and  notice 
-  '    :'    t>f  a  motion  for  leave  to  prosecute;  in 
-:i:c    order,    moreover,    which     refuses    the 
,-;■-.    claimants  such  leave  is  appealable.  See 
-;-—    safra,  this  title,  Notice  of  Motion  for 
f     Removal  or  Dischargt. 
■  -K'^        It  has  been  said  that  the  creditors  in 
.r-  -^-t    an  action  in  which  a  receiver  has  been 
■  3!.;    appointed  are  not  entitled  to  notice  of 
~,-i;     hie  discharge,  and  that  the   remedy  of 
^  ^ji    a  creditor  whose  rights   have  been  in- 
juriously affected  by  such  discharge  is 
-  -je  -'.t    by  a  motion  to  vacate  the  order.     New 
7,    ficiil     York,  etc^,  Tel.  Co.  -.'.  Jewett.  115  N. 
■"-^-Sfd     Y.  166;  28  Am.  &  En?.  Corp.  Cas.  i6?. 
.  n-icdo        ".  Lehman   v.   McQuown,    31    Fed, 
.I—.-:  and     Rep.  ijS;  Rvan  i'.  Hays,  61  Te».  41; 
.^:  ~.t*m    y  Am.  &  Eng.  R.   Cas.   501.     In   the 
■.-iieat  of    latter  case  suit  was  brought  against  the 
i&cfurgtd    receiver  of  a  railroad  to  recover  dam- 
itn.    Bond    ages  for  injuries  inflicted  on  the  plain- 
tiff through  the  negligence  of  the  serv- 
„,-n<^  ft-     ants  of  the  railroad  company  at  a  lime 
i«.-itained     when  the  road  was  under  the  exclusive 
[,trtT  for-    management  and  control  of  the  receiver. 
va  'trans-     It  was  held  that  after  all  the  properly 
once  In  his  control  as  receiver  had  been 
turned   over   to   purchase  s  of  the  rail- 
road property,  and  after  he  had  received 
his   discharge  from   the   court,  he  was 
liable  to  the  plaintiff. 
Bavlea   v.  Kansas   Pac.  R.  Co.,  ij 
40    Am.  &  Eng,   R.  Cas.  4J. 
e  it   was  decided  that  where 

__   ^ railroad  company  has 

^"fj^elver  has     been  discharged,  he  i>  not  a  necessuj 


..«ce  an  order 

'^  -^e  :(V«<dinCT. 
'\     -    Central    R. 


,.^  not  liable 

j,^,  l>ut  where        »  na 

,^«ntment  ol    Colo,  li 


'    '    ,.«-•  -■<•  '*"  injunc- 
*■■"■''    ..^  _ra<vrr  has 
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g.  Practice  in  Removal  or  Discharge^— A  proceeding  for 
the  removal  or  discharge  of  a  receiver  must  be  taken  before  the 
court  of  which  he  is  an  officer,^  and  in  the  suit  in  which  he  was 
appointed.* 

A.  Appeal  from  Order  for  Removal  or  Discharge. — 

The  removal  of  a  receiver,  as  in  the  case  of  his  appointment^ 
rests  largely  in  the  discretion  of  the  court  whose  receiver  he 
is ;  and  it  may  be  stated  as  a  general  rule  that  matters  which 
have  been  passed  upon  by  the  lower  court,  involving  a  dis- 
cretionary power,  will  not   be  reviewed  by  an   appellate  tribu- 

part/  to  an  action  against  tlie  railroad  receiver  in  an  action,  the  opposing^ 
company  to  recover  the  amount  of  the  party  is  not  at  liberty  to  examine  the 
claim  founded  upon  a  contract  assumed  regularity  of  the  original  order  appoint- 
by  the  railroad  company,  even  though  ing  such  receiver,  or  of  the  proceedings 
a  reformation  of  the  contract  is  prayed  generally  in  the  suit,  even  though  the 
for  as  part  of  the  relief  asked.  plaintiff  moves  upon  all  the  pleadings, 

1.  HodlflcaUon. — As  a  general  rule,  decree  and  proceedings  in  the  case.  It 
the  court  to  which  an  application  for  would  act  as  a  surprise  upon  the  latter, 
an  order  of  discharge  must  be  made,  is  and  he  is  entitled  to  notice  of  so 
the  court  of  which  the  receiver  is  an  serious  an  objection.  If  there  be  no 
officer.  A  modification  of  this  doctrine  personal  incapacity  in  the  proposed 
has  grown  up  in  the  American  practice,  substituted  receiver,  such  motion  should 
out  of  the  power  of  removal  exercised  be  granted  without  prejudice  to  the 
by  the  United  States  courts.  Thus,  right  of  the  defendant  to  move  in  the 
where,  in  an  action  pending  in  a  State  usual  way  to  set  aside  the  whole  pro- 
court,  a  receiver  has  been  appointed,  ceedings  as  irregular.  Fassett  v.  Tall- 
and  then  before  any  motion  to  dis-  madge,  13  Abb.  Pr.  (N.  Y.)  12. 
charge  has  been  made,  the  case  is  re-  Wlien  Receiver  Not  Necessary  Party, 
moved  into  the  United  States  court,  — The  receiver  of  an  insolvent  firm 
the  motion  for  the  discharge  may  be  appointed  in  an  action  brought  by  one 
made  in  that  court  at  any  time  after  of  the  parties  for  a  dissolution  of  the 
the  record  is  filed.  Texas,  etc.,  R.  Co.  partnership  and  an  account,  is  not  a 
V.  Rust,  17  Fed.  Rep.  375 ;  Mahaney  necessary  party  to  a  bill  by  judgment 
Min.  Co.  V.  Bennett,  4  Sawy.  (U.  creditors  of  the  firm  to  have  certain 
S  )  289;  Dillon  on  Removals,  ^  80,  judgment  notes  given  by  the  firm,  prior 
p.  99.  to  the  dissolution,   to  other  creditors, 

2.  It  rests  in  the  discretion  of  the  declared  fraudulent,  and  to  have  the 
court  to  allow  a  party  claiming  rights  moneys  realized  thereon,  and  assets  of 
against  its  receiver  to  bring  an  inde- '  the  firm  in  the  receiver's  hands,  and 
pendent  action  against  him,  or  to  com-  the  value  of  the  good-will  of  the  firm's 
pel  such  party  to  proceed  against  him  business,  alleged  to  have  been  lost  by 
by  petition  in  the  action  In  which  he  is  the  fault  of  the  receiver,  applied  to  the 
receiver-  With  the  exercise  of  such  payment  of  their  claims,  and  to  have 
discretion  this  court  cannot  interfere  on  such  receiver  suspended,  Davis  T'. 
appeal,  unless  there  has  been  a  mani-  Michelbacher  (Wis.  1887),  31  N.  W. 
fest  abuse  of  it.    In   the  present  case,  Rep.  160. 

if  the  appellants  can  obtain  the  same  Upon  an  application  by  the  receiver 
relief  against  the  receiver,  by  petition  of  an  insolvent  corporation  for  adjust- 
in  the  action  in  which  the  receiver  was  ment  of  his  compensation  and  allow- 
appointed,  that  they  seek  in  the  cred-  ance  of  his  accounts,  and  an  applica- 
itor's  suit,  it  certainly  was  no  abuse  of  tion  by  the  parties  interested  for  his 
discretion  to  deny  the  petition  for  leave  discharge,  both  applications  being 
to  sue  the  receiver  in  the  latter  suit,  heard  together,  the  court  may  grant 
Lyon,  J.,  in  Davis  v,  Michelbacher  the  discharge,  and  determine  the  mat- 
WIs.  (1087),  31  N.  W.  Rep.  160.  ter  of  compensation  and  accounts  in  a 
Mokton  for  Cliange  of  Baoelyer. —  subsequent  order.  Joslyn  v.  Athens 
Upon  a  mere  formal  motion  to  substi-  Coach,  etc.,  Co.,  43  Minn.  534;  32  Am. 
tute  one  person   instead  of  another  as  &  Eng.  Corp.  Cas.  530. 
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>T  is  this  rule  changed,  whichever  party  attempts  to  take 
3eal.» 


re  Colvin,    3    Md.  Ch.  30a 
nd    Becker    on    Ree 
n  Rec.,  47S1;  High 
4  815. 

ttUnc  Out  K«o«lT«r  tor  AaaOiu. 
)er  of  s  judge  substituting  one 
in  place  of  another,  Is  not  an 
le  order.  Where  both  parties 
tion  being  dissatisfied  with  the     pai 


t  of  the  special  .     . 

he  court  by  Gierke,  ].,  said: 
i  it  not  an  appealable  order, 
ie  person  who  waa  In  the  lirst 
appointed  receiver  entered 
utjes;  and,  indeed,  before  the 
nent  was  consummated  by  the 
the  requisite  bond,  the  judge, 
:erclse  o(  the  eame  discreti"~ 


thus  settled  and  fixed  Is  clear,  the  court 

4;     below  has  then  no  discretion  to  wllh- 

ec.     hold  such  restoration;   and  a  refusal  10 

dlscharf^e  the  receiver  is  judicial  error, 

which  this  court  mar  correct,  supposing 

the  matter  (not  itaeirone  in  the  naiurr 

of   a   final    decree)  to  be  Id    any  wiv 

fairlT    before    it   otherwise.     If   other 

.rtles  in  the  case  set  up  claim*  on  the 


road,  which  they   look   to  the  receiver 

to  provide  for  and  protect  these  olher 

claims  being  disputed,  and,  in  refbreiice 

to    the    m^n    concerns   of   the    roid, 

small,  this  court   will  not  the  iesseiei- 

cise   Its    power  of  discharge.    It   will 

exercise  it,  however,  under  conditiont, 

such   as  that  of  the  company's  giving 

securltj'  to    pay  these  other  cliSni,  If 

iduced  him  to  make  the  first    established  be   Hens.     Milwaukee,  etc 

reconsidered    his   action,    R.  Co.  f.  Soutter,  »  Wall.  (U.  S.)  si«. 

An  appeal  does   not  He  to  reverse  an 

e»  farte   order  of  a   vice-chancellor  if 

merely  irregular.     The  proper  remedy 

of  the   pany   against    whom  such  n 

farie  order  has  been  made,  is  to  applv 

to  the  vice-chancellor   to    have   It  set 

Gibson  v.  Martin,  8  Paige  (N. 


that  nomination,  and  substi- 
Dther  person.  It  Is  of  no  con- 
:  how  or  where  he  received 
rmation  which  induced  him  to 
;  substitution.  We  thiuk  he 
la  discretion  which  cannot  be 
:d  by 


n  order  directs  the  discharge     Y.)  481. 


d  provides  for  the  : 

:e  of  notice  of  the  order  upon 
r  the  passing  of  his  account 
ndered  ;  for  the  canceling  of 
;  for  the  payment  inl 
urplus  in  his  hands, 
iratlon  of  the  property  taken 
possession  as  receiver.  Held, 
appealable.      Colgate 


The  discharge  of  a  receiver  fumiihes 
no  ground  of  appeal.  Washington  City, 
etc.,  R.  Co.  V.  Southern  Md.  R.  Co., 
IS  Md.  \f,%\  6  Am.  &  Eng.  R.  Cas.  603. 
*  Where,by  thedischargeof  a  receiver, 
the  rights  of  a  creditor  have  been  in- 
juriously affected,  his  remedy  is  by 
motion  to  vacate  the  order  discharg- 
ing the  receiver.  New  York,  etc.,  Tel. 
Co.  I'.  Jewett,  115N,  Y.  166;  a8  Am. 
„.j  Lake  Shore  R.  Co..  38  &  Eng.  Corp.  Cas.  465. 
S,  But  an  order  refusing  claimants  of 

ppointment  or  discharge  of  a  property  taken  and  sold  by  a  receiver, 
ordinarily  rests  wholly  within  after  notice  of  their  claim,  and  without 
etion  of  the  court  below,  upon  notice  to  them  of  his  discharge,  leave 
acts  and  circumstances  of  the  to  prosecute  the  receiver  is  appealable, 
it  is  not  always  absolutely  so.  Miller  v.  Loeb,  &f  Barb.  (N.  Y.)  454. 
■e  there  Is  a  proceeding  to  fore-  In  Illinois,  a  writ  of  error  will  not 
nortgage  given  by  a  railroad  lie  to  reverse  a  decree  removing  a  re- 
ion  on  Its  road,  a  long  and  ceiver,  although  such  decree  gave  the 
worked  one  (Ihis  being  a  sort  defendant  in  error  possession  of  the 
>erty  over  which  a  receiver  property,  he  being  required  by  the 
le  appointed  only  on  necessity),  same  decree  to  give  bond  and  security 
amount  due  on  the  mortgage  Is  to  hold  all  moneys  which  might  come 
still  unsettled  and  fiercely  con-  into  his  hands  subject  to  any  fiual  de- 
le  appointment  or  discharge  of  cree  which  the  court  may  ultimately 
r  is  matter  belonging  to  the  render  in  the  case.  The  reason  ss- 
n  of  the  court  in  which  the  signed  being  that  when  the  original 
1  is  pending.  But  when  the  bill  came  on  to  be  heardon  the  merits. 
due  has  been  passed  on  and  and  a  final  decree  settling  the  righu  of 
5«ed  by  this  court,  and  the  all  the  parties  concerned  had  been  re- 
the  mortgagor  to  pay  the  sum  moved,  It  would  then  be  ample  time, 
326 
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A  receiver,  being  merely  an  officer  of  the  court,  and  usually 
having  no  interest  in  the  matter  which  can  be  affected  one 
way  or  the  other  by  his  removal  or  discharge,  has  no  more  au- 
thority to  ask  for  a  revision  of  an  order  directing  his  removal  or 
discharge  than  a  mere  stranger  to  the  cause.* 

vii  HKiTRDTFa  CoHCEBHiKG — 1.  Suits  by  Beceiveifi — a.  Regu- 
lated BY  Statute  or  Court.— The  powers  of  receivers  in  re- 
gard to  bringing  actions  depend  either  upon  the  orders  of  the  court 
or  upon  statute.     In  some  States  the  English  practice  prevails, 

if  the  decree  were  erroneous,  for  either  no  such   right  exists   in   the   receiver 

party  to  appeal   or  sue  out  a  writ  of  himself.  A  receiver  has  no  rights  what- 

«rror.     Farson  v,  Gorham,  117  111.  137.  ever;  he  is  but  an  officer  of  the  court; 

In  Maryland^  an  order  refusing  to  his  removal  determines  no  right,  and  in 
rescind  the  appointment  of  a  receiver  no  way  affects  the  title  of  the  property. 
is  not  appealable,  since  it  is  not  an  His  holding  is  that  of  the  court  for  him 
order  in  the  nature  of  a  final  decree,  from  whom  the  possession  is  taken,  and 
Hull  V,  Caughy,  66  Md.  105.  But  see  he  has  no  more  right  to  ask  for  a  re- 
Speights  V.  Peters,  9  Gill  (Md.)  472;  vision  of  the  order  removing  him  than 
Voshell  V.  Hynson,  26  Md.  83.  an  entire  stranger  to  the  cause.     In  r# 

In  Cincinnati,  etc.,  R.  Co.  v.  Sloan,  Colvin,  3  Md.  Ch.  302. 
31  Ohio  St.  I,  in  construing  the  pro-  And  the  fact  that  a  receiver  has  en- 
vision of  the  Ohio  Code,  253,  which  tered  an  appeal  from  the  order  dit- 
confers  on  the  judges  the  same  power  charging  him,  and  filed  an  appeal  bond, 
in  respect  to  the  appointment  and  dis-  will  not  prevent  this  court  from  en- 
charge  of  receivers  as  it  confers  on  the  forcing  by  attachment  its  order  of  re- 
courts,  the  question  arises  whether  the  moval.  In  re  Colvin,  3  Md.  Ch.  378. 
subsequent  order  of  the  court  an-  In  this  case  Johnson,  Chancellor, 
nulling  the  action  of  the  judges  is  of  said :  ^*  But  it  is  said,  that  though  he 
such  a  nature  as  to  be  subject  to  review  cannot  complain  of  the  order  remov- 
oh  error.  On  this  point  the  supreme  ing  him,  yet  as  this  order  goes  fur- 
court,  speaking  by  White,  J.,  said:  "As  ther,  and  directs  him  to  deliver  over 
a  general  proposition  it  is  true  that  property  to  the  administrator /^/Kfeii/e 
the  appointment  or  discharge  of  a  lite^  he  may,  on  that  account,  be  enti- 
receiver  is  a  matter  resting  in  the  dls-  tied  to  take  the  judgment  of  the  ap- 
cretion  of  the  court.  But  before  judi-  pellate  court.  But  what  is  it  to  him 
cial  action  can  be  justified  on  the  ground  what  the  court  does  with  the  property, 
of  discretion,  the  case  must  be  one  provided  he  is  discharged  from  hii 
calling  for  the  exercise  of  discretion.  responsibility  as  receiver?     And  that 

The  power  to  appoint  or  discharge  is  he  would'be  so  discharged  by  obeying 
not  an  arbitrary  power.  The  cases  in  the  order  of  the  court,  cannot  be  ques- 
which  the  power  may  be  exercised  are  tfoned.  It  is,  moreover,  conceded  that 
prescribed  by  law,  and  it  is  only  in  the  receiver  has  no  rights  himself, 
such  cases  that  the  power  can  be  legally  and,  of  course,  cannot  appeal  or  inter- 
exercised.  If  the  petition  makes  no  fere  in  any  way  in  the  conduct  of  the 
case  for  the  appointment  of  a  receiver,  cause,  unless  he  can  be  considered  as 
or  if  the  appointment  was  originally  representing  those  at  whose  instance 
proper,  yet  under  changed  conditions  he  was  appointed.  But  to  view  hio! 
it  is  clear  from  the  undisputed  facts  in  that  light,  would  be  to  give  him  a 
that  he  ought  not  to  be  continued,  a  re-  character  inconsistent  with  the  nature 
fusal  of  the  court,  on  proper  application,  of  his  office,  as  defined  by  Chancellor 
to  discharge  him  is  judicial  error.''  Bland.  How  can  he  be  the  officer  of 
See  also  Milwaukee,  etc.,  R.  Co.  v,  the  court,  and  the  hand  of  the  court, 
Soutter,  2  Wall.  (U.  S.)  5x0;  Gibson  and,  at  the  same  time,  the  representa- 
V.  Martin,  8  Paige  (N.  Y.)  481.  tive  of  the  interests  of  certain  of  the 

1.  If  there  is  any  reasonable  doubt  parties  to  the  cause?     The  court  must 

upon  the  question  of  the  right  of  a  party  act  by  its  officers  and  agents,  and  there 

in  interest  to  appeal  from  an  order  dis-  is  as  much   propriety  in    calling  the 

charging  a  receiver,  and  directing  him  to  court  the  representative  of  any  of  the 

deliver  over  the  property,  it  is  clear  that  parties  to  the  cause,  as  its  agents  and 
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who  derive   their   ButhoHty    the  court  o(  appealt^ Heli. 

e  coui^  and  are  remoTible  at    tioiplj  removed  from  an  office,  which 
etion.  certamlj  was  not  conferred  upon  him 

lOwever,  there  could  be  a  doubt  for  his  own  benefit,  and  he  is  required 
e  subject.  It  would  be  removed  to  deliver  up  and  account  for  prop- 
passage  from  5  Lib.  of  Law  &  erty  to  which  it  is  conceded  on  all 
,  which  proves  that  a  re-  hands  he  has  no  shadow  of  title.  The 
Is  appointed  on  behalf  of  all  question,  then,  Is,  not  whether  this, 
and  not  of  the  plaintiff,  or  of  court,  or  the  appellate  court,  is  to 
:ndant  only,  and  that  when  the  decide  whether  an  appeal  will  lie 
the  property  ha*  been  ascer-  or  not  In  any  given  ease.  But  the 
the  receiver  will  be  considered  question  here  is,  whether  the  order  of 
receiver.  Surely,  it  would  be  this  court  shall  be  stayed,  because  s 
d  with  dangerous  consequences  party  outside  of  the  cause,  who  has  no 
r  parties  in  interest  to  stand  rights,  and  consequently  against  whose- 
A  shun  personal  responsibility  rights  no  order  or  decree  has  been  or 
s  and  damages,  whilst  the  re-  could  be  passed,  thinks  proper  to  prar 
Instigated  by  them,  carried  on  an  appeal  and  give  bond?  As  well 
ersies  with  other  parties  to  the  might  it  be  said  that  the  register  ol 
this  court,  when  ordered  to  dratf  i 
check  for  money  paid  into  court  to  the- 
rredit  of  a  cause,  could  stay  the  eiC' 
cution  of  the  order,  by  appealing  and: 
giving  bond.  It  appears  (o  me  impos- 
sible lo  maintain  such  a  propoeition. 
If  the  court  can  be  thus  embarmssed 
and  delayed  by  lis  officers  and  agents, 
it  would  be  rendered  powerless  for- 
good,  and  prolific  only  of  inconveni- 
ence and  mischief." 

In  L'Engle  v.  Florida  Cent.  R.  Co, 
14  Pla.  166,  the  defendant  railroad 
moved,  with  the  consent  of  the  plaintiff, 
to  vacate  an  order  previously  made  ap- 
ht,  that  a  receiver  hai  no  right  pointing  a  receiver.  The  receiver 
meddle  in  questions  aSeciIng  objected,  and  the  court  ordered  the  re- 
Its  of  the  parties,  or  the  dispo-  celver  to  restore  the  railroad,  its  ap- 
)f  the  property  in  his  hands;  purtenance*  and  rnanagement  lo  the 
cannot  In  any  sense,  or  to  any  company,  hut  required  him  stilt  to  re- 
'    '       "  ceive  and  disburse  its  earnings.     This 

was  held  on  appeal  to  be  error,  the 
supreme  court,  by  Fraier,  J.,  observ- 
ing: "  The  motion  was  to  vacate,  and 
being  concurred  in  by  all  the  parties  in 
interest,  should  have  been  granted  so ' 
far  as  to  restore  the  possession,  manage- 
ment and  control  of  the  road  to  the 
owner,  and  such  control  should  mani- 
festly include  the  receipt  and  disburte- 
' '  future  eBTnings.  The  receiv- 
lOt  have  been  heard  In  oppo- 


If  the  receiver  may  prosecute 
peal  on  behalf  of  the  parties 
e  may  be  supposed  to  represent, 
ay  he  not  interfere  at  any  and 
itage  of  the  cause,  when  he 
Ink  the  Interests  of  those  par- 
uire  itf  But  surely  this  could 
c  tolerated.  The  proceedings 
ause,  except,  indeed,  where  his 
-ounts  and  allowances  are  con- 
decided  in  regard  to  a  trustee 
ed  by  the  court  to  sell  proper- 
pay  debts. 
>ld  it,  therefore,  to  be  too  clear 


be  regarded  as  the  representa- 
any  one  or  more  of  the  parties 
;ause,  and  that  he  must  retire 
s  office,  and  give  up  the  prop- 
nmitted  to  his  custody,  when- 
quired  so  to  do  by  the  court; 
is,  whether  the  power   to   dis- 


rrectly  stated  in  the  argument. 

case,  the  power  was  eipressly 

d,  not  because  it  was  deemed  ment  ot 

ry,  but  to  indicate  plainly  to  all  er  shoul 

that    the    order  of    the  9th  of  lition     lo    niB    motion.       ne    is  not    ■ 

ry  last  was  to  be  regarded  as  tern-  party  in  interest.       He  has  no  standing 

only,  and  only  passed  in  view  in  court  for  such  a    purpose.     He    has 

peculiar  eilgenciee  of  the  case,  no  right  to  interfere  in  questions  affect - 

'.   only    remaining  question   is,  Ing  the  rights  of  the  parties  or  the  dis- 


r  court,  notwithstanding  the  ap-     position  of  the 

t   the    receiver    and   the   bond     

iy  him,  execute  the  order  ap- 
from?  Why  not?  How  can 
tits  be  affected  one  way  or  the 
y  the  execution  of  the  order,  no 
what   may  be   the  decision  of 


iperty  in  his  handa 
w  nen  nis  accounis  come  up  for  adjust- 
ment, his  relations  will  he  different 
He  will  then  be  a  party  in  interest, 
and  may  be  beard,  and  It  will  be  the 
duty  of' the  court  to  Me  thai  bl*  right* 
are  fully  protected." 
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and  the  matter  is  controlled  eiitirely  by  the  orders  of  the  court, 
while  in  other  States  the  question  is  regulated  to  a  considerable 
extent  by  statutes.* 

(l)  Control  of  Court  Over — {%)  Beooivtr  Canaot  Boe  Witlumt  Leave. — 
A  receiver  may  not  bring  any  suit  without  first  obtaining  leave 

to  do  so  from  the  court  which  appointed  him.*  This  rule  is 
<jniversal  in  the  absence  of  statutory  provisions  changing  it. 

But  where  the  receiver  is  a  party  to  289;   Glenn  v.  Bueejr,  5    Mackej  (D. 

the  action,  he  maj  appeal  from   an  C.)  333. 

order  removing  him.    Conner  v,  Bel-  A  receiver    cannot    commence   anj 

•den,  8Daly«  (N.  Y.)  257;  Wilson  v,  action  for  the  recovery  of  outstanding 

Barney,  5  Hun  (N.  Y.)  357.  property    without  an   order    of  court. 

1.  In  Alexander  v.  Relfer,  9  Mo.  He  is  but  the  creature  of  the  court,  has 
App-  i34»  the  court  by  Lewis  P.  J.,  no  powers  except  what  are  conferred 
said :  **  All  the  authorities  agree  that  upon  him  by  the  order  of  his  appoint- 
under  the  ancient  chancery  procedure,  ment,  and  the  course  and  practice  of 
as  it  has  existed  in  this  country,  with-  the  court.  He  cannot  even  institute 
out  statutory  modification,  a  receiver,  or  defend  actions  except  by  authority. 
9&  such,  has  no  authority  to  institute  a  Booth  v»  Clark,  17  How.  (U.  S.)  331; 
suit  .  .  .  unless  by  order  or  leave  33  Gratt.  (Va.)  710;  Battle  v,  Davis,  66 
of  the  court  or  judge  who  appointed  'S,  Car.  252;  Glenn  v,  Busey,  5  Mackey 
him.  ...  In  New  York  and  some  (D.  C.)  233;  Screven  v,  Clark,  48  Ga. 
other  states  the  traditional  powers  of  41. 

receivers  have  been  greatly  enlarged  Where,  in  the  order  appointing  the 
by  statute,  especially  in  regard  to  the  receiver,  the  language  was,  **And  he  is 
institution  of  suits  in  their  own  names  hereby  ordered  to  collect  immediately 
and  at  their  own  discretion  "  all  said  property  together,  and  hold  the 
The  court  exercises  a  strict  control  same  subject  to  the  further  order  of  the 
over  its  receiver  in  the  matter  of  bring-  court,"  it  was  held  that  this  did  not 
ing  suits,  and  will  not  permit  a  receiv*  confer  authority  to  bring  suit.  Screven 
er  to  abuse  his  power  by  unauthorized  i;.  Clark,  48  Ga.  41.  This  case  also  de- 
suits  under  pretense  of  authority  from  cided  that  notwithstanding  the  code  of 
the  court.  If  he  brings  suit  in  the  procedure  regulates  the  appointment  of 
name  of  a  third  person,  without  his  receivers,  the  practice  of  courts  of 
authority,  or  without  foundation  of  equity  still  governs  receivers  as  to  their 
right,  the  parties  to  such  .suit  will  be  power  to  bring  suits, 
protected  by  the  court,  which  will  In  Screven  v.  Clark,  48  Ga.  41,  the 
direct  him  to  discontinue  the  action,  court  by  McKay,  J.,  said:  "The  rule  is 
and  enjoin  him  from  further  proceed-  perhaps  an  arbitrary  one,  but  is,  never- 
ing  therein.  In  re  Merritt,  5  Paige  theless,  well  settled,  that  a  receiver  has 
<N.  Y.)  125.  no  right  to  sue  without  express  author- 

2.  Pitt  V.  Snowdon,  3  Atk.  750;  ity  from  the  chancellor;  his  general  au- 
Wynne  v.  Lord  New  borough,  3  Bro.  thority  to  collect  and  keep  the  assets  is 
C  C.  88;  I  Yes.  Jr.  164;  Ward  v.  not  sufficient  to  justify  him  in  bringing 
Swift,  6  Hare,  309;  Swaby  v,  Dickon,  an  action.  A  receiver  is  at  last  only  an 
5  Sim.  629;  Anonymous,  6  Ves.  287 ;  officer  of  the  court,  and  the  foundation 
Conyers  v,  Crosbie,  6  Ir.  Eq.  657;  of  the  rule  probably  is  that  it  is  always 
Booth  t;.  Clark,  17  How.  (U.  S.)  331;  for  the  court  itself  to  determine  whether 
Green  v.  Winter,  x  Johns.  Ch.  (N.  Y.)  it  shall  be  dragged  into  litigation.  At 
60;  Merritt  v.  Lyon,  16  Wend.  (N.  Y.)  iaw  the  party  having  the  legal  right  to 
405; /»  r«  Merritt,  5^Paige(N.Y.)  125;  sue  is  the  proper  party,  and  if  one 
Davis  V,  Snead,  33  Gratt.  (Va.)  705;  comes  suing  for  the  property  of  another 
Reynolds  v.  Pettyjohn,  79  Va.  327;  he  must  show,  as  part  of  his  right  to 
Garver  v.  Kent,  70  Ind.  428;  Battle  v,  recover,  the  authority  he  has  to  come 
Davis,  66  N.  Car.  352;  Screven  v.  into  a  court  of  law  asserting  another's 
Clark,  48  Ga.  41;  Patrick  v.  Eells,  30  right.  We  think  this  failure  to  show 
Kan.  680;  4  Am.  &  Eng.  Corp.  Cas.  any  authority  to  sue  is  fatal  to  the  case 
152;  Alexander  x\   Relfe,  9  Mo.  App.  of  the  plaintiff  below." 

233;  Fichtenkarmn  v.  Gambs,  68  Mo.  lUrFland. — In  Everett   v.   State,  28 
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rt  Hm^  OIt*  Q«unl  Lmk. — It  has  become  customary,  in 
>  avoid  the  necessity  of  frequent  applications,  for  the 
give  the  receiver  general  leave  to  bring  suits.*  If  such 
y  is  not  given  in  the  order  of  appointment  it  may  be 
:d  by  a  subsequent  order.* 

atuiory  Regulations. — When  the  receiver's  authority  is 
from  statute  his  functions  in  regard  to  bringing  actions 
of  course,  upon  the  extent  of  the  power  conferred 
and  must  be  determined  with  reference  thereto.' 
CEiVER  Must  Proceed  Like  Ordinary  Suitor. — The 
:  receivers  are  officers  of  the  court  makes  no  difference  in 
nding  as  suitors.  They  must  commence  actions  in  the 
anner,  and  employ  the  same  process  as  other  suitors,* 

it   wa«  held   that  where  re-  bj-   action,    whether   lounding  In  con- 

e  in  poEBCtslon    of  propertj'  tract  or  in  tort,  and  It  was  held  that  k 

aken  from  them  pending  an  receiver  appointed   under  surh  statute 

id  Iwnd  given,    thej*    have  a  could  maintain   trover  though  the  con- 

their  appointment  being  af-  version  occurred   prior  to  his   appolnt- 

sue  out  the  bond  without  ob-  ment     Giltet  v.  Falrchild,  4  Den.  (N. 

ave    from    the    court.     The  Y.)  80. 

vas  however    baaed    upon   a  4.  A  receiver  must   pursue  the    lip- 

d  the  court  said  that   In  this  propriate    remedy ;   he   cannot   change 

case  the  question  of  the  re-  legal  Into  equitable  remedies.     InFree- 

;ht  to  bring  actions  without  man  v.   Winchester,  10    Smcd.  &  M. 

not  arise.  (Mies.)  577,  the  receiver   brought  ■  bill 

A. — The   rule  stated    in    the  inequity  to  recover  of  W  the  amount  ol 

lOt  seem  to  prevail  in  Louis-  an  unpaid  subscription  to  capital  stock, 

e  the  receiver  is  held  to  have  and  on  demurrer  It  wan  held   that  the 

iring  suits  as   incident  to  his  liability  of  W  was  purrlj  a  legal  one, 

thority  to  get  in   the  aasetB.  which  could  only  be  enforced  in  an  ac- 

Littlejohn,  11  La.  Ann.  298.  Hon  of  law.     Rules  of  practice  are  the 

the    authority-     to   eue   con-  same  in  his  case  as  those  of  otheriuit- 

luch  an  order  is  confined   to  ors.     In  State  Bank  ».  First  Nat.  Bank, 

as  are   contemplated   by  the  34  N.J.  Eq.  4^0,  the  receiver  began  a 

to   property  under  the  re-  proceeding     by     petition     to    recover 

>ntroI.     Where  the  order  au-  monevi  of  the  bank  received  by  one  of 

he  receiver  to  sue  for  all   the  its  creditors  subsequent  to  the  appoint- 

;very  kind   and  character,   it  ment  of  the  receiver,  but  the  court  held 

hat  it  gave  him  no  authorltv  that  the   receiver  could  have  no  relief 

waste  or  injury  to  property  by  petition,  but   must  proceed   bjr  bill, 

I  possession,   without  special  When  a  receiver  comes  into  a  court  of 

Durt.     Alexander   ti.  Relfe,  g  law  he  must   show   his    superior  legal 

133.  And  an  order  to  col-  right;  the  case  will  not  be  determined 
ler  the  assets  was  held  not  upon  principles  of  equity.  Conley  v. 
zethe  receiver  to  bring  suit  Deere,  11  Lea  {Tenn.)  375.  An  sl- 
ave. Screven  v.  Clark,  48  signee  of  funds  procured  an  order  di- 
recting the  person  In  whose  hands  they 
op  V.  Knap,  37  Wis,  307.  had  been  placed  by  the  court,  to  deliver 
isideration  of  the  statute*  of  the  fund  to  him.  A  receiver  of  the  ax- 
is State*  herein  is  not  at-  aignee,  afterward  appointed,  tried  to 
r  the  reaaon  that  they  are  of  obtain  the  fund  bv  an  order  setting 
,1  interest.  aside  the  order  of  delivery,  but  it  was 
a  statute  authorized  there-  held  that  he  must  bring  an  action  to 
lue   for   all   the  estate,  debts  test  the  title.     /»  re  Castle,  41  Hun  (N. 

in  action,  the  term  "chose  in  Y.)  637.     Where  a  receiver    was    ap- 

s  construed  as  extending   to  pointed  over  a  cotnpany,  and  before  hit 

o  personal  propertj"   not  In  qualification  a  creditor   attached  some 

which    may   be     enforced  of  the  company's  propertjr,  the  receiver 

230 


BMBidiM  Goneoiiiiig.  RECEIVERS.  Buiti  by  RKttTtn,. 

and  have  like  freedom  in  the  conduct  of  the  litigation  after  it  is 
begun.* 

c.  In  Whose  Name  Suit  to  be  Brought— (i)  General  Rule, 

Must  be  in  Name  of  Original  Party. — Where  not  otherwise  pro- 
vided by  statute  it  is  the  general  rule  that  a  receiver  cannot  bring 
an  action  in  his  own  name,  but  must,  unless  the  legal  title  has 
been  formally  assigned  to  him,  proceed  in  the  name  of  the  party 
over  whom  he  has  been  appointed  a  receiver  *  There  has  been 
a  gradual  revolt  against  the  doctrine,  and  it  is  now  generally 
accepted  that  the  court  has  power  by  express  order  to  authorize 

obtained  an  order  on  the  sheriff  to  show  objection  is  made  by   the  parties  them- 

cause  why  the  attachment   should  not  selves,  the  receiver  maj  employ  counsel 

be  dissolved.      Held  on  appeal  that  the  of  either  of  them,  and  a  stranger  to  the 

receiver  had   mistaken   his   remedy   as  original  action    has  no  standing  to  ob- 

his  motion  was  made  in  a  proceeding  to  ject.  Smith  t^  New  York  Consolidated 

which  neither  sheriff,  attaching  creditor  Stage  Co.,  28  How.Pr.  (N.  Y.)  377;  18 

nor  receiver  was  a  party ;   that  he  must  Abb.    Pr.    (N.    Y.)    431;     Warren   r. 

bring  an  action  to  avoid  the  attachment,  Sprague,  xi  Paige  (N.Y.)20o;  a  firm- 

and    make    the    attaching    creditor   a  in/^  4  Edw.  Ch.  (N.  Y.)  416. 

party.     Andrews  v.  Paschen,  67    Wis.  In  a  creditor's  suit  to  set  aside  fraud- 

43.  ulent  transfers,  it  is  considered  appro- 

1.  After  entering  upon  the   litigation  priate  for   the  receiver   to  employ    the 

he  has  all  the  freedom  of  action  of  any  counsel  of  the  creditors.     Shainwald  t*. 

other  person,  and  has  a  right  to  appeal  Lewis,  8  Fed.  Rep.  878. 

from  a  decision  which  is  adverse  to  him.  Interpleader. — A   receiver  may  com- 

Devendorf  v,   Dickinson,  3X  How.  Pr.  pel  claimants  to  the  same  fund  to  inter- 

(N.  Y.)  275.  plead,  and  meantime  pass  his  accounts 

Biniil03rmeiit  of   Ctounael. — A  receiver  and  pay  the  fund   into  court  to  await 

has  a  right  to  employ   counsel  to  con-  the  result.    Winfield  v.  Bacon,  24  Barb, 

duct    the    litigation.     He  can  employ  (N.  Y.)  154. 

whom  he   chooses,    except    that  it  is  a  2.  Yeager  v.  Wallace,  44  Pa.  St.  294; 

general  rule  that  he   shall  not   employ  Manlove  v.  Burger,  38  Ind.  2x1;    Gar- 

Uie  counsel  of  either    of  the  parties  to  ver   v.  Kent,  70    Ind.  428;  Moriarty  v. 

the  suit  in  which  he  was  appointed;  as  Kent,  71  Ind.  601;  Harreil  v.  Kent,  71 

their  acting  in  such  capacity  would  fre-  Ind.  602;  IngersoU  v.  Cooper,  5  Blackf. 

quently  cast  upon  them  conflictoiy  du-  (Ind.)  426;  King  v,  Cutts,  34  Wis.  627; 

ties.    Kyckman  v.  Parkins,  5  Paige  (N.  Newell  v.  Fisher,  24    Miss.  392;  Free- 

Y.)  543;  In  re  Ainsley,  x    Edw.    Ch.  man  v.   Winchester,    10  Smed.    &   M. 

(N.  Y.)  576;  Ray  V.    Macomb,  2  Edw.  (Miss.)  577;  Battle  v.  Davis,  66  N.Car. 

Ch.  (N.  Y.)    X65;  Adams   v.  Woods,  8  252,  State    v.    Wilmcr,   65    Md.  178; 

Cal.  306;  Moore  v.  O'Loghlin,  3  L.  R.  C^raydon  v.  Church,  7  Mich.  36;   Booth 

Ir.  405.  V,  Clark,  17  How.  (U.S.)  ^31 ;  Green  v. 

For  the  same  reason  it  is  improper  for  Winter,  i  Johns.  Ch.  (N.  Y .)  60;  Dick  v. 
the  receiver  in   an  action  pertaining  to  Stru there,  25  Fed.  Rep.  X03;  St.  Louis*, 
personal  property,  to  employ  the  coun-  etc..  Coal,  etc.,  Co.  v.  Sandoval  Coal^ 
sel  of  persons  holding  the  property  or  etc.,  Co.,  iii  111,  32. 
interested    therein.    In    re    Ainsley,  i  Trorer. — A  receiver  cannot  maintaim. 
Edw.  Ch.  (N.  Y.)  576.     Where  counsel  trover  in  his  own  name  where  the  con- 
dor the  plaintiff  in  a  dissolution  of  part-  version  took  place  prior  to  his  appoint- 
nership    proceeding  also  acted  as  asso-  ment,  but  must  proceed  in  the  name  of 
•nate  counsel  for  the  receiver,  the  court  the  party  who  has  the  legal  title.    Yea> 
refused  to  allow  compensation.  Adams  ger  v,   Wallace,  44  Pa.   St.  294.    But 
V,  Woods,   8  Cal.  306.    This  rule  pro-  he  may   do  so   where   the  conversion 
bibiting  the  employment  of  counsel  of  took  place  after  he  had    obtained  pos* 
either  party  is  limited   to  cases  where  session.    Singerly    v.    Fox,  75  Pa.   St.. 
the  receiver  is  acting  adversely  to  some  x  13. 

of  the  parties  to  the  litigation.  In  other  ForeiVle  Entry  and  Detainer. — A  re- 

caeee   it  may  be  done.     And  where  no  ceiver  cannot   maintain  an  action  oi 
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ver  to  sue  in  his  own  name.*  In  some  States  the  courts 
ic  to  the  extent  of  holding  that  the  rule  is  entirely 
nd  that  the  receiver,  when  he  has  the  right  to  bring 
t  all,  should  do  so  in  his  own  name,  virtiiU  oficit,  and 
i  seems  to  be  gaining  ground  * 

Wy  and  detainer  in  his  own  keld  in   Hannah  v.  Moberlv  Bank,  67 

must    obtain  leave   to  sue  in  Mo.  678,  that  the  decree  could  not  con- 

<f  Ihe  lesAor.     iCtng  1'.  Cutts,  fer   upon    a   receiver   appointed   under 

7;  rod/rn.    Baker  v.  Cooper,  the  execution  law  greater  powers  than 
were   given   him  by  the  statute.    The 

-\  receiver  cannot  sue  in  his  rule  would   seem  to  applj-  quite  ae  well 

for   infringement  of  letters  to  powers  which  are  clearlv  defined  bj 

ilhr-.  Claris  17  How.  (U.  S.)  established  law,  Independently  of  anv 

V.  Struthers,  35  Fed.   Rep.  special  statute.     When  no  staluti'  hiit, 

don  V.  Church,  7  Mich,  jfi,  intervened,   Ihe   law   which   wiihliolds 

(\  receiver  cannot  brin^  suit  from  a  receiver  anv  right,  tlllc,  or  trust, 

name  to  recover  on  a  prom-  by  virtue   whereof  he  might  sue  in  his 

i  drawn    to  the  party  over  own  name.  Is  as  well  established  and  of 

lerty  he  has  been  appointed,  controlling  authority  derived  irom  both 

>avis.  66  N.  Car.  252:  King  settled   usage  and   legal  necessitv.as  if 

\  Wis.  617.  tt  were  embodied  in  the  statutes.'' 

—The   practice   was  for  the  This  case  waa  reversed  in  Alexander 

apply  to  the  court  for  an  or-  v.  Relfe,  74  Mo.  495.  on  the  ground  thai 

ecute  llie  action,  whichorder  a   statute   of    Misaauri  conferred   au- 

led  on  notice   to  Ihe  person  thority  on  the  court  to  make  such  an 

le   was  Id  be   used.     King  t'.  order  In  a  class  of  cases  of  which  thii 

Vis,fiJ7,  r;Y(«4.' Tavlor  v.  Al-  was  one,  but  seemed  to  agree  with  the 

Ji.i:   Wynne"  v.  Lord  New-  court  below  as  to  the  Inability  of  the 

Ves.  Jr.  if.s ;  Green  v.  Win-  court  to  maVe  such    order  In"  the  ab- 

i.  Ch.  (N".  Y.)  60;  Merritt  v.  sence  of  an  enabling  statute.     Sec  the 

Vend.  (N.  Y.)  410;  Freeman  remarks  of  Sherwood.  C.  J.,  on   page 

■ester,     to      Smed.     &     M,  $16.     See  also  Gill  r.  Halls,  72  Mo  424. 
The     leading     tcxl    writers    in    the 

vick    V.    Hook,   8    Ga.   354;  United   States  on  this   subject   are  of 

.  Storrs.  31  Ale.  4SS.  opinion    that   the    courts   possess    Die 

court  has  such   power  is  aS'  power  to  authorize  receivers  to  sue  in 

ugh  not  directly  decided   in  their  own  n.tmcs.     High  on  Receivers. 

.  Burger,  38  Ind.  iii;   Free-  (3rd  ed  ).   4  any;  Beach   on   Receivers 

/inchcster,   10  Smed.  &   M.  (ikI  cd.;,^6SvS;  Gluck  &  Becker  on  Re- 

':  Kingt'.  Cults  24  Wis. 6^7;  ceivcr^  of  Cor|)oratians  (ist  ed.),   pp. 

Kent,  70   Ind.4]3;  Davis   v.  m.  nf.. 

Wall.  (U.    S.)  aoj.     But  in  a.  Wrnv     7-.    Jamison,    to    Humph. 

!■- Relfe,   9   Mo.  App.    133.  (Tenn.)   r86:   llelme  v.  Llttlejohn,  12 

18S0,  Ihe  question  arose,  and  La.  Ann.  29S;  Baker  v.  Cooper, 57  Me. 

decided,   as   the   court   held  3S8;   Harrison   f.  Maiwell,  44  N.  J.  U 

cree  could  not  be  construed  iig*  Wilkinson  i'.  Rutherford,  49  N.J. 

zing   the  receiver  to   sue   In  L.  241;  Hardwick  r.  Hook.S  Ga.  31:4. 

me.  the  courl  bv    LewU,   P.  This  view  Ie  supported  by  Beach  on 

"Even   if  the  decree   could  Receivers,  (j  (&}  (ist   ed.),  where   Ihe 

led    as   directing   a  suit    in  author  says  ih.it  the  old  rule ''has  not 

er's    name,    its    validity    in  been    univcrsallv     approved     even   br 

:ular    would     be     far    from  tlie  courts  ivIiicK  adhere  to  it.  and  ha's 

'he  right  or  title  in  Ihe  thing  been  directly  opposed  In  a  line  of  de- 

for   remains  where   it   was  ciaions,  which   hold,  in   e fleet,  that   the 

receiver's  appointment.  Can  receiver,  by   virtue  of  his  appointment 

ler  of  appointment  be  made  and  of  his  character  ns  representative 

le  right  or  title  and  vest  It  in  of  all  parties  interested  in  the  property, 

IV ncr,  without  authority  ex-  Is  a  ^Hiijt  assignee.and  Is  invested  with 

'en   by   some   statutory   en-  the   title  to   alt   rights  of   action   poi- 

settled  rule  of  law?     It  was  sMsed  by  hU  principal  at  the  tltne  of 
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his  appointment,  to  such  an  extent,  at  the  persons    having  the   legal  right, 
least,  as  will  enable  htm  to  sue  upon  When  neither  the  statute  law  nor  the 
them  in   his  official    character.    This  order  of  his  appointment  authorized 
position  seems  to  be  entirely   reason-  him  to  proceed  in  his  own  name,  he 
able  and   to  be   in   accord  with  other  must  proceed  in  the  name  of  the  per- 
well  recognized   rules  concerning  the  son  in  whom  the  right  of  action   ex- 
powers  und  duties  of  the  receiver,  as,  e.  isted  before  his  appointment.    It  has 
;r.^  that  he  may  make  sale  of  the  prop-  been  already  shown  that  there  is  no 
erty  and  give  a  valid  title,  whereas  the  statutory  definition  of  the  powers  of 
insolvent  cannot  do  so  after  a  receiver  the  receiver.      The    question,  conse- 
ot'  his  effects  is  appointed" — and  that  quently,  that  arises,  is  as  to  the  inher- 
he  may  sue  for  the  purchase  money  of  ent  abilities  of  a  receiver  by  force  of 
property    sold    by    him,   in    his    own  the  usual  rules  of  jurisdiction.     I  can- 
name."  not  agree  to  the  doctrine  that  a  re- 
in  Wray  v.  Jamison,    lo    Humph,  ceiver  is  a  mere  custodian  of  the  prop- 
(Tenn.)  i8ib,  it  was  held  that  the  neces-  crtj  of  the  person   whom  in  certain 
sary  efiect  of  the  appointment  of  a  re-  respects  he  is  made  to  supplant,  and 
>ceiver  was  to  invest  him  with  such  an  it  would  seem  he  is  an  assignee  of  the 
interest  that  he  alone  could  sue, for  it,  assets  within  the  scope  of   his  office, 
and  that-  he  must  do  so  in    his  own  There  seems  to  be  no  reason  why  his 
name.  powers  should  not  be  held  to  be  co- 
in Hclme  V,  Littlejohn,  12  La.  Ann.  extensive  with  his  functions;  and  it  is 
39S,  it  was  held   that  a   receiver  of  a  clear  that  he  cannot  conveniently  per- 
partnership  has  the  right  by  virtue  of  form  those  functions  unless  upon  the 
his  appointment  to  bring  suit  in   his  theory  that  some  interest  in  the  prop- 
own   name   for   money    owing  to   the  erty,  akin   to  that  of    an   assignee's, 
partnership.  passes  to  him.    The  receiver  is  to  dis- 
In  Baker  v.  Cooper,  57  Me.  388,  re-  charge  the  e<ecutory  duty  of  collect- 
•ccivers  were  allowed  to  maintain    in  ing  the  debts,  and  taking  into  his  pos- 
thetr  own   name  an  action  of  forcible  session,     even    against     antagonistic 
•entry  and  detainer  to  get  possession  of  claims,  the   tangible    property ;    and, 
premises  in  the  possession  of  a  tenant,  after  his  appointment,  a  sale  of  such 
The  receiver  may  file  a  bill  in  his  property  by  the  insolvent  would,  it  is 
'Own    name   to  foreclose  a    mortgage  presumed,  be    absolutely    void;    and 
given  to   a  corporation,  but  the  cor-  yet,  if  the  interest  in  the  property  thus 
poration   must  be  joined.    Comer  v.  transferred  was  not  vested  in  the  re- 
Bray,  83  Ala.  217.  ceiver,   it  would  be  difficult    to  find 
Where  the  receiver  is  authorized  by  ground  on   which    to    invalidate    the 
the  court  to  sue  at  law  and  in  equity,  transaction.     If  no  title  resides  in  the 
he  may  sue  in  his  own  name.     Frank  receiver,  in  disposing  of  property,  he 
^•.  Morrison,   58  Md.  433;    Hayes   v.  would  be  obliged  to  make  sale  in  the 
Brotzman.  46  Md.  519.  name  of  the  insolvent  owner,  and,  if 
In  Wilkinson  v.  Rutherford,  49  N.  the  money  that  became  due  was  not 
3.  L.  241,  decided  in  1887,  a  receiver  was  paid,  to  collect  it  by  suit  in  the  name 
allowed  to  bring  suit  in  his  own  name,  of  such  owner,  and  yet,  in  the  case  of 
and  the  court  by   Beasley,  C.  J.,  ex-  Singerly  v.  Fox,  75  ra.  St.  112,  it  was 
pressed  the  new  view  very  fully  as  fol-  decided  that  such  officer  should  sue  in 
lows :    "  The  bond  in  this  case  is  pay-  his  own  name  for  the  purchase  money 
able  to  the  corporation  represented  by  of  an  article  sold  by  him  in  his  official 
the  plaintiff  as  receiver ;  and  the  con-  capacity.    The   inconvenience    of  re- 
tention is  that,  as  the  statute,  by  virtue  quiring  these  agents  of    a  court    of 
0/  which  the  receivership  has  been  ere-  equity  to   institute  all  actions  in  the 
ated,  is  silent  as  to   the   powers  an-  name  of  the  insolvent  was  exemplified 
nexed  to  such  office,  a  right  to  sue  in  in  a  case  arising  in  the  State  of  Maine; 
iiis  own  name  has  not  been  imparted  the  question   being  whether    the  re- 
.to    him.      This    proposition    has  un-  ceivers  of  a  bank   could   maintain  in 
•doubtedly  considerable   authority    in  their  own  names  an  action  to  obtain 
his  favor;  so  much,  indeed,  that  a  re-  p>ossession  of  real  estate  to  which  the 
<ent  text-writer  has  declared  it  to  be  bank  was  entitled;  the  right  to  prose- 
"thedoctrine  that  has,  in  general,  found  cute  in  the  form  adopted  was  upheld 
iavor  in   the  courts.      High    Rec,   §  by  the  Supreme  Court  of  the  State,  the 
209.    The  rule  thus  affirmed   is  that  circumstances  being  emphasized  that 
Uhe  receiver  must  sue  in  the  name  of  the  writ  under  a  judgment,  if  obtained 
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iitiitory  Regulation  as  to  Name— In  some  States  statutes. 
ic,  either  directly  or  by  necessary  implication,  in  what 
e  receiver  shall  sue  in  bringing  actions  on  behalf  of  the 
'  he  represents.' 


,  in  posses-  48  Conn.  40t.     As  to  OAr'o 

■h  was  not  the  object  of  the  Miami   Eiporting    Co.    v.    Gino,    13 

:er   v.    Cooper,   57   Me.  38S.  Ohio   269^    Renick    ;>.   Bank  of  Wat 

nbarrassments,    as    well     as  Union,  13  Ohio  198;  4:  Am.  Dec.  loj. 

ers  of  a  like  kind,  are  obvi-  As    to   Missouri,   tee     Alexander     -.-. 

>e  adoption  of  the  doctrine,  Relfe,   9   Mo.    App.  133,  reveraiug'  74 

ileajfieii,  a  receiver  becomes  Mo,  495,     See  also  Gill  v.  Balis,  71  Mo. 

nal  assignee  of  the  property  424;  State    v.   Pichtenkamm,    K   Mo. 

d  to  him,  and   this  doctrine  J8(>.      For     Nfo/     fori,    see    Nathan 

led  in  the  case  of  Harrison  j:  Whltlock,  9  Paige  (N.  Y.)  151;  Gil- 

11,44  N.J.  Law  319.     1 1  will  let    i'.   Fairchild,   4   Den.    (N.  Y.}  80;. 

id  that   the  theory  thus  ap-  Sheldon  v.  Adams,  41   Barb.   (N.  Y.j 

tributes  to  a  receiver  of   the  54;  27  How.  Pr.  (N.  Y.)  179;  Talmagt 

lestion  only  a  limited  power  i'.  Pell,  9  Paige  (N.  Y.)  410;  Palmer  v. 

e  action  in  his  own  name,  as  Murray,  18  How.  Pr.  (N.  Y.)  i^^y 
■osed  to  have  the  power,  in         Where   such    statute    provides  that 

ct,  of  an  assignee,  and  noth-  actions  may  be  brought  in  the  name  of 

A  chose   in  action  that   is  the  party   over  whom  the   receiver  ir 

ansferable   as    to   enable  an  appointed  "or  otherwise,"  the  receiver' 

;o  sue  for  it  in  hia  own  name  may  proceed  in  bis  own   name.     Man- 

tted  to  a   receiver  subject  to  love  if.  Burger,  38  Ind.  211;   Garver  v. 

qualiUcalion."  Kent,   7oInd.  438;   Prank  u.  Morrison, 

italutes  vary  in  their  term*  in  58   Md.  423;    Kayet   ■;'.  Brotiman.  46- 

a]  States,    and    as   they    are  Md.  519. 

al  in  their  effect  do  not  de-  Where  the  statute  gave  receivers  of 
.rate  ireafment  in  a  work  of  corporations  power  to  aue  for  and  col- 
The  general  tenor  of  such  lect  demands  or  recover  property  "iri' 
to  authorize  receivers  to  sue  the  same  way  and  to  the  same  extent 
•n  names  or  otherwise,  and  that  the  corporation  itself  might  have 
the  statutes  also  provide  that  done"  it  was  held  that  the  receivers 
er  may  sue  without  obtaining  might  sue  in  their  own  name,  and  that 
ive  of  court.  These  statutes  the  effect  was  to  prevent  the  corpora- 
e  outgrowth  of  the  extension  tion  from  suing  in  its  own  name.. 
Iyer's  functions,  which  Is  so  Miami  Exporting  Co.  o.  Gano.  13 
In  the  United  States,  and  Ohio  269;  Renick  v.  Bank  of  West 
ion  of  the  fact  that  a  receiver  Union,  13  Ohio  298;  4]  Am.  Dec.  303. 
le  to  a  great  extent  a  substi-  The  term  "chose  in  action"  in  a 
1  assignee  in  insolvency.  In  statute  giving  the  receiver  power  to 
irelina  it  seems  to  be  held  sue  in  his  own  name  was  held  to  extend 
tute  abolishing  the  distinction  to  all  rights,  arising  either  out  of  con- 
:ourts  of  law  and  chancery  tract  or  tort,  and  the  receiver  was  al- 
I  enable  the  receiver  to  sue  in  lowed  to  bring  trover  in  his  own  name, 
name.  The  point  was  not  although  the  conversion  took  place 
to  the  decision,  but  In  Gray  prior  to  his  appointment.  Gillet  t'. 
94  N.  Car.  392,  the  court  by  Fairchild,  4  Den.  (N.  Y.)  80. 
.  J.,  said:  "It  is  true  that  Where  the  statute  gave  the  court 
tystem  in  which  legal  and  power  to  make  "!tiich  orders  and  de- 
rights  are  administered  in  crees  as  may  be  necessary  In  winding 
Iribunais,  a  court  of  equity  up  the  affairs"  thi' court  may  authorise 
confer  upon  a  receiver  or  of-  the  receiver  to  sue  in  his  own  name. 
.  own  appointment  a  capacity  Gill  v.  Balis,  13  Mo.  414;  Alexander  i'.. 
jt  recognized  in  a  court  of  Relfe,  74  Mo.4q5;  but  it  was  apparenilj 
,  .  It  is  otherwise  In  the  the  opinion  of  the  court  that  even- 
rocedure."  As  to  Conntcti-  this  statute  did  not  permit  the  receiTer.- 
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d.  Parties  to  Actions  by  Receivers. — In  the  notes  belovr 
will  be  found  decisions  on  the  question  of  the  proper  parties  to- 
actions  by  receivers  in  various  cases.* 

r.  Liability  of  Receiver  for  Costs.— The  liability  of  the 
receiver  in  relation  to  costs  in  actions  is  fully  treated  elsewhere  in 
this  article.* 

/.  Receiver's  Position  Co-extensive  With  That  of 
Party  Over  Whom  Appointed — (i)  Succeeds  to  Same  Rights 
and  Contract  Relations. — The  receiver  succeeds  to  all  rights  of 
action  belonging  to  the  party  over  whose  property  he  has  been 
appointed,  and  occupies,  in  general,  substantially  the  same 
relation  which  was  occupied  by  the  original  parties.  Contract 
relations  and  rights  of  action  remain  unchanged.* 

(a)  Can  CoUeet  Unpaid  Sabaoriptioii  to  Capital  Stoek. — A  receiver  of  an 
insolvent  corporation,  appointed  on  behalf  of  the  creditors,  is- 
vested  with  the  right  of  action  against  stockholders  for  unpaid 

to  sue  in  his  own  name  without  express  with  the  understanding  that  it  was  to- 
order  of  the  court.  be  used  for  no  other  purpose  than  as  a 

1.  The  receiver  is  the  proper  part^  premium  note,  the  subsequent  use  of 
complainant  to  a  bill  to  set  aside  an  as'  such  note  as  a  stock  note  is  a  fraud  on 
signment  made  \>y  directors  of  a  hank,  the  maker,  which  renders  it  invalid  ex< 
Leavitt  v.  Yates,  4  Edw.  Ch.  (N.  Y.)  cept  in  the  hands  of  a  bona  fide  holder, 
154.  Under  the  Wisconsin  statutes  and  is  a  good  defense  as  against  the 
the  bank  comptroller,  and  not  the  re-  company,  and  likewise  against  a  re- 
ceiver, is  the  proper  party  to  bring  suit  ceiver  appointed  over  the  company, 
on  a  stockholder's  bond.  Rusk  v.  Van  Bell  r.  Shibley,  33  Barb.  (N.Y.)  610. 
Nostrand,  31  Wis.  159.  Where  judg-  See  also  Thomas  v.  Whallon,  31  Barb, 
mcnt  has  been  entered  by  the  bank  (N.  Y.)  172.  Where  receivers  of  a 
comptroller  on  such  a  bond,  it  may  be  bank  institute  an  action  on  a  note  given 
enforced  by  a  receiver  subsequently  for  subscription  to  the  capital  stock, and 
appointed.  Van  Steenwyck  v,  Sackett,  the  maker^s  defense  is  that  the  note  waft 
17  Wis.  645.  It  is  not  necessary  for  the  obtained  through  fraudulent  represen- 
receiver  of  a  corporation  in  >few  Jer-  tations  of  agents  of  the  bank  as  to  its 
sey  to  make  creditors  and  stockholders  condition,  such  defense  is  available 
parties  when  he  files  a  bill.  Mann  v,  against  the  receiver  to  the  same  extent 
Bruce,  5  N.  J.  Eq.  413.  as  it  would  have  been  against  the  bank.. 

2.  See  this  title.  Relation  to  Court,  Litchfield  Bank  v.  Peck,  29  Conn.  384 ; 
Accountings  Enacted^  For  Costs,  Litchfield    Bank   v.  Church,   29  Conm 

S.  Griffin  t;.  Long  Island  R.  Co.,  102  137.     A    judgment    recovered    by  re-, 

N.  Y.  449;  Coope  V,  Bowles,  42  Barb,  ceivers  is  a  bar  to  an  action  in   another 

(N.Y.)87;28  How.Pr.(N.Y.)  10;  Wil-  State  against  the  same  defendanU  for 

Hams  V.    Babcock,  25   Barb.    (N.  Y.)  the  same  cause  of  action,   even   if  the 

109;  Bell  V,  Shibley,  33  Barb.  <N.  Y.)  judgment  was  recovered  in  the  name  of 

610;  Thomas  v.  Whallon,  31  Barb.  (N.  the    receiver    and   the  other  action  is^ 

Y.)   172;  Mcllrathv.  Snure,  22    Minn,  brought  in  the  name  of  the  corpora- 

391;  Litchfield  Bank  V.  Peck,  2Q  Conn.  tion.       Bank    of  North     America     v. 

384;  Litchfield    Bank    v.  Church,    29  Wheeler,  28  Conn.  433;  73   Am.   Dec. 

Conn.  137;  Bank  of  North  America  f.  683.     A  receiver  of  a  corporation  is  its. 

Wheeler,  28  Conn.  433;  73  Am.  Dec.  "legal  representative"  within  the  mean- 

683;  Curtis  V.  Mcllhenny,  5  Jones  Eq.  ing  of  the  U.  S.  Rev.  Stat.,  §  5198  pro- 

(N.  Car.)  290.  viding  that  double  the  amount  of  usuri- 

A  receiver  of  a  corporation  is  6ub<  ous  interest  paid  to  a  national  bank 

jcct  to  all  the  rights  and  equities  exist-  ma}'  be  recovered   by   •*the  person  by 

^ng  against  the  company.     He  takes  its  whom   it   was  paid   ur  his  legal  repre- 

place  and  stands  as  its  representative,  sentatives."     Barbour  v.  National    Ex- 

Where  a  note  was  made  to  an  insur-  change  Bank,  45  Ohio  St.  133;  17  Am. 

ance  company  as  a  premium  note,  and  &  Eng.  Corp.  Cas.  134. 
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riptions  to  capital  stock,>  and  the  same  rule   applies  where 

'  re  Empire  City  Bank,  i8  N.  ceed  with  the  itock  partially  Uken,  wlU 
)  Phcenlx  Warehousing  Co.  o.  be  estoppeii  from  setting  up  luch  ade- 
,  67  N.  V,  194;  Whlttleaey  v.  fense.  Stillman  v.  Dougherty,  44  Md, 
,  74  N'.  Y.  456;  Dayton  1/.  Borat,  380.  Where  one  became  a  itockliolder 
If.  435;  Dean  v.  Biggs,  ic  Hun  on  the  faith  of  repreaentations  made  to 
)  112;  Cutting  f.  Dameret,88N.  him  that  the  amount  required  bj  the 
;  Ru);eies  i'.  Brock,  6  Hun  (N.  charter  had  been  paid  in  caah,  and  it 
4:  Van  Wagenen  v,  Clark,  11  had  not  in  fact  and  he  Eubsequentl; 
>).  Y.)  497;  Sagory  V.  Dubois,  3  acted  as  one  of  the  directors,  it  wu 
Ch.  (N.  Y.)  4SS;  Pentz  v.  Haw-  held  that  he  wai  estopped  from  setting 
Jarb,  Ch.  (N.  Y.)  Xfl;  Nathan  up,  ai  againstcreditoTS,  theinvalidltjof 
litlock,  9  Paige  (N.  V.)  153;  his  subsc  rip  lion.  Ruggles  f.  Brock,  6 
V.  Thomas,  34  Ohio  St.  46;  Hun  {N.  Y.)  164.  One  who  sub- 
M«  V.  Bank  of  Circievilie,  19  scribed  for  slock,  took  part  in  the  mia- 
63;  Frank  r.  Morrison,  58  Md.  agement  and  contracted  with  It  as  cot- 
liiimBn  i>.  Dougherty,  44  Md.  poration,  cannot  in  an  action  to  re- 
leans'  Appeal,  Hj  Pa.  St.  75;  cover  the  unpaid  balance  of  his  sub- 
in  "-  Knapp,  17  WU.  114;  La-  scHption  dinpute  the  vatidilv  of  the  Ill- 
ation. Phcenix  Warehousing 
Badger,67  N.  Y.  394;  nor  defeat 
.  .  Farmers',  etc.,  the  action  by  allowing  that  he  and  all 
.Jenks,  7  Met. (Mass.)  ^9i;Litch-  the  other  stockholders  gave  their  notes 
iank  v.  Church,  19  Conn.  137;  for  stock  instead  of  paying  monev  M 
irleans  Gaslight  Co.  v.  Bennett,  required  by  the  banking  laws,  tar 
Lnn.  4c6i  Slark  v.  Burke,  5  La,  mert',   etc.,    Bank    v.    Tenks.    7    Met, 

54P;    Upton    V.  Hansbrough,  3  (Mass.)  593.     Irregularities  in  the  pro- 

.  S.)  417;  Chandler  v.  Liddle,  ceedings'to  Increase  the  slock,  or  unau- 

{U.  S.)  477;  Payson  v.  Withers,  thoriicd  provisions  an  to  Mich  Block,  it 

(U.  S.)  169:  Paj'son  v.  Stoever,  not   a  defense    where   the    subscriber, 

(U,  S.)  437;  Upton  II,  Tribiicock,  having  knowledge  of  the  facts,  acqui- 

i.  4^;  Sawyer  i».  Hoag,  17   Wall,  eaced,     Clarke  v.  Thomas.  34  Ohio  St. 

I  61b.  46;  Payson  -v.  Withers,  (  Biss.  (U.  S.) 

MiMrU,— tf   a    stockholder  is  a  169;  Payson  v.  Stoever,  1  Dill.  (U.  S.J 

to  the  corporation  to  the  amount  437. 

subscription   to  the  stock,  such         Where  a  company  has  all  the  indicia 

:  an   asset    of   the    corporation,  of  a  corporation,one  vnliintarily  taking 

I  V.  Borst,  It  N.  Y.   435;  Frank  stock  therein  cannot  deny  the  authority 

Tison.   (;S   Md.  423;     Sagory  v.  of  the  company  to  issue  such  stock,  in 

.  3  Sandf.  Ch.  (N.Y.)  4&.  an  action  to  recover  unpaid  subscrip- 

il*. — The  rule  is  changed  by  Stat-  tlon,  for  the  benetit   of  creditors.     Up- 

lllinois,  which  requires  that  the  ton    v.    Hansbrough,   3   Biss.   (U.  S.) 

>lder  is  not  liable  unless  he  was  417. 

.  party  to  the  suit  in   which  the        Forecloanrft. — A  railroad  was  sold  on 

r  was  appointed.     Chandler  v.  foreclosure  of  a  mortgage   purporting 

,  77  111.  333.  to  cover  the  road  constructed  and  to  be 

I— msKAlitr,— Stockholders  can-  constructed,  etc..   and  also  all    rif^ht. 

up  the  invalidity  of  their  sub-  title,  interest,  property  and  possession, 

•n,  if  they  haveby  theirown  acts  claims  and  demands  whatsoever  of  the 

i zed  their  validity,  expressly  or  said  railroad.     Subsequently  in  a  judg- 

lly,  previous  to  the  appoinlment  ment  creditor's  action  a  receiver  was 

receiver.     In  Maryland  a  valid  appointed   who  sold  the   unpaid  suh- 

nnot  be  made  on   stockholders  scriptions    to    capital    stock.     It    was 

he  whole  capital  stock  is  sub-  held  in  a  suit  by  the  purchaser  under 

ibutone  who,  knowingthe  whole  the  foreclosure  sale  that  the  subscrip- 

has    not    been    laken.   oticnds  tion  was  not  covered  by  the  mortgage, 

:tings  of  the  company  and  co-  and  that  theiitle  thereto  passed  under 

s  in  the  votes  forcxpe'nditnrt'  of  the  receiver's  sale,  and  not  under  the 

and  other  acts  which  could  only  foreclosure  sale.     Dean   v.   Biggs,   a$ 

terlj  done  upon  the  assumption  Hon  (N,  Y.)  laa.         * 
c  nibKriber*  Intended  to  pro-       QUI  or  Aiimmant.— A»  kn  Incident 
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of  his  right  to  collect  unpaid  stock  of  a  corporation  may  compel  the  re- 
subscriptions,  the  receiver  has  the  ceiver  to  exercise  his  power  in  the 
po\ver  to  make  calls  therefor,  Dane  v.  matter  of  collecting  unpaid  stock  sub- 
Young,  6i  Me.  i6o;  Hightower  v.  scriptions.  Gas  Light  Co.  r.  Hajnes,  7 
Thornton,  8  Ga.  486;  Rankine  v.  La.  Ann.  114;  New  Orleans  Gas  Lighk 
Elliott,  16  N.  Y.  377;  Hall  v.  United  Co.  v.  Bennett,  6  La.  Ann.  456;  Stark 
States  Ins.  Co.,  5  Gill.  (Md.)  484;  t;.  Burke,  9  La.  Ann.  341;  Atwood  zu 
Johnson  v.  Laflin,  5  Dill.  (U.  S.)  65.  Rhode  Island  Agricultural  Bank,  i  R. 
\^  England  a  receiver  has  no  such  I.  191;  Eppright  v.  Nickerson,  78  Mo. 
power,  under  the  Railway  Companies  482 ;  4  Am.  &  Eng.  Corp.  Cas.  138;  bul 
Act.  In  re  Birmingham,  etc.,  R.  Co.,  see  Mann  v,  Pentz,  3  N.  Y.  415. 
L.  R.,  18  Ch.  Div.  155.  Defenses. — While  the   receiver    has 

Where  the  subscription  provides  that  the  same   power  as  was  possessed  by 
the  stockholders  shall  pay     as  called  the  corporation  as  to  the  collection  of 
for  by  the  directors,  held  that  the  re-  unpaid  subscriptions,  he  has  no  greater 
ceiver  may  compel  payment  although  power.     Billings  v.  Robinson,  94   N. 
there  was  no  resolution  of  the  directors  Y.  415,  affirming,  28  Hun  (N.  Y.)  122; 
requiring  such    payment.     Sagory  v.  5  Am.  &  Eng.  Corp.  Cas.  67.    So,  where 
Pubois,  3  Sandf.  Cn.  (N.  Y.)  466.     A  property  was  transferred  to  a  corpora- 
provision  that  the  balance  was  to  be  tion  and  full  paid  stock  issued  therefor,, 
paid  on  the  call  of  the  directors  when  the  transaction  cannot   be  impeached 
ordered  by  a  vote  of  the  majority  of  except  for  fraud  on  the  corporation,, 
the  stockholders,  does  not  prevent  the  and  a   receiver  appointed   long  after- 
power  being  effectually  exercised  by  cannot  maintain  a  suit  to  set  it  aside, 
the  court.    Upton    v.  Hansbrough,    3  Coffin  t;.  Ransdall,  i  Ry.  &  Corp.  L.  J.. 
Biss.   (U.   S.)   417.     But  some   action  326;  see  Scoville  v.  Thayer,  105  U.S. 
equivalent  to  a  call  or  assessment  is  143 ;  Mills  xk  Scott,  99  U.  S.  35. 
essential  to  fix    the    liabilitv  of  the  One  who  makes  a  purchase  of  shares 
stockholder.     Chandler  v,    Siddle,    3  from  a  company  or  individual  holder,. 
Dill.  (U.  S.)  477.  and  allows  himself  to  be  represented  to- 

Extent  of  Liability. — It  is  the  receiv>  the     world    as    a     stockholder     must 

er's  duty  to  call  for  the  full  balance  take  the  responsibilities  of  the  situation,, 

due  from  the  stockholders  respectively  and  cannot  disown  the  ownership  wlua 

when  he  has  reason  to  suppose  that  it  becomes  a  burden  instead  of  a  bene- 

the  whole  amount  due  from  those  who  fit.  In  re  Reciprocity  Bank,  22  N.  V.9.. 

are  solvent  will  be  required.     Pentz  v.  Ignorance  by  the  stockholder  as  to  the 

Hawley,  i  Barb.  Ch.  (N.  Y.)  122.     If  condition  of  the  company  at  the  time 

some  stockholders  have  paid  cash  and  he  subscribed,  is  not  a  defense.     Uptoni 

others  have  given  stock  notes,  those  v,  Tribilcock,  91   U.  S.  45;  nor   repre- 

who  have  paid  have  a  right  to  insist  on  sentations   by   an  agent  of   the  corpo- 

the  collection  of  the  stock  notes,  or  so  ration  as  to  non-assessibility,  when  the 

much  thereof  as  is  necessary  to  equal-  subscriber  fails  to  use  due  diligence  to 

ize  the   losses  among  all   the  stock-  ascertain   the   truth  or  falsity  of  such 

holders.     Each     stockholder     has    a  representations.     Upton  v,  Tribilcock^ 

vested  right  in  the  contract  of  subscrip-  91  U.  S.  45. 

tion  of  every  other  stockholder,  and  Ctontract. — ^The    original     holder  of 

the  court  has  no  power  to  give  the  re-  stock  in  a  corporation  is  liable  for  un- 

ceiver  discretion  to   release  or  com-  paid   assessments,  and   a  contract  be- 

promise  with  one  stockholder  respect-  tween  him  and  the  corporation  limiting 

ing  the  payment  of  his  subscription  his  liability  is  void  as  against  creditors., 

without    notice   to   the   other   stock-  Upton   v.  Tribilcock,  91  U.  S.  45. 

holders.  Chandler  v.  Brown,  77  111.333.  Where    a    statute    provides    that    a 

This  case  seems  however  to  rest  upon  a  bona  fide    transfer    shall    relieve    the 

statute  of  Illinois.     The  liability  of  one  stockholder  from  liability,  and  that  the 

stockholder    is  not    affected    by    the  purchaser  shall   become  liable   in  hia 

amount  which  can  be  collectecf  from  stead,  a  transfer  or  surrender  to  the 

the  others.    Stewart  v.  Lay,  45  Iowa  corporation  itself  does   not    exonerate 

604.    The    receiver  is  not    bound  to  him.    In   re  Reciprocity  Bank,  22   N. 

bring  one    action   and   make  all   the  Y.  q. 

stockholders  parties  thereto,  but  may  Bet-off. — The  fact  that  a  stockholder 

sue  each  separately.     Van  Wagenen  v.  is  also  a  creditor  does  not  relieve  him^ 

Clark,  22  Hun  (N.  Y.)  497.  from  liability  on  an  unpaid  subscript 

Gndltor't  Kay  Compel. — The  creditors  tion.    The  capital  stock  is  a  trust  fundi 
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eceiver  represents  all  the  parties  to  a  subscription  to  a  com- 

purpose.* 

Actions  Against  Corporation  Officers. — A  receiver,  since  he 
sents  both  creditors  and  stockholders,  may  assert  their  rights 

I  injured  by  the  illegal  acts  of  the  officers  of  a  corporation 
which  he  is  appointed.* 

Maintenance  in  Sundry  Cases. — In  the  note  below  will  be 
i  illustrations  of  the  receiver's  right  of  action  in  some  mis- 
leous  cases.' 

le     pajrncnt    of   creditors.     To  a    receiver    can    maintain    an    actioD 

a  •toctcholder  to  let-ofT  hit  claim  against  itockholdcn  for  contribution,  it 

give   him    a    preference.     Wil-  must  appear  from  a  judicial  decilion 

II.  Traphagen,  38  N.  J.  Eq.  57;  ;  that  there  haa  been  a  loss  to  the  capital 

l  Eng.  Corp.  Cae.  57.  stock  occasioned  In  the  required  man- 

.athrop  V.  Knapp,   27  Wis.  ii^;  ner,  and  that  Wit  director*  are  unable 

s.  307,  where  it  was  held  that  the  to  make  it  good.     Hewett   v.  Adami, 

er  succeeded   to  the  rights   of  a  50  Me.  J71. 

iber  to.  control   paj'ment  b^   the  FommiIoii    oT    Panonal    Fnpartr.— 

lubscribers,   and   that   the   fact  Where  a  receiver  has  been  in  posses- 

le  re|ire»ented  all  the  aubscribers,  aion  of  personal  properlj  he  may  main- 

ing  those  sued,  was  nol  a  valid  tain  in  his  own  name  action*  founded 

ion  to  his  right  of  action,  upon  the  right  of  possession,  title  in  the 

'hus    he    may    repudiate    illegal  plaintiff  not   being   necessary  in   such 

ers    of    corporate     property,    or  actions,  but  only  the  rightof  possession. 

incumbrances  created,  or  illegal  So  he   may  bring  replevin.     Boyle  v. 

lets  entered  Into   professedly  on  Townes,  9  Leigh  (Va,)  158,  or  trover. 

'  of  the  cnrporation.     Lcavitl   v.  Singerly  v.  Fox,  75  Pa.  Si.  ill. 

■x,  3  N.  Y.  19;  51  Am.  Dec.  331;  But  a  receiver  cannot  have  an  action 

p.  Moody,  3  N.  Y.  ^79;  State  of  of   replevin    for     mortgaged    chatlell 

V,   Leavitt,  7   N.  Y.  318;  Bank  which  were   reduced    to  possession  bj 

«  V.  St.  Lawrence  Banit,  7  N.  Y.  the  mortgagee   before   the   commence- 

Leavitt   v.  Tylee,    i    Sandf.  Ch.  ment  of  (he  proceedings  in  which  the 

.)  ]07i  Leavitt   i'.  Yates,  4  Edw.  receiver  was  appointed.     Campbell  :'. 

>;.  Y.)  134;  Hubbell  V.  Syracuse  Fish,  8  Daly  (N.  Y.)  161.     In  Emglani 

Vorks,  4]  Hun  (N.Y.)  181;  Acker-  a  receiver  of  a  pawnbroker  is  not  enii- 

'.  Halsey.  37  N.  J.  E^.  356;  i  Am.  tied  to  possession  as  against  the  sheriff 

g.  Corp.    Cas.    239;     McCarty's  who  levied  after  the  appointmenl  of  the 

il,  1 10  Pa.  St.  379.  receiver  but  before  he  had  perfected  hit 

iMl  Offleera. — Corporate   ofliceri  security,     /x  re  Rollason,  56  L.  T.  N. 

ble  to  the  corporation  for  breach  S.  303. 

It,  or  for  gross   mismanagement  &tnt. — A   receiver    cannot   maintain 

leglect  of   their  duties,   and   (he  an  action  for  rent  until  he  has  notified 

er    can    enforce    such     liability,  the  tenants  of  his  apoointment.     Hunt 

man    v.    Halsey,   37   N.   J.   Eq.  -u.  Wolfe,  3  Daly  (N.Y.)  198. 

Am.  &   Eng.  Corp.  Cas.   239;  Piiralu«a    lloiiar. — Where    one    had 

rty's  Appeal,  110  Pa.  St.  375.  executed  an  absolute  deed,  but  it  was 

gidnat  atOGkboldara. — It  is  no  oh-  Intended  as  security  for  a  loan  as  lie- 

I  to  a  suit  by  a  receiver  to  recover  tween  the  parties,  and  the  grantee  con- 

'    received    by   stockholders   for  veyed    to  an   Innocent   third   party,  a 

lold  to  it,  (hat  the  creditors  had  a  receiver  appointed  over  the  grantor  was 

y  at  law ;  since  equity  takes  cog-  allowed  to  maintain  an  action  against 

:e  of  ail  trusta.     Crandall  r.  Lin-  the  first  grantee  for  the  balance  of  the 

;2  Conn.  73;  52  Am.  Rep.  560,  purchase    money   after  deducting    tlie 

I  Neiu   Tork   case,   it   was   held  amount  ol    the  loan.     Van   Dusen   v. 

le  right  of  action  for  recovery  of  Worrell,   4   Abb.    App.  Dec,  (N.  Y.) 

:>erly    declared    dividends    is   in  473. 

irs  and  not  in  the  receiver.     But-  UndM  OaiMlB  natatoi. — A  statute  of 

■th  «.  O'Brien,  39  Barb,  (N.  Y.)  Virginia   glvei   the   party  entitled  to 

[jndcr  the  Maint  statute,  before  money   collected   bj>  a  alierlff  In   that 
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(4)  Defenses  Available  Against — (a)  8uw  ai  if  Suit  \j  Original 
iHity. — As  a  general  rule^  the  same  defenses  are  available  by  the 
•defendant  in  an  action  brought  by  a  receiver  to  recover  a  demand 
<]ue  to  the  estate  which  he  represents,  as  might  have  been  set  up 
in  the  action  if  brought  on  the  same  claim  by  the  original 
party.* 

(b)  80(pdr. — Questions  as  to  the  availability  of  defenses  against 
a  receiver  most  frequently  arise  under  the  form  of  a  set-off. 
This  subject  will  be  found  fully  treated  elsewhere  in  this 
article.* 

(0)  Wlm  Bighti  of  Gnditon  Aifeetod. — Where  the  receiver  represents 
•creditors,  no  defense  is  available  against  him  which  would  be 

capacitj  to  enter  judgment  against  the  creditors.  As  between  the  original 
sheriff  on  motion,  and  the  receiver  of  parties  the  transfer  is  valid,  but  the  re- 
the  party  originally  entitled  may  make  ceiver,  representing  creditors  as  well  as 
such  motion.  Goss  v,  Southall,  23  the  party  over  whom  appointed,  may 
Gratt.  (Va.)  825.  Under  the  New  set  it  aside.  For  an  examination  of  the 
Jersey  statute,  the  receiver  of  an  in-  cases  illustratfng  this  distinction,  see 
solvent  corporation  is  the  proper  per-  infra^  this  title,  Suits  by  Receivers; 
son  to  bring  an  action  against  attaching  Defenses  Available  Against;  When 
creditors  of  the  corporation  property,  Rights  of  Creditors  Affected, 
and  the  creditors  at  whose  suit  the  re-  S.  Moise  v.  Chapman,  24  Ga.  249; 
ceiver  was  appointed  cannot  maintain  Devendorfv.  Beardsley,  23  Barb.  (N. 
the  action.  Minchin  v.  Second  Nat.  Y.)  6^6;  Williams  v,  Babcock,  25  Barb. 
Bank,  36  N.J.  Eq.  436;  i  Am.  &  Eng.  (N.  V.}  log;  Thomas  v,  Whallon,  31 
Corp.  Cas.  524.  Barb.  (N.  Y.)  172;  Hyde  v.  Lynde,  4 
1.  This  rule  is  the  necessary  result  of  N.  Y.  387;  Berry  v.  Brett,  6  Bosw.  (N. 
the  nature  of  receiverships.  The  ap-  Y.)  627;  Colt  v.  Brown,  12  Gray 
pointment  of  a  receiver  does  not  affect  (Mass.)  233;  Van  Wagoner  v.  Patter- 
questions  ofright  or  title  involved  in  the  son  Gas  Light  Co.,  23  N.  J.  L.  283; 
litigation,  nor  does  it  change  existing  Chase  v.  Petroleum  Bank,  60  Pa.  St. 
contract  relations  between  the  parties  169;  Mechanics*  Bank  v.  Bank  of  New 
themselves,    nor    between    them    and  Brunswick,  3  N.  J.  Eq.  2f)6;  Litchfield 


third  persons',  hence  the  rule  stated  in    Bank  v.  Peck,  29  Conn.  384;  Brooks  v, 
the  text  inevitably  follows.    The  rule     Bigelow,  142  Mass.  6 ;  Hade  v,  Mc> 
is  narrowed  in  the  text  by  the  phrase     31  Ohio   St.  231;  Cox  v.  Volkert, 


the  text  inevitably  follows.    The  rule     Bigelow,  142  Mass.  6;  Hade  v.  McVay, 

31  Ohio   St.  231;  Cox  V.  Volkert.    S6 
in  general,*'  for  the  reason  that  an     Mo.  505. 


apparent  exception  exists.  Where  the  Where  a  bank  loans  money  to  a  de- 
receiver  is  appointed  for  the  benefit  of  positor  on  the  agreement  that  his  indi- 
creditors,  a  defendant  is  not  always  per-  vidual  balance  and  that  of  a  firm  of 
mitted  to  set  up  matter  which  would  which  he  is  a  member  shall  be  applied 
have  been  a  good  defense  against  the  in  payment  of  the  advances,  and  the 
original  party.  The  exception,  how-  bank  goes  into  the  hands  of  a  receiver, 
«ver,  is  only  apparent,  and  does  not  the  depositor,  in  an  action  on  his  note, 
-conflict  with  the  principle  on  which  is  allowed  to  set  off  such  balances, 
the  rule  rests.  In  such  cases  the  re-  Chase  v.  Petroleum  Bank,  66  Pa.  St. 
-ceiver,  in  addition  to  his  function  as  a  169. 

custodian  pendente  lite,  represents  also        The  defendant  in  a  suit  by  receivers 

the  creditors;  and   therefore  any  de*  for  an  unpaid  subscription    to  capital 

fense   which,  by  reason  of  fraud,  col-  stock  was  allowed  to  set  up  the  defense 

lusion.   or  superior  equity,  would   be  that  his  subscription  had  been  obtained 

unavailable  in  an  action  by  the  credit-  by  false  representations  by   agents  of 

-ors  is  likewise  unavailable  against  the  the  bank.    Litchfield  Bank  t;.  Peck,  29 

receiver.      The  distinction    is    clearly  Conn.  384. 

brought  out  where,  for  instance,  a  re-        8.  See    this   title.  Management  and 

xeiver  takes  proceedings  to  set  aside  a  Control  of  Property^  Set-off  Against 

<trazisfer  of  property  made  in  fraud  of  Receivers, 
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unavailable  in  a  proceeding  bv  creditors  to  impeach  the  transac- 
tion for  fraud  on  their  rights.' 

(d)  Fkilnre  to  Ezeeato  Bond  or  Ttke  Oath. —The  omission  by  the 
receiver  to  take  an  oath  of  office  directed  by  statute  does  not  in- 
capacitate him  to  sue.*  The  execution  of  the  bond  required  by 
the  order  of  appointment  is  essential  to  the  receiver's  title,  and  a 
failure  to  do  so  is  ground  for  non-suit,*  but  a  mere  informality 
in  its  execution  is  no  defense  to  an  action  brought  by  the 
receiver.* 

(e)  Appointmont  Hot  CoUateraUy  Attackable. — This  subject  is  fully 
treated  elsewhere  in  this  article.^ 

(f)  KiMeUanooiu. — In  the  note  below  will  be  found  instances  of 
various  miscellaneous  matters  which  were  not  valid  defenses  as 
against  a  receiver.® 


1.  For  a  statement  of  this  rule  and  judgment  creditors  maj  take  proceed- 

its  limitations,  see   this  title.  Suits  by  ings  to  reach  real  estate  paid  for  b}'  the 

Receivers  ^Defenses  Available  Against^  debtor,  though    title  was  taken  in  the 

Same  as  if  Suit  by  Original  Party ^  nameof  another,  and  the  creditor's  judg- 

p.  339,  n.  I.  ments  were  never  a  lien  on  such  real 

Ftand. — Where  all  the  parties  to  the  estate.  Scoville    v,  Halladay,  16  Abb. 

transaction  participated  in  the  fraud,  it  N.  Cas.  (N.  Y.)  43. 

is  no  defense  against  an  action  by  the  Qamlihment  — A  receiver  represents 

receiver  on  a  note,  that  the  note  was  all  parties  to  the  suit,  plaintiffs,  defend- 

given  without  consideration,  in  aid  of  ants  and  creditors,  and  may  therefore 

an   illegal  transaction.     Farmers*,  etc.,  garnish  the  plaintiff  in  the  suit  in  which 

Bank   v,  Jenks,  7   Mete.  (Mass.)  592.  he  was  appointed.  McDonald  v.  Car- 

In  an  action  by  a  receiver  against  a  ney,  8  Kan.  30. 


shareholder  for  the  recovery  of  illegal 
dividends  paid  while  the  bank  was  in- 
solvent, the  defendant  cannot  set  off  an 
independent  claim  against  the  corpora- 
tion. The  foundation  of  the  action  is 
to  recover  the  illegal  dividend  for  the 


2.  Dayton  v,  Borst,  7  Bosw.  (N.  Y.) 

8.  Johnson  v,  Martin,  i    Thomp.  9i 
C.  (N.  Y.)  504. 

4.  Morgan  v.  Potter,  17  Hun  (N.  Y.) 


benefit  of  the  creditors,  and  the  receiv-     Ar^Z* 


er  is  regarded  as  their  representaHve, 
and  not  that  of  the  corporation.  Os- 
good V,  Ogden,4  Keyes  (N.  Y.)  70.  In 
an  action  by  receivers  of  a  bank  to  re- 
cover notes  illegally  transferred  to  one 


5.  See  this  title.  Management  and 
Control  of  Property^  Set-of  Against 
Receivers^  Effect  of  Irregular  or  Er- 
roneous  Appointment;  Management 
and  Control   of  Property,   Receiver's 


ot  the  directors,  the  defendant  will  not  Possession^  Interference  With^  Irregt*- 

be    allowed   a  claim   for  the    amount  larity    of   Appointment    Immaterial: 

actually  paid    for  such  notes   by  him.  Management  and  Control  of  Property, 

Gillet  V.  Phillips,  13  N.  Y.  114.  Receiver's   Sales,   Order  for^   Cannot 

In  an  action  to  recover   assets  con-  be  Attacked  Collaterally. 
verted  by  corporation  officers,  they  will        6.  Where    trust  funds    were   loaned 

not    be    allowed    to    set    up    against  without   legal   authority,  the  want  of 

the  receiver  the  plea  that  such  assets  such  authority  is  not  a  good  defense  in 

are    not    needed    for   the   payment  of  an   action,  by  a  receiver  subsequently 

debts  of  the  corporation.      McCarty's  appointed  over  the  trust  estate,  on  the 

Appeal,  no  Pa.  St.  375.  .  note  given  for  such  loan.     Corbin  r. 

A     receiver    of   a    defendant    in    a  De  Labergne,  44  N.  J.  L.  70. 
divorce  suit,  after  a  decree  for  alimony        Where  a  transfer  of  B's  property  to 

has  been  made,  may  set  aside  a  fraudu-  a  receiver,  made  by  order  of  court  on 

lent  conveyance  of  real  estate  made  to  application   by  judgment  creditors,  is^ 

avoid  the  decree.     Barker  t;.  Dayton,  38  voidable  by  other  creditors  under  an 

Wis.  367.  insolvent  law,  that  fact  is  not  a  defense 

The  receiver  appointed  at  the  suit  of  In  an  action  by  the  receiver  against  a 
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(5)  When  Right  of  Action  Accrues, — ^The  receiver's  right  of 
action  relates  back  to  the  beginning  of  the  title  of  the  party  for 
whose  property  he  is  receiver.  He  acquires,  by  subrogation,  all 
the  rights  of  the  owner  to  whom  he  is  substituted.* 

g.  Suits  in   Foreign   Courts— (i)  General  -^«/^'.— Strictly 

speaking,  a  receiver,  being  simply  an  officer  of  the  court,  has  no 
extra-territorial  power.  The  rule  has  been  laid  down,  therefore, 
that  a  receiver  cannot  sue  outside  of  the  jurisdiction  of  the  court 
which  appointed  him.*  The  rule  has  been  applied  where  receivers 

debtor  of  B*8.   -Naglee  v,  L^rman,  14  Holmes  v.  Sherwood,  3  McCrary  (U. 

Cal.  450.  S.)  405 ;  16  Fed.  Rep.  725. 

Receivers  of  a  A^<?w  2^(pr>t  corporation  A  receiver  appointed   in  Rhode  Is- 

received   as  part   of  the   assets,  notes  land  brought  suit  in  a  federal  court  in 

due  from  a  resident  of  Massachusetts,  Massachusetts^  and  it  was  held  that  he 

Afterwards  the  notes  were  attached  in  had  no  standing  to  sue  outside  of  the 

action  bj'  a  creditor  in  Massachusetts,  jurisdiction   of  the    court  appointing 

Held^  not  a  defense   to   an  action  on  him.     Hazard  v.  Durant,  19  Fed.  Rep. 

the  notes  in  Nevf  Tor h^hrou^hthy  the  471. 

receivers.     Osgood  v.  Maguire,  61   N.  A  receiver  duly  appointed  in ///i«w>, 

Y.  524.  brought  suit  in  Missouri  to  recover  on 

1.  Hardwick  v.  Hook,  8  Ga.  354.  a  promissory  note  payable  to  the  cor- 
See  in  general,  this  title,  supra^  Man-  poration  over  which  he  was  appointed. 
agement  and  Control  of  Property^  Held^  on  demurrer,  that  "a  receiver 
Receiver's  TitUy  Receiver's  Possession,  cannot    sue     in    a     foreign    jurisdic- 

2.  Booth  v.  Clark,  17  How.  (U.  S.)  tion."  Farmers',  etc.,  Ins.  Co.  v. 
322 ;    Brigham     v,     Luddington,     12  Needles,  52  Mo.  17. 

Blatchf.   (U.  S.)  337;  Hazard  v,  Du-  A  receiver  was  appointed  over  B,  a 

rant,  19  Fed.  Rep.  471 ;  Farmers*,  etq.,  citizen  of  Tennessee^  by  a  court  of  that 

Ins.  Co.  V,  Needles,  52  Mo.  17 ;  Moseby  State.    Afterwards    C,    a    citizen  of 

V.  Burrow,    52  Tex.  396;  Warren   v,  A"e»/firi'^,  attached  a  debt  due  to  B,  by 

Union  Bank,  7  Phila.  (Pa.)  156;  Hope  a  QAWz^vioi Pennsylvania.   In  a  contest 

Mutual  L.  Ins.   Co.  v,  Taylor,  2  Robt.  between  the  receiver  and  C,  held  that 

(N.  Y.)  278.                         •  the  receiver  had  no  standing  in   the 

The  same  rule,  while  not  expressly  Pennsylvania  court.   Warren  v.  Union 

decided,  is  supported   by   implication  Bank,    7   Phila.   (Pa.)    156.     But  this 

in  Holmes   v,   Sherwood,   3   McCrary  is   practically  overruled  by  the  later 

(U.  S.)  405;  x6  Fed.  Rep.  735;  Wilkin-  case  of  Bagby  v,  Atlantic,  etc.,  R.  Co., 

son  V,  Culver,  23  Blatchf.  CU.  S.)  416;  86  Pa.  St.  391;  Hope  Mut.  L.  Ins.  Co.  v. 

Graydon  v.  Church,  7  Mich.  36;  Bart-  Taylor,    3    Robt.    (N.    Y.)    278,    was 

lett  V.  Wilbur,  53  Md.  485.  brought  by  a  Connecticut  receiver  in 

A  receiver  appointed  by  the  United  New  York.  The  action  was  brought 
States  circuit  court  for  the  eastern  in  the  name  of  the  corporation,  and 
district  of  Wisconsin,  brought  suit  in  was  sustained  by  the  court,  on  the 
the  United  States  circuit  court  for  ground  that  a  suit  in  the  name  of  the 
the  Southern  District  of  ^ew  Torh;  receiver  could  not  have  been  main- 
held,  that  the  suit  would  not  lie,  for  tained  outside  of  the  jurisdiction  of 
the  reason,  inter  alia,  that  a  receiver  the  court  which  appointed  him. 
cannot  sue  in  another  territorial  juris-  Leading  Case. — The  leading  case  in 
diction.  Brigham  v.  Luddington,  12  support  of  the  rule  that  a  receiver  can- 
Blatchf.  (U.  S.)  337.  not  sue  in  a  foreign  court  is   Booth  v, 

A  receiver  appointed  by  an   Illinois  Clark,  17  How.  (U.    S.),  in  which  the 

court  brought  suit,  jointly  with  other  court  by  Wayne,  J.,  said:  "A  receiver 

complainants,    in  the   United    States  has  no  extra  territorial  power  of  official 

circuit   court  for  the  district  of  Iowa,  action;  none  which  the  court  appoint- 

The  point  was  not  squarely  decided,  ing  him  can  confer,  with  authoritj'  to 

but  the  court  strongly  advocated  the  enable  him   to  go  into  a  foreign  juris- 

opinion   that  the  receiver  was  incom-  diction  to  take  possession  of  the  debt- 

petent  to  sue  outside  of  the  jurisdiction  or's  property ;  none   which    can    give 

of  the    court    which  appointed  him.  him,  upon  the  principle  of  comity    a 
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)inted  by    United    States    court,  brought   suit    in    another 

ral  court.'  But  citizens  in  the  jurisdiction  of  the  court 
minting  the  receiver  will  not  be  aided  by  foreign  courts  in 
ling  the  effect  of  the  appointment.* 

)  Bs«q?llim  bj  Conltr- — While  it  is  clear  that,  as  a  matter  o( 
t,  a  receiver  cannot  demand  recognition  outside  of  the  juris- 

ion  of  his  appointment,  yet  it  is  now  generally  held  that  he 
,  as  a  matter  of  comity,  maintain  suits  in   foreign  courts.* 

lege   Co  Bue   in  a  foreign  court  or  their  action  been  brought  in  yirgimia 

ler  jurisdiction,  as   the  judgment  Thencerlainly  Ihey  have  noright,  after 

tor  hjraneir  might  have  done,  where  the  appointment    of  a    receiver   by  a 

lebtor    may   be  amenable   to    the  court  within  their  own   Stale,   binding 

nal  which  the  creditor  may   seek,  upon   them   there,  to  attempt  to  aroid 

We  think  that  a  receiver  could  it«  eflect  bj  escaping  from  its  juriulic- 

e  admitted  to  the  comity  extended  tion  and  coming  here   to   ask  ui  to  in- 

Igment  creditors  without  an  entire  fringe  the  comitj  we  owe  to  the  acta  oF 

rture   from   chancery   proceedings  their  own  courts  within  their  juriidic- 

I  the  manner  of  his   appointment,  tion." 

lecurities   which   are   taken    from  Proputy  EenoTed  to   Foreign  Jvli- 

For  the  performance  of  hi»  duties,  diction. — A  receiver  was  appointed  in 

he   direction  which  the   court  has  Mhsouri  and  took  possession  by  virtue 

him  in  the  collection  of  the  enlale  of  his  appointment,  of  a  barge,  whicb 

e  debtor,  and   the  application  and  he  chartered   to  a  steam   boat.    In  the 

ibution  of  them.     If  he    seeks   to  course  of  business  the  barge  was  within 

cognized  in  another  jurindiction  it  the  Stale  of  llliBois,  and  was  attached 

take  the  fund  there  out  of  it.  with-  by   creditors  there   of  the   party  over 

jch  court  having  any  control  of  his  whom    the     receiver    was    appointed, 

iquent  action  in  respect  to  it,  and  Held,  that   the   attachment  would  not 

lut  his  having  even  official  power  lit.     "Where   a   receiver  has  once  ob- 

ve  security  to  the  court,  the  aid  of  tained   rightful   possession  of  personal 

h  he  seeks,  for  his  faithful  conduct  property   situated  w  ithin  the  jnrisdic- 

official  account abilitj'."  tion  of  his  appointment,  and  in  the  per- 

Brlgham      -v.      Luddington,      12  formance  of  his   duty   takes   it   into  l 

:hr.  (U.  S.)  137.  foreign  jurisdiction,  it  cannot  be  taken 

A  receiver  was  appointed   over  B  while  there  by  creditors  who   reside  in 

ic  United   States   circuit  court  for  that   juriadiciion."      Chicago,   etc.,  R. 

astern  district  of  Virginia.  After-  Co.  «.  Keokuk  Northern   Line  Packet 

I   a    dliien  of  Virginia  all.iched  Co..    108    III.  317;  48    Am,   Rep.  557; 

9  due  B  by  a  citizen  oi Pruusyha-  Cagill  v.  Wooldridgc,  8  Bait.   (Tenn,) 

Htld,  that  the  attaching  creditor  5S0;  35  Am.  Rep,  716. 

no  right,  as  the  fund  should   go  to  RM«tT«r   t.  AmIcum    Bankrnptcr,— 

eceivers.     Bagbv  v.  Atlantic,  etc.,  A   receiver   appointed   in   New  York, 

:o.,  S6  Pa.  St.  i()i.  brought  suit   in  the  United  Sutei  Dis- 

operty  of  a   citizen   of  Kentucky  trict   Court  to  set  aside,  as  fraudulent 

attached  in   Ohio  by  a    Kenlneky  against  creditors,  a  general   assignment 

iter.      A    receiver    had    been    ap-  niade  bv  the  debtor  before  the  receiver 

ted  in  Kentucky,  and  according  to  was  ap(>ointed.     Afterthe  appointment 

aw  of  Kealuciy  he  was  entitled  to  of  the  receiver  the  debtor  was   adjudi- 

ittuched  property.    The   receiver's  cated  a  tjankrupt,  and  it  was   held  lh>l 

t   was   upheld   by  the   Okio  court,  the  right  to  proceed   for   setting  aside 

It  r.  McLeod,   j8  Ohio  St.  174.  In  the  alleged  fraudulent   assignment  w« 

jy  I'.  Atlantic,  etc.,  R.  Co.,  8f>  Pa.  exclusively  in   the   assignee    in   bank- 

3gi.  the  court   by    Agnew,   C.  J.,  ruptcy,  and   the  receiver's  suit  would 

;     ''It    is   clear  that    aa    to    these  not  lie.     The  case  was  decided  on  other 

itiffs,   who   were  citizens   of  Vir-  grounds,  and  the  right  of  the  receiver 

u,  the   appointment   of  a   receiver  to  sue  out  of  his  jiTrisdicUon  was  not 

"erritorial,  but  was  an  act  considered,      Olney      i'.     Tanner,    ii 
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Bidlack  v.  Mason,  26  N.  J.  Eq.  230;  Elizabeth,  41  N.  J.  L.  i.  A  receiver 
Metzner  v,  Bauer,  98  Ind.  427 ;  Bank  was  appointed  in  New  York  over  a 
V.  McLeod,  38  Ohio  St.  174;  Chicago,  corporation  of  that  State.  All  the 
etc.,  R.  Co.  V,  Keokuk  Northern  Line  property  of  the  corporation  was  in  its 
Packet  Co.,  108  111.  317;  ^8  Am.  Rep.  factory  in  New  Jersey,  A  few  months 
557;  Osgood  t'.  Mag^ire,  01  N.  Y.  524;  before  the  appointment  of  the  receiver, 
Hoyt  V,  Thompson,  5  N.  Y.  338 ;  re-  F,  one  of  the  trustees  of  the  corpora- 
veraing  Runk  v.  St.  John,  29  Barb.  (N.  tion,  recovered  judgment  in  New  Tork 
Y.)  585  ;  Killmer  v,  Hobart,  s8  How.  against  the  corporation  on  a  note  given 
Pr.  (N.  Y.)  452;  Barclay  t'.  Quicksil-  to  M,  the  president  of  the  company, 
ver  Min.  Co.,  i  Lans.  (N.  Y.)  25;  and  by  him  indorsed  to  F.  After  the 
Ex  Parte  Norwood,  3  Biss.  (U.  S)  504;  appointment  of  the  receiver  F  brought 
Lycoming  F.  Ins.  Co.  xk  Wright,  55  suit  in  New  Jersey  on  his  New  Tork 
Vt.  526;  4  Am.  &  Eng.  Corp.  Cas.  i ;  judgment;  the  summons  was  served  on 
McAlpin  V.  Jones,  10  La.  Ann.  552;  M,  who  was  in  charge  of  the  corpora- 
Paradise  t».  Farmers',  etc.»  Bank,  5  La.  tion*8  factory  in  New  Jersey,  and 
Ann.  710;  Pond  v.  Cooke,  45  Conn,  judgment  obtained  by  default.  The 
126;  29  Am.  Rep.  668;  Cooke  i'.  property  was  sold  by  the  sheriff,  and 
Orange,  48  Conn.  401.  bought  in  by  F.     M  continued  to  man- 

This  is  also  supported  by  implication  age  the  factory  and  carry  on  the  busi- 
in  Bagby  v,  Atlantic,  etc.,  R.  Co.,  86  ness  as  an  employ^  of  F.  Before  the 
Pa.  St.  291 ;  Taylor  v.  Columbian  Ins.  sale  but  after  the  levy,  the  New  Tork 
Co.,  14  Allen  (Mass.)  353;  Hunt  v,  receiver  came  and  demanded  posses- 
Columbian  Ins.  Co.,  ^5  Me.  297;  sion,  but  was  refused  by  M.  The  re- 
Chandler  V.  Siddle,  3  DiU.  (U.  S.)  477.  ceiver  then  filed  his  bill  in   New  Jer- 

Ohio. — An  application  was  made  in  sey^  and  the  court  recognized  his  stand - 
Kentucky  for  a  receiver  over  a  railroad  ing,  and  appointed  a  receiver  over  the 
corporation  of  that  State,  in  foreclos-  property  pending  the  litigation  of  the 
ure  proceeding^.  Pending  the  appli-  New  Tork  receiver  against  F  and  M 
cation,  certain  rolling  stock  of  the  cor-  to  decide  as  to  the  fraudulent  nature  of 
poration  in  Okio  was  attached  in  that  the  judgment.  The  court  based  the  de- 
State  by  a  Kentucky  creditor.  Under  cision  on  the  ground  that  where  the 
the  laws  of  Kentucky  the  receiver  was  rights  of  domestic  creditors  did  not  in- 
entitled  to  the  rolling  stock  as  against  tervene,  the  principles  of  comity  re- 
the  attaching  creditor.  The  receiver  quired  the  recognition  of  the  receiver 
recovered  possession  in  an  action  appointed  by  a  foreign  court.  Bidlack 
brought  in  Okio,  the  court  holding  that  x).  Mason,  26  N.  J.  £q.  230. 
a  receiver,  on  principles  of  comity.  The  receiver  of  a  New  Tork  corpo- 
would  be  recognized  hy  foreign  courts  ration  was  recognized  and  allowed  to 
whenever  the  rights  of  domestic  credi-  prove  a  debt  against  a  bankrupt  in  the 
tors  did  not  inter\'ene.  Bank  v.  United  States  district  court  in  Illinois, 
McLeod,  38  Ohio  St  174.  Ex   parte    Norwood,  3   Biss.  (U.  S.) 

Indiana. — A  receiver    appointed    in  504. 

Kentucky  brought  suit  in  an  Indiana  In  Killmer  v.   Hobart,  58  How.   Pr. 

court;  demurrer  on  the  ground  that  a  (N.   Y.)  452,  property   belonging  to   a 

receiver  could  not    sue    in  a  foreign  New  Jersey  railroad   corporation  was 

jurisdiction.     The  demurrer  was  sus-  attached  in  New  Tork  in  a  suit  against 

tained  in  the  lower  court,  but  on  ap-  the  receiver    of  the   corporation.     On 

peal  the   decision  was    reversed,   the  motion  the  attachment  was  dissolved, 

court  deciding    that  *^  as  a  matter  of  on  the  ground  that  receivers  could  not 

comity,  receivers  duly  appointed  and  be  sued,  but  must  be  proceeded  against 

qualified  in  other  States  may,  to  the  in  the  court  which  appointed  them, 

extent    of    their    authority,  maintain  Jurisdiction  Not    Frosamed. — Where 

suits   in   the    courts    of    this    State.''  a  receiver  brought  suit  in  another  State, 

Metzner  r.  Bauer,  98  Ind.  427.  and  the  defendant  pleaded  to  the  juris- 

Maw  Jersey. — A   receiver  appointed  diction  of   the   court  which  appointed 

by  a  New  Tork  court  over  B,  a  citizen  the  receiver,  and  the  receiver  failed   to 

o'fNetv  Tork^  brought  suit  against  a  produce    proof   of  the    power    of  the 

debtor  of  B's   in    New   Jersey.     Held,  court    by  competent    evidence   of    the 

that,  as  no  New  Jersey  creditors  were  laws  of  the  State,  or  otherwise,  and  the 

affected,  the  New  Jersey  courts  would,  record  did  not   show  whether  the  court 

on  principles  of  comity,  allow  the   re-'  which  appointed  him  was  of  general  or 

ceiver  to  maintain  his  action.     Hurd  v.  special  jurisdiction,  it  was  decided  that 
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mity  will  not  be  extended,  however,  to  the  detriment  of 
s  resident  in  such  foreign  jurisdiction,"  The  authorities 
!ng  this  exception  are  so  numerous,  and  the  language  of 
rts  so  favorable  to  Its  extension,  that  it  seems  certain  the 
)n  will  soon,  if  it  has  not  already,  supersede  the  general 


T    of   the    foreign   court    to  Cained   rightful   posseoifon  of  personil 

receiver   could  not   be  pre-  property  within  the  juriocllctJon  of  hit 

ronberg  v.  Elder,  iS  Kan.  ijo.  appointment, and,  in  the  performance o( 

ett  V.  Wilbur,  53  Md.  4S5.  hU  duty,  takes  it  into  a  foreign  juriidic- 

due  a  JVeiv  Tori  corporalion  tion,  it  cannot    be  taken  while  there  by 

tied  in  the  hands  of  a  citizen  creditors  who  reside   in  thai  juriidic- 

by  other  cltizeni  of  Maint,  tion."     Chicago,  etc,  R.  Co.  t/.  Keokuk 

irae  after  (his  the  corporation  Northern  Line  Packet  Co.,  108  111. 317; 

Ived   by  the  decree  of  a  New  48  Am.  Rep.  557;  Cagill  v.  Wooldridm, 

rt,  and    receivers   appointed.  8  Baxt.  (Tenn.)  jSo;  35   Am.  Rep. 716. 
•ralia,  that  comity  would  not         A  receiver  of  a  Ntv!  ye rwy  corpora- 

t&  to  receivers  to    the   detrl-  tion,    in    order  to  complete    a    l^dge 

domestic   creditors.     Hunt  ii.  which  the  corporation   had   contracted 

n  Ins.  Co.,  55  Me.  J90.     In  an  for  in  Cannertlcul.  bought  iron  with  the 

It    in  Massachusells    against  funds  of  the  estate  and  sent   it   loCom- 

company   by    a    citizen    of  neclicml  where   it  was  attached  as  the 

■letti   the  point  was  decided  property    of   the    corporation,      HM, 

way.    Tavlor   v.  Columbian  that  the  iron  was  not   liable  to  attach- 

.4  Allen  (rtaii.)  353.  ment.     Pond  v.  Cooke,  45   Conn.  ub. 

due  a  iVcw  7'or.f  corporation  In     another    case    the    same    receiver, 

lied  in  the  hands  of  a  citizen  of  in     building    another  bridge    in    Cen- 

/.in  January,  1876, by  a  citizen  neflicut,   purchased   the    material  and 

'erk.     In  October  of  the  same  paid     for    the    wort    with     the    funds 

eiver  was  appointed   in  Netu  of    the    corporation    which     he    held 

'er     the     corporation.      The  as   receiver.     After  the  completion  of 

in  Maryland  filed  an  addi-  the    bridge  a   Ctmiierticiif    creditor  of 

1  alleging  the  appointment  of  the  corporation  factorizcd  the  town  for 

'er,  and   that  thereby  the  in-  which  the  bridge  was  built.     The  town 

E  of   the  company   wag  trans-  paid  over  the  money  on  demand    made 

d  became  an   indebted  n  ess  to  by  the  ofiicerB  on  execution.    The  re - 

er.     A  demurrer  to  this   plea  ceiver  was  not  a  party  to   the  suit,  but 

.ined,  the  court   holding   that  had  notice  of  it  served  upon  him.    He 

ion  the  principle  of  comity,  a  gave  no  notice  to  the  town  not  to  pay. 

hould   be  recognized  in  a  for-  The    receiver  afterward    brought   suit. 

diction,  Ihig  would  not  be   al-  and  it  was  held   that   the  town  was  not 

nterfere  with  the   jurisdiction  discharged    by  the  payment  to  the  fac- 

urt  which  had  attached   prior  torizing  creditor.     Cooke  v.  Orange,  48 

ipointment.     Bartlelt   w.  Wil-  Conn. 431. 

d.  48?.  See  also  cases  in  pre-  O&Ufonila.—In  California  the  rule  is 
te.  different,  and  it  la  there  held  that  while 
jr  Ooca  Veitad  In  SaoalTar. —  a  receiver  will  be  recognized  on  princi- 
;iple  that  foreign  courts  will  pies  of  comity,  yet  thecomitywill  not 
d  comity  (o  the  detriment  of  In  any  case  be  extended  to  the  detri- 
claimants  is  subject  to  an  ap-  ment  of  a  resident  creditor,  and  a  resi- 
ception.  where  the  receiver's  dent  creditor  is  allowed  to  attach  prop- 
once  vested.  A  receiver  ap-  erty  which  haa  been  in  the  actual  pos- 
in  MissoHri  took  posaes-  session  of  a  foreign  receiver,  and  afler- 
I  vessel,  and  in  the  course  ward  broughtintoCa/i/briiia.  Humph- 
ess  the  vesBcI  was  removed  reys  t.  Hopkins,  81  Cal.  551. 
lois.  While  there  an  ////-  a.  In  Kurd  r.  Elizabeth,  41  N.  J.  L.i, 
ditor  of  the  per'on  over  the  court  by  Beasley,  C.  J.,  said :  "The 
e  receiver  was  appointed  at-  plaintiff's  right  to  stand  as  the  actor 
e  vessel,  but  the  court  held  In  this  suit  is  derived  wholly  from  the 
ire  a  receiver  ha*  once  ob-  receivership  that  was  conferred  upoa 
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Vhen  Receiver  Has  Title  by  Assignment. — Where  the 
r  has  the  legal  title  by  assignment  executed  under  order 

court,  foreign  courts  will  treat  his  character  of  receiver  as 
descriptio  persona,  and  he  will  be  allowed  to  sue  in  his 
y  of  assignee.' 

be  Supreme  Court  of  ihe  State  jurisdiction,  and  it  becomes  expedient, 

York;  and  on  the  part  of  the  in  the  proRress  of  such  suit,  that  the 

It,  ?uch  right  is  contested   on  property  of  one  of  them,  wherever  it 

ind  Ihat  it  is  contrarj  to  estab-  may  be  situated,  should  be  brought  in 

lies  for  the  courts  here  to  lend  and   subjected   to   such  proceeding,   I 

listance  in  carrying  into  effect  can  think  ol   no  objection  against  al- 

■  created  in   the   course   of  a  lowing  such  a  power  to  be  exercised, 

ing  before  a  foreign   tribunal.  It  could  not  be  exerciied   in  a  foreign 

ilenance  this  contention  vari-  jurisdiction  tothedisadvantageofcred- 

horities   are   cited,   and   nota-  itur's  resident  there,  because  it  is  the 

>ng  them    that   of     Booth    v.  policj  of  every  government  to  retain 

7  How.  ( U.  S.)  331.     But  that  in    its  own  hands   the   property   of  a 

ongs   to   a   train  of   decisions  debtor     until     all     domestic      claims 

ave  undoubtedly  been   rightly  against  it  have   been  satisfied     .     .     . 

.    .     .      they   are    all    cases  after    completely   protecting   its   own 

g  a  controversy   between  the  citizens  and  laws,  the  dictates  of  inter- 

and  the  creditors  of  the  person  national  comity  would  seem  to  require 

iroperty  haa  been  placed  under  that  the  officer  of  the  foreign  tribunal 

:rol  of  such  receiver.     In  such  should   be  acknowledged   and    aided, 

e  of  things  it  is  manifest  Ihat  The  appointment  of   a   receiver,  with 

t   considerations   should   have  full  powers  to  collect  the  property  of 

om  those  that  are   lo   control  a  litigant,  wherever   the   same  might 

le   litigation   does  not  involve  be  found,  should  be  deemed  to  oper- 

ils  of  creditors  in  opposition  to  ale  as  an  assignment  of  such  property 

ns  of   the  receiver.     That  the  to  be  enforced   everywhere,  subject  to 

if  a   foreign  court  should  not  the  exception  just  noted." 

.ilted,  as  against  the  claims  of  See  also  in  general  as  by  implication 

s    here,   to   remove   from   this  supporting  this  view,  the  language  of 

le    assets  of   the    debtor   is   a  the  courts  in  the  other  cases  cited  in 

ion  that  seems  to  be  asserted  this  section,  and  see  in  particular  the 

the   decisions,  but   that,   simi-  facts    in     Chicago,    etc.,    R,    Co.    v. 

i  should    not   be  permitted   to  Keokuk   Northern    Line   Packet   Co^ 

such  assets  when  creditors  are  loS  111.  317;  4H  Am.  Rep.  557;  Bagley 

interested   is   quite  a  different  i.  Atlantic,  etc ,  R.  Co.,  S6  Pa,  St.  191; 

.     .     .      There    are    certainly  Killmerf.  Ilobart.58  How.  Pr.(N.  Y.) 

,at  go  even  to   that   extent,  so  451. 

xt-writers  seem   to    have   felt  1,  A  receiver  was  appointed  in  AVw 

ves    warranted     in     declaring  J'i;W',  and  (he  debtor  under  order  of 

e  powers  of   an  ofRcer  of   this  court  executed  an  assignment  lo  him. 

:  strictly  circumscribed  by  the  Part  of  the  assets  was  an  interest  In 

tional    limits  of   the    tribunal  real  estate   in   Michigan,  and   the  re- 

hich   he  derives  his  existence,  ceiversued  in  Ihat  State  to  enforce  his 

t  he  will  not  be  recognized  as  a  righL   //r/i/.  Ihat.  since  the  assignment 

lutside  of  such  limits.     But   I  was  in  due  form  lo  pas*  an  interest  in 

le   more   correct   definition   of  real  estate  under  the  laws  of  Mirkigan, 

.1  rule  would  be  that  e  receiver  the  receiver  could  maintain  his  suit ; 

sue,  or  otherwise   exercise  his  that  his  right,  however,  arose  entlreljr 

19.    in     a    foreign    jurisdiclion,  from  the  assignment  and  not  from   his 

er     such    acts,    if    sanctioned,  c^iaracter as  receiver;  and  held,  further, 

nterfere  with  the  policy  estab-  that  his  designation   as  receiver  might 

•y  law  in  such  foreign  jurlsdic-  be  treated  as  de.^criptio  fersonte,  and 

'here  seems   to    be   no   reason  would  not   bar  his  suit.     Graydon  v. 

s  should  not  be  the  accepted  Church,  7  Mich.  36.   See  Ihe  same  prln- 

le.     When  there  are  no  persons  ciple  in  Iglehart  ti,  Bierce.  36  111.  133; 

ed  but  the  litigants  in  a  foreign  Hoyt  v.  Thompson,  5  N.  Y.  310. 
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jtutory  Receivers, — Purely  statutory  receivers  stand  upon 
it  footing  from  ordinary  receivers  in  chancery,  and  will 
nized  in  foreign  courts  as  assignees  vested   with  a  legal 


*.— A  receiver  appoinled  in  as  to   treat  the   acts  ot  partie!,  done 

irv  recovered  a  judgment  in  under  the  order  of  its  cburts,  as  void 

,  and   brought   suit   on   the  on    any   such     grounds.     ,    .    ,    The 

in  a  Federal  court   \ti  Ne-w  courteof  a  sisterState.in  Bcauseandbe- 

I e  court   held   that   he   was  tween  parties  within  their  jurtsdicttoD, 

recover  on  the  judgment  in  are  entitled  to  so  much  respect  at  least, 

dual   capacity,  and  that  his  that  we  should  not,  without  proof,  pre- 

»[  his  character  as  receiver  sume   them  guilty  of  wrong  and  op- 

teated  asJefcriftio  fierionie.  pression,     .     .     .     If  the  acts  and  con- 

r.  Culver,  13  Blatchf.  (U.  veyances  performed  or  eiecutedbj  the 
party,  under  the  order  or  decree  otthe 

don  V.  Church,  7  Mich.  j6,  court,  were  not  to  operate,  rx  profrio 

by    Chrlstiancy,   \,   said:  iv^wre,  to  the  same  extent  as  if  done 

IB   the    rights   of  the   com-  without    the    coercive  action    ol  the 

touching  this  property,  de-  court, such  actsandconveyances  would 

n   the  power   of  the   courts  be  but  an  idle  ceremony.     .    .     .    It  is 

ork  to  operate  directly  upon  very  true,  that  if  a  defendant  in  such  a 

■ty,  his  rights  could  not  be  case,  inspiteof  the  coercive  meisuret 

1  in  this  State.andsuch  must  of  the  court,  should   wholly  refu^  to 

the  result  in  this  case,  if  the  make  the  conveyance,  the  court  would 

right'   had  lieen  left  to  de-  be  powerless  as  to  property  out  of  th( 

L  the  decree  or  order  of  the  jurisdiction  ;  but  thisdoes  not  allerthe 

hancery  of  jVcju   fork,  and  effect  of  the  conveyance  when  the  de- 

nent  had  been  made  to  com-  fendant   submits  and   makes   it.    The 

But  here   is  an  assignment  result  of  these  principles  in  the  present 

m  to  the  complainant,  duly  case  is,  that  the  complainant  may  sue 

)nd  recorded  in  the  proper  in  this  State,  as  he  has  done,  not  strictly 

office,  and  in  all  respects  in  in  his  official   character    as    receiver 

liance   with   our    laws,   and  .     .     .     but  as  assignee;     .     .    .    that 

0  pass  real  estate  here.  And  his  designation  as  receiver  may  be 
even  reject  entirely  all  that  treated  as  discriplio  fersonie." 

1  the  face  of  the  assignment,  1.  The  statutes  of  Mifsouri  pro- 
be proceedings  in  the  JV^riy  vided  that  when  insolvent  Insurance 
■t,  and  the  appointment  of  a  companies  should  be  dissolved  by  a 
till  the  assignment  is  suffici-  decree  of  court,  their  entire  assets 
and  complete  to  transfer  the  should  vest  in  the  superintendent  of 
o  the  complainant;  and  such  the  stale  insurance  department  as  re- 
s  elTect,  unless  it  can  be  held  ceiver,  for  the  use  o(  creditors  and 
le  single  reason  that,  from  policyholders,  ^^/i/,  that  such  super- 
s  and  other  parts  of  the  in-  inlendent.  on  being  admitted  a  party 
it  appears  to  have  been  made  to  a  suit  in  I.caiaiana,  was  entitled  to 
rpose  of  carrying  into  effect  remove  the  cause  Into  a  federal  court 
>f  the  court  ot  chancery  of  bj  reason  of  citizenship.  ReHe  v. 
t,  appointing  a   receiver  of  Rundle,  103  U,  S.  3I>. 

■ty  and  effects  of  the  assign-         The  statutes  of  CoBHeclicut  provided 

is  to  be  treated  as  void  for  for  the  appointment  of  receivers  of  in- 

t,  it  must  be  on  the  ground  solvent   life  insurance  companies;  an 

procured  by  wrongful  duress  insurance  company  of  that  State  owned 

on,   exercised   by   the   court  real  estate  in   lovia.     A  receiver  was 

assignor.  Whatever  Other  appointed  over  the  company  in  Con- 
may  be  suggested  will  be  nerlicul,  subsequent  to  which  a  re- 
in analysis,  to  result  in  this,  ceiver  over  the  property  in  /auM  was 
is   to    be  hoped    the    time  appointed  by  the  court  there  upon  the 

come  when  the  courts  of  one  claim  by  lo-aa  creditors  that  a  foreign 

tes  of  the  Union  shall  so  far  receiver  did  not  control  assets  outside 

comity  due  to  a  sister  State,  of  the  State  of  his  appointment.  HtM. 
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't.  Pleadings  and  Proofs. — Since  a  receiver  sues  by  virtue 
special  authority,  he  must  set   forth   such   authority    in  his 

adings  in  traversable  form,  and  must   sustain  it  by    proper 
■of  at  the  trial.'     The  defendant  may  be  estopped  by  his  own 

iduct   and   admissions   from  denying   the    authority    of    the 
eiver.*     The  omission  of  averments  as  to  the  time  when  and 

:  the  Connecticut  receiver  was  en-  was  duly  appointed  by  a  certain  court, 

•A  to   exclusive  control.    Parsons  at  a  certain  place  and  time,  and  that 

Charter  Oak  L.   Ins.  Co.,  31   Fed.  the  required  security  had   been   filed 

»-  305-     To  the  same  effect  see  Fry  were     held     sufficient    on    demurrer. 

::harter  Oak   L.  Ins.  Co.,  31   Fed.  Stewart   v.  Beebee,  18  Barb.  (N.  Y.) 

1.    197;     Weingartner    v.    Charter  34.     See   Donnelly   v.  West,  17   Hun 

:  L.  Ins.  Co.,  31  Fed.  Rep.  114.  (N.  Y.)  564. 

1  Bockover  r.  Life  Assoc,  of  Amer-  piooti. — It  is  not  necestarr  for   the 

77   Va.  85;  6  Am.  &   Eng.  Corp.  receiver  to  present  a  transcript  of  the 

.  603,  a   Virginia  court  abated  at-  proceedings  in  the  suit  in  which   he 

inients  by  Cirjfin id  creditors  upon  was  appointed.     A   certified   copy   of 

perty  in    Virginia  belonging  to  a  the    order    of   appointment  is  prima 

tsoHri     iasurance     company    over  facie    proof    that   the   proper  parties 

ch  a  statutory  receiver  had   been  were  before  the  court  which  made  the 

k'iously  appointed  in  Mi>jiiiiri.  appointment.     Ilelme    v.    Littiejohn, 

White  I'.  Low,   7  Barb.   (N.  Y.)  laLa,  Ann.  298;  Bolandt/.  Whitman,  33 

:    Bangs -.'.  Mcintosh,  13  Barb.  <N  Ind.  64.    Where  the  receiverat trial  of- 

591;  Stewart  r,  Beebee,  18   Barb.  reredacopyoftheorderoEappointment, 

Y.)  34;  Coope  V.  Bowles,  42  Barb,  and  proof  that  he  had  filed   the   bond 

Y  )  87;  j8   How.   Pr.  (N,  Y.)  10;  required,  it  was  held  that  the  recitals 

\My.  Pr.  (N.  Y.)  44a  ;   Rockwell  i'.  in  the  order  were  sufficient   evidence 

-win,    45    N.    Y.    166;    Potter    r'.  of  the  pendency  of  theaction  in  which 

chants'  Bank,  28  N.  Y.  ^i*,  Hayes  it  was  made,if  theappointingcourt  was 

irotzman,  46   Md.  519;  Griesel   v.  one  of  general  jurisdiction.     It  is  pre- 

inal,  55  Ind    475 ;  lielme  t.  Little-  sumed  that  in  such  a  court  the  require* 

1,    II    La.   Ann.    39S.     See    as    to  ments  necessary  to  justify  it  in  mak- 

if  of  questioning  the  sufficiency  of  ing    the    order   have    been   complied 

allegations  under  the  Nriv  i'ork  with,     Litchfield    Bank    v.    Peck,   19 

;.    Cheney    V.   Fiske,   li    How.  Pr.  Conn   384;  Moise  t>.  Chapman,  34  Ga. 

Y.)  236.  149;  Devendort  v.  Beardsley,  13  Barb. 

auUitsa.— There  is  considerable  di-  (N.  Y.)  656.     The  other  side   has   of 

lity  in  the  cases  as  to  the  question  course  a  right  to  rebut  the  presump- 

ow  much  of  the  proceedings  must  lion.    Helme  i'.  Litllejohn,  15  La.  Ann. 

et  forth  in  the  receiver's  pleadings  29S. 

lake  them  traversable.    The  earlier  JurtiOlctloii, — Where    the    jurisdic- 

in   XetvTork  was  stringent,  and  tion  of  the  court  which  appointed  hltn 

ras  held  that  the  time,  place  and  is  directly  put  in   issue,   the   receiver 

le   of    appointment    must    be    set  must  prove  that  the  court  had  juris- 

h.     Davlon   i>.   Connah,   18   How.  dictionand power toappoint areceiver. 

(N.  Y.)  326;  White  !>.  Low,  7  Barb.  Where   the   jurisdiction   of  the  court 

Y.)    104;   Gillet    V.    Fairchild,   4  which    appointed    him   was  specially 

I.   (N.  Y.J  80.     A  general   allega-  denied,  and  no  testimony  was  offered 

that  he   was   duly  appointed   re-  to  its  jurftdiction.  and  the  court  was 

er    was    not   sufficient.     Gillet   v.  one  whose  jurisdiction  was  not  deter- 

rchild,4Den.  (N.  Y.)8o.  Thisrule  mined    by     the    constitution    of    the 

low  greatly   relaxed,  and   it  is  held  State  in    which  it  existed,  and   there 

:  an  averment  of  the  appointment  was  nothing  to  show  whether  it  was  a 

;eneral  terms  is  sufficient,  and  that  court  of  general  or  special  jurisdiction, 

-eunder  the  receiver  may  at  trial  it  was  held  that  the  action  could  not 

ve   all   facts   necessary    to    confer  be  maintained.    Kronberg  v.  Elder,  16 

gdictlon.     Rockwell  i'.  Merwln,  45  Kan.  150. 

Y.  166;  White  f.  Joy,  13  N.  Y.  83;  a.  Where    defendant    demurred    to 

nley   i:  Rassiga,   13   Hun  (N.  Y.)  an  action  brought  by  a   receiver,    the 

Allegations    that    the    receiver  demurrer  was  overruled,  and  the  de- 
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Durt  by  which  the  receiver  was  appointed  will  be  cured  by 

ct.» 

Baits  Againit  Keoeiven— a.  Receiver  May  Not  be  Sued 

^OUT  Leave. — No  suit  may  be  brought  against  a  receiver 

lut  leave  of  the  court  which  appointed  him.'    Bringing  such 

It  obtained  leave  to  plead  to  the         T-«"""f  Cam. — A    receiver  was  ap- 

on  condition  of  executing  bond  pointed  In  a  Virginia  court.     Suit  wat 

uretiea  to  abide  the  result  of  the  brought  against  him  in    the  District  of 

,  the  execution  of  the  bond  was  Columbia,  and  he  put  in   a  plea  to  tht 

led  as  an  admission  that  the  re-  jurisdiction,  averring    that  the  plaintiff 

was  duly  appointed  and  author-  had  not    obtained  leave  from    the  Vir- 

I  bring  the  action.     And  when  ginia  court  to  sue.     A  demurrer  to  the 

:eiver  obtained  judgment  in  the  plea    wui    overruled.      The     Supreme 

■1  action,  and  then  brought  suit  Court  of  the  United  States  aflirmed  the 

h  bond,  it  was  held  that  he  need  decision    in  Barton  v.  Barbour.   104  U. 

'ove  either  his  appointment  or  S.  116,  the  court  bjr  Woods,  J.,  saying: 

ity  to  sue.     Scott  v.  Dudcombe,  "It  ie  a  general  rule  that  before   suit  it 

b.  (N.  Y.)  73.  brought  against  a  receiver  leave  of  the 

riesei  i'.  Schmal,  55  Ind.  475.  court     by    which    he   was     appointed 

iavis  V.  Gray,  16  Wall.  (U.  S.)  must   be   obtained.     ...    The    evi- 

larton  V.  Barbour,  104  U.  S.  116;  dent    purpose  of  a   suitor  who    brings 

&    Eng.    R.  Cas.   1;  affirming  3  his  action    against    a  receiver    without 

thur  (D.  C.)  313;   Thompson   -a.  leave,  is  to  obtain  some  advantage  over 

4  Dill.  (U.  S.)  508:  Kennedv  t'.  the  other  claimants    upon  the  assets  in 

apoli».etc.,  R.  Co.,  1  Flip.  (Ul  S.)  the  receiver's  hands.     The  judgment,  if 

Fed.  Rep.  97;  Parker  u.  Brown-  he  recovered  one,  would  be  against  the 

Paige  (N.  Y.)  388;  35  Am.  Dec.  defendant  in  his  capacity    of  receiver, 

>e  Groot  V.Jay,  30  Barb.  (N.  Y.)  and  the  execution  would  ran  against  the 

Abb.  Pr.fN.  Y.)  364;  Taylor  r.  property  in  his    hands  as    such.     If  he 

in,   14    Abb.  Pr.   (N.    Y.)    166;  has  the  right.  In  a  distinct  suit  to  pros- 

■o.  Loeb,  64  Barb,  (N.  Y.)  454;  ecute  his  demand  to  judgment   without 

V.    Brecken ridge,    96    Ind.    69;  leave  of   the  court    appointing  the   re- 

dy   V.   Barbour,   78   Va.  544;   li,  ceiver,  he  would  have    the  right  to  en- 

;   Eng.  R.  Cas.  fijl;  GralTenried  force    sBtisfaction    of  it.     By  virtue  of 

inswick,  etc.,  R.  Co.,  57  Ga.   »;  his  judgmenlhe  could,  unlessreslrained 

rson    I'.    Walker,    55    Ga,    481;  by  Injunction,  seiie  upon    the  property 

llh  Village  Sav.  Bank  v.  Simp-  of  the  trust  or  attach  it«  credits.     Ifhis 

Kan.  4(4;  Heath  v.   Missouri,  judgment  were  reserved  outside  the  ter- 

.  Co.,  83  Mo.  617;  Wray  tJ.  Hai-  ritorial   jurlsdicllon   of   the    court    by 

Phila.  (Pa.)   155:  Payne  v.  Bax-  which  the  receiver  was    appointed,   he 

Tenn.  Ch.  (17';  Little  v.  Dusen-  could  do  this,  and  the   court  which  *p- 

46   N.  J.   L.  614;  50  Am.   Rep.  pointed  the  receiver,   and  was  adminis- 

andfield   v.  Randlield,  3   De  G.  tering  the  trust  assets,    would  be  impo- 

J.;     reversing   I    D.    &    S.    310;  tent  to    restrain  him.     The  effect  Upon 

V.  Smith,  Q  Ves.  335-  Brook*  u.  the    property    of  the    trust,  of  any  at- 

led,    3  J.  &    W.   176;    Searle  v.  tempt   to    enforce    satisfaction    of  his 

aj     Ch.     Div.    733.      Contra,  judgment,  would  be   precisely  the  same 

K   V.   Crocker,    18   Wis.  74;    St.  as  if  his  suit  had    been  brought   for  the 

,  etc..  Co.  r>.  Smith,  lOiKan.  135  ;  purpose    of  taking    property    from  the 

f.  Central  R.  Co.,  43  Iowa  6S3.  poEsession    of    the    receiver.     A    suit, 

rule  is  a  necessary  consequence  therefore,  brought  without  leave,  to  re- 
nature  of  the  receiver's  functions,  ceive  a  judgment  against  a  receiver  for 
in  executive  officer  of  the  court,  a  money  demand,  is  virtually  a  suit  the 
follows  that  no  interference  with  purpose  of   which  is,  and    the  effect  of 

the  discharge  of  his  duties  shall  which  mav  be,  10  take    the  property  of 

milted,  either  by  suit  or  other-  the  trust  from  his    hands  and  apply  it 

For  a  detailed  treatment  of  this  to  the  payment  of  the    plaintiffs  claim, 

lie   see   this    title,   Managtmtnt  without    regard  to  the    rights  of  other 

introl  0/   Preferty,   Receiver's  creditors  or    the   orders    of  the    court 

it'oM.  which  is  administering  the  trtut  prop- 
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thout  leave  first  obtained 
The  exemption  of  a 

Ve  think,  therefore,  that  it  is 
■iai  whether  the  euit  ie  brought 
him  to  recover  specific  prop- 
o  obtain  judgment  for  a  money 
In  either  case  leave  ihould  be 
lined-" 

Lppiied  In  Appolntlas  Ootut. — 
e  t'.  Baxter,  3  Tenn.  Ch.  517,  a 
brought  against  a  receiver  In 
:  court  in  which  the  receiver  wa* 
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a  contempt  of  the  appointing 
■ —  from  unauthorized  suits 


■  court  to  proceed  without  leave 
ndependenl  suit  in  the  court 
ippointed  the  receiver,  as  to  so 
in  another  court.  A  receiver 
;d  by  the  United  States  district 

foa-a  was  sued  in  a  State  court 

leave  of  the  court  which  ap- 
the  receiver.    The  federal  court 

the  plaintiff  before  it,  and  or- 
al unless  he  would  stipulate  to 
the  suit  in  the  State  court  an  at- 
it  should  be  issued  against  him 
tempt.  Thompson  i'.  Scott,  4 
.  S.)  508. 

eredilh  Village  Sav.  Bank  v. 
X,  M  Kan.  414,  a  citiien  of  JV™ 
iVe  applied  to  a  Kansas  court 
nission  to  sue  a  receiver    ap- 

by  it.  Leave  was  granted, 
le  stipulation  that  the  suit 
le  brought  In  the  court  which 
■d  the  receiver.  After  the 
lad   been  begun,  the    plaintiff 

the  ground  of  citizenship,  be- 
iceedings  for  removal  to  the 
:ourt.  Hc/d,  that  the  Kansas 
ould  revoke  the  permission 
nd  dismiss  the  action  against 
iver.  ComfarftMt  case  with 
ih,  etc.,   R.    Co.  V.  Smith,   19 

.ppllod  In  Otbar  Conrti  at  Bmd* 

[n  Graffenried  v.  Brunswick, 
'o.,  j7  Ga.  i2,a  bill  in  equitv  was 

in  a  Georgia  court  against  a 
appointed  by  a  court  of  an- 
unty  of  the  same  State.  Held, 
irrer  that  the  suit  could  not  be 

without  leave  of  the  appoint- 

kppllad  in  FDrelgn  GonrtB. — In 
.  Breckenridge,  96  Ind.  69, 
IS  a  suit  brought  against  a  re- 
nd on  demurrer  held  that  the 
lid  not  lie,  because  the  com- 


plaint did  not  aver  that  permission  to 
sue  had  been  obtained. 

A  Virginia  receiver  was  sued  in 
the  BislriH  of  Columbia.  He  pleaded 
to  the  jurisdiction,  averring  that  leave 
to  sue  had  not  been  obtained  from  the 
Virginia  court.  Held,  on  demurrer 
to  this  plea  that  the  action  would  not 
lie.  Barton  v.  Barbour,  104  U.  S.  126; 
4  Am.  &  Eng.  R,  Cas.  i. 

Oontra. — It  has  been  held  in  Kinnej 
V.  Crocker,  iS  Wis.  74 ;  St.  Joseph,  etc., 
R.  Co.  V.  Smith,  19  Kan.  215 ;  Allen  v. 
Central  R.  Co.,  41  Iowa  683,  that  one 
court  is  not  deprived  of  jurisdiction  by 
the  appointment  of  a  receiver  by  an- 
other court,  and  will  entertain  suits 
against  the  receiver,  though  leave  to 
sue  has  not  been  granted.  The  de- 
cided weight  of  authority  is  against 
these  decisions.  See  the  cases  cited 
previously  in  this  note. 

Leave  PrHnnsd  After  Verdict. — In 
Little  V.  Dusenberry,  46  N.  ].  L.  614; 
50  Am.  Rep.  445,  which  was  an  action 
at  law  against  a  receiver,  appointed  by 
the  court  of  chancery,  the  court,  on 
appeal,  by  Scudder  ].,  said ;  "  I  do  not 
find  in  the  case  returned,  the  specific 
exception  taken  that  leave  was  not 
granted  to  bring  the  action.  If  this 
be  so,  it  will  be  assumed,  after  verdict 
in  a  court  having  general  common 
law  jurisdiction,  that  whatever  was 
necessary  to  susUin  the  case  sUted 
in  the  declaration,  was  proved  on 
the  trial,  and  that  such  leave  was 
granted." 

WMver  or  L«»Ta. — If  the  receiver  ap- 
pears to  the  action,  such  appearance  is 
an  admission  that  he  has  been  regu- 
larly brought  into  court,  and  he  can- 
not afterward  move  to  dismiss  on  the 
ground  that  the  plaintiff  had  not  ob- 
tained leave  to  sue.  Hubbell  v.  Dana, 
9H0W.  Pr.(N.  Y.)434;  /•«  Young, 
7  Fed,  Rep.  855. 

Motlee. — It  is  not  necessary  to  give 
notice  to  the  parties  to  the  suit  in 
which  the  receiver  was  appointed,  of 
an  application  for  leave  to  sue.  Notice 
to  the  receiver  of  such  application  is 
sullicient.  Potter  v.  Bunnell,  20  Ohio 
St.  ISO. 

I.  Thompson  v.  Scott,  4  Dill.  (U. 
S.)  50S;  Taylor  v.  Ba  win,  14  Abb.  Pr. 
(N.  Y.)  166;  De  Groot  v.  Jay,  30 
Barb.  (N.Y.)  483;  9  Abb.  Pr.  (N.  Y.) 
364. 
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will  also  be  protected  by  injunction.'  When  such  leave  will  be 
granted  is  fully  treated  elsewhere  in  this  article.*  By  act  of  Con- 
gress receivers  appointed  by  United  States  courts  may  be  sued 
without  leave.' 

(i)  Application  of  Rule  in  Foreign  Courts. — The  rule  that  a 
receiver  cannot  be  sued  without  leave  of  the  court  which 
appointed  him  is  universally  recognized  to  the  extent  of  holding 
that  such  action  is  a  contempt  of  the  appointing  court,  and  that 
such  court  will,  if  it  can  reach  the  plaintiff's  person,  restrain  him  by 
injunction,  or  attach  him  for  the  contempt,  or  both.  Where  the 
suit  is  brought  in  a  foreign  court  a  different  phase  of  the  ques- 
tion is  presented,  and  one  on  which  there  is  some  diversity  of 
decision.  The  great  weight  of  authority  is  in  favor  of  the  full 
application  of  the  rule  by  foreign  courts,*  but  there  are  a  few 

See  this  title,  Management  and  Con-  tlie  custodj  of  property  held  hy  anoth- 

trol  of  Property;   Receiver'!   Passes-  er  court  through  a  receiver,  but  maj 

sion.  Interference  With.  ««tabtiEh  by  its  judgment  a  debt  against 

1.    See  this     title.    Rrmediea     Con-  the  receivership,  which  must  be  recog- 

cerning;  In/nnclions.  nlzed  even  by  the  court  appointing  the 

3.    See    this    title.    Remedies     Con-  receiver,  and  not   open  to   review  by  it 

eernlnei    Suits    Against     Receivers ;  if  the  court  rendering  the  judgment  had 

Adjudication  of  Claims   Against  Re-  jurisdiction    of  the  subject-matter  and 

reiver.  the   parties.     The    order   in    which  i 

S.  V.  S.  Aotof  tSST.— The  act  of  judgment  sorecovered  shall  bepaid,and 
March  3,  1887  (U.  S.  Statutes,  1S86-  the  adjustment  of  equities  between  all 
1887,  551),  provides  that  "every  receiver  pertonA  having  claims  on  the  propertj 
or  manager  of  any  property  appoinled  and  effects  in  the  hands  of  a  receiver. 
by  any  court  of  the  United  States  may  must  neccsBarity  be  under  the  control  of 
be  sued  in  respect  of  any  actortrans-  Ihecourt  having  cuvlody  through  its  re- 
action of  his  in  carrying  on  the  busl-  ceiver,  but  it  does  not  alTect  the  juris- 
ness  connected  with  such  property  diction  of  other  courts  conclusive)^  to 
without  the  previous  leave  of  the  estabtish  bv  judgment  the  existence  and 
court  in  which  such  receiver  or  man-  extent  of  the  claim." 
sger  was  appointed;  but  such  suit  shall  In  Missouri  Pacific  R.  Co.  v.  Teias 
be  subject  to  the  general  equity  juris-  Pacific  R.  Co.,  41  Am.  Sc  Eng,  R.  Gas. 
diction  of  the  court  in  which  such  34,  the  United  States  circuit  court  for 
receiver  or  manager  was  appointed,  so  the  eastern  district  of  LouisianB  held 
far  as  the  same  shall  be  necessary  to  that  the  act  of  March  3,  t8$7,  authorii- 
the  ends  of  justice."  ing  suits  in  such  courts  against  receivers 

Dillingham  v.  Anthony,  37   Am.  &  appointed     by     courts  of  the     United 

Eng.    R.  Cas.   1,   was   an   action  in  a  5/ii/»j  without  the  previous  leave  of  the 

Texan  court    brought     without    leave  court  appointing  him,  does  not  alTect 

against  a  receiver    appointed    by    the  the  jurisdiction   over   or  disposition  of, 

United  States  circuit  court.    The  juris-  any  suit  commenced  in  any  court  of  the 

diction  of  the  court  was   denied,  on  the  United     Stales    before     the     passage 

ground  that  no  court  other  than  Iheone  thereof.     It  was  therefore  held  in  this 


appointing  the  receiver  could  eicrcise  case  that  a  judgment  against  a 

jurisdiction.      This      was      overruled,  appointed  in  a  suit  commenced  prior  to 

The   court,  by    Slayton,    C.    J.,    said:  the  passage  of  said  act,  is  not  conclusive 

"Whatever  may  be  the  true  rule  in  suits  as  against  the   receiver,   when  such  ac- 

brought  against  the  receivers  as  to  the  lion  in  the  State  court  was  commenced 

necessity  for  leave  to  sue  them  in  other  without  the   consent  of  the  appointing 

courts,  under  the   act  of  Congress  of  court;   but   the   judgment  is  subject  to 

March  3,  18S7,  receivers   appointed   by  the  equity  jurisdiction  of  the  appointing 

the  courts  of  the  United  Stales  are  sub-  court. 

ject  to  suit  without   leave  in  any  court  4.  Barton  v.  Barbour,  104  U.  S.  136; 

having   jurisdiction     over  the   subject-  4  Am.  &  Eng.  R.  Cas.    I,    affirming  3 

matter.     No  court    can   interfere   with  McArthur  (D.  C.)   in;  Thompson  v. 
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tes  which  take  the  view  that  want  of  leave  to  sue  the  receiver 
ot  a  jurisdictional  defect.  They  hold  that  such  suit  may  be 
ntained,  the  plaintiff  taking  the  risk  of  the  appointing  court 
ig  able  to  effectively  reach  him  by  attachment  or  injunction.' 
,  Adjudication  of  Claims  Against  Receiver. — The 
rt  will  not  refuse  an  application  for  leave  to  contest  a  right 
inst  its  receiver,  unless  it  is  apparent  that  there  is  no  founda- 

I  for  the  demand.*  But  such  petition  must  show  possible 
ind  for  recovery,  or  leave  will  not  be  granted.'  The  more 
imon  practice  is  for  the  court  to  decide  alt  claims  and  de- 
ids  against  its  receiver  by  petition  in  the  original  action  in 
ch  he  was  appointed,  rather  than  to  authorize  an  independent 
.*     Whether   they  will  dispose  of    the  controversy  in   that 

I.  4  Dill.  (U.  S.)    so8i  Kennedv    v.  vet  his  failure  lo  do  bo  is  no  bar  to   Itip 

inapoHs.  etc.,  R.  Co..  3  Flip.    (U,     ■ 

04;  3  Fed.  Rep.  97;  Keen  i'.  Breck- 

Ige.  96   Ind.  69;   Melendv   i'.  Bar-  Ihetr 

,  7S  Va.  544;  35   Am.  &■  Eng.    R,  Kuiua.— In    St  Joseph,  etc.,  R.   Co. 

6j2  ;   Heath  v.  Missouri,  elc,   R.  v.  Smith,  19  Kan.  215,  where  there  wa* 

8.1  Mo.  617,  an  action  brought   in  a  Kansas  court 

macoiuls. — Kinne;  v.  Crocker,  18  against  a   receiver  appointed  by  a  Fed- 

.  74,  was  an  action  in   a  WUronsin  eral  court,  it  was   held  that  an   altega- 

t  against  a  receiver  appointed  by  a  tion  that   the   defendant   was  duly  ap- 

;ral  court. .  The  court   below    was  pointed     receiver    by    another    court, 

d  to  instruct  the   jury   that   unless  raises  no  question  as  to  jurisdiction.  In 

Ghould  find  that  the  plaintiflT  had  this  case  the  question  was  not  squarely 

•  from  the  Federal  court  to  sue,  he  presented   on   the   record,  there  being 

J    not   recover.     This   Instruction  neither  specific  allegation  nor  denial  of 

refused,  and   the  refusal  was  sus.  granting  of    leave  by  the    appointing 

■d  on  appeal,  the  court,   by  Paine,  court.  The  opinion,  however,  supported 

lying:    "A  court  of  equity  will,  on  the  view  that  the  want  of  leave  was  no 

>per  application,  protect  its  own  re-  bar  to  a  suit,  the  court,   by  Brewer,  J., 

■r  where  the   possession  which   he  saying;  "The  question  always   is,    not 

s  under  the  authority  of  the  court  one   of  jurisdiction,  but  of  contempt; 

ught  to  be  disturbed,  or  where  he  the  ordinary  jurisdiction  of  other  courts 

;d  for  any  act  done  by  the  order  or  1b  in  no  manner  taken  away  or  affected 

etion  of  the  court.     In  such   cases  by  the  appointment  of  a  receiver;  while 

II  sometimes  punish,  as  for  a  con-  the  court  making  the  appointment  may 
It.  any  attempt  to  disturb  the  pos.  draw  lo  itself  all  controversies  to  which 
on  ol*  its  otGcer;  It  will  sometimes  the  receiver  Is  a  party,  it  does  so  by 
ain  suits  at  law,  and  draw  to  itself  acting  directly  upon  the  parties,  and 
iisputed  claims  in  respect  to  the  not  by  challenging  the  jurisdiction  of 
:ct-niatler;   and  sometimes  It  will  other  Iribunals." 

r  suits  at  law  to  proceed.  But  in  Iowa. — Allen  v.  Central  R.  Co.,  41 
lese  cases  it  is  not  a  question  of  Iowa  683,  was  an  action  against  a  rail- 
diction  In  the    courts   of  law.  but  road  company,  of  which  a  receiver  had 

a  question  whether  equity  will  ex-  been  previously  appointed  bv  a  United 

e  its  own   acknowledged  jurisdic-  5/a;«  court.     The  court  he'ld  that  the 

of  restraining  suits  at   law   under  suit  would  lie;  that  suit  might  have  been 

;  circumstances,  and  itself  dispose  brought   against  the    receiver  without 

e  matter  involved.     It  follows  that  leave  of  the  court  which  appointed  him, 

>ugh  a  plaintiff  In  such  a  case,  de-  and    a    fortiori     when      tiie    suit    is 

g    to  prosecute   a  legal    claim   for  brought  against  the  corporation  itself, 

agesagainst  a  receiver,   might.   In  3,  Randfield  i'.  Randfield,.i De  G.  F. 

r  to  relieve  himself  from  the  liabil-  &  J.  766:  reversing  i  D.  &  S.  31a 

3  have  his  proceedings  arrested  by  3.  Jordan  v.  Wells,  3  Woods  (U.  S.) 

lercise  of  this  equitable  jurisdiction,  537. 

properly  obtain  leave  to  prosecute,  *.  This  is  done,  whenever  the  righti 
2-'il 
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nner  or  will  permit  a  new  suit,  is  entirely  within  the  discretion 
the  court.' 

.  Receiver's  Defenses. — In  the  matter  of  defenses  to 
ions  against  him,  a  receiver  stands  upon  the  same  footing  as 
:  party  over  whom  he  has  been  appointed.  He  may  interpose 
:  same  defenses  which  such  party  might  have  pleaded,  and, 
f  versa,  no  others  are  available.*     But  where  the  receiver  also 

1.  The  court  may  decide  the  contro- 
versy on  petition  In  the  original  action, 

secure    equality  directing  an  issue  to   ■  jury,  if  necet- 

First  Nat.  Bank  lary.  to  try  issuei  of  fact.     Metendi'  v. 

,^  Bdrbour,  78  Va,  544;   15   Am.   k  Eng. 

:li.   315;   People  v.  Bank  of  Dans-  R.  Caa,  632;  Kennedy   r.  Indianapolit, 

e.  39   ilun  (N.  Y.)  187;  Melendv  i'.  etc..  R.  Co.,  i  Flip.  (U.  S.)  704;  3  Fed. 

hour,  78   Va.  544;  a.s  Am.  St   Sng.  Rep.  97.     Or  at  its  discretion,  the  court 

Z3.i.(i22\  Kennedy  T/.  Indianapolis,  may  refer  such  issues  of  fact  to  a  mas- 

,  Co.,  3   Flip.   (U.  S.)   704;  3  Fed,  ter.     Kennedy  v.  Indianapolis,  etc.,  R. 

>.  97;    Lehigh    Coal,   etc.,   Co.   v.  Co.,  I  Flip,  (U- S.)  704 : 3  Fed.  Rep.  97; 

itral    R.    Co.,   38    N.   J.   Eq.    175;  or  if  the  case   appears  free  from  diffi- 

ter   T'.   Kingman,   126    Mass.    141;  culty  mav   itself  decide  it  on  the  peti- 

s  r.  Tucker,  35  Ohio  St.  581.  tion,     Lehigh  Coal,   etc.,   Co.  i-,  Cen- 

where  one  purchased  an  estate  tral  R.  Co..  38  N.  J,  Eq.  17^. 


by   , 


a  bill    i 


I  equity  against  re- 
's of  the  bank,  to  have  the  mort- 
e  canceled  on  the  ground  of  fraud, 
he  must  proceed  by  petition  in  the 
se  in  which  the  receiver  was  ap- 
ited.    Porter     i'.     Kingman,     126 


that  of  Party  Over  Whom  Appointed. 
Davis  V.  Duncan,  19  Fed.  Rep.  477; 
17  Am.  &  Eng.  R,  Cas.  191; ;  Honegeer 
V.  Wettstein,  94  N.  Y.  151.  In  this 
last  case  the  court  by  Miller,  J.,  said: 
"  The  receiver,  who  represents  the  de- 
.ny  creditor  who  has  a  claim  upon  fendants,  should  not  t>e  permitted  to 
fund,  but  who  is  not  a  party  to  the  occupy  any  better  position  in  the  de. 
,  will  be  admitted  as  a  party  fense  than  the  defendants  themselves- 
reto  by  coming  in  by  petition  and  His  whole  title  is  derived  from  the  de- 
mitting  himself  to  the  juri)^diclion  fendants,  who  do  not  claim  to  defend 
the  court  for  the  settlement  of  the  the  action  upon  any  such  ground  as  is 
m.  In  re  City  Bank,  10  Paige  (N.  set  up  in  the  answer  of  the  receiver." 
37S.  TeoImleKl  D«reiiM. — A   receiver  can. 

"         "'  ""        not.  eitlier  enpresslv  or  by  implication, 

waive  any  technical  defense  which  may 
be  available  to  him.  McEverB  v. 
Lawrence,  1  Hoffm.  Ch.  (N.  Y.)  173. 

Ezaentlan, — Property  in   the   posses- 
sion of  a  receiver  is  not  liable   to   at- 
tachment nor  to  execution.     See  this 
title.    Managtment    a*d     Control    of 
sequently    appointed,   it    was  held     Property;  Receiver's  Posftstion;  Ef- 
t  a  suit  in  equity  would  lie  against    feet.    Adams   v.  Haskell.  6    Cat.   113; 
to  recover   damages;  on     65    Am.  Dec.    491;  Jackson  t'.  Lahee, 
■  ■  114  III.  387;  Robinson  v.  Atlantic, etc., 

R.  Co.,  66  Pa,  St.  160;  Wiswall  v. 
Sampson,  14  How.  (U.  S.)  53.  If  the 
holder  of  a  lien  against  real  estate  be- 
lieves the  land  should  not  have  gone 
into  the  receiver's  hands,  he  may  apply 
to  the  appointing  court  for  an  order 
a  separate  proceeding  is  the  discharging  the  land  from  the  receiver's 
ppropriate  remedy.  Patys  v.  custody,  so  that  he  can  levy  upon  It. 
3]  N.  J.  Eq.  303.  Robinson  v.  Atlantic,  etc^  R.  Co.,  66 

36'2 


liMi  SspftTAM  Suit  Allowed.— The 
ledy  by  motion  in  the  original  suit 
lot  exclusive,  and  a  separate  suit 
I  be  authorized  in  a  proper  case. 
IB  where  one  entered  into  a  con- 
:t  with  a  receiver,  who  afterwards 
ised   to   allow  him  to   perform   it, 


because  the  claim  was  against  the 
t  funds  of  the  company,  Kerr  v. 
:le.  39  N.  J.  Eq.  83. 
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lents  creditors  his  right  of  defense  may  rise  superior  to  that 
:  party  over  whom  he  was  appointed.' 
[UDGMENTs  Against  Receiver.— In  an  action  against  a 
er  in  his  official  capacity,  judgment  cannot  be  rendered 
it  him  personally.  It  must  be  entered  against  him  as 
er,  and  so  as  to  be  payable  out  of  funds  held  by  him  in  that 
ity,  and  enforceable  only  against  property  in  his  custody.* 
Parties  to  Actions. — The  appointment  of  a  receiver 
lot  abate  pending  actions  against  the  person  over  whom  he 
iointed.^     At  most  it  will  only  render  the  suit  defective  so 

160.  If  the  title  to  real  estate  15  Am.  &  Eng.  R.  Cas.  613;  First  Nat. 
receiver's  possession  be  con'  Bank  v.  E.  T,  Bamum  Wire,  etc., 
a.nd  be  finally  vested  in  one  of  Works,  58  Mich.  31J. 
ties  bv  decree  of  the  court,  it  is  KiiealiftiiMnui.  —  Where  a  receiver 
o  execution,  though  not  formal-  was  appointed  'by  a  master  in  chancery, 
h«rged  from  the  receiver's  cus-  Vfho  had  no  power  to  make  appoint- 
Very  V.  Watltins,  23  How.   (U.  ments,  but  the  papers  had  been  issued 

regularly,  under  the  seal  of  the  court, 

as  ir  the  appointment  liad  been  regular, 
,  .  ,  it  was  held  the  receiver  could  never- 
tody  of  the  bank,  and  theless  defend  an  action  for  trespass 
re  4  534!  U.  S.  Rev.  Stat.,  pro-  of  goods.  Brush  r.Blanch»rd,i9lll.  .11. 
that  "  no  attachment,  injunction  ARer  the  receiver  ha^  taken  posses- 
ution  shall  be  executed  against  sion  imder  his  appointment,  he  cannot 
ich  association  or  its  property,  defend  an  action  to  recover  the  prop- 
final  judgment,''  does  not  pro-  erty  by  setting  up  that  the  order  had 
le  sheriff  from  taking  such  prop-  been  rescinded  without  prejudice.  Pea- 
to  his  possession,  and  the  re-  cock  t>,  Pittsburg  Locomotive,  etc„ 
can  retain  possession  onlv  by  Works,  jj  Ga.  417;  Miller  v.  Loeb,  64 
the  required  security,  torn  Barb.  (N.  Y.)  454. 
ige    Bank     v.     Blye,   101    N.  Y.  I.  Hee  \\m  tiWt,  Suils  by  Receivers; 

Defeases    Available   Against,   p.  139, 

— Where    a    statute    allows    a  n.  i. 

d  to  follow  and  distrain  goods  J.  WoodnifT  p.  Jewett,  37  Hun  (N. 

I,  it  does  not  entitle  hiro  to  a  lien  Y.)  joj;  Com.  v.  Runk,  16  Pa.  St.  135. 

proceeds  of  goods  sold  by   a  re-  If  a  receiver  has  been  disc  hatred,  and, 

for  rent  becoming  due  after  the  underorder  of  court,  has  transferred  all 

jaither  f .   Slockbridge,  67   Md.  assets  held  by  him,  it  is  not  improper 

to  subsequently  enter  judgment  against 
ictloni. — As  a  general  rule  the  him  as  receiver,  when  it  is  made  pay- 
fill  not  hear  applications  for  an  able  out  of  funds  which  may  there- 
ion  against  its  receiver.  The  after  come  into  the  receiver's  hands  or 
course  is  to  apply  for  leave  to  under  the  direction  of  the  court.  Wood- 
uit,  or  for  immediate  relief  by  ruff  v.  Jewett,  37  Hun  (N.  Y.)  205. 
rcise  of  the  court's  supervisory  A  judgment  against  a  corporation 
Smith  I'.  Earl  of  EHingham,  z  over  which  a  receiver  has  been  ap- 
131;  Winfield  v.  Bacon,  34  Barb,  pointed  In  another  State  is  not  binding 
)  i.i;4-  on  the  receiver  in  the  Stale  of  his  ap- 
Vlaxtar. — Where  different  par-  pointment,  when  he  was  not  made  a 
im  the  same  fund  in  a  receiver's  party  to  the  action.  McCullouch  v. 
he  may  compel  them  to  inter-  Norwood,  5S  N.  Y.  562. 

Winfield  f.  Bacon,  24  Barb.  (N.  a.  Mercantile   Ins.   Co.  «.  Jaynes,  87 

|.  Ill- '99;    People  V.  Barnett,  91    111.  433; 

«1«  by  a«c«lT«r.— A  receiver  has  WiUink  v.  Morris  Canal,  etc.,  Co,,  4N. 

ne  right  of  appeal    as  a  party  J.  Eq.  377 ;  Tracy  v.  First  Nat,   Bank, 

int,   from  a  judgment  ttfTecting  37  N.  Y.  533;    Knauer  v.   Globe    Mut. 

ite  he  represents,  that  the  parly  L.  Ins.  Co.,  46  N.  Y.  Super,  Ct.  370; 

hom  he  is  appointed  would  have  South  Carolina  R.  Co.  v.  People's  Sby. 

VIelendy  v.  Barbour,  78  Va.  544;  Inst.,  64  Ga.  18;  13  Am.  &  Eng.  R.  Cat. 
253 
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as  to  make  it   irregular  for   the   plaintiff  to   proceed    until  the 

4:]i ;   Second   Nat.  Bank  i'.  New  York  the  Slate  in  which  the  corporation  wis 

Silk  Mfjj.  Co.,  II  Fed.  Rep.  532.  disaolved.     McCullouch    r.   Norwood, 

Effect  Of  JndsmBiLt.— A  judgment  re-  5S  N.  ¥.  562.  The  fact  that  the  re- 
covered in  such  a  case  is  not  a  lien,  en-  .  ceiver  't>y  order  of  court  prosecuted  in 
titling  the  plainlifT  recovering  it  to  a  appeal  from  a  tbrmer  judgment  recov- 
preference.  It  simpl/  determines  Ihe  ercd  againBl  the  corporation  before  iit 
amount  due  him.  Attorney  Gen'l  v.  dissolution,  in  the  same  action  in  which 
Continental  L.  Ins.  Co.,  93  N.  Y.  630,  thejudgmentwaerenderedidoesnottiind 
o^™i\.?-i8Hon(N.  Y.)36o.  him.     Peoples.  Knickerbocker  L.  Ins. 

Oarporatloiu. — So  long   ae  the  corpo-  Co.,  106  N.   Y.  619;    20   Am.  &   Eng. 

ration  over  whom   Ihe   receiver   n   ap-  Corp,  Cas,  571. 

pointed  has  not   been  dissolved,  and  no         An  insurance  company  was  attached 

order  or   injunction  exists   restraining  as  garnishee.     Suhsequently  the   insur- 

Buits  against  it,  it  may  still  be  sued  and  ance  was  dissolved   and  a   receiver  ap- 

defend   In   its  own  name.      Pringle   v.  pointed   in   the    manner   provided    by 

Woodworth,   90   N.  Y.  joj;   Bedell  i>.  statute,     A  motion  was  made   by  the 

North  America  L.  Ins.  Co.,  7  Daly  (N.  receiver   to  dissolve  the  attachment,  on 

Y.)  173;    Allen  v.  Central   R.   Co.,  42  the  ground  that   by   the  dissolution  of 

Iowa   6S3;  St.  Joseph,  etc..    R.  Co.  v.  the   corporation    all    suits    against    it 

Smith,  19  Kan.  22y,  Boston  Glass  Man-  abated.     Held,  that  under  the  Pennsyl- 

ulactory  v.  Langdon,  24    Pick.  (Mass,)  vania  Btatutc,  the  receiver   stood  in  the 

49;  15  Am.  Dec.  392:  Revere  i'.  Boston  place  of  tlie   corporation,  and  that  the 

Copper    Co.,    15    Pick.    (Mass.)     m;  attachment   should    not   be   dissolved; 

Ohio,  etc.,  R.  Co.  I'.   Nicklcss,  71   Ind.  that   Ihe    proper    course  was    for    the 

371;  Wyatt  K.Ohio,  etc.,  R.  Co..  lo  III.  plaintiff  to  move  for  the   substitution  of 

App.  2S9;   Life   Assoc,  of  America  v.  the   receiver  as     defendant,   and   then 

Goode,  71    Tex-  90;   Bank  of  Bethel  t:  prosecute  the  suit  to  judgment.      Pick- 

Pahquioque   Bank,    14    Wall.    ;U.   S.)  ersgill  f.  Myers,  99   Pu.  St.   602;   Hars 

3^3',   36     Conn.    325.      Statutes   have  v.  Lycoming   F.   Ins.   Co..  99  Pa.   St. 

changed   this   Ta\e\n  Maine,  Leathers  621. 

I'.  Shipbuilders'    Bank,  40  Me.  3S6,  and         In  People   t'.  Knickerbocker  L.   Ins. 

in  Ohio,  Stetson  v.  City    Bank,  i  Ohio  Co.,  7  N.  Y.  St.  Rep.  2S7,  it   was  held 

St.  167.  that  actions  pending  against  a  corpora- 

Wheii     CoTporMloa     DlsiiavM. — Bui  tton  at   the  lime  of  its  dissolution  must 

when  a  corporation  is  dissolved   and  a  be  revived   in  the  name  of  the  receiver. 

receiver     Is    appointed,    unless     some  but  that  this  was  not  necessary  if  the 

slalutory  remedy  provides  for  their  re-  receiver    voluntarily    made   himself  a 

vival,  all  suits  pending  absolutely  abate,  party.     See  also  cases  cited   at   the  be- 

and    all     further    proceedings     for    or  ginning  of  Ihe  immediately    preceding 

against  it  are   void.     Merchants'   L.  &  note. 

T.  Co.  i<.  Clair,  107  N.  Y.  663;  Hoi-  Qoaal  DUiolntloii— The  dissolution 
lingshead  i'.  Woodward,  107  N.  V.  96;  of  a  corporation  for  insolvency  or 
Sturges  f.  Vanderbilt.  73  N.  Y,  384;  non-user,  misuser,  or  some  other  cause 
People  1 1.  Walker,  17  N.  Y.  soi;  Rem-  of  forfeiture  is  not  such  a  dissolution, 
ington  V.  Samana  Bay  Co.,  140  Mass.  until  It  has  been  judicially  declared,  ai 
494;  12  Am,  &  Eng.  Corp.  Cas,  97;  to  make  the  corporation  extinct.  It 
Thornton  v.  Marginal  Freight  R.  Co.,  may  still  sue  and  be  sued,  notwith- 
113  Mass.  31;  Merrill  I'.  Suffolk  Bank,  standing  the  appointment  of  a  re- 
31  Me.  57;  yy  Am.  Dec.  649;  May  v.  ceiver,  and  a  judgment  so  obtained  is 
State  Bank,  2  Rob.  (Va.)  56;  40  Am.  conclusive,  as  against  the  receiver  and 
Dec.  716;  Saltmarsh  i'.  Planters',  etc.,  other  creditors,  of  the  validity  and 
Bank,  17  Ala.  761;  Ingraham  v.  Terry,  amount  of  Ihe  plaintilTs  claim.  Kin- 
11  Humph,  (Tenn.)  ^73;  Farmers',  etc.,  caid  v.  Dwinelle,  w  N.  Y.S48;  Pringle 
Bank  r.  Little,  8  W.  &  S.  (Pa.)  207;  v.  Woodworth,  90  N.  Y.  soa ;  Bank  of 
Greeley  v.  Smith,  3  Story  (U.  S.)  657.  Niagara  v.  Johnson,  8  Wend.  (N.  Y.) 
A  judgment  recovered  In  an  action  645;  Mickles  i',  Rochester  City  Bank, 
pending  In  another  State  after  the  dls-  11  Paige  (N.  Y.)  118;  43  Am.  Dec. 
solution  of  H  corporation  and  appoint-  103;  Revere  r.  Boston  Copper  Co.,  15 
menl  ofareceiver,  without  the  receiver  Pick.  (Mass.)  351;  Boston  Glass  Man- 
having  been  made  a  party,  is  void  in  ufactory  1'.  Langdon,  14  Pick,  (Mass.] 
254 


RECEIVERS.  Soito  AgUort  SMtiToi. 

r  has  been  brought  in  as  a  party,'  and  if  the  effect  of  the 
:nt  will  not  go  beyond  the  person  of  the  defendant,  the 
r  should  not  be  made  a  party.*  The  receiver  has 
tus  whatever  in  such  pending  suit  until  he  has  been 
ly  made  a  party  thereto.*  The  plaintiff  in  such 
g  action  is  not  bound  to  bring  in  the  receiver.  It  is  for 
eiver  to  intervene  and  make  defense  if  it  be  to  the  inter- 
he  parties  he  represents  that  he  should  do  so.*  Whether 
^er  shall  be  permitted  to  defend  in  a  pending  action  is 
ionary  with  the  court. 

CTioNs  Arising  Out  of  Receivership.— It  is  quite 
n  in  the  United  States  for  receivers  to  be  authorized  to 
n  the  business  of  the  parties  or  corporation  over  whom 
e  appointed.  This  is  especially  frequent  in  the  case  of 
rships   over   railroads.     The   liability   of   such   managing 

\ta.  Dec.  iga;  Hunt  7'.  Co-  the  relief  of  the  plainiiff."  Arnold  v, 
ns.  Co,,  55  Me.  290.  Suffolk  Bank,  17  Barb.  (N.  Y.)  434, 
son  i:  Wilson,  i  Barb.Ch.(N.  3.  An  action  was  begun  against  a 
In  this  case  it  was  decided  bank,  and  certain  money  in  the  hands 
ending;  suit  was  neither  barred  of  a  third  person  was  attached.  A  re- 
ed by  the  appointment  of  a  ceiver  was  subsequently  appointed  over 
of  the  defendant;  that  at  most  the  bank,  and  he  moved  to  have  the  at- 
only  render  the  suit  defective  tachment  vacated.  Held,  that  he  had 
I   make    it    irregular   for   the  no  status  whatever  unlil  he  should    be 

to  proceed   further   until   he  made  a  party  to  the  action.     Tracy  v. 

ight  in  the  receiver,  which,  in  First  Nat.  Bank,  37  N.  Y.  533.     In  this 

equity,  should  be  done  by  a  case   the   court,  by  Hunt.  C.   J.,   said: 

ental  bill  in  the   nature   of   a  "The  objection  that  the  receiver  has  no 

vivor.  .'lafus  in  court  I  regard   as  fatal.     The 

ere  one  brought  suit  against  a  action    was    commenced    against    the 

a  mere  money   demand,  and  bank  before  the  appointment  of  a  re- 
al the  receiver  of  the  bank  be  ceiver,  and,  so  far  as  the  papers  Ehow.fs 
party,     it     was    held     that  still  in  progress  under  that  title.  There 
itifT  had  no  right  to  make  the  is  no   objection  to    its   continuance  In 

a   party  defendant,  the  court  that  form   until  final    judgment  ie  ob- 

t,  ].,  saying:  "Tiie  complaint  tained, and  such  is  the  common  practice 

aslE  any  judgment  against  the  in  the  United  Stales.     ...     It  waa 

o.,   or    show    any  reason   for  competent  for  the  receiver  to  apply  to 

it  a  party  to  the  suit,  beyond  make  himself    a  party,  either  on   the 

^  statement    thai    it    has    been  ground  that  ail  the   interest  of  the  de- 

d  receiver  of  the  Suffolk  Bank,  fendant  had  vested  in  him,  or  that   the 

e  that  the  rights  and  obliga-  rights  of  all  parties  could  not  be  proper- 

ving  from  this  make  it  proper  ly  settled  unless    he    should  be   made 

lary  to  sue  the  receiver  with,  or  a    party     to    the     aclion.      ...      In 

if  the  bank,  but  there  must  be  neither  case  can  he  appear  or  move  un- 

ht  to  relief  from  the   receiver  til   such    order    is  obtained.     He   is  a 

nd  some  relief  prayed.     The  stranger  to  the  proceedings." 
t  that  A  is  the  assignee  or  re-        4.  The  appointment  of  receivers  of  a 

B,  whether  these  be   natural  railroad  company,  pending  proceedings 

ial  persons,  will   not  justify  a  in  another  court  against  the   company 

of  B  in   bringing  in  A   as  a  for  construction  damages,  does  not  in- 

every  suit  against  B,  or  where  terfere  with  the    prosecution    of  such 

its    and    the   remedies   of    the  proceedings,     and     the   plaintiff  is    not 

BO  far  as  appears,  end  with  B,  bound   to  bring  in   the  receiver.     It  is 

issignee  or  receiver  is  not  to  the  receiver's  business  to  intervene  and 

ed  by  the  suit,   nor  to  be   ad-  make  defense  If  the  interests  of  those 

r  compelled  to  do  anything  tor  whom    he  represents  require    that   he 


sceiver,  in  his  official  capacity,  may  be  said,  in  general,  to  be  the 
ame  as  that  of  a  person  or  corporation  carrying  on  a  like  business 
3  owner.' 

3.  InjimotionB  in  Conneotion  with  Receiven— «.  Appointment 
'F  Receiver  Operating  as  Injunction. — It  has  been  held 
hat  the  appointment  of  a  receiver  operates  as  an  injunction,  and 
hat  an  order  for  an  injunction  is  always  more  or  less  included  in 
n  order  for  a  receiver  * 

i.  Points  of  Resemblance  Between  Injunctions  and 
tECElVERS. — There  is  a  marked  similarity  in  the  results  ob- 
ained  by  a  court  of  equity  in  the  granting  of  interlocutory  in- 
jnctions  and  the  appointment  of  receivers.  Both  are  extraordi- 
ary  remedies'  as  distinguished  from  the  more  usual  methods  of 
Tocedure  at  law  and  in  equity,  and  are  used,  in  the  discretion  of 

lould  do  so.     Mercantile  Trust   Co.  prnpriate  reinedj  would  be  b^  injunc- 

.  Pittsburg,  etc.,  R.  Co..  3q  Fed.  Rep.  tion.     Hall  r.  Hall,  3  M.  &  G.  79. 

ja.  See     contra,    Boyd    v.    Murray,   j 

1.  The  qucBtions  arising  out  of  such  Johns.  Ch.  (N.  Y.)   47,  in  which  caee 

sceiverships   are    principally    consid-  the  bill  charged   that   A,  by  will,  ap- 

red  In  railroadcases.and  will  be  (blind  pointed   B   one   or  his   eieculors,  and 

illy  treated  elsewhere.      See  Receiv-  who  alone  acted.    That  he  left  a  large 

RS  OF  Railroads.  real  and   personal  estate,  and  gave  (he 

1,  In  Evans  v.  Coventry,  3  Drew.  83,  executors  powers  and  directions  rela- 
te vice-chancellor  in  his  opinion,  tive  to  the  dislribution  of  the  estale. 
lys:    "Having     prayed,     .    .     .     that  That     the     executor    confounded    the 

receiver  shall  be  appointed  until  a  estate  with  his  own,  and  made  no  divi- 
inding  up  shall  take  place,  the  sixth  dend  or  distribution.  That  he  died 
aragraph  of  the  prayer  is  for  an  in-  leaving  the  defendant  his  executor,  who 
inction  to  restrain  the  defendants  is  acting  in  the  same  manner,  and  is  in 
om  getting  in  any  of  the  assets  of  the  failing  circumstanceB.  and  makes  no 
}ncern.  That  Is  connected  in  fact  dividend,  etc,  and  abuses  his  trust,  etc. 
ith  the  appointment  of  a  receiver,  The  plaintiffs  are  assignees  of  some 
id  I  may  observe  with  respect  to  that,  of  the  legatees.  Prayer  for  an  injunc- 
lat  of  course  the  appointment  of  a  re-  tion  prohibiting  the  defendant  from  in- 
;iver  (If  a  receiver  were  appointed),  termeddling  with  the  estate  of  A.  or 
ould  of  itself  operate  as  an  injunction;  the  rents,  etc.,  by  collecting,  etc. 
id  it  would  not  be  necessary,  if  a  re-  The  chancellor  in  the  opinion  of  the 
aver  were  appointed,  to  go  on  and  court  says:  "The  appointment  of  a  re- 
rant  an  injunction  in  terms;  but  where  celver  is  quite  a  distinct  question  from 
ustees  or  persons  in  a  fiduciary  char-  that  of  an  injunction.  A  receiver  can 
:ter  have  misconducted  themselves,  act.  He  is  a  substituted  trustee.  But 
len  the  court  will  often  grant  an  in-  after  injunction  no  person  can  act  and 
incjion  as  well  as  a  receiver,  not  be-  what  are  to  become  of  the  rights  of 
luse  an  injunction  h  necessary  to  other  legatees,  and  of  debtors  and  cred- 
■event  a  party  from  receiving  when  a  itors?  They  cannot  demand  or  receive 
tceiver  is  once  appointed,  but  for  the  or  pay,  for  there  is  no  representative  of 
irpose  of  marking  its  sense  of  the  con-  the  estate.  The  power  of  the  executor 
let  of  the  parties  who  have  so  miscon-  is  wholly  suspended.  Such  an  extra- 
icted  themselves,  See  Kerr  on  ordinary  measure  as  an  injunction  in 
the  first  instanci!.  going  to  the  whole 
power  of  the  executor,  seems  not  10  be 
conformable  to  precedents,  and  might 
iclion.  it  be  very  injurious." 
ip  cases,  8.  In  McCarthy 
here  there  are  a  number  of  partners,  Pr.  (N.  Y.)  139,  the  court  by  Irgrahan  . 
id  the  object  of  the  court  is  to  exclude  J.,  observes:  "Both  the  appointment  of 
me  or  one  only,  from  intermeddling  a  receiver  and  the    allowance  of  an  in- 

the  partnership  affairs,  the  more  ap-  Junction  arc    provisional    remedies  of 
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rt,*  to  accomplish  the  same  putpose — that  of  the  preserva- 
the  hind  or  property  pending  litigation.  They  are  provi- 
nr  auxiliary  to  the  main  purpose  of  the  action,  and  are 
esorted  to  for  a  final  determination  of  the  rights  of  the 
the  object  of  the  court  being  simply  to  preserve  the 
property  in  statu  quo  until  the  rendering  of  a  final  de- 
In  order  to  determine  the  right  to  an  injunction  or  a 
r,  it  is  sometimes  necessary  for  the  court  to  go  into  the 
of  the  cause,  but  their  investigations  are  not  made  with  a 

I  final  adjudication.  On  the  other  hand,  cases  often  arise 
m  injunction  or  receivership  may  be  granted  without  any 
ration,  as,  for  instance,  where  the  plaintiff  shows  an  appa- 
le  and  the  court  is  satisfied  that  there  is  sufficient  danger 
to  warrant  them  in  extending  their  aid  by  one  or  both  of 
xtraordinary  remedies.* 

right,   and   either   would   give  where  the  rights   of  third    partlei  may 

on  of  the  case    to  the  court  in  be  concerned." 

e  action  wag  brought."  TitlB  Hot  JUbcted  Xfj  I&JiuietiiHi  or  B«- 

letton  in  OruiUng  InJnsoUoiu.  eelvar. — The  granting  of  an  injunction 

ght  to  an  injunction  lies  In  the  or  receivership  does  not  in  anv  wa^  af- 

nscience  of  the  chancellor  act-  feet  the  title  to,  or   create   any  special 

all  the  circumstances  belong-  Hen  upon    the  property*     Ellis  v.  Boi- 

ch  particular  case.     Reddall  v.  ton,  etc.,  R.  Co.,  107  Mass.  i. 

\  Md.  444;     f4  Am.  Dec.  ^qo;  3.  Murdock's   Case,   l  Bland   (Md.> 

d  Sav.  inst.  v.  5chroder,8  Gill  469;    30    Am.    Dec.     381;    Duvall    v. 

l.)9i;  Tide    Water  Canal  Co,  Waters,   i    Bland   (Md.)  569;    18  Am. 

r,9"Gill  &J.    (Md.)   479;  Ro-  Dec.  350;   Mays  v.  Rose,  Freem.  Ch. 

Itrauas,  10   Md.  89;    Nusbaum  (Miss.)   703;    Bosley   v.   Susquehanna 

II  Md.  jij;  Wilson  v.  Mayor,  Canal,  3  Bland  (\Id.)  63;  Leavilt  v. 
Baltimore,  5  Gill  (Md.)  391;  Yates,  4  Edw.  Ch.  (N.  Y.)  i6j;  Eili- 
ey  I.  Hartford, etc.,  R.  Co.,  33  cott  !■.  Warford,  4  Md.  80;  Brown  v. 
>;  Capner  v.  Flemlngton  Iron  Northrup,  [  1;  Abb,  Pr.  N.  S.  (N.  Y.l 
.  J.  Eq.  467;  Perkins  f.  Collins,  333;  Ellis  r.  Boston,  etc.,  R.  Co.,  107 
q.  483.  Mass.  1;  Hottenstein  v.  Conrad,  9  Kan. 
ilai  QoTBTnlnK  DlserBtlon,  see  435;  Huguenln  v.  Basetey,  13  Ves.  105. 
d  I'.  Cope,  zc  Beav.  140.  A  receiver  may  be  granted  on  motion, 
don  In  Apptinttiig  B«calT«r. —  notwithstanding  the  reservation  of  all 
iting  of  a  receiver  is  a  matter  matters  under  the  decree,  for  this  Is  a 
tion  to  be  governed  by  a  view  of  mere  provlBlonal  order.  Cot^e  v. 
e  circumstances  of  the  case,  one  Gwyn,  3  Atk.  690. 

ilrcumstances  being  the  prob-  S.  In  Le.ivitt  v.   Yates,  4  Edw.  Ch. 

if  the  plaintiff  being  ultimately  (N.  Y.)  134,  the  Vice-Chancellor,  ob- 

!o  a    decree.    Thus,  a  receiver  serves :  "The  argument  (on  motion  for 

Md  in  a  case   where  important  granting   an   injunction   and   receiver) 

ose  upon  the   construction  of  has  embraced  all  the   points  which  the 

lat  construction  being  attended  pleadings   are    calculated    to    present 

siderable    doubt  and  difficulty,  when  the  cause  shall  he  brought  to  a 

Homan,  3M.    &  G.  378;  Pul-  hearing  for  a  final  decree;   but  it  does 

incinnati".   etc.,  R.'Co.,  4  Biss.  not  follow  that  a  decisive  opinion  is  to 

17.  be  expressed  in  this  stage  of  the  cause 

'helplcy    V.    Erie    R,    Co..    6  upon  the  rights  of  all  the  parties;  for, 

[U.  S.)  371,  the   court  by  Nel-  whatever  may  be  the  result  of  a  motion 

observes:     "Indeed,  I  am    not  of  thiskind, the  general  underatandingis 

I  to  admit  that  an  order  (or  an  that  it  is  without  prejudice  to  the  ulti' 

in,  or  a    receiver,  can   be  made  mate  decision   to  wliich  the  court  may 

proper  case,  even  with  the  con-  be  called   upon   to   make.     Insolvency 

both  parties,  more  especially  and  danger  to  the  fund  pending  the 
JO  C.  of  Lr-17                          267 


RECEIVERS. 

%  Points  of  Differenxe  Between  These  Remedies— (i) 
feet  on  Possession  of  Properly. — The  most  noticeable  difference 
tween  the  equitable  remedies  by  injunction  and  receivership  is 
:  effect  they  each  have  on  the  possession  of  the  fund  or  property 
litigation.  The  appointment  of  a  receiver  invariably  neces- 
ates  a  change  of  possession,  and  frequently  changes  the 
itus  of  the  fund  or  property,  or  entirely  disposes  of  it,  while 
;  granting  of  an  injunction  never  affects  the  possession,  or  in 
y  way  changes  the  attitude  or  relations  of  any  of  the  parties 
ncerned.  Thus,  it  will  be  seen,  that  where  the  object  is  to  dis- 
ssess  the  defendant  and  vest  the  possession  and  control  of  the 
[id  or  property  in  the  officer  of  the  court,  the  appointment  of  a 
reiver  is  the  proper  remedy,  and  where  the  necessities  of  the 
ie  merely  require  a  preservation  of  the  fund  or  property  pend- 
if  litigation,  the  proper  remedy  is  by  injunction.^ 
[2)  Distinct  and  Separate  Remedies. — While  a  court  of  equity 
ly  deem  it  expedient  to  resort  to  both  of  these  extraordinary 
nedies  in  the  same  cause,*  they  are,  nevertheless,  distinct  and 
larate  remedies,  often  used  for  the  attainment  of  different  re. 
Its;  and  it  does  not  necessarily  follow  that  an  injunction  will 
vays  be  granted  after  the  appointment  of  a  receiver,  or  that  a 
:eiver  is  a  necessary  incident  to  an  injunction.  Cases  may  arise, 
wever,  where  an  injunction  accompanies  the  appointment  of  a 
:eiver  almost  as  of  course,^  or  where  a  receiver  is  considered  a 


gation  with  a  prima  facie  case  and  Great  Weitem  R.  Co.  v,  Oxford  Junc- 

ibable  cauie   for  sustaining  the  bill  lion  R.  Co.,  3  Phlll.  Ch.  597.     See  alM 

,  or  ought  to  be  suflicient  In  the  first  Blakencj-  v.  Dufaur,  15  tieav.  40. 

tance  to  found  an  tnjunctlon  and  a  In  interlocutorr   applicatioDs  for  In' 

eivership   upon,  without  going  ml-  junctions  or   rece'lvers,  the  court   will 

ely  Into  the  merits.     My  own  obser-  confine  Itself  stricllj-  to  the  Immedlats 

ion  hat  taught  me  to  believe  thai,  in  object  sought,  and,   as   far  as  possible, 

leral,  It   U  most   prudent  and   best  abstain  from  prejudging  the  question  Ir 

imotes   the  ends  of  justice  to  go  no  the  cause.     Skinners  Co.  v.  Irish  Soc. 

ther  upon  a  motion.     A  decision  of  1  M.  &  C.  162. 

cause  is  not,  therefore,   to  be  ex-  1,  Murdock's    Case,  1    Bland  (Md.J 

ted   now.     I  am  only  about  to  look  461;  ao  Am.  Dec.  381;  Bosley  v.   Sus 

}    it    for    the     purpose     of    seeing  quehanna  Canal,  3'BlBnd  (Md.)  63. 

ether  a  proper  case   for  an  Injunc-  3.  A   court   may,   in    its   discretion 

1  and  a  receiver  is  presented."  grant  one  of  these   remedies  or  both 

The  court  will  in  many  cases  Inter-  Whitney    i'.   Buckman,   ]6    Cal.    447. 

!  to  preserve  property  in  italu  quo  Nichols  v.   Perry  Patent  Arm  Co.,  11 

ing  the  pendency  of  a  suit  In  which  N.J,   Eq,   136,    Rawnsley  v.  Trentoi 

rights  to  It  are   to  be  decided;  and  Mut.   L..  etc.,   Ins.   Co,,  9  N.  J.   Eq 

t  without  eipressing,  and  often  with-  347. 

having  the   means  of  forming  any  S.  In  Siegliortner  v.  Welssenbom,  k 

nionas  to  such  rights.     And  in  order  N.  J.  Eq.  171,  the  chancellor  observes. 

iupport  an  injunction  for  such  pur-  "In  suits  l>etween  partners  to  dissolve  i 

e,  it  is  not  necessary  for  the  court  partnership,  a  receiver  will  not  be  ap- 

leclde  upon  the  merits  in  favor  of  pointed,  or   an   injunction   granted   01 

plaintlflT.      If,    therefore,   the    bill  continued   to   restrain  a  partner  frorr 

«s    a   substantial  question  between  acting,  unless  the  facts  shown  are  sucli 

parties,  the  title  to  the  Injunction  as  would,  upon  the  final  hearing,  entitle 

Y  be  good,  and  yet  the  title  to  the  the  complainant  to  a  decree  of  dissolu' 

ef    prayed    tnay     ultimately    fall,  tlon;    and  when  such  facta  are  catab- 
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ry  incident  to  an  injunction.'  Upon  motion  for  an  in- 
1,  ttie  court  may  properly  appoint  a  receiver  instead  of 
g  ttie  injunction,  if,  in  their  opinion,  the  facts  make  out  a 
case  for  a  receiver;*  and  so,  on  the  othev  hand,  a  receivcr- 
\y  be  refused  where  the  facts  show  to  the  satisfaction  of 
irt  that  the  interests  of  all  parties  concerned  would  be 
iroperly  protected  by  an  injunction,'  In  ail  such  cases 
of  equity  will  employ  the  remedy  best  adapted  to  the 
stances  and  requirements  of  each  particular  case, 
HEN  Neither  Remedy  ArPLicABLE — (i)  W/un  Relief 
Had  at  Law. — The  familiar  maxim  that  equity  will  not 
aid  where  there  is  a  full,  adequate  and  complete  remedy 
applies  in  cases  of  injunctions  and  receiverships,  and  unless 
uJiar  circumstances  of  the  case  warrant  the  interference  of 
of  equity  by  injunction  or  the  appointment  of  a  receiver, 
ties  will  be  left  to  their  remedy  at  law.*     The  mere  fact 

1   general,  a   receiver   will   be  Anhebrook.    3    Ruse.    99;     Oakley   v. 

i   and  the  defendant  enjoined  P.iterson  Bank,  1  N.  J,  Eq.  178. 

lodngof  or  meddling  wilh   the  Wbeie  ui  InjuUctloiL  Ii  ft  Bar  to  B«- 

lip  property.     The  injunction  oalTarahlp  In  ft  Lfttar  Suit  In  AnotlMV 

:he   appointment  of  a  receiver  Oonrt. — U  has  been. held  in  New  Turk, 

B   a   matter   of  course."     See  where  the  remedies  by  injunction  and 

isall  I'.  Colie.  10  N.J.  Eq.  63 ;  appointment   of  receiver  are  of  equal 

eters,  13  ?(,  J,  Hq.  40 ;  Good-  importance,  that  where  an  injunclion  b 

Whilcomb,    I  J.   &    W.   569;  properly  granted  by  a  competent  court 

JeycB,  4  Beav.  503;  Morgan  c'  it  will  prove  a  bar  to  a  recelverahip  In 

rk,  etc.,  R.  Co.,   10  Paige   (N.  a   later  suit  In  another  court  between 

40  Am.   Dec.  344;    Graven-  the   same   parties,  on   the  ground   that 

ppcal,  49  Pa.  St.  310;  Rote  v.  one   court   will  not  interfere  with  the 

o  Md.  466;  Miller  I'.  Jonei,  39  proceedings    of    another     which     haa 
already   acquired    jurlullction    of    the 

>enn  v.  Whiteheads,  13  Gratt.  parties    and    the    rrs.      McCarthy    v. 

,  the  court  by  Moncure,  I.,  ob-  Peake,   9  Abb.    Pr.  (N.   Y.)   164;    t8 

•The    power     to    appoint     a  How.  Pr.  (N.  Y.)   138.     See  Beach  on 

where  one  Is  necessary  for  the  Receivers,  4  737. 

1,  preservation  or  sale  of  prop-  9.  Whitney  v.  Buckman.  16  Cal.  447. 

jing  an  injunction  suit,  is  inci-  8.  Rawnslcy  v.  Trenton  Mut.  L„  etc., 

he  power  to  grant  an  Injunc-  Ins.  Co.,  9  N.  J,    Eq.    347;  Oakley  v. 

.     .     The    necessity   for     the  Patersnn  Bank.  3   N.J.  Eq,  173. 

lent  of  a  receiver  in   this  case  Berenal  ot     &*cBlT«rilLlp    Oparfttaa 

purposes  before  mentioned,  is  as  KBTaraal  of  Injunction, — Where  the 

y  the  answers  of  the  appellees;  Injunction  is  a  mere  adjunct  to  the  re- 

■hlch    It    appears    that    when  ceivership,    the  reversal   of  the   latter 

by  the   injunction   they  were  carries  away  the  injunction  also,   Mer- 

in  winding  up  their  business,  rell  v.  Pemtwrton,  61  Ga.  39. 


properly,   collecting        4.  Wooden  v.   Wonden,  3  N.   I.  Eq. 

paying  their  debts.    439;  Mullen  v.  Jennings,  g  N.   J.  Eq. 

interests   required   that   the     193 ;  Parmley  v.  Tenth  Ward  Bank,    ~ 


fdits,  and  paying  their  debts, 
ir  interests  required  that  the 
d  collections  should  be  made 
ittle  delay  as  poEKible,     Indeed.    43  How.  Pr.  (N.  Yr)"497;  AkVill 


d  collections   should  be  made  Edw.  Ch.  (N.  Y.)'395;  Corev  ».  Lottg. 

—le  delay  as  poBnible,     Indeed.  43  How.  Pr.  (N.  Y.)  497;  AkVill  u.ScT- 

\\  of  the   appelleeii.  in  their  di 

of  this  case,  did  not  question,  S 

ned  to  admit,  the  propriety  of  40  III.  179:  Hart    v.  Marshall,  4  Minn, 

a  receiver,  if  it  was  proper  394;  Webster  v.   Couch,  6  Rand.  (Va.) 

le  the  injunction."     See  also  (ig;  Poagen.  Bell,3   Rand.  (Va.)  s86j 

3ull.44  111.  97;   Dunnv.Mc-  Sollory  f.  Leaver,  L.  R^gEq.  3-   '^-- 

|8     Ga.    179;    Dumbville   f.  men  n.  Hawkes,  9  J.  &  L.  674. 
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at  the  remedy  at  law  has  been  overlooked,'  or  has  been  lost 
r  the  laches  of  the  agg^eved  party,*  is  no  excuse  for  the  appli- 
ition  to  a  court  of  equity  for  either  of  the  equitable  remetlies. 

(2)  When  Barred  by  Long  Acquiescence. — Long  and  continued, 
[quiescence  in  a  particular  grievance  is  an  effectual  bar  to  relief 

a  court  of  equity.  And  a  plaintiff  who  has  slept  upon  his  rights 
nnot  afterwards  seek  redress  through  the  medium  of  an  injunc- 
on  or  a  receiver.* 

(3)  When  Title  to  Public  Office  in  Dispute.— K\\  disputes  con- 
^rning  the  title  to  public  offices  are  properly  determined  bypro- 
:edtngs  in  quo  warranto  or  other  appropriate  remedies  in  courts. 

law.  Consequently,  a  court  of  equity,  not  being  the  proper 
rum  for  the  consideration  of  such  controversies,  will  not  lend  its 
d  by  injunction  or  receivership,*  But  when  the  dispute  is- 
infined  to  the  fees  and  emoluments  of  a  public  office,  consid. 
ed  as  contract  rights  or  property  merely,  it  seems  that  the 
)propriate  remedy  then  is  in  equity  and  both  the  remedies  by 
junction  and  receiver  may  be  properly  granted.* 

1.  Although  It  mij  be  manifeit  that  Co.,  «nd  for  the  last  ceven  jrean  under 

eat  injuBtice  ha*  been  done  a  defend-  the  atvle  of  A.  &  B.     During  the  fint 

t  at  law,  by  the   verdict  and    judg-  fourteen  vears,  and  for  rather  more  than, 

■nt  against  him  there,  jet  if  this  in-  a  year  al^erwards,  the  name  of  A.  alone- 

itice  has  not  been   produced  bjr   any  was  Ktampcd  upon  tertain  manu factum* 

lud  or  surprine  on  the  part  of  the  •  of  the  partnership.  An  injunction,  re- 
lintilT,   but    is     the  result    either   of    straining  the  use  of  the  name  A.  upon: 

c    defendant's    own    negligence,    or  the  goods,  or  of  any  other  name  than 

his    counsel's     ignorance    or    bad  that  of  A.  &  B.,  for  the  remainder  of  the 

inagement,    a    court   of  equity  can  term,  was  refused.     Powell  r'.  Allartont 

/e   him    no    relief.     Tapp    ir.    Ran-  4  L.J.  Ch.  N.  S.  91. 

1.9    Leigh    (Va.)    478.       See   also  4.  Tappan  t>.  Gray.  9  Paige  <N.  Y.) 

lUlknem.  Harwood.  6  Rand.  (Va.)  50J;   7    Hill   (N.    Y.)    159;   Stone  v. 

5;  Auditor  v.  Nicholas,!  Munf,(Va.)  Wetmore.  4a  Ga.  601. 

;  Arthur    v.   Chavis,  6  Rand.  (Va.)  In   People  v.  Draper,  34  Barb.  (N. 

1.  V.)   265,  the  court   held    that  an  in- 

I.  Drewry  v.  Barnes,  3  Russ.  94.  junction  would  not  be  granted  for  the 

I.  Lone      AeqtilaHaiiea.  —  Gray     -v.  purpose  of  restraining  the  defendants, 

laplin,    I    Russ.    :i6;    Maythom   v.  generally,  from  exercising  any  of  the 

ilmer,   "Jur.  N.  S.  330;   Wood   v.  functions     of    an    office,    during   the 

itclifTe,  1  Sim.  N.  S.  163.  pendency  of  a  suit  brought  by  the  at- 

Where   A  had  stood  by,  without  ob-  torney     general    to    determine    their 

:ting,  and  allowed  B  to  go  onand  ex-  right  to  the  office,  and  until  the  de- 

nd  a  considerable  amount  of  money  ^  cision  of  the  question  as  to  the  validity 

the  erection  of  a  mill,  in  violation  of  'of  the  law  under  which  they  claim  to- 

c  terms  of  a  grant  made  by  A,  in  con-  hold. 

lerationoftheerectionof  themlll,  of  8.  Palmer    v.    Veugban,   3  Swanst. 

•  right  to  use  thewaterof  acreekina  173. 

rticular  manner,  it  was  held,  thai,  by  In  Cheek  r.  Tilley,  31   Ind.  lai,  the 

i  silence,  he  had  waived  all  right  to  court  held  that  a   county   clerk    may 

lief  in   equity,   by  injunction   against  contract  with  his  deputy  that  the  latter 

'erting   the  water.    Jacox  r.  Clark,  lor  his  compensation  shall  have  a  cer- 

alk.  (Mich.)  349.     See  also  Payne  v.  lain  share  of  the  fees  taxed  and  col- 

iddock,  Walk.  (Mich.)  487.  lectible  in  the  clerk's  office  during  his 

By  articles  of  partnership,  the  part-  deputjship,   and    in    s    suit  by  such 

rshlp,    which    was    for    twenly-one  deputy  agalnil  his  principal  to  recover 

ars,  was  to  be  carried  on  for  the  first  the  former's  share  of  such  fees,  an  in- 

irteen  years  under  the  style  of  A.  &  junction  may  be  granted,  pending  the- 
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iEN  Either  or  Both  Mav  be  Granted— (i)  When 

t  in  a  Foreign  Country. — It  is  no  bar  to  relief  in  equity 
nction  or  receivership,  that  the  property  or  subject-mat- 
spute,  is  without  the  jurisdiction  of  the  court  granting 
lief,  provided  the  parties  are  within  its  control  and  sub- 
ts  process.*  It  has  been  held  that  a  court  of  equity  in 
ntry  may  grant  an  injunction  and  appoint  a  receiver  ia 
le  enforcement  of  a  decree,  rendered  in  a  foreign  country,* 
;h  remedies  should  not  be  granted,  where  the  record 
doubt  as  to  whether  the  plaintiff  will  be  entitled  to  a 
n  the  second  action.' 

'ken  Conflict  of  Jurisdiction  Between  State  and  Federal 
-When  there  is  conflict  of  jurisdiction  between  State  and 

training  the  clerk  from  col-  and  BdminUtrative  rights  abroad,  but 
r  transferring  such  fees  ^et  upon  the  tact  of  the  party  upon  whom 
nd  the  sheriff  from  paying  the  order  is  made,  being  within  the 
.  collected  b;  him  to  the  jurisdiction  of  the  court.  And  while 
d  a  receiver  may  be  ap-  the  courts  of  one  country  have  no 
authority  to  exercise  anv  control  over 
lury  V.  Bunbury,  i  Beav.  320:  the  courts  of  another  'country,  they 
n  I'.  Johnson,  3  Vea.  iSi;  have  authority  where  the  parties  are 
V,  Kemble,  i  S.  &  S.  7 ;  Por-  resident  within  their  jurisdiction,  to 
I  I'.  Soulby,  3  M.  &  K.  104;  act  in  fenanam  upon  them,  and  direct 
Carteret,  a  Vern.  494;  Penn  them  by  injunction  to  proceed  no 
Baltimore,  1  Ves.  Sen.  444;  further.''  See  also  Calkin  v.  Cocke, 
:■.  May.  j  Vea.  71 ;  Bushby  14  How.  (U.  S.)  ij8. 
y,  5  Madd,  397  ;  MacLaren  i>.  S.  High  on  Receivers  (Jd  ed.),  f  745. 
15  L.  &  Eq.  500;  Langford  In  Houlditch  v.  Lord  Donegal,  8 
jrd,  s  L.  J„  N.  S.  Ch.  60;  Bligh  N.  S,  30c,  upon  a  bill  filed  in  the 
■V.  Oienlord,  i  K.  &  J.  court  of  chancery  In  £fij^iai>(f,  by  cred- 
itors, H  decree  was  made  to  execute  the 
on  V.  Foster,  4  Allen  (Mass.]  trusts  of  a  deed  by  which  land«  In 
:ourt  held  that  equity  had  Ireland  were  vested  in  trustees  for  the 
)n  upon  a  proper  case  being  payment  of  debts.  The  debtor,  a  peer 
;njoin  a  citizen  of  Massachu-  of  the  realm,  did  not  answer  the  bill 
1  availing  himself  of  an  at-  nor  appear  at  the  hearing  of  the  orlg- 
of  personal  property  in  an-  inal  suit;  but  liled  an  answer  to  a  sup- 
ite  In  an  action  against  a  plemental  suit,  and  by  a  cross-bill  in,- 
'ho  is  insolvent  under  the  peached  the  debts  as  fraudulent,  and 
MaiiackHsells,  See  also  in  opposed  the  proceedings  by  counsel  in 
lection,  Massie  v.  Watts,  6  various  stagea  of  the  supplemental 
LJ.  S,)  158;  Angu*  V.  Angus,  suits.  By  decrees  in  these  suits,  an  In- 
.  13;  Mitchell  11,  Bunch,  a  junction  and  a  receiver  were  appointed. 
.  Y.)  615;  33  Am.  Dec.  669;  But  it  being  found  impracticable  to  ez- 
V.  Fowler,  9  Palfte  (N.  Y.)  ecute  the  decree,  a  bill  was  filed  In  the 
It  Falls  Mfg.  Co.  V.  Worster,  court  of  chancery  in  Ireland,  to  carry 
^62.  the  former  decree  into  execution.  Held, 
mont,  etc.,  R.  Co.  v.  Ver-  reversing  the  judgment  of  the  court  be- 
lt. R.  Co.,  46  Vt.  793,  the  low,  that,  under  the  circumstances,  the 
Hoyce,  Chancellor,  observes :  court  had  jurisdiction;  that  the  propri- 
of  equity  has  the  rl^ht  to  re-  ety  of  the  English  decree  might  be  ex- 
rties  within  its  jurisdiction,  amined  in  Inland;  but  that  if  part  of 
jsecuting  suits  in  foreign  it  was  sustainable,  it  might  so  far  be 
funded  upon  the  fact  that  the  executed  by  the  aid  of  the  Iriik  court, 
n  whom  the  order  Is  made.  Is  although  other  parts  might  be  erro- 
e  jurisdiction   of   the  court,  neout. 

t  is  not  grounded  upon  the  >.  Houlditch  v.  Lord  Donegal,  Beat 

1  to  the  exerciae  of  judicial  146,                                                             ■ 
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ederal  courts,  with  a  prospect  of  extended  litigation,  equity  will 
:nd  its  aid  for  the  protection  of  the  interests  of  all  parties  con. 
•rned,  by  granting  an  injunction  and  appointing  a  receiver.* 

/.  Injunctions  to  Protect  Receiver's  Possession.— la 

rder  to  protect  a  receiver  in  his  possession  of  and  control  over 
le  fund  or  property,  the  court  appointing  him  will  grant  an 
[junction  restraining  adverse  claimants  from  unauthorized  inter 
;rence  by  suit  or  otherwise,  and  compel  them  to  assert  their 
ghts  in  the  forum  in  which  the  receiver  was  appointed.*    And 

0  matter  what  right  to  the  property  such  adverse  claimants 
lay  have,  they  cannot  disturb  the  receiver's  possession  until  they 
ave  by  lawful  and  legal  proceedings  established  their  rights.' 

1.  In  Crane  *,  McCov.  i  Bond  (U.  and  undoubted  right  to  the  property 
)  411,  the  court  held  that  it  wag  not  until,  by  lawful  and  legal  proceedings, 
lOugh  to  defeat  juriEdiction  in  equity  in  the  regular  and  constituted  tri- 
al there  was  a  remedy  at  law;  the  bunals,  he  has  established  his  alleged 
inedy  must  be  complete,  prompt  and  right. 

ficient ;  and  a  chancellor  in  the  exer-  "In  Evelyn  v.  Lewis,  3  Hare  471,  Ibe 

le  of  a  }u<(  discretion  upon  an  appli-  vice-chancellor  said  that  Che  court  did 

lion  for  an  iniunctlon,  may   properly  —  -"        ''- 
ke  into  conBideratlon  the  eiistence  of 

1  actual  conflict  or  imminent  danger  by  any  party   whether  claiming  par- 

a  violent  collision  between  two  au-  amount  or  under  the  right  which  tbe 

orities.    In    determining  the  expedi-  receiver  was  appointed  to  protect.    If 

icj'  of  awarding   this  preventive  pro-  a  party  claiming  a  right  In  Ihe  same 

ss;  and   If  the   rights  of  a  party  can  subject-matter    was   in    possession  al 

ily  be  enforced  at  law  by  long  con-  the   riehts   which    he  claimed  at  the 

lued,  strenuous,  and    expensive  liti-  time  the  receiver  was  appointed,  the 

lion,  and   those  rights  can  be  more  appolntmentof  the  receiver  left  him  in 

oraptly    and    efficiently   asserted   in  such  possession ;  if,  on  the  other  hand, 

uity,  a  stringent  reason  is  offered  for  the  claimant  was  out  of  pOBsession,  he 

t   application  of  its  power,  both  by  must  apply  for  the  leave  of  this  court 

junction  and  receivership.  before  he  instituted  any  legal  proceed- 

•.  Tink  V.    Rundle,    10   Beav,    318;  ings    affecting  the   possession  which 

hnea  v.  Clauehton,  Jac.   573;   Davis  the  receiver  had  acquired.     The  court 

Gray,  16  Wall,   (U.  S.)   103;   /■  re  had  then  an  opportunity  of  consider- 

irssc,  a  Ir.  Eq.  iti;  Parr  V.  Bell,  9  Ir.  ing,   and,  in  a   sense,    of   trying,  the 

).  55;  Vermont,  etc.,  R.  Co.  v.  Ver-  right  of  the  applicant  to  proceed  at 

ant  Cent.  R.  Co.,  46  Vt.  791;  Grant  law,  before  it  sanctioned  the  proceed- 

Davenport,  18  Iowa  179;  Damvllle  v.  ine.    How  far  that  preliminary  trial  in 

shbrootie,  3  Rusa.  99,  note  c;   Man-  this    court  shotOd   go   might   depend 

:  V.  Lord  Ffngall,  I  Hog.  14];  Mason  upon  the  circumstances   of  the   case. 

Mason,  F.  &  K.  419;  Cronin  v.  Mc-  Whether  the  party  proceedinjt  at  law 

irthy,  F.  U  K.  49i  Angel  f .  Smith,  9  did  or  did  not  know  that  a  receiver  had 

^s-  335!  Brooks  v.  Greathed,  i  J.   &  l>een  appointed  over  the  property,  or 

'.  17S.  however  clear  the  right  of  the  claimant 

S.  In    Atlorney-Gen'1  f.   St.   Cross  might  b«,  the  court  would  restrain  tbe 

ospital,  18   Beav.  601,  605,  the  mas-  prosecution   of  the    claim,  if  it  were 

rofthe  rolUsays:     "Imustobserve  instituted    without   Ihe    leave  of  thi> 

Htwherethis  court  has  exercised  a  court.    The  court  had  the  power  of  in- 

rtsdiction  over  the  subject-matter  of  demnifying  a  party  who  applied  in  a 

luit,  and  has  taken  control  over  It  by  regular  manner  for  the  protection  of 

pointing  an  officer  of  its   own,    to  his  rights,  or  to  have  them   put  in  a. 

eserve  the  rights  of  all  personn  in-  train    for  adjudication.     The   in)uDC- 

rested  in  it  (and  such  is  the  effect  ot  tlon  In  this  case  must  be  granted." 

painting  a  receiver),  it  prevents  any  An  action  against  a  receiver  (hould 

reon    from  disturbing   that  posses-  not  be  restrained  on  tbe  ground  that  a 

■n,  even  though  be  may  have  a  clear  former  judgment  haa  disposed  of  the 
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Injunctions  for  and  Against  Receivers. — A  court  of 
y  has  jurisdiction  to  protect  its  receivers  in  the  discharge  of 
duties,  and  may  grant  an  injunction  restraining  proceedings 
I  against  them  for  actsdone  by  them  under  the  direction 
e  court ;  although  such  proceedings  at  law  are  instituted 
st  them  by  persons  who  are  not  parties  to  the  suit  in 
f.*  It  has  also  jurisdiction,  and  will  as  readily  exercise  it, 
itect  such  third  persons  against  an  abuse  of  power,  on  the 
)f  a  receiver,  attempted  to  be  exercised  under  pretense  of 
thority  derived  from  the  court,*  or  to  secure  a  proper  corn- 
re  by  the  receiver  with  its  orders.* 

IHE  Remedies  as  Applied  to  Corporations — (See  also 
ACTIONS,  vol.  10,  p.  953  ;  also  infra,  this  title.  In  Particular 
,  Corporations)— {i)  Where  Injunction  Preferred  to  Receiver- 
-While  in  many  of  the  States  the  power  to  appoint  receivers 
:he  affairs  of  corporations  has  been  expressly  conferred  by 
:e,  in  the  absence  of  such  legislation  a  court  of  equity  will 
antly  assume  the  power  of  dissolving  a  corporation  and 
I  possession  of  its  property  through  the  medium  of  a 
'er,  when  by  an  injunction  the  interests  of  all  parties  con- 
d  may  be  properly  protected,  as,  where  a  shareholder 
s  fraud  and  mismanagement  on  the  part  of  the  ofHcers  of 
orporation.^     Cases  may  often  arise  where  the  same  protec- 


:fense.     Jay's  Case,  6  Abb.   Pr.  the  court  by   whom   he  is  appointed. 

)  293.  And  if  a  third  person  claims  adversely, 

X  farle  Clark,   1    R.  &  M.  563;  he  must  apply  here  tor  leave  to  bring 

lor  V.  Blake,    l   Hog.  9S;  Nu-  a  suit  at  law  to  try  his  title;  or  he  may 

.  NuECnt.  1   Moll.  373 ;  Asten  v.  ask  to  come  in  and  be   examined  fri^ 

.  8   Leg.  Obs.   ti%\   Warden   v.  iHtrreise  sua  to  establish  his   title   in 

3  Moll.  38S.  this   court.     For  the   same  reason,   a 

/ynne   u.  Lord   Newborough,   i  suit  brought  by  a  receiver  is  10  be  con- 

&(,  the  court   held,   that   a   re-  sidered  as  brought  under  the  authority 

;rman,  -who  was  a  tenant  of  real  of  this  court;  and  if  brought  in  the 

ty   in   the   possession   of   a   re-  name  of  a  third   person,  without   his 

could  not  have  an  injunction  to  authority  and  without  any  foundation 

a  thereceiverfrom  evicting  liim.  or   pretence   of  right,   the  parties    to 

I  B«eelT«r  Auttiorliwl  to  8tw. —  such  suit  may  appi_y  here  for  protec- 

iver  who  has  obtained  authority  tion  against  the  unjust  and  unauthor- 

he    court    to   sue,   is   not   only  ized  proceedings  of  the  receiver."  See 

ized,  but  bound  to  proceed  with  also  Lehigh  Coal,  etc.,  Co.  r.  Central 

:ion,   and   he   is   not   to   be   re-  R.  Co.,  4^   N.  J.  Eq.  591 ;  35   Am.  & 

d  by  injunction  out  of  another  Etlg.  R.  Cas.  3. 

ar  by  making  him  a  party  to  a  B.  Green  v.  Hanbury,  3   Brock   (U. 

tion  and  obtaining   an   injunc-  S.^  419. 

;Hinsthim.     Winfield  f.  Bacon,  *.  The    Infidelity   or   misconduct  of 

3.  (N.  Y.)  154.  some  or  even  of  all  of  the  trustees  or 

proper  method   of   restraining  managers  of  a  joint  stock   association, 

n  officer  when  engaged   in  the  affords  no  ground  for  taking  away  the 

rge  of  hia  oflicial  trust,  is  by  ap-  rights  of  the  shareholders  who  constl- 

itt  to  the  court  whose  officer  be  tute  the  company,  either  by  dissolving 

instructions.    Van  Rensselaer  it,  or  taking  away  its  management,  and 

rrr,  9  How,  Pr.  (N.  Y.)  138.  placing  it  in  the   hands  of  an  oflicer  of 

I  /■■  r«Merritt,  c  Paige  Ch.  (N.  the  court.     InsuchacaEe,theprinciplei 

It,   Uie  chancellor   saya;  "The  of  remedial  or  preventive  justice  go  no 
863 
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nay  be  afforded  the  shareholders  or  creditors  by  the  granting 
injunction  as  by  the  appointment  of  a  receiver,  and  it  would 
great  injustice  to  resort  to  the  latter  remedy  and  thereby 
nt  a  stranger  to  take  possession  and  wind  up  the  affairs  of  a 
ration  when  the  officers  of  such  corporation  are  not  in  fault.' 
InjunctioH  as  Adjunct  to  Receivership. — Where  it  has  been 
1  necessary  to  appoint  a  receiver  over  the  affairs  of  a  corpo- 
1,  it  may  also  be  necessary  to  grant  an  injunction  at  the  same 
as  a  necessary  adjunct  to  the  receivership,'  although  a 
'ership.  often  implies,  not  only  a  suspension  of  the  functions 
lorporation,  but  a  restraint  upon  its  officers  as  well.' 

r  than  to  enjoin  or  forbid  the  bear  and  pav  the  eipenseiof  the  lIHga- 
iduct,  or  to  remove  the  utifaithAil  lion,  any  reller,  eepecialljr  upon  an  inter- 
Waterburj'  t'.  Merchants'  locutorj-  motion,  will  be  refUGed.  Bel- 
Express  Co.,  50  Barb.  (N.  Y.)  mont  r.  Erie  R.Co.,53  Barb.  (N.Y.)  637. 
See  also  Neall  1:  Hill,  16  Cal.  1.  Rawnsley  i'.  Trenton  Mut.  L. 
)  Am.  Dec.  508;  Belmont  v.  Erie  etc..  Ins.  Co.,  9  N.  J,  Eq.  347;  Oakle;  v. 
,  1,3  Barb.  (N.  Y.)  637;  Latimer  Patereon  Banii,  i  N.J.  Eq.  173. 
ly,  46  Barb.  (N.  Y.)  61.  The  appointment  of  receivers  is  not 
lowe  !■.  Dcncl,  43  Barb.  {N.  Y.)  a  matter  of  course  followingupon  a  de- 
le  court  b_v  Ingraliam,  P.  J.,  ob-  cree  of  the  court  declaring  the  corpoia- 
:  -'While  I  am  of  the  opinion  tion  inaolvent.  It  is  a  matter  resting  in 
receiver  should  not  be  appointed  the  discretion  of  the  chancellor.  But 
:  posscKBion  of  the  property  of  a  as  a  general  rule,  where  there  is  a  dc- 
atioli  on  the  application  of  a  cree  of  insolvency,  receivers  will  be  ap- 
lolder  charging  fraud  against  pointed.  The  management  of  the 
)f  the  trnitres  or  directors,  I  see  affairs  of  the  corporation  will  not  be 
son  why  such  directom  may  not  left  in  the  hands  of  the  directors,  unlesi 
trained  by  injunction  from  com-  it  is  shown  to  be  for  the  interest  of  the 
g  any  such  fraudulent  acts,  on  creditors  and  stockholders  that  this 
iplication  of  a  stockholder;  but  should  be  done.  Nichols  i.  Perry  Pat- 
njunction  should  not  apply  to  the  ent  Arm  Co..  ii  N.J.  Eq.  126. 
il  business  of  the  corpor.-ition,  9.  laJtmctlou  ai  MscBuaiy  Adlnnct  to 
the  particular  Bct«  complained  BacalTwaUp. — Upon  the  appointment 
he  acts  alleged  in  the  complaint,  of  a  receiver  of  all  the  property  and 
'  charged  aj^ainst  the  defend:ints,  effects  of  a  corporation,  for  the  purpose 
gross  violaliono  of  duty  on  their  of  closinc  up  its  affairs,  it  is  proper  to 
nd  an  injunction  prohibiting  any  restrain  its  directors  and  officers  from 
ise  of  the  corporate  property  i-oUecting  any  debts  or  demands  due  to 
well  be  granted;  but  I  liee  no  the  company,  and  from  paying  out,  as- 
1  on  which  the  injunction  ngainst  signing,  or  delivering  any  of  the  prop- 
ng  on  the  general  business  of  the  eriy,  moneys,  or  effects  of  the  corpora- 
iny  can  Iw  sustained.  See  also  tion  to  any  other  person,  and  from  in- 
V.  Metropolitan  Gas  Light  Co.,  cumbering  the  same.  Morgan  v.  New 
w.  Pr.  (N.  Y.)  187;  Robinson  j.  York,  elc^R.  Co,  10  Paige  (N.  Y.) 
,3   Paige   (N.   Y.)  312;  24   Am.  "        " 

inable  a  stockholder  in   a  corpo- 
to  maintain  an  action  10  restrain         Where  one  who  had  been    a  stock- 

'ectors  from  the  exercise  of  their  holder,  and  had,  under  a  resolution, voted 

-ale  powers,  and  for  the  appoint-  for  by  him  as   such,   sold  to   the  com- 

if  a  receiver,  the  risk  and  respon-  pany  his  stock,  taking   the  company'* 

'  must  be  upon  him,  so  as  to  af-  note  therefor,  less  expenses,  it  was  held 

guaranty   that   he  Is  acting  for  that  he  could  not  claim    as    a    stoclL- 

nedl,  or  what  he  believes  to  be  holder;  nor  as  a  creditor  could   he   ask 

e  benefit,  of  the  company.     If  It  an  Injunction  to  restrain  another  cred- 

-s   that  other   persons  whose  in-  Itor,  whose  debt  was  of  the  same  nature 

.  are  hostile  to  those  of  the  com-  In  creation  and  consideration,  from  ob- 

have  agreed  with  the  plainliffto  tainlng  latisfactlon  by  meani  of  a  prior 
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Utions  by  Receivers  of  Insolvent  Corporations. — Where  it  is 
y  of  a  receiver  of  an  insolvent  corporation  to  collect  from 
ent  stockholders  the  amount  due  upon  the  shares  of  stock 
'  them,  for  unpaid  subscriptions  to  the  capital  stock,  the 
ict  that  the  whole  amount  due  from  any  particular  stock- 
may  not  ultimately  be  wanted  for  the  payment  of  credit- 
the  corporation,  if  all  the  other  solvent  stockholders 
pay  their  ratable  proportions,  will  not  authorize  the  par- 
stockholder  to  enjoin  the  receiver  by  injunction  from  pro- 
;  to  enforce  the  payment  of  the  balance  due  from  such 
>lder  in  the  first  instance.' 

re  a  receiver  represents  the  creditors  in  a  suit  against  the 
>lders  to  recover  back  illegal  dividends  paid  said  stock- 
while  the  corporation  was  insolvent,  such  stockholders 
itled  to  an  injunction  to  restrain  similar  actions  against 
ly  individual  creditors,'  And  so,  too,  equity  will  enter- 
action  brought  by  the  receiver  of  an  insolvent  corpora- 
ainst  its  stockholders  and  creditors  to  enforce  the  liability 
stockholders,  as  such,  to  the  creditors,  and  to  restrain  the 
rs  from  prosecuting  the  stockholders  upon  such  liability.* 

□n     the    corporation     effecU.  ).  Calkins  i>.  Atkinson,  3  Lan«.   (N. 

a    stockholder  of  a  corpora-  Y.)  la. 

interfere  in  equity  for  the  pro-  It   seems  a  receiver's  action  to   re* 

r  the  company',  ytl  something  cover  from  stockholders  their  unpaid 

lOre  than  what  is  allowed  bv  subscriptions  to  the  Stock  of  an  insol- 

IS  of  the   charter  muat   have  vent    corporation,    must    be  brought 

e  bjr  the  managers  or  directors,  against    each    stockholder  separately. 

lie  Boch  an  interference,  and  Rankine  -a.  Elliott,  l6  N.  Y.  377. 

debt  authorized  by  the  com-  In  Eamea  v.  Doris,  102  III.  350,  the 

reated   by  and   with   the  con-  court  held  that:  "Where the  personal 

le  stockholders  and   directors,  liability  oF  stockholders  of  a  corpora- 

-nent  confessed  therefor,  aeon-  tion  is  made,   by   statute,  a   commoD 

tockholder  is   not  entitled   to  fund   for  the  benefit  of  depositors  of 

^tion  against  an  execution   is-  trust  and  savings  funds,  and  the  debts 

■eon.      Gravenstlne's    Appeal,  due  such  depositors  greatly  exceed  the 

.310.  assets  and  such  personal  liability  com- 

h  defense  should  be  set  up  In  bined,  so  that  the  funds  will  be  insut- 

ibj  therecelvertoenforce  the  ficicnt  to  discharge  all  the  claims  up- 

Pentz  -v,  Hawley,   1    Barb,  on  it,  a  court  of  equity,   may,   at   the 

Y.)  123.  suit  of  a  part  of  the  creditors  on  their 

action  may  be  maintained  by  own  behalf,  and  that  of  all  other  such 

vers  of  an  insolvent  corpora-  creditors,  take  jurisdiction  and  bring 

nst  individuals,  some  of  whom  before  it  all  the  stockholders  and  de> 

holders,  and  some  of  nhom  are  posltors.    and    determine   the   several 

of  the  company,  to  recover  rights  and  liabilities,  and  adjust  equl- 

stockholders  a  dividend   de-  ties,    marshal     the  fund  and   dlstrib- 

I  its  capital  stock  and  received  ute    It    fro   rala,   and    In    such   case 

;   where  It  is  averred  in  the  enjoin  the  prosecution  of  suits  at  !aw 

it  that  such  dividend  impaired  by  Individual  creditors  against  stock- 

lal.  that  some  of  the  defend-  holders    seeking    to    appropriate   the 

reditora,  are  suing  the  stock-  entire  and  unequal  benefit  ol  such  se-    . 

to   recover  from   them   such  curlty.     The  securing  of  a  ratable  dis- 

i  ,  and  that  the  funds  so  tnis-  trlbution  of  such  funds,  among  all  the 

ated  are  required  to  pay   the  creditors  entitled  to  share,  is  a  proper 

the  corporation.     Osgood   v.  ground     for     equitable    jurisdiction." 

Keyes(N.  Y.)  531  ;nJrf-Mi'i>^  See  Merchants'    Bank  t>.  Stevenson,  5 

(N.  Y.)  464.  Allen  (Mass.J  401;  Crease  v.  Babcock, 
266 
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)  III  Proceedings  to  Dissolve  a  Corporation. — It  has  been  held 
;r  the  code  of  procedure  in  New  York  in  proceedings  by  the 
rney-general  in  the  nature  of  a  quo  warranto,  for  the  dissolu. 
of  a  corporation,  that  the  court  has  no  power  to  appoint  a 
ivcr  before  judgment,  except  in  cases  of  insolvency.  But 
:ourt  may  in  such  a  case  issue  an  injunction.* 
The  Remedies  as  Applied  to  Partnerships— (See  In- 

:TI0NS,  vol.  lO,  p.  050  ;  also  infra,  this  title,  In  Partieular 
s;  Partnerships) — ^(i)  Actual  Partnership  Must  be  Skon-n.— 
)urt  of  equity  will  not  lend  its  aid  in  partnership  cases,  unless 
e  is  an  actual  partnership  between  the  parties.* 
)  Prerequisites  to  Injunctions  and  Receivership. — The  subject, 
actions  Between  Partners,  has  been  treated  elsewhere,'  and  it 
ily  necessary  to  incidentally  mention  a  few  general  principles 
tie  application  of  this  equitable  remedy  in  connection  with 
remedy  by  receivership. 

'hile  substantially  the  same  conditions  must  exist  in  partner- 
cases  to  warrant  the  aid  of  a  court  of  equity  by  injunction, 
ly  receivership,*  the  principles  upon  which  the  court  acts 
l^ardly  be  said  to  be  the  same. 

f  the  appointment  of  a  receiver  the  court  takes  the  affairs  of 
;>artnership  out  of  the  hands  of  the  partners,  and  places  them 
le  hands  of  its  own  officer,  thereby  excluding  all  the  partner! 
1  taking  any  part  in  the  management  of  the  business ;  on  the 
r  hand,  the  granting  of  an  injunction  merely  restrains  one  or 

et.  (Mass.)  531;  Briggs  v.  Penal-  not    partners,    will  not    give  Ihe  parlj 

8  Cow.{N.   Y.)387;  Hornor   v.  emplojred  anj' of  the  rights  and  equiliw 

ling,  93  U.   S.   118;  Low  V.   Bu-  of  a  partner    as  against    his  emplojer.. 

in,   94   111.  81;  Harper  Ti.  Union  even    though    he  may    have   rendered 

Co.,  100  U.  S.  315.  himself   liable    as   ■   partner  to  thitd 

dso  it  the  avoidance  of  a  mutt!  pile-  persons.     And  he  has  no  more  of  alien 

suits.    Eames  V.  Doris,  101  III.  350.  entitling    him  to  the    aid  of  a    court  of 

t  Wlncock  II.  Turpin,  96  111.  13J.  equltv   than   any    creditor   of  his  en. 

in  People  v.  Washington  Ice  Co..  ployer.     Kerr  v.  Potter,    6  Gill  (Md.) 

>b.  Pr.  (N.  y.)  382,  the  court  hy  404;  Nutting  v.  Colt,  7  N.  J.  Eq.539. 
iham,  J,,  observes^     "The  appoint-        Hacnrltr  OItmi  by  Datandaiit  In  Lien  ot 

of   a   receiver  is    not  to  be    con-  Injunctlou  and  KscatT«r.— Where  there 

led  with    the  issuing  of  an  injunc-  was  a  positive  denial  of  the  partnershiit- 

0  prevent  a  corporation  from  do-  by  defendant,  in  an  action  for  the  let- 
legal  acts  or  improperly  disposing  tlement  of  partnership  affairs,  and  It 
:  fundtof  thecorporation,  whether  wa^  shown  that  a  very  small  proportion, 
;tIon  is  brought  by  a  creditor  or  if  any,  of  the  capital  was  contributed 
ittorne}'  general.  In  either  case,  by  the  plaintiff,  and  that  the  injunction 
lurt   may    Interfere  by  a  preliml.  or  receivership  would  greatly  embamu 

injunction   to   prevent  any  such  If  not   ruin  a    flourishing  business,  the 

during  the  pendency  of  the  suit,  court  dissolved  the    Injunction  and  re- 

t  maj- even  suspend  the  ordinary  ceivershtp  granted  in  the  first  instance, 

ess  of  the  corporation."  upon  the  defendant  giilng  adequate  se- 

\t\  agreement    between  parties  by  curity    to  pay    plaintiff  any   sum  that 

1  one  employs  the  other  in  the  ca-  may  be  found  due  him  on  final  settle- 
f  of  a  clerk  or  salesman,  allowing  ment.  Popper  i'.  Scheider,  7  Abb.  Pr- 
in  Interest  In  the  net  profits  of  the  N.  S.  (N.  Y.J  56. 

ess.  In   lieu  of,   or  in  addition  to  a        S,  See  Injunctions,  vol.  to,  p.  950- 
ated    salary,   and    expressly    de-        4.  [lean  v.  Walsh,  3  Edw.  Ch.  (N. 
g  In  the  agreement  that  they  were     Y.)  139. 
368 
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o\  the  partners  from  doing  certain  acts  complained  of.^  It 
be  stated  generally,  that  equity  will  not  interfere,  either  by 
ction  or  receivership,  when  the  facts  as  presented  do  not 
y  a  decree  for  the  dissolution  of  the  partnership,*  though 

err  on  Receivers  find  ed.)  91.  actual  abuse  of  the  partnership  prop- 
ill  V.  Hall,  3  M.  &  G.  86;  I3  ertr  or  of  the  rights  of  a  copartner 
414,  a  partner  having  excluded  and  not  a  mere  temptation  to  luch 
partner  from  interfering  in  the  abuse  which  will  Induce  tbU  court  to 
rship  afTairs,  an  injunction  wtu  interfere." 

d  to  restrain  him  from  obstruct-  See  also   Glassington    t'.  Thwaites, 

i  copartner   in  the  exercise  and  I  S.  &  S.  134. 

nenl   of    his    rights    under   the  The  same  rules  applj  in   respect  to 

rship   anicles.      The  master  of  the    appointment    of   a   receiver.      It 

lis,  in  his  opinion,  says:  "it   is  must    appear    to   be   such   a   case   as 

0  me,  that  it  is  not  proper  for  would  authorize  a  decree  for  a  disso- 
Btate  of  things  to  exist  between  lution.  Goodman  ii.  Whitcomb,  1  J. 
rs,  and   I   am   of    opinion   that  &  W.  569. 

aintiff  has  a  plain  right  to  the  Where  there  is  a  positive  denial  on 

tion  of  this  court.     Having  such  the  part  of  the  defendant  of  all  the  al- 

t,  the  court  ought  not  to  inter-  legations  of  a  bill  upon  which  an  in- 

ore  than  is  absolutely  necessary  junction  has  been   granted,   the  court 

\  protection  of  these  parties.     I  will  dissolve  the  injunction  and   refuse 

1  may  interfere  to  the  extent  of  to  appoint  a  receiver.  Rhodes  v.  Lee,, 
iting  the    defendant    from    ob-  31  Ga,  470. 

ngor  interfering  with  the  plain-  In  Garretson  v.  Weaver.3  Edw.Ch. 

the  exercise  of  his  right  under  (N.  Y.}  3S5,  a  motion  for  a  receiver 

greement.     Though   it  la  clear  had  been  made  and  denied,  and  an  in- 

he  defendant  ought  not   to    d6  junction  had  been  granted.     The  vice- 

hich  he  has  done,  I  will  not  go  chancellor   »a_VE  in  his  opinion:  "The 

reater  extent  than  prevent  him  afTidavils  read  in  opposition  to  the  mo- 

poljing  any  portion  of  the  part-  tion   show  that  there  Is  nojust  cause  of 

p  funds  for  anj  than  the  pur-  complaint  against  the  delendant.     He 

of   the    partnership,  and    from  has  done  nothing  to  warrant  the  com- 

cting  Ihe  plaintiff  in  the  legal  pialnant  proceeding  to  have  the  part- 

le  ot  his  rights  under  the  deed  nership     dissolved.      In    general    this 

tnership."  court  will  not  interfere  by   injunction 

1    Henn    r.  Walsh,  3    Edw.Ch.  and  receiver,  with  a  subsisling  and  con- 

'.)   119.   Ihe   vice-chancellor,    in  tinning  partnership,  unless  it  satisfacto- 

[nion,  says:  "Here  there  was  a  rilj  appears  that  the  complainant  will 

Jars'  partnership,  with  the  privi-  be  entitled  to,have  the  partnership  dis- 

f  dissolving  it  at  the  end  of  two  solved  and    its    concerns    wound    up. 

The  complainant   has  become  Such    appears    not    to    be  the  cane  at 

sfied;    and   he    makes    various  present;    and    although   an  injunction 

;s   in   his   bill,   showing    frima  granted  ex  parte  fs  outstanding,  it  does 

cause  enough   for  a  dissolution  not  follow   that  a  receiver  muEt  be  ap- 

the    stipulated   time.     But  his  pointed.    The  Injunction  in  due  time, 

lions  are  positively  and  fully  de-  and  upon  a  proper  application,  may  be 

n  the  answer.     As    the    matter  dissolved." 

itands,   the    complainant's    case  In  Low  v.  Holmes,  17  N,  J.  Eq.  148^ 

and  he  would  not  be  entitled,  on  a  receiver  was  refused,  but  security  wat 

raring,  to  a  decree  for  a  dissolu-  required  to  be  given,  and  an  injunction 

:onsequently,  not  to  an  injunc-  was  granted  to  restrain   the  defendant 

r  receiver  in  the  meantime.     If  from  waste  or  destruction  of  the  goods, 

be  any  breach  of  covenants  by  or  removing  them  out  of  the  jurisdic- 

rtner  which,  in  its  consequences,  lion  of  the  court. 

be  so  important  as  to  authorize  The  apprehension  of  one  partner,. 
irty  complaining  to  call  for  a  that  the  other  will  misapply  the  part- 
ition before  the  co-partnership  nership  funds,  is  not  aground  for  an  In- 
be  dissolved  by  the  efflux  of  junction  to  restrain  him  from  interfer- 
the  complainant  may  then  have  Ing  with  the  partnership  accounts  and 
unction.  There  must  be  some  eSects.  Woodward  v.  Schatzell,  y, 
«7 
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instances  may  occur  where  the  court  may  propei 
by  injunction  without  contemplating  a  dissolutio 
/  The  Remedies  in  Creditors  Suits — (Se 
title,  In  Particular  Cases;  After  Judgment)- 
yudgment  Creditors. — Creditors  at  large,  or  befo 
not  entitled  to  the  interference  of  a  court  of  equ 
junction  or  receivership,  to  prevent  the  debtor  fi 
his  property  in  fraud  of  such  creditors.  Until 
established  his  title,  he  has  no  right  to  interfei 
lead  to  an  unnecessary  and  perhaps  fruitless  and 
ruption  of  the  exercise  of  the  debtor's  rights.  I 
itor  has  a  certain  claim  upon  the  property  of  tl 
no  concern  with  his  frauds."    But  after  a  credit 

Johns.  Ch.  (N.Y.)4ij.     See   Hsrdlng  bffore  the   compla! 

I'.   Oliver,    18    Vm.  iSi;   Chmrtton  v.  judgment  on   his 

Poulter,  19  Ves.  1^8;  Marshall  v.  Cole-  thorize  the  grantinj 

man.  2  J.  &  W.  am.  the  appointment  c 

The  mere  fact  of  a  dinsolution  of  b  bard  i'.  Hubbard.  I 

partnerEhip  will  nol  warrant  the  Inter-  A   court  of   equ 

Terence   of   n  court  of  equity.     There  auit  of   a  creditor, 

muBtbesomebreachofthedutyofaparl-  tion  of  properly  al 

ner,  orofthc  contract  of  partnership,  trust    for  (he  wido 

Renton    v.   Chaplain,  g  N.  J.  Eq.  62;  plying  is  a  creditc 

Harding  w.  Glover,  18  Ves.   3S1;   Law-  any  judgment  orcl 

Ion  V.  Morgan,  t  Price  303,  a  lien  on  the  prope 

1.  See  IvjUNXTlONS.  vol.  10,  p.  9110,  the    debtor   in  his 

An  injunction  wasgrnnled,  but  a  re-  drcge  v.  Gwvnne. 

celver  refused,  where  the  object  was  to  "Where  Ih'c  clair 

restrain  a   surviving   partner  from  dis-  strument    In  the  ci 

posing  of  the  joint  stock,  and   receiving  sion,  it  should  beei 

Dulstanding  debts.     Hartz  v.  Scbrader,  or  a  satisfactory  re 


S  Ves.  Jr.  ^17.  non -production,  i 

'■   Wiggins   V.  Armsir '   .-i.--      ..•.    .  ... 

Cli.  (N.Y.)  144;  Williar 


.  Armstrong,  1  Johns,     complainant's  claii 


(ohns.  Ch.(N.  Y.)68i;  Bayand  v.  Fel-  exhibited.'  and    no 

lows.  j8  Barb.  (N.  Y.)  451  ;  Uhl  v.  Dil-  given    therefor,  wi 

ton,  to  Md.  500;  69  Am.  Dec.  i7i;Rich  granting  of  an   Inj 

[1.  Levy,  16   Md.  74 ;  Phelps   v.  Foster,  bill  be  sworn  to." 

18  III.  309;  Bi^'elow  T'.  Andress.  31   111.  \z  Md.  \\%. 
UJ;   Angill   :'.    Draper,   1   Vern.  399;         See  also    New   T 

Bennet  v   Mn^^rovc.  3  Ves.  sn  Shiirlev  E-iabli,hment  1:  F 

r-.  Watts  3  Aik.  100.  "  q8;     Union     Bank 

TheallL-fj-itionsof   a  bill    for  an   in-  Poultney.  S  G.  &  J 
iunction   and  receiver,   that  the   com-         In  Young  v,  Kri 

pilainants  are  informed  of  certain   mat-  the  court  held.  Iha 

lers,  without   stating  when   or   whince  seeks  the  aid  of  a  cr 

Jje   information  was  obtained,   do  not  the   real  estate  of 

nake  such  a  case  of  fraud  and  imminent  show  a  judgment  a 

langer  as  to  justify  thegrantin;;  of  ihe  on  suoh  estate;  am 

.njuiiction,OT  the  appointment  of  are-  in   regard   to  perst 

:eiver,  without  notice  to  the  defendants,  show  an  execution 

Slondheim  v.  Moore.  11  Md.3'i5.  preference  or   lien 

And   so  a   bill    filed    bv    a    creditor  chattels,  which  he 

igain^l  bis    debtor,    alleging,   in    sub-  available  extent  at 

itance  that  the  complainnnt   fears   and  resort   to  equity   f 

Mlieves  that  it  is  the  purpose  of  the  de-  Brinkerhoff  v.    Bi 

endant  to  perpetrate  a  fraud  upon  him,  {N.  Y.)  671. 
■tj  placing  hli  effects  beyond  his  reach         See  contra.  Hag 
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nt  he  may  properly  apply  to  a  court  of  equity  for  an  in- 
T\  and  receivership  to  enforce  payment  of  his  judgment, 
restrain  the  debtor  from  wasting  or  disposing  of  his  assets 
e  judgment  is  satisfied.* 

Otherwise  in  Partnership  Cases  in  New  York  — In  cases  of 
insolvency,  under  the  New  York  Code  of  Procedure,  a 
contract  creditor  on  a  claim  not  disputed,  before  resorting 
exhausting  his  remedy  by  judgment  and  execution,  may 
e  with  and  arrest  a  disposal  of  his  debtor's  property 
inction  or  receiver,  and  call  him  to  account,  and  with 
■  assignee,  for  any  alleged  fraud  or  illegality  in  its  trans- 
is  effecting  in  one  suit  what  formerly  required  two  to  do.* 
1  nother  Exception  Where  There  Is  a  Special  or  Equitable 
Another  exception  to  the  general  rule,  that   injunctions 

i.  Y.)   308;  iQ  Am.   Dec.  434.  goods  in  h  store,  and  that  the  other  de- 

se,  the  defendants.  Strong  and  fendant  interposeE  a  prior  morlgage  of 

ere  Indebted  to  the  complain-  the^e  goods  to  prevent  a  sale  thereof  to 

othcrH  on  various   notes,  on  GBlisfj'   the  judgments,   and    that    the 

:  defendant,  Pittman,  was  the  property  so  mortgaged  and   levied  upon 

Thej'  also  owed  him  $680,  for  is  more  than  suflicient  to  pay  the  mort- 

I   money.     Strong  and   Bovce  gage,  and   that  the  niorigagor  has  no 

d  to  secure  Pittman   as   their  other  property  out  of  which   the  judg- 

and  pay  the  mone;  lent,  they  ments  can  he  satisfied,  and  has,  sinca 

to  him  a  great  number  of  de-  the   execution   of    the   mortgage,   been 

;ainst  different  individuals  to  a  permitted   to   use   and   dispose    of  the 

ount.     The  complainants  filed  goods,  and  that  part  of  the  goods  levied 

in  behalf  of  themselves  and  on  are  not  the  same  as  those  mortgaged, 

s,  standing  in   the  same  sitna-  but  others,  and  that  unless  the  goodi 

reditors  of  Strong  and  Bovee,  levied  on  be  taken  from   the  posse^bion 

ig  PtIlmBn  as  security ;  alleg-  of  the  mortgagor  they  will  be  disposed 

ng  other  things,  that  Pittman  of  and  the  complainants  subjected  to  an 

vent,  and  prayjng  an  account  entire   loss   of   their   claims,   makes   a 

sfaction     of    their    respective  good  case  for  an  injunction  restraining 

of  the  demands  so  assigned,  the  mortgagor  from  selling  the   goods, 

an    injunction   and    receiver,  and  ttie  appointment  of  a  receiver. 

t  held  that  where  a  debtor,  In  Where  injunctions   and   receivers  al- 

rcumstances,  assigns  his  prop-  lowed  on  return  of  execution   unsatit- 

t  person  who  Is  insolvent,  in  6ed.   see   Osborn     v.   Hejer,   a    Palga 

his  creditors,  a  receiver  will  be  (N.  Y.)  342;  Bank  of  Monroe  ».  Scher- 

I  upon  the  application  of  such  merhorn,  Clarke  Ch.  (N.  Y.)  214. 

to  take  charge  of  the  property  II  is  the  duty  of  a   complainant,  who 

led.     See  alio   Thompson   v,  has  obtained  an   injunction  restraining 

-fer,   I   Md.   Ch.   4S9;    Rosen-  the  defendant  from  collecting  his  debts, 

Moore,  it   Md.  376;  Cohen  v.  or  disposing  of  property   which  might 

liGa.46.  be  liable  to   waste  or  deterioration,   to 

the  assignment  la  to  a  surety  apply  to  the  court  and  have  a  receiver 

demnitj,  the  creditor  has  an  appointed  without    any    unreasonable 

claim  upon  the  fund  for  the  delay.     Bloodgood   v.  Clark,   4   Paige 

of  his  debt;   and  the  surety  (N.  V.)577. 

Ight  to  divert  it  to  any  other  S.  Mott  ti.   Dunn,  10   How.   Pr.   (N. 

Bank  of  Auburn  v.  Throop,  18  Y.)  315;  Levy  v.  Elv,  15  How,  Pr.  {N. 

I.  Y,)  505.  Y.)  395;   Innes  f.  Lansing,  7  Paige  (N. 

Rose  V.  Bevan,   10  Md.  466,  69  Y.)  1:83;   Haggertj  v.  Taylor,  10  Paige 

:.   170,  the   court   held   that  a  (N.  Y.)  161;  Whltewright  f.  Stimpson, 

ing  that  the  complainants  had  3  Barb.   IN.    Y.)     379;    La   Chaise   v. 

I  judgnents  against  one  of  the  Lord,  10  How.  Pr.  (N.  Y.)  461 ;  Jack- 

ts,  on  which    executions  had  son   v.  Sheldon,  9   Abb.   Pr.   (N.  Y.> 

led  Mtd  levied  upon    certain  117. 
969 
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granted  only  to   judgment  creditors  is  where  the  creditor 
acquired  some  special  or  equitable  lien  on   the  debtor's 
I  pert/.* 

■.  The  Remedies  as  Applied  to  Real  Propertv — (See 
UNCTION,  vol,  10,  p.  804:  also  infra,  this  title,  /«  Particular 
!es  ;  Real  Property). — It  may  be  stated,  generally,  that  equity 
I  never  interfere,  by  the  exercise  of  either  of  its  extraordinary 
ledies,  in  contests  concerning  the  title  to  real  property,  where 
plaintiff  sets  up  a  legal  title  in  himself,  in  opposition  to  a 
endant  in  possession  under  color  of  title,  the  reason  for  the 
s  being  founded  on  the  established  doctrine  that  equity  will 
:  lend  its  aid  where  there  is  a  full,  adequate  and  complete 
ledy  at  law.*  There  are,  however,  exceptions  to  the  rule, 
:  in  such  cases  the  plaintiff  roust  show  a  clear  right  in  himself, 
\  prima  facie  f\^1  with  such  attending  circumstances  of  fraud, 
iger  or  probable  loss  as  will  move  the  conscience  of  a  chancel- 
to  interfere.* 

nn.  IB  Pabticolab  Cum  —  1.  Beoeiven  of  Corpontioiu— o. 
RISDICTION  TO  APPOINT. — In  the  absence  of  statutory  pro- 
ions,  a  court  of  equity  will  not  usually  assume  jurisdiction  to 
e  the  property  of  a  corporation  out  of  the  hands  of  its  officer;, 
1  to  intrust  it  to  a  receiver.  If  the  officers  or  trustees  of  a 
poration  misconduct  themselves,  they  may  be  enjoined  from 
ng  the  acts  complained  of,  or  they  may  be  removed,* 

In  Sorle;  v.  Brewer,  i8  How.  Pr.  buslnees  as  a  trader  where  the  credlt- 

Y.)   176.  the  plaintiffs   made   ad-  ors  sought   to   charge   her   individuil 

ces  to  the  master  of   a  vessel   for  property   with    the    pajrment    of    her 

lirs,  supplies  and  expenses  Incurred  debts,     Todd  v.  Lee,  15  Wis.  365. 

foreign  port  to  enable  the   vessel  Where  a  debtor  makes  a  voluatirj 

bta  in  a  cargo  on  her  homeward  voy-  assignment  for  the  benefit  of  creditors, 

,  and  took  an  assignment  from  the  a  receiver  in  a   creditor's  suit  to  re- 

ter  In   writing    dated    April    8th,  cover  the  property  transferred  bj  the 

h  of  all  his  lien  and  interest  to  the  debtor,  will  not  be  entitled  to  an  In- 

ght,  monej   and    earnings   of   the  junction   and   receivership   as   to  the 

«1   as  securitj   for  such  advances,  assigned  propertv,  unless  he  can  prove 

!  owners  of  the  vessel   being  Insol-  an  attempt  todelraud  creditors.    Bost- 

t,the  plaintiffs  claimed  alien  upon  wick  v.  Elton,  35  How.  Pr.  (N.  y.)36i. 

earnings  by  virtue  of  the  advaoces  S.  Llojd  v,  Fassingham,  16  Ves.  59; 

le  to  the  master  and  applied  to  the  Schlecht's   Appeal,    60    Pa.    St.    173; 

rt  for  the  appointment  of  a  receiver  Willis  f.  Corlies,  3  Edw.  Ch.  (N.  Y.) 

oUect  the  freight,  etc.     In  opposi-  »8i ;  Pfelti  v.  Pfelt*.  14  Md,  376. 

to   this    claim,    the    defendants  ».  Corcoran   v.   Doll,  35    Cal.  476; 

m   that  thej   are   entitled    to   the  Knighton    i>.    Young,    3>    Md.   359; 

ght  earned   br  virtue  of  a  charter  Rogers  v.  Marshall,  6  Abb.  Pr.  N.  8. 

1/   dated   December   10,   1658,   en-  (N.  Y.)  457. 

d  into  between  them  and  the  own-  4.  Waterbury   v, 

by  which  the  vessel  was  chartered  Express  Co.,  50  Bai 

:iem  for  the  voyage  in  question.  The  court  denied  the  s 

rt  granted  an  injunction   restrain-  ceiver, Barnard,  J,  t 

defendants    from    collecting    the  ing  grounds  for  th 

ght     pending    litigation   and    ap-  plaintiff  demands 

ited  a  ret;eiver  to  collect  same.  Into  the  alleged  p 

ee  also  where  an  Injunction  and  of  the  executive  < 

Jvership  were  granted  in  favor  of  raittee.     This  has,  ] 

Uton  of  a  married  woman  doing  do  with  the  presei 
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nost  States,  the  equitable  powers  of  courts  have  been 
•A  by  statutes  conferring  express  jurisdiction  to  appoint  re- 
over  incorporated  companies.'  Such  statutes  are  strictly 
led,  and  the  appointment  of  a  receiver  usually  rests  within 
ind  discretion  of  the  court.* 


The  inGdelitv   or  misconduct     79;   Stark  f.  Burke,  5  La.  Ann.  740; 

.  or  even  of  all  the  tnuteea  or     People  v.  Securitj  L.  Ins.  Co.,  71  N. 

re  oF  such  an  association,  af-     Y.  331. 

J  ground  for  taking  awaj  the         3,  Oaklej-  v.  Paterson  Bank,  a  N.  J. 

[  the  shareholders  who  consti-  Eq.  173;  Bangs  v.  Mcintosh,  33  Barb, 
company,  either  bj  dissolving    (N.   Y.)   591;   In  re   Pjrolusite  Man- 

cing  awBj  Its  management  and     ganese  Co.,  19  Hun  (N.  Y.)  439;  Mor< 

it  in  the  hands  of  an  officer  of    g«n  v.  New  York  etc.  R.  Co.,  to  Paige 

rt.     In   such  a   case,  the  prin-     (N.  Y.)  390:  40  Am.  Dec.  J44;   People 

\  remedial  or  preventive  justice    v.  Washington   Ice  Co.,   18  Abb.  Pr. 

irthcT  than  to  enjoin  or  forbid     (N.  Y.)  382, 

conduct,  or  remove  the  un-  Tbe  appointment  of  a  receiver  bj 
officer.     I    am   not  aware  of    a  court  of  equity  being  a   matter  of 

tioritjr  for  dissolving  a  corpora-  judicial  discretion,  it  maj  be  refused 
in  favor  of  a  corporation  which  is  at- 
tempting to  accumulate  in  'Its  hands 
the  business  of  supplying  bread  to  a 
lar^e  portion  of  the  people  of  the 
United  States.      American   Biscuit   & 


an  unincorpoiated  stock  as- 
n,  or  for  taking  its  manage- 
tim  its  proprietors  or  share- 
.  on  the  mere  ground  that  one, 
all  of  its  trustees  are  unfaith- 
le  court  mav  enjoin  tbe  trus- 
suspend  and  remove  him,  and 
tary  may  order  a  new  election, 
'  substitute  its  own  office:  " 


ithin  the  sound  discretion  of 
to  ^hich  the  application  is 
ilso  Verplanck  -v.  Mercantile  made.  Simmons  Hardware  Co.  v. 
,  I  Edw.  Ch.  (N.  Y.)  84;  Neall     Waibel   (S.  Dak.  1891),  47  N.  W.  Rep. 

16  Csl.  145;  76  Am.  Dec.  50S;  814. 
V.  Gifford,  30  Iowa  148 ;  Ham-  The  mere  fact  that  a  corporation 
Accesiorv  Transit  Co.,  3  Abb.  has  been  dissolved  does  not  in  every 
Y.)  *S5i  Converse  v.  Dimock,  Instance  give  the  minority  stockhold- 
Rep.  573:  6  Am.  &  Eng,  Corp.  era  the  right  to  have  a  receiver  ap- 
S;  Briarfield  Iron  Works  Co.  pointed,  and  the  assets  sold,  as  there 
:r,  54  Ala.  613;  Hard  v.  Dexter,  may  be  circumstances  which  will 
justify  a  court  of  equity  in  ascertain- 
Idk  the  value  of  the  assets  without  a 
sale,  and  In  making  a  distribution  to 
the  members  on  that  basis.  Baltimore 
etc.  R.  Co.  V.  Cannon,  73  Md.  493. 
A  voluntary  relief  association  rormed 


rwett  V.  Adams,  54  Me.  306; 
Erie  etc.  R.  Bank,  Harr.  (Mich.) 
alwey  v.  U.  S.  Steam  Sugar 
g  Co.,  36  Barb.  (N.  Y.)  3i;6-, 
Slubley,  33  Barb.  (N.  V.)  61 


^y-Gen'l.  v.  Bank  of  Columbia,     by  the  employ^  of  a  railroad  company 


bsequently    incorporated; 
er  declaring  the  object  of  the  aaso- 
n  to  be  the  eiteoBlon  of  relief  to 
Tiploy^  In  case  of  death,  sickness, 
In  accordance  with  charter  pro- 
is,  the  railroad  company  guaran- 
teed all  the  obligations  of  the  associa- 
tion.    Some    years    afterwards,    when 
ssociation  numbered  31,000  mem- 
the  legislature  passed  an  act  dls- 
„  solving  It,   and   the  railroad  company 

Eq.  187 ;  Brundred  v.  Paterson  also  repealed  its  guaranty.  Before  the 
::o.,  4  N.  J.  Eq.  394;  Oakley  v.  taking  effect  of  the  act  of  dissolution, 
■a  Bank,  3  N.  J.  Eq.  173;  tJ.  S.  however,  the  association  transferred  all 
3o.  i>.  New  York  etc  R.  Co^  its  assets  to  the  railroad  company,  and 
y.  478;  Baker  v.  Backus,  33  111.    the  latter  covenanted  to  apply  tliem  to 


(N.  V,)  ^ii;  Ward  i>.  Sea  Im 
Paige  (N.  Y.)  394;  Nichols  w. 
Patent  Arms  Co.,  11  N.  J.  Eq. 
lerican  Ice  Mach.  Co.  v.  Pater- 
■am  etc.  Co.,  it  N.  J.  Eq.  73; 
in  V.  Trenton,  Delaware  Falls 
N.  J.  Eq.  489;  Kelley  v.  Ne- 
Min.  Co.,  7  N.  J.  Eq.  579;  Re- 
f.  Paterson  Gaa  Light  Co.,  J3 
,  103 ;  Hager  v.  Stevens,  6  N.  f. 
A.  ..  Mfg.  Co., 


t.                       RECEIVERS.  Of  OarpdtUlau. 

'.  When  Appointed.— ( I)  To  Protect  Shareholders.— "mttrt 
directors  or  officers  of  a  corporation  are  mismanaging  the  busi- 

!s  and  jeopardising  the  rights  of  the  stockholders  ana  creditors, 
:  court  may  appoint  a  receiver  upon  the  application  of  a  stock> 
Ider.* 

liablUtlei  of  the   aiiociation,   and  properly  appointed.     Conro  v.  Gtbj,  f  ' 

■eafter  to  the  benefit  of  a   new   be-  How.  Fr.  (N.  Y.)  166. 

ation  that  wa«  to  take  the   place  of  In  Haywood  i/.  Lincoln  LumberCo, 

old,  and  alio  to  pay  to  the  memberG  64  Wis.  639,  the  prcKident  and  KcreUr; 

he  old  association,  not  di:slrliig  to  of  a  corporation  mortgaged  \ti  propcrtj, 

ame  members  of  Ihe  new.  the  value  when  the  company  was  in  an  insolTcni 

heir  respective  interests.    Held,  that  condition,  to  secure  their  own    anlece- 

igh  It  be  conceded  that  the  transfer  dent  claim  in  fraud  of  creditors.    Tticy^ 

he  assets  to  the  railroad  company  also  threatened  to  sell  out  all  the  prop- 

the  agreement  between  It  and  the  erty      of      the      corporation     without 

association  are  void,  yet,  as  ninety-  notice.     On  the  application  of  a  stock- 

per  cent,  of  Ihe  members  of  the  old  holder  the  court  appointed  a    receiver. 

iciation,  who   had  joined  the    new,  In  Warren  v.  Fske,  49  How.  Pr.  (N. 

:nded  upon  the   latter  for  the  con-  Y.)  430.  a  bank  went    into    liquidation. 

ance   of   their  life    insurance   and  and  closed  up  its  business,    leaving   its 

benefits,  and  as  the  railroad  com-  assets  and  property  In  the  hands  of  its 

y  was  able  and   willing  to  perform  former  directors  for  some  three   yeart, 

ovenants,  equity  would  not  appoint  without  any  account    with    the    stock- 

celver  of  the  old  association  to  take  holders  during  thai  time;  in  an    action 

lession  of  its  asieta,  wind  up  its  af-  by  a  stockholder  against  those  direclon 

t,  and  in  effect  destroy  the  new  as-  indivlduatly.chargingthem  withabu«ing 

ation,  at  the  instance  of  the  mem-  and  neglecting  their  trust,  and  wasting 

of  the  oVd  who  had  refused  to  join  the  effects  of  the    corporation,    it    was 

new,    and    whose*  Interests   were  held  that  a  proper  case    appeared    for 

ily  protected  by  the  covenant  of  the  the  appointment  of  a  recelver- 

oad  company  to  pay  all  such  mem-  A  receiver  of  a  turnpike  company  Is 

the  value  of  their  resptcctive  inter-  properly  appointed   at    the    suit   of  a 

.    Baltimore  etc.  R.  Co.  v.  Cannon,  stockholder,  when    those    owning    the 

fd.  49j.  majority  of  stock  and    controlling   the 

he  appointment  of  a  receiver  with-  ro»d  have  been  derelict  inthe  matter  of 

any  good  or  legal  reason  for  such  impairs,  and  have  thereby    endangered 

jlntmentsetoutlnlhepeUtion.will  the  rights  of   other    Interested    partles- 

Et  aside  on  moUon  of  alien  holder  andrendered  the  property  unproductive. 

Intervenes  after  such  appointment.  Wayne  Pike  Co.  v.    Hammons     {Ind. 

cantilc   Trust   Co.   v.   .«tna   Iron  1891),  17  N.  E.  Rep.487. 

■ks,  4  Ohio  C.  C.  579.  Where  the  executive  committee  of  a 

receiver  may  be  appointed  only  in  corporation  vote   to    themselves    large 

dversarj.  action.  ThVcourt  is  with-  •"'"•  "f  "'0"<^J-    '".   «dd.bon    to    their 

luthority  to  make  the  appointment  "^^"  J'7T"»V'.'";.V'' J^    o""         ' 

the  application    of    a    corporation  ^  'PP^'v ',    ^''"'^^f""'  "■   ^'^    ^4 

:h  avers  itself  insolvent  and  «^k.  a  ^%t  L.^.T^l 
>lutIon.    Jones   v.   Banic  of  Lead- 


For  other  ci 


,„  Colo.   ,6,,   „   A„.    «    Eog.    S'icTStVo;, 
■    ^"•-  554-  ,ion_  g„  Evans  v.  C 

some  State*  receivers  are  appomt-  m  ^  q  „, , .  R^dmu 
y  the  Governor.  Carey  *.  Giles,  9  Co.,  13  Abb.'Pr.,  N. 
353;  Louisiana  Act  of  March  le,  Feather^tone  v.  Cool 
i  but  see  People  t..  Ridgley,  li  III.  „, .  ^t^^  Auxillarj 
.  16  Eq.  303;  Peopl 
.Cos.  (K.V.)iM! 
:tpal  stockholders  are  approprlat-  lyn  El.  R.  Co^  9  Abl 
he  corporate  property  to  their  own  i'66;  St.  Louis  etc.  Ci 
and  the  president  has  made  an  as-  f.' Edwarda,  103  III. 
nent  of  such  property,  a  recelTerU  Yatec,  4  Bdw.  Ch.  (1 
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On  Ohm.  receivers. 

>  Protect  Creditors. — In  most  of  the  States,  courts  of 
are  empowered  to  appoint  receivers  of  the  property  of 
tions,  at  the  suit  of  Judgment  creditors,  after  execution 
n  returned  unsatisfied.' 


w  rork  the  court  bu  no 
ion  ■  petition  of  all  the  stock- 
ind  some  or  all    of   the    cred- 

le  corporation,  Eo  make  an 
.olving  the    corporation    and 

ler  of  the  remedies  given  by 
of  Civil  Procedure  must  be 
An  order  dissolving  the 
In  and  Jppointing  a  receiver 
1  petition,  will  be  vacated  on 
:  the  attorney  general,  not- 
ling  that  he  consented  to  such 
the  hearing  of  the  petlti 
rt,32  Abb.  N.  Cat,      " 


land  owned  by  the  cuinpanv,  can  go 
into  possession  of  the  land  and  take  the 
proRls  of  it;  and  in  aid  of  the  enjoy- 
ment of  \Mf  right  he  may  have  a  re- 
ceiver of  the  tolls  appointed.  Potts  v. 
Warwick  etcCanal  Co.,  Kay  145;  Kerr 


on  Rec 


*  ^h.. 


Covington  Drawbridge  Co.  v. 
I.J1  How.  (U.  8.)  iiJ,  ajudg- 
litor  applied  to  the  court  for  the 
ent  of  A  receiver  to  collect  the 
bridge  and  apply  them  to  the 
of  the  unsatiilied  judgments 
dge  company.      "■ 


In  Adler  v.  Milwaukee  etc.  Mfg.  Co.. 
13  Wis.  57.  it  wan  held  that  afterajudg- 
ment  creditor  of  a  corporation  has  la- 
sued  execution  and  had  a  return  of 
nulla  bona,  he  may  on  behalf  of  himsctf 
and  other  creditors  who  may  elect  to 
become  parties,  die  a  bill  against  the 
Y.)  corporation  and  Its  delinquent  stock- 
holders, upon  which  he  may  have  a 
decree  for  an  account  and  the  appoint- 

See  also  to  the  same  effect,  Turnhill 
1'.  Prentiss  Lumber  Co.,  55  Mich.  387; 
Furness  v.  Chaterham  R.  to.,  z<i  Beav. 
614;  Palmeri'.  Clark,  4  Abb.  S.  Caa. 
(N.  Y.)  isi  Thau  v.   Bankera,  etc.  Tel. 


J.,  said:  'The  tolls  of  Co.,  56  N.  V.  Super.  CI.  588;  Dobson 
^  being  a  franchise,  and  i',  Simonton,  7S  N.  Car.  fij ;  Evans  v. 
it  In  the  corporation,  and  Coventrv,  5  De  G.  M.  &  G.  911 ;  Buck 
Be  a  mere  easement,  the  v.  Piedmont  etc.  L.  Ins.  Co.,  4  Fed, 
Rep.  849. 

It  is  not  indispensably  necessary  that 
execution  should  have  been  Issued  and 
returned  unEatiElied  before  a  receiver 
will  be  appointed.  Conro  i'.  Gray,  4 
How.  Pr.  (N.  Y.)  166.  In  Memphis 
etc.  R.  Co.,  I3S  U.S.36i,the  bill  alleged 
that  the  property  was  so  heavily  mort- 
gaged, that  if  a  sale  on  eiecution  were 
attempted,  there  would  be  no  bidders  at 
more  than  a  nominal  amount,  whereas 
ippointed  the  prop- 


an  not  owning  the  fee  in  the 

ther  bank  of  the  river,  orun- 

ater,  it  is  diflicult  to  say  how 

ion  could  attach  to  either  the 

or  the  structure  of  the  bridge 

■  personal  property.     This  Is  a 

that  this  court  may  well  leave 

bunats  of  Indiana  to  decide  on 

I  laws,  should  it  become  nec- 

□ne  thing,  however,  is  plainly 
that  the    remedy   at   law   of 

cution  creditors  is  enccedinglj 

sed,  and  we   do  not   see  how    erty  could  be  held  together,  and  a  large 
obtain    satisfaction    of  their     amount  realized  every  year  for  the  pay- 

s  from  this  corporation  (own-     ment  of  debts.    The  court  under  these 

corporate    property    but    this     circumstances  appointed  a  receiver. 

nIesE  equity  can  afford  relief.         A  bill  may  be  maintained  by  a  judg- 

»e  are  called  on  to  decide  in  ment  creditor  of  a  corporation  for  the 
ppointment  of  a  receiver  to  collect 
mpaid  stock  subscriptions  for  the  pay- 
ment of  his  judgment.  Bailey  i'. 
Pittsburgh  Coal  R.  Co.  (Pa.  1891),  11 
Atl.  Rep.  7]. 

Where  defendant  corporation.  In  a 

xists,  and  that  It  was  properly     bill  filed  by  creditors  alleging  its  in- 

."  solvency  and  praying  the  appointment 

r/amf  a  judgment  creditor  of  a    at  a   receiver,   suffers  the   bill   to  be 

railway  company,  after  suing    taken /ro  cow/mso,  it  is  too  late,  nine 

tgit  aod  gettli^  extended  the    months  kfter  the  receiver  has  taken 

0  C.  of  L.— 18  273 


cause  possession  to  be  taken 
dge,  to  appoint  a  receiver  to 
Mb  and  pay  them  into  court  tn 
fdischargjng  the  judgm< 

opinion  is  that  the  power 


tftlndkr  Ohm.  RECEIVERS. 

'  a  statute  provides  that  the  receiver  of  a  corporation  whose 
'ter  has  expired  shall  divide  the  assets  of  the  company  among 
litors/ri>  rata,  attaching  creditors  can  acquire  no  lien,  so  as 
irevent  the  receiver  from  selling  the  assets  and  dividing  the 
i  among  all  the  creditors.' 

.  creditor  who  has  not  reduced  his  claim  to  judgment  has  no 
iding  to  demand  the  appointment  of  a  receiver.* 
l)   To  Protect  Mortgagees  and  Bondholder s.^-'Y\\^  appointment 
be  receiver  to  protect  mortgagees  and  bondholders  of  corpora- 
is  is  within  the  sound  discretion  of  the  court.'    If  the  trustee 

nsion  of  Ihe  propertj,  and  under-  In  England  a  statutory  bond  or  dt- 

n  to  carry  on  tht  liusinesa  for  the  benture  holder  who  has  not  recovered 

rfit    of    creditors,    to    object    that  judgment  is  not  entitled   to  a  receiver. 

itifTs  had  an  adequate  remedy  at  Prest'>n    t'.     Corporation    of     Greit 

Brown   v.  Lake   Superior   Iron  Yarmouth,    L.    R.,  ^   Ch.   App.  655; 

134  U.  S.  530.  Imperial   Mercantile  Credit  Assoc,  u. 

judgment  creditor's  bill  ugainst  a  Newrj^  etc.  R.  Co^  Ir.  R.,  3  Eq.  539. 

oration   and   certain  of  its  stock-  t.  In  l^laas  i',  Chicago  Building  Soc, 

era,  which   is  dismissed   as  to  ell  Sij  III.  49S.  Ihe  court,  bj  Baker,  J.,  uid: 

lefendants  except  the  corporation,  ''  We  tind  the  decided  weight  of  Ameri- 

use  of  an  omis<>ion  to  make  all  the  can   authority   to   be  In   favor   of   the 

(holders   parties,   will   stand  as  s  propoBition   that  the  court  maj,  even 

m^nt  creditor's   bill   as  to  it,  and  when  the  mortgage  does  not  by  expreu 

I    proper   proceedings   the    com-  words  give  a  lien  upon  the  Income  de- 

lant  may  have  the  right  lo  the  ap-  rived   from   such   property,   appoint  a 

tment  of  a  receiver.     Dunston  t'.  receiver  lo  take  charge  of  it  and  collect 

tonic  Co.,  83  Mich.  871.  the    rents,   issues    and    profits   aritin| 

le   Acta  Crorgia    1880-S1,   p.  115  therefrom.      Such   action   will  not   be 

ICffi  3l49''i  3'49^)  provide  that,  taken,   however,   unless  it  be   made  lo 

re  a  private  corporation  fails   to  appear   that   ihe    mortgaged    premises 

a  debt  at  maturity  on  demand,  are  insufficient  securitj'  for  the  debt 
where  the  corporation  U  insolvent,  and  Ihe  person  liable  personally  for  the 
art  of  equity  may,  under  a  credit-  debt  is  insolvent,  or  at  least  of  very 
bill,  to  which  one  or  more  of  the  questionable  responsibility.  A  combi- 
itorshaving  unpaid  matured  debts  nation  of  these  two  things  seems  to  be 
1  be  a  necessary  party  proceed  to  required  in  all  Ihe  cases  we  have  ei- 
!ct  the  assets,  and  the  chancelldr  amined,   and   in  one   or  more  of   the 

grant  Injiinitions  and  appoint  re-  Stales  it  is  held   necessary  still   other 

:rs  for  the  collection  and  pre.-^erva-  elements   should  be  conjoined  lotheM 

of  the  assets,  and  may  at  any  time  before   such  procedure  is  justified."    In 

steps  to  bring  thematter  toa  final  support   of    this  conclusion   the  courl 

Ing.     Held,    that    there    was    no  cited   Myers   v.   Estell,  48    Miss.  372; 

e  of  discretion  in  enjoining  a  cor-  Hj-man  v.  Kelley,  i  Nev.  179;  Sea  Ins. 

tlon,  apd  in  appointing  its  presi-  Co,  f.  Stebbins,  S  Paige    (N.  Y.)   565; 

receiver,  where  the  all^ations  of  Aslor  ik  Turner,  u  Paige  (N.  Y.)  436; 

3111  that  the  corporation  nas  failed  43   Am.  Dec.  7''*;   Warner  n.   Gouver- 

refused   to   pay   an  overdue  note,  neur.    1    Barb.    (N.  Y.)  38;  Cheever  ■o. 

hie    to    complainant's    Intestate,  Rutland  etc.  R.  Co..  39  Vt.  654;  Brawn 

that  the  corporation  is  insolvent,  r.  Chase.  Walker  (Nfich.)  43;  Finch  v. 

proposes  lo   issue   bonds,  are  de-  Houghton.   19  Wis.   150;    Callanan   f. 

,  and  un  the  issue   of  the  validity  Show,  10  Iowa  rS^;  Hcnshaw  v.  Wells, 

le  debt  and   the  insolvency  of  the  11   Humph.   (T.-iin  )    i;68:    Carlelyen  ». 

oration  the  evidence  was  conflict-  llalhaway,  11    N.J.  Eq.  41;  Guy  v-  Ide, 

Wilcoxon  Mfg.  Co.  o.  Atkinson,  6Cnl.  99:  (>c,  Am.  Dec.  490;  Bowman  t>. 

a.  838.  Bell,  14  Sims  39J. 

Atlas   Bank  v.   Nahaot   Bank,  33  Where  a   debenture  creates  a  charfie 

.(Mass.)  480.  on  Ihe  property   and  assets  of  a  limited 

Gainer  1.  U,  S.  Steam  Sugar  Re-  company,  the   court  will   appoint  ii    re- 

7  Co,'i3  Abb.  Pt.  <N.  Y.)  »ii.  eeiver  at  the  instaiux   of  a  debenture 
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liar  Ohm.  RECEIVERS.  Of  OorpontlMn. 

I  corporation  mortgage  fails  to  perform  his  duty,  a  receiver 
appointed  in  his  stead.'     When  the  mortgaged  property 

equate  to  protect  the  mortgagee,  and  the  officers  of  the 
ly  are  appropriating  the  properly  to  the  use  of  themselves 
shareholders,  a  receiver  will  be  appointed  pendente  lite, 
le  mortgage  can  be  foreclosed.* 

''o  Protect  Creditffrs  of  Foreign  Corporations. — Courts  of 
have  power  to  appoint  receivers  of  the  property  of  foreign 
itions  found  within  the  jurisdiction  of  the  court.  This 
is  exercised  in  aid  of  domestic  creditors.' 

■  tlie  securitv  is  In  jeopardv  action  mav  be  stated  alinoat  In  m 
the  insolvency  of  llietompanv,  sentence.  The  ofticera  who  have  com- 
lugli  the  principal  is  not  im-  plele  control  of  a  f<  reign  corporation, 
•f   payable   and  there  has  tK^en  now    in   process  ot  voluntary  dissolu- 

II  in  the  payment  of  interest,  tion,  being  all  residents  of  thia  city 
in  V.  North  Kent  Iron  Works  and  having  in  their  possession  here 
[),  L.  R.,  a  Ch.  Div.  148.  certain  funds  of  the  corporation,  which 

■  a  corporation  carrying  on  a  their  own  insolvency  has  put  in  jeo- 
er  and  printing-office  is  greatly  pardy,  and  neither  they  nor  the  funds 
Bsed  bv  ilG  debts,  and  there  are  being  amenable  to  the  jurisdiction  of 
ins  between  its  ofRcers  likely  to  the  State  under  whose  laws  the  cor- 
ly  injure  the  value  of  its  prop-  poration  was  created  and  exists,  refu«e 
;ceiver  may  be  appointed,  in  an  to  make  application  of  such  funds  to 
-  a  mortgagee  for  the  foreclosure  the  creditors  and  stockholders  in  con- 
lattel  mortgage  and  Rale  of  the  formity  to  the  proceedings  fordissolu- 
ed  property,  where  the  con-  tion,  or  to  put  the  same  in  a  place  of 
f  the  mortgage  has  not  been  safety.  They  possess,  being  all  the 
;d.  Stale  Journal  Co.  v  Com.,  executive  and  H  majority  of  the  admin- 
93.  istrative  ofTicers  Of  (he  Corporation, 
Warner  v.  Rising  Fawn  Iron  such  power  of  control,  that  no  suit 
'oods  CU.  S.)  .i;i4,  a  mortgage  can  be  commenced  by  the  corpo- 
e  the  issue  of  bonds,  provided  ration  itself  to  protect  the  fund, 
■r  a  default  continuing  for  six  Is  a  court  of  equity  of  the  State  power- 
in  the  payment  of  the  Interest  less,  at  the  suit  of  a  minority  of  the 
attached  to  the  bonds,  the  trus-  ofiicers  who  are  stockholders  and  per- 
ned    in    the    mortgage   might,  aonally  interested   in  the   application 

request  of  any  holderof  bonds,  and  distribution  of  the  fund,  to  ap- 
isession  ol  (he  mortgaged  pro-  point  a  receivership  of  the  particular 
A  sell  the  same.  The  trustees  fund  and  apply  it.  first  to  the  creditors 
ifter  default  to  take  possession  of  the  corporation,  and  secondly  to 
"  -  -operty.  The  court  held  the  stockholders,  in  accordance  with 
"  ■  the  proceedings  for  dissolution  in  the 
home  State  of  the  corporation?  We 
have  clearly  jurisdiction  of  the  per- 
sons of  the  officers  in  the  State.  We 
have  jurisdiction  of  the  property  be- 
lli. 498.  "  "  cause  it  is  within  our  territorv.  The 
s  Is  illustrated  by  the  case  of  plaintiffs  are  also  citizens  of  our  Stale 
d  V.  Hoge,  3  Hun  (N.  Y.)  171,  and  show  themselves  to  be  remediless 
corporation  of  Connecticut  both  in  Connecticut  and  in  the  Federal 
ssets  in  New  York  in  posses-  courts.  We  are  not  prepared  to  say 
\t%  officers  who  were  resident  until  some  higher  tribunal  shall  ad- 
York,  was  in  process  of  volun-  moni<ih  us  to  the  contrary  that  this 
olution.  The  court  held  that  court  has  not  under  such  circum- 
;r  should  be  appointed  to  pro-  stances,  power  to  intervene,  so  far  as 
stockholden;,  It  appearing  that  rel.-itp?  to  the  property  actually  within 
:rB  were  insolvent  and  the  the  State.  The  court  is  not  powerless 
jeopardy.  Davis,  P.  ],  said :  in  such  a  case,  to  enforce  any  judg- 
liolc  scope  and  story  of   this    tnenl   it   mar  render,  so  long  as  It  is 


i«du  CMt.  RECEIVERS. 

Wfun  Corporation  is  Insolvent. — If 
the  court  may  in  its  discretion  appc 
iterests  of  both  creditors  and  stockl' 

When  Corporation  is  Dissolved. — W 
i  and  has  no  office  or  place  of  bui 
d  to  its  affairs,  a  receiver  may  be  ap 
holder,  to  preserve  the  effects  for  t 
rs  and  creditors  * 

*Vhen  Not  Appointed — (i)  Upon 
pt  in  extreme  cases  a  receiver  will 

ex  parte  application." 

cases  where  it  is  proper  to  appoint ; 

cation,  the  particular  circumstances, 

]  to  the  particular  fund  which  it  the  credi' 

lere  and  takei  from  the  handi  of  in   New 

IB  over  whom  ita  jurisdiction  is  pany,  an 

etc  and  puts  into  the  safekeeping  his  recov 

own  olficera;  and  we  are  aware  Min,  Co. 

luthoritj  which  denies  to  us  jur-  iSi. 

on  in  a   case   containing  all  (he  Forotl 

itaoflhatbeforeus.     Itisidleto  pointmen 

r  that  the  courts  of  Connecticut  corporati 

urisdiction  over  the  corporation  ;  tory  Trai 

ch  jurisdiction,  so  far  as  it  af-  Murray 

,he  question  and  remedies  here,  Y.)  140; 

i)e.     Its    impotency    was    illus-  (N.  Y.)  ^ 

in  the  proceeding  commenced  ter,  j6  F« 

superior  court  of  that  State  In  Co.  v.  M 

Eaton   was  appointed  receiver,  1.  Nici 

1  which  he  was  forced,  in  sub-  Co.,  11  t> 

,to  report  that  all  the  assets  of  the  ton,  ^3  A 

'ation  were  detained  in  the  city  etc.  L.  Ci 

w   York,  and   vhal  he  never  haii  lorney  G 

or  permitted  to  have,  possession  Paige  (N 

of  the  aatets  of  the  said  corpora-  3.  Slar 

A  receiver,  if  appointed  there,  In  rt  L^ 

'esort  to  our  courts  to  reach  the  xt,  La.  A 

anUand  the  fund  intheirhands.  How.    Pi 

action  similar  to  the   present,  Simontoi 

!Come  substantially  the  receiver  Greenwic 

.  court,  in  order  to  acquire  pos-  Y.}  587. 

I   of  the   fund.     But   while    no  S.  Wh< 

officer    exists    in     Connecticut,  can  be  To 

leems  to  ua  no  sound  reason  why  be  made, 

-isdiction  of  this  court  may  not  cciver  wi 

oked  to  preserve  a  fund  now  in  lion.    Di 

inds  of  persons  in  our  jurisdic-  Y.}  115; 

nd  In  danger  of  being  lost   by  In  Gru 

iwn  insolvency  or  improper  use."  310,  it  wi 

I'eiu  T'ork,  where  the  creditor  of  i<  run  a  p 

ign    corporation    has    obtained  upon  noti 

ent  against  the  company  in  the  lion,  It  is 

where  it  was  incorporated,  and  Sec  also 

mpany  ham  transferred  all  of  its  See  also 

to    a   coDipanj   in   New  York  Bank,  11 

10  other  consideration  than  the  v.  Cllntai 

ol  stock  of  the  new  companj,  449. 
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summaiy  proceeding   should  be  distinctly  stated  in  the 
petition  on  which  the  application  is  founded.* 
V/iere  Adequate  Remedy  at  Law  Exists. — Where  a  creditor 
rporation  has  a  complete,  prompt  and  efficient  remedy  at 
eceiver  will  not  be  appointed.     Thus  where  there  is  a  de- 

I  a  mortgage,  but  it  is  clear  that  a  foreclosure  iiiid  sale 
ilize  enough  to  pay  the  debt,  a  creditor  will  be  left  to  his 
iings  at  law  without  the  intervention  of  a  receivL-r.* 

it  /^stance  of  General  Creditors.— h.  receiver  of  a  corpora- 

II  not  be  appointed  at  the  instance  of  a  general  creditor 
judgment.* 

Vltere  There  Are  No  Assets. — If  a  corporation  is  without 
1  receiver  will  not  be  appointed* 

IpoH  Dissolution  o/  Corporation. — Where,  upon  dissolution 
rporation,  it  is  provided  by  statute  that  the  officers  of  the 
ly  shall  be  trustees  for  the  creditors  and  stockholders,  a  re- 
•hould  not  be  appointed  unless  it  appears  that  the  trustees 
conducting  themselves  and  jeopardizing  the  property.' 


5.     Re- 

438;  Livingston  v.  Bank  of  N.  finery  Co.,  36  Barb.  {N,  Y.)  i$f,;  Var- 

larb.    (N.V.)    304;    Attornev  num  i^.  Hart,  119  N.  Y.  101. 

Bank  of   Columbia,    i     Paige  «.  In  Barton  v.  Enterprise  Loin  Ptc. 

;ii  ;  Oaklej'  v.  Pateraon  Bank,  Assoc,  114  Ind.  136,  it  appeared  that 

q,  173.  the  abarehotders  all  agreed  that   the 

egation  "that  if  notice  of    this  membcts    who    took   the   monej'   ad- 

on  be  given  to  the   defendants,  vanced  to  them  in  full  for  their   stock 

s,  records  and  papers    of   aold  and  paid  dues    and    interest  thereon, 

i   be    90    falsitird    or    spirited  should  not  be  required  to  paj  beck  the 

It    they  cannot    ascertain    the  monej  advanced.     The  court  held  that 

ds,"  is  not  sufficient   to  juEtlfv  the  association  had  no  assets  and   that 

nltnent  without  notice.  French  a  receiver  should  not  be  appointed, 

d.    30    Iowa    14S.       See    also  «.  People  r.  O'Brien.  lit   N.   Y.   ■; 

;.  Peters  etc.  Co„  31    Fla.   354.  Parsons  r>.  Charter  Oak,  L.  Ins.  Co., 

may  be   stated  as  a   general  31  Fed.  Rep.  305. 

ion,  founded  upon  established  The  Civil  Code  of  California,  I,  yj^ 

it  of  equity,  that  a  creditor  of  refers  to  both  rhe  voluntary  and  invol- 

ation  is  not  entitled  to  the  ex-  untary    dissolutions    of  corporations, 

iry  aid  of  equity    in  the  en-  and  ^  400  derlares   that,  "unless  other 

it  of  his  demand,  when  he  can  persons  are   ,ippointed   by   the  court, 

ill  and  adequate  relief  at  law."  the  direi-t<-rs  nr   managers    ...    of 

Receivers,  I)  301.  such  corporaiion.  at  thetime  of  Its  dis- 

■mly  I'.  Tenth  Ward   Bank,  3  solution,  nre    trustees  of  the  creditors 

I.  (N.  Y.)  39S,  it  wan  heldthat  andstockholdprs  .         .   oftbeeorpor- 

tinuance  of  business,  reported  ationdissi^lved.  and  have  full  power  to 

cv,  large  amount  of  notes  out-  settle  the   atfairsof  the   corporation." 

:and  unpaid,  notes   protested  By  Code  Civ.  Proc..^  565,on  the  disso- 

ands  of  the  comptroller  and  lution  of  any  corporation,  the  superior 

ment      of      rent,     were     not  court,  on  application  of  any  creditor 

on  which  chancery  coutd  in-  of  the  corporation,   or   of  any    stock- 

nd  grant  a  receiver  of  a  bank-  holder  or   member   thereof,   may  ap- 

ciation,  at  the   instance   of  a  point  one  or   more  persons  to  be   re- 

ontract  creditor;  and  that  his  ceivers  or  trustees  thereof,  etc.     Held, 

was  at  law.  that  on  an  involuntary  as  well  as   a 
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(6)  Misconduct  of  Officers. — The  mere  misconduct  of  officers  is 
lot  sufficient  ground  lor  the  appointment  of  a  receiver.  If  ofH- 
ers  misbehave  themselves  a  court  of  equity  may  forbid  the 
lisconduct  or  remove  the  officer  from  his  position,' 

(7)  iV/iere  Security  is  Entered  in  Lieu  of  Appointment  of  Rt- 
eiver. — Under  certain  circumstances  the  court  will  give  a  corpo- 
ation  a  reasonable  time  in  which  to  enter  security  to  protect  a 
udgment  creditor  who  has  applied  for  a  receiver* 

d.  Effect  of  Appointment— (1)  As  Regards  Dissolution  oj 
'■orporation. — A  corporation  is  not  dissolved  ipso  facto  by  the 
ippointment  of  a  receiver.  The  corporate  existence  may  continue, 
ilthough  the  corporate  functions  are  suspended.  It  is  usual  in 
he  decree  appointing  the  receiver,  to  enjoin  the  corporation 
rom  exercising  any  of  the  corporate  powers;  but  such  a  decree 
loes  not  end  the  corporate  life,  and  as  soon  as  the  receivership 
s  ended,  the  otKcers  of  the  company  may  again  resume  the  cxer- 
ise  of  their  usual  powers,' 

oluntary    dissolution,    the    directors  of  a  receiver  does  not  dissolve  i  corpo- 

re  the  proper  persons  to  wind  up  the  ration   either   in   law   or   in  fact    la 

orporation's  affairs,  unless  a   receiver  Kincaid  v,  Dvrinelle,  59  N.  Y,  5fS,it 

\  appointed  on  the  application   of  a  was  held  that   a   decree  appointing  1 

reditor    or  stockholder;   and   where  receiver  and  enjoining  a  corporation 

he  charier  of  a  corporation  had  been  from    the    exercise    of    its    corporate 

leclared    forfeited   because   the  com-  franchises,  did   not   thereby   actulllj 

lany  had  entered  into  an  illegal  com-  dissolve  the  corporation, 
lination,  known  as  a  "trust"  to  con-         In  BankCom'rs  v.  Bank  of  BuSslo, 

rol  production  and  sustain  prices,  the  6   Paige  (N.   Y.)   497,  the  chancellor 

itflte   had   no    interest   in    its   afTairs  distinguished  between  a  finalorder  for 

vhereby  to  sustain  an  application   for  the  appointment  of  a  receiver  of  a  cor- 

.  receiver,  either  as  a   punishment  for  poration   and  a   decree  dissolving  the 

he  Illegal  use  of  its  corporate   privi-  corporation.     He  regarded  such  final 

eges,  or  to   see   that   its  assets   were  order  or  decree   for   the  appointment 

iroperly   distributed,     Havemeyer  i\  of  a  receiver  as  "a   virtual   dissolution 

itiperior  Cl.,  S4  Cal.  337.  of  the  corporation,"  and  he  was  there- 

1,  Waterbury   v.  Merchants'  Union  fore  of  the  opinion  that  the  court  hsd 

Express  Co^   jo  Barb.   (N.   Y,)    157;  jurisdiction  to  decree  a  dissolution  in 

lowe  1.  Deuel,43  Barb.(N.  Y.)  J04;  fact.     In   Kincaid  i'.  Dwinelle,   1:9  N 

Jeali  (>.  Hill,  16  Cal.  145;  76  Am.  Dec.  Y.  548,  Allen,  J.,  in  commenting  "upon 

08;  City  Pottery  Co.  t'.   Yates,  37  N.  Bank   Com'rs   v.   Bank   of  Buffalo,  6 

,Eq.543;   Einstein   r,   Rosenfeld,  38  Paige  (N.   Y.)   497,Baid:     "H  the  ap- 

4,  J,  Eq.  309;  Bank   Com'rs  i'.  Rhode  pointment  of  a  receiver  was  a  dissolu- 

sland  etc.  Bank,  5  R.  I.  ll ;  Ogden  v.  tion  in  fact,  no  other  or  further  decree 

tip,  6  Johns,  Ch,  (N,  Y,)  160.  in  that  direction  would  have  been  nec- 

S.  Barclay  i'.  Quicksilver  Min.  Co.,  esaary.     When  this  learned  jurist  used 

I  Abb.  Pr.,  N.  S,  (N.  Y.)  ^83.  In  Har-  the  term  virtual,  in  the  connection  re- 

ison  V.  Cotton  Slates    L.  Ins.  Co.,  78  Cerred  to,  it  was  a  declaration  that  the 

ra.  "lift,   however,  on  application   by  corporation  was  not  in  fact  dissolved, 

redttors  and  policy  holders  of  an  in-  Virtual  is   bei        ' 

urance   company    for    an   injunction  and   not   in   fs 

nd  the  appointment  of  a  receiver,  (he  joined  from  tl 

ffering  by   defendant,  after   hearing  franchises  and 

nd  before  decision,   of    a   voluntary  is  as  if  it  did  n 

ond,  was  held  no  reason  (or  denying  cal  purpose  of 

lie  application,  dormant,  its  vi 

9.  In  Jones  f.  Bank  of  Leadville,  11  spects   the   ex<  •■ 

lolo.  464:  30  Am.  &  Eng.  Corp.  C as.  powers,  but  it  '. 

54,  ft  wai  held  thai  the  appointment  liable    to    be 
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}  As  Regards  Corporate  Functions  and  Liabilities.  -  A  corpord- 
is  deprived  of  the  right  to  exercise  its  corporate  powers  by  the 
lintment  of  a  receiver,  only  so  far  as  the  statute  or  the  decree 
le  court  transfers  such  powers  to  the  receiver.  If  the  corpora- 
is  enjoined  from  exercising  any  of  its  franchises,  then  of 
se  its  corporate  activity  at  once  ceases,  and  it  can  transact  no 
ness  whatever;  but  if  the  receiver  has  conferred  upon  him 
■  a  portion  of  the  corporate  powers,  then,  if  not  otherwise 
eed,  the  corporation  may  exercise  all  its  remaining  powers 
erred  upon  it  by  its  charter.* 

I  the  absence  of  statutory  provision  to  the  contrary,  a  cor- 
ition  is  not  liable  for  the  contracts  or  acts  of  the  receiver  or 
Lgents  or  subordinates,  in  the  management  of  the  company's 
ness.* 

n,  for  BHT  purpoie  for  which  an  How.  Pr.  (N.  V.)  83;  Ferry  v.  Bank  of 
n  would  be  available  to  any  one  Central  New  York,  ij  How.  Pr.  (N, 
ig  a  right  to  sue."  Y.)  445;  Ohioetc.  R.  Co.  v.  RuebcII, 
Pringle  f.  Woolworth,  90  N.  Y.  115  III.  ji;  Micklesu.  Roche»lcr  City 
:he  defendant  was  appointed  re-  Bank,  11  Paige  (N.  Y.)  118;  State  i>. 
r  of  an  insurance  corporation  be-  Wabash  etc.  R.  Co.,  115  Ind.  466;  35 
the  commen cement  of  a  euit.  It  Am.  &  Eng.  R.  Cas.  i. 
LOt  appear  that  the  corporation  1.  In  Metz  v.  Buffalo  etc.  R.Co..;8  N. 
been  dissolved.  The  court  held  Y.  61;  17  Am.  Rep.  101.  the  court  by 
theplainCiff  wm  not  debarred  by  Grover,  J.,  said:  "In  reference  to  the 
appointment  of  a  receiver  from  position  that  the  receiver  and  assignee 
taining  an  action  against  the  cor-  was  the  agent  and  servant  of  ihe  de- 
tion.  See  also  Taylor  i'.  Colum-  fendant,  which  were  therefore  liable  for 
Ins.  Co.,  14  Allen  (Mass.;  353 ;  his  acta,  it  mubt  be  borne  in  mind  that 
Br.  Gray,  16  Wall,  (U.  .S.)Jo3;  the  defendant  was  not  a  voluntary 
C  :'.  Columbian  Ins.  Co.,  55  Me.  bankrupt.  The  appointment  of  Barney 
93  Am.  Dec.  ^al ;  Mosely  i^.  Bur-  as  receiver  was  by  the  court,  ngainst  its 
51  Tex.  396;  State  t.  Merchant,  will.  It  had  nothing  to  do  with  his  ap- 
hio  St.  351.  pointment,  or  any  control  over  his  em- 
it a  corporation  may  be  so  far  dis-  ploy^s.  Upon  what  principle  can  the 
■A  by  the  appointment  of  a  re-  defendant  be  held  responEible  for  their 
-r  as  to  relieve  it  of  some  of  its  negligence?  A  master  or  employer  i» 
^s  as  prescribed  by  statute.  Thus  held  liable  for  the  negligence  of  those 
uguenot  NaL  Bank  i>,  Studwell,  in  hi»  service  for  Ihe  reason  that  it  is  hl» 
.  Y.  631,  it  was  held  that  by  the  duty  to  enforce  the  observance  of  care 
intment  of  a  receiver,  a  duty  no  by  them.  He  is  held  liable  to  those  in- 
er  devolved  upon  the  triMtees  or  jured  by  the  failure  by  him  to  perform 
:tors  to  make  the  annual  report  this  duty.  But  this  lias  no  application 
ired  by  statute.  to  the  present  case.  Here  the  defend- 
^quiescence  by  a  corporation  for  a  ant.  by  the  act  of  the  law,  has  been  de- 
ber  of  years  in  the  action  of  a  prived  of  the  possession  of  the  road 
tanent  receiver  in  distributing  all  and  of  all  control  over  those  engaged  in 
sseta  of  the  company,  has  been  operating  it;  and  bv  like  act.  the  poa- 
Irued  as  equivalent  to  a  surrender  Beaeion  and  control  have  been  given  to 
ts  franchises.  Hotiingshead  71.  others.  The  defendant  had  not,  there- 
dward,  107  N.  Y.  96;  Bradt  ti.  afier,  anything  to  do  with  operatingthe 
rdlct,  17  N.  y.  93;  Verplanck  v.  road.  True,  if  profits  were  earned 
»ntile  Ins.  Co.,  1  Paige  (N.  Y.)  thereby,  they  would  inure  tothe  benefit 
of  the  defendant  by  becoming  asset* 
Gluck  &  Becker  on  Receivers,  14  for  the  payment  of  debts.  But  this  did 
I);  Cardot  u.  Barney,  63  N.  V.  not  make  it  liable  for  the  conduct  of 
ao  Am.  Dec.  533;  Kain  i".  Smith,  those  in  no  sense  its  employes  or  serv- 
.  Y.  458;  Rochester  v.  Bronson,  41  ants.  The  employ^  mutt  look  to 
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3)  Upon  Corporate  Property.—Vv\Q\  to  the  dis 
ration,  a  decree  appointing  a  receiver,  vests  in 
ipertyof  the  company;  and  the  court,  by  an  a 

y  compel  the  corporation  to  convey  to  the  i 
e  to  its  real  estate.* 

le  who  emp1oj«d  them  for  coinpen-  when  It  conseniB  t 

on;  and  those  who  contracted  with  appe&rs  before   th 

receiver  or  assignee  must  bIeo  look  part  in   the  procei 

him.     He  wan  liable  for  the  breach  report,  which  hag  i 

ontracts  made  by  him,  and   for  in-  is   conclusive  on   1 

ee  sustained   \>y  his  negligence    or  well   as    on   the   i 

^of  hisemplov^  in  Iheir   perfonn-  creditor.     Del  Va 

e.  (Rogers  u.  Wheeler,  45  N.  Y.  Abb.  N.  Cas.  (N.  ' 
,)"     See  also   Meara   v.   Holbroolt,         i,    "xhe    peraoi 

5hio  St.  137.  vested  in  the  rect 

/here  a   receiver  of  a   corporation  g,](j   [,»   virtue  of 

iloyed  plaintilTto  take  charge  of  the  the  real  estate  on 

ipany'i  property  and  paj  such  sums  conveyance  to   hi: 

were   necesBarj-  for  its    protection,  has  power  to   cotr 

there  was  no  express   agreement  Co.  Bank  v.  Risle 

:  piainliiTshould  exonerate   the  re-  Am.  Dec.  347. 
er  and  look  alone  to  the  trustestate         ,  '    ,,.  , .         ,. 

.  .       _     .-  _   ,i_  In  Mirktgant  it 

J  ..?   K!u T,  '».f»^S?  !;,  iT  "l"  •PPolnimeni 
dually  liable  for  plaintifTs   services         .   .."^  ^  ..     .... 

di.b!.r.cm...l..     Roger,  ■,.    W.n-  »"  ■!■'••'  «"  >"!' 

.  „  Hun  (N.  Y.)  5,0.  ".l"  ^SS'-^ 

/here  B  mining   company   operates  tinn  to  the  receive 

"hT  prt^eeds  ortte  ore  exTrac^lTd  '*;  V?,T™t"  1*. 

r.   each   are   used   indiscriminately,  ^*  *  judgmen^  as 

•K.  ^«™m«n  k^...R>  ™f  oil  .  -1  been  appointed.  1 
the  common  benefit  of  all,  a  re-      .,,  ,«  wj„i,  ,_o 

er  appointed  on  the  foreclosure  of  ""'  '"  ""^''-  ^^■ 
■Igages  covering  a  part  only  of  the         I"  Gordon  v.  A 

ipany's   property,    with    power    to  (U- S.)  334,  it  was 

;  possession  of  the  mortgaged  pre m-  cannot  convey  t 

and  to  carry  on  the   mines,  who  is  'he  owner  of  thi 

■nitted  by  the  company  to  take  pos-  '"  Adams  v.   H 

Ion  of  lis  entire   property,  and  to  656,  it  was  held 

k  all  its  mines,   render  them    more  "PPly  '<>  »he  tra 

lable  and  capable  of  paying   credit-  table  title  to  a  pi 

cannot  be  considered  a   trespasser,  case  it  was  hek 

is  not  personally  liable  to  a  general  vests  in  the   rei 

litor  of  the  company  for  sums  real-  Msets    of    the 

1  by   him  from  a  mine   not   covered  Woven   Tape  S 

the    mortgage.      Staples    v.     May  Y.)  111. 
1.  1890).  J3  Pac.  Rep.  710.  For    other     cae 

he  I  New  York  Rev.  Stat.  mara.  p.  principle  stated  in 

4   73,   as   amended  b}-  Laws  Nevi  v.  Elmore,  10  Hun 

■k    i8;i,  ch.  71,  and  Laws  i860,  ch.  v.  Rich,  51  Me.  it 

provides  that  the  receiver  of  an  in-  r.  Weber,  ^  "'  " 
ent    corporation    may    settle    any         Even  if  i 

troversy  arising  between   him    and  the  legal  ti 

lilors  of  the  corporation  by   having  the  equiteb 

matter   tried  before  a  referee,  and  the  possessi 

the  report  of  the  referee   "shall  be  ams   v.   Ho 

:lus]re  on  the  rights  of  the  parties"  Attorney  G 

>t  set  aside  by  the  court.    The  court  Ins.  Co.,  loi 
1,   that,   though   there  is  no  express         In  many  1 

rision  allowing   the  corporation  to  by  statute  t 

lade  a  party  to  the  proceeding,  yet  and  persons 
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er  the  dissolution  of  a  corporation,  all  of  its  property  is,  in 
rn  times,  considered  a  trust  fund  to  be  held  for  the  benefit 
ditors  and  shareholders.  When,  therefore,  a  receiver  is  ap- 
ed after  dissolution,  all  of  the  property  vests  in  him  as 
;e  for  all  persons  entitled  to  share  in  its  distribution.* 
Upon  Lien  of  Judgment  Creditors. — The  appointment  of  a 
rer  does  not  affect  tne  liens  of  judgment  or  attaching  creditors 
I  have  been  created  prior  to  the  appointment  of  the  receiver. 
Kccution  may  issue,  or  the  attachment  proceedings  may  be 
lued  until  the  debt  is  realized  from  the  corporate  property, 
thstanding  the  fact  that  the  title  of  the  property  has 
ne  vested  in  the  receiver.* 

;r  without  anj  formal  convey-  creditort,  and  were  not  made  parties 
to  the  action  in  which  the  receiver 
Vfoi  Tork  it  seems  that  the  waa  appointed.  No  legislation  can 
'  aMcts,"  as  used  in  the  act  ol  authorize  the  appointment  of  a  re- 
^Bwsof  i869,ch.902,4i7)author-  ceiver  of  the  property  of  A  in  an  ac- 
the  appointment  of  a  "receiver  tlon  against  C,  without  violating  the 
he  assets  and  creditn  "  of  a  life  provisions  of  the  constitution  In  rela- 
nce  company,  mean^  all  the  tion  to  the  taking  of  property  without 
ty,  real  and  personal,  of  such  due  process  of  law.  That  thfe  legis- 
ny,  and  the  receiver- upon  his  1  at ure  might  amend  the  provlRione  o( 
itment  becomes  vested  with  the  the  Revised  Statutes  in  relation  to  the 
>  all  of  the  property  real  and  devolution  of  property  of  dissolved 
al,  without  any  formal  convey-  corporations  is  indisputable,  and  if  it 
ir  the  company  to  him.  Attor-  had  done  so  in  the  act  of  dissolution, or 
;nl.  V.  Atlantic  Mut.  L,  Ins.  Co.,  previously,  it  would  undoubtedly  have 
Y.  379.  In  this  case  a  judg-  prevented  the  vesting  of  the  property 
vai  obtained  against  the  corpo-  in  trustees  ;  but  this  it  did  not  do,  and 
after  the  appointnnent  of  a  re-  it  had  no  authority,  bj  mere  force  of 
and  the  real  estate  was  there-  legislative  enactment,  to  take  vested 
<oId  on  execution.  The  court  property  from  one  Individual  or 
lat  the  title  of  the  receiver  was  trustee  and  give  It  to  another." 
or  to  the  lien  oE  the  judgment.  9.  Thus  In  Hubbard  v.  Hamilton 
Ving  V.  Disse,  15  Hun  (N.  Y.)  Bank,  ^  Met.  (Mass.)  340,  it  was  held 
was  held  that  a  receiver  ap-  that  an  attachment  of  the  property  of 
d  under  §  291  of  the  code  is  a  bank,  was  not  dissolved  by  the  sub- 
with  real  estate  by  virtue  of  his  sequent  appointment  of  receivers  to 
Itment.  See  also  Osgood  v.  take  possession  of  the  property  and 
re,  61  N.  Y.  JH;  "^tl^  B''"!'  "-  effects  of  the  bank.  In  this  case  the 
It  Bank,  J3  Pick.  (Mass.)  480.  court  by  Dewey,  J,  said:  "We  think 
hven  V.  Smith  31  Barb.  (N.  Y.)  that  there  is  a  manifest  distinction  be- 
tween the  case  of  attachment  before, 
where  a  statute  provides  that  and  one  made  after  proceedings  insti- 
directors  or  managers  of  the  tuted,  praying  for  an  injunction  and 
of  such  a  corporation  at  the  the  appointment  o(  receivers.  In  the 
>f  Its  dissolution,"  shall  be  the  latter  case,  the  attachment  is  effectual, 
[s  of  the  creditors  and  stock-  the  property  is  in  other  hands  and  be- 
rs,  the  trustees  become  vested  yond  the  process  of  an  attachment. 
:itle  of  the  corporate  property,  But  in  the  former  a  valid  attachment 
receiver  takes  no  title.  In  Peo-  has  been  made,  and  hence  it  wilt  bind 
CBHen,  lli  N.  Y.  1  (Broad-  the  property;  and  though  the  assets 
lurface  Road  Case),  the  court  by  pass  Into  the  hands  of  the  receivers, 
r,  C:].,  said:  "As  we  have  seen,  they  take  Ihem  with  all  the  liena 
■operty  of  this  corporation  vested  thereon ;  and  an  existing  attack- 
persons  who  were  Its  directors  ment  is  a  lien.  ...  It  seems 
:  time  of  Iti  dissolution.  They  therefore  quite  clear,  that  there 
for  stockholders  and  is     nothing    In    the    nature    of     tha 
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•*    br     Injunction     against     the  Its  Burplt 

nix  Bank,  and  the   appointment  (or  the  | 

ceivers,    which   necesiarily   dis-  holders, 

i  an  attachment  of   the  assets  of  signed    \ 

ink  previously   made.    There   is  payable  I 

tig  in  the  principle  of  equal  dis-  of  the   c 

ion  among  all  creditors  fro  raUi,  hands  of 

1  has  been  considered  powerful  him  and 

[h     to     set    aside     the    priority  as  they  bI 

]r  acquired  by  a  vigilant  credit-  thechecl 

There  Is  nothing  in  our    statutes  tion  beca 

ring  such  previous   attachments  the  hand 

dissolved  by  force  and   effect   of  ed  that  t 

Ipolntment  of  receivers.     The  re-  fund,  anc 

luat  be,  therefore,  that  the  lien  upon  th( 

red  byattachmentcontinues,  not-  priatlon  ' 

landing  such  proceedings   under  the    payi 

t.  of  i8^,  ch.  14,  to  be  available,  if  gave    to 

lart^  prevails  In  his  action,  and  equitable 

I   his  execution   within   the   time  could  no 

ribed    by  law.     The  attachment,  fer  of  th< 

rh,  is  good  and  effectual ;  and  the  to  the  rC' 

Tty  attached   must,    in    the    Ian-  Co.,    a   I 

;   of   the  Revised     Statutes,   "be  also  on  t 

13  security  to  satisfy   such  judg'  fund,    /« 

as  the  plaintiff  may  recover.'"  8;  75  N. 

Hays  V.  Lycoming   F.    Ins.   Co.,  F.  Ins.  Q 

.  St.  611,  the  judgment  creditor  v.    Eagle 

mutual   fire  insurance  company  19S. 
I  an    attachment  execution,  and         A  few 

toned  a  memberof  a  company  as  closed  iti 

shee.     It  appeared  that  the  gar-  officers  k 

e  was  indebted  to  the  company  on  solvent,  I 

remium  note  for  his  proportion  as  W's  a 

ses  sustained,  but  the  amount  of  bank  as  t 

i(*ebtedness  was  not,  however,  at  eichangi 

me  fixed  by  assessment.     Subse-  New   Yi 

Lly.  the  company  was  dissolved  by  funds ;  a 

e  of  the  court,  and  a  receiver  ap-  the  hand 

ed  who  proceeded  to  levy  an  as'  could  tat 

lent  on  all  the  premium  notes  to  receiver 

outstanding    liabilities    at     the  llvered  \ 

of  the  dissolution   The  court  held  honored 

the  attaching  creditor  by  virtue  fense  to 

i  attachment  was  entitled  to  the  in  a  juris 

int  thus  assessed  by  the  receiver  could  no 

e  garnishee.  ency  a   : 

Pickeregill  v.  Myers, 99  Pa.  St.  601  Rev.  8ta 

s  held  that  where   an  attachment  without 

ued   against   an   insurance   com-  rary  injt 

,  and  subsequently  said   company  before  fi 

Ives  under  the  provisions   of  the  strong,  1 
.f  May  ist,  1876,  Pamph.  L.  66.  a         Wagas. 

ver  being  appointed,  this  circum'  376,  decli 

e      does      not    afford     sufficient  corporat 

id  for  dissolving  the  attachment,  of  the  er 

lugh   the  corporation   as  a  legal  era"   sha 

r    is    extinguished,    the   receiver  wages  ca 

under  the  provisions  of  4  49  of  act  were 

bove  Act,  ample  power  to  prose-  that  the 

and  defend  suits.  of  a  cor[ 

bins  Apart  a  Pond. — An  insurance  protectic 

any  declared  a  dividend   out  of  ploying 
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;)  Upon  Pending  Suits. — The  mere  appointment  of  a  receii 
i  not  necessarily  abate  suits  pending  by  or  against  a  corpo 
Such  suits  may  either  be  continued  in  the  name  of  t 
inal  party,  or  the  receiver  may  be  substituted  as  a  party 
ird.'  This  rule  applies,  however,   only  to  cases  where  t 


jfacturing  for  the  corporation;  nor 
r«on  employed  on  a  salary  and 
Tiission  to  aell  g;oods.  People  f. 
ing<on,4S  Hun  {N.  Y.)  389. 
plloatlon  oT  Esmloca. — The  earn- 
of  B  railroad  in  posaesaion  of  a  re- 
rr,  maj  be  applied  to  the  payment 
laima    having   superior  equities  to 

of  the  bondholder.  Hale  v. 
t,99U   S.  389. 

len  S«celT«n  Rot  Sntltlad  to  Poa- 
on. — The  receivers  of  an  insolvent 
nsurance  companj  are  not  entitled 
le  possession  and  control  of  secu- 
5  deposited  hy  the  company,  before 
iBolvencv,  with  the  State  treasurer, 
ompliance  with  the  CemtrdiCKl 
lie  providing  that  when  any  Slate 
1  require  insurance  companies  of 
r  States  to  deposit  therein  securi- 
n  trust  for  policy  holders  as  apre- 
igite  to  doing  business  in  such 
e,  the  treasurer  of  this  State  may 
ive  such  securities  fnom  any  In- 
nce  company    of   (his   State   and 

them  in  trust  tor  its  policy  hold- 
the  company  to  receive  the  Inleresl 
dividends  thereon  (Gen.  Stat.  1888, 
14);  but,  by  the  terms  of  the  statute, 
receivers  are  entitled  to  the  income 
dividends  from  the  securities  while 

remain  in  the  hands  of  the  treas- 
.  Cook  I'.  Warner,  56  Gonn.  334; 
.m.  &  Eng.  Corp.  Cas.  66j. 
;fore  an  insolvent  corporation 
ed  into  the  hands  of  a  receiver, 
lin  goods  already  manufactured  by 
id  been  paid  for,  nothing  remain- 
to  be  done  but  to  ship  them  ac- 
ling  to  the  direction  of  the  buyer. 
i.  that  the  receiver  should  be  or- 
d  to  deliver  the  goods.  Bates  v. 
er  Glass  Mfg.  Co.  (N.  ].  1888),  14 
Rep.  J73- 

here,  in  an  action  by  the  people  to 
il  the  charter  of  a  corporation,  a 
iver  is  appointed,  a  stay  of  pro- 
ings  will  not  be  granted  where  it 
»irg  that  defendant's  Interest  will 
be  jeopardized  or  injured,  the  order 
minting  the  receiver  directing  him 
ake  no  sale  or  distribution  of  the 
orate  property  until  further  order 
le  court.     People  V,  North    River 


Sugar  Refining  Co.,  33  Abb.  N.  C 
(N.Y.)3ii. 

KnoTladia  of  InaolTenay  Dms  Not 
fMt  Lien. — An  attaching  creditor  t 
not  be  deprived  of  his  lien  because 
the  time  the  writ  was  Issued  he  kn 
that  the  corporation  was  Insolvi 
White  V.  Pelfes  Importing  Co.,  30  F 
Rep.  864. 

HiacallauMma  OaMS. — For  other  ca 
lllustratingthe  effect  of  the  appol 
ment  of  a  receiver  upon  existing  lit 
see  Second  Nat,  Bank    v.   New   Yi 


Woerishoffer  v.  North 
structlon  Co.,  99  N.  Y.  398;  Wilcoi 
Continental  L.  Ins.  Co.,  56  Conn.  4 
Frayser  u.  -Richmond  etc.  R.  Co., 
Va.  388;  Gilbert  v.  Washington  C 
etc.  R.  Co.,  33  Gratl.  (Va.)  6 
Georgia  v.  Atlantic  etc.  R.  Co., 
Wood  [U.S.)  434;  South  Carol 
R.  Co.  V.  People's  Sav.  Institution, 
Ga.  18:  Minchin  v.  Second  Nat.  Ba 
36  N.  J.  Eq.  436;  Union  Trust  Co. 
Weber,  96  III.  346;  Snow  v.  Winsli 
54  Iowa  100;  Wiswall  u.  Sampson, 
How.  (U.S.)  64. 

1.  In  Phoenix  Warehouse  Co. 
Badger.  67  N.  Y.  394,  it  was  held  t 
an  action  brought  by  a  corporation 
fore  the  appointment  of  a  receiver 
collect  subscriptions  to  the  stc 
could  be  continued  in  the  name  of 
original  party  for  the  benelit  of   a 

In  Glenvllle  Woolen  Co.  v.  Rlpl 
43N.  Y.  306,  the  plaintiff,  a  fore 
corporation,  brought  an  action  agal 
one  of  its  stockholder*  to  recover 
installment  due  on  stock.  The  only 
fenae  relied  on  was,  that  a  creditor 
tbeplaintiHhad  obtained  a  judgm 
against  It;  and  on  proceedings  sup] 
mentary  to  the  execution  thereon, 
order  had  been  made  restraining 
defendant  from  paying  the  debt,  a 
ceiver  had  been  appointed  and  '. 
duly  qualified  in  such  proceedii 
though  no  demand  was  ever  made 
such  receiver  upon  the  defendant 
the  said  debt.  The  court  held  that 
plaintiff  was  entitled  to  recover,  1 
ing:  "If  it  should  be  conceded  that 
appointment  of  the  receiver  wai  vi 
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corporation  is  not  dissolved  at  the  time  of  the  appointment  of  the 
receiver.  If  there  has  been  a  prior  decree  of  dissolution,  or  ii 
there  has  been  a  l^islative  declaration  of  forfeiture  of  the  cor- 
porate franchises,  or  if  the  corporate  existence  has  in  any  way 
come  to  an  end,  then  all  suits  abate,  and  new  proceedings  must 
be  begun  by  or  against  the  receiver  instead  of  the  corporation.' 


i 


»  did  not  defeat    the    action,  nor  did 
the  order    restraining;    the  defendant 
n  paying  the  debt  to   the   plaintifF 


no     Hon 


or  other  cases  illustrating  the  effect 
he  uppointmentor>    receiver  upon 


!   377;  Pr 


Bi;  Kincaii 
54C;  Banko 
Wend.  (N, 
ester  City  1 
Folger  V.  C 


stay  proceedings 

difficultj'  in  the  way  of  the   defendi 

whenever  he  should  concede   that   he    Co.  i'.  Jayn 

WB»  indebted,  taking  the  order   o(  the     Globe  Mut. 

court    for    such    a    paynient    of    the     C  I.  370;  So 

aihount  as   would    protect   him   from     pie's  Sav.  li 

twice  paying  it.  "  ' 

In  Second  Nat.  Bank   v.   New  York 

Silk  Mfg.  Co.,  1 1  Fed.  Rep.  533,  it  was 

held  that  there  was  nothing  to  prevent     •>  '  "-"■   >  ■■ 

an  Insolvent  corporation,   whose   prop-     Manufaclor 

erty  is  In  the  hands  of  a  receiver,   from     (Mass.)     4< 

appealing   from   attachme»t«    and    re-     Bedell  t.  Ni 

moving  the  controversy  to   tl>e  Federal     ^'h     (N. 

court.    The  court  by  Nixon,    J.,    said:     Goode,  71  1 

"The  case,  in  our  judgment,  turns  upon     Pahquioque 

the  question,  what  power  to  act  retnaini     "  -■  ■" 

In  a  corporation  after  ■  decree  of  inaol- 

vencv.  nn  injunction,  and   the   appoint- 

meni  ola  receiver?  This  officer  doubt- 
less k>ecomes  the  custodian  of  the  prop- 
erty,   but    the    corporate     entity    still 

exists,      and      the      (air       implication 

from    the    provisions    of    section     83 

of        the       title       'Corporations.'       in 

the  Revised  Statutes  of   JVeu    Jrrsev^ 

ts  that  until    the    injunction    continues     Bank,  1  Ohio  St.  167. 

four  months,  may  use  and   exercise   Its         Where  a  receiver  has  been    appoint- 

francMses  and   transact   ordinary  busi-     ed  on  the  diSGOlution  of  1  corporation, 

ness  in  its  own  name,  subject,  of  course,     against  whom  an  action  is    pending,   a 

to  the  right  of  the  receiver  to  the    pos-     motion  to  substitute  him  as    party   de- 

■ession  and  control  of  the  property.  fcndant,  in  its  stead,  comes  too  late  ar- 

In  Talmadge  'a.  Pell,  9  Paige  (N.Y.)     ter  he  has  distributed    the  assets,  under 

410.  it  wan  held  that    under    the    Nf-w    order  of  the    court,    among    provided 

York  Act  of  1S33,  relative  to  theabate-    claims  dulv  advertised    for    under   the 

mentor  suits  by   or    against    corpora-     statute.     Owen   t'.  Homeopathic    Mut. 

tlons.  a  suit  which  has  been  brought  by     L.  Ins.  Co.  (Owen  v.  Kellogg),  56  Hun 

a  corporation  may  be  continued  by  the     (N.  Y.)  451;. 

'      ■      ■   ■"'  '"'        '  Where  a  judgment  has   been    recov- 

ered against  a  corporation,  alter  the 
appointment  of  a  receiver,  it  does  not 
give  the  creditor  who  has  obtained  It  a 
preference  over  other  creditors  in  the 
diatri button  of  corporate  assets.  At- 
torney-Gen' I  Ti.  Continental  L.  Ins. 
Co..  28  Hun  (N.  Y.)  360.  See  Ellkoll 
U.  S.  Ins.  Co.,    7    Gill    (Md.)    J07; 


statute  may  authorize  pending 
to  be  continued  in  the  name  u 
eceiver.  Leathers  i'.  Shipbuild- 
40  Me.  386;    Stetson  v.  Cilj 


h  corporation,  either  In 

In 


the  name  of  the  corporation, 
order  of  the  court,  made  upon    a    sum- 
mary application. 

But  the  receiver  of  an  Insolvent  cor- 
poration cannot  Interfere,  as  by  giv- 
ing notice  of  a  motion,  or  conduct- 
ing an  appeal  in  his  own  name,  until  he 

has  been  made  a  party  to  the  action  by    Jackson  v.    Lahee.    114    iiu    307;   "' 
an  order  of  the  court.     Tracy   v.    First    /aWe  Brown.  18  S.  Car.  87. 
Nat.  Bank,  37  N.  Y.  513.  1.  A  leading  caae  on  thii   subject  it 
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NU  Functions — (i)  Functions  in  Cen- 
'ers  are  not  defined  by  statute,  derive 
the  order  of  the  court  by  which  they 
Xy  such  powers  as  the  court  may  deem 
1.  They  are  the  officers  of  the  court, 
,  and  must  account  in  such  way  as 
regards  the   parties  in  interest,  they 

6j7,  ment  recovered,  after  the  corporation 

ijueB-  had  been  dissolved,  bj  the  expiration 

iring  of  a  term  of  iti  charter,  while  the 

yott-  action  against  it  was  pending.      The 

itarv  court  held    that  the  judgment   upon 

n  ac-  which   the   action   wai   brought    waa 

egis-  void,  and  that  the  action  could  not  be 

:ea  it  maintained. 

cor-  Id   McCullough  v.   Norwood,  j8  N. 

Btion  Y.  561,  an  action  was  brought  sgatnst 

iwlse  the  receiver  of  the  Lorillard  Fire   In- 

sur-  sura  nee     Company     to     recover    the 

it  the  amount  of  the  judgment  rendered  in 

ction  favor  of   the   plaintiff,   after  the  dis- 

pora-  solution   of   the   corporation  and   the 

ce  of  appointment  of  a  receiver,  and  wlth- 

ights,  out  the  receiver  havine;  been   made   a 

■    oc-  party.     The  court  held  that  the  judg- 

final  ment  could  not  be  sustained,  as  it  had 
:  cor-  been  recovered  in  an  action  continued 
I  and  against  the  corporation  after  its  death, 
ng  a  At  the  time  of  the  appointment  of  a 
same  receiver  in  proceedings  to  diiBolve  a 
our  corporation,  it  had  taken  a  suit  against 
■ai  of  it  to  the  United  Slates  Supreme  Court, 
ence.  The  receiver  was  not  made  a  partv  to 
a  Ibe  the  suit,  but,  under  directions  from 
s  de  the  court  appointing  him,  employed 
^ish  counsel  therein.  The  plaintiff  took 
I  and  judgment  by  default  after  the  cor- 
lying  po  rat  ion  was  dissolved.  Held,  that 
!,  the  the  receiver  was  not  estopped  from 
%  ca-  denying  the  right  of  the  judgment 
ment  plaintiff  to  share  in  the  distribution  of 
as  to  aweta.  (Rntrting  ^1,  Hun  {N.  Y.) 
\  the  574) ;  People  v.  Knickerbocker  L.  Ins. 
htot  Co.,  :o6N.  Y.  619. 
epre-  Under  Georgia  Code,  4  1688,  pro- 
yap-  vlding  that  upon  the  dissolution  of  a 

suit,  corporation   the  court  may  appoint  a 

pora-  receiver   to   administer   Its  assets,  the 

with'  receiver   is   entitled   to  be  made  party 

0  hac  plaintiff  in  an  action  Instituted  by  the 

iding  treasurer  of  the  corporation  which  was 

mere  pending   when   the   receiver  was  ap- 
pointed.    Houston  V.  Redwine,  S5  Ga. 

«.  Y.  130. 

mpel  1.  New  York  etc.  Tel.  Co.  v.  Jewett, 

ineys  iij   N.   Y.   168;  Karn   v.    Rorer   Iron 

of  a  Co.,  86  Va.  7114;  Thompson  v,  Phenii 

t  the  los.  Co.,  136  U.  S.  187;   Staples  i^.  May 

judg-  {Cal.  1890),  13  Pac.  Rep  710;  Attorney 
U8.'> 
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cv.-Tit  both  the  cref:ii'<r>  of  the  corpcwation  and  its  share- 
iers.  and  may  be  said  to  be  troatees  for  both.  In  all  matters 
ling  to  corporate  property,  however,  the  receiver  represents 
■  the  corporation,  and  not  its  creditors  or  shareholders,* 
r  Rtcfher  Succeeds  to  Corpiwate  Righis  of  Action. — As  a  gen- 
rule  the  receiver  succeeds  to  ail  the  rights  of  action  which  had 
ued  to  tbe  corporation,  before  his  appointment,  and  he  may 
tree  such  rtgbts  by  the  same  remedies  which  were  open  to 
corporatioa*     In   such   cases,  however   any  defense  which 

i   r.  Nonh   American  L.  Ink.  Co^  ba*« 

.  V.  ir,\.  Booth  r.  LUrk,  17  How.  but  o 

Sj  pi.  Hi:;.  ;.   Pirker.  Ill  Mu&  held 

;0     Am.    Rep,    63:     L'nion     NaL  tion. 

.  I.  Kan«uCJlT  Bank.    136    C  S.  ent  c 

Firtt  Nat.  Bank  r.   Bamum  Wire  thi» 

Work..  60   Mich.    ,&7;   Runrcm  r.  nxix 

lert'ctc.  Bank.  4N.  I.  Eq.  4S0.  the   ■ 

In  ConU  c.  Leavitt.  15  N.  Y.44.  could 

'MTXhj  Comtlock.J_   uid:    "The  on   ll 

iiant  aa  receiver  has  no  interest  in  the    I 

iwer  Over  the  property  affected  br  credi 

matt  in  que^ti'in.  except  such  »  he  done 

e*  under  the  staluirt    which  have  bat  t: 

mentioned.     It  ha*   been   (aid  in  In 

a*   in  other  cine*,    ihalherepre-  (Wis 

the  creditors  and  the  stockholders,  corpo 

for   all    the  purpoces    of  inquiring  efit  ot 

thi«  title,  he    reallT   represents  the  ilT  to 

nation.     He  is  bj  law  vested  with  a«»ett  of  the  comp 

»tate  of  the  corporate   bodr,  and  In  AttomeT-Gei 

>    hit    title    under  and    through  it.  L.  Ins.  Co..  77  N. 

rue,  indeed,  that  he  is  declared  to  thai   the   receiver 

truitee  for  creditors    sod     slock-  corporation    and    < 

-rii;  hul  thi^onlv  proves  that  Ihe^  holders,   and    that 

lie  heneficiarit-b  of  the  fund*  in  his  truetee   for   the   cl 

-.  wilhmitindicaling  the  sources  of  disaffirm  and  mail 

Me  or  the  eitent  of  his  powers.  If,  ceiver  to  set  aside 

in  a  conlroverM' between  the  re-  transfers  of  the  property  of  the  corport- 

r  and  third  parties,    in    respecl    to  tion  made  br  its  ofBcers  Or  agents.orto 

:orporrite  estate,  it   is  possible  to  recover  its  funds  or   securities  invested 

a  concrrption  of  rights,  legal  or  or  misapplied.     Thecourt  cited  Gillett 

aWc,  bclcmsin;;  to  Ihe  shareholders  r.  Moodv,  3N.     Y.    479;  Ta Image    v. 

idiiiduals,   which   the  corporation  Pell,    7  '  N,   V.    318.     See   also  to  the 

L'ould  not  a.seri  in  itfi   own  name,  same  effect  Porter   v.    Williams.  9   N. 

receiver   does  not   represent    thOM  Y.     150;  57    Am.    Dec.   519;    Gray  v. 

«.     Sof:iraH  shareholders  are  con-  Davis,  t  Wood    (U,  S.)  430;  Morris  c. 

■A.  he  can  liligale   respecting  the  Thomas,  17  111,  1  la;   Skiddy  v.  Atlant- 

upon  preci--ely  the  grounds  which  ic  etc   R.  Co.,  3  Hughes  (U.  S.)  334. 

d  be  avallalile  to  ihe  corporation.  S.  In  White  t.  Haight,  16  N.  Y.  310, 

verr  still  in  eiislence,  solvent,  and  it   was   held   that  a   promissory   note 

ecelvershlp  had   been   constituted,  given  upon  an  agreementtorinsurance, 

rg.ird   to   creditors,    I  should  cer-  may  be  indorsed   and  transferred   bj 

1  incline  to  take  the  same   view  of  the   corporation   at   its  pleasure,  and 

Ights  and  powers  under  the  stat-  upon  the  insolvency  of  the  company 

referred  to.     It  has,  however,  been  may  be  collected  by  its  receiver, 

rmly  assumed,  and  was  not  denied  In  Terry  T'.    Bamberger.   14   Blalchf. 

e  argument,  that   he   succeeds  to  (U,  S.)  234,  It  was  held  that  a  receiver 

[ghts    of  creditors,   and  takes  h<(  had  a  right  to   institute   1                    '     ' 

under   them,  where   conveyances     tbe  defendant  for  a  


up  in  an  action  against  him  by  the 
made   use   of   In    the  action  by  the 

'itution  of  Corporate  Property. — A  re- 
t  of  equity  is  authorized  to  compel  tht 
jf  the  corporation  improperly  disposed 
>rporation  previous  to  the  appointment 
ficer  of  the  company  who  has  appro- 
n  use  may  be  compelled,  in  an  action 
them  ;*  so  where  the  directors  of  an 
:  appropriated  the  funds  of  the  com- 
ebt  due  to  one  of  the  directors,  without 
the  other  creditors,  the  receiver  may 
le  amount  thus  paid  to  him.'  In  such 
her  recover  the  property  or  securities 
es  in  lieu  thereof;  and  may  institute 
lul  wrongful  transfers  or  to  set  aside 
rporate  property  * 


to  the  cock,  Jj  Barb.  (N.  Y.)  i09;ThomMi/ 

DuwcT  Whallon,  31  Bftrb.  (N.  Y.)  17». 

it  was  A  receiver  appointed  to  take  charp 

iln  an  of  the  property  and  HBsetsof  a  corpora- 

ilue  of  tion  cannot  maintain  an  action  a^insl 

ration,  the  stockholders  to  enforce  an  allcgeil 

riltht  liability  which  could   not   have  beer 

plain-  enforced    by    the    corporation    itself 

effect  Republic  L.   Ins.  Co.  r.   Swigert  (III 

Co.,  4  1890],  35  N.  E.  Rep.  6S0. 

hild,  4  In  a  suit  by  the   receiver   of   an   in- 

.aytin,  solvent  national  bank  against  the  in- 

tc.  Co.  dorser  of  a  note  which  matured  in  th( 

w  Or-  hands  of  the   receiver,  defendant  can- 

6  La.  not  set  ofF  his  deposit  in  the  bank,  at 
the  claim  therefor  existed  before  tht 
cy,  13  receiver's  rights  accrued,  and  the  Fed- 
fames,  eral  banking  act  does  not  appear  tc 
ver  of  contemplate  such  a  set-off.     Stepheni 

Com-  T'.  Schuchmann,  32  Mo.  App.  333. 

ubject  S.  Hayes  v.  Kenyon,  7  R.  I.  136, 

1  disa-  S.  Bradley     i .    Converse,    4    Cliff 

tram-  (U.   S.)   375;    Rudd   v.    Robinson,   i;^ 

ration  Hon  (N.  Y.)  339. 

laflirm  4,  In  Hajwood  f.   Lincoln   Lumbei 

srized  Co.,  64  Wis.   639,   a   fraudulent   mort- 

in  the  gage  was  declared  invalid  in  an  actior 

)id,  or  by    the    receiver      In     Alexander    v 

reason  Relfe,  74  Mo.  495,  a  wrongful   redemp 

ocure-  tion  of  shares  of  stock  was  impeachet 

to  the  and  set  aside.     In    Holden   v    Upton 

irge  it  134  Mass,  177,  the  receivers  of  a  sav 
ings  bank  by  a  bill  fn  equity  set  asidi 

tmtum  an  irregular  transfer  by   the  treaaurei 

issess-  of    the    bank    of   certain   promissory 

'as  not  notes.     In  Osgood  v.   Laytin,   3  Abb 

enote  App.  Dec.  (N.  Y.)   418,   it   was   belt 

Bab-  tlwt  a  receiver  was  entitled  to  recorei 


tiniH  oh«.  receivers. 

Right  to  Recover  Unpaid  Subscriptions. — Where  a  receiver  is 
inted  over  an  insolvent  corporation,  a  right  of  action  vests 
n  to  recover  from  the  shareholders  the  amounts  due  upon 
subscriptions  to  the  capital  stock  of  the  company.  If  the 
any  has  not  assets  sufficient  to  pay  its  debts,  the  receiver 
levy  an  assessment  upon  the  unpaid  stock  subscription,  and 
•X  it  by  process  of  law.'  If  some  of  the  stockholders  have 
for  their  stock  in  full,  and  others  have  not  paid  in  full,  or 
only  paid  in  stock  notes,  those  who  have  paid  in  f uU  can  re- 

the  receiver  to  collect  the  amounts  due  upon  the  stock 
1   has  not   been   paid    up  ;*   and   such    payments   may  be 

lortiont  of  the  capital  itock  of  of  It,  to  the  c 

ilvent  corporation  fraud ulentljr  determlnHtior 

>uted  amongst  the  stockholders,  and  it  was  in 

1  I'.'Balis,  71  Mo.  474,  a   similar  tlon  was  entit 

)t   to   defeat   the   rights   of   tlie  it  were  a  pari 

>rs    of  an    insurance    companj  brought  to  Be< 

evented.     In  Atkinson  r. Roch-  a   receiver  to 

Printing  Co.,   114  N.  Y.   i63,  a  were  not  part: 

transfer  of  certain  bills  of  ei-  Iowa  50. 

e  was  set  aside.  If  the  oBBcers  or  directors  of  ■  cor- 

other  examples  of  the  right  of  poration  have  suffered   the  corponte 

iver  to  compel  a  restitution   of  funds  to  be   lost   or   wasted   by  gross 

ate    property,   see     Bradley    v.  negligence,  the  receiver  has  a  righl  ta 

11,  I  Holmes  (U.  S.)  433:  Nathan  bring  an  action  against  them  for  dam- 

litlock,  9  Faiee   (N.    Y.)   153;  agea.      Brinckerhoff   i'.    Bostnick,  SS 

son  t.  Bankof  Attica,  21   N.  Y.  N.   Y.  52;     Patterson   v.   Stewart.  41 

randt  t<.  Allen,  76  Iowa  50;  Gil-  Minn.  €a  \  Bank  t:  Bossieui,  4  Hughrs 

Moody,  3  N.  Y.   479;   0.  S.   v.  (U.  S.)  387. 

:orporatlon  of  Church   of  Jesus         1.  In  Nathan  t'.  Whitlock,  9  Paige 

of  Latter  Day  SainU   (Utah),  (N.  Y.)  152    which  was  an  action   bj 

.  Rep.  35 ;  Gillett  v.  Phillips,  13  a  receiver  to  collect  an  unpaid  balance 

114;  Lawrence  II.   McCready,  6  upon  a  subscription   to   capital  stock, 

(N.  Y.)319:    Berry  i:  Brett,  6  the  chancellor  said  that  it  was   a  suit 

(N.  Y.)   627;      Butterworth    i-,  to  collect   their  debt  which   was   siill 

m,  24  HoW.  Pr.  (N.  Y.)  438.  due   from  the  defendant  to  the  corpo- 

n  an  adjudication  of  the   insolv-  ration.     See  also   Dayton   t>.  Borst,  31 

>(    a  corporation,    and   the  ap-  N.  Y.   435;  Whittlesey  v.    Frantz,  74 

lent  of  a  receiver  of  its  proper-  N.  Y.  456 ;  Penti  v.  Hawley,  i    Barti. 

etTects  under  MinHesola   Gen.  Ch.  (N.  Y.)  im;  Calkins  %:  Atkinson, 

.76,  the  right  to  recover  capital  3   Lans.  (N.  Y.)   12;  Rankine  v.   Elli- 

awn  in   the  guise  of  unearned  ot(,  16  N.  Y.  377;  Dean  v.   Biggs,  i% 

nds   paid   to   the     stockholders,  Hun  (N.  Y.)  123;  Mann   v.   Penti,   3 

to  the  receiver  as  representing  N.  Y.  415 ;  Stark  t>.  Burke,  5  La.  Ann. 

creditors,  and  the  right  of  the  740;    New   Orleans   Gaslight    Co.   r. 

>rs  under  chapter  34,  ^    139,   to  Bennett,  6  La.  Ann.  457;  Gaslight  etc 

lin  such  an  action,  is  suspended  Co.  v.  Ilaynes,  7  La.  Ann.  114;  Clarke 

;    the   receivership.     Minnesota  i .  Thomas,  34  Ohio  St.  46;   Frank  v. 

ler  Mfg.    Co.  V.    Langdon.    44  Morrison,    _;8    Md.    413;    StiUman   ». 

37.  Doughertv,  44  Md.  3S0;  Chandler  r. 

rtition  filed   by  the  receiver  of  Brown,  77   lit.  333;  To  bey  r.  Russell, 

irance  company  alleged  that  of-  9  R.  I.  58. 

>f  the  company   were  about   to        I.  In  Nathan  1'.  Whitlock,  9  Paige 

t  to  their  own  use  a  promissory  (N.  Y.)  15^1  t*"*  directors  of  an  insur- 

;longing  to  the  company.   Held,  ance   company   agreed   among  theni< 

|ul^  had  jurisdiction  to   enjoin  selves  to  take  a  majority  of  the  stock, 

^gotlatlon   of   the  note,   and   to  and  to  give  their  stock  notes  for  the 

t  Its  Burrendcr,  or  the  proceeds  same,  secured  by  the  stock   as  collat- 


UVERS.  Of  CoiporitioM. 

een  no  vote  of  the  directors  or  a 
But  a  call  or  an  assessment  seems 
nder  the  contractor  subscription.* 
from  the  payment  of  unpaid  sub- 
>  a  creditor,  and  he  cannot  set  off 
ceiver  to  recover  the  stock  sub- 
ilders  be  permitted  to  allege  as  a 
they  have  conducted  the  business- 
e  company.* 
parate  action  against  each  stock- 

!  edness,  had  been  given  up.     It  Is  thete- 

l  fore    a   case   in    which    the   innocent 

)  Btockholdera  of  the  corporation  would 

-  have  an  interest  In  the  recovenr  of  the 
[  amount    of    the   note,   even    If   there 

-  were  other  funds  of  the  corporation 
,  sufficient  to  pay  its  debts.     For  where 

-  there  is  a  loss  upon  the  stock,  such  of 
r  the  stockholders  as  have  paid  for  tbelT 
r  stock  have  a  right  to  insist  that  those 
i  who  have  given  stock  notes  only  shall 
■  pay  such  notes  to  the  receiver,  so  that 
;  all  may  share  ratably  in  the  loss  which 
;  has  fallen  upon  the  stockholdert  gen- 
1  erally." 

See  also  Clarke  v.  Thomas,  34  Ohio 
r  St.  46;  Daj'ton  I..  Borst,  3.  N.  Y.  445. 
s  The  liability,  however,  of  one  stock- 
holder is  not  limited  bv  the  amount 
t  which  can  Ije  collected  from  the  olher 
B  Stock liolders.  Stewart  v.  Lav,  45  Iowa 
s     C04. 

t        1.  Sagorv  V.   Dubois,  j    Sandf.    Ch. 
r     (N.  Y.)  466;  Upton  V.    Hansbrough,   3 
J     BisB.  (U.  S.)  417. 
;         1.  Chandler  I.  Siddle,    3    Dill.    (U. 

-  S.)477. 

%  8,  Williams  V.  Traphagen,  38    N.   J. 

u  Eq.  S7;  In  re  Empire  City  Bank,  18   N. 

1  Y.  199;  Farmers'  etc.  Bank  v.  Jetiks,  7 

s  Met.  (Mass.)  591. 

i  4.  Voorheei.  v.   Receivers,    19    Ohio 

e  463,     The  stockholders   cannot    allege 

',  as  a  defense  that  there  was  fraud  in  se* 

3  curing  the  appointnient  of  the  receiver. 

-  Schoonovcr  v.  Hinckle,v,  48  Iowa  B3; 
i  nor  can  stockholders  deny  the  validity 
f  of  their  subscriptions  if  Ihey  have 
■f  recognized  them  in  anj-  way    prior    to 

-  the  appointment  of  the  receiver.     Rug- 

-  Bles  V.  Brock,  6  Hun  (N.  Y.)  164; 
'.  Litchfield  Bank  v.  Church,  19  Conn, 
a  137;  S'tlllman  v.  Doughtertv,  44  Md. 
n  .')So;  nor  can  a  stockholder  allege  as  a 
e  defense  to  such  an  action  that  Che  com- 

-  pany  was  not  legally  Incorporated. 
h  Phoenix  Warehousing  Co.  v.  Badger, 
:•  6;  N.  V.  194. 


Putionlar  0mm.  RECEIVERS. 

Ider.  He  is  not  bound  to  bring  one 
ickholders  parties  defendant  thereto.' 

5)  Recovery  of  Assessments  on  Insurat 
eiver  has  authority  to  make  assessment 
tes,  and  to  collect  the  same  for  the  pur 
d  paying  the  debts  of  the  corporation* 

the  terms  of  the  original  contract  bet* 
ny  and  the  policy  holder.  If  the  ci 
essment  and  notice  as  an  essential  coi 
cLver  is  bound  to  make  such  assessmen 
iL-  receiver  is  also  bnimd  in  an  action 
it  .some  loss  ha*!  occurred;*  but  he  neec 
B  for  which  thi;  assessment  has  been  mi 

6)  Right  to  Allow  Set-offs. — Where  a  ■ 
;  same  person,  and  in  the  same  capacity 
et-off,  but  not  otherwise.* 

7)  Right  to  Compromise  Suits. — The  co 


.  Calklnt  v.  Atltlnnon,  i   Lam.   (N.  593,  two  r 

'  11;  VanWagenen  v.  Clark,  12  Hun  posed,   a 

,  Y.}  197;  Slewart  v.  Lay,  45    Iowa  called  "lui 
on  what  v 

.  ShaugncMj'  v.  Ren»»e1aer  Iiu.  Co.,  neither  tl 

Barb.  (N.  Y.)  6oy,  Thomas  i^.Whal-  showed  to 

,  31  Barb.  (N.  Y.)  172;  Williams  v.  note  belo 

jcock,  IS  Barb.  (N.  Y.)  109;    Sands  the  notice 

Sweet,  44  Barb.  (N.  Y.)  108;   Sands  plaintiff  c 

Hill.  5.^  N.  Y.  i3;  Sands  v.  Sanders,  «.  Emb 

N.  Y.  416;  Jackson  v.    Robert*,    31  Manlove 

Y.  304;  Lawrence  v.    McCreadj',    6  man  v,  M 

iw.  (N.Y.)  329;   Berry  p.    Brett,    6  Roberts,  1 

iw.  (N.  Y.)  6»j;   Manlove  v.    Bur-  ets,   18   iS 

,33Ind.  111;   Embree   v.    Shideler,  Barb.  (N. 

[nd.  433;  Tippecanoe    Township    v.  send,  75  A 

nlove,  39  Ind.  j^;  Downs  t;.   Ham-  9  R.  I.  58. 

nd,  47  Ind.  131 ;  Boland  i>. Whitman,  S.  Jack! 

[nd.  64;   Russell  v.  Berry,  51  Mich.  Sands  i'.  1 
9.  In  ri 

{  the  policy  has   been   surrendered  131.     In  1 

ler  an  agreement  with    an    author-  Y.  616,  it 

I  agent  of  the  company  prior  to   the  an   insolv 

■ointment  of   the    receiver,    such    a  allow  a  se 

render   is    a    good    defense    to    an  the  bank, 

i__  __    .>.  _    ..  _._    jy,    jjjg    receiver,  be  set-off 


ids  c.  Hill,  js  N.  Y.   18;    Bolan    v.  for  that   j 

litman,  33  Ind.    64;    Devendorf   v.  appointm' 

irdaley,  J3  Barb.  (N.  Y.)   661;   Tol-  In  Osg< 

Church,   66  Mich.  431.  Y.)  70,  an 


fness,  a  receiver  cannot  recover  up-  court  hek 

a  premium  note.     Williams  v.  Bali-  not  set  oil 

k,  11;  Barb.  (N.  Y.)  109.  self  by  th< 

Williams  v.  Babcock, 35 Barb.  (N.  But  whi 

109;  Devendorf  v.  Beardaley,  33  able,,  the 

b.  (N.  Y)s6s.  brook  f.  i 

n  Bangs  i-.   Ducklnfield,  18  N.  Y.  (N.  Y.)  * 


ECEIVERS.  Of  cocpontti 

promise  claims  and  suits,  if  it  is  b 
s  concerned,* 

n,  in  a  proper  case,  the  court  order 
;  corporation  by  the  receiver,  the  ti 
because  the  receiver  has  title  in  h 
vests  him  with  a  power  to  make  a  s 
ition* 

,  may  refuse  to  compel  a  receiver 
tract  of  sale;'  but  if  the  contract  1 
a  direction  of  the  court,  the  propo! 
d  to  complete  his  contract.* 
ales  take  only  the  interest  of  the  c 
nd  are  bound  to  ascertain  what  tl 

INTED  A  Receiver. — One  corpo 
I    receiver   of    another    corpo  rat  ioi 

j.Ch.  plalntifTs  judgrnent  did  not  charge  t 

ceive  real    eslate    with    a    lien    enforces 

■t  be-  against    the    property,    either   in 

4eer-  hands    of   the  receivcror    of  the  p 

isfy  a  chaser  at  the  receiver's  sale.    That  s 

e  be-  was  absohile,  and  without   redemptt 

IS    I.-.  The  plaintiff,  for  the  satisfacUon  of 

same  judgment,  can  look  onlv  to   the   ft: 

se  an  derived  from  the  sale,   and   not  to   ' 

isited  properly  sold  for  the   very  purpose 

olute  creating  such  a  fund." 

New  Where  a  receiver  has  made  a  lale 

[.    L.  property  in  compliance  with  the   on 
of  the  court,  and  without  fraud,  or  «. 

.  (N.  rifice  of  the  property,  the  sale  cannot 

I.   Y.  Impeached    by    a  third     party.      1 

Te».  proceeds  of  the  sale  take   the   place 

Va.  the  property,  and  the  rights  of  crediti 

esota  and  others  mav  be  protected  in  the  d 

,   the  tribution.     Mellen  v.  Moline  etc.   Ii 

sscts  Works,  (31  U.  S.  3.ii3;  Bradly  v.   W 

ition.  liams,   3    Hughes   (U.   S.)  36;  Batt 

exe-  shall  v.  Davis,  11  Barb.  (N.  Y.)  313. 

pur-  8.  Attorney-Gen'l  v.  Continental 

ment  Ins.   Co.,  94   N.   Y.  199;  Knott  !>.  F 

been  ceivers  of  Morris  Canal  etc.  Co.,  4 

otnt-  J.  Eq.  433. 

imed  4.  /n  re  Grocers'   Bank,   114  N. 

slate  631;  Kneeland  v.   American   L.  & 

said:  Co.,  (,16  U.  S.89. 

r  the  B.  For  the  application  of  the  rule 

Id  in  eaveai  emptor  to  Buch  sales,  see  Km 

■nent  land  v.  American  L.  &  T.  Co.,  136 

:t  to  S.8();  Barroni-.MulHn,  31  Minn.  35 

par.  Hackensack  Water  Co.  r>.  DeKav, 

\  no  N.  J.  Eq.  548 ;  Foster  -v.  Barnes,  81  I 

fheti  St.  37.7;  Manning  *.  Monaghan,  33 

;ap-  Y.  544. 

r,  in  «.  /»   re   Knickerbocker    Bank, 

sat-  Barb.  (N.  Y.)  602 ;  In  re  Empire  Ci 

The  Bank,  10  How.  Pr.  ( N.  Y.)  4^ 
.     391 


1  PutimiBT  CtM*.  RECEIVERS. 

The  mere  fact  that  a  person  is  a  creditot 
lot  disqualify  him  for  the  position  of  recei 
iflicers  or  stockholders  may  be  appointed 
The  court  will  not  appoint  as  receiver  o 
ir  persons  under  whose  management  the 
>any  has  been  squandered  ■?  nor  in  genei 
uit,  nor  a  master  be  appointed  receiver.* 

2.  Be«eiven  of  Bailroadi. — See  Receivei 

3.  For  Partnerihip  Property — a.  Groui 
Ieceiver— (i)  In  Genera/.— Vihcre  a  pai 
olved,  and  the  management  of  its  affati 
rusted  to  any  of  the  partners,  or  where  al 
I  receiver  will  be  appointed  to  take  char{ 
vind  up  the  business." 

Where  a  decree  of  dissolution  has  been 
he  improper  conduct  of  the  parties,  a  rec 
IS  3  matter  of  course  ;  but  where  after  a 
5  made  for  the  appointment  of  a  receiver 
)f  properly  administering  the  partnership 
)ot  be  appointed  as  a  matter  of  course, 
ippear  either  that  a  partner  is  misconduct 
issets  are  in  peril.* 


1.  In   re    Knickerbocker    Bank,   19  Word,   U 

Barb.   (N.   Y.)   601 ;    Taylor   v.  Life  Conrt  v.  I 

'Viedc,  3  Fed.  Rep  465,  In   Spci 

S.  /»  re  WaterDury/S  Paige  (N.  Y.)  471,     the 

[80.     See  Bank  of  Monroe   i',  Scher-  "  While  ii 

nerhorn,  I  ClarkCh-CN.  Y.)366.  pecially   1: 

S.  Buck  V.    Peidmont   etc.  L.  Ins.  where  the 


People  r.Third  Ave,  Sav.Bank.jo  How.  funds   i 

?T.   (N.   Y.)  M.      In  Attorney-Gen'l  one    partr 

■J.  Bank  of  Columbia,  1  Paige  (N.  Y.)  equal  righ 

ii:, Chancellor Walworthsaid:  "Pub-  erty.casts 

ic   policy   requires   that  the  directors  the  interei 

ihall  understand  distincUy  that  if  they  erly  secun 

10    manage    the    concerns  of   the  in-  appointme 
ititution  as  to  produce  insolvency,  the        •.  In    11 

Property  and  effects  of  the   institution  i8j,      Lor^ 

will  be  taken  from  them  entirely,  and  frequently 

je   placed   in  the  hands  of  those  who  of  the  coii 

trill    investigate    their   conduct  fear-  appointed 

essly  and  impartiallv."  disBolutioi 

4.  Young   V.  Rollins,    85    N.    Car.  must  be  » 

^85;  Kilgoref.  Hair.  19  S.  Car.  486;  partner,  01 

Senneson  v.  Bill,  63  III.  408.  ship." 

B.  Wilcox  V.   Pratt,   125  N.  Y.  688;         Where  1 

McDonald  t>.  Trojan  Button- Fastener  solved  by 

:o.  (Supreme  Ct.),  10  N.  Y.  Supp.  91  ;  members  1 

Tavlor   v.   Ncate,  L.  R.  39   Ch.  Div.  members 

ijS;  McNaiT  v.  Gourrier,  40  La.  Ann.  firm  assets 

153;  Bufkin   V.    Boyce.    104   Ind.   53;  dividual    i 

[ordaji  V.  Miller,  75  Vfl.  441;  Word  v.  them   for 
2B2 


RECEIVERS.  Ite 

>r  prior  to  dissolution  of  the  Brm, 
irgely  upon  the  probability  of  a 
itered,  and  even  where  it  appears 
ed  to  a  decree  of  dissolution  a 
n  the  absence  of  improper  con- 


the  partnerthip  deed.  Tijlor  v, 
Neste,  L.  R.,  39  Ch.  Div.  538;  c,i  L.  J. 
Ch.  D.  1044;  37  Week.  Rep.  190, 

But  in  the  absence  of  a  special 
showing,  a  receiver  of  the  affairs  of  a 
partnenhip  dissolved  by  litnltallon  of 
time  will  not  be  appointed  simpljt  be- 
cause one  of  the  partners  de:<ires  it. 
Bufkin  r.  Boyce,  104  Ind.  53. 

1.  In  Gowan  v.  Jeffries,  3  Ashm. 
(Pa.)  396,  the  court  by  King,  J.,  said : 
"The  principle  oh  which  a  receiver  Is 
appointed  in  the  case  of  a  dissolution 
or  copartnership,  and  a  disagreement 
between  the  partners  as  to  the  present 
disposition  of  (he  joint  estate,  is,  that 
each  partner  has  an  equal  right  to  the 
possesion  and  control  of  the  partner- 
ship effects  and  business.  In  the 
mode  of  carrying  out  (his  principle, 
in  cases  of  dissolution,  there  seems  to 
be  a  difference  between  courts  of 
equity  In  this  country  and  in  England. 
In  Bnfffand,  even  after  a  dissolution,  a 
receiver  is  not  of  course.  There  must 
be  some  breach  of  the  duty  of  a  part- 
ner or  of  the  contract  of  partnership. 
Harding  -u.  Glover,  18  Vea.  j8i  ;  Cary 
on  Partnership,  167-8;  Wilson  v. 
Greenwood,  1  Swanst.  481.  In  New 
Tori.,  however,  the  rule  seems  to  be, 
that  upon  a  bill  filed  by  one  partner 
to  close  up  a  dissolved  partnership 
concern.  It  is  a  matter  of  course,  to  ap- 
point a  receiver  if  the  parties  cannot 
agree  among  themselves,  as  to  the  dis- 
position and  control  of  the  joint 
property.  Martin  t.  Van  Shaick,  4 
Paige  (N.  Y.)  497;  Law  v.  Ford,  a 
Paige  (N.  Y.)  310.  Practically,  this 
conflict  of  authority  can  produce  but 
little  embarrassment;  because,  an  ap- 
plication for  a  receiver  by  either  par^ 
will  rarely  be  made,  unless  a  breach  of 
partnership  duty  exists ;  seeing  it  is 
the  manifest  Interest  of  a  dissolved 
copartnership,  that  Its  assets  should 
be  administered  by  one  of  the  as- 
sociates, instead  of  a  public  officer, 
having  no  knowledge  of,  or  concern 
in  the  business.  When  the  case,  how- 
ever, does  arise,  unless  this  apparent 
difference  can  be  reconciled,  we  must 
adapt  that  practice  which  seems  the 


RECEIVERS. 


most  lulted  to  eftectu«t«  a  fair  and 
equal  adjustment  of  the  joint  affairs, 
and  to  all  particB  in  Inlerest  their  re- 
spective rights  in  the  joint  estate.  So 
much,  then,  as  respects  the  cane  of  an 
actually  dissolved  copartnership,  or 
one  in  which  a  dissolution  is  of  course 
at  the  pleasure  of  either  copartner. 
The  present,  however  is  a  case  of 
more  special  character.  It  is  the  case 
u(  an  application  for  receiver,  on  a 
bill  tiled  for  the  dissolution  of  a  sub- 
sisting partnership,  and  made  before 
answer  and  final  decree.  Such  a  case, 
to  authorize  the  appointment  of  a  re- 
ceiver, mu^t  be  one  which  would  au- 
thorize a  decree  for  a  dissolution  ;  and 
where  it  is  apparent,  that  a  dissolution 
will  be  decreed,  on  the  ground  of 
some  breach  of  duty  or  contract,  a  re- 
ceiver will  be  appointed.  Henn  v, 
Walsh,  J  Edw.  Ch.  (N.  Y.)  129; 
Goodman  i>.  Whitcomb.  1  ].  &  W. 
.S89.  In  this  last  case  Lord  Eldon 
slates  the  principle  on  which  the 
court  acts  in  appointing  a  receiver  on 
a  bill  filed  (or  the  purpose  of  having  a 
dissolution  of  partnership  declared,  to 
be,  that  'if  the  court  can  see,  that  that 
must  be  done,  it  follows  verj  much  of 
course,  that  a  receiver  must  be  ap- 
pointed ;  but,  if  the  case  made,  stands 
In  sijch  a  state,  that  the  court  cannot 
"e  whethe"  "     •-"  •  -  j^---i.  -  j".  ..  — 
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conduct  of  a  partnership, 
may  be  dissolved.'  In  thii 
was  a  motion  for  a  receiver,  on  a  ois- 
■oluiion  bill,  before  final  decree,  the 
complainant  took  nothing  by  his  mo- 
tion 1  because  Lord  Eldon  did  not  see 
bis  way  clear,  whether  a  dissolution 
would  be  ultimately  decreed.  Now, 
applying  this  plan  and  practical  prin- 
ciple to  the  case  before  us.  it  seems  to 
us  to  be  a  case,  in  which  a  dissolution 
must  be  decreed,  judging,  as  far  as  we 
are  able,  from  the  affidavits  and  ex- 
hibits. Ultimately,  and  on  the  Snal 
hearing,  it  is  possible,  that  by  the  aid 
of  new  lights,  and  even  of  better  ad- 
vice and  consideration  of  the  proof 
before  us,  we  may  be  of  a  different 
opinion.  But,  if  such  a  possibility  is 
to  prevent  the  action  of  the  court, 
on  this  motion,  then  the  case  of  a  re- 
ceiver, on  a  dissolution  bill,  before 
final  decree,  can  scarcely  be  imagined: 
for  I  can  hardly  suppose  a  case, 
merely  resting  on  conflictine  evi- 
dence, in  which  a  judicial  tribunal 
mlKht  not  be  convinced,  on  a  full 
■nd  final  hearing,  of    the   propriety 
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REIVERS.  Fof  SftrtMTtUp  Propwty. 

to  Continue  Business. — A  court  of 
iver  for  the  purpose  of  permanently 
t  it  must  appear  that  the  ultimate 
ided  or  is  necessary.* 
rw^— The  court  will  not  appoint  a 
lat  there  is  a  partnership  existing 

ver  In  a  suit  brought  for  the  purpose  ot 

Kp-  ntnding  uplheaffain  of  a  partnership, 

ner  a  receiver  should  not  be  appointed  un- 

er-  less  the  necessity  la  imperative.  Morey 

iBi-  r.    Grant,    ^  Slich.    336;    Perrin  v. 

ith  Lepper.  56  Mich.  151. 

}n-  1.  Goodman  v.  Whitcomb,  t  J.  &  W, 

m-  539.    See  also  Hall  t>.  Hall.  3  M.&G. 

Y.  79;  Jackson  t»,   DcForeat,  14  How.  Pr. 
(N.  Y.)   81;  Garretson   v.    Weaver,   3 

;en  Edw.  Ch.   (N.   Y.)  385;   Chapman   *. 

on,  Beach,  t  J.  &  W.  594;  Allen  v.  Hawle^, 

ac-  6  Fla.  164;  63  Ani.  Dec.  198. 

of  Although  the  court  will  not  appoint  a. 

irt-  receiver  to  permanently  continue  and 

let.  manage  the    husincss,  yet    where    for 

r«-  good   cause  shown    a  receiver  Is   ap- 

ee-  pointed  he  will  be  permitted  to  continue 

in  the    business    until     the     litigation    i> 

the  ended.     Thus  in    Allen    v.   Hawley,  6 

lad  Fla.  164;  63  Am.  Dec.  19S,  the  receiver 

an  was  directed  to   operate  a  steamboat, 

ing  And  In  Jackson   v.   DcForest,  14  How. 

de-  Pr.  (N.   Y.J81,  the  receiver  was  per- 

ort  milted  to    hire    horses  and  carTlagci. 

ial.  But  the  court  will  not  continue  the  pub- 

ep.  lication  of  a  political  newspaper  longer 
than  is  abaolutclv  necessarj'.     In  Mar- 

I  to  ten  V.  Van   Schaiek,  4  Palce   (N.    Y.) 

nt-  479,  the  chancellor  said:   'Tf  a  receiver 

no  is  appointed,  he  must  proceed  and  sell 

>  of  the  establishment   without   delaj-;   and 

the  in  the  meantime  Ihe  business  must  be 

be  carried  on  hy  him,  as  usual,  so  that  the 

Ion  good  will  thereof  may   be   secured    to 

ip-  the  purchaser,  and  the  full  value  of  the 

be  establishment  realized  by  the  partners, 

:iv.  on  such  sale.     But  the  court   will   not 

St.  take  upon   itself  the   responGibillty   of 
continuing  the  publication  of  a  political 

>f  a  paper,  by   s  receiver,   any  longer  than 

ere  Is  absolutely    necessary   to    prevent  a 

OS-  sacrifice  of  the  property.     Until  a  sale 

,  Is  can   be   effected,   the    defendants  may 

rm  continue   to   superintend   the   editorial 

>f  a  department  of  the  paper,  as  they  have" 

up-  heretofore  done;  but  the  paper  must  be 

.  J.  published  under  the  direction  of  the  re- 
ceiver, who  will  be  personallj'  responsi- 

sp-  ble  for  any  publication  therein  which  I« 

of  improper."    See  also  Dayton  v.  Wilkes. 

the  17  How,  Pr.  (N.  Y.)  sio;  McMahon  i'. 

Ui.  McClernan,  10  W.   Va.  419;  Crane  n- 

Ford.  Hopk.  Ch.  (N,  Y.)  114;  Wolbert 


1  PArticulu  CaM*.  RECEIVERS.  For  P4rtB«nUp  PnpMtr- 

etween  the  parties;*  but  a  mere  dental  of  the  partnership  is  not 
ufRcient  to  prevent  the  appointment  of  a  receiver.* 

.  Harris,  7  N.J.  Eq.  605;   Heathcrton  tion    (hereto,   defendant    publUhed  a 

.  HastingB.  1;  Hun  (N.  Y.)  4159.  notice  that  "the  copartnership  hereto- 

1.  A  rcijuesl  for  the  appolntmcDt  of  ■  fore    existing"   between    henelf    and 

M^eit'er  to  take  chui^e  of  gooda  and  a  plaintilT  was   dissolved,  and  that  she 

usiness  made  by  one  claiming  to  be  a  would   carrj   on   the   business   alone, 

artner  in   the    business,  will   not    be  which  she  proceeded  to  do,  excluding 

ranted  where  the  fact  of  a  partnership  plaintiff  from  possession  an4   control 

1  not  satiifactoriij'  proved,  and  where  of   the  personkl  at 

Dch  appointment  would  totally  destroy  connection    with   t 


e  business.     Semple   v.  Plvnn.  (N.  J.  court   held    that    : 

1J87),  10  All.  Rep.  177;  J  B,  &  Corp.  L.  ranted  plaintiff  in  e 

.  2iy.  Goulding  v.   Bain,  4  Sandf.  (N.  a  court  of  equity,  w 

r.)7i6;    llobart  v.   Ballard,  31    Iowa  of   the   parties  wat 

ii;   Peacock  I'.  Peacock.  i6  Ves.  49;  or     not,     and     th* 

Chapman   v.  Beach,  i  J.  &  W.  594.  n.;  a  proper  one  (or  Ih 

'opper  I".  Scheider,  7  Abb.  Pr.   N.   S.  permanent   receive 

N.  Y.)  0;  Fairbiirn  z'.  Pearson,  2   M.  contract    and  closf 

[  G.  144';  Russell  V.   White,  63  Mich,  and   the  fact  that 

og;  Kat^ch  r.  Schenck,  tS  L.J.   N.  S.  interest  under  the 

;ii.  ,l86.  was  immaterial. 

Where  a  partnership  i«   only  a  nom-        1.  In  Hottensteln  f.  Conrad,  9  Kan. 

nal  one  and   one  of  the  parties  in  in  435,  the  court  by  Brewer,  J.,  said :  "It 

L-ality  only  a  clerk  of  tlie  other  under  would  be  opening  the  door  to  a  great 

salary, areceiverwillnotbeappointed.  deal  of  wrong  to  hold  that  by  simply 

terr  x:  Poller,  6  Gill  (Md.)  404;  Nut-  denying  the  existence  of  a  partnership, 

Ing  f!  Colt,  7  N.J.  Eq.  j3g.  a  party  In  posaesilon  of  large  amounts 

[|^  the  parlncn^hip    is    not    actually  of   partnership    properly    could   hold 

oiiiplcted  so  as  to  entitle  tlie  parties  to  that  possession  until,  after  the  delay 

.  participation  in  the  profits,  a  receiver  of  a  suit,  the  verdict  of  the  jury  had 

rill    not    be   appointed.      llobart     v.  established   a   partnership.     It   would 

lallard,  ji  lowasji.     Bulonewhohas  often   result   in    real    victory    to    the 

nicred  into  a  partnership  with  another  wrongdoer.     A  court  having  the  right 

□  whom  he  has  paid  a  portion  of  the  lo  hear  testimony  as  to  a  fact,  upon   a 

irice   of  his   share   of    the   pBrtnership  motion,  has  B   right   lo  find  the  eiist- 

iroperty,  and  given  his   notes,   «hich  ence  of  that  fact.     Wherever  an  appli- 

re  not  vet  due.  for  the  balance,  has  suf-  cation   for  a  receiver  in  a  partnerfhip 

icient   fnlerest   in    the   firm   property,  cane  is   made,  the  court   has   to  hear 

Iter  the   partnership   has    gone    into  some  tenlimonv  at  to  the  existence  of 

iperation,  to  maintain  a  bill  for  the  ap-  the  partnership.     Ordinarily,  there  is 

■ointment   of   a    receiver.    Taylor    v.  on    this   point  no  counter-testimony; 

lliler  (Ga,  1890),  13  S.  E.  Rep.  210.  jet  the  court  finds  on  the  testimony 

In'Davidgc  7.  Coe,  54  N.  Y.  Super,  presented   on    the  motion   that   there 

:t.  360,  it  was  held   that  it  does  not  wasa  partnership.     Without  such  find- 

0II0W  because  plaintiff  and  defendant  ing,  it   could   not   appoint  a  receiver, 

irere  not  partners,  a  receiver  may  not  Having  power  lo  make  such  a  linding, 

•e  appointed   pending  litigation  con-  that  power  is  not   taken  away  by  the 

ernlng  their  alTairs,  which  partake  of  introduction  of  counter  ■testimony.    It 

he  nature  of  a  partnership.  must  still  find  ns  to  the  fact.     If  there 

In  Wilcox   r,   Pralt.  laS  N.  Y.  688,  be   much   contradiction   tn   the  testi- 

letendant  who  owned  a  tract  of  land,  mony,  it   may    require  proof  of  addi- 

ntered  into  a  contract  with   plaintllT,  tional  facts,  such  ns  the  insolvency  of 

nr    the    purpose    of    cutting    timber  the  defendant.  Iirfore  making  any  ap- 

hereon,  and  making  sales,  both  par-  pointment.     But  Mill,  its  power  to  en 

i(t   undertaking  lo  contribute  money  amino  the  iL-stinioiiv  and  determine  as 

uwards    the    enterprise.     While    the  to    the    fact,    remains.      Whatever   1 

luslness  conlcmplated  by  the  contract  court  may  examine  Into  oti   motioo,  it 

iras  being  carried  on  under  plaintiffs  may  also   determine.     lis   d^tennlnc- 

lersonal  supervision,  and  he  wat  de-  tion  for  the  purposes  of  the  motion, 

'Oting  bis  entire  services  and  alten-  established  tlie  fact."     See  also  Heno 
39B 


e«Ur  Cmm.  ■  RECMIVERS.  Tor  PMtBmUp  Ptoparty. 

Misconduct  of  Partner. — The  usual  ground  upon  which  an 
ppointment  of  a  receiver  over  the 
»me  alleged  misconduct  on  the  part 
rs.  Receivers  have  been  appointed 
las  been  wasting  the  Joint  assets;^ 

collusion  with  the  debtors  of  the 
y  in  paying  their  debts;*  where  the 

intent  to  ruin  the  firm  business  ;• 
carrying  on  a  separate  trade  for  his 
roperty;*  where  the  insolvent  mem- 
jropriate  the  firm  assets  to  the  pay- 
si' where  the  partners  violate  their 
artner;*  where,  after  dissolution,  the 

to  carry  on  the  business  on  their 
rship  assets ;''  where  a  partner  wiH- 
e  partnership  agreement  ;*  where  a 
p  proper  records  of  the  sales  of  the 

endangering  loss  to  the  estate  ;• 
itribute  his  portion  of  the  capital 
;  a  partner  is  so  mismanaging  the 

assets  are  in  peril.'* 
ot  be  appointed  on  account  of  mere 
ners  where  the  firm  assets  are  not 
t  of   the  failure  of  one  partner  to 

19;  Goodman  -o.  Whitcomb,  t  J.  &  W. 
07;    589- 


44»- 
«nd         It.  Drurj'  o.  Roberts,  3  Md.  Ch.  157; 
Uh.     Sailor  w.  Mockbie,  9  Iowa  )09;  Bo;-ce 

o.  Burchard,  31  Ga.  74;  Jetferys  t>. 
sm.     Smith,  ij.  &W.  jqS;   Hall   v.   Hall.  3 

M.  &  G,  79;  Chaplin  11.  Young.  6  L.  T. 
Eq.     N.  S.  97;  Chapman  K.   Beach,    i    J.   & 

W.594;  Goodman  v.  Whilcomb,  1  j.& 

W.  1:89;  Smith  V.  leyes,  4  Beav,  ^03; 
Y.)     TillinchaBt  v.  Champlin,  4  R.  I.  173;  67 

Am.  Dec.  510;  Renton  v.  Chaplain.  9 
per,  N.J.  Eq,6a;  Walker  «.  House,  4  Md. 
Ltc:     Ch.  45;    Hamill   v.     Hamill,    37    Md. 

679;  Sheppard  v.  Oxenford,  i   K.  &   I. 
„ _     ^ _  ^_   ^_  jj_ 


t°, 


.  Preston,  a  De  G. 
U  G.  813;  Barnes  v.  loneg,  91  Ind.  iGi; 
Haight  V.  Burr,  19  Md.  130;  Shannon  v. 
WHght,  60  Md.  5:0:  Geortner  v.  Cana- 
joharte,  a  Barb.  (N.  Y.)  62;;  Arnold  », 
Providence  Lumber  Co..  \\  R.  1.  Ij; 
Wefnrich  v.  KoelUng,  31  Mo.  App.  133; 
Wallace  v.  Milligan.  1 10  Ind.  498, 

H.  Goodman  v.  Whitcomb,  1  J.  &  W. 
1589;  Henni'.  Walsh,  7  Edw.  Ch.  (N. 
Y.)iJ9;  Slemmer's  Appeal.  j;S  Pa.  St. 
168;  98  Am.  Dec.  255;  Connor  v.  Bel- 
den,  8  Daly  {N.  Y.)  157. 
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co-operate  with  the  other;*  nor  because  the  business  has  beet> 
unprofitable;"  nor  where  the  partners  have  agreed  that  one  of 
their  number  should  conduct  the  business,  or  wind  up  its  affairs^ 
and  there  is  no  fraud  on  his  part.' 

(5)  Exclusion  from  the  Firm. — The  exclusion  of  a  partner 
from  his  full  share  in  the  management  of  the  business  of  the  finii 
is  a  strong  ground  for  appointing  a  receiver.  In  such  cases,  of 
course,  the  court  will  grant  a  receiver  only  where  it  would 
dissolve  the  partnership.* 

1.  Roberts  i'.  Eberhardt,   i  Kaj    14S.  don  wai  conitit 

■.  Moie»  V.  O'Neill,  23  N.  J.  Eq.  107;  whose  dischargi 

Shoemakers.  Smith,  74  Ind.  71.  be  ai  well   secu 

>.  Heflebower  v.  Buck,  64   Md.   i.s;  discharge  of  thi 

Simon  v.  Schloss,  48  Mich.  233;   Wag-  but   I  say,  that, 

oner  v.    Warne  <N.  J.   tSS8),    14    Atl.  1811  to  have   b 

Rep.  3is;  Weston  *.   Watts,   1   N.   Y.  proprielari'    co 

Si,  Rep.  763.  Brandon  withoi 

4.  In  Const  11.  Harris,  i  T,  &  R.  517,  partners;  if  the 

il  appeared  that  in  181 2,  the  proprietors  operalive,  hisdi 

of  iheCovent  Garden  Theater  executed  been  the  act  of 

a  deed,  bj'  which   thev  covenanted   and  call  that  the  act 

agreed   that   the  profits  of  ihc  theater  of  the  maiorlti 

siiould   be  exclusively   appropriated  to  suited,    and    the    majority   are   acting 

particular  purposes,  and  ihat  the  treas-  bona  f  dr.  meeting   not  for  the  purpose 

urer  for  the  time  being  should   be  irre-  ofnegativing  what  any  one  may  have  10 

vocably  directed  so  to  apply  the  profits,  offer,  but  for  the  purpose  of  negativing 

and  in  1831,  parties  then  entitled,  under  what,  when  ihey  are  met  togetlier.  they 

the  former  proprietors,  to  seven-eighths  may,    after    due     consideration,    think 

of  the  theater  entered   into  an   agree-  proper  to   negative;    for  a  majority  of 

ment.  which  provided,  in  some  respects,  partners  to  say :  We  do  not  care  what 

for  a  different  apglication  of  the  profits,  one  partner  may  say,  we,  being  the  m 


jority,  will  do  what  we  please,  is.  1  ap- 
prehend, what  this  court  will  not  allow. 
So,  again,  with  respect  to  making  Mr. 


tnd   otherwise  affected   the  rights  of  i 

party  interested  in  the  remaining  eighth, 

who  was  not  consulted  on  the  subject.  .  .  ^  .,  ,  . . 
The  court  upon  a  bill  filed  by  that  Robertson  the  treasurer,  Mr.  Const  hid: 
party,  for  the  specific  performance  of  a  right  to  be  consulted;  his  opinion 
the  covenants  and  agreements  con-  might  be  overruled,  but  he  ought  to 
tained  in  the  deed  of  l8ia,  appointed  a  have  had  the  question  put  to  him  and 
receiver.  Lord  Eldon  said:  "It  is  not  discussed;  In  all  partnerships,  whether 
enough  for  the  parlies  who  have  ex-  it  is  expressed  in  thedeed  or  not,  the 
ecuted  the  deed  of  iSli  to  say,  we,  the  partners  are  bound  to  be  true  and  faith- 
owners  of  seven -eighths,  will  meet,  and  ful  to  each  other ;  thev  are  to  act  upon 
Mr.  Const  may  come  if  he  pleases;  the  joint  opinion  ofall.  and  the  discrt- 
where  there  is  any  material  change  to  tton  and  judgment  of  any  cannot  be  ex- 
be  made,  which  is  to  be  a  binding  eluded;  what  weight  fs  to  be  given  to> 
change,  notice  must  be  given  to  all  it  is  another  question:  the  most  prom- 
parties  of  what  that  change  is,  and  at  inent  point  on  which  the  court  ads  in 
what  time  It  Is  to  be  taken  into  consid-  appointing  a  receiver  of  •  partnership 
eration;  for  Instance,  if  notice  was  given  concern,  is  the  circumstance  of  one 
with  respect  todismissing  Mr.  Brandon,  partner  having  taken  upon  himself  Ihe- 
I  am  not  of  opinion,  supposing  the  power  to  exclude  another  partner  from 
deed  of  181  z  to  have  t>een  an  operative  as  full  a  share  in  the  management  ol 
deed  when  Mr.  Brandon  wasdlsmlssed,  the  partnership  a^  he,  who  assume* 
that  it  was  not  competent  to  the  par-  that  power,  himself  enjoys." 
ties  to  dismiss  him,  duly  taking  into  In  Kati  i>.  Brewington  (Md.  iS39), 
consideration  whether  he  ought  to  be  30  Atl.  Rep.  139,  a  bill  by  his  partner 
dismissed  or  not,  and  duly  providing  a  against  bis  copartner,  to  wind  up  the. 
substitute  who  should  be  constituted  anairs  of  the  lirm,  alleged  that  defend- 
and   bound  to  all   the  duties  Mr.  Bran-  ant  had  sole  possession  and  control  ot 
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le  death  of  a  partner  is  not  ol 
ippointment  of  a  receiver,  because 
j  with  the  partnership  assets  ir 
nd  account  to  all  parties  in  inter 
g  partner  or  partners  misappra 
itinue  the  business  on  their  owr 
deceased  partner,  a  receiver  wil 


decesKd  partner  against  the  survivinf 

pdrtner.     The  court  laid  down  the  M- 

lowing  rule  at  applicable  to  Buch  cases 

"The  surviving  partner  having  at  law 

the    right    to    the    care,  cuslodj   anc 

management  of  the  joint  estate,  a  cour 

I    of  equity  will  not,  generally  speaking 

!    on  a  bill  being  filed  against  him  for  ai 

account  ofthe  partnership  transactions 

I    deprive  hini  of  his  legal  right  by  ap 

I     pointing  a   receiver,  becauBC.  notwilh 

I    standing   the   death  of  one,   the  confi 

I    dence  in  the  other  remains.     But,  if  h< 

be  guilty  of  such   acts  of  mismanage 

I     ment  and  improper  conduct  as  lo  sat 

I     isfactorily  prove  that  he  cannot  be  in 

,     trusted  with  the  joint  estate,  the   cour 

■     will  then   exercise  its  power,   and  ap 

point  a  receiver   lo  collect    the   debt 

t    and  dispose  of  the  propertv." 

;        In  Philips  !>.  Atkinson,'!    Bra.  C.C 

i     372,  Lord  Kenyon,  said:  "Where  then 

Is  a  co-partnership  there  is  confident 

between  the  parties,  and  if  the  one  die 

the  confidence  in  the  other   partner  re 

mains,  and  he  shall   receive;  but  whei 

both   are  dead,  there  is  no  confidenc 

between  the  representatives,  and  there 

fore  the  court  will  a)>point  a  receiver.' 

In    Miller   «.  Jones,    39   111.  ,i;4.  th 

court  by  Lawrence.  J.,  said:    "If  ther 

is  an  unreasonable  delay  on  the  pari  o 

the  surviving   partners   in  closing  th 

affairs  of  the   partnership,   or  if   the; 

are  wasting  the   partnership   property 

it  Is  then  the  right  and  duty  of  the  ad 

ministrator.  If  the  partnership   credit 

ors  remain  inactive,  to  file  a  bill,  as  ii 

the  present  instance,  calling  the  surviv 

ors  to  account  and   praying  for  an  ap 

pointment  of  a  receiver  and   the  com 

plele  adjuttment  of  the  partnership  al 

;     fairs.     The  administrator  himself,  i( 

i     proper  person,  may  be  made  a  receive: 

but  in  that  event  the   court  should  re 

.     quire  him  to  give  a  new  bond    as  such. 

I        In    Madgwick   v.    Wimble,   fi   Beai 

1     495,  it  was  held  that  where  the  survl* 

-     Ing  partner  insisted  on  continuing  th 

I     partnership  business,  with  the  as'^ets  c 

:     a  deceased  partner,  the  representative 


iB  Futlonlar  Cmm.  RECEIVERS. 

(7)  Agreement  by  Which  one  Partner  Shall  Conduct  or  Wind  up 
the  Business. — Where  it  is  expressly  agreed  that  one  partner  shall 
'Conduct  or  wind  up  the  business,  and  it  does  not  appear  that 
such  acting  partner  is  guilty  of  fraud  or  is  misconducting  hini' 
self,  a  receiver  will  not  be  appointed ;'  but  where  all  the  partners 
have  by  agreement  divested  themselves  of  the  right  of  winding 
up  the  business,  a  receiver  may  be  appointed.* 

(8)  Partner  Appointed  Receiver. — Where  a  proper  case  has  been 
made  out  for  the  appointment  of  a  receiver,  and  the  partner 
actually  in  charge  of  the  business  is  without  fault,  he  will  usually 
be  appointed  the  receiver.' 

'Of  the  latter  are  entitled   (o  a  receiver,  ger  of  their  being  loit  In  cate  a  recetrer 

Bee     also     Comor    v.     Allen,    Harr.  thould  not  be  appointed.     Wagoner  n. 

(Mich.)  371;   Walker  Ti.    House.  4   Md.  Wame  (N.  J.,  18S8),  14  Atl.  Rep.  115. 

Ch.  39;  Clegg  V.  Ffihwlck,  1   M.  &  G.,  a.  Thus  in  Davis  v.  Amer,  3  Drew 

394;  Tillinghast  u.   Champlln,  4  R.  I.  6q,  the  plaintiff  and  defendant  on  di<- 

173  i  67  Am.  Dec.  510;  Hale  v.  Hale,  4  solving   partnership   appointed  a  third 

Beav.  369;  Helme  ti.  Llttlejohn,  13  L«.  person  to  collect  the  assets  of  the  firm, 

Ann.   J9S;  Dick   -v.   Laird.   4  Cranch  and  agreed  not  to   interfere  with  them. 

(C.  C.)  667.  After  the  agreement  had  been  partiallj 

1.  An  order  appointing  a  receiver  to  acted  on.  one  of  the  partners  died,  and 

take  possession  of  and  collect  certain  disputeti  arising  between  the  execulon 

partnership  accounts    Is    unwarranted  of  the  deceased  parlner  and  the  surviv- 

when  the  parlies  have  themselves  fully  ing  partner,  the  latter  collected  some  of 

agreed  as  to  how  the  accounts  should  the  debts  of  the  firm  in  violation  of  the 

be   collected,  and  defendants   are  res-  agreement.     On  a  bill  filed  bv  (he  rie- 

ponsible.     Simon  v.  Schlogs,  48   Mich,  cutors  of  the  deceased   partner  for  an 

333.    See  also  Haves  v.  Hejfer,  4  Sandf.  injunclion  and  a  receiver,  ihe  court  on 

Ch.  (N.  Y.)  485.  motion  appointed  a  receiver.     See  alto 

One  of  the  partners  applied  for  an  Turner  v.  Major.  7,  Giff.  442;  O'Brjan 

Injunction  and  a   receiver,  pending  his  t>.  Gibbons,  3   Md.  Ch.  9.     Where  all 

-•ult   for  an  account,  etc.     It  appeared  the   Interett  of  all   the   partners  have 

that  one  of  Ihe  defendant  partners  had  been   assigned   to  third  person*,  a  re- 

the  most  money  in  the  firm,  and  that  ceiver  mav  be  appointed.     Miivnard  v. 

the  winding  up  of  its  affairs  belonged  Rallej,  1  Vlev.  313, 

to   him   under  an   express  stipulation.  >.  On  a  complaint  for  dineolulion  of 

It  did   not   appear  that   he  had   tieen  a    partnership  on   the  ground  of  one 

£iiilty  of  fraud,  or  that  there  was  any  partner's     Insanity,     the    complainant 

■pecial   reason   for   the  interference  of  partner    may     be    appointed    receiver, 

the  court.     Htld.  that  the  application  Reynolds  1:  Austin,  4  Del.  Ch.  2a,. 

was   properly   refused.     Heflebower  v.  Where  the  receiver  of  the  asBt'ts  of 

Buck,  64  Md.  15.  a  partnership  was  appointed,  and  the 

A   bill    in    chancery    averring    that  failure  of  the  judge  to  appoint  a  mim- 

piainlifT  and  defendant  had  done  busl-  ber  of  the  firm   such   a   receiver  is  as- 

ness    together    under     an     agreement  signed  as  error,  and  it  appears  that  no 

which  had  come   to  an  end,  raised  the  request  wos   made  to    him    that    snch 

question  as  to  which  of  the  two  had  the  member  «houId  be  so  appointed.  hi»  ac- 

right  to  settle  with  the  creditors  of  the  Hon  is  not  subject  to  review.     Blilev  v. 

-concern,   to   make   collections,   and   to  Tai-lor  {Ga.  1891),  13  S.  E.  Rep.  2S3. 

control  the  correspondence  and   books.  See  also  In  general  as  to  theappoint- 

Held.  that  Irrelevant  alleg.itions  In  the  meni  of  a  partner  as  receiver.     Wilson 

bill   should   be   stricken   out;  that  the  t>.  Greenwood,  i   Swanst.  471;  Maund 

rights   of  the  parties,   as  disclosed   by  t.  Allies,  4  M.  &  C.  503;   Sheppard  n. 

the    evidence,   to  the   correspondence,  Oxenford,  1  K.  &  J.   491;   HoRman  v. 

«tCn  (hould  be  protected  by  injunction;  Duncan,  iS  Jur.  69;   Blakeney  v.  Du- 

-and  that  a  receiver  should   not  be  ap-  faur,  11;  Beav.  40;  Sargent  v.  Read,  1 

pointed,  the  assets  being  small,  and  It  Ch.    DIv.    600;   Brlen  v.  Hanfman,! 

not  appearing  that  there  was  any  dan-  Tenn.  Ch.  467;   Klrkpatridc  v.  Com- 
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Concerning  Appointment — (i)  Notice  of 
:ourt  of  equity  will  not  ordinarily  appoint  a 
rship  assets  on  the  application  of  one  partner, 

the  defendant  partner,  and  without  service  of 

Will  be  Directed  to  be  Tried. — Where  an  issue 
pon  the  application  for  the  appointment  of  a 
t  will  sometimes  direct  the  issue  to  be  tried  at 
;ding  to  appoint  a  receiver.*  Thus  an  issue  has 
:re  it  is  doubtful  whether  the  partnership  rela- 
also  in  a  case  where  it  was  denied  that  the 
entitled  to  profits.' 

Mc-  consisted  of  conflicting  alEdavlti  upon 
rd  V.  the  point,  whether  the  partnership  WB» 
;y  V.     a  partnership   i'      '"         '         - 

Fodd  tending  for  ti 

on  the  fact  jt  the  dissolution.  The- 
.  Pr.  Lord  Chancellor  was  of  opinion  that 
y  be  the  question  could  not  be  decided  on 
part-  the  present  motion ;  and,  acting  on  the 
iolu-  principle  laid  down  inPeacock  i-.  Pea- 
ident  cock,  i6  Ves.  49,  directed  an  issue,  to  be 
NfB!  tried  at  the  next  Yorkshire  assizes,  (he- 
kele.  terms  of  which  issue  to  be,  whethemn 
oint-  the  I  llh  of  February,  iSqo(thcday  afuT 
:  In-  the  ser>'ice  of  the  notice  of  dissolution ), 
r  the  any  partnership  was  subsisting  he- 
pro-  tween   the   plaintiff    and   the  dtfcnd- 

:tion         S.  In  Peacock  v.  Peacock,  16  Ves.  49, 

nler-  the  bill   represented,  that   thedefend- 

Lb-  ant   Peacock    had  verballr   agreed  ti> 

3ttU  take    into  partnership  with  him   in  hift 

It  be  business  of  law  stationery  the  plaintiff, 

pur-  his  son  ;  to  be   entitled   to  equal   mol- 

tner,  eties,  from   the   first  of  October,  1803. 

ither  Disputes    arising    between  them,  the- 

lass,  plaintiff  was  compelled  to  quit  the  de- 

I   K.  fendant's    house    where    the  business 

:  (N.  was   carried   on;   and   the    defendant 

Peacock  afterwards  took  the  defendant 

ilun-  Thomson  Into    partnership  with   him. 

.  the  The  defendant  Peacock  by  his  answer 

It  be  denied    the  agreement    to   admit    the 

uent  plaintiff  into  partnership.    Lord  Eldon 

Ind.  said:     "Taking  it   to  be  clear  at   this 

moment,    that    this    was  a    beneficial 

J  on  partnership,  the    plaintiff  having  title 

here  to  a  certain  definable,   aliquot  part  o( 

arri-  the  profits  at  the  period  of  dissolution ; 

taking  care,  that  what  business  is  now 

4.  &  in  execution  shall  be  considered  as  part 

>art-  of  the  partnership:  and   that  all  debts 

ahlp  shall   be  paid.     At  some  period   such 

j  bf  an  account  must  be  taken  ;  and  with  a 

ed  a  Tiew  to  it  the  plaintiff  is  entitled  to  ai* 

ence  investigation  before  a  jury,  in  an  Issue. 
301 
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Scope  of  the  Application.  —  Where  one  partner  assumes 
ent  of  all  the  debts  of  the  firm,  and  a  creditor  subsequently 
;s  for  a  receiver,  the  application  should  cover  not  only  the 
[dual  property  of  the  partner,  who  has  assumed  the  indebtcd- 
but  should  cover  all  the  partnership  effects.' 

Effect    of  Reversal  of   Appointment. — Where    an    order 
nting  a  receiver  in  an  action  for  an  accounting  between  co- 
ers  is  reversed  on  appeal,  the  receiver's  fees  and  compensa- 
nust  be  paid  by  the  unsuccessful  party." 
Effect  OF  THE  Appointment. — The  effect  of  theappoint- 

of  a  receiver  is  to  prevent  a  creditor  who  obtains  judgment 

the  appointment  from  having  any  lien  which  would  give 
rence  over  other  partnership  creditors.* 
Receiver's  Powers  and  Duties.— A  receiver  is  entitled 
e  possession  of  all  the  moneys,  property,  and  evidence  of 
tedness  of  the  firm  ,**  and  he  may  without  special  leave  of 

ertsin,  whether  he   ia   entitled,  in  a  proceeding 

what  share  and  amount,  to  the  ship,  a  judgmi 

of  thU  partnenhip.    After  the  permitted  to  c1 

lination  of  that  issue  the  aecuunt  paramount  to 

■    riven  upon    the  principle,  re-  generally,  by  lil 

;    from  the   verdict;  or,   if    the  theenlryof  an 

ff  shall  appear  to  have  no  inter-  tc^ether  to  pro 

;  bill  will  be  dismissed."  ion  v.  Lahee,  t 

enrj'  v.  Henrj,  lO  Paige  (N.  Y.)  The  fact  tha 
erty  <*  in  the  hi 

'eston  T.  Watts,  45  Hun  (N.  Y.)  Ingan  accounli 

N.  Y,  St.  Rep.  779.  does   not   previ 

'aring  v.  Robinson.  HofTm.  Ch.  lelling  hU  inte  .    .                ... 

,)  524.     In  Van  Alaljne  f.Cook,  the  other.     Schurtz  v.  Romer,  8)  Cal. 

V.  489,  it  was  held  that  where  an  474. 

was  commenced  by  one  of  the  A  levy   tubsequent   to  the   appoint- 

rs  for  the  diiBotution  of  the  part-  men!  of  a  receiver  will  not  affect  the 

I    and    the    distribution    of   its  receiver's   title,     Knodc   v.   Baldridge, 

and  before   the  order   for   the  73  Ind.  54. 

tment  of  a  receiver   the  sheriff  One  who   purchases  the  interest  of  a 

on  partnership  property  the  ex-  partner   after  a  receiver  of  the  firm't 

1  of  a  creditor  who  had  obtained  assets  Is  appointed  cannot  interfere  with 

;nt   by   default,  the   title  of  the  the  property  in  the  possession  of  the 

r  to  the  availa  of  such  property  receiver.      Noonan  v.  McNab,  30  Wis. 

lOt   overreached  by  that   of  the  377. 

T.  4.  In    Wallace   v.   Yeager.  4  Phila. 

alifarnia,  the  filing  of  a  bill  by  (Fa.)  351,  the  court  by  Hare,  J.,  said: 

irtner  for  a  dissolution,  and  an  "The  receiver  Kucceeds  not  Qnly  to  the 

t,  and  the  appointment  of  a  re-  legal    title    of   the    partners    as    joinl 

thereon,  will   not  prevent  a  gen-  tenants,  but  also  to  the  equitable  rights 

■editor  of  the  firm  from  proceed-  and  remedies  of  the  firm;  his  authority 

attachment   and  judgment,  and  la  conferred   by  law,  and    not   like   that 

gaining    a    priority     over    other  of  a  voluntary   assignee   derived   from 

rs,   at   any   time   before  a  final  the  appointment  of  the   parties."    See 

dissolving  the  firm,      Dunn  T.  also  Miller  v.  Jones,  39  111.  J4;  Jackson 

ught,    38    Ga,    179;     Adams    v.  v.  DeForest,  14   How.  Pr,  (N.  Y.)  81; 

1,  8  CaT,  isl:    68  Am.  Dec,  313;  Van  Rensselaer  -a.  Emery,  9  How.  Pr, 

;  V.  Minturn,  8  Cal,  540;  Adams  (N.  Y.)   1,15:    Gregory   r.  Gregory,   I 

ods,  9  Cai.  34;    Williamson   v.  Sweeny  (N,  Y.)  613;  Hi^ina  i^.  Bailey. 

I,  I  Bland  (Md,)  418.  7  Robl.  (N.  Y,)  6['3;  Brush  v.  Jay,  113 

rk  receiver  tuu  been  appointed  N.  Y.  483;  Wallace  v.  Million,  no 
3U3 
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on  to  recover  possession  of  the  prt 
io  hold.^  He  may  also  intervene  a 
it  the  firm.*  A  receiver  may,  und 
sell  the  partnership  property,'  p 

WU.  Mttle  the  partnertblp  rBkIts,  are, 

the  appotntment  of  a  receiver,  ve»l 

'.  Y.)  exclusively    in    the    officer.     He   ii 

part-  neceRsar;  party  to  any  suit  affecti 

a  re-  the    partnership    property.     Kiricp 

n  the  rick  v.  McEIroy,  41  N.  J.  Eq.  539. 
i  exe-         In  New   Tori,  a  receiver  appoint 

In  a  partnership  suit  cannot   sue 

tts  of  debts  due   the  firm  without  leave 

^^fe^e  court.     Pincke  i'.  Funke,  «  Hun   ( 

'firm  Y.)6i6. 

2.  In  a  suit  against  the  members 

other  '  fi''™)  whose  affairs  are  in  process 

ident  Ilqliidation  and  in  the  hands  of  a  1 

inafer  «■'«,  the  receiver  may  intervene,  ai 

elver  unless  restricted  by  the  order  of  Int 

let  to  **"°''>  *^^  '"'y  *^'  "P  "*  many  defen: 

such  "  ^'  ""7  ''"^^  reason  to  believe  t 

ookt  ^'     sustained,    notwi  I  h  standing     I 

1   the  pl^intifl's  objection  that  such  defen: 

g„^  would  inure  to  the  benefit  of  the  me 

>f  h(s  ^'^  °^  ^^^  firm,  thou){h   not  plead 

Pace  ^y  *''*■"•  "here  the  judgment  it  1 

^   Y  tained.  would  have  the  force  and  efl 

'  of  a  conclusive  adjudication  as  to  I 

innot  pl*in''ff'»  right  to  share  in  the  ass 

j,2,e  in  ^he  receiver's  bands,  such  assets  I 

.    f  Ing  iDsutKcient  to  satisfy  all  credit! 

fi   °  in  full.     Honegger  v.  Wettstein,  47 

Y.  Super.  Ct.  laj- 
R.  I.        ».  In  Williams  v.  Wilson,  4   San 

.  Lit-  Ch.  (N.  Y.)  379,  a  partnership  in  c< 

ducting  an  Insane  hospital  and  an   1 

d  re-  migrant  lazaretto   was    broken    up 

r"to  controversies  among  the  partners,  7 

lunts,  court  appointed  a  receiver,  and  direct 

Dllect  a  sale  of  the  movable*  and  good  will 

part-  the  business.     The  court,  by   the  v 

I  own  chancellor,   said:  "It  is  ma'nlfest  t1 

part-  the  principal  value  of  the  establlshmi 

Mson  in  which  these  gentlemen  were  partn 

<  per-  consisted  in  the  good  will  attached 

:h    as  It.     .     .     .     Then  as  to  the  course  to 

Rmes,  pursued  by  the  receiver,  when   ve«i 

the  with  the  good  will  of  the  concern,  ii 

Iff,  as  impositible  for  him  to  conduct  an  insi 

ifnis-  hospital,  or  a  lazaretto  for  foreign  i 

I,  had  migrants.    The  onlv  practicable  cou 

as  to  is  for  him  to  sell  Immediately  the  le< 

n  in-  of  the  premises  where  the  business  y 

f   the  conducted,  with   the  good  will  of  I 

1,    35  business,  and  the  movables   which    I 

longed  to  the  institution.     And  inor< 

part-  to  give  efficacy  to  the  sale  of  the  ge 

ty  to  will,  either  of  the  partiea  may  bera 


In  ZutlenlH  Cmm. 


RECEIVERS. 


IW  Tmt  BnftrtT- 


the  debts,'  and  make  distribution  of  the  proceeds  to  the  persons 
entitled* 

4.  For  Trurt  Property— <».  General  Principles. — A  court  of 
equity  is  usually  reluctant  to  displace  a  trustee  by  the  appoint- 
ment of  a  receiver  ;  but  where  it  appears  that  the  trust  property 
estate  is  being  dissipated  or  is  likely  to  be  destroyed,  a  receiver 
will  be  appointed.^ 


the  purchaiers."  See  also  Crane  v. 
Ford,  Hopk.  Ch.  (N.  Y.)ii4;  Lonevi'. 
Pennlman,  43  Md.  \yi;  McNab'  v. 
Koonan,  27  Wis.  434;  Noonan  ir.  Mc- 
Nab, 30  Wis.  377. 

But  a  iale  will  not  be  ordered  unless 
«ome  necessity  appear.  In  Brush  i'. 
Ja,v,  it3  K.  Y.  482,  in  an  aclion  to  dis- 
solve a  law  firm,  an  order  was  made 
fendfntt  lite  appointing  a  receiver 
and  directing  him  to  take  possca- 
■ion  of  certain  abstracts  of  titles,  the 
ownership  of  which  by  the  firm  was  de- 
nied. Tile  order  furllier  ordered  the 
receiver  to  sell  the  abstracts,  though  no 
Immediate  necessity  for  such  sale  ap- 
peared. Held,  that  (he  order  wa»  erro- 
neous, as  anticipating  a  material  issue 
on  affidavits,  and  that  the  abstracts 
should  remain  in  the  receiver's  poises- 
sion  until  the  trial  and  ultimate  deter- 
mination of  the  rights  of  the  respective 

1.  Kellar  v.  Williatn»,  3  Rob,  (La.) 

St;  Maher  I'.  Bull,  44  III.  97;  Sklpp  i>. 
■rwood,  Dick.  114;  Hospes  v.  Alm- 
stedt,  13  Mo.  App.  370;  Butler  *. 
Sprague,  66  N.  Y.  393. 

>.  Maher  r.  Bull,  44  III.97. 

Where  substantial  distribution  of  a 
fund  in  a  receiver's  hand  for  the  settle- 
ment of  a  partnership  can  be  made, 
such  distribution  should  not  be  delayed 
because  of  a  pending  controversy  con- 
cerning an  outstanding  claim  for  a 
small  amount.  Travhern  w.  National 
Mechanics'  Bank,  t,j  Md.  ijgo. 

S.  If  all  the  crstuii  que  Irnsitnt,  or 
parties  beneficially  interested  in  an 
estate,  concur  in  the  application  tor  a 
receiver,  and  the  trustee  consents,  the 
court  will  make  the  order.  Brodle  tt. 
Barry,  3  Merw.  695;  Hartley  ;■.  Bart- 
lev,  9  lur.  214. 

In  Burroughs  i'.  Galther,  66  Md. 
171,  it  was  held  that  where,  bj  his  will, 
a  testator  leaves  his  property  to  his 
son,  in  trust  for  the  son's  children,  the 
income  of  the  property  to  be  applied 
to  the  support  and  education  of  such 
children  until  the  youngest  reaches 
the  age  o(  twenty-one  years,  when  the 


whole  property  is  to  be  divided  among^ 
the  several  children,  and  by  said  will 
the  trustee   is  to  be  held  accountable 
to  the  children  for    "      ' 
property,  the  trusl 


n  the  e: 


rtoie 

I   of;    and   the 


entire  < 


>ntrol  a 


eroperly  whenc 
ivoked  by  proper 
part  of  either  the  1 
trHst  and  such  o 
assumed  by  an  ord 
the  parties  are  hi 
proceedings   for   tl 

Where  a  "trust" 
Illegal,  each  certlfii 
right  to  demand  a 
alfairs  of   the  trusl 


nng  tc 


ition  on  a  le^al  ha 
not  a  corporation,  and  hence  the  stat- 
utes relating  to  the  re  organization  of 
corporations  do  not  app^.  Cameron. 
I'.  Havemeyer  (Supreme  Ct.),  11  N. 
Y.Supp.  ij6;  Havemeyer  II.  Brooklyn 
Sugar  Refinery,  S9  Hunt  N,  Y.)  619. 

Where  a  trust  is  created  by  an  act  of 
the  Legislature,  and  vested  in  certain 
public  ol!icials,  the  court  will  not  inter- 
fere except  for  the  most  urgent  reasons. 
In  Vose  V.  Reed,  i  Woods  (U.  S.)  647, 
the  legislature  created  an  internal  im- 
provement fund,  which  was  \-ested  in 
the  governor,  and  other  Stale  oificerK 
as  trustees.  In  refusing  an  application 
for  a  receiver  over  this  fund,  the  court 
by  Bradley,  J.,  said :  "It  mustbea  verj- 
Etrong  case,  indeed,  which  will  Induce 
the  court  to  take  the  property  out  of 
their  hands  and  put  it  in  the  hands  of 
iu  own  officers.  The  Legislature  hii 
seen  fit  to  intrust  the  chief  officers  of 
the  state  with  these  Important  duties. 
and  it  would  show  a  great  disrespect  to 
this  co-ordinate  branch  of  the  govern- 
ment for  the  judiciary, on  light  grounds, 
to  displace  tliese  officers  from  the  truitr 
and   to  put   appointees  of  its  own  In 
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n  it  appears  that  the 
iste,  or  improper  dispo- 
i  an  undue  bias  towards 
he  estate  is  liable  to  be 
ide  out  for  the  appoint- 


1  receiver,     Svkes  v.  Hastingi, 

163;  ».Jolland.8   Vci, 

in  w.  Jones,  IS  Vee.  584.  But 
ire  that  Buch  an  appointment 
I  for  the  best  Interest  of  the 
s  rule  will  be  departed  from. 
1:  Jcnkin*,  ci/rd  in  Sykes  v. 
,  n  Ves.  363. 

Iiliddleton  v.  Dodeswell,  13 
Lord  Enkine  said  that  it  was 

for  the  appointment  of  a  re- 

:    a    manifest    abuse    of   the 

wasting   the    property   ap- 

t  from  a  single   act,  but  an 

and  prospective  course  of 
bringing  the  property  Into 
See  also  Anonymous,  la  Vet. 
r  V.  Morris,  14  Ga.  311;  Jones 
lertv,  loGa.  374;  Halcher  v. 
16  Ga.  66;  Evani  v.  Coventry, 
M.  &  G.  918;  Earl  Talbot  v. 
itt,  4  K.  &  J.  96;  Malcolm  v. 
lerv,  1  Hog.  93;  Burroughs  v. 
36  Md.  171 ;  Ellett  v.  Newman, 
r.  519;  /■  rt  Fowler,  L.  R,  16 
713- 

a  trustee  refuses  to  collect 
elonging  to  the  trust  estate  a 
may  be  appointed.  Sharp  v. 
ito  R.  Co.,  L.  R.,  8  Ch. 
!;  and  also  where  a  trustee 
itly  conveys  lands.  Gunn  v. 
Vis.  351;  and  where  an  irre- 
\  husband  Is  trustee.  Ladd  v. 
»i  N.  H.  514;  see  also  Robert 
0  Ga.  566. 

.  Barkley  i'.  Lord  Reay,  a 
,  the  court  said  that  it  would 
ilace  a  competent  trustee,  or 

possession  from  him,  unless 
lly  or  ignorantly  permitted 
trty  to  be  placed  in  a  state  of 
f,  which  due  care  or  conduct 
ve  prevented," 

ythress  v.  Poythreaa,  16  Ga, 
re  an  application  was  made  to 
a  testamentary  trustee,  the 
Id  that  mere  bad  habits  and 
IB  conduct  on  the  part  of  the 
owards  the  ceifui  que  trust 
:  sufficient  to  justify  the  ap- 
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c.  Insolvency  of  the  Trustee.— Where  the  trust  estate 
endangered  by  the  bankruptcy  or  insolvency  of  the  trustee, 
receiver  may  be  appointed.' 

d.  Poverty  of  the  Trustee. — Mere  poverty  is  not  a  reast 
for  the  appointment  of  a  receiver;  but  where  the  trustee  is  m 
only  extremely  poor,  but  also  of  a  bad  character  and  of  dninki 
habits,  a  receiver  may  be  appointed.* 

e.  Where  the  Trust  Estate  is  Unprotected. — Where: 
the  trustees  have  died,  resigned  or  left  the  jurisdiction  of  tl 
court,  or  where  the  several  trustees  have  disagreed  and  quarreli 
over  the  management  of  the  estate,  a  receiver  may  be  appointed 

The  fact  that  the  tniatee  mingles 
trust  fundi  with  hli  own,  li  not  s  luHi- 
clent  ground  Tor  the  appointment  of  a 
receiver.  Orphan  Asylum  Soc.  i>. 
McCarlee,  Hopk.  (N.  V.)  429.  Nor 
will  a  receiver  be  appointed  because 
the  appointment  can  do  no  harm. 
Roger*  V.  Rosi,  4  johns.-Ch.  (N.  Y.) 
388;  8  Am.  Dec,  e,-}t,. 

Where  a  truitee  denies  the  trust  a 
receiver  mt.y  be  appointed.  McCand- 
leiB  *.  Waroer,  36  W.  Va.  754.  And 
also  where  a  trustee  of  a  pension  re- 
fuses to  pay  the  person  and  removes 
from  the  jurisdiction.  Noad  v.  Back' 
house,  a  Y.  &  Coll.  C.  C.  539;  or 
where  the  trustee  is  irreiponsible.  El- 
icit V.  Newman,  ql  N.  Car.  519;  or 
where  the  trustee  loans  trust  funds  to  a 
banking  concern  of  which  he  is  a  mem- 
ber. North  Carolina  R.  Co.  v.  Wil- 
son, 81  N.  Car.  2:3;  or  where  the 
tniatee    entirely    neglects    his    duties. 

Taylor  11.  Emerson,  4   D.  &   W.  117]     Newman,  93  N.  Car.  1:19. 
or  uses  the  truat  funds  on  his  own  ac-         >.  Everett  v.    Prythergch,    11    Sii 
count.      Albright    v.  Albright,  91    N.     363. 
Car.  jio.  >.  In  "Udd  v.  LUter,  5  Mad.  419,  a  r 

1.  In  Steele  v.  Cobham,  L,  R.  i  Ch.  celver  was  appointed  where  four  tnj 
App.  335,  a  sole  trustee  having  become  tees  had  been  named  in  the  will,  ai 
bankrupt,  a  receiver  was  appointed,  one  had  died,  and  another  was  abros 
Turner,  J.,  said:  "The  sole  executor  the  third  had  scarceij-  interfered  in  tl 
and  trustee  having  become  bankrupt,  trust,  and  the  fourth  agreed  to  Ihe  1 
and  hts  assignees  having  no  power  to  pointment  of  the  receiver, 
interfere  with  the  trust  estate,  there  it  In  Swale  v.  Swale,  13  Beav.  jS 
no  person  to  take  care  of  It  in   whom     there  was  a  disagreement  tietween  i« 


thec< 


nplac 


point  a  receive 

Where  an  insolvent  debtor  makes  an  The  court  held  that 

assignment  for  the  benefit  of  creditors  was   interested   in  th 

to  a  person  who  isaUo  insolvent,  a  re-  was  entitled  to  a  recei 

ceiver  will  be  appointed.     In  Haggarty  of  the   rolls  said;  "' 

V.   Pittman,    i    Paige  (N.   Y.}  zi^;   19  tended  to  have  the  ai 

Am.  Dec.  434.  the  court  by   (he  Chan-  cretion  of  three  truste 

cellor.  said:  "The  allegation  In  the  bill,  sometimes   happens, 

that  Pittman  Is  Insolvent,  Is  not  denied  amicably  together,  th 

in  liis  affidavit.    This  court  will  never,  ance  and  discretion  ci 
306 


Jor  Oo-Unftott. 


this  title,  Appomtmeni). — This 
1  in  the  present  title  under  the 
ib>head   of   Particular  Kinds  oj 

see    infra,   this   title.   For    Real 

fra,  this  title,  For  Real  Property. 
toers. — See   infra,  this  title,  For 

JUPPLEMENTARY  PROCEEDINGS) 
England,  and  in  several  oi  the 
to  appoint  receivers  upon  cred- 
an  unsatisfied  execution.  The 
discover  and  preserve  the  prop- 
ition  is  ended.* 


maiter,  to  appoint  a  proper  person  to 
be  receiver,  with  the  usual  directions, 
it  was  alleged  that  all  the  defendanla  had 
appeared,  but  that  no  answers  had  yet 
heen  put  in,  and  that  the  two  defend- 
ant! who  had  not  proved,  declined  to 
act  in  the  trusts  of  the  will  Sir  S. 
Romlll}',  in  support  of  the  motion,  re- 
ferred to  the  case  of  Beaumont  v.  Beau- 
mont, 3  Dowi.  N.  S.  973,  In  which  It 
was  stated  to  be  aettled,  that  the  court 
will,  upon  the  application  of  all  parties 
beneficiallj  interested,  appoint  a  re- 
ceiver, when  any  of  the  trustees  refuse 
to  act.  The  lord  chancellor,  upon  the 
authority  of  the  case  cited,  made  the 
order  accordingly. 

A  trustee  appointed  by  will  to  hold 
with  another  person  as  trustees  with 
power  of  sale,  certain  corporate  stock, 
and  not  being  allowed  to  qualifj'  be- 
cause a  non-rcsldent,  brought  a  bill  in 
equity  agalnil  the  Other  trustee,  alleging 
that,  \>y  reasons  of  dissensions  between 
the  parties,  the  stock  could  not  be 
voted  upon  at  an  approaching  meeting 
of  the  corporation  so  as  to  secure 
proper  management  of  the  affair"  of 
the  company,  and  asking  the  appoint- 
ment of  a  receiver  of  such  stock  to  vote 
upon  it  at  the  approaching  meeting, 
and  to  sell  the  same  under  the  will. 
The  answer  showed  that  the  acting 
trustee  hod  applied  to  the  probate 
court  for,  and  obtained  an  order  of  sale 
of  the  stock,  on  the  ground  that  It  was 
liable  to  depreciate.  Held,  that  the 
proceeding*  of  the  probate  court  would 
not  be  disturbed,  and  the  relief  should 
be  refused.  Wanneker  t>.  Hitchcock, 
38  Fed.  Rep.  383- 

L  Id  Bloodgood  v.  Clark,  4  Paig* 
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N'  Y-)  574<  tbe  court  hj  tbe  Chan-  sheriff  might  not  be  able  to  levf  up( 

ellor  laid:  "Id  thcBc  cisei  of  credit-  them. 

ri' bflli,  where  the  return  of  the  ex-  A  iudgmentdebtor  denied  thKtitm 

cullon  unsBtisBed   pre-supposes  Ihat  (tanding  in  h(«  name,  on  the    book*  i 

tie  property  of   the  defendant,  if  anj  a  corporation,    belonged    to  him,  ai 

,e  hai,  will  be  miiapplied,  and  entitles  stated  that  he  had  previouslj  sold  ai 

he   complainant  to  an   injunction  in  disposed    of  it.     In    such    a    caie  tt 

he  first  instance,  it  seems  to  be  almost  judgment  creditor  is  not  concluded  I 

matter   of   course  (o   appoint  a  re-  the  statement  of    the  debtor,  but  mi 

elver,    to    collect    and   preserve   the  obtain  the   appointment   of  a  rcceiv< 

ifopert^r  pending  the  litigation.     And  who  will  he  empowered   to  contest 

rhere  the  sworn  bill  of  the  complain*  Hoyt  !■.   Mann,    44Hun<N.  Y,)    6: 

nt   shows  that  be   has  an   equitable  See  also  Webb  i/.  Ovcrman,6Abb.F 

Ight^to  all  the  funds  and  property  of  (N.  Y.)  93. 

he  defendant,  to  satisfy  his  debt,  it  the  Under  the  SouH    Caro/i'mi  statui 

Ight  of  the  complainant  Is  not  denied  any  creditor  who  can  make  the  reqi 

J  the  defendant,  in  answer  to  the  ap-  site  showing  may  Institute  supplemei 

Ication  for  receiver,  there  can  be  no  «ry  proceedings.     A   creditor  who  0 

ood    reason    why     the    complainant  tains  his  judgment    after  the  appoir 

hould  not  have  a  receiver  appointed,  ment  of  a  receiver  In    proceedings  i 

)  preserve  the  properly  trom  waste  or  stituted  by  another   creditor  may  ha 

IBS.     Indeed   this   court  has   alrbidy  an  examination.     He  cannot,  howevi 

ec  la  red  (hat  it  is  tbe  duty  of  acorn-  have  another  receiver.  Sparks  v.  Dsv 

lalnant,  who  has  ohulned  an  injunc-  15  S.  Car.  381. 

Ion,  upon  such  a  bill,  restraining  the  In   an  action  by 

efendant  from  collecting  his  debts,  or  supplementary  to 

isposing  of  property  which  might  be  certain  shares  of  it 

iable  to  waste  or  deter! oratioti,  to  ap-  to   belong    to  G,  t 

ily  to  the  court  and   have  a   receiver  company^    books 

ppointed   without  any   delay.     (See  wife,  it  was  held 

)sborn    v,   Heyer.   j    Paige    (N.  Y.)  such  "an  spparent 

43).     It  is  no  sufficient  answer  to  such  in"  the  stock,  wit 

n  application  to  say  there  may  not  be  Code,  upon   showi 

ny  property  to  protect;  as  the  com-  reasonable  ground 

ilainant  proceeds  at  the  peril  of  costs,  before  the  suit  co 

:  there  is  no  property.     And  If  there  the  stock  would   t 

I  nothing  for  the  receiver  to  take  the  jurisdiction,  or   lo: 

efendant  cannot   be   injured   by   the  turn  of    G's   sfFaii 

ppolntment."  Bank  v.  Gill,  33  H... -,-,-- 

In     a     supplementary     proceeding  For  other  cases  illustrating  the  ge 

nder  New  jertey   Rev.,  p.  393,  a  re-  cral    principle    upon    which  receivf 

elver  should  be  appointed  if  there  be  are     appointed    after    judgment,    c 

disputed  right,  or  if   there  be  pro b-  Curling  -v.    Townsend,    19    Ves.  6] 

hie  grounds  for  believing  property  to  Fitzburgh  v.  Everlngham,  6  Paige  ( 

xlst  which  he  may  obtain;  the  results  Y.j  19;  Bank  of   Monroe  v.  Shermt 

say  be  left  to  be  determined  In  a  sub-  horn,  Clarke  Ch.  (N.  Y.)  314;  Brow 

equent  suit  by  him.     Colton  v.  Bige-  Ing  v.  Betlls,  8  Paige  <N.  Y.)  ?68;  Fi 

Dw,  41  N.  J,  L.  366.  ler  v,  Taylor,  6  N.  I.  Eq.  301 ;  Gillin 

In  Fields  V.  Jones.  11  Ga.  413.  a  re-  Campbefl,  9  N.  Y.  St.    Rep  1:381  W 

elver  was  appointed  in  a  bill  showing  son  v.  Chichester  (N.  Car.  1890),  IJ 

n  execution  on  the  property,  and  that  E,  Rep.  139 ;    Coatea  f.   Wilkes,  94 

t  was  the  only  property  o(  defendant  Car.   174;  Hawkins   v.   Gathercole, 

rithin   the   jurisdiction  of   the  court,  Sim.N.S.63;  Rutherford  v.  Jones, 

nd  that  there  were  conflicting  claims  Ga.  150;  Bank  of  Wooster  v.  Speno 

jhich  might  defeat  an  ultimate  recov-  Clarke  Ch.  <N.  Y.)    386;  Sandtord 

ry  unless  the  fund  was  placed  in  the  Sinclair.  8  Paige  (N.  Y.)  373;  Root 

lands  of  a  receiver.  Sailor d,  2  Barb.  Ch.  (N.  Y.)   33;  Bi 

In  Fraiier  v.   Barnum,  19  N.   J,  Eq.  ker  v.  Daylon,  aS  Wis.  367 ;  McCrai 

16;  97  Am.  Dec.  666,  a  receiver  was  r.  Quinn,    Rep   7  Eq.  3J4  (Ir.) ;  Mi 

ppointed  to  take  charge  of  the  rings  rough  v.  French,  3  Mo!. 497;  Barker 

nd  jewelry  of  the  defendant,  on  tbe  Herkimer,  43  Hun  (N.  Y.)86;  Hugt 

:rounds    that     such     articles     being  v.  McKenzie  (Supreme  Ct.),  14  N. 

isually   worn   upon    (he   person,   the  Supp.  353. 


•.ChlVhKi).  Aflar  JBdgmnt. 

ILIGENCE. — A  receiver  will  not  be 
igment  creditor,  unless  the  creditor 
nust  file  his  bill  within  a  reasonable 
:xecution  unsatisfied,  or  be  barred 

JT  BE  ExHAUSTED.^The  creditor 
:d  his  remedy  at  law  before  a  court 
him.  Thus  a  bill  for  a  receiver  will 
creditor  may  issue  execution  and 
f  the  debtor's  property.* 

HE  no  Impediment  to  «  tale  under  an  exe- 

N.  cutlon  upon  the  judgment.     Where  it 

h.)  becomes  neceuarv  to  file  a  bill  In  order 

W.  to  discover  the   defendant'!   ownership 

orselain  of  lands  thus  bound,  and  this 
:h.  can  then  be  effectually  sold,  this  court, 
on  having  rightfully  obtained  jurisdiction 
he  for  the  purpose  of  discovery,  may,  In 
eir  addition  to  allowing  the  creditor  to  aue 
las  out  a  fresh  execution  at  law,  without 
lU-  prejudice  lo  the  bill,  also  appoint  a  re- 
nd ceivcr  of  the  rents  and  proHta,  with 
iDt  power  to  let  the  premises,  as  mentioned 
Icr  in  the  igid  rule,  until  the  sherlfTs  sale 
liy  shall  become  absolute  and  the  pur- 
he  chaser  be  let  into  possession  under  Itj 
ip-  unleas  it  shall  appear  that,  upon  the 
in-  •heriff's  sale,  the  property  will  bring 
of  enough  to  salUry  the  judgment  without 
lid  resorting  Eo  the  rents.  So,  likewise. 
Ills  ft  receiver   of   the   rents   and    Income 

of  lands  may  be  appointed,  where 
N.  the  lands  are  so  situated  as  not 
int  to  be  reached  by  an  extension 
nd  upon  the  judgment,  or  some  ob- 
»j-  alacle  exists  to  an  effectual  sale  of  the 
Im  legal  estate  by  the  sheriff;  and  resort 
lo-  must  be  had  to  the  power  of  this  court 
or  to  convert  the  lands  into  money,  for  the 
li-  purpose  of  applying  it  to  the  payment 
ive  of  the  judgment.  Hence  the  igjd  rule 
[d.  recognizes  rents  and  the  attornment  of 
er.  tenants,  as  subjects  connected  with  re- 
N.  ceiverships  upon  creditors'  bills. 
to  "Then,  as  lo  the  case  In  hand  and 
tal  the  exercise  of  the  [rowers  of  this  court 
t  a  over  the  property  in  question.  The 
m-  facts,  as  they  now  appear  by  the  an- 
he  swer  and  by 'the  affidavits  read  in  op- 
'.ri  position  to  the  motion  of  the  complain- 
in-  ants,  show  that  there  was  no  necessltv 
Ills  for  the  complainants'  coming  into  thfs 
in,  court  for  a  discovery  of  the  defendant's 
:re  real  estate  now  sought  to  be  reached, 
rill  The  complainants  were  informed  be- 
to  forehand  of  this  particular  property; 
rx-  and  knew  all  about  it.  It  was  olfered 
ire  to  them  In  satisfaction  of  their  debt,  be- 
:  is  fore  the  judfpnent  wa«  obtained.  When 


seems  to  be  established  by  the  weight  of  authority  that  a 
rer  will  not  be  appointed  prior  to  the  return  day  of  the 
ition.* 

erlff  called    with   the  execution  Hair.    (Mich.)    169;     Brinkerhoff    v. 

quired  for  property,  he  wm   re-  Brown,   4   John*.   Ch.    (N.   Y.)   671; 

by  the  defendant,  to  the  recordi  Auitin   v.  Pigueira,   7   Paige  (N.  Y.] 

la  for  a  description   of  the  prop-  j6. 

>hlch  he  could   lev^  on  and   sell;         1.  "The    doctrine    maj"  now  be  re- 

ere  was  no  impediment  to  such  a  garded  aa  ealablldied,  both  upon  prin- 

Thli  muHt  be  supposed   to  have  ciple  and  ai  ~         ~ 

rell  known,  t>oth  to  the  complain-  an  executi< 

id   the  sheriff,  who,  nevertheless,  turn  day  ai 

ed  the  execution  unsatisfied,  with-  does  not   ]i 

Ling  any  step  towards  a   \evy  or  celver  upoi 

There  is  no  direct  proof  of  collu-  ment    cred 

I  this  case  between  the  complain-  173. 
id  the  sheriff,  but  there  is  enough         In  Spenc 

w  that  the  legal  remedy  had  not  Y.)  381,  th< 

lirl J  exhausted  when  the  bill  was  Iheplaintif 
the  writ  bi 

:ceiver  will  not  be  appointed  to  plaintiff   tt 

I  estate   of  a  judgment  debtor.  The    court 

ed  hj  his  examination  In  supple-  Johnson,  J 

rjr  proceedings,  where  It  doei  not  procured   i 

that  an  execution   has   Iwen  is-  garded  as  t 

nd  returned  since  the  acquisition  the    oflicla 

estate.     Bunn  v.   Dalj,  J4  Hun  remedv  by 

.)  i;a6.  not   been  e 

k  proceeding  under    Minnesata  viousty   ini 

It.,  ch.  66,  upon  an   order  for  the  these  suppl 

ent  debtor  to  appear   and  make  be  institut< 

ure   of  property,    the    truth   or  in  the  case 

of  the  return  of  the   execution  suing  and  1 

;lied  cannot  be  inquired  into,  nor  become  a  n 

:r  the   plaintiff  wrongfully   pro-  as  well  be 

the  tame  to  be  made  when  there  and  besidei 

Hicient  property  upon  which  to  Inevitably, 

I  levy.     The   appointment  of  a  favoritism 

:r  in  such  proceedings  is  a  matter  sheriff  to  y 

;  in  the  sound  discretion  of  the  taClon  of  a 

lefore  whom  they  are  instituted,  itor,  and   fi 

/.  Webb,  35  Minn.  163.  caprice  dif 

e  the  rule  that  a   creditor  should  ent  executi 

;  judgment  debtor's   land  on  ex-  time,  we  at 

1      and      not     seek     to    collect  dangerous 

idgment     by   means    of  supple-  between    c 

ry  proceedings,  ciiBts  to  save  the  preference 

ent  debtor's  right  of  redemption,  all   the  equ 

nnot    complain,    where    he    has  capable  of  ,^  ^  , 

ly  consenled  to  an  order  extend-  ceedings.      This    consideration     Hlom 

le    receivership    to   the   land  in  seems  to  us  asullicient  objection  I0  thi 

in.     Webb  I'.  Osborne,  7  N.  Y.  practice,  without  adverting  to  the  hard 

763.  ship  and  oppression  to  which  a  defend 

aleo.  in  general,  Starr   v.  Rath-  ant    may  be  so  readily  and   so  summi 

Barb.  (N.  Y.)  70:  Second  Ward  rlly  subjected  under  it."  A  similarcon 

[/.Upmann,!!   Wis.  499;  Smith  elusion  was  reached  in  Tharen.  Swift 

impson.  Walk.  (Mich.)    i;  Beck  Harr.    (Mich.)    430;     but'see    cemira 

rdett.    1    Paige   (N.  Y.)30s;   19  Tyler  n.  Whitnev,  11  Abb.  Pr.  (N.  Y. 

>ec.  436;  Cassldv  t;.  Meacham,  3  46;;;  Cassidy  x<.  Meacham,  3  Paige  (N 

(N.  Y.)   311;  "fhayer   v.   Swift.  Yo  311;  Bowen  v.   Parkhurit,  14  III 

Mich.)  430;  Steward  v.  Stevens,  3^7. 
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RECEIVERS.  A 

NTED  IN  Aid  of  General  Cred- 

1  not  interfere  in  aid  of  creditors  who 
to  judgment,  or  who  have  no  lien 
but  in  New  York  this  rule  does  not 
;*  nor,  in  Wisconsin,  to  the  creditors 

less  as  traders.* 

JNTS  BY  Debtor.  —  A  fraudulent 
a  debtor  may  be  made  the  grounds 

:iver  on  the  application  of  a  judg- 

-A  denial  by  the  defendant  that  he 
icient  ground  to  refuse  the  appoint- 
ere  the  court  is  satisfied  that  the 
property,    a    receiver    will    not    be 


08,  Brown,  j6  N.  J.  L.  in;  Bergen  v.  Llt- 

Kt  tell,  ^^  N.J.  Eq.  18.     Even  where  there 

;n-  has  been  no  fraud   an  aBsignment  will 

J  a  lOmetimcB  be  sufficient  grounds  for   a 

It  receiver,    ai    where    an    assignee    for 

:re  the  benefit  of  creditors  refuges  to  ac- 

in  cept  the  trust.      Sujdam  v.  Dequindre, 

he  Harr.  (Mich.)   347;  or  where  the   as- 

ta  signee   inleiTianBges  the  estat^   Jonet 

V.  Dougherty,  10  Ga.  374. 
m.  S.  Bloodgood  v.  Clark,  4  Paige  (N. 
le-  Y.)  574;  Browning  v.  Beltis,  8  Paige 
he  (N.  Y.)  568;  Coales  v.  Wilkes,  91  N. 
of  Car.  376.  In  the  latter  case  it  whs  said 
nd  that  it  need  not  be  absolutely  certain 
Lth  that  there  is  property  to  justify  the  ap- 
irt  poinlment  of  a  receiver, 
he  6.  In  Rodman  v.  Harvey,  102  N. 
ig;  Car.  I,  on  motion  for  the  appointment 
ral  of  a  receiver  in  proceedings  supple- 
ive  mental  to  execution  it  did  not  appear 
:nt  probable  that  the  debtor  had  anything 
in-  except  some  notes  which,  though  made 
r's  payable  to  him,  were  made  so  by  mis- 
he  take  and  belonged  to  his  wife,  being 
^nt  taken  to  secure  the  purchase  money  for 
ty,  land  sold  by  her.  The  court  held  that 
:di  the  motion  should  be  denied.  See  also 
:h.  Fogarty  v.  Butke,  i  Con.  &  L.  tfyy, 
,  I  Morris  v.  Hiler,  57  How.  Pr.   (N.  Y.) 

EBul  where  8  debtor  is  conducting  a 

1  business  ostensibly  as  the  agent  of  hla 
wife,  and  employing  his  minor  sons  to 

N.  aid    him,    his    interest  Is   sufficient   to 

)b.  warrant  a  decree  appointing  a  receiver, 
where  it  appears  that  the  property  ta 
in     peril.      Penn    v.    Whiteheads,     la 

N.  Graft.  (Va.)  74. 

io  The  courts  will  sometimes  appoint  a  re- 
ts, ceiver  over  only  a  portion  of  the  defend- 
V.  ant's  property.  Corbet  v,  Mahon,  1  J.  & 
311 


».  RECEIVERS. 

g.  Rule  as  to  Real  Estate.— Where  real  estate  is  in  the 
issession  of  third  parties  or  is  claimed  by  them,  a  court  of 
uity  will  proceed  with  extreme  caution  in  the  appointment  of 
receiver  over  such  property.*  The  court  may,  however,  appoint 
receiver  of  the  rents  where  the  defendant  is  a  life  tenant  ;'or 

the  income  where  he  is  a  beneficiary  in  a  trust  estate,* 

h.  Liens. — The  appointment  of  a  receiver  over  the  property 

a  debtor  does  not  divest  existing  liens.* 
(.  Title  of  Receiver. — The  title 
operty  usually   passes   to   the  recei 
lintment."      In   regard  to  real   estal 

671 ;  Warden  v.  L«avenwonh,  3  Edw.  Mil  th 

I.  (N.  Y.)  244.  cution 

I.  Where,  in  proceeding  supplement-  iherifl 

t   to  eiecution,  it  is  alleged   that  a  that  i 

rd  person   has  properly  of  the  judg-  recelv 

!nt  debtor'*,  it  ii  error  to   restrain  ji  N, 

:h   third   person   from   disposing   of  N,  Y. 

:h   property   until    the   receiver  can  Pr.  (^ 

ng  an  aclion  for  its  recovery,  unless  N.  Y. 

:h  person  has  been  made  a  party,  In  Herm 

■ne  way,  to  the   proceeding.     Coatee  A  r 

Wilkes,  94  N.  Car.  174.  tary  p 

And  even   then   the    plaintftT   must  lubiec 

aw  ^cIcHr  right  to  the  propertj-,  or  judgm 

It  he  has  some  Hen  upon  it,  or  that  possei 

;  property  constitutes  a  special  fund  time  0 

which  he  may  resort  for  satisfaction,  pears 

luse   V,   Woods,  46  Miss,   iio;  Tre-  action 

niilck  V.  Graydon.  i  Dr.  &  Wol.  316;  duly  ti 

ilson  V.  Chichester  (N.   Car.   i&)0},  ment. 

S.  E.   Rep.   139.     See  also  Jones  v.  Y.)  1; 

igh,  SVes.  71;  Sweet  I'.  Partridge,   i  A  receiver  appointed  iii  proceedlngi 

IX  433;    Davis  TI.   Duke  of  Marlbo-  supplementary  to  execution  on  a  judg 

jgh,  I  Swansl.  74i  3  Swanst.  218.  ment  against  a  building   conirs  ' 

r.  Woodruff  r.  Johnson,  8  N.J.  Eq.  nolentitled  to  money  due  thecon 

j;  5^  Am.  Dec.  J47.  froni  the  owner  of  a  building  as  agami. 

I.  WoodrufF  V.Johnson,   8  N.  J.   Eq.  materialmen,  although  the  liens  of  thi 

j;  i;s  Am.  Dec.  247.  latter  were  not  filed  until  afYer  his  sp 

1.  In  Chautauqua  Co.  Bank   v.  Ria-  polntment.     Deady  v.  Fink.  14   N,  Y 

',  19  N.  Y.  369;  75   Am.  Dec.  347,  a  St.  Rep.  734. 

btor  made  a  fraudulent  assignment  of  A  receiver  may  be  appointed,  in  sup 

I   real   estate,   and     afterwards   judg-  plementary  proceedings,  notwithstand 

mts    were    recovered     against    him.  ing  that  sincelheir  inception  thedebtoi 

le  creditor  having  the  first  judgment,  has  made  a  voluntary  assignment    foi 

d  having  his  execution   returned  un-  the   benefit    of    creditors.     Tomlintoi 

lisfied,  tiled  a  bill  in  equity  to  set  aside  etc.  Mfg.  Co.  v.   S  bat  to,  ^4  Fed.  Rep 

•  assignment  and   for  satisfaction  of  "        .......             .  ^        ^     ,     . 

I  debt.     A  decree  was  obtained  de- 

iring    the     assignment     void    as    to  .      . 

»]itOrs,  and  a  receiver  was  appointed  Brewster,  19   Hun  {N.  Y.J   337;  Stom 

whom   the  debtor    made  a  general  v.  Waddell,  2  Sandf.  Ch.  (N.  Y.)  505 

iveyance  of  his  property  by  order  of  Iddings  v.  Bruen,  4  Sandf.  Ch.  (N.  V. 

:  court.     The  receiver  then  sold  the  353;  Wilson  f.  Allen,  6  Barb.  IN.  Y., 

il     estate.      The    court    held      that  542;  Albany  City   Bank   v.   Schermer 

other  creditor,  whose  judgment  was  horn,  Clarke  Ch.  (N.  Y.)  197;  Caggei 

:overed  before  the  filing  of  the  bill,  v.   Howard,  i   Barb.  Ch.  (N.  Y.)  36S 

d  who  was  not  a  party  thereto,  might  Porter  v.  Williams,  5  How.  Pr.  (N.  Y.i 


RECEIVERS.  Afiw  Jndgmrat. 

ill  make  a  formal  conveyance  of  the 
3  property  exempt  by  law.* 


Pr.  (N.  Y.)  sji ;  Moak  v.  Coals,   33  Barb, 

isrb.  (N.  Y.)4^. 

Under  Ccxic  Civil  Proc.  Ntvi  Jtr- 

rop-  aey,  ^  346S,   providing   that  the  title  tc 

the  the  judgment   debtor's   property  shall 

pass  vest  In  the  receiver,  Id   supplementarv 

n  V.  proceeding!,  from  the  time  of  filing  in 

le  of  the  count;  cleric's  office  of  an   original 

pro-  order  of  appointment,  or   an  order  eX' 

tlon,  tending  the  receivership,  the  titie  to  tht 

ding  judgment  debtor's  land  vests  in  the  re- 

and  celver    on    his    tiling   for    record  in  the 

held  county  clerk's   office  the  order  eitend- 

ards  ing  the  receivership,  though  the   orig- 

also  inat  order   of  appointment   was  not  kc 

3^;  filed.      Webb    n.    Osborne,         ■"     " 


Supp.  763. 


J36;  ia  proceedings  supplementary  to  e) 

An  ecutlon  in  Mitmeiala,   the   only   prop- 

:  re-  ertyofthe  judgment   debtor   diKcloted 

(N,  was  an  interest  in  real  estate  situate  ir 
Dakota    Territory.       Nr/d,     that    tht 

r  by  court  had  power  to  appoint  a  receiver 

ir  to  because   tiie   court   might   compel  th< 

sup-  debtor  to  execute  a  conveyance  eflfect' 

lerly  ual   to  pass  the  real  estate  and  enforce 

ilhin  Buch  order  by  proceedings  in  contempt 

!^ode  Towne  v,  Campbell,  31;  Minn,  231. 

that  A  receiver  appointed  in   supplemen- 

the  tary  proceedings  may  maintain  an  ac' 

ifler  tion    to   avoid   a    conveyance    of  rea! 

;her,  property  made  by  the  debtor  to  defrauc 

upp.  his  creditors,  although   there  has  beer 
no  transfer  of  such   property  to  the  re 

nen-  celver.     Dunham  v.  Byrnes,  36   Minn 

neys  But   the  general  rule  applies  only  t< 

,  the  real  estate  In  the  possession  of  the  debtor 

had  The  appointment  does  not  vest  title  ir 

sup-  the  receiver  to  property  previously  con 

was  veyed  by  the  debtor  in  fraud  of  credit 

iger-  or*.     As  to  such  properly  the   receivei 
only  hns   a  right  of  action.     Bostwict 

Wew  V.  Menck,  40  N.  Y.  383, 

the  It  seems  tliat  a  receiver  In  supple- 

r  be-  mentary  proceedings,  to   whom  a   con 

^iver  veyance  of  real  estate  has  been  madt 

nen-  by  Ihe  judgment  debtor,  cannot  main 

ap-  tain,  as  such,  an  action  for  the  partitior 

ilied  thereof.    Miller    v.    Levy,    46   N.   Y 

jnty  Super.  Ci.  107. 

nee-  3.  Exempt     Property.  —  Pinnln     v 

.  y.  Malloy,  33  N.  Y.  Supr.  Ct.  381;  Tillot 

1,  19  son  V.  Wolcott,  48  N.  Y.  iSS;  Sands  v 

ams,  Roberts,    8    Abb.    Pr.    (N.    Y.)    343 

See  Cooney  r.  Cooney,   65   Barb.   (NY.) 

Hun  5,4- 
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nilu  Cmw.  receivers.  AfMr  JUiwbI. 

OWERS  OF  Receivers. — The  receiver  has  power  to  in- 
:  proceedings  to  enforce  the  rights  of  creditors.     He  may 

>  recover  debts  due  the  debtor,*  and  he  may  institute 
s  to  recover  property  fraudulently  assigned  by  the  debtor 
rd  persons.'     But  in  conducting  such  proceedings  he  acts 

ititto  Bn*. — In  Rogen  v.  Corn-  tdminlitralor  of    his    deceued    wire. 

Barb.  (N.  Y,)  139,  an  action  by  Estate  o'  "  "  "     "      " 

er  to  recover  on  a  note  due  the  S13  ;  3  N 
was    BUstKined.     In    P«lcn   v.        KMtrlt 

II,  18  Abb.  Pr.   <N.  V.)   301,   a  But  a  rei 

'  vrai  permitted  to  recover  from  ceedlngi 

irtles  uiurioui  Interest  paid  by  of  the  wi 

lor.  debtor  di 

receiver   may    proceed   against  lierestab 

btor    himnell   for  a  conversion.  Y.^  360. 

r  V.   Smith,   19   Barb.  (N,  Y.)  ceedingg 
tion  agal 

■mer  v.  Holden,  94  N.  Car.  70,  premiun: 

leld  that  the  execution  debtor  on  a  poll 

ot  enforce  a  judgment  afler  the  maintair 

ment  of   a  receiver,  that  right  est    that 

become  vested  in  the  receiver,  debtor,  r 

:etver  appointed  on  a  judgment  ten  v.  A 

•s  bill  by  a  Federal  court,  can-  The  clal 

ntain  an  action  In   another  dis-  proceedl 

compel  the  Burrender  of  securi-  tion    isii 

jnging  to  the  debtor.     Brigham  legatee 

Idlngton,    13    Blatchf.    (U.   S.)  legacy,  c 

upplemenlary    proceedings    the  the  will. 

lund  that  mo'ney  in  Ihe  hands  of  (N.  Y.)  3^3. 

BE  belonged    to    (he   judgment         3.  Hlgbt  to  Sat  Aalda  Fmndnlant  C<m- 

and      ordered     it    paid     into  TsruiOM. — A  receiver  in  supplementary 

rt.     A  third  person  claimed  the  proceedings  may  maintain  an  action  to 

and   the  court  appointed  a  re-  recover  real  or  personal  property  trans- 

of   the    debtor's    property,    by  ferred  by  the  judgment  debtor  in  fraud 

in  action  to  recover  the  money  of  his   creditors.     Underwood  v.  Sut- 

■ought     against     the    judgment  clifFe,  10  Hun  (N.  Y.) 

the   claimant,  and  others  who         Such  a  receiver  ma 

I  title  to  the  money.     The   jury  to    compel   a  frauduli 

hat  it  belonged  to  the  judgment  gagee  under  a  morlgi 

ind  judgment   was  entered  for  culion  debtor,  to  ace 

eiver.      Meanwhile  the  money  ceeds   of  the  mortga 

mained    in    posseieion    ot    the  ville  i:  Avery,  3  N.  \ 

Jfefd.  that   as   all    the    redress         A  receiver  appoint< 

could  have  been  obtained  in  the  ary  proceedings  undei 

I  action  pending  when  the  sec-  statute  can  maintain  1 

G  brought,  the  jadgment  will  be  fraudulent,   assignme 

d,    and    the    action    dismissed,  debtor  after  he  had  c( 

I'.  Chichester  (N.  Car.  189a),  on  which  ih^  esecuti 

.  Rep.  139.  fore  judgment.     Bei^ 

;t   the   JVeTv    Tork  statute  pro-  N.J.  Eq.  18, 

:hat  where  an  account  is  judl-         gee  also   Bostwlck  v.  Menck,  4  Daly 

■tUed     ...     and  part  of  the  (N.Y.)68;  Porter  i>,  Williama,  ^  N. 

emaini,  and  Is  readv   to  be  dis-  Y.  :43;  59  Am.  Dec.  JI9;   Hamlin  c. 

I     .     .    .    the  decree  must  direct  Wright,  33  Wis.  «)i. 
■ment  thereof,  etc.   {Nrw  7'ork        In  Porter  v.  Wifliaroa,  9  N.  Y.  141; 

!lv.  Pro.,  4  3743)>  *  receiver  In  ^9  Am.  Dec.  519,  the  court  by  Willard, 

lentary    proceedings    may   ap-  J.,  said;     "The  act  which  the  receiver 

the  accounting  of  the  debtor  as  seeks  to  avoid  in  this  case  was  an  Illegal 
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vhose  behalf  he  has  been  appointed, 
I  action  which  they  could  not  have 

:e. — Where  an  application -is  made 
receiver  after  the  return  of  an  un- 
must    be    given    to  the  execution 


r  the  «n  order,  made  without  notice  to  the 

nent  debtor,  ti  not  binding  upon  him,  and 

[,   aa  would  be  no  protection  to  the  receiver, 

nder  Goddard  v.  Stilee,  90  N.  Y.  199. 

the  Where  a  receiver  in  supptementarj 

)  the  proceedings    recovered    judgment     tor 

Such  property  of  the  judgment  debtor  In  the 

law,  hands  of  a  third   pereon,  sufficient  to 

the  Mtisr^  the  judgment  In  respect  to  which 

:red-  he  wai  appointed,  and  there  is  nothing 

lugh  to  show  that  the  judgment  so  recovered 

ntee.  by  the  receiver  Is  not  good,  he  cannot 

crest  sue  to  recover  other   property   of  the 

volte  judgment  debtor  without  proof  that  the 

■  the  receivership  has  been  extended.     Gif- 

pect,  ford  V.  Rising,  ^g  Hun  rN.  Y.)  4J. 

er  of  See  also  Kenncdv  v.  Thorp,  ji  N.  Y. 

lutor  174;    Brown  v.  Gilmore,  16  How.  Pr. 

can  (N,  Y.)  537;  Rodman  v.  Henry,  17  N. 

■s  of  Y.  483 ;  Diney  i'.  Tanner,  18  Fed.  Rep. 


nted     636;  Teller   i'.  Randall,  40  Barb.  (N. 

v.)  341;    Pettibone   v.   Drakeford,  37 

,.183,     Hun(N.  Y.)   6j8;  Smith  w.  Woodruff, 


1  Hilt.  (N.  Y.)  461;  Bates  v.  Brothers, 

n  of  J  S.  &  G,  509 ;  Parks  -j.  Sprinkle,  64  N. 

Irate  Car.  637;  Riggs  v.  Whitney,  15   Abb. 

the  Pr.  (N.  Y.J  388. 

pur-  In   England,   receivers  Instituted  In 

easy  bankruptcy  proceedings  are  trustees  for 

rated  all  the  creditors  equally.    Ex  farte]ay, 

i  ap-  L.  R.,  9  Ch,  App.  133. 

the  3.  Strong  v.   Epstein,   14    Abb.   N. 

pro-  Cat.  (N.  Y.)  311;  Benjamin  r.  Myers, 

lerty  3  N.  Y.  St.  Rep.  J84.     A  specific  no- 

t  or  tice  that  a  receiver  will  be  applied  for 

se  of  in   supplementary  proceedings  js  not 

:  ac-  necessary,   when   there   is   a    general 

duty  notice.     Ultling  v.  Foster,  3t   S.   Car. 
«4.     The  rule  under  the  New   Tori 

per-  Code,  requiring  notice  to  be   in  writ- 

ir,  to  ing,  applies  in  a  supplementary  pro- 

r  ap-  ceeding    to   a   notice    to   a  judgment 

Ings,  debtor  of  an  application  for  the   ap> 

:om-  pointment   of   a   receiver.     Ashley   v. 

udg-  Turner,  ji  Hun  (N.  Y,)  336.      In  pro- 

h  he  ceedings  supplementary  to  execution, 

I  his  a  receiver  wag  appointed,  and  execu- 

pre-  tors  enjoined   from   making   payment 

■4,  ef  to  the  judgment  debtor  who  had  not 

I  the  been  notified.     Held,  that   the   orders 

r  the  should  be  reversed.     Morgan  v.  Von 

such  Kohnslamm,  60  How,  Pr.  (N.  Y.)  i6j. 
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(2)  Extension  of  Ike  Powers  of  a  Rcceivtr, — It  ts  usually  pro 
vided  by  statute  that  where  a  receiver  has  been  appointed  upoi 
the  application  of  one  creditor,  his  authority  may  be  extende< 
by  an  order  of  court  so  as  to  protect  the  rights  of  other  cred 
itors.* 

{3)  Miscellaneous  Matters  of  Practice. — Certain  miscellaneou 
(natters  of  practice  relating  to  the  appointment  of  receivers  afte 
judgment,  are  collected  in  the  note.* 

1.  A  receiver  waa  appointed  on  the 
application  of  a  junior  judgment  cred- 
itor In  supplementary  proceedings, 
and  his  authoritj  was  subsequent! v  ex- 
tended to  the  senior  judgment.  Held, 
that  his  appointment  would  relate 
back  to  the  commencement  of  prior 
supplementary  proceedings  on  the 
senior  judgment,  and  moneys  coming 
into  hii  hands  would  be  first  applied 
to  the  pajment  of  the  senior  judg- 
ment. Guggenheimer  v.  Stephens, 
17  Civ.  Pro.  Rep.  (N.  Y.)383;  j6  N. 
Y.  St.  Rep,  345;  7  N.  Y.Supp.  163. 
See  also  Robinson  r.  Wood  (Supreme 
Ct.),  15  N.  Y.Supp.  169. 

In  supplementary  proceedings  in 
the  city  court  of  Nctu  Tort,  an  order 
was  entered  by  a  justice  of  that  court 
extending  the  receivership  of  a  person 
who  had  theretofore  been  appointed 
receiver  of  the  same  debtor  in  supple- 
mentary proceedings  in  the  Supreme     var.  301. 

Court.  Afterwards  the  order  extend-  Though  an  action  in  the  nature  of 
Ing  the  receivership  was  vacated,  and  judgment  creditor's  bill  is  pending, 
another  person  was  appointed  receiver  is  error  to  dismiss  proceedings  suppli 
by  the  justice  of  the  city  court.  Held,  mentary  to  eiecution  instituted  in  bt 
that  the  appointment  of  a  new  receiver  half  of  another  creditor  against  th 
was  unauthorized,  under  Code  Civil  same  debtor,  Monroe  v.  Lewald  (? 
Proc.  New  York,  Ij  1466,  which  pro-  Car.  1895),  11  S.  E.  Rep.  aS?. 
vides  that  only  one  receiver  of  the  S.  Oourtl. — A  receiver  in  supplemen 
property  of  a  judgment  debtor  shall  ary  proceedings  duly  appointed  by 
he  appointed.  Where  a  receiver  judge  of  the  city  court  at  New  Tor: 
thereof  has  already  been  appointed,  has  the  same  rights  as  such  a  receii^i 
the  judge  must  make  an  order  eitend-  duly  appointed  bv  a  judge  of  the  Si 
ing  the  receivership  to  the  special  preme  court,  ityatt  r.  Dusenbury, 
proceeding  before  him,  instead  of  N.  Y.  St.  Rep.  846. 
appointing  a  receiver;  and  section  It  is  not  a  substantial  objection  to  s 
347r,  which  provides  that,  when  an  order  appointing  a  receiver  in  suppli 
order  of  extension  Is  made,  the  con-  meniary  proceedings  that  the  title  1 
trol  over,  and  direction  of.  the  receiver  the  action  named  "the  N.  Y.  superii 
remains  in  the  court  to  whose  control  court,"  instead  of  "the  superior  court  1 
and  direction  he  was  originally  sub-  Ihe  city  of  New  York."  Terrv  ! 
ject.  Garlield  Nat.  Bank  v.  Bostwick,  Bange  "(Supreme  Ct.),  q  N.  Y.  Sui>| 
14N.  Y.  Supp.  919,  311. 

The  Code  of  Soufk  Carolina  f  313,  Attomeri. — A  receiver  in  suppli 
provides  tor  supplementary  proceed-  mentary  proceedinga  may  employ  0 
inps,  when  an  execution  is  returned  his  behalf  the  attorney  of  the  party  ft 
unsatisfied.  Section  318,  after  giving  whose  benefit  the  proceedings  arc  inst 
the  circuit  judge  power  to  appoint  a  tulcd.  Baker  i>.  Van  Epps,  60  Hoi 
receiver    of     the    judgment     debtor's     Pr,   (N.  Y.)    791   Day   v.  Brosnan. 

;(IG 


IVERS.  Om  DoMdMit'i  IrtAtM. 

,  In  General, — Where  a  proper 
uity  will  appoint  a  receiver  over 
a  strong  case  must  be  shown  to 
n  executor  who  is  willing  to  act,* 


an  opportunity  to  be  heard.  Bninn  i>, 
Stewart  Mfg.  Co.,  31  Hun  (N.  Y.) 
195.  There  should  be  no  removBl  of 
the  receiver  unless  accompanied  by  a 
tubalitullon  of  a  qusliRed  receiver  in 
his  place.  Terry  v.  Benge  [Supreme 
Ct.),9N.  Y.Supp.311. 

In  proceedings  supplementary  to 
execution,  the  assignor  of  the  ciaim 
upon  which  the  judgment  was  recov- 
ered was  appointed  receiver.  Held, 
that  a  motion  for  his  removal  would  be 
granted,  Gillin  v.  Campbeli,  9  N.  Y. 
St.  Rep.  lijS. 

1.  In  Haines  v.  Carpenter,  i  Woodi 
(U.S.)  163;  a^rmrdln  91  U.S.  a,c;4. 
the  complainants  alleged  (hat  the  execu- 
tor was  unfit  and  incompetent  to  man- 
age and  BuccesBfuIlv  control  the  estate; 
that  he  had  onlv  cultivated  a  part  of 
the  land  susceptible  of  cuttivalion, 
when.in  the  opinion  ofChRcomplainants, 
allofit  should  have  been  cultivated;  that 
he  was  endeavoring  lodefeat  the  bequest 
to  a  certain  church,  by  depreciating  the 
value  of  the  estate,  and  that  he  was 
confederating  with  one  Dennis  to  in- 
stitute fictitioua  suits  against  the  estate 
in  order  to  sweep  awaj'  its  assets.  The 
court  refused  the  appointment  of  a  re- 
ceiver. Woods,  J.,  said:  "The  parly  in 
possession  of  the  property  for  which  a 
receiver  is  asked  is  the  executor  named 
in  the  will  of  the  leiEatrix.  who  is  quali- 
fied in  the  probate  court  and  given 
bond  for  the  faithful  discharge  of  hta 
trust.  Under  these  circumstances,  the 
court  should  not  displace  him  upon  light 
grounds.  And  though  a  suit  be  insti- 
tuted by  a  party  having  an  interest  in 
the  estate,  It  does  not  follow  that  the 
trust  created  by  the  testator  is  to  he  set 
aside.  A  strong  case  must  be  made 
out  to  induce  the  court  to  dispossess  ■ 
trustee  or  executor  who  is  willing  10 
act.  .  .  .  These  charges  are  not 
directly  made,  but  are  slated  on  the  in- 
formation and  belief  of  complainants, 
and  they  are  not  supported  by  a  single 
affidavit  to  any  fact.  The  appli'^ntion 
to  appoint  a  receiver  roust  be  supported 
by  evidence  showing  that  the  appoint- 
ment is  necessary.  There  is  absoluteljr 
no  testimony  to  support  the  application 
In  this  case.  It  is  true  that  one  of  the 
complainants  swears  to  the   bill,  but  in 
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b.  Misconduct  of  Executor  or  Administrator. — ^Whcn 
an  executor  or  administrator  has  been  guilty  of  serious  wasti 
and  gross  mismanagement  of  the  estate,  or  misappropriation  o 
the  funds,  he  may  be  dispossessed  of  his  possession  and  a  receive 
appointed.^ 

doing  BO  he  ontjr  swears  that  he  hat  overlook  the  mfsappli cation,  and  refuG 

been  informed   of  and  believes  certain  a  receiver?     To  tfie    proposition    thu 

Btatements  fn  his  bill.     This  i«  not  evi-  nakcdh-  «tated   the  answer  is  obvioui 

dence,   and    gives    no   support    to   the  Lord  Eldon's  decision  must  have  bee 

application.     The  fact  is  that  the  court  the  same  that  I  shall  make;  that  to  in 

Is  aslied  to  appoint  a  receiver  in   Ihls  duce  the  c 

case  on  mere  rumor,  without  any  proof  before  ansi 

showing  the  necessity  of  the  appoint-  must  be  m 

ment.     But  even  if  the  fact  were  eslab-  not  come  a 

tished    that  the  trust  projierty  was  in  In  an  answi 

danger,   that,   of  itself,   would   not   be  sel,  and  c( 

Bufliclent.     It  must   be   further   shown  though  he 

that  the  party  In  possession  is  irrespon-  Yet,  if  it 

■ible.     Tliere  ia  no  proof  that  the  exec-  grant  the  i 

utor  Is  irresponsible,  or    his  bond  in-  upon  this: 

RutKcient,  nor  is  tlicre  any  averment  in  considered, 

the  bill   to  that  effect.     The  motion  for  strongest  v 

a  receiver  must  therefore  be  overruled."  davit   that 

See  also    Harrup   v.   Wenslet,  37   Ga.  from  insol 

655;  Douglicrty  V.  McDougald,  lo  Ga.  by  which 

Iji;  Brooker  -v.   Brooker,  3   S.   &   G.  Another  g 

475;    Powell    V.    Quinn,    49   Ga.    523;  did  not  tru 

Delaney  t.  Tipton,  3  Hay w.  (Tenn.)  14;  conjunctioi 

Simmon*  v.  Henderson,  Freem.  ( Mlii.)  who  are  ali 

493;   Marvine  v.  Drexel.  68  Pa.  St.  361.  trust.      Til 

1.  In  the  leading  case  of  Middleton  strength  to 

V.  Dodeswell,  13   Ves.  a66,  a   motion  therefore, 

was    made    before   answer   for    a   re-  not  to  be  ti 

ceiver.     An  aflidavlt  by  a  son  of  the  slight  groi 

testator,  one  of  the  residuary  legatees,  make  the  order  for  a  receiver." 
stated  tliat  one  of  three  executors  and         In   Clapp  v.  Ctapp,  49  Hun  (N.  Y. 

devlseei  in   trust  had    lei  part   of  llie  195,   executors   were    directed   by  Ih 

trust  premises  to  the  Barrack  Board  at  testator's   will  to    carry   on   a  certai 

Hull,  in  hie  own  name,  only  reserving  a  hotel.     In  a  proceeding  to  remove  Iher 

rent    of  £480   to   himself  alone;  that  from  office  on   the  ground   that  lliel 

targe  sums  had   been   received  by  him.  management   was    improvident,  a  re 

and  were  not  laid  out  upon  the  trust  of  ceiver  of  all  the  personal   properly  c 

the  will,  viz.,  in  real  securities,  or  the  the  testator  and  of  the   hotel   proper*, 

public   funds;   that   a   bond   had   l>een  was  appointed. 

taken  in  the  names  of  two  of  the  execu-         In   Stairley    v.  Rabe,  McMull.  Et 

tors  only  for  the  produce  of  the  sale  of  (S.  Car.)  11,  (he  husband  of  an  execu 

some    shares  in   ships;   and    that    the  trix  interfered  with   and    misrr.anigci 

properly  in  his  hands  was  in  danger  of  the  estate,  and  a  receiver  was  appointi 
being  lost  or  misapplied.  The  c  ' 
appointed  a  receiver.  Lord  Eldon 
said:  "If  a  manifest  abuse  of  the  trust, 
by  wasting  the  property,  appears, 
which  does  not  appear  In  ihls  instance, 
not  from  a  single  act,  but  an   habitual 

and    prospective     course   of    dealing,  the  funds  of  the  1 
bringing  the  property  into  danger,  can         In   Ware  v.  Ware,  41  Ga.  408,  *  re 

it  be  said  that  this  court  is  not  lo  treat  ceiver  was  appointed  at  the  suit  of 

an  executor  as  every  other  trustee;  and  guardian  where   It  appeared   that  th 

an  executor  may  say,  that,  unless  he  is  administrator   was    committing   waft 

proved  to  be  Insolvent,  the  court  it  to  and  was  wholly  insolvent. 
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upon  the  application  of  the  minor  heir 
"f  the  decedent. 
In  Price  u.  Price,  aj  N.  J.  Eq.  41S, 
»:eiver  was  appointed,  wlierc  an  n 
ecu  tor  upon  his  own  admission  hn 
,Bted  and   misappropriated   some  0 
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OR  Bankruptcy  of  the  Execu- 
n  insolvency  of  an  executor,  is  not  a 
ointment  of  a  receiver  ,'  but  it  seems 

in  bankruptcy  presents   a  stronger 
a  receiver,* 
ECUTOR     FROM  THE   JURISDICTION 

executor  removes  from  the  jurisdic- 
)th  his  cestui  que  trust  and  the  trust 
I,  it  is  the  duty  of  the  court  of  equity 
stui  que  trust,  to  appoint  a  receiver,' 
ES. — In  England  a  receiver  is  some- 
large  of  decedent's  estates  situated 

lOCEEDINGS. — In  England,  the  court 
entertain  a  bill  for  the  appointment 

lit,  App.    %i^\   Gladdon    v.    Stoneman,   ■ 

iikd  Madd.  14311. 

lunt,  >.  Ex  parU  Galluchat,  I  Hilt  Eq.  (S. 

re-  Car,)  i^.    See  Dav;'  v.  Gronow,  14 

tor's  L.  J.  N.  S,  Ch.  134. 

rt  or  4.  Cockburn  v.  Raphael,  1  Sim.  &  S. 

xec-  453;  Smith   V.   Smith,    10  Hare  App. 

i  no  71.     In    Herve^    v.   Fitzpatrick,    Kay 

and,  411.  a  person  holding  the  office  or  ju- 

the  dlcial  atscBsor  to  the  native  princes,  and 
being  alto  chief  judge  of  Her  Majesty'* 

ellor  Dominions  on  the  Gold  Coast  of  Africa, 

le  of  took  posseision  of  the  personal   effects 

'xec-  of  a  British  subject,  who  died  intestate, 

1    to  domiciled    at    Cape    Coast    Town,  in 

.tor's  Africa,  and  claimed  to   be   the  official 

\y^.  administrator  of  these  assets,  hy  usage 

ance  '"  '^'^  capacity  of  judicial  assessor,  and, 

ator  ^  such,  to  be  entitled  to  seven-and  -one 

yif^l  half  per  cent,  commission  upon  them. 
He  afterwards  transmitted  part  of  the 
assets  to  England  to  be  sold,  and  the 

nt  V'^ocaAi  carried  to  the  account  of  the 

fs  testator's  estate,  and  came  to  England 

,       '  himself  on  a  leave  of  absence  for  a  short 

■  time.   The  father  of  the  intestate,  being 

^  his  sole  next  of  kin,  obtained   letters   01 

Ai5,  administration  to  him  in  England,  and 

''  ^"'  tiled  his  bill  against  the  judicial  asses- 
sor for  administration  and  fora  receiver. 

aster  ^nd  upon  motion  for  a  receiver  in  the 

Soes  suit,  It  was    held    that    the    court    of 

nean  chancery    had    jurisdiction  to   sustain 

"'"^'^  the  appHcatlon,  B£  the  assets  and  thcju- 

r  the  jjcial  assessor  were  both  in  England, 

<1  '""  whatever  might  be  the  nature  of  hU 

isels  authority;  and    that,  there    being   the 

Fair-  danger  of  his  taking  the  assets  again 

-'*'■■}  out    of  the    jurisdiction,    although   he 

ikln*  might  be  the  proper  representative  of 
the  Intestate  In  Africa,  a  good  case  wa* 

Ch.  made  for  the  appointment  of  a  receiver, 
31ft 
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Ortr'DMedmt'*  IiUtN 


of   a  receiver,  where   litigation  is  pending  in   the   ecclesiastica 
court  for  probate  or  administration.* 


r  Sharawood,  J.,  said:  "It  i 
Itnpoggltle  to  suEtain  this  proceedini 
in  any  aspect  of  thf  case.  Dismiesini 
the  consideration  of  all  formal  objcc 
tioDs,  the  bill  discloses  no  equiiv  Ii 
eive  the  court  jurisdiction.    The  de 


1.  Rendalt  v.  Kendall,   i   Hare  150; 
Wood  V.  Hitchings,  1  Beav.  189;  An- 
derson V.  Gulchard,  9  Hare  17 
1:  King,  6  Ves.  17J  ;  Atkinson'f.  Hen". 
Shaw,  3   Ves.  &  B.Hs;  Ball  v.  Oliver, 

3   Ves.  &   B.  97 ;   Watkins  I'.    Brent,  I  eive   me  court  juriBuicLinn.      ine  ae 

M.  &  C.  97;  Jones  v.  Goodrich,  4  Jur.  tendants  under  the  will  and   probat 

98.     In  Colvin's  Case,  sMd.  Ch.  379.  a  had  a  frima  facie  legal  right  to  th 

lunatic  died,  leaving  a  will  which  she  lands  which  were  specificallj  devise 

had  made  when  of  sound  mind.    A  dis-  to  them,  and  of  which  they  were  i 

pute  arose  over  the  will,  and,  previous  possession ;  but  even  if  thej  had  do' 

to  the  grant  of  letters  ftudtnte  lilt,  a  if  they   were   in    possession    witboi: 

receiver  had  been  appointed   by   the  color  of  title,  that  adverse  legal  claim 

court  of  chancer)'.     The  appointment  ants    should   coine    into    a    court    c 

was  held  to  be  proper,  but  the  duties  equity  and  obtain  an  Injunction,  pr( 

of  the  receiver  were  said  to  terminate  liminar^  or  final,  to  turn,  them  out  t 

with  the  appointment  of  administrator  possession,    is  a    proceeding    entire) 

ftndtHlt  lite.     The   chancellor    said ;  unprecedented.     The  plaintiffs  have 

"  There  can,  I  presume,  be  no  doubt  of  full    and    adequate    reme'd^    at    la» 

the  authority  of  this  court  to  protect  They  can   recover    possession   bj  1 

the  property  of  an  intestate  or  testa-  action   of    ejectment,  and   the  mesn 

tor,  by  appointing  a  receiver  pending  profits  either  in  (hat  action  or  a  sepi 

a  litigation  in  the  ecclesiastical  court  rate  action  of  trespass.     No  aulborit 

for  probate  or  administration.      It  was  has  been  adduced  in  support  o(  euc 

assumed  by  L>ord  Eldon  as  free  from  an  arbitrary  and  unreasonable  powe 

doubt  in  the  case  of   King  r.  King,  6  in   any  court  summarily  to  turn  an 

Ves,  171,  and   although  apparently  to  man  out  of  his  house  or  farm  and  a{ 

some  extent  shaken  by  Lord   Erskine,  point  a   receiver   to  collect  the  rent 

In  Richards  v.  Chave,  12   Ves.  463,  it  An   injunction  and    receiver   are   n 

has  been  fully  and  firmly  established  sorted  to  in  any  case  only  to  preser? 

In  subsequent  cases.     See  Edmunds  r.  property  in  slirlH  quo  pending  a  coi 

Bird,  I  V,  &  B.  541."  test.     For  any  waste  the  law  has  prt 

In  Rice  r.  Tonnele,  ^  Sandf,  Ch,  (N.  vided  a  remedy  by  eatrepment,  or  a 

Y.}  568,  while   litigatjon  over  a  will  injunction   may    be    enjoined  if    pn 

was  pending,  an   infant  to  whom  an  ferred;  but  anything  like  an  avermei 

annuity  had   been  bequeathed  by  the  of  waste  is  not  to  be  found  in  the  bi! 

testator,  and  who,  in  the  event  of  the  In  Carron  v.   Ferrier,   18  L.  T,  N. ! 

will  being  set  aside,  was  entitled,  as  806,  it  was  decided  that  where  a  mci 

heir,  to  one-fourth  of  the  estate,  filed  legal  right  Is  in   dispute,  there  bein 

a  bill  praving  that  maintenance  might  no  privity  t)etween  the  di^erent  clain 

be  furnished  to  her  out  of  the  estate,  ants,  no  receiver  will   be   appointed 

and  asking  that  a  receiver  should  be  .  ■     ■-     . -^ ....      . 

appointed  to  that  end.  It  also  ap- 
peared that,  owing  to  her  pecuniary 
condition,  maintenance  was  necessary. 
It  was  held  that  the  bill  was  properly 
filed,  and  that  maintenance  ought  tc 
be  allowed  to  the  infant,  to  an  amount 
not  exceeding  the  annuity  ;  and  that 
if  necessary  to  carry  out  the  decree,  c 
receiver  ought  to  be  appointed. 

In  Schlecht's  Appeal,  60  Pa.  St.  17J,  Wo< 
'       '   ■        robate,  and 


and  in  Earl  Talbot  v.  Hope  Scott,  4  > 
&  ].,  Ch.  Rep.  96,  it  was  held  to  be  to 
:lear  for  any  contention  that  in  th 
absence  of  fraud,  and  when  there  is  n 
privi^  between  the  parties,  the  cou: 
will  not  Interfere  at  the  instance  of 

fierson  claiming  real  property  under 
egal  title,  to  grant  a  receiver  again; 
parties  in  possession.  '  No  one  hi 
dreamt,'  says  the  Vice-Chancelli 
1  that  case,  '  of  approachlD 
s  court,  however  heavy  the  litigi 
s  directed.  The  tion  between  the  parties,  for  the  pui 
devisees  and  in  pose  of  obtaining  B  receiver  until  ti 
possession.  The  court  held  that  a  bill  had  established  his  right  at  law  1 
to  restrain  the  executors  from  collect-  possession  of  the  whole.  The  cou 
ing  rents,  and  for  the  appointment  of  cannot  interfere  with  a  legal  title  < 
a  receiver  disclosed  no  equity.  The  any  description  unless  there  be  son 
320 


fVERS.  Otbt  In&nU  And  LnnuiM, 

r  Creditors  Against  Execu- 
Tiisinanaginf;  or  squandering  an 
netimes  interfere  by  the  appoint- 
:  interests  of  judgment  creditors.* 
.SON  TO  Protect  the  Estate. 
>r  refused  to  act,  a  receiver  may 
an  of  persons  interested.^* 
-{See  supra,  this  title,  Appoint- 
rreated  under  Appointment,  this 
Objects  for    Which   Appointment 

ENERAL  Principles.— A  court 
scciver  over  real  estate  pending 
ipears,  first,  that  the  plaintiff  has 
ablishing  his  title;  and,  second, 
f  the  rents  and  profits  of  the  land 
e  person  in  possession.  Both  of 
the  court  will  refuse  the  appli- 


bairn  I'.  Fisher,  4jone«Eq.   (N.  Car.) 
390- 

S.  In  Bainbrigge  v.  Badde1ey,3  M. 
&G.,  4:j,  Lord  Truro  said  :  "When 
the  parties  are  litigating  the  rifrht  to 
property,  and  the  litigatioti  depend* 
upon  queetions   then   to  be  decided  at 

which  the  jurisdiction  Is  to  be  exercised 
and  is  properly  applicable  in  granting 
a  receiver  ?  There  are,  I  apprehend, 
two  grounds,  and  two  only  ;  nrsl.  that 
there  U  a  reaBonable  probabilitv  of 
succeee  on  the  part  of  the  plaintiff ;"  and 
aecondlv,  that  the  property,  the  subject 
of  the  siiit,  is  in  danger.  This  motion, 
however,  Is  made  against  a  party  who 
la  in  poEsession ;  that  poseession  is  not 
shown  to  have  been  obtained  by  vio- 
lence or  wrong,  using  the  word  "  wrong" 
in  the  sense  of  being  without  color  oi 
title,  but  under  the  sanction  of  tli< 
court.  What,  under  such  circumstances, 
is  It  proper  for  me  to  presume  ?  Whal 
is  X\\tfrima  facie  case,  as  far  as  con. 
cems  his  title  P  Am  I  warranted  Ir 
presuming  that  the  will  under  which  he 
claims  is  bad  or  good  ?  t  apprehend  ] 
ought  to  presume,  until  I  have  the  cam 
so  before  me  as  to  enable  me  judicially 
to  form  an  opinion  upon  the  subject 
that  the  wilt  Is  good.  This  courl 
ought  not,  in  any  case,  to  disturb  th< 
possession  of  a  parly  who  stands  upoT 
his  legal  title,  without  a  reaaonabli 
probability  that  the  plaintiff  will  ul' 
timately  succeed.  I  consider,  therefore 
J2I 


In  ftutlmUw  Chm.  RECEIVl 

Ihst  one  Indispensable  ground  for  the  bei 

exercUe  of  the  jurisdiction  ig  the  reason-  of 

able  prolMibilil^  shown  to  the  court,  that  ab 

the  parties  claiming  to  disturb  Che  pos-  Cs 

session  will  ullimatelv  establish  a  title  27; 

to  It.     I  do  not  see  anj-  such  reav>nable  in 

probabilitv  here ;  not  all  using  that  ex-  eel 

pression  'to    prejudice    the     plaintifTs  un 

title,  or  to  eipre&s  anj-  opinion  upon  it.  tai 
His  case  majr  be  the  strongest  that  ever        ' 

was  presenied  ;  it  may,   when  it  comes  inl 

to  tie  laid  before  the  proper  tribunal,  rei 

entitle  him  to  a  verdict   without   any  ctl 

doubt  or  hesitation;  but  I  have  not  the  ■v. 

materials  before  me  to  warrant  me  in  Cc 

coming  to  that  conclusion."  (N 

See  also  Chicago,  etc.,  Oil,  etc.,  Co.  v.  59 

U.S.   Petroleum  Co.,   57   Pa.   St.   83;  {G 

Davis     V.     Duke     of  Nlarlborough,    i  v. 

Swanst.  74;  Scott  v.  Scott,  13  Ir.   Eq.  11: 

111;   Kipp   V.  Hanna,  1  Bland  (Md.)  A| 

26;    Wilson    V.  Wilson,  )  Keen  149;  4I 

Mavo  f.  McPhaul,  71   Ga.  758.  371 

On  motion  for  the  appointment  of  a  17 

receiver  of  the  propert;-  of  a  decedent  ha 

in  posBcsfcion  of  one  claiming  to  be  his  M 

son  and  heir,  complainants  alleged  that  31 

they  were  the  next  of  liin  and  collateral  Su 

heirs    of  decedent,  who   died   without  txi: 

lineal  heirs,  and  that  defendant  was  his  Li 

illegitimate   son.     Defendant  answered  Sk 

that      he      was     his     legitimate      son  16. 

and    heir,    and     there     was    evidence  Ec 

showing     that      decedent     had     lived  U. 

for    manjr     jrears     with     defendant's  Pt 

mother,    recognizing  her   as  his   wife,  CI 

and  defendant  as  his  son.     After  living  lis 

thus   together,  defendant's   mother  en-  Ct 

tercd   into  illicit  intercourse   wllh   an-  Sc 

other  man,  and   was  repudiated    hy  de-  v. 
cedent,  and  afterwards  both  he  and  the 

woman  stated  that  they  had  never  been  inl 

married.       Decedent     deeded    all     his  sei 

property   to   defendant  and  the   deeds  ve 

were  attacked  by   complainants  as  in-  ab 

valid.     Held,  that  as   defendant  could  or 

sufTer  no  great  harm   by   holding   that  loi 

complainants  had  estnblished  a  prima  rei 

fatie    right    to    the    eetate,   defendant  cri 

would  be  appointed  receiver  on   giving  S. 

bonds  until  final  hearing.     Robinson  :'.  33 
Taylor,  42  Fed.  Rep.  803. 

In  Cole  V.  O'NeiU.  3  Md,  Ch.   174.  it  po 

was  held  that  where  the  plaintiff  shows  ov 

an  equitable  title  to  a  part  of  the  prop-  P< 

erly    in    controversy    and  a   legal   and  ov 

equitable  title  to  the  remainder  and  the  37 

defendant  shows  no  title  legal  or  equi-  dc 

table,  a  receiver  will  be  appointed.    See  3  ! 

also  Jones  v.  Pugh,  8  Ves.  71.  wi 

The  court  will  not  appoint  a  receiver  wl 

unless  it  is  manifest  that  the   property  D. 

]•  being  mitmanaged   and  fn  danger  of  Si 
32D 
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R  AND  Lessee.— Where  a  person  is 
iession  under  a  lease,  and  is  in  the  en> 
y  legal,  a  receiver  will  not  be  appointed 
a  clear  right  with  such  attending  cir< 
e  rents  and  profits  as  will  move  the 
o  interfere,' 

WoiD  Fraudulent  Conveyance. — 
raudulent  conveyance  of  real  estate, 
grantor  was  of  weak  intellect  and  that 
jy  inadequate,  a  case  is  made  out  for 
rer.' 

Reg.  cumatances.    The  pUinttfr  muit  ahow 

nk,   3  a  clear  right  in  luch  a  cane,  or  a  prima 

rjant,  facie,    with    such     attending    circum- 
stance* of  danger  or  probable  loss  as 

for  a  will  move  the  conscience  of  a  chancel- 

.e  due  lor  to  interfere.     Finding  no  such  ele- 

N.  J,  ments  in  this  case  the  bill  is  dismissed, 
and  the  costs  ordered  to  be  paid  bv  the 

Min.  plalntllT."    See  aUo  Taj'lor  r.  Eme'rson, 

a.  St.  6Ir.  Eq.jj4;  Whitelaw   -n.  Sandys,   la 

rajed  Ir.  Eq.  393 ;  Fetherstone  v.  Mitchell,  9 

lease  Ir.  Eq.  4S0;    Huerstei   v.   Lorillard,  7 

le  ap-  Robt.  (N.  V.)  351;  Cretnen  v.  Hawkei, 

ssee's  8  Ir.  Eq.  503;  Nesbitt  v.  Turrentine,  S3 

:d  the  N.  Car.  535;   Marnier  i>.  Chamberlain, 

"The  ai  Wis.  jji;  Emerson's  Appeal,  9;  Pa. 

Btodj-  -St.  i.sS. 

n  the         Where    a   minor  is  threatened  with 

Iture.  eviction  for  nonpaj'ment  of  rent,  are- 

1,  and  ceiver   xnay   be   appointed.     Whitelaw 

issltt-  V.  Sandj'B,  11    Ir.  Eq.  393.     And  also 

d  for-  where  an  Insolvent  tenant  wrongfully 

dants  hold*  over.     Nesbitt  v.  Turrentine,  83 

right!  N.  Car.  535- 

fs  are  S.  In  Stilwell  v.  Wilkins,  lac.  iSa, 
w  for  Lord  Eldon,  said:  "I  am  reaijy  to  ad- 
-otec-  mil  that  I  do  not  remember  any  in- 
right,  stance  of  a  receiver  being  so  appointed; 
njury  but  still  the  question  is.  whether  there 
'vene,  may  not  be  a  case  where  it  ought  to  be 

who  done.     If  the  case  staled  be  true,  and  it 

ibject  is  more  than  probable  that  it  is  true, 

Inter-  the  Inadequacy  was  so  monstrous,  the 

nina-  situation    of  the    young  man    and    the 

:nt  of  state  of  his  Intellect  were  such  that  it 

'er  in  is  hardly  possible  to  suppose  that  the 

is  the  transaction   can    stand;    and    1    think, 

court  therefore,  that  this  is  a  case  where  such 

il  and  an  order  may  be  made,  though  It  is  not 

Ing  a  the  general  habit  of  the  court"     See 

it  is  ■  also  Huguenin  v.  Baseley,  13  Ve«.  loj ; 

cEsed  Mitchellr.  Barnes,  aa  Hun  (N.  Y.)  194. 
ithed         Afler  a  decree  in  an  action  to  sub- 

s  are  jecl  property  fraudulently  conveyed,  a 

ind  is  receiver  may  be  appointed,  though  not 

entlj  prayed  In  the  bill,  where  the  circum- 

inted  stances  justify   It.     Shannon  v.  Hanks 

rclr-  (Va.  iSyO,  13S.  E.  Rep.  437. 
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d.  For  the  Protection  ok  Dower. 
widow  to  have  her  dower  interest  set  asid 
person  in  possession  is  insolvent  and  that 
the  rents  and  profits  being  lost,  a  receiver 

e.  In  Cases  or  Trusts  and  Wills.- 
force  a  testamentary  trust  or  a  devise,  a  rec 
if  the  court  is  satisfied  that  the  intention  i 
disregarded  and  that  the  rents  and  profits 

In  an  action  b/  a  judgment  creditor  v.  J.  O.  Sr 
to  set  aside,  as  fraudulent,  convejances  Atl.  Rfp. 
made  by  the  judgment  debtor  to  her  Edvr.  Ch.  i 
lister,  and  by  the  latter  to  defendant,  "  '  - 
a  motion  for  an  injunction  to  restrain 
the  defendant  from  collecting  the  rents, 
and  for  the  appointment  of  a  receiver, 
was  made  on  allegations  of  fraud  in 
the  complaint  and  attidavits,  on  a  gen- 
eral statement  ol"  information  only, 
and  on  an  affidavit  alleging  admis- 
sion by  defendant,  and  also  by  one 
who  held  mortgflgea  on  the  property, 
and  who  was  alleged  to  be  a  party  to 
the  fraud.  The  allegations  were  posi- 
tively denied  In  the  answer  and  aflida- 
vttB,  and  the  alleged  admlhsions  which 
were  very  improbable,  were  also  denied 
in  the  affidavits,  which  further  stated 
facts  showing  the  conveyance  to  de- 
fendant to  have  been  taken  by  him  for 
the  protection  of  the  holders  of  mort- 
|;ages  on  the  property,  which  were  valid 
incumbrances,  and  thai  defendant  had 
managed  the  property  in  good  faith 
and  as  welt  as  it  could  be  done,  for  the 
benefit  of  all  concerned.  Plaintttf's 
judgment  waa  subsequent  to  hII  the 
mortgages,  and  to  the  deed  of  defend- 
ant. IMd,  that  the  motion  for  an  in- 
junction and  a  receiver  should  be 
denied.  Empire  Paving,  etc.,  Co.  Ti, 
Robinson,  58  Hun  (N.  Y.)  603. 

In  a  suit  to  set  aside,  as  against  a 
lubseqiient  grantee,  a  deed  absolute  In 
form,  on  the  ground  of  a  trust  in  favor 
of  the  grantor,  a  receiver  of  rents  and 
profits  pendent,-  lite  will  not  be  ap- 
pointed. McCool  1'.  McNamara,  tg 
Abb.  N.  Cas.  (N.  y.)  .1^4. 

1.  Chase's  Case.  1  Bland  (Md.)  106; 
ly  Am.  Dec.  177;  Knighton  w.  Young, 
22  Md.  3<;gi  Rollwagen  i>.  RoUwagen, 
59  Hun  (N.  Y.)6ls;  Bryan  v.  Moring, 
94  N.  Car.  694. 

a.  Hamburgh  Mfg.  Co.  v.  Edsnll,  7 
N.  J.  Eq.29S;8N.J.  Eq.  141. 

When  a  tenant  for  life  neglects  to 
pay  the  taxes  from  the  rents,  and  make 
the  necessary  repairs,  a  receiver  will  be 
appointed  to  collect  the  rents  and  dis- 
charge the  tenant's    liabilities.    Murch 
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'EI  VERS.  0*«  BmI  PTBpwty. 

TS. — Where  it  appears  that  an  annu- 
ars  and  that  the  property  is  an  in- 
nent,  a  receiver  may  be  appointed.' 
s, — A  court  of  equity  will  not,  ex- 
ere  to  appoint  a  receiver,  pending 
owever,  the  plaintiff  shows  a  prima 
time,  it  appears  that  the  defendant 
mismanaging  the  property,  and  that 
jeril,  the  court  may  at  its  discretion 
r  for  the  protection  of  the  property* 
Having  an  Equitable  Lien. — 
■ancer  or  creditor  obtains  a  decree 
shows  by  his  bill  a  clear  case  enti- 
1  out  of  real  estate,  he  may  be  pro- 
ofits  accruing  during  the  litigation, 
iver." 

i  AND  Vendees. — Upon  a  bill  in 
:  performance  of  a  contract  for  the 
:r  may  be  appointed,  if  it  appears 
and  that  he  is  about  to  assign  the 

Li«t  360.     See   alio   Whitney  v.  Buchmftn, 

/a-  16  Cat.  447. 

er-  S.  In     Pritchard     v.     Fleetwood,     t 

57;  Meriv.  54,  it  wa»   held   that  if  a  pur- 

73;  chaser  of  the  legal  estate  in  land  Bub- 

07;  ject  to  an  equitable  rent  charge,  refuse* 

rke  to   pay  the   rent-charge,  a  receiver  will 

V.  be  appointed.  The  lord  chancellor 
•aid:    "When  a  person  takes  a  convejr- 

;i,.  "nee  of  a   legal   estate  subject  to  equi- 

gq  table   interests,   he    must  eatisfy  those 

og  interests,  or  submit  to  the  appointment 

%q  of  «  receiver.     It  seems  reasonable  that 

'^^  the  arrears  and  growing  installments  of 

,fy'  the  two  annuitW  to  which  the  title  U 

^  not    disputed    should    be   paid   to  the 

„'  plaintiff,  and  that  the  arrearii  and  grow- 

Iti-  '"8  installments  of  the  other  annuity 

-g,  should  be  paid  Into  court.     I  cannot,  In 

^!  this  stage  of  the  cause,  make  an  order 

■lUg  for  such  payments,  unless  by  consent. 
But,  If  Mr.  Fleetwood  consents  to  such 
an  order,  I  shall  refuse  the  application 

'"  for  a  receiver."  See  also  Shee  v.  Har- 
ris, 1  J.  &L.  91;    Webb  p.  Van  Zandt. 

ind  16  Abb.  Pr.  {N.  Y.)3i^. 

to  But  >  husband   who   spends   money 

is  upon  his  wife's  realty  will  not  be  en- 
led  titled  to  a  receiver  of  the  rents  and 
ire  profits  to  enforce  his  claim  for  a  repay- 
the  ment  of  the  money      Wiles  v.  Cooper, 

of  9  Beav.  394;  and   this  is  also  the  case 

j|d  where  a  huhband  claims  that  his  wife's 

;u-  fortune  has  been  charged  upon  defend- 

im  ant's  real  estate.     Drought  i/.Perccval, 

ar.  1  Mol.  J03. 


Ift  Fictl«nlki  Cum. 
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property  in  controversy  together  wil 
to  a  trustee  for  the  benefit  of  cred 
granted  in  favor  of  the  vendee  whei 
lently  repossessed  himself  of  the  prop 

1.  In  Hall  V.  Jenklnson,  3  Ves.  &  B.  pointli 
115,  in  a  auit  Tor  the  ipEclfic  perform-  and  pi 
ance  of  a  contract  for  the  *a1e  of  land  gation 
the  plaintiff  moved  for  the  appointment  In  I 
of  a  receiver,  alleging  In  an  iffidavit,  there 
that,  since  the  bill  wqk  filed,  he  had  ment  1 
discovered  that  the  defendant  was  in-  clRc  p 
«o1vent;  and  that  all  his  real  and  per.  saleol 
tonal  citBte,  including  the  estate  which 
was  the  subject  of  a  contract,  were  to 
be  convened  and  assigned  to  trustees 
for  the  beneiit  of  his  creditors.  The 
court  granted  the  motion.  The  lord 
chancellor  said;  "  Under  the  peculiar 
clrcumitancea  of  this  case  a  receiver 
ought  to  be  appointed.  From  the  long 
correspondence  iliat  passed  between  the 
parties,  thej>  seem  to  have  dealt  with 
more  liber^litj  than  occurs  in  the  cau- 
tion usually-  observed  between  vendor 
and  vendee.  The  pure  hater,  having 
given  his  bill   of  exchange  for  the    de- 

Ksil,  whlcli,  though  not  paid  when  it 
came  due,  was  taken  up  sometime 
afterwards,  was  let  into  possession;  not 
exclusively,  but  it  was  a  sort  of  mixed 
postesslon;  the  greater  portion  of  it 
being  in  the  vendee,  but  the  vendor  not 
being  entirely  out  of  possession.  On 
these  grounds,  therefore,  that,  if  the 
contract  can  be  carried  Into  execution 
the  vendor  has  a  lien  on  the  estate  for 
the  remainder  of  the  purchaie  money; 
that,  If  It  cannot  be  executed  the  pur- 
chaser has  a  lien  to  the  extent  of  the 
money  paid  by  him  on  account  of  his 
purchase  ;  that  the  purchaser  Is  insolv- 
ent; that  by  attempting  to  sell  and  con- 
vey the  estate  the  title  would  be  em- 
barrassed, and,  lastly,  that  the  posses- 
sion has  never  l>ecn  a  clear  and  exclu- 
sive possession  of  the  purchaser,  but  a 
mixed  possesBion  of  both.  Underthese 
circumstances  I  am  of  opininn  that  r 
receiver  ought  to  be  appointed." 

In  McCaslin  v.  State,  44  Ind.  151, 
the  court,  by  Buskirk,  J.,  said :  "  There 
teems  to  be  no  room  to  doubt  that  the 
cutting  down  and  removing  of  valuable 
timber  from  the  land  in  controversy, 
and  especially  where  defendant  only 
claimed  the  title  and  possession  of  such 
land  under  a  title  bond,  the  purchase 
money  being  unpaid,  and  it  being  al- 
leged and  proved  that  the  defendant 
was  insolvent,  would  be  such  material 
injury  as  would  justify  the  court  in  ap- 
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8.  I 


alM  Cmw.  receivers.  Onr  ] 

■ivers  are  frequently  appointed   in  favor  of  the  purchasers 

inir   nronertics.     In    such   Cases  th6  peculiar  character  of 

ssity  that  the  mines  should  be  kept  in 

that  the  purchaser  should  be  afforded 

rder  appointing  a  receiver  over  real 
s  property.*  Where  the  emei^ency  is 
}e  made  on  the  bill  and  affidavits,  and 
>erson  in  possession  of  the  property  or 
ihip  is  sought  should  be  a  party.* 
e  appointed  of  the  same  property.  If 
>ns,  the  receivership  may  be  extended.* 
:s  OF  A  Receiver  Over  Real  Prop- 
:y  which  the  receiver  of  real  estate  is 
)  collect  the  rents  and  profits  of  the 
erform  this  duty,  where  the  real  estate 
af  court  may  be  made,  requiring  the 
o  the  receiver.* 

arily  distrain  for  rents  in  arrear  with- 
lurt.  If,  however,  the  arrears  are  for 
:  is  a  question  as  to  who  is  entitled  to 
should  be  obtained.^ 

e  pur-  paj-ment.    The  court  made  an  order 

ight  of  directing   Pritchard  to  pay  the  arrears 

Inter-  of  rent  to  the  receiver.     See  alio  CoRi- 

ily-one  mlBuionKr*  v.  Harrington,  ii  L.R.  (Ir.) 

the  in-  la;;  Reid  v.  Middleton,  Turn.  &  R.  45^; 

vanced  Hobhouse  v,  Holcomb,  1  De   G.  &   S. 

if  Wfi-  108;  McDonnel  v.  White,  11    H.    L. 

nd  the  Cat.  171;  Garr  o.  Hill,  5  N.  J.  Eq.  6». 

■d  with  The  receiver  UBualty  serves  a   notice 

lepav-  of   hiG   appointment  upon   the  tenant, 

.     The  who  from  the  date  of  the  lervlce  must 

rear  in  pav  the  rents  to  the   receiver.     Russell 

riglnal  t>.  Baker,!  Hog.  iSo;  Holler  r.  Hedges, 

lecon-  jlr.  Ch.  N.S.  370;    Hunt  i>.  Wolfe,  a 

right  Dalv  (N.  Y.)  3^ ;  McLaughlin  v.  Lon- 

Yates  Ean^4  Ir.  Eq.  lac;  Beechev  t-   Smyth, 

.    The  II  L.  R.(lr.)  Si;  McDonnel  r.  White, 

lonap-  II  H.  L.  Cag.  J71. 

erty.  7.  Pitt  v.  Snowden,  3  Atk.  7,so.  is  re- 

Glbbs  ported  as  follows:    "Lord    Hardwicke 

rter  v.  said  in  this  case,  that  receivers  ap- 
pointed  by   this   court  have  a  power. 

•.  271.  where  they  see  it  necessary,  to  distrain 
for  rent,  and  need  not  apply  first  to 
this  court  for  a  particular  order  for  that 
purpose;  and  that  he  had  often  won- 
dered at  their  doing  it,   as  it   gave  the 

(  neav.  tenant  an  opportunity  of  conveying  hla 

prop-  goods  off  the  premises   in   the  mean- 

se.     A  time,  for  tlie  court  never  makes  an  im- 

having  mediate  order  for  a  distress,  but  allow 

leveral  on  tuch  applications  a  future  day  for  a 

after-  tenant  to  pay.     If  there  should   be  any 

further  doubt  who  had  a  legal  right  to  the  rent. 


fiif. 
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Oyer  Baal  Propertj. 


If  an  order  has  been  made  directing  a  tenant  to  pay  rent  to 
the  receiver,  and  the  tenant  disobeys  the  order,  the  proper  pro- 
ceeding to  enforce  the  order  is  by  an  attachment.^ 

The  receiver  may  without  a  special  order  of  court  make  re- 
pairs,*  invest  money  paid  to  him  for  rents,^  or  pay  rents  due  to 
a  superior  landlord.*     He  may,  by  a  special  order  of  court,  lease 

the  land,^  institute  proceedings  to  prevent  waste,*  or  in  certain 
cases  sell  the  land  to  pay  incumbrances."* 

then  the  receiver,  as  he  must  distrain  in  made  by  them,  in  good  faith,  for  the  in- 

the  name  of  the  person   who   has  that  terest  of  the  beneficiaries,  under  which 

right,  would  verj  properl^r  make  an  ap-  the   lessees   had   expended    monev    in 

plication   to  the   court  for  an   order."  improvements  and  given  up  other  busi- 

See  also  Anonymous,  I  Hog.  335;  Mills  ness,  could   not   be  rescinded   bj  the 

V.  Fry,  IQ  Ves.  277;  Nugent  v.  Nugent,  court  upon  the  appointment  of  another 

1  Hog.  i^;  Raincock  I'.  Simpson,  cited  trustee.     Bayh*   v.  Gaines,  (Va.  1887) 
in   note   in   Dick.  120  n.;   Sturgeon  v.  2  S.  E.  Rep.  739;  12  Va.  L.  J.  78. 
Douglas,  I  Hog.  400.  6.  Mangle  v.  Lord   Fingall,    i  Hog. 

In  Brandon  v.  Brandon,  5  Madd.473,  142;  Cronin  v,  McCarthy,  F.  &  K.  49. 
a  motion  was  made  on  behalf  of  one  7.  In  De  Visscr  i\  Blackstone,  6 
Powell,  a  receiver  appointed  in  the  Blatchf.  (U.  S.)  235,  a  receiver  of  real 
cause,  that  it  might  be  referred  to  the  estate,  brought  a  suit  in  equitj'  against 
master  to  inquire  and  state  whether  it  persons  who  claim  to  have  pre-existing 
would  be  for  the  interest  of  the  parties  liens,  to  have  the  rights  of  such  persons 
interested  in  the  rents  and  profits  of  the  determined  by  the  court,  and  if  adjudi- 
testator^s  estate  that  the  receiver  should  cated  in  their  favor,  paid  out  of  the 
be  at  liberty  to  make  distresses,  or  to  proceeds  of  the  sale  of  such  real  estate 
take  any  other  proceedings  against  the  by  the  receiver.  The  court  made  an 
tenants  in  arrear;  and  that  in  case  the  interlocutory  order  requiring  the  de- 
master  should  be  of  opinion  that  it  fendants  to  release  their  liens,  and  set- 
would,then  that  the  receiver  might  be  at  ting  apart  to  be  paid  into  court,  out  of 
liberty  to  make  such  distress,  or  take  the  proceeds  of  the  sale  to  be  made  of 
such  other  proceedings  in  the  name  of  such  real  estate  by  the  receiver,  a  suffi- 
the  trustees;  and  that  the  expenses  at-  cient  sum  to  discharge  such  liens,  with 
tending  the  same  might  be  allowed  him  the  costs  of  the  suit,  and  ten  per  cent,  in 
in  his  accounts.  The  vice-chancellor:  addition,  to  be  held  as  a  fund  applicable 
**The  registrar  states  that  the  practice  to  the  payment  of  such  liens,  if  they 
is  for  a  receiver  to  distrain  upon  his  should  be  established  by  the  decree  of 
own  discretion  for  rent  in  arrear  within  the  court  to  be  prior  in  right  to  the 
the  year;  but  if  in  arrear  for  more  than  claims  of  the  plaintiflf.  See  also  Stelzer 
a  year,  then  an  order  is  necessary."  v.  La  Rose,  79  Ind.435;  Walker  v.  Mor- 

1.  Thomas  V.  Thomas,  F.  &  K.  621;  ris,  14  Ga.  323;  Esterlund  v.  Dye,  56 
Brown  v.  O'Connor,  2  Hog.  77;  Mason  Ga.  284;  Drake  v,  Goodridge,  6 
V.  Mason,  F.  &  K.  429;  Nason  v.  Blen-  Blatchf.  (U.  S.)  531. 

nerhassett,  i  Hog.  402;  Pread  v.  Lewis,  A  purchaser  at  a  receiver's  sale  is 

2  Mol.  369.  not  bound  to  examine  all  the  proceed- 

2.  Macartney  v,  Walsh,  Hayes  29;  ings  in  the  case  in  which  the  receiver 
Wood  V.  Gaynon,  Ambl.  395;  but  see  is  appointed.  It  is  sufficient  for  him  to 
WyckofF  V,  Scofield,  103  N.  Y.  630.  see  that  there  is  a  suit  in  equity,  or  was 

8.  Foster  v.  Foster,  2  Bro.  C.  C.  616.  one,  in  which  the  court  appointed  a  re- 

4.  Balfe   v,   Blake,   i    Ir.   Ch.  N.  S.  ceiver  of  property;  that  «uch  receiver 

365;  Walsh  7^  Walsh,  I  Ir.  Eq.  209.  was  authorized   by   the  court  to    sell 

6.  Sealy  v,  Munns,  i  Ir.  Eq.  332;  but  the    property;   that  a  sale   was  made 

such  a  lease  cannot  be  made  to  bind  a  under  such  authority;  that  the  sale  was 

remainderman  or  an  infant.    Gibbins  confirmed  by  the  court,  and   that  the 

V,  Howell,  3  Madd.  469  (Am.  ed.).  deed  accurately  recites  the  property  or 

Upon  the  removal  of  a  trustee  for  interest  thus  sold.    If  the  title  of  the 

mismanagement,     receivers    were    ap-  property  was  vested  in  the  receiver  by 

pointed  to  take  charge  of  the  property,  order  of  the  court,  it  would  in  that  case 

and    rent    it    in   accordance   with  the  revert   to   the  purchaser.     Koontz    v. 

terms  of  the  trust.     Neldy  that  a  lease  Northern  Bank,  16  Wall.  (U.  S.)  196. 
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J,  ConJIitt  of  Receivenkip. 
361. 

3.  y4j  Affected  by  Terriloru 
Limit  of  yHrisdieliOH,  361. 

4.  As  Affected  />v  Rtmoval  1 
Caui'ifram  Slate  to  Federt 
Courts,  361, 

V.  Powers  of  R&ilroad  Receiver 
361. 

1,  Bwlargfd  Scofe  of  Itatlroa 
Receiverihif  —  Potver  o 
Court  to  Apfoint,  361, 

J.  Extent  of  the  Po-wer  of 
Court  Over  a  Railroad  1 
the  Hands  of  Its  Receive 
365-  • 

3.  Discretion    of    Ike    Receivi 
Outlays,  369. 
.  Contracts    of    lie    Receiv 


5.  Contracts  Made  Before  A} 
feintment,  371;. 

6.  Lien  of  Rece'iver's  Expend 
lures  (See  infra,  this  tiU 
Relative  Priority  of  Claims 
378. 

7.  Protection  of  the  Court - 
Suits  By  and  Against  li 
Receiver.  378. 

VI.  Receiver*!  Sales  (See  Recri' 

«RS).  378. 

VII.  Liabilitjr  of  Railroad  Receiver 

378. 

I.  Personal  Liability,  378. 
1.  Official  Liability.  378. 
3.  iSamage  Arising  From  Ne, 
iigence    and     Torts    Durit 
Receivership,  378. 
a.  Receiver   Liable  as   Cot 
moH  Carrier.  378. 
<l)  Receiver  Liable  in  0 
-ficial  Capacity,  378. 
(a)  Receiver  Not  Perso 

ally  Liable,  1^1. 
(3)   Trustees  Permitted 
Operate       Personal 
Liable,  383. 
•    •Effect    of    i 
discharge,  384. 

ndplea  of  law  de-  and  the  grounds  or  reasonB  Cor  his  I 
m  and  powers  of  moval  on  sufficient  cause  shown,  or  t 
a  proper  case,  to  discharge  when  the  object  of  his  a 
ogether  with  the  polntment  shall  have  been  accoi 
erred,  and  the  du-  plished,  have  been  fuUy  set  forth  in  tl 
such  officer;  the  article  Receivers.  This  article  wi 
his  liabililj.  per-     therefore,  be  confined  to  those  poii] 

t_    ■■....     „i,kh  are  peculiar  to  the  receivers 

railroads,  and,  in  this  respect,  suppi 
mentthe  general  article  RBCGiVKits. 


3S4- 

ailraad  Company 
eiverskip,  354. 
ceiver  Has   Con- 
pany  Not  Liable 
r  or    Contracts  of 

■as  Actions,  ^60. 
rds    Liability  of 
for     Rectivi/s 


els 


>f  the  Com- 
inlra,  (his  title, 
Court  and  Rt- 
Iracts  Made  Be- 
ilmeni),  360. 

verty,  3&. 

ritle  and  Posses- 


:he  status  of  the 
receivership;  the 
Hi  such  receiver; 


DaflaitloiL. 


RECEIVERS  (^RAILROADS). 
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b.  Claims  for  Damages  Have 
Priority^  385. 

c.  Liability  of   Corporation^ 

387. 

(x)  General  Rule,  Cor- 
poration   Not    Liable^ 

387. 

(2)  Corporation     Liable 

When  Receiver'* s  In- 
come Applied  to  Im- 
provements^ 389. 

(3)  Corporation  L,table  for 
Breach  of  Statutory 
Duty,  391. 

VIII.  Receiver's  Certificates  (See  also 
Railroad  Securities,  vol.  19^ 

P-  752),  392. 

1.  In  General^  392. 

2.  Power  of  Courl  to  Author ixe 
Their  Issue,  394. 

3.  Purposes  for  Which   Certifi- 
cates Are  Authorized,  397. 

a.  Issuing^      of      Receiver's 
Certificates  to  Complete  an 
Unfinished  Road  Discour- 
aged, 401. 

4.  Priority  of  Lien,  40 j. 

a.  Statutory  Provisions  Reg- 
ulating Priority  of  Lien 
(See  Railroad  ^curi- 
TIES,  vol.  19,  p.  752),  404. 

5.  Negotiability    of   Receivers' 
Certificates,  404. 

IX.  Relative  Priority  of  Claims,  407. 
I.  In  General,  407. 


2.  Claims  Arising  Out  of  thr 
Receivership,  407. 

a.  Receivership       Expenses 
Have  Priority,  407. 

(1)  Distinction  When  Re- 
ceiver Appointed  at 
Instance  of  Oiker 
than   Mortgagees,  409. 

h.  Expenses  of  Operation  and 
Management,  411. 
(i)  Rolling  Stoch,  412. 

(2)  Leased  Lines,  416. 

(3)  New  Construction, ^ij, 

3.  Debts    Contracted   by    Com- 
pany    Before     Receiverskif^ 

4«7- 

a.  Certain   Unsecured  Debts 

Allowed  Priority^  417. 

( 1 )  Must  Have  Been  Con- 
tracted for  Certain 
Purposes,  419. 

(2)  Must  Have  Been  Con- 
tracted Within  Lim- 
ited Time,  425. 

(3)  Power  of  Court  to 
Give  Priority,  426. 

(4)  Diversion  of  Income, 

(5)  Priority  Out  of  Cor- 

/«'» 434- 

4.  Taxes,  436. 

X.  SuiU,  438. 

XI.  Compensation  of  Railroad  Re- 
ceivers, 438. 
XII.  Removal  or  Discharge,  439. 


L  BBTlXlTloir. — A  receiver  is  an  officer  of  the  court  through 
whom  the  court  by  virtue  of  its  jurisdiction,  equitable  or  statu- 
tory, takes  possession  of  property  which  is  the  subject  of  a  suit, 
preserves  it  from  waste  or  destruction,  secures  and  collects  the 
proceeds,  and  ultimately  disposes  of  them  according  to  the  rights 
or  priorities  of  tho^e  entitled  thereto,  whether  regular  parties  in 
the  cause  or  only  coming  before  the  court  in  a  reasonable  time 
and  in  the  due  course  of  proceeding  to  assert  and  establish  their 
pretensions.^ 

The  term  receiver  of  a  railroad  is  applied*  in  Englandy  to  one 


1.  Beverley  v.  Brooke,  4  Gratt.  (Va.)  stated  In  the  mortgage,  the  ninth  arti- 

187.       See     Receivers — Definition;  cle  of  the  trust  deed   authorized  the 

High  on  Rec,  $   i ;    Beach  on  Rec,  trustees,  upon  the  company's  default, 

i  X.  to  take  possession  of  the   mortgaged 

In  Rice  V,  St.  Paul,  etc.,  R.  Co^  24  property,  and  to  have,  hold,  and  use 

Minn.  464,  where,  by  special  provision  the  same,  "operating  by  their  superin- 

of  its  charter,  the  company  was  em-  tendents,  managers,  receivers,  or  serv* 

powered  to  confer  upon  its  mortgagees  ants,  or  other  attorneys  or  agents,"  it 

the  right  of  possession  of  its  mort-  was  held    that    the  "receivers"   here 

gaged  property  upon  the  common -law  mentioned  are  not  technical   receivers 

conditions,  or  upon  any  other  condi-  to  be  appointed  by  the  court,  but  the 

tions   that   mav  be  agreed   upon  and  receivers  of  the  trustees. 
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receives  the  tolls  and  applies  them  to  the  payment  of  debts; 
loes  not  sell  or  provide  for  the  current  expenses ;  if  he  has  to 
money  and  carry  on  the  business  he  is  a  manager.' 
.  Aftodttiisbt — 1.  Jorudiction  and  Power  of  Appointment. — 
court,  by  its  prerogative  right  and  power  over  the  parties 
subject-matter  of  controversy  within  its  jurisdiction,  lays  its 
ciat  hand  upon  the  property,  which  is  the  subject  of  claim 
controversy,  and  brings  into  court,  and  holds,  controls,  and  ad- 
isters  such  property  through  its  agent  or  instrument,  the  re- 
er — the  possession  and  acts  of  such  instrument  being  the  pos- 
ion  and  acts  of  the  court.*  But  some  courts  have  denied  the 
;rent  power  of  equity,  without  legislative  power  thereto 
:ially  conferred,  to  appoint  a  receiver  of  a  railroad  corpora- 

luiann. —  cetvere  of  a  ratlroad  Is  to  preaerve  the 

"receiver"  property  for  the  benefit  of  credilorB,  the 

id  in  Bug-  court  hai  no  other  function  to  exerclu 

.  R„  in  7m  thanthat which willasslsttncarrj'lngaul 

.,  L.  R.  14  this  object.     The  court  will  not,  upon 

!ceiver  is  a  the  petition  of  the  company  filed  in  the 

vn   In   the  suit  in  which  receivers  were  appointed, 

g  a  person  take  jurisdiction  of  and  decide  a  ques- 

er  income  tion  as  to  the  propriety  of  postponlns 

ng  ascertained  outgoings,  but  who  a  meeting  called  for  the  election  of  of 

not,  if  I  may  >ay  so,  manage  the  ficers,  which  question  lias  no  relation 

erty  in  the  sense  of  buying  or  sell-  to  the  objects  for  which  the  receiver) 

}r  anything  of  that  kind.  We  were  were  appointed.  Taylor  v.  Philadelphia 

. —  T.T -.!_  .L.   ."gtinction   in  etc,  R.  Co.,  7  Fed.  Rep.  381 ;  Farmer* 

p.     If  a  re-  etc.,  Nat.  Bank  ii.  Philadelphia  R.  Co., 

if     partner-  7  Fed.   Rep.  381 ;    i   Am.   &  Eng.  R 

>ed  Immedi-  Caa.  637. 

e  debts,  sold  Where   the    appointment    of   a    re- 

T  assets,  and  cetver  is  atked  to  displace  the  exercise 

le  court,  the  of  corporate  authority  over  a  railroad. 

luidated,  courts    of   e<)ulty    act    with     extreme 

":  WM  caution    and   require    a  clear   case  ol 

all,  It  right.andofpressing  necessity  to  Induce 

a  manager,  tbcir  Interference;  but   when  the  cor< 

tT,  as  it  wai  poratlon  itself  has  been  declared  bank- 

lid  buy  and  rupl,  with  Interest  having  accumulated 

The  same  on  its  bonds  exceeding  the  value  of  the 

)  also  in  the  property   mortgaged  to    secure   them, 

a    receiver  and  purchasers  of  the  equity  of  redemp' 

working  of  tion  at  the  assignees  sale  are  In  possei- 

itopped,  but  if  it  was  de-  sion  of  the  road  and   property  mort' 

the  working  of  the  gaged,   receiving   the  incomes,  profits, 

id  manager  was  nee-  and  earnings  of  the   road,  which   tht 

there   was    a   well-  mortgagee   is   entitled  to  take,  and  ii 

I   between   the  two.  using  the  property  for  their  own  eX' 

ly  took  the  income,  elusive  use  and  benefit,  a  clear  case  li 

'  outgoings,  and   the  presented  for  the  appoinhnent  of  a  rC' 

n  the  trade  or  busi-  ceivcr;  and    such   nppointment  would 

I   have    mentioned,  not  be  an  interference   with  the  corpo' 

nay  Include  manag-  rate  power  and  authority  over  the  road, 
or  a  disturbance  of  corporate  posses' 
sion,  but  merely  of  that  of  the  pur' 
chasers,  who  are  using  it  for  their  own 
exclusive  benefit.     Kelly  v.  Alabama, 

te  appointment  of  re-  etc.,  R.  Co.,  58  Ala.  489. 
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tion  to  displace  the  board  of  directors  and  thus  oust  them  of  the 
management  and  control  of  the  railroad  with  which,  by  the  act 
of  incorporation,  they  have  been  charged.* 

a.  Of  Equitable  Origin. — The  remedy,  by  appointment  of 
receiver,  is  of  purely  equitable  origin,  having  originated  and  been 
employed  from  a  very  early  time  in  the  court  of  chancery  in 
England?'  Indeed,  it  is  one  of  the  very  oldest  equitable  reilie- 
dies,  and  grows  out  of  the  inherent  power  of  a  court  of  equity  to 
afford  relief  where  the  remedies  to  be  obtained  in  the  courts  of 
ordinary  jurisdiction  are  inadequate.' 

From  its  source  in  English  chancery,  where  all  the  leading 
principles  in  relation  to  its  exercise  were  well  established  long 


Y 


1.  In  Gardner  v.  London,  etc.,  R.  Co.,  this  latter  case   the  property  was  se- 

L.  R.,  2  Ch.  20I,  it  was  held,  Sir  H.  M.  questered     into     the     hands     of    the 

Cairnes,  L.  J.,  delivering  the  opinion  of  chamberlain   of  London   and    one  of 

the  court,  that  when  Parliament,  acting  the  aldermen,  pending  the  trial  of  the 

for  the  public  good  authorizes  the  con-  right  at  law,  and  on  May  20,   1588,  a 

struction  and  maintenance   of  a   rail-  sequestrator  or  receiver  of  real  estate 
way,  it    confers  powers   and   imposes  .  was  appointed, 

-duties  upon  the  company  of  the  largest  In  Reg.,   lib.  A,  1590,  fol.  109,  is  an 


and  most  important  kind,  which  can- 
not be  delegated  or  transferred,  but 
must  be  discharged  by  the  company. 
Accordingly,  it  is  impossible  to  sup- 
pose that  the  court  of  chancery  can, 
without  any  Parliamentary  authority, 
make  itself  or  its  officer  the  hand  to 
execute    these  powers.     And    all    the 


order,  unless  cause  shown,  for  a  re* 
ceiver  of  a  moiety  of  the  profits  of  a 
theater  claimed  by  the  plaintiff. 
The  defendant  had  put  in  a  demurrer, 
and  it  had  been  overruled. 

8.  The  protective  remedy  by  appoint- 
ment  of  a  receiver  has  thus  been  exten- 
sively   employed    from  a    very   early 


more  impossible,  since  it  is  obvious  that  time,  it  being  one  of  the  very  oldest  in 
there  can  be  no  real  and  correlative  re-  the  court  of  chancery.  Hopkins  v. 
sponsibility  for  the  consequences  of  Worcester,  etc.,  Canal  Proprietors,  L. 
any  imperfect  management.  The  R.,  6  Eq.  447,  and  founded  on  the  inad- 
effect  of  this  decision  was  remedied  equacy  of  the  remeily  to  be  obtained  in 
by  section  4,  of  The  Railway  Com-  courts  of  ordinary  jurisdiction.  Bisp- 
panies*  Act,  1867,  which  empowered  ham*s  Prin.  Eq.  (4th  ed.),  §  578. 
a  court  of  equity  to  appoint  a  re-  The  court,  by  Bland,  Chancellor,  in 
•ceiver  and  manager  of  a  railway  cor-  Williamson  v,  Wilson,  i  Bland  (Md.) 
poration.  420  (1826),  in  asserting  the  power  of  a 
The  court  in  Stevens  v.  Davison,  18  court  of  equity  to  appoint  a  receiver, 
<7ratt.  (Va.)  819,  adopted,  as  a  reason  said:  **  There  have  been,  of  late,  many 
for  the  reluctance  of  a  court  of  equity  applications  to  this  court  for  the  appoint- 
to  appoint  a  receiver  and  manager  to  ment  of  a  receiver.  The  power  of  mak- 
take  charge  of  and  manage  a  railroad,  ing  such  an  appointment,  by  some,  has 
the  reason  assigned  in  Gardner  v,  been  contemplated  as,  at  least,  a  new 
London,  etc.,  Co.,  L.  R.,  a  Ch.  aoi,  exhibition  of  the  jurisdiction  of  this 
for  the  denial  of  such  power  in  a  court  court.     It  seems  to  have  been  constd- 


of  equity. 

S.  The  practice  of  appointing  seques- 
trators and  receivers  of  rents  and 
profits,  which  was  very  common  in  the 


ered  in  the  argument  as  one  of  an  un- 
settled and  questionable  nature.  That 
it  is  a  power  which  has  not,  until  of 
late,  been  very  frequently  resorted  to 


reign  of  Elizabeth,  seems  to  have  be-  may  be  admitted;  but  there  can  be  no 
■gun  in  the  reign  of  Edward  VI,  since,  doubt  of  its  being  an  authority  prop- 
in  that  reign,  the  first  bill  is  to  be  met  erly  belonging  to  this  court.  In  an  or- 
with  for  restraining  a  party  from  re-  der,  passed  about  twenty  years  ago,  the 
ceiving  the  rents  and  profits,  i  Spence  then  chancellor  speaks  of  the  power  as 
Eq.  Juris.,  p.  673,  note  f;  Savill  v.  one  which  rightfully  belonged  to  the 
Romsden,  Cal.  i,  p.  131;  Jordan  v,  court,  and  respecting  which  there  was 
Armes,  Reg.  lib.  5  P.  &  M.,  fol.  48.    In  no  question  whatever." 
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olution,  the  power  to  create  a  receivership  ha 
igularly  descended  to,  and  become  one  of  th 
of  all  courts  exercising  an  equitable  jurisdiction. 
:t  of  receiverships  of  railroads,  this  statemen 
lalificatton  ;  for,  while  receivership  as  a  protectiv 

remedy  is,  within  the  past  few  years,  one  e 
tance  and  widening  range  of  application,*  yet,  a 
:  relief  of  lien  creditors  of  an  insolvent  railroa 
i  granted,  if  at  all,  with   greater  reluctance  b 

than  in  any  other  case.'  Indeed,  in  some  jurii 
rrent  power  of  a  court  of  equity  in  such  case  ha 
1  in  others  limited ;  but  in  these  instances,  sue 

is  usually  supplied  by  statute.  And  whereve 
st  their  interpretation  and  construction  is  accorc 
table  principles  developed  in  the  High  Court  c 


s  ii  a  Bame  object  U  attained  through  stati 

y    of  tory   rormi,  in   the  interpretation  an 

been  practice  relating  to  which,  Ihe  principls 

dur-  of  the  court  of  chancerj  In  respect  t 

II  Ihe  receiverB  are   looked   to   for  guidance 

were  Bispham's  Prln.  Eq.  (4th,  ed.).  4  ST^- 

t  our  t.  " Undoubtedly,"  fiays  thecourtb 

1  has  Caldwell,  D.  J.,  in  Overton  r'.'Meniphi 

and  etc.,  R.  Co.,  10  Fed.   Rep.  866,  "Iher 

ly  as  are  cases  in  which    a   court   of   equil 

:han-  may,  through  the  receiver,  take  poi 

Hand  session  and  control  of  the  business  t 

1,   fi6  corporations  and   individuals.     But 

6   N.  Is   a  jurisdiction   to   be  sparingly   e> 

rlinn.  ercised.     None  of  the  prerogatives  ( 

tc.R.  a  court  of  equity  have  been  pushed  t 

g.  R.  such  extreme  limits  as  this,  and  Iher 

:ourt,  is  none  so  likely  to  lead  to  abuses.     1 

ibeck  is  not  the  province  of  a  court  of  equit 

'  The  to  talte  possession  of  the  property,  an 

I   ap-  conduct  the  business  of  corporations  c 

fore-  individuals,  except  where  the  eiercis 

ental  of  such   extraordinary    jurisdiction   i 

any  indispensably  necessary  to  save  or  pre 

'hen-  tect    some    clear     right    of   a   suito 

-.y   of  which    would    otherwise    be    lost   c 

y  re-  greatly  endangered, and  which  cannc 

f  the  be  saved  or  protected  by  any  other  ac 

;  litl-  tion  or  mode  of  proceeding.     Overto 

d  re-  r.  Memphis,  etc.,  R.  Co,,   10  Fed.  Rej 

St,  to  866;  Stevens    -.'.    Davison,    18    Grat 

iudg-  {Va.)8i9- 

Opwation  of  BaUnwdi  by  BaoelTBra.- 

ers  Is  While    receivers   are    frequently    ap 

e  im-  pointed  to  operate  railroads  and  kee 

;  and  them  going  concerns  either  until  the! 

nlive  financial  embarrassments  are  remove 

|uent  or  they  can   be   conveniently  sold  fo 

',  but  the  benefit  of  all  concerned.     Davis  1 

very  Gray,  16  Wall.  (U.  S.)  103;   Kenned 

hthe  r.  St.  Paul,  etc.,  R.  Co., j  Dill.  (U.  S, 


AFpointnitnt. 
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b.  As  Affected  by  Statute.  —  In  some  jurisdictions,  the 
inherent  powers  of  a  court  of  equity  to  appoint  a  receiver  of  a  rail- 
road corporation  has  been  denied,  and  such  defect  of  power  is 
supplied  by  special  legislation  to  create  receiverships  of  railroads 
in  particular,  or  it  is  embraced  in  the  general  control  given  by 
statute  over  corporations.  In  other  jurisdictions  where  equity  as 
a  distinct  court  has  been  abolished,  or  its  power  modified  and  re- 
stricted, authority  has  also  been  given  by  statute  to  appoint  re- 
ceivers of  railroads.^  The  effect  of  the  decision  in  a  leading  case 
denying  the  power  of  the  court  of  chancery  to  appoint  a  receiver 
and  manager  of  a  railway  company,  gave  rise  in  England  to  "  The 
Railway  Companies*  Act,  1867.'**  And  the  power  of  courts 
of  equity  in  the  United  States  to  appoint  receivers  of  insolvent 
railroad  corporations  is  variously  affected  and  modified  by  the 
statutes  of  the  different  States. 

448;  Brown  v.  New  York,  etc.,  Co.,  19  S.  Gardner  t;.  London,  etc.,  R.Co^  L. 

How.  Pr.  (N.  Y.)  84;  Vermont,  etc.,  R.  R.,  2  Ch.  211.    See  infra^  this  title,  In 

Co.  V.  Vermont  Cent.  R.  Co.,  46  Vt.  England. 

792.  BngUali    RaUway     Companies'     Act, 

There   are   several   cases   in   which  1867. — The   effect  of  the    decision    in 

courts   have  of  late  taken  the  oppor-  Gardner   i'.    London,   etc.,  R.  Co.,  L. 

tunity  to  limit  this  doctrine  and  to  dis-  R.,  2  Ch.  212,  was  to  deny   the  power 

claim  an  intention  to  assume   the  re-  of  the   court   of  chancery    to  appoint 

sponsibility  of  operating  railroads  in-  a  manager  of  a   railway,   was   reme- 

definitely.     Gardners.  London, etc.,  R.  died  by  the  Railway  Companies' Act, 

Co.,  L.  R.,  2  Ch.  212  ;  Taylor  v,  Phila-  1867. 

delphia,  etc.,  R.  Co.,  9  Fed.  Rep.  i;  3  The  grounds,   briefly  stated,  for  de- 
Am.  &  Eng.  R.  Cas.  177.  nying  that  power  to  the  court  of  chan- 

And  in  Taylor  v.  Philadelphia,  etc.,  eery  are  two:  first,  that  it  was  not  the 
R.  Co.,  9  Fed.  Rep.  i;  3  Am.  &  Eng.  R.  practice  of  that  court  to  appoint  a  man- 
Cas.  179,  the  court  by  Butler,  J.,  in  dis-  ager  with  a  view  of  continuing  the 
missing  a  petition  of  receivers  for  business,  and  that  would  be  one  of  the 
authority  to  create  a  car  trust,  said :  objects  of  appointing  a  manager  of  the 
**The  modern  practice  prevailing  to  railwaj'  company's  business;  second, 
some  extent,  elsewhere,  of  transferring  that  the  powers  conferred  by  Parliament 
corporate  property  to  the  custody  of  upon  the  directors  of  a  railway  com- 
the  courts,  to  be  thus  held  and  man-  pany  to  manage  its  affairs  cannot  be 
aged  for  an  indefinite  period  of  years,  delegated  or  transferred  to  a  manager, 
to  suit  the  convenience  of  parties,  .  .  .  ^*  It  is  impossible  to  suppose 
whereby  general  creditors  and  stock-  that  the  court  of  chancery  can  make  it- 
holders  are  kept  at  bay,  I  regard  as  a  self  or  its  officer,  without  any  Parlit- 
mischievous  innovation.  I  have  no  mentary  authority-,  the  hand  to  exe- 
doubt  the  petitioners  are  fully  satisfied  cute  these  powers, 
of  the  wisdom  of  the  measure  they  By  section  4  of  the  Railway  Com{>t- 
suggest,  and  that  they  are  actuated  by  nies'  Act,  1867,  power  was  specially  con- 
a  sincere  desire  to  promote  the  best  in-  ferred  upon  the  court  of  chancery  to 
terests  of  the  road.  We  do  not,  how-  appoint  a  manager,  or  a  manager  and 
ever,  agree  with  them  in  this  matter,  receiver,  of  a  railway.  This  power  was 
and  must  be  governed  by  our  own  thus  conferred  not  only  with  a  view  of 
judgment."     See  following  note.  supplying  the  power  which  it  was  sup- 

1.  Gardner  v.  London,  etc.,  R.  Co.,  L.  posed  the  court  of  chancery  had,  previ- 

R.,  2  Ch.  211;   Pond  v.  Framingham,  ously  to  Gardner  f.  London,  etc.,  R.  Co., 

etc.,  R.   Co.,  130   Mass.    194;  9  Am.  &  L.  R.  2  Ch.  211,  but  also  to  provide  a  new 

Eng.   R.    Cas.    551;   Attorney    Gen'l  remedy  for  a  judgment  creditor  in  lieu 

v.  IJtica  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  of  execution  on  the  personal  property 

371;  Attorney  Gen'l  V.  Bank  of  Niagara,  of  the  companj-  by  which  he  was  dc- 

Hopk.  (N.  Y.  )  354.     Sec  infra,  this  prived  by  the  Act. 

title  In  State  Courts,  But  in  addition  to  the  general  princi- 
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[n  England. — The  Railway  Companies'  Act,  1867,*  confers 
the  High  Court  cf  Chancery  the  power,  which  a  recent 

:  the  court  of  chancerj  will  not  company,  or  of  the  directors,  can  inter- 
case  assume  the  permanent  fere  with  this  responsibility. 
mentof  a  business  orundertak-  The  management  it  an  interim 
e  in  that  peculiarity  in  the  under-  mahaeement;  its  necessity  and  its  jus- 
'hich  would  make  It  improper  for  tification  spring  out  of  the  jurisdiction 
It  of  cliancerj  to  assume  the  to  liquidate  and  sell  ^  the  business  or 
ment  of  it  at  all.  When  Parlia-  underlalting  is  managed  and  continued 
:ling  for  the  public  interest,  au-  In  order  that  it  may  be  sold  as  a  going 
the  construction  and  mamte-  concern,  and  with  the  sale  the  manage- 
f  a  railway,  both  as  a  highway  ment  ends.  Gardner  v.  London,  etc., 
public  and  as  a  road  on  which  R.  Co.,  L.  R.,  J  "' 
pany  may  themselves  become  1.  jo  & 
of  passengers  and  goods,  it  con-  "The 
fere  and  imposes  duties  and  re-  land]  Act,  1867,"  30  &  jiVlct..  ch,  116, 
ilities  of  the  largest  and  most  Ij  4,  makes  essentially  similar  provisions 
nt  kind,  and  it  confers  and  im-  for  the  appointment  of  a  judicial  factor 
tiem  upon  the  company  which  in  Scotland;  and  ^  4  in  each  act  was 
lent  has  before  it,  and  upon  no  made  perpetual  by  38  &  39  Vict.,  ch.  31, 
idy   of  persons.     These  powers  4  i.     But  this  last  act  was  repealed  by 

executed  and  these   duties  dis-  46  &  47  Vict,,ch.  30. 

I  by  the  company.     They  can-  Section  4  of  the  Railway  Companies' 

delegated  or  transferred.    The  Act,  1867,  provides   that  engines,  tend- 

ij-  will,  of  course,  act  by  its  serv-  ers,      carriages,      trucks,      machinery, 

>r    a    corporation    cannot    act  Cools,    fittings,    materials,    and   effects, 

se,  but   the   responsibihiy   will  constituting  the  rolling  stocit  and  plant 

of  the   company.     The   com-  used  or  provided  by  a  company  for  the 

ould   not   by     agreement   hand  purposes  of  the  traffic  on  their  railway, 

:  management  of  the  railway  to  or  of  their  stations  or  workshops,  shall 

ire  holders.     It  is  impossible  to  not,   after   their  railway  or  any  other 

:    that  the    court   of    chancery  part  thereof  la  open  for  public  traffic, 

Ite   itself,  or  Its   officer,   without  be   liable   to   be   taken  in  execution  at 

liamentarj  authority ,the  hand  to  law  or  in  equity  at  anv  time  after  the 

these  powers,  and  all  the  more  passing  of  this   act,  anri  before  the  first 

ble  when  It  is  obvious  that  there  day  of  September,  one  thousand  eight 

no  reai  and   correlative  respon-  hundred     and   sixty-eight,   where     the 

for  the  consequences  of  any  Im-  judgment  on  which  execution  iss 

management.    It  is  said  that  the  recovered   in  an   action  on  a   co 

company  did  not  object  to  the  entered  into   after  the   passing  of  this 

)r  a   manager.    This   may    well  act;    but  the  person  who  has  recovered 

But   In  the  view   I  take   of  the  any  such  judgment  may  obtain  the  ap- 

;  order  would  be  improper,  even  pointment  of  a  receiver,  and,  if  neces- 

le    on     the   express    agreement  sary,  of  a  manager,  of  the  undertaking 

quest   of    the   company.      Lord  of  the  company-,  on  application   by  a 

;   in  Gardner  v.  London,  etc.,  R.  petition   in   a   summary    way    to    the 

R.,  1  Ch,  2[].  court  of  chancery  in  England  or  trt- 

n  the  court  appoints  a  manager  land,  according  to  the  situation  of  the 

isiness  or  undertaking,  It  in  effect  railway  of  the  company;  and  all  money 

E  the  management  into  Its  own  received  bv  such   receiver  or   manager 

for   the  manager  is  the   servant  shall,  after  due  provision  for  the  work- 

cer    of    the    court,    and    upon  ing  expenses  of  the  railway  and  other 

estion  arising  as  Co  the  character  proper  outgoings  in  respect  of  the  un- 

lils  of  the  management,  it  is  the  dertaking,  be  applied  and   distributed 

iiat  must  direct  and  decide.    The  under  the  direction  of  the  court  in  pay- 

itance    that   in   this    particular  ment  of  the  debts  of  the  company,  and 

e  persons  appointed  were  previ-  otherwise  according  to  the  rights   and 

he  managers  emploi-ed   by   the  priorities  of  the   persons  for   the  time 

ny    is    immaterial.     When    ap-  being   interested  therein;    and  on  pay- 

I  by  the  court  they  are  responsi-  ment  of  the  amoimt  due  to  every  such 

the  court,   and  no  orders  of  the  judgment  creditor  asaforesaid  thecourt 
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.   If  it  think  lit,  discharge  such  re-  interfere   in   its   management;  in   most 

;r  or  such  receiver  and  manager."  cases  it  practitallv  Rtop]ied  the  conlln- 

^clion  4,  of  the  Railway  Companies'  uance   of   the   buiiinees.     On  the  other 

1S67.  takes   away  from   the  judg-  hand,  it  whs   not   the   practice  of  the 

t  creditor  of  a  railway  company  the  court  of  chancery  to  appoint  a  manager 

t  of  taking  in   execution  the  rollinj;  of   a  business   unless   with   a   view  ta 

1  and  plant  of  that  company,  but  winding  up  its  affairs.     But  a  practice 

s  him   new  rights,  which  are  inde-  had  grown  up  of  appointing  not  only  a 

lent  of  the  fact  whether  Buch  com-  receiver,    but    in     some     instances    % 
'  has  or  has  not  rolling   stock  c 
t  to  be  taken  in  execution.    /■ 
ichester,  etc.,  R.  Co.,  L.  R.,  14  C 

herever  the  judgment  creditor  of  a 
ray  company  is  unpaid,  the  ap- 
tmenl  of  a  receiver,  or  manager,  " 
itter  of  right.  And  where  tl 
01  company  is  carrying  on  its  bu 
I  in  the  ordinary  way,  conducting 
iwn  traffic  arrangements,  the  ap- 
tment  of  a  manager  is  "  necessary" 
in  the  meaning  of  the  4lh  section, 

127,  of  the   Railway    Companies' 

i8i67.     /■    re  Manchester,  etc.,  R.  his  mortgageeor  i 

L.  R.,  14  Ch.  Div.  645.  rr  Manchester,  ei 

1  ■  general   rule,  the  directors,  or  Ch.  Div.  648. 

:tary,  or  some  of  them,  will  be  ap-         In  construing  the  term  "  necessary," 

ted  by   the  court  managers  where  in  ^  4.  Bragallay,  L.  J.,   said:  "If  we 

are  acting  fairly,  and  the  order  for  have  regard   to  the   effect  which  the 

lintment    of   a    manager    will    be  appointment  of  a  manager  would  hive 

e  without  prejudice  to  any  applica-  had,  we  shall  re.idily  see  what  benefit 

on  the  part  of  the  directors  to  pro-  it  was  intended   to  confer  on  the  judg- 

themselves,  or  some  of  their  num-  inent  creditor  when   he  was  deprived 

to   act  as   managers.     In  rr  Man-  of  his  right  to  take  the  rolling  stock 

ter,  etc.,  R.  Co.,  I..  R.,  14  Ch.  Div.  and  plant  in  execution. 

"It  is  this:  that  he  may  apply  to  the 
I,  if  he  thinks  fit,  (or  the  appoinl- 

.    to    protect   the   rolling  of  a  manager.     If   the  appointment  of 

I  and  the   plant  of  railway   com-  a  receiver  of  the  affairs  of  the  railway 

is   which  were  actually   working,  company  were  to  havt 

being  taken  In  execution  at  law  as  the   appointment  t 

1  equity  at   the   instance  of  judg-  the  profits  of  the  busin 

:  creditors;  and  the  other  was  to  ship,  it  would  be  to  st 
;r    upon    the  judgment    creditors 
her,  and  in  some  respects  a  compen- 

g  benefit  for  that   of  which  they  tinuing   the 

^en  deprived  by  the  earlier  part  of  order  to  get  over  the 

section.  were  felt  in  the  case  of  1 

>w,  (he  protecting  part  was  «imply  don,  etc.,  R.  Co.,  L.  R 

that  the    rolling   stock  and    the  act  went  on  to  providi 

I  should  not  be  taken  in  execution  sary,'  that  is,  if  the  a[ 

w  or  in  equity  at  any  time  after  the  receiver  would  lead  1 

ing  of  that  act  at  the  suit  of  a  judg-  the  concern,  a  managt 

1  creditor.     Down   to   the   time  of  pointed,    and     that. 

passing  of  the   act.   the  judgment  that,   by  virtue  of  the 

tor  had  that  remedy;   the  act  de-  Parliament,  the  power 

;d  him   of  It,  and  we  have  to  con-  affairs  of  the  company 

what  Is  the  compensating  advan-  in  the  board  of  direct 

conferred   upon   him  by   the  act.  should  be  vested  in  thi 

iously  to  Its  passing,  the  appoint-  pointed;  and  then  th< 

:  of  a  receiver  deprived   the  part-  provide,  as   the  Mast< 

in  any   business  of  their  rights  to  pointed  out,  in  what 
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court,  to  appoint  a  receiver  and  man- 
tion.'  And  by  the  Supreme  Court 
jurisdiction  of  the  High  Court  of 
to  and  conferred  upon  the  chancery 


i  the  said  :     "The  orders  now  under  appeal, 

lied,  wj  far  ai  thej-  appointed  managem  of 

Bger  various   undertakings    of  the   London, 

erof  Chalhain    and   Dover   Railway   Com- 

Inese  pany,  were  diticharged  b3'  us  at  thecon- 

wers  elusion  of  the   argument!  in   the  case, 

:ourt  because  we  weie  clearly  of  opinion  thai 

r  on  the  orders  were  in  this  respect  bej'ond 

case  the  authority  and  at  a   variance   with 
the  practice  of  this  court. 

it  a  "  When  the  court  appointi  a  manager 

ed  a  of  a  business  or  undertaking,  it  in  efiect 

I  Bp-  assumes  the  management  into  its  own 

1  on  hands;  for  the  manager  is  the  servant 

er  of  or  officer  of  the  court,  and  upon  any 

busi-  question  arising  as  to  the  character  or 

the  details   of  the   management,   it   Is  the 

t  use  courtthat mustdirectanddeclde.   .     .    . 

The  Now,  I  apprehend  that  there  is  nothing 

I  re-  belter  settled  than  that  this  court  does 

[  the  not  assume  the  management  of  a  busl- 

looe,  ness  or  undertaking  except  with  a  view 

a  of  to  the  winding  up  and  sale  of  the  busi- 

ossi-  ness  or  undertaking.    The  management 

d  l>e  is  an  r'ii/<'ri'>H  management;  its  necessity 

;om-  and  Its  justification  spring  out  of  the 

con-  jurisdiction  to  liquidaleand  to  sell;  the 

nan-  business    or    undcrtaVing   is   managed 
and  continued  In  order  that  it  mav  tie 

land  lold  as  a  going  concern,  and  with  the 

:om-  sale  the  management  ends." 

pany  The  judgment  of  Lord  Justice  Calrnes 

1  not  In  this  case  was  based  on  two  grounds  : 

:iver  first,  upon  the  ground  that  it  was  not 

ment  the  practice  of  the  court  of  chancery  to 

even  appoint  a  manager  with  a  view  to  the 

lia-  continuance    of  a   business,    and   that 

E  for  that  would  be  one  of  the  objects  of  ap- 

pur-  pointing   a    manager    of   the   railway 

What  company's  business.     And  the  second 

t  not  ground  was  this :  that  powers  had  been 

ceive  conferred  on  the  director*  of  managing 

'ould  the     railway     for      certain     purposes, 

ts  of  •'  These  powers,"  It  was  said,  "  must  be 

pay-  executed   and  these  duties  discharged 

rther  by  the  company.    They  cannot  l>edele- 

)t  be  gated    or    transferred.     The   company 

nter-  will,  of  course,  act  by  its  servants,  for  a 

rail-  corporation  cannot  act  otherwise  ;  but 

rout,  the   responsibllitj-   wili  be  that  of  the 

I.,  L.  company.    The    company    could   not, 

by  agreement,  hand  over  the  manage- 

Co.,  ment  of  the  railway  to  the   dettenlure 

n  an  holder*.     It   is   Impossible  to  suppose 

tolls  that  the  court  of  chancery  can   make 

L.J.,  itself  or  its  officer,  without  any  Pariia- 
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division  of  the  High  Court  of  Justice  ;*  and  by  this  act  the  systei 
of  equitable  practice  pertaining  to  receiverships  as  it  originate 
and  grew  up  in  the  English  court  of  chancery  was  preserved  an 
enlarged.* 

(2)  In  United  States  Courts.— T\\^  Federal  courts  exercise  onl 
such  equity  jurisdiction  as  is  conferred  upon  them  by  the  ac 
of  Congress.*  This  jurisdiction  is  the  same  that  the  High  Cou 
of  Chancery  in  England  possesses,  and  is  exercised  in  accon 
ance  with  the  equitable  principles  developed  therein,*    Amor 

mentarv  autliority,  the  hand  to  execute  equity  shall  no 

theee  powers,  and  all  were  impossible  of  the  courts  1 

when  it  is  obvious  that  there  can  be  no  In  anj  esse  wh 

real  and  correlative   responsibility   for  complete  remei 

the     consequences    of   ».n.j    imperfect  The  rules  of  tl: 

management.''  eery  o(   Engta 

See,  also,  further  extracts  from   this  by  the  courts 

case,  cited,  supra,  notes  to  this  section.  And  there  is  n( 

1.  .16  &  37  Vict,,  4  3;  L.  R.,  8  Stats,  exercise  of  a  c 

307.  these  courts,  e: 

'■  3*  &  37  Vict„  %  35,  «ub-tec.  8;  L.  troveray,  the  « 

R.,  S  Stats,  p.  321.  the   partiex, or 

By   this  section,  the  practice   rej^-  under  a  law  of 

lating    the    appointment   of    receivers  which  has  Bee 

was  preserved  inthefollowinjjlangus)^:  Slate  court. 

"A  mandamus,   or  an   injunction,  may  In  exercising  this   jurisdiction  t 

be  granted.  Or  a  receiver  be  appointed  courts  of  the  Union  are  not  limited 

by  an  interlocutory  order  of  the  court  the  chancery  system   adopted  by  a 

In  all  cases  in  which  it  shall  appear  to  State,  and   they  exercise  their   fui 

the  court  to  be  just  or  convenient   that  tlons   in  a   State  where    no  court 

such  order  should   be  made,   and   any  chanceiy  has  been   established.    T 

such  order  may  be  made  either  uncondi-  usages  of  the   High  Court  of   Chi 

tlonally,  or  upon  such  terms  and  condi-  eery  in  England,  whenever  the  jur 

tions  as  the  court  shall  think  just."  diction  is   exercised,  govern  the  pi 

>,  The  courts  of  the   United  States  ceedings.    This  may  be  said  to  be  i 

cannot  exercise  any  equity  powers  ex-  common   iaw  of  chancery,  and  sir 

cept  those  conferred  by  acts  of  Con-  the  organization  of  the  government 

gress,  and  those  judicial  powers  which  has   been  observed.     Pennsylvania 

the  High  Court  of  Chancery  in  Eng-  Wheeling,  etc.  Bridge  Co.,  13  Ho 

land,  acting  under   its  judicial  capac-  (U.  S.}  563. 

Itjr  as  a  court  of  equity,  possessed  and  It  has  long  1 

exercised,  at  the  time  of  the  formation  courts  of  the  U 

of    the   Constitution   of    the     United  jurisdiction  an 

Siate-s.     Powers  not  judicial, exercised  administered ir 

by  the  chancellor  merely  as  the  rep-  States,   are    c< 

resentative  o(  the   sovereign,  and  by  slve  with  that 

virtue  of  the  king's  prerogative  as  pa-  and  are  not  re; 

rens  fairicc,  are  not  possessed  by  the  pal   jurisprude 

circuit  courts.     Fontain  v.  RavencI,  17  State  where  tl 

How.  (U,  S.)  384,  V.  Morey,  a  St. 

U.  S.    Const.,   art.  3,    fj   a,  declares  Robinson  v.  C 

that '' the  judicial  power  shall  extend  S.)   110;    U.S. 

toall  cases,in   law  and  equity,  arising  (U,  S.)  loS. 

under  this   Constitution,   the   laws  of  4.  In  Payne  ti.Hocl 

the   United  States,  and  treaties  made,  435,  the  court  by  Davi 

or  which   shall   be  made  under  their  equity   jurisdiction   c( 

■uthority."  Federal   courts  is   thi 

Chancery  Jurisdiction   Is  conferred  High  Court  of  Chanc 

on   the  courts  of   the    United  States,  possesses;  is  subject  t 

with    the    limitation  "that    suits  In  tion  nor  restraint  by  I 
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:d  by  that  system  is  the  creation  of 
iy  is  frequently  invoked  ;  but  the 
ferred  and  exercised  is  subject  to 
nt  by  State  legislation,  and  is  uni- 
if  the  Union.^ 

;  system  of  the  English  court  of 
ly  the  courts  of  equity  of  the  vari- 
the  practice  was,  and  still  remains, 
pt  where  it  has  in  very  many  States 
These  statutory  changes  have,  in 
rely  to  an  enlargement  or  modifica- 
d  ;  in  others,  to  a  total  abolition  of 
.rate  and  distinct  courts,  and  the 
to  courts  of  general  jurisdiction,  by 
courts  cognizance  of  suits,  equita- 
Egal  in  their  nature.  But  notwith- 
y  the  forms  of  action  at  law  and  in 
>se  courts  with  powers  thus  enlarged 
nent  of  receivers,  distinctly  equita- 
ill  controlled  and  regulated  by  the 
rts  of  equity.* 

'er-  clothe  such  officers  with  much  larg^ 

the  powen  than  were   formerlr  conferred, 

ell,  In  soinE  of  the  Statei  the/ are  by  stat- 

lar'  ute  charged  with  the  dutj  of  lellmgthe 

:  V,  affairii   of  certain    corporations,  when 

Insolvent,  and  are  authorized  eipreaslj 

e  a  to  sue  in   Iheir  own  names.     It  in  not 

ite,  unusual   for  courts   of   equity   to    put 

me  them  in  charge  of  the  railrDads  ofcom- 

the  panics   which  have  fallen  in  financial 

ton  embarrassment,  and  to  require  them  to 

.  V.  operate  such  roads  until  the  difficulties 

ratt  are  removed,  or  such  arrangements  are 

made   that  the  roads  can  be  sold  with 

the  the   least   sacrifice   of  the   interests  of 

red  the   concern.     In   ail    such    cases,    the 

nay  poBiCBsion  of  the  receiver  la  Ihe  poases- 

als,  sion  of  the  court  mhose  jurisdiction  la 

;ra-  As  regards  the  statutes,  we  see  no 
red  reason  why  a  court  of  equity  in  the  ea- 
as-  ercise  of  its  undoubted  authority  may 
and  not  accomplish  all  the  best  results  In- 
'ces  tended  to  be  secured  by  such  legisla- 
iled  tion  without  Its  aid.  Davis  i'.  Gray,  i6 
lelr     Wall.  (U.S.)  ^03. 

sws  In   Alabama,  a  court    of  equity    haa 

tied     authority,  without  the  aid  of  a  statute, 
lesc     to  take  charge  of,   manage  and  operate 
lar-     by  it*  receivers  a  railroad,  which  la  the 
subject  of  litigation,  when  such  a  course 
Is  indispensable  to  secure  the  right*  of 
][tj    creditor*   and  others  to  prevent  a  fall- 
to     ure  of  juitlce.    But  where  a  court  has 
338 
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been   compelled  to   UVe  poatcstfon  br  ferred    juriMlJclion     on    the   court  < 

it!    receiver   of  a   railroad,  lu   whole  chancery  to  ieque*tr«te  the  properlji 

power  over   it   li  confined   to  making  a  corporation  upon  the  appUcalion  of 

neceEsnry   repairs   and   protecting   the  judgment    creditor,    afler    the   retui 

property,     A(   from  the   nature  of  the  of  an  ex  .-  -    .- 

property,  it  mutt  be  continued  in  oper-  appoint 

ation   and  sold   as  a  going  concern,  to  ( j  15). 

Crevent  terioua  Injury   and  Impairment        The 

1  value,  the  court  may  continue  the  larged 

ninnine  of  trains   and  the  utual  buii-  into     I 

,   neit  of  the  road,   with  a   view  to   its  article 

economical  con  eer  vat  Ion;  and  If  the  In-  againg 

come  is  insuflicient   for   that   purpoie,  Rev.  S 

may  provide   the   requisite   means   by  tory  tj 

creating  charges   upon   the   property,  ing  up 

Meyer  v.  Johnston,  53  Ala.  137.  agatnt 

In  Massttthuaeits,  a   court  of  equity,  turned 

In  the  absence   of  statutory   authority,  the  crt 
hat  no  peculiar  jurisdiction  over  the  af-         The 

fairs  of  corporations,  to   restrain   them  recelvi 

In  the  eiercise  of  their  powers,  or  con-  Their 

troi  their  action,  or  prevent  them  from  in  the 

violating  their   charter,  in  cases  where  dedari 

there  is  no  fraud  or   breach  of  trust  al-  shall 

leged  as  the  foundation  of  the  claim  for  real  an 

equitable    relief.      Pond  v.   Framing-  and  th 

ham,  etc.,  R,  Co.,  130  Mass.  19^;  9  Am.  auch  ei 

&  Eng.  R.  Cas.  sji-  poratir 
In  Neiv  Tori,  while  the  power  of  a        The 

court  of  chancery  to'appoint  a  receiver  1815  ai 

feudenfe  Hie  in  foreclosure  case*  is  a  Sta'tuti 

part  of  its  Incidental  jurisdiction,  not  codes, 

depending     upon      any     statute,    and  act  of 

which  it  exercises  whenever,  by  reason  Icm  of 

of  the  insufficiency  of  the  security  or  the   af 

other  reason,  equity  required  that  the  receivi 

rents    and    profits    of   the   morleagcd  by  vir 

property,  pending  the  litigation,  should  uit    ui 

be  impounded  and  retained,  to  be  ap-  statute 

Elied  upon  the  debt,  to  be  ascertained  meni 

y     final     judgment     ( Hollenbeck    ».  minute 

Donneil,  94  N.  Y.  341),  vet  it  was  held  U.  S. ' 

at  an  early  day  in  this  Sute  in  an  ex-  Co.,  lu 

hauative  opinion    bv    Mr.   Chancellor  Cas.  601. 
Kent,  that  the  juHscliction  of  chancery         The  jp 

did  not  extend  to  the  sequestration  of  Suppl.  Rev.,  p. 

the  properly  of  a  corporation  by  means  the  chancellor 

of  a  receiver,  or  to  the  winding  up  of  the  railroad  neg 

ft*  affairs,  or  to  control  or  restrain  the  confers  such   pi 

usurpation  of  franchises  by   corporate  chancery   and  r 

bodies,  or  by  persons  claiming  without  in  his  personal  1 

right   to    exercise    corporate     powers,  lor  can   refer,  fj 

Attorney    Gen'l  «.   Utica  Ins,  Co.,  1  such   matters  h 

Johns,    bh.    (N.    Y.)    371  ;    Attorney  to  a  master  foT  I 

GenTi',Bank.orNiagara,Hopk.(N.  Y.)  opinion.     A  vie 

354.  tertain  jurisdicl 

This  refusal  of  the  court  of  chancery  when   referred 

to   entertain   jurisdiction   of  corporate  special   order,   I 

bodies,  at  the  instance  of  creditors,  or  heard  by  the   1 

to  wind  up  their  affairs  in  case  of  insol-  objection,  and  1 

vency,  led  to  the  enactment  by  the  leg-  his  advice  and 

iaiature  In  1831;,  o(  the  act  chapter  3151  ><">  I'le  to  raise 

of  the  laws  of  that  rear.    This  act  cot)-  as  to  the  vice-cti 
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aralnBt  whom  the  remed}'  ia  sought. 
Ken  V.  White,  7  Baxt.  (Tenn.)  394; 
Allen  V.  Harrli,  4  Lea.  (Tenn.)  190; 
Weit  w.  Weaver,  jHeiik.  (Tenn.)  580. 
See,  alio.  Pacific  R.  v.  Ketchum  95  U. 
S.  1. 

Somtk  Carelimtt  act  of  1S69,  f  5,  au- 
thoHie*  the  comptroller 'general  to 
take  poKiCEKton  of  a  railway'  in  the 
event  of  a  default  for  six  monthi  In  the 
payment  of  Intereit  on  Ita  debt  which 
had  been  guarantied  b;-  the  State;  the 
fact  that  the  road,  on  petition  of  credit- 
Ore,  had  pasRcd  into  the  hands  of  a  re- 
ceiver, and  an  advUory  board  did  not 
bar  proceeding!  bj  the  comptroller- 
general  under  the  acl,  and  the  exercise 
of  hU  power  did  not  conflict  with  the 
rights  of  credltore  of  the  road  nor  im- 
pair the  obligation  of  the  contract  be- 
tween the  Suie  and  Ihe  holdera  of  the 
guarantied  bonds.  Ex  parte  Dunn,  8 
5.  Car.  207. 

The  South  Carolina  act  of  1S69  au- 
thorizing the  comptroller -general  on  a 
certain  contingency  to  take  potseaaion 
of  a  railroad  Is  not  refiealed  by  the  act 
ol  t87i  directing  proceedings  'for  fore- 
closure to  be  taken  aealnat  all  railroad 
companies  which  had  failed  to  pay  the 
interest  due  upon  bonds  which  hnd 
been  guarantied  by  the  State.  En 
farte  Dunn,  8  S.  Car.  307. 

Ttxas  statutes  in  force,  regulating 
the  appointment  of  receivere  provide 
that,  "upon  the  diasolutlon  of  any  cor- 
poration already  created  .  .  .  unless 
a  receiver  is  appointed  .  .  ,  the  presi- 
dent and  directors  or  managers  .  .  . 
(hall  l>e  trustees  of  its  property." 
Texas  Rev.  Stats.,  art.  606.  The  court 
"  may  appoint  a  receiver  to  take  charge 
■  of  the  affairs  of  the  defendant  corpora- 
tion until  such  time  as  the  said  corpora- 
tion shall  be  reorganized  and  In  condi- 
tion to  be  operated."  Acts  1885.  p. 
66,  4  4.  A  receiver  may  be  appointed 
in  cases  where  a  corporation  has  been 
dissolved,  or  Is  insolvent,  or  in  immi- 
nent danger  of  insolvency,  or  halt  forfeit- 
ed Its  coiTiorate  rights.  Acts  1887.  p.  110, 
4  I,  tubd,  J.  And  his  powers  and  duties 
are  therein  fulfy  defined.  There  is  noth- 
ing in  this  legislation  violative  of  the 
right  of  any  person  or  corporation.  The 
property  will  go  into  the  hands  of  such 
person  as  may  be  appointed  receiver, 
subject  to  all  just  clainiB  to  it  or  upon 
it,  and  these  may  tie  adjusted  In  accord- 
ance with  the  well-sellied  rules  appU- 
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b.  What  Have  Been  Held  Sufficie 
following  have  been  held  sufficient  grounds 
equity  to  appoint  a  receiver  of  a  railroad  cor 
payment  of  mortgage  obligations;'  insclv*! 


do   withit.'     When   the»e   two   poinU  poieB  of  cont 

were  answered  the  third  point  wai,  Ib  the  courts,  u| 

the   Intereit  of  the  debtor  in  the   land  receiver  in   b 

such  that  it  cannot  be  reached  at  lawp  proceed  upon 

If  that  was  answered  in  the  affirmative  ernins;   appli 

It  seems  to  me  that  the  order  should  be,  aid  of  " 

of  course."   See,  also,  Hopkins  v.  Wor-  and  in 

^c„  Canal  Proprietars,  L.  R.,  6  pies,  ir 
curitj, 

Jndoubtedlj    there     are    cases     in  mortgt 

which  a  court  of  equity  maj,  through  cient  g 

its  receiver,  take poisession  and  control  Rec.  (, 

of  the  property  and  business  ofcorpo-  Rallwi 

rations  and  individuals.  But  it  is  a  ju-  Co.,   5I 

risdiction    to    be    sparinglj  exercised.  York, 

None  of  the  prerogatives  of  a  court  of  164. 
equity  have  been  pushed  to  such  ex-         It  is  propei 

treme  limits  as  this,  and  there  is  none  a  railway  con 

as  likely  to  lead  to  abuses.    It  is  not  gage  bondho 

the   province   of  a  court  of  equity   to  upon  the  moi 

take   possession  of   the   property   and  paid,  and  whi 

conduct   the  business  of  corporations  mort^gcd    1 

or  individuals,  except  where  the  exer-  sufficient  to 

cise  of  such  extraordinary  jurisdiction  Pullan   i'.  Ci 

is   indispensably   necessary  to  save  or  Biss.  (U.  S.) 
protect  some  clear   ri^ht  of  a  suitor.        The  rule  i 

which    would    otherwise    be   lost    or  gard  to  eppo: 

greatly  endangered,  and  which  cannot  gaged   prope 

be  secured  or  protected  by  any  other  granted  in  al 

action  or  mode  of  proceeding.     If  the  of  the  estate 

loss   or  danger  can   be  averted  by  the  incumbrance. 

lawful  action  of  the  suitor,  or  those  he  time  being  ei 

represents,  he  qannot  successfully  in-  gaily  applica 

voke  the  exercise  of  the  extraordi  .    .    . .      -  ■» 


ly  in- 


powers   of  a   court   of   equity   on  the  363. 
ground   that  such  a  course  would  be         Under  sue) 

more  agreeable  or  convenient.     Over-  will  beappoii 

ton  V.  Memphis,  etc..  R.  Co.,  10  Fed.  of  a  bill   filed 

Rep.   866;   Sage  r-.  Memphis,   etc.,  R.  put   in   posse 

Co.,  18  Fed.  Rep.  571 ;  17  Am.  &  Eng.  property.     D 

R.  Cas.  361.  Co.,  ao  Fed.  1 

1,  See    REceivEKS    ov   Corpora-  R.  Cas.  334. 

TiONS— ir*«  Apfeintfd.    "The  most  gagee  or  inci 

frequent     ground,"    says    Mr.    High,  a  receiver     1 

"for      invoking     the      extraordinary  rule,    be  app 

aid    of  equity    by     the    appointment  34;  Daniel's  < 
of  receivers  over  railway  corporations,         RftUroAd    ■ 

is   for   the  protection   of   mortgagees  App<dlltmeilt 

and     bondholders,     whose    securities  railroad   1,60 

are     a     Men     upon     the     road,   upon  for  t^tt-ooo  a 

the    failure    of    the     corporation    to  rear  being  (i 

pay  the   principal  or  interest  upon  its  being  on  the 

obligations  thus  secured.     And,  in  ac-  liable  to  furt 

tions   for   the   forccloiure  of   railway  a  lack  of  ha 

mortgages,    given      to    secure    bonds  ment   among 

Issued  by  railway  companies  for  pur-  will  be  appa 
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rcan-  complete   Ihe   remaining  two  miles  of 

.  Co.,  road;    the  contractor   had   failed    and 

\g.  R.  abandoned  his  contract,  and  there  was 

Imminent  danger  of  the  (i)rfelture    of 

Snlt.  the  grant  and  charter  of  the  company. 

I   not  The  court,   by    Woods.   [.,  said:     "In 

siver.  thl8  case  the  truBt  deed  pledged  the  in- 

that  come  and  recelpti  of  the  railroad  prop- 
case,  tTty  for  the  payment  of  the  principal 
eriU.  and  intcresls  of  Ihc  bonds.     It  declared 

rule  that  after  three  months'  default  In  the 

in  all  payment  of  the  principal  or  Interest  on 

ere  Is  the  bondi.  or  any  part  of  eifher,  upon 

It  its  the  written  request  of  one  tenth  of  the 

nter-  holders  of  the  bonds,  it  should  be  com- 

qulre  petent  and  lawful  for  the  trustees  to 
'   r  upon  and  take  possession  of  the 


the  bonds,  II  should  be  Ihe  duty  of  the 

inoy-  trustee  to  enter  upon  and  take  posBcs- 

on  of  sion  of  Ihe  trust  property,  and  to  use 

irop-  and  employ  the  said   railroad  and  the 

iture,  property  and  appurtenances  proper  for 

they  Its  use,  to  make  alt   necessary  repairs, 

nter-  pay  all  proper  expenses  of  the  manage- 

i  ap-  ment   thereof,  Including  taxes,  and   (o 

i:ourt  apply  the  proceeds  to  the  payment  fro 

It    is  rata,  of  the  principal  and  interest  due 

efuse  on  the  bonds.     These   provisions  were 

mtile  inserted  in  the  deed   of  trust   to  give 

o..  36  credit  to   Ihe   bonds,  to  enhance   their 

,  Cas.  value  and  induce  capitalists  to  purchase 
Ihem.    They  constituted  a  part  of  the 

'oods  consideration  which  the  railroad  com- 

Ich  a  pany  ofTered  to  purchasers  of  its  bonds, 

ts  in-  A  mere  default  in  the  payment  of  the 

other  debt  Is  no  ground  for   the  appointment 

:ed  in  of  a  receiver,  but  it  is  not  true  where 

f  the  there  is  a  stipulation  in  the  mortgage 

>,  and  that  the  mortgagee  shall  have  the  rents. 

;nt  of  Whitehead   v.  Wooten,   4,,    Miss,  52^; 

st,  to  Morrison   v.   Buckner,   1    HempsL  (U. 

prop-  S.)  441.     Are   all   these   provisions   of 

pay-  the  deed  of  trust  to  be  disregarded?     If 

Id  in  not,  are   the  rights  of  the  bondholders 

f  the  impaired  by  the  fact  that  the  trustees, 

r  the  instead   of   taking    possession    of   the 

:ation  trust  property,  a!>  they  had  a  right,  and 

r  ap-  it  was  their  duly  to  do,  have  applied  to 

trust  this  court  to  assist   them  in  the  enecu- 

tion  of  the  trust  whose  duties  they  had 

.    ob-  assumed?    These  trustees  might,   as  is 

with  sometimes  done,  have  first  taken  pos- 
es of  session  of  the  trust  property,  under  the 
ining  authority  of  the  trust  deed,  and  upon 
liould  written  demand  of  one-tenth  of  the 
Up  to  bondholders,  and  afterwards  tiled  their 
on  of  bill,  asking  the  court  to  protect  their 
if  the  possession  and  aid  and  instruct  them 
to  be  In  the  discharge  of  their  trust.  Such  a 
Ivent  course  would  have  been  perfectly  proper 
IS  to  and  competent.  But  having  chosen  to 
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lie  their  biEl  In  the  first  inilxnce,  neither     ating   a    public  highwajr,   and  alwi 
any  bondholder*  has  lost  any     with  reference  to  the  Bpecial  circui 


litino 
ight.  ■ 


r  duty  of  the 

:  them  all  the  right!  con-  that  we  say  in  thli 

erred  bv  the  deed  of  truit."     And  the  under  the  circumt^tances  presented 

ourt  added  that,   "independent  of  the  OiIb  case,  the  appointment  of  a  reciii 

leculiar  terms   of  the  trust  deed,  the  is  within  the  power  of  the  court." 

ituallon  or  the  trust  properly,  as  shown  But  the  existence  of  a  reasonable  d 

ly   the  evidence,  was  such  as,  in  my  putc  as  to  whether  the  conditions 

udgment,  justify  and   require  the  ap-  the  mortgage  have  been  broken  ii  tu 

Kiintment   of   a   receiver."     See,  also,  cient  to  cause  the  court  to  refuse  a 

5ow  r.  Memphis,  etc.,  R.  Co.,  lo  Fed.  celver;     for      oi 

tep.  360;  17  Am.  &  Eng.  R.  Cat.  314;  dinarily,    to   be 

ihepley  v,   Atlantic,  elCn   R-  Co.,  ,S5  right  of  foreclos 

tie.  395;  McLane  v.  Placervillc,  etc.,  putablc,    and    tl 

I.  Co.,  66  Cal.  6o6i  36  Am.  &  Eng.  R.  ground  that  oni 

^M.  404;  Kennedy  v.  St.  Paul,  etc.,  R.  contract  of  parti 

;o..  3  Dill.  (U.  S.)  448.  property   should 

If  the  trusteei  fail  lo  do  their  duty  fn  that  possession  < 

aking    possession   of  the  trust  prop-  of  a  right  to  do 

Tty,  the  court  will,  upon  the  applies-  T.  Co.  v.  Toledr 

ion  of  one  or  more  of  the  bondholders.  Rep.  41S. 

Lppolnt  a  receiver  to  act  in  their  stead.  The  appointment  of  a  receiver  it 

rhe  application  for  a  receiver  in  such  a  matter  of  course  in   all  cases  upoi 

ase  is  founded    on  a  right  independent  default  and  a  bill  to  foreclose,  nor  i 

if  any  proliable  deficiency  of  the  trust  appear  that  the  company  may  eic 

iroperty  to   pay  the  debts  secured   by  the  default,  or  the  plaintiff  be  eslop 

lie  deed  of  trust,  and  is  simpiv   a   de-  by  contract  or  otherwise  from  rely 

nand  by  the  beneficiaries  of  the  deed  on  it.     American  L.  &  T.  Co.  v.  Tolt 

hat  the  trust  be  executed  according  to  etc.,  R.  Co.,  19  Fed.  Rep.  41S. 

t»    terms.     Shaw   t..    Norfolk  Co.  R.  Under  section  3893  of  the  Compi 

^o.,    i;   Gray    (Mass.)    161;  Wilmer  i/.  Laws  of  A'unjoj  no  order  for   the; 

Mlan'ta,  etc.,  R.  Co.,  3  Woods  (U.   5.)  of  railroad  property  mortgaged  wil 

LO91    Sacramento,     etc.,     R.     Co.    v.  waiver  of   appraisement  can    be  m 

^uperio^  Ct.,  ^5  Cal.  453;  Rice  i^.  St,  by   the   court   until  the   eipiratior 

?aul.  etc.,  R.  Co.,  24  Minn.  464.  six  months  after  the  decree   of  f< 

In  Sage  v.  Memphis  R.  Co.,  135  U.  closure.    This    statute    regulates 

5.361;  35  Am.  &  Eng.  R.  Cas.  40,  the  transfer  of  land  within  the  Stale, ; 

ipplicatianofajudgmentcredilorforthe  is  therefore  binding  upon  the  Fedi 

appointment  of  a  receiver  was  granted,  courts. 

lis  bill  alleging  in  substance  that  the  After  such  foreclosure  the  incom 

iropeny  of  tlie  company  was  so  heavily  the   road,   being   the   property  of 

nongaged  that  if  he  should  attempt  to  bondholders    (or    the     liquidation 

enforce  payment  of  his  debt  by  seiiure  their  claims,  should   be   received  I 

ind  sale  on  execution,  there  would  be  disinterested  trustee  until  the  timi 

10    bidders  at  more   than   a   nominal  the  sale;  and  the  (act  that  certalr 

imount,   while   if  the   property    were  the  bondholders  are  In  possession 

ilaced  by  the   court  in  the  hands  of  a  the  exclusion  of  others,  is  a  sulfici 

■ecelver  to  be   preserved,  there  would  reason   for  the  appointment  of  a 

je  a  large  surplus  each   vear  for  Ihe  eeiver,  unless  the  interval  between 

layment   of   his  debt.    I'he    court   In  decree  and  the  sale  is  very  brief.  B( 

jasfini;    apon    the    application    said:  diet  v.  St.  Joseph,  etc.,  W.  R.  Co. 

'We  do  not  mean  to  say  that  a  single  Fed.    Rep.    173;   14   Am.   &  Eng, 

udgment    creditor   or  any  number  of  Cas,  609. 

>uch  creditors   of  a  railroad   company  Hortfafe   Bondliolden  —  EanWd] 

ire  entitled,  as  a  matter   of  right,   lo  aifht  to  Belie  BamlnKa  of  Company  .- 

lave  its  properly  put  into  the  hands  of  long  as  a  railroad  company  is  a  go 

1  receiver  merely  because  of  its  failure  concern,  mortgage  bondholders  wli 

>r  refusal  to  pay  its  debts.     Whether  a  bonds  are  made  a  general   charge 

eceiver  shall  be  appointed  Is  alwars  a  the   undertaking   by  statute,  have 

natter   of  discretion,   to   be   exercised  right,   even   although  interest  on 

iparingly  and  with  great  caution  in  the  bonds  is  In  arrear,  lo  seize  the  ei 

:ase  of  fKaji  public  corporations  oper-  ings  of  the  company  deposited  in 
34« 
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ty  for  the  mortgage  debt  is  inade- 
:t  of  the  railroad  officials  ;'  dispute 

ap-  Ruch  ttockholderB,  appoint  a  receiver  to 

V.  tnke  possession  of  the  propertj'.     Bill 

nt.  «.  New  Albanv,  etc.,  R.  Co.,   i   BIss. 

;36.  (U.  S.)39o- 

na-  But  as  a  general  rule,  It  Is  □nty  an  ex- 

or  tremc  case  that  will  move   a  court  of 

isl-  equity    to   exercise     its    extraordinary' 

pa-  power  to  afibrd  relief  hy  the  appoint- 

ipe  ment  of  a  receiver  of  the  property  of  a 

ng.  railroad    corporation.     Pultan   v.   Cin- 
cinnati, etc.,  R.  Co.,  4  Bias.  (U.  S.)  35. 

CD-  Allegations  in  a  bill  LhaC  Ihe  company 

ult  Is    insolvent,   and    has    suspended    Its 

its  butinesB  for  want  of  funds  to  carrj  on 

ent  the  same,  are  not  auflicient  to  have  a 

I  Is  corporation    declared   insolvent   and  a 

ble  receiver  appointed.     The  facte  and  clr- 

ing  cumitances  mu«t  be  set  out  from  which 

I  is  the    Insolvency    shall     appear.     New- 

de-  foundland  R.  Const.  Co.  v.   Shack,  40 

»ry  N.J,  Eq,  311. 

the  where  a  petition  alleges  Insolvcncj' 
:id-  of  the  defendant  and  askc  that  a  re- 
of  celver  be  appointed,  it  is  proper  to 
11.  grant  the  relief  asked  and  to  order 
ep.  a  sale  ot  the  propertj,  the  proceeds  be- 
ing held  In  court  until  the  equitable 
'.en  owners  of  (he  bonds  could  set  up  their 
on  title  thereto.  Held,  such  equitable 
Ihe  owners  were  not  made  parties  to  the 
nas  suit.  Tciag  Western  R.  Co.  v.  Gen- 
bit  try,  69  Tex.  6js  i  33  Am.  &  Eng.  R. 
ind  Cas.  46. 

■  ot  S.  Where  the  property  affected  by 
op-  the  lien  of  the  mortgage  is  inadequate 
tc,  security  for  the  mortgage  debt  and  the 
railroad  company  is  insolvent  and  ap- 
ted  propriating  its  earnings  to  its  own  use, 
ten  a  receiver  will  be  appointed  during  the 
ila-  pendency  of  a  bill  liled  by  the  mort- 
eds  gagee  to  be  put  in  posseBsion  of  the 
■ed  mortgaged  property.  Cheever  tj.  Rul- 
the  land,  etc.,  R.  Co.,  39  Vt.  653;  Dow  v. 
les'  Memphis,  etc.,  R.  Co.,  lo  Fed.  Rep. 
■ty,  j6o;  17  Am.  &  Eng.  R.  Cas.  314;  Rug- 
use  glcB  V.  Southern  Minn.  R.  Co.,  ^  Chic. 
In-  L.  N.  1 10;  Keep  v.  Mich.  L.  S.  R.  Co., 

is  6  Chic.  L.  N.  101. 

tc,  S.  Where  the  money  paid  by  bond- 

.la-  holders  for  the  bonds  of  a  corporation 

S«-  is,  with  the  connivance  of  the  direct- 
ors,   being    squandered   and    embez- 

ncy  zted    by   Its  officers  instead  of  being 

rly  used  for  the  purpose  to   which   it  was 

the  pledged,  and  thereby  the  bondholders, 

ler,  as  well  as  the  Aoaa^i/ir  stockholders,  are 

are  in  danger  of  losing  all  their  monej'  by 

rty,  such  fraudulent  conduct  of  the  omcetB 

:  to  and  agenti  of     the    corporation,  and 
347 
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long  several  railroad  companies,  tenants  in  common  of  an  east 
:nt,  consisting  of  a  right  of  passing  through  a  tunnel  •}  con 

latter  has  been  rendered  Insolvent  right  of  precedence  over  thoM  of  th 

rcby,  a  receiver  will  be  appointed.  Delaware,  Lackawanna  and  Wttttr 

rbea    v.    Memphis,   etc,  K.  Co.,  3  Railroad  Companj  through  the  lun 

lodB  ( IT.  S.)  313.  tunnel.   But  a  contract  of  Nov,  1,  ig5< 

t  i»  a  proper  ca«e  for  the  appoint-  between  the  Long  Dock  Comptaj  id 

nt  of  a  receiver,  where  the  board  of  the  Hoboken  Land  and   Improveiaei 

actors  of  a  railroad  companj'  make  Company  {  ' 

^aae  of  a  railroad  and  ttie  propertj  ants   and  ci 

he  corporation,  without  authority  limits    the 

law    and    without  the  sanction  of  through    tt 

:kholden    in    a    meeting   lawfullv  conformitj 

iT«ned.      Stevens  i'.     Davison,    18  Erie  R.  Ci 

itt.  (Va.)  8:9.  compel  the 

Vhere  certain  persons   inaugurated  tolls    for    < 

rstem  of  management  which   they  through  thi 

I   wronKfolly  combined  to   obtain,  W.  Co.  fiU 

1  wrongfully  turned  the  same  to  the  injunction 

letit  of  the  managers  and  their  as-  receiver. 

iaies,  the  court,upon  the  application        The   court  by  Beasley,   C.  J.,  uii 

ilockholders,  appointed  a  receiver.  "In   ilie  case  Iwfore   me,  these  psrti 

her  V.  Concord  R.  Co.,  50  N.  H.  possess  a  community  of  interest  in  tt 
property.    Thev   are  tenant*  In  con 

n  Stevens   v.    Davison,    18    Gratt.  mon  of  an  easement,  and  if  thii  cou 

1.)   SlS,   the  court  by  Jones,  j.,  in  cannot  protect  the  one  against  the  i 

lulling  a  lease,  made  by   the  direct-  justice   of  the  other,   the  party  vho 

of   a  railroad  company  in  violation  rights  are  Invaded    is  clearly  witho 

a   by-law    forbidding    the  making  any  adequate  remedy,  for  It'ls  certi 

iny  contract  on  their  part,  involving  that   either   of  these  companies,  th 

Iranchises    of    the    road,  said,  in  tituated,  can  so  act  with  respect  lot! 

nting  the    application   of  a  stock-  common    easement    as    to    render 

der   for  the  appointment  of  a  re-  worlhless  to  the  other,  and  thus  brii 

^er:  "The  court  is  further  of  the  upon   the  latter    incalculable  irlschi 

nion,  that  while,  for  the  reasons  as-  The  general   cogniiance   of  equity 

led  in  the  case  of  Gardner  v.  Lon-  cases  of  this  kind,  where  property  is  e 

i.etc.,  R.  Co.,  L.   R.,  a  Ch.   Joi,  a  joyed   in   common,   will  not,   it  ii  pr 

rl  of  chancery  will  be  reluctant  to  aumed,  be  disputed  by  any  one,  and  Ic 

loint  a  receiver  to  take   chaise  ol  perceive    no    reason   why   this    pow 

manage  a  railroad,  it  is  competent  would    not  exist    where  two  railroa 

sable   to   secure  the  rights  of  the  in  other  cases.     In  triilh.  as  these  coi 

timate  stockholders,    and  to  pre-  panies,    although     (eclmically    prin 

t  a  failure  of  justice.     .     .     .     But  corporations,  are  in  some  measure  pu 

court  is  of   opinion  that  It  was  not  lie  agents,  there  exists  in  such  cases 

per  to  enjoin  the  directors  and  olli-  the  present  an  additional  reason  wht 

I  of  the  railroad  company  from  act-  judicial   control  should  be  extended 

as  directors  and   officers  or  doing  far   as  possible  over  their  conduct  t 

act  as  such;  such  order  not  being  wards  each  other.  I  have  no  doubt  us 

essary  to  accomplish  the  object  of  the  jurisdiction  of  this  court  over  tt 

principal  order."  subject,  and  shall  not  scruple,  therefoi 

Under     Ne-w     fcrsey     Acts     of  lo  exercise  it  to  the  fullest  extentlhalt 

-ch4andll,   1858  {P.'L.  104,  jtJ),  circumstances  of  the  case  may   no" 

Delaware,  Lackawanna  and  West-  at  any  time  hereafter  appear  to  requiri 

Railroad  Company  have  a   right  Delaware,  etc.,  R.  Co.  v.  Erie  R.  C 

way   through   the    Bergen  tunnel,  ai   N.J.     Eq.     19S;     Russell   v.    ¥.'■ 

a    consequent    right   to  connect  Anglican  R.  Co.,   ^   M.  G.  115:  FriB' 

r     tracks     with      those     running  Chard  R.  Co.,  11  Hare  159.    InShre» 

lugh   the  tunnel.     And  under  the  bury  R.  Co.   v.   Chester  R.  Co ,    14 

of  [8s8,  the  Erie  Railway  Compa-  T.   117-433,  where  two  railroad  coi 

trainsof  every  description  have  the  panies   agreed  to  use  a  railway   ststi< 
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ility  and  unnecessary  expense  in 
property,'  and  that  the  defend- 
to  be  received,* 

Insufficient  Grounds. — The 
Relent  grounds  for  the  appoint- 
perty  of  a  railroad  corporation  : 
IS  where  there  is  a  dispute  as  to 
!  mortgage  have   been  broken  ;* 

equity  will  not  interrere  In  ■  suit  to 
quiet  title  bv  appointinB  a  receiver, 
even  where  the  defendant  has  attempt- 
ed to  take  Tordble  posECEsion,  until 
the  right  to  puMctslon  U  established  at 

a.  See  Receivers  of  Corpora- 
tions—  WbtH  Not  Appointed,  Where 
the  interest  due  upon  the  coupon* 
has  been  In  default,  and  sthctijr 
according  to  the  terms  of  the  mort- 
gage there  has  been  a  breach  of  It* 
conditions;  but  where  there  are 
other  facts  connected  with  this,  which, 
if  they  do  not  excuse  that  breach  and 
amount  to  an  cxteneion  of  payment  of 
the  coupons,  certainly  furnish  abun- 
dant reason  for  a  refusal  by  a  court  of 
equity  lo  appoint,  a  receiver  pending 
the  dispute  whether  the  plaintilT  is  en- 
titled to  a  foreclosure  because  of  it.  In- 
deed, the  veiy  existence  of  a  reasonable 
dispute  as  to  whether  the  conditions  of 
the  mortgage  have  been  broken  Is 
sufficient  to  cause  the  court  to  refuse  a 
receiver;  for  one  ought  not,  ordi- 
narily, to  be  appointed  unlets  the  right 
of  foreclosure  is  clear  and  indisputable, 
and  this  upon  the  general  ground  that 
one  lawfully  and  by  the  contract  of 
parties  in    possession  of  the   property 

'  should  not  be  disturbed  in  that  posses- 
sion except  in  a  clear  case  of  a  risht  to 
do  that.     American    L.  &   T.   Co.   v. 

■  Toledo,  etc.,  R.  Co.,  ag  Fed.  Rep.  411. 
Railroad  mortgages  are  sometimes 
used  as  an  instrumentality  of  adventur- 
ous speculation  rather  than  a  safe  se- 
curity for  money  advanced;  and  while 
the  courts  should  useeverj-  possible  en- 
deavor to  save  to  the  utmost  the  value 
of  the  security,  when  properly  called 
on  to  do  so.  they  should  not  sutler 
themselves  to  become  likewise  an  in- 
strumentality of  adventurous  specu- 
lators seeking  to  use  the  courts  as 
weapons  of  offense  in  the  warfare  that 
goes  on  among  themselves.  Courts 
should  be  confined  strictly  to  ihe  do- 
main of  courts  of  law  and  equity  en- 
gaged only  In  the  business  of  settlings 
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re  insolvency  without  more;*  participation  in  a  corporate 
eting  by  part  of  the  stockholders  where  they  had  been  pro- 

irdlng  to  the^Btablithed  rul«B  oflaw  tlonofthe  court,  where  its  jirxyet  u 

eqiiitj,  the  controversies  Chat  arise  for  an  injunction  to  restrain  the  corpo- 

come  within  theworktliop  of  juris-  ration  from  further  prosecuting  its  bus- 

tence,  but  not  I hoEe  that  lie  outside  jne^K  anil  for  the  appointment  of  ■  re- 

withiii   tlie   arena   of  gladiatorial  ceiver.     Pond  i'.  Framingham,  elc,  R. 

ggles  for  business  advantages  and  Co.,   130  Mass.  194:  9  Am.  &  Eng.  Et. 

ulations.  American  L.  &  T.  Co.  v.  "^ ' '  '" —  j-   -"  -    •^->^  ■ 

:do,  etc.,  R.  Co.,  39  Fed.  Rep.  411. 

1  no  case  of  a  mortgage  ought  a  re-  490. 
er  to  be  appointed  it'  it  \t  clear  that         A  Maaaaehusetti  act  Incorporating  1 

1  foreclosure  the  mortgaged  prop-  railroad   company    repealed  the  chir 

will  bring  enough  money  to  pav  ter  of   an  existing   railroad   companj 

debt,    interest    and     costs,     Sucn  and   authorized   the  new   one  to  taki 

er  of  appointment  is  generally  in  the  tracks  of  the  old  and   make  provt 

sound  discretion  of  the  court  to  be  sion  for  the  payment  of  compeniatioi 

■cised  only  in  strong  casef.     Puttan  therefor.      The  tracks   were  taken,  >ni 

Cincinnati,     etc.,     Air    Line     R.  a  petition  for  damages  was  duly  fileil 

,  4  BisB.  (U.  S.)  35.  Pending  this   petition,  the  three  year 

Insolvency  of  a  railroad  corpora-  allowed  by   Massachusrlli  Gen.  Ststi 

is  not  alwayi   ■   sufficient  reason  ch.   6S,  (36   for  a   corporation  whM 

the  appointment  of  a  receiver  of  its  charter  is  annulled  to  close  \\<i  busincn 

lertv ;  but   the  granting  of  such  an  exoircd ;  and,  no  receiver  having  b 

llcationrc       ■      '  

the  court 

f«.  t,  „     ,  .  „       . 

Itcable  to  such  cases.  Fondi'.  Fram-  for  damages,  a  stockholder  of  the  ol 

lam,    etc.,  R.  Co.,   130   Masa.  194;  company  brought  a  bill  in   equltv  Ii 

m.  &  Eng.  R.  Cas.  5^1;  Smith    t.  restrain  the  new  one  from  doing  busi 

t    Dover,   etc.,    R.  Co.,    13    Ont.  ness.       After   the   dismissal   of     ih 

|).  38S;  35  Am.  &  Eng.  R.  Cab.  639;  petition    for    damages,    but    within 

mers'  L.  &  T.  Co.  v.  Chicago,  etc..  year  after  the  bill  In  equity  was  declde< 

11:0.,  17  Fed.  Rep.   146;  34   Am.  St  ■  creditor  of  the  old  company  brougli 

r.    R.    Ca<.    166;  Denike    v.  New  a  bill  In  equity  against  the  new  one  fn 

rk,  etc.,  Lime,  etc.,  Co ,   80  N.   Y.  the  appointment  of  a  receiver  to  proic 

See,  also,  mfra,  this  title,    Wkal  cute  the  claim  for  damages  hy  reaso 

ve  Been  Held  Sufficient  Grounds.  of  the  taking  of  the  tracks.     Held,  thi 

1  Massackttsettt,  where  a  court  of  the  bill  could   not  be  maintained,   an 

Ity,  in  the  absence  of  special  statu-  that  the  Gen.  Stats.  Ch.  63.  f  30,  did  nc 

■  authority,  has  no  jurisdiction  eic-  apply.     BIgelow  -v.  Union   Freight  f 

I  where  l^raud  or  hreacli  of  trust  is  Co..  137  Mass.  476;  lo  Am.  &  Enj 
ged,  over  the  affairs  of  corporations  R.  Cas.  415. 

(strain  them  in  the  eiercise  of  Iheir        The  Colorado  corjioration    act  (Gei 

rers  or  control   their  action,  or  pre-  Stats,,  4   35S),   conferring  upon   Slal 

t  them  from  violating  their  charter,  courts   the  power  to  close  up  the  affiii 

II  in  equity  by  creditors  of  a  rail-  of  corporations  and  appoint  receivti 
]  corporation  alleging  that  the  com-  for  them,  contemplates  an  advenar 
y  is  insolvent;  that  all  its  property  and  not  an  fa  parte  proceeding  ;  con 
mortgaged  to  trustccB  for  the  benefit  sequently  an  application  by  a  corpon 
ne  class  of  creditors;  that  it  owes  tion  Itself  for  the  appointment  of 
e  amounts  to  other  creditors,  one  receiver  on  the  ground  of  its  insolvenc 
rhom  has  attached  all  its  property;  will  be    denied.      Jones    -v.    Bank   ( 

it  is  about  to  execute  a  lease   to  Leadville,  10  Colo.  464. 
attaching  creditor  for  a  long  term  of        \n  New  yersry,a  statute  (Revtsioi 

rs  at  a  rental  which   would  not  pay  p,  iSi]  confers  upon  the  court  povc 

Interest  upon  its  indebtedness ;  and  to  appoint,  upon  the  application  of 

the  execution  of  the  lease  will  be  creditor  or  stockholder,  a  receiver  of  a 

rious  to  the  interests  of  Its  creditors  Insolvent    corporation.        AccordingI 

stockholders,  such  a  bill  does  not  a  bill     alleging  that  the    company   i 

;  a  cate  within  the  equity  jurlsdic-  Insolvent  and  ha*  auapended  Its  busi 
960 
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from  so  doinEf  bv  iniunction  ;*  where  the  judgment  did 
re  the  interference  of  the  court 
Jvership  was  sought  to  accomplish 
red-  by  statute  to  do  :*  where  the 
ought  on  An'ex parte  application 
solvent  railroad  corporation,  and 
■rer  whereby  the  right  to  file  a  bill 
loney  advanced  for  certain  shares 

on  which,  such  earningi  were  insuHi- 
cient  10  pay,  the  application  for  a  re- 
ceiver waa  refused,  and  this  judgment 
was  affirmed  on  appeal  bj  Oaler,  J.  A. : 
I.  Because  it  is  neither  juat  nor  con- 
venient that  one  should  be  appointed 
to  receive  the  income  of  the  road, 
merely  to  do  with  it  just  what  the 
Grand  Trunk  Co.  are  bound  to  do, 
and  are  doing  with  it. 

3.  Because  there  is  no  reaaon  to  sup- 
pose that  there  is  anything  to  receive 
in  which  the  plaintiff  can  be  inter- 
ested. It  was  hardly  attempted  to  be 
denied  that  the  only  way  in  which  the 
plajntifT  expected  the  appointment  of 
a  receiver  to  be  useful  to  him  was  that 
the  defendants  would  possibly  pay  his 
claim  rather  than  submit  to  interfer- 
ence with  their  arrangements. 

^.  Because  the  utmost  that  can  be 
said  for  making  the  appointment  Is 
that  it  will  do  no  harm. 

4.  Because,  though  the  bondholder! 
are  not  In  actual  possession,  the  whole 
Income  of  the  principal  defendants  ia 
leeally  applicable,  and  Is  being  ap- 
plied towards  reduciug  the  incum- 
brances, and  is  Insufficient  to  pay  the 
interest  thereon;  and 

J.  Because  the  judgment  debtors  are 
not  the  owners  of  or  In  possession  of 
the  road,  which  has  become  the  prop- 
erly of  another  company  and  is  in 
Kssession  of  their  lessees.  Smith  r. 
rt  Dover,  etc.,  R.  Co..  12  Ont.  App. 
38S;  35  Am.  &  Eng.  R.  Gas. 639. 

B.  A  receiver  cannot  be  appointed 
ex  f  arte  in  a  proceeding  by  creditors 
to  wind  up  an  insolvent  corporation, 
and  pending  the  decision  on  a  demur- 
rer wheri^by  the  right  to  file  the  bili  Is 
put  in  issue.  Cook  v.  Detroit,  etc.,  R. 
Co.,  4S  Mich.  453;  iJ  Am.  &  Eng.  R. 
Cas.  459. 

Courts  of  equity  are  exceedingly  un- 
willing to  appoint  n  receiver  on  an 
ex  farle  application,  and  will  do  so 
only  in  case  of  argent  necessity. 
Blsion  V.  Curry,  35  Iowa  73;  Blond- 
heim  v.  Moore,  1 1  Md.  365 ;   Triebett 
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ick  issued  in  violation  of  the  charter  and  contrary  to  law 
nt  of  both  parties  in  an  trhproper  case  ■*  the  existence  of 
lete  remedy  at  law.' 

Who  Kay  or  May  Hot  bo  Appointed.— A  receiver  is  strictly  ai 
'  the  officer  of  the  court.  It  is  the  duty  of  that  agent  so 
ict  the  business  as  that  the  lawful  rights  and  legal  intcrc 

persons  in  the  property  and  in  the  business  shall  be  pi 
i  as  far  as  possible  with  equal  and  exact  justice.     This 

more  likely  to  be  done  by  a  receiver  who  has  no  interest 
apital  stock  of  the  road,  none  in  its  debts,  and  no  obli| 
to  those  who  have.  Such  a  person  acting  under  the  co 
if  the  court,  seeking  its  advice,  as  he  would  be  inclined 

all  doubtful  questions  of  duty,  and  bound  in  a  sufficie 

rgesi,   II    Md.   453;    Voshell   v.  could   not   be   traced    and    idenlifii 

n,    16    Md.  tij;     Verptanck    v.  ie/i/,  that  the  injunction  could  nol 

ntile  Ina.  Co.,   1  Paige  (N.V.)  granted   or   the     receiver    appoinii 

iandfordi'.  Sinclair,  8  Paige  (N.  Whelple/   v.   Erie  R.   Co.,  6  Blitc 

r3;  People   t>.   Albany,  etc,   R.  (U,  S.)  371. 

Abb.   Pr,   N.   S,  (N.  Y.)a6s;  i.   An  order  for  a  receiver  cairnol 

head   V.   Wooten,  43  Miee.  513 ;  made  in  an  improper  case  even  wi 

«    V.    Dougherty,   jo   Ga.    371 ;  the  consent  of  both  parties,  more  1 

V.  Ithaca,  etc.,  R.  Co.,  5  Paige  pecially   where    the    right*   o(   tbi 

.)   jJt ;    Majnnrd    v.    Ralllf,  1  persons  may  be  concerned.     Whelpl 

,13;  McLean  v.  Lalajette  Bank,  ,..  Erie   R.  Co.,  6  Blatchf.  (U.  S)  3 

*an  (U.  S.)  503.  a.  In  Rice  -u,  St.  Paul,  etc,   H.  C 

en  a  corporation  has  become  ex-  34  Minn.  46^,  vihere.  by   special  pi 

ly  legislative  enactment,  and   Its  vision  of  its  charter,  the  companj  v 

s  and  property   transferred   to  a  empowered   to  confer   upon  its  mo 

irporation  substituted  foi  it,  the  gagees  the  right  oE   possession  of  I 

have  no  power  on  an  tx  fartr  mortgaged    property   under  coirnnr 

atiin   to   appoint   a   receiver  of  law  conditions,  or  upon  any  othercc 

tela  ol  the  defunct  corporation ;  ditions  that  n        '                  '              ~ 

irder  properly  cannot  be  made  expressed  in  I 

.   in  a   proceeding  to  which   its  cation    was    tor    a     receiver    10     i 

sor    or   substitute    is    a    party.  In  foreclosure,  the   prayer  of  the  1 

I  V.  Rollins.  65  N.  Car.  485:   u  being  that,  pending  the  suit,  the  co' 

!  Eng.  R.  Cas.  455.  forthwith  appoint  a  receiver  to  U 

.  bill  was  filed  against  a  corpora-  Immediate     poaeession,     control,    a 

y   the  holder  of  alleged  share!  management   of  the   line  of  lailti: 

;apital  stock,  claiming  that  they  from  SI.  Paul  to  WaUb,  and  of  all  1 

Iteen  illegalty   issued,  the  same  appurtenances,     rolling    stock,    lai 

[  been  issued  by  the  conversion  and  other  property   belonging  or  1 

ock  of  bonds  issued   by  the  cor-  pertaining   to  said   line    of  road,  i 

in,  and  praying  that  their  legal!-  covered  by  said  mortgage  of  $i.30o,c 

;ht  be  inquired  into,  and  that,  it  and  that  full   power  and  authority 

hould  be  held  illegal,  the  plain-  given   to   him   to   hold,   use,  mana 

ight  be  repaid  the  amount  paid  control,  and  operate  the  same  with 

n   for  such  alleged  shares,  and  usual  power  of  a  receiver  in  siichca! 

e  corporation  might  be  enjoined.  It  was  held  that,  upon  the  loregoi 

ig  the  suit,  from  disposing:  of  so  facts    the   case   Is   one   in    which  1 

of  Its   property    as    would   in-  plaintiffs  have  acompietcand  sdequ 

[y    the     plaintiff,    and     that    a  remedy  at  law  in  reitpect   to  the  vi 

T  of  that  amount  might  be  ap-  matters  on  account   of  which  the  : 

'    ■■               pointment  of  a  receiver  is  sougbt,i 

that  therefore  the   plaialills  are   1 
entitled   to    have    auch    receiver    : 

;  from  its  general  funds,  aiid  pointed. 
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of  liis  duty,  is  the  proper 
',  stockholders  and  directors 
uld  not  be  appointed  receiv- 
ed ui^cnt,  and  then  only  on 
5  are  to  be  intrusted  to  their 
[  upon  to  appoint  for  a  corpo- 
eiver  who  is  to  be  the  mere 
ipon  whose  fidelity  and  abil- 
le  pendency  of  the  suit  the 
t  to  be  expected  to  appoint 
ontrol  the  resources  of  the 
:rty  seized  upon  execution, 
ught  about.'     Lessees  of  a 


n  officer  of  an  Insolvent  corporfttton 
lot  genernlly  appo<nIed  receiver. 
■rnev-Gen'I  t.  Bank  of  Columbia,  i 
;e  (fi  Y.)  ju;  In  re  Empire  City 
It,  loHow.Pr.  <N.  Y.)498;  Baker 
ockuii,  31  III.  79.  But  this  rule  is.  In 
em  times,  departed  from  more 
uently.  Cook  r.  Detroit,  etc^  R. 
45  Nfich.  4S3;  13  Am.  &  Eng.  R. 
459- 
nder  action  pending  In  the  name 
lie  State  for  the  foreclosure  of  a 
:gage  upon  the  property  ofa  rail- 
corpora  lion,  and  the  appointment 
receiver,  and  on  the  moHon  of  the 
'ney-general  for  such  appointment, 
rder  was  passed  by  the  court  in  the 
Is  following:  "As  the  State  can- 
be  required  to  give  security  as 
r  plaintiflfB.  it  is  ordered,  that  the 
ident  and  directors  of  the  Green- 
and  Columbia  Railroad  Company, 
■T  the  order  of  and  subject  to  this 
t,  continue  In  possession  and  man- 
lenl  of  the  property  of  all  kinds  of 
iaid  company,  of  its  earnings  and 
ts  and  expenditures,  10  the  end  that 
orders  may.  from  time  to  time,  be 
ed  for,  as  may  be  necessary  and 
er  for  the  protection  of  the  prop- 
of  the  said  company,  and  the  in- 
its  of  all  parties  concerned,  pend- 
litlgalion.  Hrld,  that  this  order 
tituled  the  president  and  directors 
le  corporation  receivers,  and  that 
continued  in  the  management  of 
*oad  and  lis  business,  as  officers  of 
:ourt  and  not  of  the  company.  />• 
'iftv  Four  First  Mortgage  Bonds, 
.  Car.  304;  9  Am.  &  Eng.  R.  Cat. 
Glbbes  V.  Greenville,  etc.,  R.  Co., 
.  Car.  304. 

Richards  v.    Chesapeake,  etc.,  R. 
I  Hughes  (U.  S.)  3!. 
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ises  be  appointed  receivers  to  manage  th 
mte  liteJ 

Seqnired. — The  principles  and  practic. 
id  security  of  a  receiver  of  a  railroad  b 
e  of  his  duty,  are  the  same  as  those  whici 
ceivers  in  general.' 

Lppointment. — The  practice  to  secure  th 
oad  receiver  does  not  differ  from  that  C 

»f  Appointment. — The  practice  relating  I 
ppointing  a  receiver  of  the  property  of 
es  not  differ  from  that  of  receivers  in  gei 
■here* 

)IIITM£HT — 1.  Stmtni  of  Bailroad  Compu 
The  appointment  of  a  receiver  does  nt 
ence  of  the  corporation  as  such,  nor  wit 
:h  of  the  corporate  franchises  as  are  n( 
T.'     It  does  not  work  a  dissolution,  the  co 


iratL  (Va.)  the  receiver  for  a  specified  time  u 
for  a  special  purpose.  The  corpora 
'  Rtqmirrd.  existence  of  the  appellant  was  left  i 
dure  Cen-  tact.  The  corporate  powers  and  fra 
chisel  which  bad  been  eicrciacd  bj  i 
^eal  from  officers  of  the  companjr  were  confrrrt 
Iment.  for  the  time  being,  upon  the  receivi 

Dwrluf  Ra-  The  power  and  authority  of  the  i 
1  liabiiitj  ceiver  to  manage  and  control  the  cog 
e  receiver-  panj  and  its  operations  depended  ' 
ent  under  the  corporate  existence.  If  that  h 
I  article  as     been   taken  awajr,  the  power 


:;?j 


!   and   terminated,   for  no  cou 

it/ra,  this  Federal  or  State,  can  confer  corpon 

J/cceiven,  powers   and  franchiacs   Upon  an  In' 

Vrgli£-t»ce  vidua).     Such  powers  can  be  crest 

liiff  Lia-  and   conferred  bjr  the   legislative  < 

partment  only." 
:ceiver  has         In  Ohio,  etc.,  R.  Co.  v.  Russell,  I 

e  properly  111.  53  ;  33  Am.  &  Eng,  R,  Ca».  149.  t 

enues  and  court    by   Scott,   J.,  aays :   "  Notwi' 

:stered   by  standing   the   appointment  of  the 

tistence  of  ceiver,  the  corporation  Is  clothed  w 

lorate,  nor  Its   franchises   and   such     corporati 

Wyntt  V.  still  exists.     The  eflect  of  tlie  appoi 

p.  aSg.    In  ment  of  the  receiver  is  Elmply  to  g 

^auble,  46  him  the  temporary  managi^ment  of  I 

poinlment  railroad    under     the    direction    of   f 

□ration   as  court,  instead  of  the  manager  appoi 

The  whole  ed  by  the  directors  of  the  corporati 

e  the  cus-  It  \t  that  and  nothing   more.     As  1 

!nt  of  auch  corporation  still  exists.  It  may  atili  1 

hands     of  ercise,   as  before,  Iti  franchises,   so 

control-  does  not   Interfere   with   the   right 

ame,    and  management  of  the  road   by    the 

.stody  and  ceiver,   so  far  as  hii  duties  are  de&i 

gement  of  bj    the   court    appointing  blm. 
3M 
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lapable  of  suing  and  being  sued,* 
gent  or  employ^  of  the  receiver 


grots  an; 

lountrec 

eivedbysaldi 

:onip: 

iny. 

and  thai 

;  as  the 

conipanj'.  as 

Buch, 

ceived  n 

olhing,  i 

.has  no  pros. 

ipls. 

We  do  1 

iderstand  the 

act. 

As 

we  construe  it,  ■  grose  receipts '  is  etiuiv- 
alentto  -gross  increase  or  gross  earn- 
ings,'  and  we  think  their  origin  and 
ownership,  rather  than  the  hands  inlo 
which  thev  come,  must  be  considered 
in  determining  the  question  whether 
thev  are  taxable  or  not.  The  Tranchiseii 
and  privileges,  the  railroads  and  canals, 
the  propertjr  of  everv  kind,  real  and 
penional,  though  exercised,  operated 
and  used  bv  Ihe  receiverK,  were  owned 
hy  the  corporation  defendant.  It  wa* 
then  the  exercise,  operation,  and  use  of 
the  property  of  defendant  that  produced 
Ihe  gross  receipts,  and  these  went  into 
the  hands  of  the  receivers  Rimply  be- 
cause Ihey  were  receivers  of  the  prop- 
erty and  assets  of  the  defendant.  The/ 
(the  receivers)  were  acting  for  it  (the 
defendant)  and  at  its  expense  and  not 
for  themselves,  and  the  product  of  the 
exercise  and  use  of  Its  franchise!  and 
property  belonged  to  it  as  much  as  the 
franchises  and  properlv  themselves." 

1.  People  V.  Barnett,  91  III.  431; 
Ohio,  etc.,  R.   Co.    i<.  Russell,  115    III. 

S;  J3  Am.  Eng.  R.  Cas.  149;  State  v. 
erchant,  37  Ohio  St.  151:  9  Am.  tt 
Eng.  R.  Cas.  516. 

In  Jones  li.  Bank  of  Leadville,  10 
Colo.  464,  the  court  by  Macon,  Ch., 
observes:  "The  doctrine  that  the  ap- 
pointment ola  receiver  is  ipso  facto  and 
tfc/Kf-c  a  dissolution  of  the  corporation, 
Is  utterly  unsound.  The  appointment 
of  a  receiver  does  not  dissolve  the 
corporation  either  in  law  or  in  fact," 
See  also  Taylor  c.  Columbian  tna,  Co., 
14  Allen  (Mass.)  353. 

ESMt  on  DlTMtort'  DntT  to  lUtka 
Annnal  Raport. — See  Huguenot  Nat, 
Bank  v.  Studwell,  74  N.  Y.  621,  where 
the  court  held  that  a  corporation  is  so 
far  dissolved  by  Ihe  appointment  of  a 
receiver  that  thereafter  no  duty  longer 
devolves  upon  the  trustees  or  directors 
to  make  the  annual  report  required  by 

Than  KgOBiYar  Dliplaoai  Dlxaotorr — 
A  receiver  when  appointed  of  the 
property  of  a  corporation,  displaces  the 
directors  or  other  body,  that  by  Its 
charter  are  authorized  to  manage  its 
affairs,  and,  under  the  direction  of  the 
court  by  whom  be  is  appointed,  has 
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not   give   jurisdiction   over   the    corporation.'     When  t 
ction  of  the  court  has  been  obtained,  the  company  may, 

ms,  enter  into  contracts  and  issue  bonds,  as  well  during  t 
:ivership  as  at  any  other  time.*  And  it  has  been  held  tti 
appointment  of  a  receiver  does  not  deprive  the  company 
right  to  elect  its  officers  and  board  of  directors  at  the  tii 
in  the  manner  provided  by  its  charter* 

sole  control  of  its  property  and 
!ts,  and,  when  authorized  lo  to  dd, 
executive  power  to  use  its  fran- 
w,  Rochesteri;.  Brotiion,  41  How, 
(N.  Y.)78. 

wtndat  Upon  Dlr*ctan. — Upon  the 
>tntment  of  ■  receiver  ol  all  the 
lerty  and  effects  of  a  corporation, 
the  purpose  of  closing  up  its 
ra,  it  is  proper  that  the  court 
lid  malie  it  a  part  of  the  order, 
the  director!  and  officer*  of  the 

loration  be  restrained  from  collect-  .v.  — ^.   luj. 

anj   debts  or  demands  due   to  the        S.  State   r.    Merchant,  37  Ohio 

pany,  and    from    pajing  out,  as-  151 ;  9  Am.  &  Eng.  R.  Cas.  516. 
ing,    or    delivering    anj    of     the         Where,  upon  the  appointment  o[ 

lertj',    monejs,    or   effects   of  the  receiver,  an   injunction   is   iuued 

•oration  to  any   other  person,  and  straining  the  companv  from  erercii 

I  incumbering  the  same.     Morgan  its  corporate  powers,  and  subaequer 

ew  York,   etc.,   R.  Co,   10  Paige  on  petition  of  a  stockholder  this 

Y.)  190;  40  Am,  Dec.  344.  junction  Is  so  modified  ai  to   pen 

'>mfart    Stevens    ti.    Uavlaon,    16  the  holding  of  an  election   for  offici 

It.    (Va.)    8(9,    where    the    court  the  court  will,  on   application,  obi 

that,  though   it  is  proper  under  the  old   board   of  dlrecton   to   ca 

e  circumstances    to  appoint  a  re-  such  an   election  to  be  held  in  a  m 

er  to  takechargeof  and  managethe  ner  which  shall  conform  as  nearW 

,,  the  court  should  not  enjoin   the  possible  to  the  provisions  of  the 

: tors  of  the  company  from  doing  laws.   Lehigh  Coal,  etc.,  Co.  r.  Cem 

act  as  such.  R.  Co.,  31;  N.  1.  Eq.  349;  9  Am.  &  E 

BaTTlM  of  Froceat— BftUroKda  Op-  R.  Gas.  511.    In  this  case,  thecourt 

»d  \fi  RvoelTBTB  and  TmatMa. — In  Runjon,  Ch.,  says:    "Justice  dems 

1th  V.  Missouri,   etc.,    R.   Co.,  83  that  in  the  case  of  an  insolvent  cor 

617.  the  court  held   that   service  ration  whose  affairs  are  in  the  hand 

he  agent  of  a  receiver  operating  this  court  for  administration,  the  sto 

railroad  gave  no  jurisdiction  over  holders  shall   have  the  choice  of 

company ;  and  where   the    State  agents  by  whom  the  franchises  an 

seised     a     railroad     tor     non-  be  exercised,  so  far  as  this  court  i 

nent  of  its  bonds,  and  the  receiver  mitssuch  exercise  in  their  behalf.    ! 

linted   by   the  court   retained  the  clear   that   if  the   corporation   eii 

loy^s   in   office,  it  was   held   that  though  only  for  certain  purposes, 

.  employes   were  not  the  agents  of  stockholders  may   lawfully    elect 

railroad  company  for  the  purposes  rectors.     The  property  in  the  hand 

rvice.     Cherry  v.  North  &  South  the    court    In    this     ca.ce    is    i-alued 

Co.,   59    Ga,    446.     But    where  a  about     tjo.000,000      By     statute 

rgia  railroad  was  operated  in  con-  court  is  required  to  operate  the  r 

ion    with    an     Alabama    railroad  for   the  benefit  of  the   public,     j^ 

:h  was  In  the  hands  of  receivers  ap-  7er«fT  Rev„p.  796,  4  106.  And,  with 

ted  bv  the  Alabama  court,  and  a  the  statute,  the  same  action  would 

wM  Wought  In  Georgia  against  taken  in  view  of  the  obvious  nece& 

jeorgia  company,   the  court  held  of  thus  keeping  the  trust  propertj 

service  was  properly  made  on  an  proper    condllion,  and   making  it 

it    of    the    Georgia    company   in  productive     as     possible.    There 
3B6 
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Control,  Company  Not  Liable 
Carriage.*— The  weight  of  au- 
fect  that  the  relation  of  princi- 
rvant,  does  not  exist  between  the 
that  consequently  the  company 
itracts  of  the  receiver  in  control 
)wcvcr,  are  disposed  to  hold  that 

bv  his  negligence  or  that  of  his  em 
ptoy^R  In  their  pertormance."  See, 
also,  Rogers  v.  Wheeler,  43  N.  Y.  598; 
Meara  v.  Holbrook,  10  Ohio  St.  137; 
5  Am.  Rep.  633. 

See,  however,  Bartlett  t.  Keim,  50 
N.J  L.  360 ;  35  Am.  &  £ng.  R  Caa.  vt,. 
■  In  Safford  v.  People,  85  111.  558, 
an  injunction  was  granted  by  a  State 
court  restraining  a  railwaj  company 
from  obstructing  a  public  street,  etc. 
Hrld,  that  it  was  binding  upon  a  re- 
ceiver ot  the  company  subsequently 
appointed  by  a  United  States  t 
The  court  hv  Walker   '      " 


Walker,  ]., 
injunction 


the  corporation  as  a  legal  entity,  and 
its  agents,  servants,  etc.  When  the  re- 
ceivers were  appointed  by  the  Federal 
court,  there  was  no  change  in  the  cor- 
porate body.  Its  existence  was  intact, 
with  Its  legal  functions  unimpaired, 
but  simply  its  acts  were  performed  by 
■gents  appointed  by  the  court,  and 
not  by  the  corporation.  The  agents 
appointed  by  the  court  to  perform  its 
duties  and  exercise  its  functions,  are 
legally  its  agents,  although  they  are 
under  the  direction  of  the  court  ap- 
pointing them,  within  the  limits  of  its 
charter.  The  court  only  authorizes 
the  receiver  to  exercise  the  privileges 
and  perform  the  duties  prescribed  by 
the  charter.  The  court  does  not,  nor 
could  it  if  attempted,  enlarge  or  re- 
strlcl-lhe  powers  and  duties  conferred 
by  the  charter.  When  it  appoints  the  re- 
ceiver, the  court  assumes  the  manage- 
ment of  the  corporation  under  and  in 
accordance  with  the  charter,  and  is 
bound  by  its  provisions  to  the  same 
extent  that  are  the  directory,  and  the 
agents  appointed  by  the  court  are 
required  by  it  to  act  within  the  limits 
of  the  charter,  and  to  perform  all 
duties  imposed  thereby." 

In  Ohio,  etc.,  R.  Co.  v.  Davis,  33 
Ind.  %t,l\  8s  Am.  Dec.  477,  the  court 
by  Rkj,  C.  J.,  observes:  •■  While  we 
are  not  required  to  determine  that  a 
corporation  which  has  received  special 
powera  and  privllegea   from  the  legia- 
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nd  msiumed  certain  duties  and  cia!  character  ceases,  and  the  proper] 

s   to  the    public,    ma^,    while  through  which  alone  hiiofliclalliibili 

g  her  charter  franchise  relieve  maj*  be  diacharged,  hog  passed  from) 

ram  her  liabilitj'  bj  a  lease  of  her  hands,  in  pursuance  of  the  orders  of  I 

other  parties,  we  regard  It  as  court  that  appointed  him,  and  be  \ 

ear,    upon   principle,   that   she  been  bv  that  court  discharged  from  I 

be  held  liable  for  the  act  of  ariy  trust,  t^en  no  judgment  can  berendei 

of  a  receiver  appointed  hy  the  agHinst  him ;  for  with   the  terminiti 

It    may    be   argued    that    the  of  his  official  existence,  ends  his  offic 

on  of  the  lessee   Is   but  to  the  liabililv.    There  is  no  question  but  tl 

that  of  the  lessor.      Thepoues-  the  railway  was   in  the  eiclufiveci 

;he  receiver  cannot,  however,  he  Itol  and  management  of  therecei»er 

das  the  possession  of  the   rail-  the  time  the  plaintiff  was  Injured,  ini 

)mriany,  but   Is   in   everj-   view  remains  to  consider  whether  the  n 

listic  thereto.     The  receiver  is  tionship  of  the  receiver  to  the  n\U 

he  control  of    the   court   that  company  was  such  as  to  renderit  lii 

ed  him,  and  his  possession  is  the  for  an  injury  resulting  from  the  nej 

on   of    the  court.      (Angel   i'.  gence  of  hie  servants ;  or  whether, 

aVes.  335 ;  Wiswall  v.  Samp-  der  the   resolution  of  the  Stockholm 

ow.(U.  S.}  53.)      Theaclsof  of  the   company,   and  the  other  fs 

eiver   are  not   the   acts  of  the  which   may  have  existed,  any  liibi 

tion,  nor  can  she  control  either  on  the  part  of  the  company  eiists.  ' 

«iver    or    his  employes.       An  relationship  of  a  receiver  to  a  rsili 

to    exercise    such     authority  company,  of  whose  properly  he  ispu 

le  Teslited   by   the   courts,      ft  posseEsfon  by  order  of  a  court  of  c< 

ic  a  severe   rule   which   would  petent  jurisdiction,  is  not  in  all  retpi 

the  railroad  company  responsf-  clear,  and  especially  so  when,  by  the 

Ihe  negligence  of  the  agent  of  der  appointingarecelvcr,  helsdlrec 

■t  that  had  deprived  her  of  the  with  the  property  of  the  compani 

on  and  enjoyment  of  her  road-  discharge,  as  was  the  duty  of  the  1 

ck.  and  equipments.      We  have  way  company,  to  the   public  the  du 

ferred  to   no  decision,   and  are  of  a  common  carrier.     It  has  been  I 

jf  no   principle   of  law   which  In  many  cases  that  the  relation  of  n 

mpose  such   a  liability.     ,     .     .  ter  and  servant  docs  not  exist  in  1 

3t  be  Insisted   that   any   special  case  between  a  railroad  company 

ps    result   to  the  appellee  from  the  receiver,  and  that  when  the  recr 

ngi  for  it  must  not  be  assumed  has  the  eicluslve  control  of  the  op 

larty  who  suffers  from  the  neg-  tion  of  a  railway  placed   in  his  hs 

ct  of  the  servants  of  a  receiver  the  company  to  which  It  belongs  Is 

ut  remedy.    The  court  cannot  liable  for  Injuries   resulting   from 

her    pOBsesslon    to    result     in  negligence  of  the  receiver  and  his 

0  one  without  fault,  but,  upon  ployS.  Ohio,  etc.,  R.  Co.  v.  Davi 
It  proof,  will  grant  the  relief  to  Ind,  1553 ;  8s  Am.  Dec.  477; 
the  sufferer  may  lie  entitled,  v.  Indlanapotis,  etc.,  R.  Co..  1:3  Ind 
it  rorum  his  peUclon  should  Mets  v.  Buffalo,  etc.,  R.  Co.^  56  N 
-essed.  As  the  application  of  64!  17  Am.  Rep.  aoi;  Pierce  on  P 
iclples  we  have  consldeced,  to  roads    185;    High  on  Receivers 

!  of  a  corporation   whose   prop-  Rogers  v.  Mobile,  eic,  R.  Co.  (Tei 

n  the  possession  of  a  receiver,in-  11  Am.  &  Eng.  R.  Gas.  441.    That 

Important  consequences,  and  the  is   technically   true  cannot   be  cor 

1  is  before  the  court  for  the  first  verted;  but  the  fact  remains  that 
e  have  felt  it  proper  to  press  the  company  is  Indirectly,  through  Ihe 
itlon  of  authorities  beyond  Ihe  bility  ofits  properly  or  the  profits  o 
a{   Ihe    decisions    with     which  come  thereof  while  In   the  hands 

have    favored    us,    and    have  receiver,  made  responsible  for  the  • 

■c  reviewed  at  some  length   the  faction  of  claims  for  injuries  resul 

lion   of  the  rule  to  the  various  from  the  negligence  of  a  receiver  o 

'esenled  In  other  courts."  employ^,  and  it  la  exceedingly  difl 

m  f-.  Hara,6]Tei.43  ;  13  Am.  &  to  see   upon   what  ground   this  ca 

.  Cas.  501,  the  court,  by  Stayton,  accomplished  In  ordinary  recelven 

■'  The  sole  llabTllty  of  a  receiver,  if  we  entirely  exclude  the  Idea  tha 

n  cases  In  which  he  Is  personally  receiver  is  in  some  sense  the  aerva 

la   official;  and  when   his  offi-  the  company  who«e  property  he  t 
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for  Injuries  resulting  from  operating 
the  road  to  the  same  extent  that  the 
company  itself  might  hare  tieen  lia- 
ble. It  would  seem  to  be  clear  upon 
principle,  and  in  the  absence  of  abso- 
lute liability  created  by  statute,  that 
the  corporation  itself  cannot  be  held 
responsible  for  the  negligence  of  the 
servants  of  a  receiver  operating  the 
rood  over  whom  it  ha*  no  control- 
The  receiver's  possession  is  not  the 
possession  of  the  corporation,  but  is 
antagonistic  thereto,  and  the  company 
cannot  control  either  the  recel%-er  or 
ills  employes. 

See  also  Schular  i-,  Hudson  River 
R.C0..38  Barb.(N.  V.)  653;  Weyaat 
t'.  New  York,  etc^  R.  €0^3  Duer  (N. 
Y.)  360;  Felton  *.  Deali,  ai  Vt.  170; 
54  Am.  Dec.  61 ;  Ladd  v.  Chotard, 
Minor  (Ala.)  366:  Wiswall  v.  Samp- 
son, 14  How.  (U.  S.)  ja;  Klein  v. 
Jewelt,  j6  N.  J.  Eq.  474. 

1.  The  learned  judges  who  favor 
this  view,  have  always  tiased  it  upon 
the  fact  that  in  some  Instances  the- 
compan;r  '»  liable  for  claims  against 
the  receiver,  and  have  reasoned  that^ 
unless  the  statue  ol*  the  company  wan 
either  that  of  master  or  principal,  it 
could  not  be  liable  in  any  case.  That 
the  liability  is  based  upon  reasons 
having  no  relation  whatever,  either  to 


r  10  .prcv  ik 
wn     elsewner 


however,  clearly  shown 
(see  infra,  this  title.  Liability  ej 
Railroad  Receivtri l  Damage  Arising 
from  Torts  and  Negligence  During 
Rettivenhifi  Liability  of  Corpora' 
Hon).  In  some  of  the  cases  the  notion 
has  been  advanced  that  the  relation- 
ship either  of  master  or  principal 
must  exist  otherwise  there  would  be 
no  authority  to  take  corporation  prop- 
erty and  apply  it  to  the  receiver's  eX' 
penses.     A  careful  examination  of  the 

a  doubt  as  to   the   correctness   of  thl» 
reasoning. 

BpMlal  KaeelTW  or  AMlcna*  In  Bank- 
nptcr — Where  such  an  officer  Is  ap- 
pointed  In  an  adverse  bankruptcy  pro- 
ceeding, and  he  takes  sole  posseesloir 
and  control,  the  company  is  not  re- 
sponsible for  the  negligence  of  his 
servants  or  agents.  Melz  v.  Buffalo,, 
etc.,  R.  Co.,  58  N.  Y.  (>i ;  17  Am.  Rep- 

Offloan  of  OompMir  ai    Rvoofvon. — 
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b.  As  Regards  Actions. — There  is  nothing  in  connection 
rith  actions  which  is  peculiar  to  railroad  receiverships,  and  the 
:eneral  treatment  elsewhere  of  the  topics  connected  with  this 
ubject  is  in  all  respects  applicable  to  receivers  of  railroads.* 

c.  As  Regards  Liability  of  Company  for  Receiver's 
i.CTS, — The  general  rule  that  the  person  or  corporation  ovei 
?hose  property  a  receiver  is  appointed  is  not  liable  for  the  acts 
f  the  receiver  applies  with  full  force  to  receivers  of  railroads.' 
In  apparent  exception  exists,  however,  where  an  absolute  dut> 
i  imposed  on  the  corporation  by  statute,  or  where  a  damagt 
ccurs  during  the  receivership  by  reason  of  a  default  of  the  com 
any  which  took  place  prior  to  the  appointment.' 

2.  On  Contract!  of  Company. — See  infra,  this  title,  Powers  Oj 
'ourl  and  Receiver  ;  Contracts  Made  Before  Appointment. 

IV.  COKTEOI.  0?  Pbofiett— 1.  BeoeiTei'a  Title  and  FoMeaus.- 
'he  rules  of  law  applicable  to  the  receiver's  title  and  possessioi 
re  precisely  the  same  in  the  case  of  receivers  of  railroads  as  ii 
ther  receiverships,  and  are  fully  considered  elsewhere.^ 

I'here,  pending   forecluuure  proceed-  Hon.  See,  aico,  Rbckivkrs,  vol.  lo,  [ 

igs,  the  president  and  directors  of  the  179. 

impany  are  ordered  by  the   court  to        B.  See  iHfra,  thii  title,  LiabilHy  « 

intinue  in  possession  and  to   operate  Railroad    J/rceiitri;  Damage  Aril 

le  road  as  theretofore,  they  are  to  be  iHg  from  Ntgligtnct  and  Torii  Dot 

jnsidered    as    its   receivers,  and  the  i»g  Receivtrikif;   Liability  of  Cgi 

irporation    is    not     responsible     for  faraliows;    Corforatiom     Liahlt   f» 

:»;idents      occurrin);     during     their  Statutory  Duty. 

IminUtration.       Ex     farle     Brown,        ♦.  See  Receivers,  vol.  10,  p.  116. 

!  S.  Car.  518;   9  Am,  &  Eng.  R.  Cas.         Receivers.  v<ri.  30,  p.  137,  where  » 

13.  questions   relating  to   the   title  wtiic 

Tloketo. — Where  a  railroad  company  the   receiver  takes,  the  limitations  an 

srmits    it«    tickets    to     be  issued   to  claim*   to   which  such  title  is  mbjcc 

issengers  in  the  same  form  after  the  the  receiver's  right  of  posseMion,  Ih 

:ceiver   has   taken   possession  as  be-  protection  which  the  court  fflve*  ""^ 

ire,  it   is   liable   For  an   injury   occa-  possession,  and  the  punishment  of  in 

oned    to    said    passenger,     at    least  lerference    therewltli,    are     treated  I 

here  there  is  nothing  to   show   that  detail. 

le  latter  had  a  knowledge  of  the  re-         Itrlke*.— Where  a  railroad  <«  In  th 

liver's    appointment     The   contract  hands  of  a  receiver,  and  the  emplov^ 

!  carriage  is  to  be  considered  as  hav-  of  another  road   who   have   struck,  c 

intered    Into   between  the  any  other  persons,  prevent  the  employ^ 

,  J .. —     T.r__i.. —  of  the  receiver  from  working  they  con 

mit  a  contempt  of  court  and  are  to  b 

,   ,  treated  in  as  summary  a  manner  as 

1.  See,  in  general,  Rkcbivbrs,  vol.  the  contempt  wen 

I,  pp.  118,  I4S.  actual  presence  of 

In  regard  to  the  effect,  on   pending  Toledo,  etc.,  R.   C 

:tians,ofthe  appointment  of  a  receiver,  ^13;  King  v.  Ohio, 

:e  Rbcbivers,  vol.  10,  p.  183.     As  to  (U.  S.}   539:  In  rt 

le  effect  of  appointment  on  the  right  Rep.    1144;  /■   re 

<  bring  actions  by  or  against  the  com-  Fed.  Rep.  117 ;  In 

my,  notwithstanding  the  receivership.  Rep.  443.     If  theei 

e  Rbcbivers,  vol.  10,  p.  33^.  company  that  Is  ii 

9.  Seei>/ra,  this   title,  Liability   of  celver  appointed  b_ 

ailroad  Rtceivtrs; Damage  Ariiing  satisfied  with  the  wages  paid  by  the  n 

rom  Negligtnc*  and   Torts  During  ceiver,  they  may  abandon  the  eroploj 

tctivtrikif;   Lithility  of    C»rf»ra-  ment;and  by  perauaaion  or  argiunei 
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pi.— See  Receivers.* 

tori«l  Limit  of  Jnriidiotioii.— See    Re- 

il  of  C&VMi  from  State  to  Federal  Courts. — 
nity  which  commonly  cause  a  Federal 
iwith  property  in  the  custody  of  a  State 
le  removal  from  a  State  court  to  a  Fed- 
ted  States  Judiciary  Act  of  1875,  of  a 
E  State  court  has  appointed  a  receiver.^ 

on  receiverships  of  the  removal  of  the 
•"ederal  court,  see  the  note  below.*     A 

the  removal  of  the  cause,  remains  in 
removed,  and  may  be  required  to 
)urt.'  Ordinarily  a  receiver  can  only 
which  appointed  him,  but  where  a  cause 
tito  a  Federal  court,  the  Federal  court 

therein  appointed  by  the  State  court.* 
:d,  his  own  citizenship  is  the  test  as  to 
deral  court,  and  not  the  citizenship  of 

Rksivxbs— 1.  Snlai^  Soope  of  Aailroad 
rt  to  Appoint. — It  is  well  known  that 
icery  were  reluctant  to  apply  their  pro- 
powers  before  the  Railway  Companies' 
igement  of  railroads.*  The  power  of 
id  in  the  hands  of  its  receiver  was  held 
he  jurisdiction  to  liquidate  and  sell  the 
[1,  and  could  be  exercised  only  for  the 
i  business,* 

s  power  of  the  courts  to  take  a  railroad 
^ors  has  been  gradually  enlarged,  but 
ety  in  the  decisions  as  to  the  extent  of 
juity  in  the  absence  of  statute.  In  the 
s  held  strictly  "incidental  and  subsidi- 
Ertaining  and  enforcing  the  rights  of  the 

e  same;  4.  Consnll  In  general  Po«ter*i  Fed- 
lolence  eral  Judlclarr  Act*;  Foster"!  Federal 
acconi'  Pnctice;  Dillon  on  Removal  o{ 
al  *to-  Cautei.  See  Rbmoval  op  Causks, 
hy  pre-  »,  HInckleT  f .  Gllman,  etc„  Co,  loo 
ce,  and  u.  S.  153;  Mack  f.  Jonei,  31  Fed.  Rep. 
operat-     196. 

a  con-  j_  Texas,  etc.,  R.  Co.  v.  Rust,  17 
'"i™     Fed.  Rep.  ajs- 

7.  Davles  v.  Latbrop,  la  Fed.  Rep. 
3S3- 

•-  See    tufrti,   this   title,    Affomt- 

9.  Gardner  v.  London,  etc.,  R.  Co., 
L.  R.,  3  Ch.  TOI. 


Ing.  R. 
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onccmed,  and  to  uphold    the   rights  of  creditors  and 
d  the  obligation  of  contracts,"' 

lewtng    earlier   Amerlcao  legitimate  stockholden  of   gald  com- 

n    the  power  of  courts  of  pany.  to  whom  tbe  cuatody  and  nun 

a  railroad  in  the  hands  of  agement    of  laid   railroad  should  Ix 

in    Mc;'er   v.  Johnston,  53  committed.' 

■court  b7  Manning.].,  said:         "As  beoHnjt  upon  the  main  questioi 

equitv  In  this  country  maj,  of  the  power  of  the  court,   tbe  cour 

ises.  Interpose  and  appoint  discu.tses  the  question  whether  •  nil 

when   a   company   receiv-  rond  company   which  has  eieculed  i 

id  income  more  than  sufli-  tirst    mortgage    of    Its    railroad,  con 

f  the  expense?  of   an  eco-  structed    and   to   be   constructed,  am 

linistration,re(uses  to  apply  thereby     raised    a    large    amount   0 

to  payment  of  a  Judgment  money  to  aid  In  the  building  of  it,  cii 

ge     creditor.       Covington  afterwards   give  a  credit   to   anolhci 

:Co,  r.  Shepherd,  3[  How.  even  to  one  who  is  engaged  to  buili 

presents  an  instance  of  the  an  imliniihed  part  of  it,  that  ghatl  hiv 

this  power.     The  receiver  precedence  of  the  older  one  and  con 

0  directed,  out  of  the  tolls  sider    it  as   settled  in    the    negslivi 
of  the  bridge,  to  keep  it  in  Dunham  v.  Cincinnati,  etc.,  R.  Co. 

Wall.  fU.  S.)  154;  Galveston,  etc.,  B 
Co.  r.  Cowdrey.  ii  Wall.  {\J.  S.|  48< 
and  aigue  that  if  the  railroad  com 

lad  been   concerned   in  the  pany  itself,  the  corporation  created  b 

ssue  of  a  very  large  amount  the  State  to  build,  equip,  and  operat 

stock,  greatly  exceeding  in  a  work  useful  to  tbe  public  or  belong 

lawful  Etock   of  the   com-  ing  to  the  company,  cannot  when  \\ 

the   very   day  when  their  enterprise  is  about  to  fail,  and  its  labt 

ce  wa*  to  expire,  and  the  and  expenditures   to  be  lost,  give  t 

^tlng   of   the   stockholders,  those  who  shall  then  come  to  its  t\ 

directors    failed    to    call,  and  help  to  complete  it.   obligatior 

\  been  regularly  held,  made  which,  like  those  given  by  the  masti 

he  railroad   of  which  they  of  a  vessel  abroad  and  in  distress,  shs 

:ors,   tor   a   period   of    ten  have  priority  over  others   previouil 

1  inadequate  rent,  without  contracted — what  prerogative  ol 
rom  the  charter  to  do  so,  court  of  equity  entitles  the  cbancelit 
atlon  of  a  by-law  adopted  to  step  In  and  do  so  instead  of  tt 
ickbolders.  Some  of  the  company?  The  company  may  not  i 
^holders  filed  a  bill  to  have  so,  because,  holding  that  contrac 
eclared  void  and  for  other  should  be  inviolable,  the  law  will  m 
1  a  receiver  was  appointed  permit  the  obligation  of  them  to  I 
session  and  control  of  the  impaired.  The  Constitution  of  tt 
perate  it  under  directions  United  States  inhibits  even  a  Sta 
In  the  decree.  The  court  from  doing  an  act  which  shall  hai 
>f  Virginia,  reviewing  the  that  elTect,  And,  certainly,  *  cou 
I,  said ; '  While  for  the  rea-  which  Is  a  portion  of  the  governmei 
ed  In  Gardner  v.  London,  of  a  State,  cannot  have  a  power  whic 
,L.  R.,  a  Ch.  3oi,acourtof  is  denied  to  the  Sute  in  conventic 
rill  be  reluctant  to  appoint  assembled.  If,  therefore,  the  aclit 
:o  take  charge  of  and  man-  of  a  chancellor,  in  this  cause  goes 
sad,  it  Is  competent  to  do  the  extent  of  taking  the  property 
ch  a  course  is  indispensable  the  defendant  corporation  into  h 
le  rights  of  the  legitimate  hands  for  the  purpose,  through  h 
s,  and   to   prevent  a  failure  appointees,   of  cumplcting   an    un& 

And  the  court  is  of   opin-  ished   work,  or   of   enlarKing  or  in 

nder  the  circumstances  of  proving  a  finished  one,  beyond  wh 

was  proper  for  the  court  to  Is  necessary   for   its   preservation,  a c 

■eceiver  to   take  charge  of  to   that    end — of    raising     money    I 

;   the   railroad   until  it  can  charging  the  railroad  and  its  appu 

led   by  a  proper  inquiry  to  tenances    with    liens     which    are 

n  this  cause,  who  are  the  supersede  older  ones,  without  the  co. 
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the  foundation  of  this  power  has. 
:onsideration  of  the  public  nature  of 
some  cases  fraud  and  insolvcncy 
i  in  Massachusetts,  it  is  held  that  a 
:uliar  jurisdiction  over  corporations 
ise  of  their  powers  or  prevent  them 
in  cases  where  there  is  no  fraud  or 
e  foundation  for  the  claim  of  equit- 
I  there  held  that  railroads  are  no  ex- 
I  of  cases  the   line  is  drawn  at  the 

of  some  clear  right  of  the  suitor, 
hey  can  do  so  usefully.*     In  other 


IBS  is  too  well  Mttled  to  admit  of  queitlon 
id-  that  a  courtof  chancerjr  has  no  peculiar 
jn_  jurisdiction  over  corpomtionB  to  re- 
-     ■      -'  -    I   in   the  exercise  of    their 


rib-  powers  or  control  iheir  action,  or  pre- 
vent  them   from   violating   (heir  clisr- 

om,  ter,  in  cases  where  there  is  no   fraud  or 

the  breach   of  trust   alleged  as  the   founds* 

les-  ation  of  the  claim  for  equitable  relief.' 

'  of  "The  plaintiffs  cannot  maintain   thia 
bill,  unless  upon  this  ground,   that  any 

'uc-  creditor  can  maintain  a  bill   in  equi- 

133.  Ij  against   an   individual  debtor  upon 

of  like   allegations.     But  there  is   no  alle- 

tcls  gallons  of  fraud  or  breach  of  trust,  or 
any  other  ground  of  jurisdiction  which 

R.  brings  ihecase  within  the  general  equi- 

R.  ty  powers  of  a  court  of  chancery.     The 

lid:  bill  is  an   attempt  bj-  a   creditor  to  re- 

itlal  strain  his   debtor  from  making   what  is 

iln-  alleged  to  t>e  an   improvident  contract. 

:or-  The  rights  of  the  parties  are  governed 

Bol-  by  the  rules  of   the  common  law.    The 

ged  plainliffs  as  creditors  might  by  an  at- 

lass  tachment  have  obtained  security  which 

mts  would  take  precedence  of  the  conlem- 

at-  plated  lease;  but  if  they  could   not,  the 

■out  court   has   nO    power   to   restrain   the 

ling  debtor  from  making  a  diBposition  of  his 

I  red  property    which   U    permitted   by   the 

lich  common   law,  unless  fraud  or  a  breach 

in-  of  trust  is  alleged  and  shown. 

I  oT  The   allegation     that  (he    defendant 

■  In-  corporation  is   Insolvent   does   not   aid 

len.  the   plaintiffs.     In  the  alwence  of  any 

I  re-  statute  giving  the  power.  This  court  has 

ro>-  no  authority  to  act  as  a  court  of  InKol- 

ap-  vency  for  the  liquidation  of  the  atTairs 

of  an  insolvent  railroad  corporation." 

jurt  •.  Simpson  t.  Ottawa,  etc.,  R.  Co.,  i 

;  as  Ch.  Chamb.   Rep.  116;  Orphan   Asy- 

:ase  lum  Soc.  v.   McCartec,   i    Hopk.   Ch. 

if  a  (N.  Y.)  419;  Blondheim   r.  Moore.  11 

I   in  Md.  ^s-     See  Myers  r.  Eslell.  48  Miss. 

■■   7  403;  Bank  of  Ogdensburg  v.  Arnold,  f 

:  'It  Paige  <N.  Y.)  39;  CUson  v.  Corky,  s 
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held  to  be  a  discretionary  one,  "  to  be  cxer- 
cause  shown,  such  as  need  of  interference  for 
editors  and  stockholders  from  breach  of  trust 

estion  of  the  source  of  the  power  of  the  court 
in  the  question  of  the  causes  for  which  an 
be  made.*  It  is  also  clear  that  questions 
he  outlays  and  contracts  which  the  court  may 
the  same  grounds  as  this  original  power  to 

statutes  provide  for  the  appointment  of  a 
d* 


relber  n.  Carey,  etc.,   Co.,    laS    U.   S.   418.     See    ilw, 

wjllRltobeBp-  j»/ra,  ihii  title,  Affoimtrntut,  y»rii- 

where  clrcum-  diction  and  Pmurr  «/ Apfoinlmtml. 

tith  on  the  part  It  is    evident   that   all   the  caiet  in 

town   [Haaa  v.  which    the   powen   of   a   receiver  are 

III.   4g8),   and  enumerated   must  involve  correipond- 

are  other  facta  ine  power*  of  the  court.     Sec  Cowdicj 

.  which   would  f.  Railroad  Co..  i  Wooda  (U.  S.i  334. 

eceiver  inequi-  and  other  case*  ditcuited  below.    Bui 

.  Chicago  BIdg.  the  converse  of  thit  doe«  not  Tallow.    A 

ood  t>.  CUrk,  4  receiver'!  acts  may  be  annulled  by  the 

n  r.  Barnett,  i  court,  not  for  want  of  fKjwer,   but  be- 

D.  Pulvertofl,  I  cause  the  receiver  ought  lo  have  msdt 

ercantlle  Trust  a    special    application.     See    Bank  ol 

.  Co.,   ^  Fed.  Montreal  v.  Chicago,  etc.,  R.  Co^  4E 

Cat.  i^  note.  Iowa  ^18. 

hlladelphia  R.  4.  Hav  JarMr— Se«    Vanderhllt  « 

4m.  4Eng.  R.  Central  R.  Co ,  43   N.  J.    Eq.   68j;  Ji 

Am.   ft  Erg.   R.   Cas.   18       See   aisi 

11    Bu«h  (Ky.)  Ne-a  Jmry   Rev.   189,  6  70;  Nations 

,   Q  Neb.    3S0;  Bank  v.  Sprague.   31    N.   j.    Eq.  \-^ 

o..  M  N.  J.  Eq.  Sewell  t:  Cape    May,  etc.,  R.  Co.{N 

inB,8PBiKe(N.  J.),  30  Am.  &  Eng.  R.  Cas.  iti; 

lortpaRC   Fore-  In    Delaware   Bay,   elc,    R.  Co,   r 

Sec  Mercantile  Marklej,  4s  N.J.  Eq.  1 19 ;  37  Am.  &  Eng 

!tc-   R.Co..  36  R.  Cas.  431,  it  was  held  that  the  statuti 

lEng.  R.  Cas.  (Sup p.  Rev.,  p.  834.  pi.  43)   authorize 

llv,  sufrn.  this  the  chancellor  to  appoint  a  receiver  ■ 

F'armers'  L.  &  a  railroad  neglects  to  run  daily  t>ainB 

R  Co..  J7  Fed.  confers  such   power  on    the  court  o 

;.  R    Cas.   166,  chancery  and  not  upon  the  chanceliti 

icv  mav  or  may  in  his  persona)  capacitv. 

Raw    Tort— A'rm    Tort   Code   CL< 

-.Aftolntment.  Proc.  711.    In  Fellows  r.  Heermans,  i 

■r  ef  Affoiut-  Abb.  Pr.   N.  S.  (N.Y.)   i,  it  was   hel. 

that   the    provisional   remedies    ther 

lining  divlKions  enacted     are     inclusive,      being       in 

C  Cowdrev  x:  cidental   and  not  essential  to  the  juris 

'.S.)  314:  Ken-  diction  of  the  court.  But  in  U.  S.  Trai 

Co .  5  »ill.  ( U.  Co,  V.  New  York,  etc,  R.  Co .  101  N.  Y 

WcV'v.  Schall.  478:  »S  Am.  &  Eng.  R,  Cas.  Cot,  it  w» 

etc..  R.  Co.  T-.  decided  that  the   power   of  a  court  b 

J.)  4(q;  Oilman  appoint  a  rtceivcr  frudrmie  lile in  fore 

gi  U.   S.  603;  closure  proceedings  is  inherent  and  doe 

t>.   Heidelbach,  not  depend  upon  statutory  autborisa 

laratiiee  Trust,  lion. 
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twer  of  a  Court  Over  a  Railroad  in  the  Hands  of 

y  speaking,  the  power  of  the  court  and  the 
iver  are  identical,  for  the  receiver  has  no 
Ls  he  derives  from  the  authority  of  the  court ; 
lent  of  a  railroad  there  is  a  line  of  functions 
y  left  to  the  discretion  of  the  receiver,  in  pur-. 
IS  of  the  order  of  court  under  which  he 
ore  conveniently  separated  in  their  treatment 
le  power  of  the  court  itself.  This  distinction 
nt  by  the  fact  that  the  court  will  refuse  to- 
s  of  the  receiver  solely  on  the  ground  that 

have  been  applied  for* 

the  question  of  the  power  of  the  court  is- 
;  of  the  receiver  (and  will  be  treated  in  a  sped- 
I,  there  arises,  on  the  other  hand,  the  separate 
nits  of  the  power  which  courts  will  exercise 
sf  railways. 

es,  this  power  was  restricted  to  those  acts 
for  the  custody  and  preservation  of  the  rail- 
s  necessarily  included  all  acts  required  to  keep 
nd  to  continue  its  operation,  in  order  to  its 
;rn.  But  the  line  was  at  first  strictly  drawn 
}letion  of  an  unfinished  portion  of  the  road 
nd  the  powers  of  the  court.^ 

,  III  N.  Y.  i\  appointment  of  a  receiver  upon  jiidg- 

'8,  it  was  held  ment  diMolvlng  corporations   Is  iiilid, 

ws  in  force  at  altliough   it  contains   no  pro  vision  [or 

>n  of*  corpo-  bringing'  the   stockholder!  and  crtd- 

tted    immedi-  iton  ai  the  cotnpBDy  into  court. 

>  took  ai  triu-  1.  Sec  in/ra,  this  title,  Dhcretiom  of 
and  creditors,  ihg  Rectivtt — where  the  limit  of  Ihta 
viding  for  the  discretion  is  shown  hy  enumerated 
sklng  the  di-  cases,  and  relation  of  court  and  re. 
Ition,  of  a  re-  ceiver  is  set  forth.     See,  also,  Cowdrejr 

the  dissolved  v.  Railroad  Co.„i  Woods  (U.  S.)  334. 
ratisfer  of  its         1.  Bank  of  Montreal  u.  Chicago,  etc, 

){the   statute,  R.   Co.,   48   Iowa   518;      Cowdrej   v. 

;veeted  inthc  Galveston,   etc.,   R.  Co.,«  U.  S.jsa; 

of  the  consti-  Bay les  v.  Kansas  Pac.   R.  Co.,  13  Colo, 

nst  the  taking  181 ;  40  Am.  &  Eng.  R.  Cai.  41.      See 

lout  due   pro-  infra,    this   title,     Ditcretion    of    Ike 

Rtctivtr. 
vas     held     in         1.  In   Meyer   v,    Johnston,   53   Ala. 

>  N.  Car.  4.;,  137,  the  court  Inquired  whether  a 
B  Code  "does  chancellor  who  takes  properly  in  litiga- 
quitable  juris-  lion,  by  his  receivers  and  manager* 
:e,also,  Battle  under    the    charge    of     the    court,    i* 

competent  to  raise  money  when  necea- 
:ev.  Stat.,  art.  sary  for  the  expense  of  its  custody  and 
\\  Acts  18S7,  preservation,  by  issuing  ccrliiicateB  of 
n  East  Line,  indebtedness  that  shall  constitute  (irst 
;  Tex.  434;  40  Hens?  The  court  by  Manning,  J.,  said: 
4,  It  was  held  "  It  was  not  necessary  that  the  question 
Dvidea  (or  the  of  the  power  of  a  court  to  authorize 
380 
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,  more  recent  cases,  while  the  courts  have  transcended  thii 
:  and  have  undertaken  to  build  unfinished  portions,  there  ha: 
been  no  departure  from  the  principle  early  established 
1  operations  have  been  entered  into  only  under  an  "  over 
lining  necessity  '■'  to  preserve  the  road  as  a  going  concem- 
:r  as  a  speculative  enterprise.* 

sue  of  fint  lien  certificate!  of  In-  the    proceed!   of  the    properly,  tm 

dnesi     to    enable    a    receiver   to  redeemable  when  It  la  aold  or  dUpoM< 

the  money  he  might  need,  ihould  of  bv  the  court. 

cided  before   the   introduciion   of  "I'lnsllj,"  the  court  add«.  "the cm 

ads.     But  these   propertieB,   with  ought  to  be  one  of  the  ^eatett  urgencj 

appurtenance  I,  ya»t  In  extent  and  in  which  a  court  should   appoint  a  re 

,  ycX   very   perishable   If    unused  ceiver  to  manage   and   operate   a  rail 

leglected,  exiating  as  the  estates  of  road  at    all.       It    might,    inttead,   b 

te       Individuals     associated    into  some  lime*  expedient    to    require    th 

irailons,    but     efsentiallv     public  earnings  of  the  road  to  be  paid  over  ti 

1,  in  whose  operations   the   public  and  to  be  disbuned   by   a   receiver,  r 

ge  and   the  State   are   concerned,  its  appointment,  and  to  prevent  by  Ir 

drawn   Into   litigation,  must   be  junction    any    interference    of   othei 

with  by  the   courts  according  to  with  the  management,  In   the    mean 

ct.      And  any  one  can    understand  See  infra,  this  title,  Rrlative  Prien 

he  beat  and  cheapest  mode  of  con-  lyofCiaimt.  See,  also.  Baker  i'.  Backu 

ig  a  railroad    may   be   by  operat-  31  111,  79;  Voghelli:.  Hyncon,  36Md.8' 

rains   thereon,  and    keeping    it    in  Leddel  i>.  Starr,  19  N.J.  Eq.  1^9  ;   Sai 

r  far  their  use.      To  preserve   lU  ford  v.  Sinclair, 8  Paige    (N.Y.)   37J 

.  it  must  generally   be   continued  Gibson  v.    Martain,   8  Paige    (N.  V 

eration,  and  be   aold   a!   a   going  481;     Blondheim  i>.  Moore.  11  Md.  ;6 

rrn.      If  it  were   not  for  the  public  See,  also,  Giberti'.  Washington  Cilj 

ly  belonging  to  them,  or  the  Injury  etc.,  R,  Co^  33  Gratt  <  Va.)  586 ;  i  An 

would  be  done  to    the   Interests  of  &   Eng.   R.   Cas.   473,   where  It    wt 

e  communities  that  have  become  held  that  "a  court  of  equity  which  hi 

ident  on  a  railroad  for  accommo-  assumed  control  ot  a  railroad,  fcr  Ih 

n  In  a   thousand   things,   a  chan-  benefit  of   all  concerned,  by  the  hanc 

■   might   Bay  to   the   parties   most  of   an  efficient  receiver,  is  authoriie 

:sted :    Unless    jou  furnish  means  to  do  alt  acts  that  may  be  necessary  I 

:he    protection    of   thla     property  preserve    the    property    and    give 

I)  doe«  not  Itself  afford  an  adequate  additional  value,  not  only  for  the  bem 

ne   for    the   purpose,   it  may    be-  fit  of  the  lien  creditorB,  but  also  (c 

a  dilapidated  and   uaeleas  wreck,  the    benefit   of   the    company    whoc 

Ihe  Inconvenience  and   loss  which  possession  the  court  has  displaced  b 

vould  Inflict  on   the  population  of  taking  into' its  own  hands  theproperl 

districts,  coupled  with   the   bene-  rights,  works,   and  franchises   of  tli 

parties  who  perhaps  arc  power-  company.     Any  act  which  would  aeei 

to    lake    care    of    themselves,    of  necessary  for  the  protection  and  prei 

■nling    Ihe    rapid     diminution    of  ervation  of  the  property,  is   a  legit 

:,  and  derangement  and   disorgan-  male  and  proper  act,  and  whatever 

in   that  would    otherwise    result,  manifestly   appropriate  to   such  prei 

to   require — not  for   the  comple-  ervation,    or  to  the   enhancement  i 

if  an  unfinished  work,  or  the  Im-  the  value  of  the  property,  not  in  eicei 

;ment,  beyond  what  is   necessary  of  the  powers  of  the  corporation,  wi 

B  preBcrvation.  of  an  existing  one,  always  be  upheld  and  enforced  bj  th 

1  to  keep  it  up,  to  conserve  it  at  a  courts." 

>ad  property,  if  the  court  has  been  1.  In  Kennedy   v.   St.  Paul,  etc,  I 

ed  to  take  'p"**^^^'""   °f  't>   that  Co.,  5  Dill.  (U.  S.)  ^19.  there  was  a 

:ourt   should   borrow   money    for  application  by  the  receiver  for  author 

purpose  If  jt  cannot  otherwise   do  ly  to  complete  the  unfinished  portioi 

sufficienlly  large  sums,  by  causing  of  the  railroad  and  to  Issue  debentun 

liable  certificates  of  indebtedness  to  raise  the  means  of  construction.     . 

bwued  constituting  a  first  lien  on  commitslon    appointed  by  the  cow 
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of    the  labor,  supplies,  equipment,  or  perir.~> 

Dillon,  nent  improvement  of  the  mortgagea 
inner  to  property  hi  may,  under  the  circum- 
if  equity  stances  of  the  particular  case,  appeat 
work  of  to  be  reasonable.  Railroad  mortgage* 
I  railway  and  the  rights  of  railroad  mortgagee* 
(without  are  comparatively  new  Id  the  history 
e  of  the  of  judicial  proceedings.  They  are  pe- 
arties  in  culiar  in  their  character  and  affect 
lUthorlty  peculiar  Interesti.  The  amounts  in- 
ng  of  an  volved  are  generally  large,  and  tb* 
to  issue  rights  of  the  parties  oftentimes  corn- 
oust  not  plicated  and  conflicting.  It  rarely 
rwhelm-  happens  that  a  foreclosure  is  carried 
hen  such  through  to  the  end  without  some  con- 
ht  to  be  cessions  by  some  parties  from  their 
t."  The  strict  legal  rights,  In  order  to  secure 
horizing  advantages  that  could   not  otherwise 

by   the  be  attained,  and  which  it  Is  supposed 

ished  by  will  operate   for  the  general  good  of 

rfused  to  all  who  are  interested.     This  results 

ract  any  almost  as  a   matter  of  necessity  from 

e  money  the  peculiar  circumstances  which  sur- 
round such  litigation."  See,  also,  Gal- 

inah    R.  veston,   etc.,    R.  Co.  v.   Cowdrey,   II 

Brown,  Wall.  (U.  S.)  459;  GilmaD  -j.  Illinota, 
.  R.  Cas,  etc.,  Tel.  Co.,  91  U.  S.  603;  American 
lortnge  Bridge  Co.  v.  Meldelbach,  94  U.  S. 
.  &  Eng,  79S.  See,  also,  as  distinguishing  Pos- 
dlck  V.  Schall,  99  U.  S.  J35;  Wood  r. 
:rof  the  Guarantee  Trust,  etc.,  Co.,  138  U.  S. 
for  the  416.  The  "  vital  distinction  "  was  laid 
mltfa  V.  between  a  debt  for  construction  and 
3  Am.  &  one  for  operating  expenses,  and  the 
lardman,  doctrine  of  Fosdrck  r.  Schall,  99  U.S. 
iblngton  135,  was  held  applicable'wholly  to  the 
a.)  586;  latter  class  of  liabilities.  It  was  like- 
Bank  of  wise  held  that  the  doctrine  of  Fosdick 
.  Co,  48  V.  Schall,  ^  U.  S.  335,  has  never  yet 
been  applied  in  any  case  except  to 
Bank,  18  that  of   a  railroad.     See  also  Cowdrey 

of    the  I'.   Galveston,   etc,   R.   Co.,   93  U.  S. 

ied  to   a  351. 

Railroad  In  Miltenberger  v.   Logansport  R. 

m*   em-  Co.,to6  U.  5.  3861  11  Am.  &   Eng.  R. 

was  ap-  Cas.  464,  was  considered  the  question 
of  the   power  of   a    court    to    create 

135,  is,  to  claims  which  should  take  precedence 

t  on  the  of    the   Hen   of   the    mortgage.     See, 

court  of  also,  Wallace  v.  Loomis,  97  U.  S.  146, 

id.    The  where  the  court  said  by  Bradley,  J. : 

id,   ai  to  "  The  power  of  a  court  of  equity  to 

have  no  appoint    managing  receivers  of  such 

:hancery  property   as   a   railroad,   when   taken 

:s  to  ap-  under  its  charge  as  a  trust  fund  fur  the 

property  payment    of     Incumbrances,    and     to 

eclosure,  authorize    such     receivers     to     raise 

a  sound  money  necessary  for  the  preservation 

ondition  and  management  of  the  property,  and 

,  impose  make  the  same  chargeable   as   a   lien 

Ihe  pay-  thereon  for  its  repayment,  cannot   at 

the  re-  this  day  be  seriously  disputed,     It  Is  a 

ebts    for  part  of'^that  jurisdiction,  always  ezer- 
867 
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ower  of  the  court  to  appoint  a  rt:ceiver  is  derived 
it  is  settled  that  the  power  to  operate  the  isil- 
tain  its  traffic  and  connections  will  be  implied  as 
e  exercise  of  the  powers  expressly  conferred.' 

,  by  which   it  is  its  narilj',  ai  well  observed   b*  Ibe  rice 

d  preserve  the  trust  chancellor,   there   Is    no    neceuitj   ci 

It  is  undoubtedly  propricl;!   in   continuing  the   husiiw- 

xercised   with   great  of  such  corporations,  and  an  esrli  con 

«iible.  with  tiie  con-  version   of   their  utsets    into  moneT 

ice  of  the  parties  in-  and  it!^  die 

id."  or^.  is  the 

i!>idered  in    Milten-  business   i 

jort  R.  Co..   106  U,  arrested,! 

:   Ene-   R.  Cas.  464,  is  clear  th 

ise.    by     a    railroad  preserved 

t  on   Its  first   mort-  realize   it! 

Uing  stocli ;  the  ad-  trarr.  >  ce 

»    on     other    rolling  be  fatal    t 

acquired,    and    the  cemed.     J 

iridge  and  of  an  ex-  pressed   e 

I.  islation  \v 

In  VenderbiK  T>.  Lit-  with    and 

j;  35  Am.  &  Ene.  R.  property, 

t  by   Beasley,  C.  J.,  implicatic 

ess  power  given  by  so   run   II 

1874   (Nrxv  yertey  traffic     ar 

Kte  an  insolvent  rail-  imposed 

tthe   public,  is  con-  managed 

eiver  as  an  officer  of  posed  of,  1 

'ielded  under  its  di-  acquire     1 

e  implied  power  to  rails,  locoi 

lad  so  as  to  preserxe  concern  ai 

stty  conferred   upon  This  view 

court  who  Is  therein  duties    wi 

directions     of     the  Court  of  t 

it    hy     .     .     .     Stat-  Barbour,  1 

;en   conferred   upon  R.  Cas.  1 ; 

ery  the  same  general  S.  146." 

insolvent     railroad         See,  also,  Vanderbilt  i>.  Central  B 

h    have    been    con-  Co..  43   N.  |.  Eq,  669;  js  Am.  4  Enj 

ather  insolvent  cor-  R.  Cas.  18,  and   Hoover  i-.   Morlclaii 

neral   these   powers  etc.,   R.   Co. 
to  enable  the  assets       HawTork.- 

le  corporation  to  be  Hun(N.Y,; 

icy    and    distributed  was  praved  ( 

rs,     .     .     .    Without  completing 

lority,  it  is  plain  that  the  insolver 

lerformancc    of    the  wrk  said :     ' 

ed  on  the  court,  and  in  this  count 

y  its  officer,  the   lat-  operate  rallr 

rge  of  all  the  prop-  porate  franc. 

ilion,  and  so  manage  the  court." 
.  to  enable  It  to  be         As  to  th  "    • 

st     advantageouelj.  court  in  ipc 

he  property  of  ordi-  such   as   bi 

I,  this    duly   can   be  other  lines, 

J  merely  storing,  in-  Contracts  t> 

rwlse   guarding    the  Ike  Rtceii'i 
Irvine  its  value  un<       LUnltottli 

clou«V  made,  OrdI-  In     Taylor 
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Boeiver — Ontl&yi. — The  powers  of  the 
ose  derived  from  the  order  of  court, 
:rictly  speaking,  he  has  no  powers  im- 
For  authority  to  make  contracts  and 
must  apply  specially  to  the  court.  His 
e  review  of  the  court  or  its  master.* 
laracter,  however,  of  the  duties  of 
.d  involve  a  certain  discretion  neces* 
and  operation.  But  the  courts  are 
of    this   discretion    in   large    outlays.' 

■efiised,  erty,  the  court  held,  "  the  claimed  righl 

ny  filed  or    power   should    appear   in    expreBi 

ere  ap-  terms;   or,  posBibly   it  would   be  Buffi- 

of   and  cienl  If  it  appeared  by  necesKary  impli- 

riety  of  cation."     Further,  that   where  the   or- 

for   the  der  authorizes  him  "  to  do  and  perform 

ion  hai  all  the  acts  and  things  necessary  to  bo 

dch  the  done  and  performed  to  construct  said 
line  of  railroad,"  and  "for  such  purpose" 

439,  ft  Ihe  receiver  1«  expressly  authorized  to 

n  a  rail'  Isaue  cerlificatei  "  for  money  borrowed, 

under  material  furnished,  labor  performed,  or 

of  the  on  account  of  contracts   made   by  him 

7  is  not  for  or  on  account  of  the  construction 

t\aj   to  or  completion  of  said  road,  or  any  pari 

s  in  the  thereof,"  the   means   are  fixed  and  dc- 

ch  sale,  fined.    Therefore  il  was  held   he  could 

ontlnue  not  issue  certificates  which  would  con- 

10  pur-  stitute  a  first  Men  on   the  road,  except 

and   to  for  money  borrowed,  material  furnished 

Id  form  or   labor   performed.     When    the  ma- 

I  prop-  terlal    was    fomiEhcd    or     labor    per- 
formed   he    was    authorized    to    issue 

htcago,  the    certificates   in    payment   therefor, 

mrt,  by  and  not  until  then.     And  if  he  made 

icurred  a  contract  for  the  construction  of  the 

ry  bor-  road  he  might  issue  certificates  aa  the 

uties  of  material    was   furnished   or   the    labor 

•eration  performed,  and   on   the   completion  of 

le   pay-  Ihe  road  he  could  issue   his  certificate 

the  ap-  In   final    payment.     But   Ihe   power   Is 

irnings  not   conferred   to   issue   certificates   fn 

lent  of  payment  for  malerialnot  furnished  and 

lich  the  tabor  not  prrformed.     If  the  necessity 

■eceiver  existed  for  enlarged  powers,  they  should 

the  op-  have   been   applied   for.     Cases  where 

extend  courts  have  expressly   authorized  their 

I   being  receivers  to  issue  negotiable   securities 

gement  are  not  applicable. 

idition,  1.  In    Cowdrey   v.  Railroad  Co.,    i 

ndsub-  Woods   (U.  S.)  334,  the  court  by  Brad- 

of  the  ley,  J,   defined     tiie     respective    posi- 
tions of  receiver  and   master  as   olli- 

xtraor.  cers  of  the   court;   "A   receiver  is  an 

implete  officer    of   the   court,    as    well 

in  good  master ;   and   states  hi*   own  ace 

money  and    submits    them   lo    a    master   for 

ecomet  inspection      under    the    order    ol    the 

d  prop-  court,  the  master  acting  in  place  of  Ihe 
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imits    are    best  set  forth  in  an  enumeration  of  spei 


n  a  judicial  rather  than  a   mln-  it*  propcrti'.  franchises,  and  rlgtib 

I  capacitv.    Strictly  speaking,  ex-  eluding  Ihc  earnings  and  Income  tt 

IS  to  his  report  in  such  cases  do  of,  and  ''  to  maintain  and  keep  in  n 

uperty  lie   as  they  do  to  an  ac-  the  said  railroad  and  operate  and  c 

stated  bv  him»ell\     The  duty  of  on  the  same   or   such   pan  Iherec 

urt  consists  In  reviewing  the  prin-  may  be  practical  and  for  the  interei 

and  rules  adopted  and  followed  all  parties  concerned,  and  receJTe 

master  in  allowing  the  receiver's  income    from    and    earnings  ther 

Us  rather  than  in  examining  the  (hey  arc  authorized   to  dismiss  ar 

of  Ihe  account  In  delail.     ,     .     .  the  agents  or  servants  of  the  cor^ 


may  be   laid  down   as  a  general 
iition  that  all  outlays  made  bv  the 

sr  in   good    faith  in    the  ordinary 


of  the  rood  and   t 


■hich  fs 


the  line   of  discretion 
arily    allowed    to  a  receiver  i 
I  with  the  management  and  opei 


mploy  others  to  make 
niracts  and  disbursein 
for  [lie  purpose  of  carrying  on  the  t 
ind  to  make  certain  other  payn: 
parficulflrly  specified.  They  are 
quired  to  account  for  all  recelpU 
disbursementh.  Ellis  v.  Boston, 
R.  Co.,  107  Mass.  I, 

The  entent  of  the  receiver's  discn 
under  the  statutes  of  A'rw  yrrai 
set  forth  in  Vanderbilt  v.  LUlle,  4 
very  different  from  those  J.  Eq.  669;  35  Am.  &  Eng.  R.  Cai 
I'sive  receiver,  appointed  merely  which  will  be  found  quoted  in  the 
licet  and  hold  moneys  due  on  infra,  this  title,  under  Comlrarts, 
transactions  or  rents  accruing  to  J^ftu  I'ori,  see  Morati  v.  Lydei 
louses  and  lands;  and  10  such  out-  37  Hun  (N.  Y.)  583. 
n  ordinary  course  may  properly  1.  See  Hand  v.  Savannah,  etc 
:rred,  not  only  the  keeping  of  the  Co..  10  S.  Car.  406,  where  In  an  actii 
luildings  and  rolling  stock  in  re-  wind  up  the  affairs  of  an  insol 
It  also  the  providing  of  such  ad-     railroad  company  in  which  all  c: 


)1  stock  and  instrumentalities 
cessities  of  Ihe  business  may  re- 
always  referring  10  the  court  or 
master  appoined  in  that  behalf 
k' ice  and  authorilv  in  any  matter 
rartance  which  niav  involve  the 
of  a  considerable  amount  of 
'  In  lump.     And  except  in  extra- 


been  made  parties  by  p 
cation,  held  that  an  order  dire< 
the  receiver  to  change  the  locatii 
part  of  the  road  and  build  a  bt 
with  the  Income  of  the  corpora 
should  not  be  made  upon  the  re< 
mendation  of  a  receiver  and 
^port   of  an  engineer,  but  only  1 


ry   cases,  the  submission  by  the  the    report    ot    the    1 

!r  of  his  accounts  to  Ihe  master  at  that    necessity  existed   for  the  ch. 

nt   intervals,  whereby   the  latter  beitifc  made. 

scertain  from   time   to   time  Ihe  BeliBtwiMnt. — Disbursements  foi 

:ter  of  the  expenditures  made,  and  batement  of  freight,  being  a  custoi 

w   whatever   may   not  meet   his  or  at   least   usual   thing   necessar 

fal,  will  be  regarded  as  a  sufficient  secure   business   tor  the    railway 


e  to  the  court  for  its  ratific 
receiver's  proceedings.  In  eX' 
[nary  cases,  involving  a  large 
of  money,  the  receiver  should 
t  apply  to  the  court  in  advance, 
btain  its  authority  for  the  pur- 
or  improvement  proposed." 

1  to  Ihe  Supreme  Court  of 


tually  proved  effectual,  wereappn 
with  the  suggestion  that  it  did  ni 
in  the  mouths  of  stockholders  on 
itors  reaping  benefits  therefroi 
complain.  Cowdrev  c.  Railroad  C 
Woods  (U.S.)  334." 
Tmck  ajid  Horses. — The  purcha 
truck  wagon  and  a  pair  ot  hoi 


S.  this  opinion  was  sutwequenlly  necessary  and  proHtable.  fairly  w 

^d.     Cowdrey  t'.  Galveston,  etc.,  thediscretionarypowersot therec 

.,  93  U.  S.  351.  in  managing  and  carrying  on  the 

tre   the   receivers   were   directed  road    with    prudence    and    econ 

!  care  and  protection  of  the  prop-  Cowdrey   v.   Railroad    Co.,  1   W 

takepossessionoftheroadwithall  (U.  S.)  334. 
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SJ7 ;  72  Am.  ft  Eng.  R.  Cns.  341;  But 
when  the  mongugeil  properly  will  not 
realize  sufficient  upon  Buk-  tu  pay  the 
mortgage  debt,  an  allowance  out  of 
funds  in  the  hands  of  the  receivers  {or 
the  payment  of  the  mortgagor's  counsel 
cannot  be  made.  Mercantile  Trust  Co. 
r.  Missouri,  etc.,  R.  Co.,  41  Fed.  Uep. 
8;  43  Am.  &  Eng.  R.  Caa.  469. 

Pnrahu«  of  Solltng  Stock — OporatliiK 
Hatwlti*.— Where  (he  court  authorized 
the  receiver  of  an  insolvent  railroad 
company  to  purchase  rolling  EtOck,  ami 
directed  that  the  price  should  be  a  first 
lien  "  on  the  said  mortgaged  premises 
and  all  proceeds  thereof  which  mar 
come  into  this  court,  or  are.  or  shall 
become  luliject  to  its  jurisdiction  or 
aulhoritv,"  it  was  held  ihat,  by  such 
order,  ttie  price  of  the  rolling  stock 
became  a  first  lien,  not  only  upon  the 
proceeds  derived  (rom  the  sale  but 
also  upon  the  mortgaged  property 
itself.  Vilas  :■.  Page,  106  N.  Y.  439. 
Miltenbcrger  :■,  Logansport  R.  Co., 
106  U.  S.  386;  11  Am.  &  Eng.    R.  Cu. 

In  Frank  v.  Denver,  etc.,  R.  Co.,  23 
Fed.  Rep,  123,  the  court  held  that 
where  the  payment  for  rolling  stock 
purchased  by  the  receiver  so  absorbed 
the  earnings  of  the  road  that  the  re- 
ceiver was  unable  to  execute  the 
orders  of  the  court  relating  to  demaads 
for  talior  and  supplies,  pavment  o( 
the  principal  sums  falling  due  under 
the  rolling  stock  contracts  oueht  to  be 
postponed  until  the  demands  Tor  labor 
and  supplies  had  been  satisfied,  but 
that  the  interest  thereon  should  be 
paid  as  it  matured. 

But  while  a  receiver  may.  of  course, 
purchase  material  essential  for  the  op- 
eration of  the  road,  he  cannot  bind  the 
trust  by  a  purchase  ot  material  not 
wanted,  excessive  in  price  and  detect- 
ive in  quality.  Lehigh  Coal,  etc.,  Co. 
r.  Central  R.  of  N.  J.,  35  N.  J.  Eq.  436; 
9  Am.  &  Eng.  R.  Cas,  479. 

A  purchahe  of  necessary  articles  St  a 
fair  price  is  not  necessarily  fraudulent 
because  the  receiver,  in  his  personal 
capacitv.  is  a  part  or  even  the  sols 
owner  thereof.  Farmers'  I,.  &  T.  Co. 
V.  Central  R.  Co.,  8  Fed.  Rep.  (,o. 

Bapilra.— The  receiver  of  a  railway 
may  be  authorized  to  make  repairs, 
the  expenses  lobe  charged  as  a  lien 
prior  to  existing  mortgnges.  Hoover 
V.  Montclair,etc.,R.  Co.,  29  N.J.  Eq,  4. 

ExpendltoT*    to    Dehftt    Competing 
Una.— In    an    appeal    in   the    United 
States  Supreme  Court,   in  Cowdre^  i>. 
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of  the  Secelver. — As  regards  the  contracts  which  tl 
make,  and  the  extent  to  which  they  are  bindii 
t,  there  is  some  uncertainty.     But  while  it  has  hei 

y  contracts  have  no  binding  force  until  sanctioni 

'  the  better  opinion  seems  to  be  that  if  the  contra 

t.  Co.,  93  U.  S.  351,  It  Gratt.  (Va.)  586;  1  Am.  &  Eng,  R.C 

receiver  was  not   au-  473. 

t   ihe   previous   direc-  When  the  buiinclaofii  railroad  cot 

,  to  incur  any  expenses  panv   conaists  in   part   at  least  of  t 

property   in  his   hands  through  trans  porta  ti  on  of  freight  (ro 

absolutely  eeaential  to  a  point  beyond  its  terminus,  it  wat  he 

ind  UK,  BEconleuiplat-  to  be  within  the  power  of  Ihe  court 

ntment:   and   that   hia  direct  the   receiver  to   lease  a  railro 

defeat   a  eub*idy   pro-  connecting  with   such    point    withe 

ily  of  Galveston  lo  aid  notice  to  the  parties  to  the  suit,    Mi 

jn  of  a  railroad  paral-  canlile   Trust  Co.  v.  Missouri,  etc., 

n  his  hands,  was  prop-  Co.,  41  Fed.  Rep  8 ;  43  Am,  &  Eng, 

although  such  road,  if  Cas,  469. 

ght     have     diminished  Unpaid    OalU. — As   to    the    power 

igi  of  Che  road  in   his  Ihe  receiver  in  gelling  In  unpaid  ca 
on   the  stockholders,  see    Receivei 

HnUaory  RMe. — Where  vol.  jo,  p.  335-     Sec  also  Ih  re  Birmii 

ific  clause  in  Ihe  order  ham.  etc.,   R.  Co.,  L,  R.,  18  Ch.   D 

receiver     authorizing  1S5 ;  3   Am.  &   Eng.  R.   Cas.  &16;  a 

mount  due  and  matur-  Freeman    v.    Winchester,    10    Smed. 

Is   and   supplies   about  M,  (Miss.)  577. 

nd  for  the   use   of  the  Loan.-In  £i/<ir;e  Carolina  Nat.  Bai 

held  it  could  not  prop-  iS   5.  Car.  1G9,  a  loan  of  (20.000  ■ 

■  iclude  the  paytnent  approved,   and  it  was   held  that  nior 

—  IB  finally  necessary    for    the    proper     success 

nent  for  management  of  a  railroad,  borrowed 

w  York,  the  officers  ot  the  road  while  acting 

low.  Pr.  (N.  Y.J  84.  receiver,    under    an    order     of    co 

w  Tnuti. — When   the  giving  them  power  "to  continue  in  1 

ring  a   receivership  are  possession     and    management   of    1 

chase   and  keep   in  re-  properly,"   should   be   replaced   out 

ary    rolling  stock,  the  the  fund  in  court,  realized  from  the 

ncKon  the  creation  of  a  come  of  the  road  while  in  the  receivt 

in  order  lo   allow  the  hands.     The   court   ciled   Cowdrey 

road   to  be   applied  10  Railroad  Co.,  I  Woods  (U.  S.)  337;  1 

intercal  on  the    bonds.  Ex  farlr  Brown,  it,  S.  Car.  1531 ;  9  A 

delphia,  etc..  R.   Co.,  g  &  Eng.  R.  Cas.  723;   and  /n  rr  Fif 

m.  k  Eng.  R.  Cas.  177.  Four  I'irst  Mortgage  Bonds.  15  S.  C 

r    Eailroadi.  — In   Mc-  304:  9  Am.  &  Eng.  R.  Cas.  739. 

R.  Co.   V.   Huggins,  3  Further,  in  Bavles  v.  Kansas  Pac. 

77,   it  was   held  llial  a  Co„  13  Colo.    181 ;  40  Am.   &L    Eng. 

p,>wer  to   lease  a  road.  Cas.  42,  it  was  held  that  where  ll  is 

1   by  him   without   Ihe  leged  and  admitted  that  the  receive) 

court   is  void,   and   no  a  railroad  company  managed   and  ci 

ill  be  made  10  the  les-  trolled  Ihe  business  of  the  company  > 

menls  made   by  him  in  operated  the   railwaj-,  a  contract   ri 

the  terms  of  the  lease,  tive  to  the  carriage  of  goods  will  not 

>.  McMtnnvitle,  etc.,  R.  held  to  be  in  violation  of  his  aulhoi 

"■)  359;  4  Am.  &  Eng.  until  the  aulhorily  conferred  upon  1 

bv  the  court  is  shown. 

y,  however,   authorize  1.  See  Lehigh  Coal,  etc.Co.T'.Cenl 

Iher  road  where  such  a  R.  Co.,  35  N.  ].  Eq.  416:  9  Am.  &  E 

estly   advantageous   lo  R.  Cas.  479,  where  the  court  by  \ 

interest.      Gibert    v.  Fleet,  V,  C.,  said  :  "The  receiver  n 

itjr,     etc.,    R.    Co,   33  undoubtedly,   appropriate    nxgneyi 
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evident,  or  if  the  contractor  had  no 
improvident  character,  the  court  will 
suffer  actual  loss  in  so  far  as  the  con- 
although  it  may  refuse  to  direct  its 


St,  to  and    suppties,    and    to    anticipate    in 

:  trust  these  respecft  the  future  needs  of  one 

dicing  of  these    eiganlic   corporations    by  el- 

y  ap-  press  orders  in  each  case,  would  re- 

J  au-  quire  the  whole  time  of  the  chancellor, 

itract  and    could     never     have     been      in- 

^ourt.  tended   by   this  legislation.      It   must 

I  and  have    been   contemplated  that,  in  the 

is  at  performance  of  these  multifarious  du- 

shall  ties,  some  degree  of  discretion   might 

mod-  be  accorded  to  the  receiver.    Whether 

■e!_v."  a  power    to   e^iercise   such  discretion 

with  would  not  be  assumed  to  exist  in  everj 

1  are  case,  without  a  special  order,  need  not 

:apa-  be  considered,  for  it  is   clear  that  the 

tract  chancellor  may    accord    such    discre- 

lUrt."  tionary  power  to  a  receiver  bj  a  gen- 

390U,  eral  order,  such   as  was  made  In  thli 

Co.  cause.     When  a  receiver  has  thus  ac- 

in  !■,  quired  discretionary   powers   to  oper- 

.   Eq.  ate  an  insolvent  railroad,  his  ponltlon 

.n,  49  Is  peculiar,  and  the  contracts  he  makes 
for  that  purpose  are  smi  gen/rls.  Such 

N.  J,  a  receiver  is  not  exempt  from  liability 

Cas.  to    answer    for    Injuries    inflicted   bj 

t  the  wrongdoing  or  negligence  of  those  he 

Ne-tu  employs    in    oprerating   the   railroad ; 

con-  yet    the    liability    is    not  a    personal 

I  the  one,  but  only  falls  on   the  receiver  as 

of  a  the  representative  of  the  property  and 
-  the  fund  managed  by  the  court,  and  dam- 
[orce  ages  recovered  for  such  injuries  are  to 
r  for  be  thus  collected.  Yet,  upon  such  Ha- 
lt an  bility,  no  suit  can  be  brought  except 
by  leave  of  the  court  which  appointed 
n  re-  the    receiver.      Such   leave,  however, 

con-  cannot  he  denied  unless  the  claim  ap- 

nnot  pears  manifestly  unfounded  and  vexa- 

I  any  tious      Palys  r.  Jewett,  32   N,  J.   Eq. 

1  the  30a;  Little  v.  Dussenberry,  46  N.  J.  L. 

nder  614;  1%  Am.  &    Eng,    R.  Cas.  63s;   50 

:hor-  Am.    Rep,  445.     Analogous  principles 

1  an-  shoitid  be  applied  to  those  acts  of  a  re- 

:llor.  ceiver  which  constitute  contracts  with 

er  to  third  persons   in   the  operation  of  an 

ition  insolvent  railroad  in  his  charge.     The 

t  di-  liability  of  a  receiver  upon  such  con- 

into  tracts  is  not  per<ional,  but  as  a  repre- 

But  sentative  of  the  trust.  The  enforce- 
ile  to  ment  of  them,  or  the  payment  of  dam- 
rail-  ages  for  his  non- performance  of  them, 

nee-  must       fall        primarily        upon       the 

m  of  property  and  fund    In    the   hands    of 

1;  to  the  court.     Relief  upon  such  contracts 

rials  must  In  all  cases  be  originally  pnr- 
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lit  of  chancer^.     If  the  minaged  bv  that  court  it  would  be  i 

tmeAj  Is  equitable,  the  passible  tor  that  court  to  carry  it  t 

erj   will  be  Invoked  to  He  cannot  complain,  therefore,  i(  i 

nary  mode.     If  the  ttp-  court  decline  to  direct  such  a  contr 

\dy  is  legal,  the  leave  of  to  be  performed ;  or,  if  it  has  been 

ue   the   receiver  at  law  pudiated   by   the    receiver,  to   ivi 

Lt  and  obtained,  and  that  damages,  in  the  ordinary  seme  of  1 

It  be  denied  unlets  the  term,    for  its   non- performance.    1 

to  be  without  founda-  tf  the   contractor  has,   in   good  fai 

hever  mode  the  court  of  entered  Into  a  contract  with  a  recc 

proached,  it  is  obvious  er,  clothed   with    discretionary   pc 

question    to    be    deter-  ers,    and    t>efore     the    unreasonsb 

her,  if  the  alleged  con-  ness  or  improvidence  of  such  con  I  r 

ty  are  of  a  character  to  has    been   brought   to  his   notice, 

K  applying  to  the  relief  judicially  determined,  has  made  pr 

termination  is  not  to  aratlons    for    its     performance,   i 

:in  the   theory  that  the  has  therein  expended  moner  or  c 

n    disregard     or    annul  tracted  obligations  which,  if  the  ci 

at   pleasure,   but  upon  tract  goes  on  unperformed,  he  cant 

nciples    applied    to   the  with   reasonable   diligence,    be  rei 

and   winding  up  of  an  bursed  or   protected  against,  then 

e  of  this   peculiar  char-  would  be  obyiously  inequitable  to  ti 
him  awaj   to  submit  to  such  loss, 

ract  has  been  completely  to  leave   him    to   such    redress  » 

id   its   perfortnance  ac-  might  be   entitled   to  against  the 

receiver,  and  the  claim  ceiver.     If  he  has  acted  in  good  fa! 

compensation,  relief  of  then,  although  he  may  not  be  entil 

luld  seem  necessarily  to  to  enforce  his  contract,  because  the 

unless     the    applicant  ceiver  has  acted  improvidently,  yet 

to  have   dealt   {raudu-  ought  not  to  be  allowed  to  suffer  act 

lively  with  the  receiver,  loss,  but  should  be  made  whole;  a 

nt  of  the  trust.    Even  if,  since   the  receiver  merely  represe 

It  of  the  chancellor,  the  the  fund,  be   should  be  made  wh 

Injudicious  or  improvi-  out  of  the  fund.     If  the  conduct  oF 

isonable,  unless  the  con-  receiver  require  It,   the   court  m\\ 

1    appear    to  have  con-  compel  him  to  reimburse  the  fund 

notice  of  the  improper  what  would  thus  be   taken   from 

econtract  no  just  reason  See  Mo  ran  v.  Ljdecker,  17  Hum 

for  debarring  him  from  Y.)  581. 

I    compensation,    which         In  Martin  v.  New  York,  etc,  R.( 

might,    for    his     nrgH-  36  N.  J.  Eq.  109;   li   Am.  Si  Eng. 

onduct,  be   required   to  Cas.  448,   In  a  review  of  the  gem 

ind.     But  if  the  contract  principles  relating   to  contracts  of 

>erformed,  and  the  ap-  ceiver,    it    was    said:     "A   receivei 

a  direction  for  its  per-  appointed  generally  merelj  to  opei 

amages  for  its  non-per-  and  manage  the  road  to  as  to  keep  ii 

It   course  is  to  be  taken  as  a   going    concern.     ...     He 

t>e  found  to  be  improvi-  therefore    no  power  and   no   right 

i^asonable,   although   it  Incur  expenses   or   to   make  contn 

!ar  that  the  contractor  other  than   such   as  are  necettarj 

it  was  of  that  character?  the    maintenance   of  the   roadt    In 

e,  to  direct  the  perform-  proper  state  of  repair  and  cfEdcncj. 

contract,    or    to    award  as  to  enable  business    to  be  carried 

its     non  -performance,  and  traing  run  in  the  ordinary  mam 

nd  despoil  the  trust  for  The  receiver  Is  regarded  as  theagen 

leiit    of  the   contractor,  the  court,  and   ought,  tn  strictneu, 

equity,  under  such  cir-  act  under  the  advice  and  control  of 

eemi    plain.    The   con-  court    In  everjr   instance.     Praetics 

eceiver  must  be  assumed  however,     this    is    imporsibte."     1 

if  he  seeks   to  enforce  court  then  referred   with   approval 

I  must  come  under  the  the  decision  In   Cowdrev  v.   Ralln 

jurt  of  equity,  and,  tf  it  Co.,  I  Woods  (U.  S.)  331.  of  whkh 

Dbeinjurioua  to  the  trust  opiiilon  bj  Bradley  J.,  has  been  quo) 
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re  Appointment. — The  receiver  is  n 
lue  a  contract  entered  into  before  \ 
n  any  grounds  other  than  necessity  f 
,  would  be  to  divert  the  earnings  fro 
he  receivership  was  created.  The  i 
tion  in  continuing  such  contracts  as 
ires  and  liabilities  necessary  for  a  si 
ims  for  loss  incurred  by  the  refusal 
1  contracts  remain  on  the  same  stat 
impany  incurred   before  the  receive 


Court  Lm»m   of  ooimMtlag  Unei.  —  S 

*e  Re-  lupra,    this    title,     Powers    of  Cot 
and     Receiver— Discretion      of    I 

'aul   R.  cei^ver. 

nl,  etc.,  OtmtTAOt  of  BMatrtr  »m  Ckrrlar.— 

3o.,  46  Bavles  v.  Knnsag  Pbc.  R.  Co.,  13  Co 

:tc.,  R.  181,  40  Am  &  En^.  R.  Can.  42,  It  v 
held   that  where  it  is  alleged  and  i 

.  Co„  6  mitted  that  the  receiver  of  a  railrc 

^ng.  R.  companj     managed     and    contrail 

eceiver  the    business    of     the  'company    a 

I  lo  be  operated  the  raliH-ay,  a  contract  re 

amings  tive  to  the  carriage  of  goods  will  1 

'ership.  be    held    to    be    in   violation   of    1 

.115.  authority     until    the    authority    cc 

I  Boads.  [erred  upon  him  by  the  court  13  shov 

la   not  Bayles  !■.  Kansas  Pac.  R.  Co^  13  Co 

the  re-  i8l  ;  40  Am.  Si.  Eng.  R.  Gas.  41. 

•ary  to  Powtr  of  Bftlt. — As  to   the  power 

nder  it  the   receiver   to  sell,   see  lupra,   t] 

cannot  title.  Receiver's  Sales.     See   Midd 

rt  con-  ton  V.  New  Jersey  West  Line   R.   C 

ele  [he  15  N,  J,  Eq.  306. 

104  U.  1.  OonllniiULa*  of  FOoUnf  Coulrut 

9.     He  In   Central   Truit   Co.  v.   Ohio   Ce 

for  the  R.  Co.,i3Fed.Rep.3o6;23Am.&Ei 

which  R.   Gas.   670,   it  was  decided  that  a  1 

iluable  ceiver  ofa    railroad    is    warratTted 

is  cui-  continuing    a     pooling      contract 

I  Iowa  force,  where  it  U  for  the  benefit  of  I 

'  «anc-  road.     Where  such  contract  has   be 

either  executed  the  receiver  cannot  set  up 

oad  or  invalidity,  but   must    account    to     t 

Wash-  other    contracting    roads    for    roone 

.(Va.)  received  under  It.     This  contract  pt 

Ken-  vlded  for  the  equalization  of  the   bu 

1  Dill.  neiB  and  earnings  of  the  road  upon 

!■.  Chi-  basis  agreed  upon   among   the   sevei 
roads,   the    prices     of     transportati 

made  being  fixed  by  commissioners  appoint 

lilroad  under  the  contract  which  was   in    foi 

ceived.  and  in  operation   between    the   partj 

a  nee-  when  the  bill  was  filed  and   a   receit 

innect-  appointed.      No   specific   directions 

ved  to  regard  to  il  were  given  to   the  recelv 

mston,  at  the  time  ofhis  appointment,  or  sini 

It.  584.  knd  thinking  Ihe  c< 
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^.iment  and   discretion   In   reference 

The  contract  itself  was   a  cus- 

mary  one  among   railroads,   and  the 

nrciver  believed  it  to    be    reasonable 

uid  fair,  and  that  it  was  expedient  to 

:antinue  it  in  force.     This  he  has  done 

¥ith  the  effect  al reader  stated.      Good 

raith  requires  that  the  proceeds  arising 

irom   its  operation,  and  which  by   its 

terms  belong  to  the  petitioner,   should 

be  paid  over  to  it,  without   regard  to 

the    questions   now  made    as    to   the 

original  validity  of  the  contract/' 

Bxeoatlon  of  Ckintraet  to  ^•*t'*«*»  a 
Bwlteli.— In  Brown  v.  Warner  (Tex.). 
45  Am.  &  Eng.  R.  Cas.,  97,  it  was  held 
that  the  receiver  of  a  railroad  company 
is  not  bound  to  carry  out  the  company's 
contract  to  maintain  a  switch  at  a  given 
point,  and  cannot  be  held  liable  in 
nable,  damages  for  removing  such  switch 
3a  be-  previously  maintained  bjr  the  com- 
panv. 

T'he  court  hy  Gaines,  J.,  said :  '*When 
the    appellants    were    appointed     re- 
ceivers and  placed  in  charge  of  the 
«.    vf-cholders    railway,  there  was  a  contract  existing 
<,i»  -iu€  then    between  the  railway  company  and  the 

plaintiff  for  the  maintenance  of  the 

switch    at  Warner's    Station.      That 

was  purely  a  personal  contract.    The 

duty  of  the  receiver  was  to  hold  and 

.     '*ts  contract,     operate  the  railroad,  and  they  were  no 

.^    veil  known     more  bound  to  carry  out  the  compa- 

,.«    >t;eking    to     ny's  contract  to  maintain  the  switch 

T  _it  have  been     than  they  were  to  discharge  its obliga- 

_  *  irst  viiligence.     tions  to   pay   money.     When  in    the 

*tr«  not  fore-     management  of  the  road  they  deemed 

:.:<!»  eventuated     it  proper  to  remove  the  switch,  and 

«:  cash  balance     did  remove  it,  the  contract  of  the  com- 

>i;  contract  has     pany  was   broken  and  it  was  liable  in 

V   ^e  transac-     damages  for  its  breach.    That  the  ap- 

^'  which   that    pointment  and  acts  of  the  receiver  do 

^  question  now     not  absolve  it  from  its  liability  to  carry 

woiether  an  un-     out  its  contracts,  was  decided,  in  effect, 

.^^    <t-'r  contract  shall     by   this  court  in   Hunt  v,   Reilly,  50 

^        «  ur'.her    damages     Tex.  99.     If    appellee  was  unable  to 

. .  4s,*.ir*t  a  party  who    recover  damages  of  the  company  for 

^   ._    onvier  it.      It   is    its  breach  of  the  contract,  by  reason 

^  .«.  who     has     re>    of  its  insolvency,  it  is  a  misfortune  he 

"*     ^  ^^  t^vj  benefits  to  be    has  suffered,    doubtless    in    company 

^.  ^.   account  for  the     with  numerous  other  simple  contract 

,  r-^/.itv**  which  by   its    creditors.      For  the  failure  to  perform 

' ,  A.tv»ffcter,  and   which    the  contract,  his   cause  of  action  was. 

t•T^   tl  retains.     The    against  the  company ;  and  it  was  not 

v«   vx^*  ^^  '*®*»  ^**  "^^  ^  ^^^^    character    which    could    be 

,>»tuNAinant  or  the  re-  brought  against  the  receivers  without 

Hvvvc«d  to  in    season  leave  of    the    court.     Stat,  of  U.  S., 

^.^,   «cHild    have    been  1886-7,   p.  543, 4  3.      The  authorities 

^^  V  its  recognition  and  bearing  directly  upon  the  question  un- 

!^^'^>  take  proper  steps  der  consideration  are  not  numerous, 

.^^iver    was    neces-  but  they  are  all,  so  far  as  we  have  been 

to  exercise  bis  own  able  to  find,  in  accordance  with  the 
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r,  that  beine  deemed  the  real  con- 

Lpreis  com-  tideration   for  the  grant  of  the  ease- 

of  tbe  rail-  menl.     The  court  declined  to  decide 

I    a   specific  whether  or  not  the  receiver  was  bound 

t,  made   be-  to  carrj  out  the  contract  to  take  and 

intment,    to  paj  tor  the  water,  had  bo  much  of  the 

Isinant.     In  agreement  stood   as    an   independent 

:    'The  road  contract     We  conclude  that  the  courl 

ler  In  a  suit  erred  in  overruling  the  demurrer,  and 

era  to  fore-  therefore   the    judgment   is   reversed, 

le  appellant  and  the  cause  remanded." 

neither  ex-  The    payment    of    indebtednesg  in' 

ion    touches  curred  more  than  ninety  days   befon 

cense,  as  in-  the  appointment  of   the  receiver,  wai 

mpl}'  aeon-  approved  in  Miltenberger  v.  L-oganS' 

1  of  persons  port  R.  Co.,  lo6  U.  S.  386;   la   Am.  S 

I.  A  speciRc  Eng.  R.  Cas.  464,  on   the  ground  thai 

ivers  would  the  payment  of  such  claims  was  indls' 

or  payment  penaable  to  the  business  and  existence 

ed  to  make,  of  the  road. 

ed  to  satisfy  Powerof  BMelTertDTBrmluataTnuii' 

aney,  as   by  porUitlDD    AironKetnenti. — Where   th« 

e   enforced.'  receiver  of  a  railroad  company   makei 

icognixed  in  an  arrangement  for  the  transportatioi 

,   115   Mass.  of  the  freight  and  passengers  of  an 

,  Edw.     Ch,  other  railroad  company  over  the  lini 

I  V.   Boston,  of  his  road,  and  there  is  no   proviiioi 

In  the  last  making    the    arrangement  obligator; 

lie  receivers  on  either  party  for  any   stated   periot 

'or  this  pur-  of  time,   the   receiver  may  terminati 

le  property),  such  arrangement  at  will,  without  pre 

n   and   con-  vious    notice    to   the  other  company 

iperation  of  Investment  Co.  v.  Ohio,   etc.,   R.  Co. 

business,  be-  41  Fed.  Rep.  ^78. 

its    proper  But  a    receiver    cannot    Impeach  1 

'    fulfill   tbe  grant  made  by  the  company  prior  ti 

ion  so  far  as  the   inception   of  the  receivership,  ii 

not    pay  Its  fraud  of  creditors.     Higgins  v.  Gille 

which  are  sheiner,  36  N.  ].  Eq.  308. 

liminish  the  In  Ellis  v.  Boston,  etc.,  R.  Co.,   in; 

heir  control,  Mass.  I,  the  court  held  that  a  contrac 

charged  as  entered  into  with  an  express  companj 

>erty,  or  are  by  which  the  latter  was   to  apply  cer 

preservation  tain  earnings  of  the  railroad  to  a  deb 

e  of  Howe  v.  of  the   railroad  corporation,  gave  thi 

Am.  &  Eng.  express    company    no    Hen   upon  thi 

if    the    land  property  or  rights  of   the  corporation 

■any  a  right  That    the   receivers   were     under    n< 

Dnsideration  obligation  to  fiulfiU  it,  either  by   per 

■ing  to  take  forming  the   service  stipulated  for  01 

ging  to  him,  by  applying  any  earnings  of  the  roat 

rice.     A  re-  while  manai^d  by   them  to  the  pay 

:d   over   the  ment  of  the  debt  of   the  corporation 

■,   continued  And,   turthei ,   that    the    payment    o 

it  refused  to  debts    to    the  corporation  preriouslj 

ake  and  pay  contracted   would    be   inconsistent  a: 

1  that  there  well  with  the  nature   and   purpose   o 

d  that,  since  the  office  of  the  receivers  as   with  Ihi 

to  the  right  terms    of    their    appointment.    The; 

or  lis  fulfill-  have    no    right    to     appropriate    thi 

vaa  also  held  property  andatiets  of  the  corporatloi 
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able,  and  probably  h<  n 
tinued  to  act  under 
pajr  over  in  accordai, 
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accumulated  in  tlu 
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■  izcnue 
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^e-reiring 

com- 


rs- — ixie  infra^  this  title,  Rela^ 

-^jaL  Against  the  Beoeiver.* 

_:"ZRS.* 

1.  Penonal  Liability.— 

:  -r  of  a  railroad  is  not  personally 

-!i7  for  misconduct,  or  when  he 

-^\'  .egally  exercise.* 

r^iii  liability  of  the  receiver  means 

-    -:'^^  or  property  which  the  court  is 

—  nf  a  receivership.* 

•m.  r^g..igffi^  and  Torts  Dnring    Beoeiver- 

__  ^  Common  Carrier — (i)  Receiver 

— A  receiver  operating  a  railroad  and 

~  -  I  ne  company  is  liable,  in  his  official 

.    ::rrer.      He  is  amenable  to  the  same 

r   :rrs  ind  negligence  of  persons  employed 

Lz^  of  erty  belonging  to  another,  such  person 
may  bring  suit  therefor  against  him 
personally  as  a  matter  of  right,  for  in 
such  case  the  receiver  would  be  actin| 
ultra  vires,      Parker   v.  Browning,  8 

Paige  (N.  Y.)  3S8;    35  Am.  Dec.  717; 
Hills  V.  Parker,  iii  Mass. 508;  15  Am. 
.,_-a.r  -cbt^isting     Rep.  63. 
,  --/«r  -t  the  re-        8.  Vol,  20,  p.  144. 

jr-^^nv  is  au-        4.  See   Receivers,  vol.  ao,  p.  119. 

.^    »r«"  tne  road     Railroad  receiverships  present  no  pecu- 

^    r^-'-s^r    may,    liarity  in  this   respect  except  with  re- 

«>   orvonc  of  the    gard  to  the  distinction  between  the  per* 

^r  Trr^riiL  the  con-     sonal    liability   of  technical  receivers, 

r   <:va  case  on     and  of  trustees  who   are  permitted  by 

«^*    rctf rested  be    the  court  to   take  possession  and  oper- 

^     I  nira    Iron,    ate   a  railroad   under  the  terms  of  t 

^  j5  N.  J.  Eq.  284.    trust  deed  for  the  benefit  of  mortgagees. 

rnr  rxrcriver   in-     As  to  this,  see  infra^  this  title,  Liahil- 

'  rric  out  the  pur-     ity  of  Railroad  Receixfers^    Damage 

i:?oointed,  arc     Arising  from  Negligence  and    Torts 

'^-•n^nt  over  all     During  Receivership;  Receiver  Liable 

as  Common   Carrier;     Trustees  Per- 
mitted to  Operate  Personally  Liable. 

5.  See  Receivers,  vol.  20,  pp.  109, 

248.     Railroad     receiverships    present 

n  iJK-  extent  of  the    but  one  peculiarity  in   this  connection, 

,    xL'^cci  will  be  found     though    the     variety    of    instances  in 

-«*.  ^te.  under  Suits,     which  they   are   officially   liable  is  in- 

;^'vur,  104  U.  S.  126;     creased,   of  course,   by    reason  of  the 

<_    vT^s^  i;    Newell  v,    greater    extent    of    their    powers   and 

^  >^^     5ee  also   Lyman    duties.     The  liability  as  a  common  car- 

X    C*x.  59  Vt   167 ;  30     rier  and  for  damages  resulting  from  the 

^  ^"js^  210,  negligence  of  the  receiver's  croplov^ 

-,-.M':{  ooinion  of  Miller,    is   peculiar   to    railroad   receiverships, 

^-^xir.  104  U.  S.  126;     and  will  be   found   treated    infra^  thU 

►^^  ^^^v.  I.  title,  Liability  of  Railroad  Keceiven^ 

xcft*"^r   wrongfully   or     Damage   Arising   from     Negligent* 

pio«session   of  prop-    and  Torts  During  Receivership, 
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ible  to  the  railroad  company  when  it  is  itself 
Receivers  cannot,  as  public  officers,  claim 

general  point  Wtun  DetMt  BxlitMl  iriiaii  B«oalT«r- 

1  their  official  Took    PotMtilan   and  an   Injury   after- 

■riere.    Little  ward    results  therefrom,  the   receiver'*. 

.  614:  >5  Am.  liability  U  the  same  ai  irthe  defect  arose 

1.  Rep,  44.5;  during   his   management.    Texat,   elc„ 


ihio  St,     _,,, 
■•.  Bunnell,  ^o 
smith.  49  Vt. 
[a»5.39s;  Me 
544;  ;s  Am 
H  V.  Duncan, 
1.  &   Eng. 
ilveston,  ei 
igh  Coal,  e 
N.J.Eq.5, 
1;   kinnev  v. 
II  V.  Indian- 
I.  .<;7;  Klein  v. 
4;   Ex  farle 
Am,  &  Eng. 
>hn(on,  19  5. 


R.  Co.   T.  Geiger,  79  Tex.  13. 

PasMiisara,— Liabililv  for  injury  tt>. 
passengers :  Barlett  v.  Keim,  50  N.  J- 
L.  ajoiji;  Am.  &.  Eng.  R.  Ca».  15; 
Mobile,  etc.,  R.  Co.  ^■.  Davis,  63  Miss. 
i7i;]6Am.&  Eng.  R.  Cas.4a5;  Brown- 
i',.Waba8h  R.  Co..  96  111,  197;  1  Am. 
&  Eng.  R.  Gas.  636;  Ryan  v.  Hays,  62. 
Tex.  42;  33  Am.  4  Eng.  R.  Cas.  501  i 
Exfartt  Brown,  i?  S.  Car.  518;  9  Xm. 
&  Eng.  R.  Cbs.  733;  Newell  v.  Smith, 
49  Vt.  m;  Kein  v.  Jewett,  i&  N.J. 
Eq.  474;  falys  7'.  Jewett.  3]  N.  J,  Eq_ 
301;  Potter  i:  Bunnell,  20  Ohio  SU 
IS9;  Winbourn'g  Case,  30  Fed.  Rep. 
167;  Pope's  Case,  30  Fed.  Rep.  169; 
Dillingham  r'.  Anthony,  73  Tex.  47  ;  37 

N,  J.  Eq.  474,     Am.  &  Eng.  R.  Cas.  i. 

.  Ci  said  :  "A         Sblppen. — Liability   for   damage   lik. 

)ad  under  the     freight :  Melendy   r.   Barbour.   78  Vn, 

stands,  in  re-     544 ;  25  Am.  &  Eng.   R.  Cas.  611 ;  Kan- 

f.just  where     sas  Pac.    R.  Co,   %:  Searle,  n   Colo   1  \. 

-eiloperaiing     35  Am.  &  Eng.    R.   Cas.  6;  Nichols  i. 

1   whether  or     Smith,  115  Mass.  331 ;  Newell  r.  Smith,. 

"or  negligence     49  Vt.  JS/;, 

ne  rules  that        Smployeai. — Liability    to    employes. 

rporation  was     (or    defective    appliances    and   tiepli- 

it  before  the    gence    of  other    employes:     Kain    v. 

iciple  it  would     Smith,  80  N.  Y.  45S;  a  Am,  &  Eng,  R. 

lerson  can  be     Cas.   545;    Rogen   i-.  Mobile,  etc.,   R.. 

:   righu    and     Co.  (Ten n.)    12   Am.   &  Eng.    R.  Gas. 

ler,  especially     441 ;  Sloan   v.  Central  Iowa  R.  Go  ,  61 

e    franchises     Iowa  738;    in    Am.   &   Eng.   R,   Cas. 

Deration,  ex-     145;  Ex  f arte  Brown,  15  S.  Car.  518;  9. 

ind  liabilities     Am.    &    Eng.    R.   Cas.   733;  Meara  i'. 

ether  the  re-     Holbrook,   ao   Ohio.  St.    137;   5    Am. 

officer  of  the     Rep.  633. 


or  Its  crcdit- 

xiwers  of  the 
Is  duties    and 


The  c:ommon-law  rule  that  a  master 
Is  not  liable  to  his  servant  for  injury 
caused  by  the  negligence  of  a  fellow- 
servant  Is  modiiied  by  statute  in  Eng- 
land and  in  manyof  the  United  States, 
so  far.  at  least,  as  concerns  railroads.. 
Whether  these  statutes  extend  to  re- 
ceivers who  are  operating  a  railroad  is 


ice.  It  is 
very  grant  of 
her  expressed 
properly  ex- 
ntee  shall  be 
;  directly  and 


though  j] 


■M  oper 


^s  the  language   ot 


(Tfor/riVi.— In  this  State  the  statute- 
provides  that  "  Railroad  companies 
.  .  .  shall  be  liable  to  such  em- 
ployes as  to  passengers"  for  Injuries, 
u-lslng  from  Degligence,and  that"  if  tbe 
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immunity  from  actions  for  the   negligence  of 
even  where  power  to  operate  the  road  is  confer 

person  injured  is  himself  an  emplojj  emplojjs  of  the  ci 

of  tlie  company,  and  the  damage  was  that  "  all  the  duti* 

'Caused     by    another   employ^     .     .     .  posed   upon   corp 

bis    employment     by     the     company  operating    milwa; 

ahull  be  no  bar  to  the  recovery."  (Ga.  shall    apply    to    i 

Code  1873,  J^ioS^,   1036).     Henderson  owning  or  operati 

V.  Walker.  3s  Ga,  481,  was   an  action  as  If  they  were  tx 

against   receivers  in   their   official   ca-  in,"  lo-a/a  Rev,  Cc 

pacity  to   ri^euver  damages   for   injury  In  bloan   v.  Cent 

tn  a  servant  caused  by  tTie   negligence  towa  738;  11  Am. 

of   a  tellow-tervant.      Held,   that   the  it  was  held  that  tli 

statute  referred  only  to  servants  of  a  to  receivers  opera 

railroad   company,  and  would  not  be  that  the  receiver! 

construed  as  extending  to  servants  of  for  damage  to  his 

the  receivers  of  a  railroad  company;  the  negligence  of 

and  that  the  receiiers  were  not  liable.  fltatntory  I>at7.- 

The  court  by  Bleckley,  J.,  said:  "  He  aovri  {Session  La 

(the  plaintiff)  resLs  his   case  on  a  stat-  provides    that    ra 

utory  right,  and  yet  does  not  put  him-  shall  erect  and    n 

sell  into   the  only  class  to   which  the  that  failing  to  do 

right    belongs.     The  company  Owning  tion  owning  or  Op 

the  road  had   no  employes     .     ,     .     A  shall  be  liable  in  1 

court   of  equity,  by  its   officers,  the  re-  Injury     tu    stock 

ceivers,   had   possession   of  the  road  ;  such  failure.     Hcl 

and  the  plaintiff,  instead  of  hiring  him-  Co.  t.  Wabash,  eC 

self  elsewhere  to  a  railroad  company  or  Rep.    11,    that    n 

CoqKiration,  voluntarily  hired  himself  railroad  are  liable 

to  these  ministers  of  the  law,     .     .     .  Presumpttoa  tha 

They      represent,    not    the  company,  atlnf  Tnln  —  In   1 

but  the   court,     .     .     .     Doubtless  the  134  III.  46,  it  was 

receivers    as  common    carriers  bear    a  tion  against  the  r( 

relation  to  the   public  very  similar  to  company   to   reco 

that  of  other  common  carriers;  but  the  Injury    received   1 

difference  between  the  public  and  this  fact  that  the  defen 

plaintiff  is,  that  the  general  public  can  as  such  receiver  tt 

appeal    to  a  general  law  applicable  as  accident  occurred 

against  all   common  carriers,   whereas  unless  there  Is  a  d 

the  plaintitT  must  invoke  a  special  Stat-  1.  Meara  r.   He 

utory  provision  which  will  not   reach  137,   Little  i\  Dub 

all   employers  alike,  but  only  railroad  614.   2;    Am,i£    E 

companies    ...     it  is  clear  that  the  Am.    Rep.  445;  C 

employes   o(  receivers  are  not  within  St,  335. 

the  words  of  the   code,  and  to   extend  Little  v.    DusenI 

the     wnrda     by     construction     .     .     .  614:  ],<;   Am.  &   Ei 

would     be    attended    with   difficulties  Am.  kep,  445,  w4 

both   te-hnical   and   practical."     This  receiver   to  recove 

'Case    was    followed     in    Thiirman    r.  caused  by  alleged  1 

Cherokee   R.   Co.,  56   Ga.  376,   which  of  said   receiver  in 

held    that  an   action    wou  d    not    lie  road.     The   receiv 

again!:tthe  corporation  for  injury   re-  road   under  the   } 

ceived  through  negligence  of  a  co*em-  (Rev.,  p.   193.  {  n 

ploy^    while   tl>e  railroad   was  in  the  "whenever   any   i 

hands  of  a  receiver.  company  in  this  S 

Jotva. — In    Iowa,  it  is   providt'j   by  Into  the  hands  of 

atiitute  that,  "  Every  corporation  o.ier-  ance     with  the  ac 

atlng  a  railway  shall  be   liable   for  all  supplement,   the 

■damages  sustained  by  any   person,  in-  hereby    empowei 

eluding    employ^    of    such   corpora-  railroad  for  the  um 

tion,"  in  consequence  of  the  neglect  of  urged  that  the  re 
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jiring  leave  of  court  before  a  suit  can 

zx  applies  with  equal  force  to  actions 

s.' 

'y  Liable. — A  receiver  is  net  personally 

:mployds,  but   is  only  so  liable  in  his 

however,   personally  liable  when  he 

itatu'  if  Iransactlng  its  buiinesB  in  the  usual 

nmon  way."     Com.  n,  Runk,   36  Pa.  St,   335, 

I  that  was  an  action   against   receivers  to  re- 

e  im-  cover  taxes  due  the  Slate.    Tlie  receiv- 

*  lia-  ers   were   appoinicd  by   on   act  of  the 

.  as  a  State  legislature.  Held,  that  the  receiv- 

ioud-  ers  were  liable  in  their  officiBl  capacity, 

f  the  1.  See  Receivers,  vol.  20,  p.  148. 

been  a.  Camp  f.  Barney,  4  Hun   (N.  Y.> 

■d   to  373;    Newell   v.    Smith,  49   Vt.    355; 

icers.  Rock  -a.  Williams,  3   Hen.  &  M.  (Va.) 

enial  30S;  Meara   v.  Holbrook,  zo  Ohio   St. 

,tinct  137;  .^  Am.  Rep.  63-);   Com.  v.   Runk, 

ch  as  j6  Pa.  St,  135 ;  Kain  f .   Smith,  80   N. 

whip  Y.  45S;   3  Am.   &   Eng.   R.  Cas.  545; 

iuties  Cardot  v.  Barney,  63   N.   Y.   181;   'lo 

none  Am.  Rep.  533. 

they  In  Ryan  v.  Havs,  62  Tex.  43;  33  Am. 
r  for  &  Eng.  R.  Cas.  501.  the  court  by  Stay- 
it  be  ton,  J.,  saj's:     "The  sole  liability   ofk 

The  receiver  exept  in  cases  where  he  "is  pcr- 

r  said  Bonally  at  tault,  is  official;   and   when 

does  his    oflicial   character   ceases   and   the- 

L  im-  property,  through  which  alone  his  olfi- 

y  the  cial  liability   may   be   discharged,    has 

lublic  passed  from  hU  hands,  in  pursuanto  of 

rail-  the  orders  of  the   court  that  appointed 

ituto-  him,  and  he  has  been  by  that  court  dis- 

atute  charged  from  his  trust,  then   no  judg- 

pany  ment  can  he  rendered  against   him;  for 

ly  tie  with  the  termination  of  his  ofKcial  ex- 

>nve-  istence  ends  his  official  liability." 

1.     If  In     Davis     v.     Duncan,      19.   Fed. 

cease  Rep.    477;    17    Am.   &   Eng.   R.   Cas. 

iltied,  195,     the    court     by     Hill,    J.,     said: 

"  '■ '            ■                      '1  principle 


:  part  so  liable  few  mi 

pub-  sponaibility  of  such  a  trust.     It  is  only 

'  who  when   he  himself  commits    the    wrong 

f  the  that  he  is  held  personally  liable.     The 

;h  of.  proceedings  against  him  as  receiver,  for 

.hield  the  wrongs  of  his  employes,  is  in  the 

Ipro-  nature   of  a   proceeding   in    rem,   and 

from  render*  the  property   in   his  hands,  as 

;  the  such.  liable  for  compensation  for  such 

lange  injuries." 

o,  by         Com.  v.  Runk,  z6  Pa.  St.  33s,  was  an 

ellor,  action  against  defendants  as  receivers, 

if  the  to  recover  taxes  due  from  a  corporation. 

esen-  Held,  that  the  judgment  must  be  en- 

hers,  forced  only  againit  funds  In  theli  hands 

d  be,  aa  receivers. 
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nmits  the  wrong,  or  where  he  fails  to  exercise  re:isc 
I  the  selection  of  qualified  employes.* 
tees  Permitted  to  Operate,  Personally  Liable. — A  d 
IS  been  drawn  in  regard  to  personal  liabiUty  bctwe 
iceivers  who  arc  directed  by  the  court  to  operate 
d  trustees  or  mortgagees  who  are  permitted  to  open 
[or  the  benefit  of  creditors.  Such  trustees  or  mo 
crating  a  railroad  are  personally  liable,  and  are  d 
the  immunity  accorded  to  official  receivers.* 

Barnc}',  63  N.  Y.  181;  ao  its  authority;   the  court  Itself  at- 

;,  WB*  an  action  against  a  had  poBseEBion   of,  or  control  uver 

inally  to  recover  for  dam-  He  went  Into  possession  of  it  with 

inger  caused  bji  the  negli-  aseociates   by  virtue  of*  contiact; 

employ^.     Held,  that  tiie  was   permitted,  not   directed,    bj 

not  liable.     The  court  by  court   to  make  it,  and  this   permiss 

d;     '*The   defendant  was  will  serve  him  in  accounting    for 

he  court,  obeying  Its  or-  management  of  the  Vermont   CenI 

■rylng  out   its'  directions.  Railroad.     So  far  as  the  Ogdensbi 

:o  llie   road  and  its  opera-  and  Lake  Champlain  road  is  concert 

ely  official,  and  he  had  no  the  court  will    not  trouble  itself;  foi 

ir  control  over  the  earn-  the  court  authorized  the    contract 

his  position   was  analo-  will  eee  that  by  its  terms  the   recei 

•f  a  public  officer  charged  from  that  road  are  to  be  taken  by  t 

ities.  in  the   perfonnance  defendant  and  others,  not  as  reeciv 

I  compelled  to  act  In  part  and   officers  of  the  court,  but  as   c< 

.     .     The  employment  of  tracting  parties     .    .     ,     ifthedefei 

necessity,  and  expressly  ant  had  confined  his  action  to  the  n 

e  court;  and  if  in  the  per-  over  which  he  was  appointed  receii 

this  part   of  his   duty  he  it   may  be  conceded   that  the  rule 

and   selected   only  com-  plied  in  Cardot  i'.  Barney  (63  N. 

,   he   had  dlschai^ed   his  38[ ;  zo  Am.  Rep.  533.   holding  th a 

.    the  defendant  should  receiver  is  not  personally  liable)  wo 

o  answer  for  his  own  acts  serve  as   a   defense.    Outside   of  t 
State  he  stands  as  an  individual  lii 

>.  Barney,  6j  N.   Y.  281;  for    his  own    negligence    whether 

53,1<  Davis  I'.  Duncan,   19  acts  personally  or  through  agents. 

;  17  Am.  ft  En^.  R.  Cas.  cannot  be  shielded  by  a  descriptior 

liver   is  personally    liable  his  position  or  a  declargtion  that  h< 

actual  knowledge  of  de-  acting  in   an   official   character     1 

nery  and  equipments  and  court  through  which  he  derives  it  I 

occurs     In    consequence,  no  jurisdiction  over  the  subject  of 

LTenport,  9  Helsk.  (Tenn.)  contract  or  power  to  enter  a  decree 
be   enforced   outside  of  the  State 

Smith.   80   N.   Y.  458,  1  whose  htws  It  was  created     ... 

R..  Cas.  54q,  was  an  action  defendant  could  do  no  act  virlale  ojf 

recover  damages  caused  in    this   State,    and     although    cal 

:nce  of  employes,  against  manager  or  receiver,  be  was,  as  to  t 

have  been  appointed  re-  plaintiff,  merely  an  operator  of  the  r 

Vermont     Railroad   cor-  road." 

he   court  of   chancery  of        In  Rogers  f.  Wheeler,  43  N,  Y.  ; 

id  had,  with  the  consent  defendants    were    trustees   for   boi 

of   that  court,   leased   a  holders  and,  the  bonds  not  being  pi 

ailroad  Co.,  its  road  and  they   foreclosed   the  same  by  suit 

for   a  term  of  years.     It  permission  of  the  court,  purchased  1 

at  they  were   not  person-  mortgaged  property,  and  operated  1 

t  only  as  receivers.     The  road,  receiving  the  income  and  payi 

ifortb,  J.,  said:  "The  de-  the    expenses    thereof.     In  an   act: 

not  in  posse*s<on  of  the  against  them  tor  loss  of  freight,  the  1 

officer  of  any  court  or  by  fendant    averred  this    bet  and  ata' 


iT  RECEIVERS  {RAILROADS). 

regard  thereto,  the/   acted  m     dent  wat  In  poBseulon  or  the  Mid  rail- 

.    — I k.  — •    .„  I —    u-ij     road   ai  receiver  and    manager  of  the 

Vermont  Central  and  Vermont  and 
Canada  Railroads,  ieseeei  of  the  said 
railroad.  It  was  held  that  Ihia  plea 
wat  Insufficient,  the  court  hy  Poweri, 
J,,  »aid:  "The  «ame  person  who  wat 
the  receiver  of  Ihe  roads  was  the  lessee 
of  the  Addison  road,  but  this  did  not 
make  the  Addison  road  receivership 
property  nor  eipose  it  to  administration 
as  such  \iy  (tie  Franklin  county  court 
of  chancery.  The  receiver  acquired  It 
by  contract  and  not  by  decree  of  the 
court  of  chancery.  If  the  court  of 
chancery  consented  that  Its  receiver 
might  step  outside  his  proper  function 
■s  receiver  of  the  Vermont  and  Can- 
ada and  Vermont  and  Central  railroads, 
and  engage  as  lessee  in  business  for- 
eign to  the  administration  of  the  prop- 
erty In  the  hands  ofthe  court,  he  stands 
as  to  such  business  and  as  to  all  per- 
sons emploved  bv  him  or  having  busi- 
ness relations  with  him  In  the  conduct 
of  such  foreign  business,  not  as  receiver 
In  the  sense  that  he  la  therein  officer  of 
the  court,  but  as  a  party  jbi  /'nr-ij,  act- 
ing upon  hia  own  responsibility.  The 
order  of  the  court  If  sanctioning  his 
engagement  in  such  outside  business  Is 
available  to  him  Iti  the  settlement  of 
his  accounts  as  receiver  of  the  roads  In 
the  hands  of  the  court,  but  not  as  to  his 
responsibility  to  other  persons  dealing 
with  him."  To  the  same  effect  Is  the 
Town  oi  Roibury  v.  Central  Vermont 
R.  Co.,  6oVt.  iJi. 

A  railroad  defaulted  In  payment  of 
Interest,  and  under  the  terms  of  the 
mortgage  the  trustees  In  such  mort* 
gage  took  possession  of  the  road  and 
operated  It.  A  passenger  who  wai 
Injured  by  alleged  neghgence  In  the 
operation  of  the  road,  brought  suit 
against  the  trustees  personally,  tleld, 
that  they  were  liable.  Sprague  r. 
Smith,  29  Vt  411;  70  Am.  Dec.  424. 
In  this  case  the  court,  by  Redfield,   C. 

J.,  said;  "The  defendants  are  trustees 
ar  the  benefit  of  certain  bondholders 
of  the  Vermont  Central  railroad.  ,  .  . 
The  first  question  made  in  the  case  la, 
whether  the  defendants  are  personally 
liable  .  .  .  while  they  continue 
to  operate  the  road,  and  receive 
freight  and  pay  for  carrying  passen- 
gers, for  the  benefit  of  the  resluii  qae 
Irastent.  It  Is  well  settled  In  practice, 
and  by  repeated  decisions,  that  the 
lessees  of  railroads  are  liable,  to  the 
same  extent  as  the  lessors  would  have 
been,  while  they  continue  to  operate 
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wQcfit.  n 
aod   the 


1     -.--■'.    mil  upon   similar 

.  -K    .iT.n    which   lesseei 

-.  -.    ittisin^  the  frsnchis 

•  ■■>.  .xiT  the  time,  must 

■>     .1     'ic»  ixf  the  osteliBihli 

-.-.    '(-"ciLr  u>  the  public  to 

-,iii    111'  irauchists  of  the  c 

J  ,>i:  perpleiing  in  the 

.>,ir«  •'tr»ngers.   sufferin 

■     .^t   ihe   M^ligence  of  o| 

.  ^.1    lie  Jvt'endiints'  control 

1 .-  .1^     the    partj-    exerci^ii 

Witfu  :'.  Farnum,  9  Allen 
,;,  tior.  ±xx  Bctioo  personallj' 
n  ;tiisi<e»  under  a  mortgi 
,..1.1  I"  ihe  rsilroad  companj 
.u  L.uilt  ill  the  terms  o£  mort 
'lu-iif-^  had  entered  into  pose 
■lie   ro.id  and  operated   it   ur 

■m  i>v  the  terms  of  the  lease  tl 
tit.-  I'U-tevs,  should  continue 
4iv  tlu-  roHd  for  the  lessees  am 
liv  t-LiiiiiiiK«,  and  that  after  pa 
i-.;K-ii.--r!<  the  balance  should 
1..iVj  toward  the  payment  of 
Ji,,>  fn'in  the  lessees  under  t 
\V  hik-  the  trustees  were  thus  o 
itK'  ri'.id  the  plaintifT  was 
ii.i,'ii^*>  the  negligence  of 
(i;>%v,  l/>ld.  that  the  defenda 
ivi-.'ii«lly  liable. 

VuaB*«iloat. — Under  (he  eti 
^\.tnitititiit,  trustees  operatin 
HM.I  (»r  the  benefit  of  credi 
ivln'>rd  from  personal  liabflit 
,1111.-- arising  from  the  neglii 
ui..|<lovi'P,  and  the  liability  is  n 
(I.  ilip  property  in  their 
tniiililirart'.   Buckitigham,   3; 

■  L  In  D«v)i  V.  Duncan,  19  F 
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DAMAGES  Ha\t  Priority.  —  Damages  for 
property  during  the  receivership  caused  by 
iver's  agents  and  employes,  are  classed  as 
ind  are  accorded  the  same  priority  of  pay- 
ther  necessary  expenses  of  the  receivership. 
)aid  out  of  the  net  income  if  that  is  suifi- 
,t  of  a  deficiency  they  will  be  paid  out  of-  the 


<ld,  that  the  it  should  be  denied  because  the  Ist- 
the  piBtntiff  ter  took  the  property,  under  the 
:e  in  his  con-  final  order  of  the  court,  cum  onere. 
turned  over  Coraer  v.  Russell,  ao  Abb.  N.  Cas.  (N, 
had  received  Y.)  3161  was  an  action  against  the  re- 
court.  The  ceivers  of  a  railcoad  to  recover  for  lost 
I:  "The  Bole  of  freight  by  tire.  The  defendants 
ept  in  cases  offered  to  prove  that,  before  the  fire,  a 
fault,  is  offi-  referee  appointed  by  the  court  had 
iai  character  convejed  to  certain  parties  the  right 
rough  which  of  the  defendants  as  receivers  and  all 
may  be  dis-  the  property  of  the  railioad  which  had 
Its  hands.  In  been  operated  hy  the  receivers.  The 
3f  the  court  evidence  was  objected  to  and  ei- 
he  has  been  eluded.  Upon  appeal  it  was  held  that 
;d  from  his  the  evidence  was  clearly  competent  to 
can  be  ren-  show  that  the  defendants  had  no 
th  the  (ermi-  rights  as  receivers  after  the  convey- 
ance ends  his  ance,  and  that  they  could  not  be  held 
liable  for  the  loss, 
Adams,  78  1.  Union  Trust  Co.  v.  Illinois  Mtd- 
n  originally  land  R.  Co.,  117  U.  S.  434;  25  Am.  & 
"■•"•over  for  Eng.  R.  Cas.  i^eo;  Mobile,  etc.,  R.  Co. 
ich   road  v.  Davis,  62  ^iss,  171;  :6   Am.  &  Gng. 


he   receiver.  R.  Cas.  ai^;  Ryan  r.  Hays,  62  Tex.  42; 

in     plaintiff  33  Am.  it  En".  R.   Can.   ^01;  Klein  v. 

itly    to     the  Jewell,  26  N.f.  Eq.  474. 

^r    was    dis-  In  Union  Trust  Co.  v.  Illinois  Mid- 

roperty   and  land  R,  Co.,  117   U.  S,  434;  15  Am.  & 

turned  over  Eng.    R,   Cas.   tfio,  it    was   held   that 

he    railroad  claims  for  damages  arising  during  the 

amendment,  receivership  are   to  be  regarded  as  nee- 

nd  appeared  essary  operating  expenses,  and,  where 

was  discon-  the  income  is  insuflicient  are  entitled  to 

priority   of   payment    even    out    of    the 

.  V.  Central  corfua,  as  against  mortgagees.     In  thit 

181;  7    Fed,  case   the  court,  bj;  Blatchford,  J^  said  : 

ion  made  by  "  While  it  is  admitted  that  theee  debts 

and   by  the  were    incurred    for    the    ordinary   ex- 

n  a  forecloE-  penscs  of  the  receivers  in  operating  the 

ler  granting  road  it  is  contended  that  they  are  en- 

eceiver  who  titled  to  priority  only  out  of  income  of 

jefore     such  the  road,  and  not  out  of  the  proceeds  o( 

funds  turned  the    property   itself.     Of  course,   such 

The   court,  items  are  payable  out  of  the  income  be- 

risdiction   of  fore    the    corpus   is   resorted  to.     But 

enforce     the  that   may   be  resorted     to,   when    the 

labilities   In-  items  are  proper  ones  to  be  allowed  for 

Held   that  operating  expenses." 

otion  should  Passengers  over  a  railroad  and  em- 

le  purchaser  ploy&  of  the  company  when  entitled  to 
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lamages  for  torts  committ 
ment  of  the  receiver  ari 
and  the  rule  elsewhere  c( 
1  limited  time  preceding  i 
allowed  priority,*  does  n 


Tor  injuriei  received  white  the 
I  operated  bj  a  receiver  should 
%X  of  the  fund  in  court  realized 
carningi  of  the  road  during 
erihip,  in  preference  to  mort- 
ther  debU  existing  at  the  time 
brought.  Ex  farle  Brown, 
-.  ji8;9  Am.  &  Eng.  R.  Ci 
«  case  wag  decided  on  t 
at  claims  for  damages  occv 
ig  the  receivership  are  to  De 
nectiuary  operating  ex penies. 
t  bjr  Fraser,  J^Boid:  "The 
lip  is  the  transfer  of  the  prop- 
new  owner  who  begins  his 
olf  from  t)M  past  with  new 
I  new  obligations.  The  court 
ler  a  sale  at  once'  and  let  new 
ate  owners  take  the  properly 
ne  their  proper  liabilities  to 
ies.  If,  instead  of  doing  this, 
is  .appointed,  he  represents. 
y.  the  interests  of  an  insolvent 
in,  but  technicallv  and  sub- 
the  interests  of  creditors,  who 
.  to  be  allowed  to  enjoy  the 
and  property  of  the  eorpora- 
>ut  its  responsibiliLieii." 
n  V.  Jewett,  l6  N.  J,  Eq.  473, 
by  Van  Fleet,  V.  C,  said; 
ty  having  been  inflicted  while 
was  under  the  control  of  the 
.nd  he  being  liable  in  his  offi- 
•X\.y  for  the  damages,  1  thinli 
ther  with  the  taxed  costs  of 
edings  for  their  recovery, 
paid  out  of  the  current  earn- 
ie  road.  The  claim,  in  my 
may  b*  properly  included  in 
ises  incurred  in  operating 
and  should  be  paid  out  of 
appropriated   for   that   pur- 

—In  Davenport  f.  Receivers, 
[U.  S.)  519,  the  court  decided 
ion  differently.  In  this  case 
sr  was  injured  through  negli- 
the  receiver's  employes,  and, 
tot  making  running  expenses, 
iger,  who  had  recovered  fudg- 
inst  the  receiver,  petitioned 
to  have  his  claim  paid  out  of 
»]b  of  a  sale  of  the  road,  on 
j  that  his  claim  was  one  in- 
the  necessary  expenses  of  the 
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"N — (i)  General  Rule;  Corporation 
in  the  hands  of  a  receiver,  who 
:y  and  entire  charge  of  its  affairs, 
}Ie  for  damages  or  injury  caused 
ich  receiver,  or  of  his  agents  or 
ssession  of  the  company  and  the 

Am.  Rep.  598;  Ktinsas,  etc.,  R.  Co.  v. 
Dorough,  71  Tei.  108;  Ryan  v.  Hays. 
6]  Tex.  41 ;  23  Am.  &  Eng.  R.  Cas. 
501 ;  Erwln  v.  Davenport,  9  Helsk. 
(Tenn.)  44;  Thurman  v.  Cherokee  R. 
Co.,  56Ga.376;  Leathers r.  Shipbuild- 
ers' Bank,  40  Me.  386;  Ohio,  etc.,  R. 
Co.  V.  Rusaell.  115  III.  53;  23  Am.  & 
Ene.  R.  Cas.  149;  Metz  v.  Buffalo,  etc^ 
R.Co,,  58N.  V.61;  17  Am.  Rep.  aoi; 
Rogers  i'.  Mobile,  etc.,  R.  Co.  (Tenn.), 
II  Am.  &  Eiig.  R.  Cm.  431;  Turner  v. 
Hannibal,  etc.,  R.  Co.,  74  Mo.  601 ;  6 
Am.  &  Eng,  R.  Caa.  3S;  Kansas  Pac. 
R.  Co.  I'.  Searle,  11  Colo,  t;  35  Am.  & 
Eng.  R.  Cas.  6 ;  Kansas  Pac.  R.  Co,  v. 
Wood,  24  Kan.  6Tq;  6  Am.  &  Eng.  R. 
Cas.  tfii;  EMis  v.  Indianapolis,  etc.,  R. 
Co.,  6  Am.  Law  Rec.  388;  Washing- 
ton, etc.,  R.  Co.  v.  Brown,  17  WaU. 
f  U.  S.)  445 ;  Davis  v.  Duncan,  19  Fed. 
Rep-  477;  17  Am.  &  Eng.  R.  Cas. 
"95- 

nitutratlTa  0mm.— The  receiver  of 
a  railroad  is  the  representative  of  the 
court  and  not  of  the  company,  and  the 
company  is  not  liable  for  his  acts  or 
those  of  his  employ^.  Where  evi- 
dence adduced  shows  that  the  Injury 
occurred  from  the  operation  of  a 
train  on  the  defendant's  road,  and  ■ 
presumption  arose  therefrom  that  the 
persons  in  charge  of  the  train  were  its 
employes,  the  defendant  may,  if  it 
pleaded  a  general  denial,  show  that 
the  servants  In  charge  of  the  train 
were  not  its  servants  but  those  of  the 
receiver,  operating  the  road  under 
the  decree  of  a  court  of  competent  ju- 
risdiction. For  the  purpose  of  show- 
ing that  at  the  time  of  the  injury  the 
road  was  being  operated  by  a  re- 
ceiver, a  decree  prior  to  the  injury 
placing  the  property  and  management 
of  the  road  into  the  hands  of  a  re- 
ceiver ought  to  be  admitted ;  but  if  at 
the  same  time  a  second  decree  show- 
ing the  lime  of  the  discharge  of  the 
receiver  is  tendered,  neither  it  nor  the 
decree  appointing  the  receiver  ought  to 
be  admitted,  if  it  shows  by  its  recitals 
that  prior  to  the  action  a  final  decree 
had  been  rendered  in  the  case  which 
took    tlie    road    from    the     receiver's 
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hands  and  discharged    him  from   the  dimsa   and  Mladamaaiiora. — A   co 

duty  of  operating  the   line.     Kansas,  poration  which  is  in   the  hnnds  of  a  r 

etc.,  R.  Co.  V.  Dorough.  71  Tex.  108.  ceiver  cannot  be  proeeculcd  for  crim 

Memphis,  etc.,   R,  Co.   v.  Stringfel-  and    misdemeanors   committed   by  tl 

low,  44  Ark.  3:1 ;   it   Am.   &   Eng.  R.  agenlB    and   servants   of  the   receivi 

Cas.  374;  SI  Am.  Rep.  598,  was  an  ac-  State  v.  Wabash  R,  Co.   115  Ind,  46 

tion  brought  bj  a  passenger  against  a  35  Am.  &  Eng.  R.  Cas.  i,  wa»  a  prut 

railroad    company    and    its     receiver  cution   for  obstructing  a  public  hig 

jointly,  to   recover   damages  for  per-  wav.    The   court,   by  Elliott,  J.,  sail 

sonal  injuries,  received  while  the  road  "  "f  he  record   shows  that  the    Waba 

was  beinf;  operated   by  the    receiver.  R.   Co.  is  in  the  hands  of  a  receiv 

The  verdict  was :"  We,  the   jury,  find  .     .     .     and  that  the  servants  of  the  i 

for  the  plainlitf,  and  assess  the  dam-  ceiver  constructed  a   platform  acrosi 

ages  at  (1,350."     The  defendants   filed  public  street.     It  is  only   necessary  f 

separate    niolions  ,in    arrest  of  judg-  ustodecfdelhatwhereacorporationis 

ment,  on  the  ground   that  the  verdict  the  hands  of  a  receiver  who  has  full  pc 

was  general  and  did  not  fasten  the  tia-  session  of  its  property  and  entire  char 

bilily  on  either   of  them.     On  appeal,  of  ilsaffain,  the  corporation  CAnnot 

jtr/ri,  that   the    judgment   against   the  prosecuted  for  crimes  or  misdemeanc 

railroad  company  should   be  arrested,  committed  by  the  agents  or  iiervan Is 

4nd  the  judgment  against  the  receiver  the  receiver.     As  the  corporation  c: 

affirmed.     The    court     by    Smith,    ].,  do  no  act  while  the   receiver  is  in  fi 

said  :  ■'  The  complaint  states  no  cause  control  it  can  commit  no  offense." 

of  action    against    the  railroad  com-  7I«adliiK  uid  Proof. — Kansas  Pac. 

pany.    The  corporation   itself   cannot  Co.  f.  Searle,    11  Colo,   i;  3.^   Am. 

be  held  responsible  for  the  negligence.  Eng.  R,  Cas.  6,  was   an  action   agaii 

of  servants  of  the   receiver   in  operat-  the   railroad   companj'   to   recover  I 

ing  the  road.     The   receiver's   posses-  freight  lost  in  transit.    The  complai 

sion  is  not  the  possession  of  the   cor-  alleged  that  defendant  company  wai 

porotion,   but  is   antagonistic  thereto,  common  carrier,  and  as  such   had  1 

and     the     company    cannot    control  ceived    the     freight,    which    was   It 

either  the  receiver  or    his   employes,  through  its   negligence.     The  raiiro 

The  effect  of  the  misjoinder  of   these  company  filed   its   answer   specifica 

defendants   is  not.  however,  to  vitiate  denying  the  allegations.     In  support 

the  verdict  as  lo  the  receiver."  this  answer  it  offered  evidence  at   I 

Texas,  etc,,  R.  Co.  i'.Adams,;8Tei.  trial  that  at  the  time  of  the  al  leg 

373,  was  an  action  originally   against  grievance  the  railroad  was  in  the han 

the  receiver  to  recover  for  tlamage  to  of  a  receiver,  and  was  operated  by  hii 

freight  while  such  road  was  being  op-  that  the   said   railway  was   not  at  tl 

erated     by     Che      receiver.       By     an  time  engaged  as  a  common  carrier,  a 

amended    petition,    plaintiff    charged  thai  the  persons   who  had  the  custo 

that,  subsequent  (o  the  wrong  done  the  of  the  goods  of  the  plaintiff  were   t 

receiver   was   discharged,  and  that  all  agents   and   employes   of   the  said  1 

property  and  funds  in  his  hands   were  ceiver,    and   not  of    the   said   railw 

turned  over  to  the  corporation.     The  company.     This  evidence  was  object 

railroad  company,  by  the  amendment,  to,  the   court   sustained   the  objectii 

was  made  a   party   defendant  and  ap-  and  there   was  a  verdict   for  the  pla 

peared  and  answered.     The  cause  was  tiff.     Hrld.  on  appeal  that  the  evidei 

discontinued  as  to  the  receiver.    Held,  should  have  been  admitted.  The  cou 

that  the  railroad  company  was  not  lia-  by  Slallcup,  C,  said:     "  In  view  off 

bte  to  the  action,  as  no  facts   were  al-  evidence  offered  the   liability   for   1 

leged  which  made  the  company  liable  loss  of  the  goods  was  against  the 

for  the  payment  of  loss  or  damage  oc-  ceiver  operating  the  railway,  in  his  o 

curring    while     the    road    was  being  cial     capacity.      The    court    erred 

operated  by  the  receiver.  excluding  the  evidence     .     .     .    as  1 

If  a  ticket  agent  in  the  employ  oflhc  evidence   ofTered  was   such  as  to   sh 

receiver    of   the    railroad   by    mistake  that  there   was  no   undertaking   in  1 

issues  the  wrong  ticket  to  an  intending  premises  upon   the  part  of  the  app 

traveler,   the  company  is  not,  upon  re-  lani,  nor  negligence  of  any  kind  by 

■uming  control  subsequently,  liable  for  or  its  agents;  tliat  such  undertaking  i 

the   mistake   of   the   receiver's    agent,  negligence,    if  any    In   the    premis 

Godfrey  v.   Ohio.  etc.  R.  Co.,  1 15  Ind.  were  by  the  receiver  then  operating 

30;  37  Am.  &  Eng.  R.  Cas.  8.  railway.    The  pleadings  were  suflSci 
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liability  of  the  corporation  continues 
:  liable  for  a  damage  occurring  during  tl 
jamage  is  caused  oy  an  act  or  default 
I  the  receivership.* 

'  When  Receiver's  Income  Applied 
if  during  the  receivership  net  income 
t  improvement  of  the  railroad  propert 

o  etcape  panv    is    also     responsible;     for    t 

h  for  tlie  servBDts  under  such   an   employme 

eivcr  hae  in  legal  contemplation,  Kre  as   mu 

me  cases  the  servants  of  the  company  as  of  t 

at  he  hat  lessees  and  receiver.     Apart  from  tl 

'efore,    it  view   of    the   subject,    the    ticket 

been   ap-  which  the  plaintiff  rode  was  issued 

the  acci-  the   name   of   the   railroad    compai 

fs  within  The  holder  of   such  a  ticliet  contra< 

as     held  for  carriage  with    the   company,   r 

ihown  to  with  the  lessees  and  receiver."    Wb! 

om     lla-  ington,  etc,  R,  Co.  v.  Brown,  17  Wi 

Co.,   41  (U.  S.)445- 

3.  A  railroad  company  in  constru 

attiy     in  ing  its  road     in   1870  across  a  strea 

istnct  of  built   a  culvert  which  was   insufficit 

lessees,  to  allow  the   waters  of  the  stream 

difiicul-  pass  through.     As  a  result,  in  times 

ithin  the  high  water  plaintiff's  land  was  floodi 

'  the   de-  Such  damage   occurred,  among  otl 

of    the  times,  in  1876,  when  the   road   was 

sion  of  a  the  hands  ofa  receiver.     In   an  acti 

sad    was  to  recover,  it  was  held  that  the  co 

t  of   the  pany  was  liable  for  the  flooding  whi 

and  the  occurred     during     the     receiversh 

le.      AH  The  court  sustained  the  correctness 

name   of  a  charge  to  the  juir  to  the  effect  tl 

wn     and  it  was  the  duty  of   the  railroad  co 

n^."    In  pany  Id  constructing  the  culvert 

:tion  was  question  to   provide  Tor   the  free  fli 

r  for  un-  of  such  an  amount  of  water  as  mif 

[cr   from  reasonably   be   anticipated  to   flow 

n  on  the  said  stream,  and   that  if,   by  reason 

er's  pos-  the  failure  of  the  railroad  cornpany 

:it    being  perform  such   duty,  the   plaintiff  si 

e  against  tained  any   injury,   then   the   railro 

ly  Davis,  company  would  be  liable  for  such 

leld  that  jury,  even  If  at  the  time  of  the  injt 

liability  the     management    of    the    road    li 

receiver  passed  out  of  the  hands  of  the  railro 

:s  of  the  company    into    those    of    a   receiv 

antrolled  Union  Trust  Co.   v.   Cuppy,  36  Ki 

ossession  754: 11  Am.  &  Eng.  R.  Gas.  562. 

rere    the  The   same   principles  apply   wh< 

ver's   or-  an  absolute  duh'  is  imposed  on   a  n 

the  road  road  company  by  statute.     See,  inf. 

nt  of  the  this  title,   Liability   of  Railroad  I 

and    the  ceivtra;   Damage  Arising  from  N, 

rolled  by  ligence  and    Torts    During  Recrivt 

herefore,  skip;  Liability  of  Corporation  i    Ci 

ict    com-  foratioH  Liable  for   Breach  of  Sim 

inal  com-  tory  Duty. 


LUUUtyof 
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and  the  receivership  is  afterwards  discharged  and  the  road  again 
turned  over  to  the  company,  then  the  company  is  liable  for  torts 
during  the  receivership  to  the  extent  of  such  net  income  so 
applied.^ 


i 


i  : 


I 


I 

i 
I 


tlK 


1.  Sec  infra^  this  title,  Relative  Pri'  ought  to  have   paid  out  of  the  eam- 

oriiy  of  Claims;  Debts   Contracted  by  ings." 

Company  Before  Receivership ;  Diver-  In  Texas,  etc^'R.  Co.  v.  White  (Tex. 
sion  of  Income,  In  Texas,  etc.,  R.  Co.  1892),  18  S.  W.  Rep.  4S1,  an  action  for 
t;.  Johnson,  76  Tex.  461  \^2  Am.&Eng.  personal  injuries  received  by  an  em- 
R.  Cas.  7,  an  action  was  brought  against  plojr^  hy  reason  of  defective  appliances 
the  railroad  company  to  recover  dam-  was  brought  ag^ainst  the  railroad  coin- 
ages for  personal  injuries.  The  Injury  pany.  At  the  time  the  injury  was  re- 
occurred  while  the  road  was  being  op-  ceived  the  road  was  in  the  hands  of  a 
erat^d  by  a  receiver  appointed  by  a  receiver.  During  the  receivership 
Federal '  court.  Afterward  the  receiv-  about  $2,000,000  of  net  earnings  were 
er  was  discharged  and  the  property  expended  in  the  improvement  of  the 
turned  over  to  the  railroad  company  property.  The  company  set  up  in  dc- 
under  a  decree  of  the  court,  which  pro-  tense  that  it  was  not  liable  for  the 
vided  that  the  company  should  take  it  torts  of  the  receiver.  Held^  that  the 
free  from  all  demands  or  claims  except  company  was  liable  for  claims  against 
traffic  liabilities  due  connecting  lines,  the  receiver  to  the  amount  of  net 
contracts  made  by  the  receiver,  and  earnings  expended  in  betterments  and 
judgments  which  might  thereafter  be  permanent  improvements, 
rendered  in  favor  of  persons  interested  Texas,  etc.,  R.  Co.  v.  Bailey  (Tex. 
in  the  cause  when  the  receiver  was  ap-  1892), 18  S.  W.  Rep.  48i,was  an  action  for 
pointed.  It  also  appeared  that  during  injuries  to  a  passenger  through  the 
the  receivership  a  very  large  amount  negligence  of  a  receiver's  employ^, 
of  net  income  was  applied  to  the  per-  Heldy  that  the  company  was  liable  if 
mament  improvement  of  the  railroad  net  earnings  during  receivership  had 
property,  Held^  that  the  company  been  applied  to  permanent  improvc- 
was  liable  notwithstanding  the  fact  ments,  and  the  property  subsequently 
that  the  injury  occurred  while  the  road  turned  over  to  the  company. 
was  in  the  hands  of  the  receiver.  The  Extent  of  Liability. — The  railroad 
decision  was  based  upon  the  fact  that  corporation  is  only  liable  for  such 
net  earnings  were  put  into  permanent  claims  to  the  amount  of  net  income 
improvements,  and  that  the  property  during  receivership  which  was  ap- 
thus  increased  in  value  was  now  in  the  plied  to  permanent  improvements, 
possession  of  the  company.  The  court  Texas,  etc.,  R.  Co.  v.  White  (Tex. 
by  Stayton,  C.J,, said:  "The question  is  1892),  18  S.  W.  Rep.  478;  Texas,  etc, 
in  no  matter  complicated  by  rights  or  R.  Co.  v,  Bailey  (Tex.  189a),  18  S.  W. 
claims    of   other    persons,    but    rests  Rep.  481 ;  Texas,  etc.,  R.  Co.  v.  John- 


between  appellee  and  appellant  who 
has  received  and  retains  in  better- 
ments a  sum  which  ought  to  have 
been  paid  to  appellee  if  he  was 
injured  under  such  circumstances    as 


son,  76  Tex.  461 ;  42  Am.  &  Eng.  R. 
Cas.  6. 

But  if  the  company  wishes  to  set  up 
as  a  defense  the  fact  that  it  has  already 
paid  such  claims  to  an  amount  equal  to 


to  give  a  right  of  action  ai^atnst  the  the  value  of    such   improvements,  it 

receiver.    That  a  claim  for  damages  must  raise  this  question  by  the  plead- 

caused  by  injuries  inflicted  through  the  ings.      Where  there    was    an   action 

negligence  of  a  receiver  while  he  is  op-  brought  against  a    railroad    company 

erating  the  railway  is  entitled  to  pay-  for  injuries  to  a  passenger  during  a  re- 

ment  out  of  the  current  receipts,  is  well  ceivership,    the   company    asked   the 

settled.    ...    If  such    earnings    be  court  to  charge  the  jury,  that  if  the 

invested   in   betterments  which,  with-  claims  against  the    company   for  the 

out  sale,    are   returned    to    the    com-  acts  of  the  receiver  while  the  road  was 

pany  with  its   other   property  at   the  in  his  charge  should  exceed  the  value 

close    of    the   receivership,    then    the  of  the  improvements  of  the  property 

company  must  be  held  to  have  received  made    by  him    out    of    the    earnings 

the  property  charged   with  the  satis-  coming  into  his  hands,  then  the  com* 

faction  of  any  claim  which  the  receiver  pany  should  not  be  liable.    Held,  that 

890 
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Corltorafion  Liable  for  Breach  of  Statutory  Duty. — Where 
'  or  liability  is  imposed  upon  a  rail- 
equence  of  neglect  to  perform  such 
corporation  is  liable,  notwithstanding 
nto  the  hands  of  a  receiver." 

the  j2;  sjAin.  &Eng,  R.  Cas.  149,  wM 
,  was  an  aclTon  against  the  railroad  corpora- 
.  Co.  tlon  under  this  statute.  The  corpora- 
Rep,  tion  filed  a  special  plea,  averring  that 
stand  before  the  time  of  building  the 
lorn.,  fence  the  railroad  and  all  its  property 
.  R.  was  In  the  hands  ofa  receiver  appointed 
ippv,  by  a  United  States  court.  A  demur- 
.    ft.  rer  to  the   pka   was    sustained.      The 

Co.,  court,  by  Scoll.J.,  said:     "Theatatute 

;.   R.  has  expressly  given  the  remedy  against 

.,  R.  either  party,  and   the   party   aggrieved 

.,  R.  may  bring  his  action  against  one  or  the 

)hlo,  other    as    he    deems    most    expedient 

498  ;  .     .     .    Counsel   have   cited  a   line   of 

Kan.  authorities  that  hold   white  a   railroad 

!)hio,  is  in  the   hands  of  a  receiver     .    .     . 

1;  13  the  corporation  will   not  be   liable   (or 
Injuries  caused  by  the  negligent  conduct 

com-  of  the   agents   o'r  servants   of  the   re- 

rring  ceiver.     .     .     .     Conceding  the  correct- 

the  ness,  as  is  freely  done,   of  the  general 

per-  doctrine   on    this    subject,    It    has    no 

even  application  to  the  case  being  considered, 

t    of  The  defendant  in  this  case  is  not   sued 

'ility  foran  injury  or   damage  done  by    the 

Kris-  servants  of  the   receiver   operating   the 

ring  road.     The  action  is  against  defendant 

^ora'  for  the  non -performance  of  a   duty   im- 

Not  posed  by  slatute,  against  which,  it  is 
apprehended,  no  order  of  court  can 
'///('■  avail  to  relieve  it.  It  is  a  police  regu- 
1874,  lation,  to  which  the  corporation  is  sub- 
road  jected  by  the  sovereignly  of  the  State, 
after  and  it  U  not  within  the   rightful    juris- 

and  diction   of  the   court,  either   Slate   or 

sides  Federal,  to  arrest  its  operation.     .     .     . 

tting  T)ie  mere  fact  that  its  property  may  be 

t    in  temporarily  in  the  hands   of  a   receiver 

:t   or  does  not  relieve  a  corporation  from  the 

:r  or  operation  of  such  regulations  any  more 

rail-  thin  a  private  citizen  Is  released   from 

)ora-  the  duty   to  observe   the   law   because 

lime  his    property    may  be   sequestered  by 

rrved  order  of  the  court  for  the  benefit  of  his 

per-  creditors." 

:   the  Indiana. — A  statute   of   Indiana   (3 

build  Ind,  St.   413)   expressly  provides  that 

It  of  an    action    to     recover     damages     in 

may  certain  cases  for  killing  of  stock   may 

rd  to  be  brought  against   the  railroad  com- 

from  pany,   whether  such   road  was  being 

ually  run  by   the  company  or  by  a   lessee, 

road,  assignee,    receiver    or    other    person. 

5  111.  Louisville,  etc.,  R.  Co.  v.  Cauble,  4& 
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-"^Z.  Zs^rmsCiximcATls— (See  also  Raili 

-  -  .-'  -  — 1.  In  Oeneral. —  Pendin 

._  . .  -:  i  -ruinad  mortgage,  a  court  of  e 

-  .-  .  .-^zj-.-znze  him,  when  the  income 

-    -■   :;    ::  :t   the  road,  to  borrow  monej 

:rT"    ir:J  to   issue  for  the   security 

.    -.-'-LT-^i  or  certificates  of  indebtediK 

..T  T::e^  receiver's  certificates  are,  i 

.v.n  zna  entire  property,  income  and 

™?any.  and  accordingly  take  priority 

^-^~    :_::iihotders  and  all  other  creditor; 

..    ::.;  ;noome  of  the  receivership  is  gei 

;■.■,-<  iv.iiences  of  indebtedness,  they  ar 

-    "■■c-jt;-i*  of  the  foreclosure,  and,  beini 

-s:    :-:i^  precedence  in  distribution.'     Whe 

_     :-    .:u  in  ^tion  under  this  sut-  Kansas  Fac.  R.  ( 

-.   -t   1  railroad  company  which  619;  6  Am.  &  Ei 

lit    liands  of  a  receiver  dp-         Afisi0uri.--Th 

-..    ■»    A   Lniled  Slates  court.     It  (Bession   !aw-s  o( 

•  -i    ;nac   the   action   would   lie  vides  thai  railro 

.   '-.   fie  ..'umfaDT   notwithstanding  erect   ant)   maint 

".     _,-..,,^r^!i[p,     The  court,  bj- Bus-  tailing  to   do   th 

^    -.   -iiij:  "The  queslion     .     .     .  owning  or operal 

.    .      „,  -,r*olves  itseff  into  the  ques-  be  liable  in  doub 

.   v.i.ilier  ihe  legislature  of  this  to  stock occurrin) 

^...t.'   "  u^:s^<^i  the  constitutional  power  Held,  in  Central 

,i«.  lie  jbove-recited  act.     The  cor-  etc.,   P.  R.  Co., : 

,    .It    iivistence,    powers    and    tran-  receivers     opcrai 

^..  It  tlie  appellant  were  conferred  liable  under  this 

•.     lit  'tsti-ilature  of  this  State.     .    .    .  tutionality  of  thi 

•i.    MiK'ltf  effect  of  the  decree   (ap-  in  the'Misaouri  I 

-^.i.^.i.na  receiver)  is  to  take  the  cus-  115  U.  S.  51a ;  i: 

A^>,  ..-uucrol  and  management  of  such  557. 

.  ,i■^..lu^ion  out  of  the   hands  of  the        1.  Union  Trust 

V.^.its    who    were    controlling    and  landR.  Co,  117 

i.j.M(;riis  the  same,  and  to  place  the  Eng.  R.  Caa.  560 

sj.iii'    ill   the   custod/  and   under  the  97  U,  S.  146;  M 

,...,.. ivl    and    management  of  the  re-  port  R.  Co.,  106 

v.,.nr    fi'T    ■  specified  time   and   for  Eng.  R.  Cas.  464: 

1  -Htvial  purpose.     The  corporate  ex-  etc.,   R.   Co.,   1 

tp-.r^enf  the  appellant  was  left  intact,"  Smith  i'.  McCull 

V  .m.'.i.-.—K  Kansas  statute  of   1874,  Am.  &  Eng.   R. 

i.xiL.irevI  railroad  companies  to   fence  Railkoad    Sec 

i.vli     r\>ails    or    be    liable    for    stock  Certipcatts. 

\  I'lij  bv  their  trains.    In  1876  defend-         "A  receiver's  1 

A  11  loriK'ration  passed  Into  a  receiver's  lined  to  be  a  non^ 

tilt.iviA-     In  1879  the  receiver  was  dis-  debt,  or  dcbentur 

1 .1.11  i(f\l,  and  the  property  returned  to  of  a  court  of  chi 

lilt     iHwufSsion    of     the    corporation,  upon  the  property 

T„,l  lH-fnT*thia  was  done,  and  while  lion  in  the  hands 

ilK-   iHvsjicssion    of    the   receiver  con-  in  the  past  twelv< 

•iiiii'.'il   »tock  was  killed  by   the   rail-  certlficatcR,    to  t 

1V.1J  ji  a   place   where  the   road   was  millions   of  dolla 

uiiuiHf  d.     Held,  that  an  action  might  and  the  courts  ai 

k«    luaiiitalned    against   the  corpora-  ing  Ihe  further  ist 

■■oil    (i>r   the  enforcement   of  the  lia-  for  the  preaervati 

bjtiiv  Iniiioied  on   It  by  said   statute.  In  the  interest  ol 
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the  cMcs  Issued  conttitultng  a  first  lien  on  the  pro 

the  htn-  ceedB  of  the  properti',  and  redeemabl 

ipt   forf-  when  it  ia  sold  or  disposed  of  bj  th 

he  bond-  court.   "  Weighty  objections,  we  know 

andal  of  may  be  alleged  against  such  a  transac 

ion  Re-  tion.    It  may  be  said  the  property  doe 
not  belone  to  the  court  or  the  receivei 

Ala.  137,  It  is  in  their  hands  only   while  pro 

-ves:"lt  oeedlngs    are    pending   to   determin 

estion  of  the   respective   rights   o(   parties   liti 

orize  the  gant.     What  title  can  anp'  instrumen 

ndebted-  made  by  them  transfer  inthatwhicl 

raise  the  belongs  to  others?     Perhaps  the  cor 

be  decid-  rect  reply  would  be:  True,  the  prop 

ailroads.  erty  is  in  the  keeping  of  the  court  t 

ir  appur-  be  taken  care  of,  but  also  to  be  sold 

alue,  yet  and  out  of  the  proceeds  the  expense 

eglected,  of  taking  cere  of  it  must  be  paid.     Th 

:  Individ-  certificates  may  not  follow  the  prop 

ions,  but  erty  out  of  the  court.     But  they  con 

hose  op-  stitute  a  charge  upon  it  in  the  particu 

and   the  lar  cause  enforceable  in  this  court  ani 

awn  into  must  be  satisfied  or  provided  for  be 

1  by  the  fore  the  property,  or  the  proceeds  0 

and  cir-  it  after  the  sale,  shall  pass  out  of  it 

IVnd  any  control.      The     certificates   ^re     no 

best  and  debts   of   the  company,  but  of   the  re 

railroad,  ceivers  backed  by  the  pledged  faith  0 

thereon,  the  court,  that  the   property    on   th 

: heir  use.  proceeds  of   which   they  are  charged 

^ncrally  is  in  its  possession,  subject  to  be,  am 

il  be  sold  that  it  will  be  disposed  of  by  it  for  th< 

;  not  for  payment  of  them.     This  results  fron 

"1  them,  the  fact  that  they  are   but  a  substltu 

ione  to  for  common  methods  by  whi 

ities  that  is  raised  for  the  use  of  a  ret 


hey  a 
done  to     for  common  methods  by  which  n 

raised  for  the  use  of  a  receiver  In  ': 
irtlcular    cause,   a   mode   of    appro 


»l 


I  the  property,  in  order  to  en 

able  the  court  to  save  a  greater  valu 

n  of  this  thereof  from  destruction.     Hence   m 

afford  an  chancellor  should  permit  them  to  b< 

ic,  it  may  issued  without  the  utmost  circumspec 

usetest  tion;  and  as  they  are  used  for  urgen 

and  loss  present  needs,  and  are  to  be  redeemei 

!  popula-  when    the    litigation    I3    ended,   the; 

with  the  should   not  be  issued  in  excess  of  th' 

aps    arc  need,    or— although  made  negotiabl 

jmselves,  that  they  may  be   more  availabe — h 

lution  of  sent  out  of  the  country  for  circulatiol 

iiorgani-  like  mortgage  bonds  abroad.     Such  : 

e   result,  limited  scope  is  all  that  it  is  necessar 

mpletion  for  the  certificates  to  have.     By   en 

improve-  larging  it,  the  character  which   thei 

y   for  its  origin  should  stamp  upon  them  wouli 

le.tiut  to  be  changed,  and  it  will  become  impos 

.  railroad  sible  to  preserve  the  value  o(  older  se 

I  obliged  curities.     It  may  also  be  said   such  1 

the  court  power  will  be  abused.     Rash  or  faci1< 

purpose,  chancellors  may  be  persuaded  to  issui 

in  sufli'  more  certificates  than   are   necessar 

!  negoti-  for    the     mere    conservation    of    th' 

ss  to  l>e  property ;  and  when  out  they  must  al 
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Tin.  Keceiteb'sCektificat 

Receiver's  Certifieates)  —  \.  I 
ceedings  upon  a  railroad  m 
a  receiver  and  authorise  iiin 
the  conservation  of  the  i 
of  the  property,  and  In 
thereof,  dcbcnturiis  or  ^^ . 
of  the  court  these  n.^ 
first  lien  upon  the  cjiii: 
railroad  company,  nno 
mortgage   bondhoK! 
fact  that  the  incnm, 
to  pay  these  evidi ',. 
of  the  proceeds   - 
course  take  preci  i 


was    in   the   h; 
pointed  \>y 
was   held   thai 
against  the  cun 
the   receiverih  i 
kirk.  Jr.,  said 
therefore,  rc<.. 
tionoC  whi'llh 
State  po!is<>-. 

bvthelc-x' 
•Ae  wh..;. 
polntini;  .< 

tod}',  c<i]ii 


-   =Tificates  by  payment 

-  i.  pro  rata  distributioi 

1^  111  I  iMue. — The  power  ol 

-:=5  of  such  certificates  is  t 

reserve  the  trust  funds  in 

■  ji  cases  where  the  crcati 

— r^  for  the  preservation  of  t 

■  A  cases,  if  possible,  with  t 

.irrcs  interested  in  the  fund.* 

-.iff  property  is  a  further  ju: 

:  -  .^rtificates.     Where  the  incoi 

^c  :o  keep  the  road  in  repair,  t 

11=  in  value,  but  the  business  a 

-  -sroasly  affected  ;  consequently, 

-'Jiolders  to  consent  to  the  est 

■z.-e  purpo.se  of  preserving  the  pr< 

:su  while  it  is  desirable  to  obt; 

=nied,  as  to  the  propriety  of  su 

I  111'  --:r.  zie  power  of  the  court  to  auth 

•  ridtes  does  not  depend  upon  th 

.'  -.^c;  to  them  of  its  intention  to  gr; 

;  TO  borrow  money  for  such  purpos 

-^i;oai  practicable,  where  the  debts  i 

voertT.     Though  prior  notice  to  pers( 

^   ^^aa  as  parties,  iirst  requiring  them 

.  ;rt  not,  is  generally  the  better  way,  ] 

_~_  a.r  X  judicially  equivalent  to  prior  notic 

A.,«  Kteme  ously  disputed.     It  is  a  part  of  thai 

^t'jcr  fails,  riidiction.  alwaj't  eiercieed  bj  the  co 

Hs  iSstt-  bjr  which  it  is  Its  dutv   to  protect  : 

,  .uaeti.     But  preserve  the  truit  funJs  in  its  hand* 

,_..«-  jv^t  to  Is  undoubtedly  a  power  to  be  exerci 

.xe.  except  with   great   caution,    and,    if  poasi 

re  ^tvct  of  with    the  concent   or   acquiescence 

■    _.  „     ii-iTT.   or  the  pnrties  interested  in  the  ftind." 

..  ~™«   JritTTic-  ».  In    Union   Trust   Co.   v.   Illir 

^.,   7     ftsckus.  Midland  R,Co.,  117  U.  S.434;  25/ 

-^■a.  16  Md.  &   Eng.   R.  Cas.  c6o,     the   court, 

Blatchford,   J.,   said:     "Property   s 

.^  ^  .r .  R  Co.,  95  ject  to  liens   and   claims   and  debts 

-    t*.'i3-J4S;M  various   characters    and   ranks,  wh 

!*    brought  within  the   cognizance  C 

v^^:^^.  «7    V-   S.  court  oi  equity  for  administration  1 

j.^    .    r..>b«erveB:  conversion  into   money,  and  distri 

or*   n   equity   to  tion,  I*   a   trust   fund.     It  is  to   be  f 

„-..»fs  of  such  served    Tor   those   entitled   to  it.     1 

•■   "__    ,n«fo  taken  un-  must  be  done  by  the  hands  of  the  co 

■L-i   --ad  for  the  through  officers.     The  character  of 

1  iin.**.  ■»<'  '"  '"'  property  gives  character   to  the  par 

■  ,,,  sf  ruse  money  uiar   simcies  of  prenervation  whict 

'     ,,   u*ii  management  requires.      Unimproved    land   may 

""  "_^^  Ttike  the  same  idle,  with  only  payment  of  laies.     1 

\^   iwt««>  for  Its  re-  proved   properly     should    l>e     rent 

"  ^  -iii»  d»»  be  seri-  Movable  property  that  is  not  perlshs 

3»4 
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but  ir  per-  to  p«y  Into  the  court  all  revenue  over 

1XJ  of  pre»-  operating  espenBcB."     After  that,  and 

ill  Bppurte-  without  notice  to  the  tirst  mortgagee. 

s   of  prop-  who  had  not  appeared,  although  noti- 

Btructures  tied  of  the  order  appointing  the  receiver 

>eriEh  if  not  and  of  the  pendency   of  the  suit,  the- 

iti  buaineii  court  authorized  the  receiver  to  pur- 

viritiHnot  chaie   engine  and   cars,  and  to  adjuit 

ler.     More-  liens  on  cars  owned  by  the  mortgagorr 

r  of  'public  to    pay    Indebtedness     not    exceeding 

and   rights  $10,000.   to  other    connecting   lines  of 

nstrucled  It  road,  In  settlement  of  ticket  and  freight 

private  gain  accounts  and  balances,  and  for  material* 

1  furnish   a  and  repairs,  which  had  accrued  in  part 

lersons  who  more  than  ninety  days  before  the  order 

as  creditors  appointing  the  receiver  was  made,  and 

I,  must  nee-  to   construct    five   miles  of  new  road, 

n  the   view,  and   a    bridge.     The   petition   for   the 

ncy  and  Its  order  staled  the  necessity  for  the  rolling 

r  equity  for  stock   and   for   the   adjustment  of  thcr 

transfer  of  liens;  that  the  payment  to  the  connect- 

'   by  a   sale  ing  lines  was  indlspensahle  to  tlie  busi- 

le  purposes  nesi  of  the  road,  and  it  would  suSer 

»]   out,  the  great  detriment   unless   that  was  pro- 

le  property,  vided  for;  and   Ihal  the   new  road  and 

me  circum-  the  bridge  would  come  under  the  mort- 

y,  to  make  gages,  and  their  construction  would  be 

iry  to  keep  to   the   advantage  of  the  bondholders, 

n  a  safe  and  After  the  llrst  mortgagee  had  appeared 

the   public,  and  answered,  an  order  was  made,  but 

ty,      ai     in  not  on  prior  notice  to  It,  authorizing  the 

n   evidence  receiver  to  Issue  certificates   to  pay  for 

le  expendl-  rolling  stock    he    had    bought    under 

a  first  lien,  orders  of  the  court,  and   to  pay  debt* 

■rlor  notice.  Incurred  for  building  the  five  miles  of 

Jlng  money  road  and  the  bridge,  under  those  orders, 

ued  on   or-  and  to  pay  debts   incurred   for  taxes, 

notice    to  and  rights  of  way.  and  back  pay  and 

risk   of  the  supplies  in  operating  the  road,  the  cer- 

n  regard  to  tificate*  to  be  payable  out  of  the   in- 

ays  retains  come,  and,  If  not  so  paid,  to  be  provided 

records  are  for  by  the  court  In  its  final  order. 

subsequent  Claims  thus  arising  were  afterward* 

tes  are  not  allowed,  to  be  paid  out  of  the  proceed* 
of  the  sale,  before  the  mortgage  bonds. 

In  Wallace  This  court  upheld  such  priority,  as  to 

)  applied  In  the  debts  for   the   purchase  of  rolling 

rt    R.    Co.,  stock  and  for  the  adjustment  of  Hens 

ng.  R.  Cas.  and   for  the   construction   of   the   five 

as  filed  by  miles  of  road  and  the  bridce  and  for 

gainst     the  the  amount  due  connecting  lines,  some 

Igagee,  and  of  which  was  Incurred  more  than  ninety 

mortgagor,  days  liefore  the  receiver  was  appointed, 

a  railroad.  But  IM  In  resard  to  consent  of  piliiE 

I,  and  with-  axUtlnx  Uanlialdara,  Jones  on  Railroad 

;agee,  a  re-  Securities,  4  539,  where  the  author  ob- 

lower  given  serves    In    this     connection :     "  It    Is 

le  road,"  re-  claimed  that  courts  of  equity  have  au- 

lerating  ex-  thorlty,  without  the  consent  of  mort* 

nagellsen-  gagees.  to  order   receivers   to  tiorrow 

arrearsdue  money,  and   to  bind  the  property  in 

a  period  in  theirhandsforthepaymentoftheloans. 

y  days,  and  This  authority,  if  It  exist  at  all,  1*  not* 
396 
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■    2i  TTiJiees  of  the  mortgage  is  notice  to  the  bo; 

,     -:   :tin3cot  of   the  bondholders  will   be   impl 

,—  -  ;s  made  by  the  trustees  representing  thei 

;:-■-   vtth  a  knowledge  of  the  issue  of  certifical 

..      rr^     rwiiich  they  were  issued,  cannot  disputeth 
n-  tzt;  of  lien  after  they  have  been  issued,  and  sol 


t  it  a 


.„.-     Merer   i'.   John-  1.  Wallace   i:  Loomts,  9;r  U.  S. 

_      -      ^iiie  from  any  con-  In    Shaw    v.    Little   Rock,  elc, 

-c     mongagor    and  Co.,  loo  U.  S.  605,  the  court  bj  Wi 

.;     ;:p    nght  to  redeem,  C.   ]..   observes:   "To   allow   a  »t 

.,    1    :-urt    of  equity   lias  minority  of  bondholderB,  represenl 

•.   ^-  ,^   u  riiJi  of  a  mortga-  a  comparatively  insignificant  amc 

,-t^ —  :i  ^1  incur  charges  for  of  the  mortgage  debt,  in   the  absi 

—  •  i.:i  a    jnd    repair  of    the  of  any  pretense  even  of  fraud  or 

ui:^    uken  possession  of  fairness,  to  defeat  the  wishei   of  s 

-   f -tiver.  a  court  of  chan-  an   over  whelming   majority   of    11 

^    V   -uwirr  tu  impair  the  obi i-  associated  with  them  in  the  beneSI 

.  .    -.r(!rig«  contract,  by  ere-  their  common  security,  would   \m 

•^  ■K'-.iiT    lien     without    the  ignore    entirely    the    relation    wl 

^..-T-- -  ,'jasent.   unless   it  be   in  bondholders,   secured    by    a    raili 

-  --C  li  ^  like  equitable   power  mortgage,  bear  to  each   other.     E 
-  ^i-i'^    and     protecting    the  road  mortgages  are  a  peculiar  clai 

:'^e  law  does  not   permit  securities.     If  there  are  differenci 

.miuu  of   contracts  to  be  im-  opinion  among  the  bondholders  i 

^      _  what  their  interests    require,  it  is 

.    1  ^irveT  r.  Johnston,  5]  Ala,  improper  that  he  should  be  govei 

^    ^-uiirt    by   Manning,  ].,  ob-  by  the  voice  of  the  majority,  actin 

,,.     '■  rtie    Constitution    of    the  good   faith   and   without   collusio: 

..^  -^bitus   inhibits   even    a    State  what  they  ask  is  not  inconsistent  < 

>        .uiM^  an   act   which   shall  have  the  provisions  of  his  trust." 

n:(.     And    certainly,    a   court,  3.  In  Humphreys  r.  Allen,  loi 

.    .,  .   i  J  portion  of  the  government  490;  4  Am.  &  Eng.  R.  Cas.  i.  tfie  c 

^^aic  osnnot  have  a   power  which  by    Dickey,  J.,   observes:     "What 

,    i-.i.iU  lu   the   State  In  convention  niay   be    said   as    to    the    limitat 

...f,>i,.»ed.      If,  therefore,  the  action  which   the  law   places  upon  the  e 

....  .idiicellor  in  this   cause   goes   to  cise  of  the  power  of  the  chanccllc 

■,  ,i..eiiioil«king  theproperty  of  the  make  certificates  issued  by  a  rece 

.  v'.i'<'>iH<it  corpoi'Ot'o'^ '"'^   I*''   hands  for  moneys  borrowed  by   him,  a 

o.     iiiu    purpose,    through     his    ap-  upon   the    property,  superior   to 

^,  i,tvT>,  of  completing  an   unliniahed  vested  lien  of  the  mortgagees,  in 

>..  .-v  i>i'  ul  enlarging  or   improving  a  case,  we  think  that  appellants  are 

II-, ..K-d  oti«.  beyond  what  Isnecessary  In  a  position   to   raise   that   auesi 

V.    t^  I'rrservation,  and  to  that  end  of  The    bonds     which    they    held     I 

_,..i>K  iiii,>ney,   bj  charging  the  rail-  bought  from    Mr.   Constable   on 

>....]  .tiid  its  appurtenances  with    liens  10th  of  May,  1879.     At  that  time 

v,.i.<.h    are    tu   supersede   older  ones,  of  these  certificates  had   been    isi 

uitii>jut  (he  consent  of  the   holders  of  and   disposed   of  by  the  receiver, 

ii),'^-.-,  he  has  inadvertently  passed  be-  were  held  by  the  parties  who  had  ; 

\>':iJ  ihe  boundaries  of   ■  chancellor's  for   them   in    cash,   or    had    rece 

'Ui'^'.lii.'iiun-     In  our   opinion,  no  such  them     in     substitution    of    secur 

iK'ui-i  is  vested  or  resides  in  any  judi-  which  they  held  for  pre-existing  d( 

^..>1  tiit'iinal."  Whether  the  subject-matter  to  wl 

\\  hvrr  an    order     authorizing    the  these  certificates  were  applied  co 

iv.iio  I'l   certificates    is    irregular — as,  within   the  scope  of  the  poweis  of 

Itu  iii.ilHilce,  where  It  is  made  without  court  in  the  preservation  of  the  pi 

tliv  )>ivi>rr  notice  to  all  concerned — the  erty  for  the  benefit  of  atl  conceri 

uhhIci'I  objecting  should  be  by  appli-  was   a    question    which    might    1 

u«tiwit  lu  the  court   appointing  the  re-  been   raised,  and  ought,  properly 
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PnrpOMB  forWhich  CertiflcateB  Are  Authorized. — It  is  clear  that 
iower  of  the  court  to  authorize  its  receiver  to  issue  certifi- 
of  indebtedness  is  one  that  might  readily  be  abused  ;  and, 
d  to  under  the  pretext  that  it  will  en- 
'bondholders,  it  not  infrequently  results 
security  they  already  have  and  appro- 
ontracted  by  the  court.*  Hence  it  is  a 
:ercised,  and  one  which  should  only  be 
gent  necessity,  and  when  exercised,  the 
tly  construed.  The  certificate  must  be 
:e  with  the  order,  and  for  the  express 
"he  terms  of  the  order  cannot  be  ex- 
:red  by  implication.'     It  has  been  held, 

tificstes  him  to  b  railroad  company,  and  over 

nstable,  which    it    constructed    its   road.     He 

:w,  as  a  made   the  Central    Trust  Compan;, 

ny,  and  which   held  a  mortgage  on  tHe  entire 

i  in  the  road  and  all  its  property,  a  party   de- 

•ad  and  fendant.     The  suit   resulted  in  an  or- 

ny  had  der  that  the  lota  be  sold  to  satisfy  the 

eceiver.  claim,  and  if  the  proceeds  were  insufli- 

le  issue  cient,  then,  that  the  entire  road  should 

rst   lien  be  sold.      The  trust  company    did  not 

mpany,  appeal    from    that   decree,   but  after- 

nd  that  wards    brought    suit    in    the    United 

to    be  States  court  to  foreclose  its  mortgages. 

t.     The  A    receiver    was    appointed    and    an 

tificates  order  made  reciting  the  proceedings 

from  a  in   the  State  court,  and  directing  the 

1  which  receiver  to  issue  to  S  a  preferred  cer- 

;  a  iien,  tiiicate  for  the  amount   of   his  )udg- 

est  as  a  ment   and    interest.    This   was   done, 

it  upon  and     S    entered     satisfaction    of    hii 

it  these  judgment    in    the    State  court.     The 

amount  road    was    afterwards    sold,    and   the 

e   com-  court  directed  payment  out  of  the  pro- 

;rvened  ceeds  of  the  full  amount  of  S's  certifi- 

he  con-  cates.     Held,  that  the  trust  company 

all  the  could   not  complain,  and  that  it  was 

others  immaterial    whether    the    certificates 

oney  in  were  properly  issued,  for  the  reason : 

•,y  to  be  (i)  It  is  apparent  that  the  order  of  the 

latging  court  under  which  they  were  issued  was 

ny    for  the  result  of  an  agreement  between  the 

a  debt  parties,  and  (l)  if  they  should  be  held 

be  com-  to  be  Invalid,  the  appellee  could  not 

led  was  be  restored  to  the  rights  under  a  de- 

lity,   he  cree    of  the   State    court    which    he 

irds    to  surrendered. 

se   cer-         1.  Caldwell,  ].,  in  Credit  Co.  v.  Ar- 

'iority."  kansas  Cent.  R.  Co.,  15  Fed.  Rep.  46; 

etc..  R.  Union  Trust  Co.  v.   Illinois   Midland 

Ing.    R.  R.  Co.,  117  U.  S.  434 ;  35  Am.  &  Eng. 

R.  Cas.  560. 
ineood,         3.  Newbold  v.  Peoria,  etc.,   R.  Co., 

a  State  5  HI.  App.  367. 

unpaid        3.  State  v.  Edgefield,  etc.,  R.  Co^  6 

told  by  Lea  (Tenn.)  353. 
397 
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-.'.■:rL—\  :liat  receiver's  certificates  may  la 
-  -  -:^^c  —<_  :iev  necessary  for  the  preservat 
.-  -  ::err-.-,  ■*  and  the  courts  arerelucta 
■.—-■'— 7.<^^  aeyood  the  exigencies  of  the  c 
-r-  ::    ~i  Teccsaty  of  the  expendituras  for 

-  ■    ii~c  :z.s  Cleans.* 

:     ~t^^   ri   Moatreal   v.   Chicago,  be  embarrasf 

-1.    V.   _  ^_  id   [owa  518,  the   court  terference  wi 

..    rai  nwreareceiverisauthorized  who  are  eag 

— .c    -rT:^i.-3te*  for  materials  fur-  We  do  not  h 

:^^-:-.  _:zi.   juur  performed  in  extend-  railroad  in  tt 

s      'r    ->jii,  ovil  to  exceed  a   given  the  benefit  o 

-■   . -t     »-    tnile,    he   cannot    issue  have  b  lien  v 

.^  <T    -  itivance  of  the  actual  perform-  gage,  can  be 

^:^  -    .  J.'' r-jr  furnishingof  materials,  and  used  to 

-  j-i..  Jjiilt  uE Montreal  t: Thajer,  7  of  the  road, 

• ...   4,"  .^.:.;:  Newbold  r.  Peoria,  etc..  current  earn: 

i_   ^    .,  ;  ill.  A  pp.  367.  efit  of  mortg 

1,    A  iiljs:e  ;■.  Loomis,  97  U.  S.  iiUS.  rent  expense 

i.  Sij'»  V   Little   Rock,  etc.,  R.  Co.,  security  is  c1 

.;«,..>.  b05 ;  Meyer  v.  Johnston,  53  the  restoratit 

..J.  ...■-.  '  been  thus  im 

y     uiies    un      Railroad     Securities,  use." 
,  ,:;  In  Fosdick 

nv.  Bowen,  111  U.  8,776;  the  court  by 


■-   \  11,  Ji  Kng,  R,  Cas  308,  thi 
>■.  W.„te.C.T..  ■■"■'      ■ 


.-.  _.  J  .  says:  "The  Income  of  chancerj-   is 

'od   company  out  of  which  the  gagees   to  aj 

'u..>ri;tH|f^^  i^  to  be  paid,  is  the  net  in-  road    proper 

t;'ii<ie  obtained  by  deducting  from    the  for  foreclosuT 

^n.iM  earnings   what  is   required    for  of  a  sound  ju 

[iv-vir^sarr  operating  and  managing  ex-  condition  of  i 

in.-iiK'a.  proper   equipment   and   useful  impose  Euch 

iiijpruvements.      Every   railroad   mort-  payment  fror 

Xiffve,   in  accepting   his  security,   im-  Ing  debts  for 

plivUtv  agrees  that   the  current   debts,  or    permanei 

tiidiir  In  the   ordinary   course  of   busi-  mortgaged  pi 

iitw  shall  be  paid  from  the  current  re-  circumstance 

t.-vi)>ts   before  he  has  any  claim  on  the  appear  to  be 

iiK'uine."     Such   being  the  case,  when  ordinarily  I  hi 

IS  ivurt  of  chancery,   in  enforcing   the  appropriattor 

ii|;hls  of  mortgage  creditors,  takes  pos-  ceivership  an 

iu-ii>[<>n  of   a   mortgaged   railroad  and  assets   that    I 

thiw  deprives  the  company  of  the  power  company,  cas 

111  rn'riving  any   further   earnings,   it  will  require  I 

iiiii;ht  to  do  what  the  company  would  sale  of  the  b 

h.tii-   been  bound   to  do   if  it  had   re-  same  way." 
uMliied  In    possession ;  that   is  to  say,         But  this  pi 

(Mv,  out  of  what  it  receives  from  earn-  ited.     It  can 

InU',  all  the  debts  which  in  equity  and  where  the   rr 

IjiH.d  lonicience,  considering  the  char-  chases  or  rep 

■I'Irr  of   the  business,   are  chargeable  maintain  the 

uiHin  such  earnings.     In  other  words,  Thus,  where 

wnat  may  properly  be  termed  the  debts  to  allow    cei 

of  the  Income  should  be  paid  from  the  order  lo  raise 

iin'oiiie  liefore  it  is  applied  in  any  way  track    and    i 

111  ihe  use  of  the  mortgagees.  The  busi-  Chancellor  R 

nv**  iif  a  railroad  should  be  treated  by  doubt  ai  "    "' 


it  to    tion  U  in  favi 
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dose  investigation  of  the  authorities,  however,  will  show 
3f  late  years,  been  quite  liberal. in  exercis- 
it  of  their  extraordinary  jurisdiction.     The 

0  authorize  the  issue  of  receiver's  certifi- 
nd  necessary  to  make  extensive  repairs,  in 
ailroad,  and  the  current  income  was  inade- 
cpense;'  for  the  improvement,  repair,  and 

1  ;^  for  the  payment  of  taxes,  labor,  mate- 
prior  to  the  appointment  of  the  receiver;* 


nings  of  the  r 
The  injury  the  corfiua  ol  the  property,  under  the 
(tale  which  order  of  the  court,  with  a  prioritj'  of 
reby  would  lien.  Yet  the  discretion  to  do  bo 
■thing  of  the  should  be  exercised  with  very  great 
c.  It  Ufn-  care.  The  payment  of  such  debU 
lee  that  the  st&aAi  frima  facie  on  a  different  basis 
rty  bj'  mak-  from  the  payment  of  claims  arising 
and  to  that  from  tbe  receivership,  while  it  may  be 
IS  by  pledge  brought  within  the  principle  of  the 
l"  Hoover  latter  by  special  circumstances.  It  is 
I  N.J.  Eq,  4.  easy  to  see  that  the  payment  of  un- 
ite. R.  Co.  paid  debts  for  operating  expenses,  ac- 
v.  Arkansas  trued  within  ninety  days,  due  by  a 
,6,  railroad  company   suddenly   deprived 

n  <-•  of  the  control  of  its  property,  due  to 
bu'  fa''  «  »P<"">"  I"  "'  employ,  whole  «».- 
'-•  ■  34  ,  i>  tJoQ  from  work  simultaneously  is  to 
be  deprecated,  the  interests  both  of 
etc.,  R.  Co.,  the  property  and  of  the  public,  and 
i«  receivers  the  paymentof  limited  amounts  due  to 
certiiicaleE,  other  and  connecting  lines  of  road  for 
sum,  which  materials  and  repairs,  and  for  unpaid 
he  property  ticket  and  freight  balances,  the  out- 
pose  of  re-  come  of  indispensable  business  rela- 
all)  portions  tions,  where  a  stoppage  of  the  contin- 
ure  rolling  uance  of  such  business  relations  would 
isaryforop-  be  a  probable  result,  in  eases  of  non- 
payment, the  general  consequence  in. 
101  111.  490;  volving  largely,  also,  the  interests  and 
Langdon  v.  accommodation  of   travel   and   traffic, 

Vt.  318;  4  may  well  place  such  payments   in  the 

;  Taylor  v.  category  of  payments   to  preserve  the 

7  Fed.  Rep.  mortgaged  property  in  a    large    sense, 
by  maintaining  the  good  will   and   in- 

linois  Mid-  tegrity  of  the   enterprise,   and  entitle 

z;   Am.  &  them    to    be  made  a  lirst  lien.    This 

igtheques-  view  of  the  public   interest  in  such  a 

ire   the  ap-  highway  for  public   use   as  a  railroad 

,   the   court  is,  as  bearing  on  the  maintenance  and 

d  said:  ''It  use  of   iis  franchises  and  property  in 

no     items  the  hands  of  a  receiver,  with  a  view  to 

:e    appoint-  public  convenience,  was  the  subject  of 

allowed  in  approval   by   this  court,   speaking  by 

lances   may  Mr.  Justice  Woods,  in  Barton  v.  Bar- 

tcessaryand  hour,  1D4  U.  S.  116;  4  Am.  &  Eng.  R. 

ness  of  the  Cas.  1."     See,  also,  in  this  connection, 

>f  the  prop-  Douglass  v.  Cllne,  13  Bush  (Ky.)  608; 
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T.     T-ipment  and   final  completion  of  t 

:;    :rnniihed  portion  of  the  road  within 

■    i-x  :or  the  purpose  of  acquiring  valuat 

.      :r..;ses  depending  on  such  completion;*  ( 

■..-::  ftock,  and  for  the  preservation,  mana{ 

_--_..-.  Dougliss,  claim  waH  made  that  the  property  I 

been  enhanced  hy  the  labor  of  the  no 

_      ?a  ^SB.  ix  ^m  Tark.—  men  which  was  included  in  the  mc 

•  -"iiure  ot'  1SS5,  gage.     The  court  saj'S,  in  reply  to  til 

^  -.      -4  «a:i  bcid  by  "It »  easy  to  tee  that,  under  such  a  pi 

■!      _-ira  J«  emploj'W  the  lienor   might  be   entirely'   defeat 

-r-'    e^orc  tbc  appoint-  and    the    forecloiure     of  his    mortg: 

~   -..;■-    T:iud   DOt  be  ex-  rendered  inoperative  and  ufielesB.    Si 

-     i-TT'dsn   or   impair  a  resull,  except  upon   his  con»enl, 

.    -  .  E       --     .c'l     Ji"    the     prior  court  had  no  power  to   sanction." 

-   ^--^— .     3v   the   termi  of  Burhnam  v.  Bowen,    111  U.  S.  781; 

.  _        _j»^  jf  yevi  Tork,  Am.  &  Eng.  R.  Cas.  30S,  See  genei 

-  -c    ^-vi-er    must    pay  iy    infra,     this    title,  Rtlativt    Pri 
_  ~          •  .  :o>  c*  in  preference  to  iiy  of  Claim.'. 

-  :    t    .:  Jims.     Metropol-  l.'Bank    of    Montreal    r.    Chica 
.        r  jnjwanda  Valley,  etc.,    R.    Co.,    48   Iowa  q  18;  Bank 

\.  Y   i+5.  Montreal   t.  Thayer,  7  Fed.  Rep.  6 

.  —;;.+;    Hun  (N.  Y.)  Gibert    v.    Washington  City,   etc, 

,.     -    3.u~iard.   P.J.,8By»:  Co.,  sjGratt,  <Va.)  ^86;   i  Am.  S  E 

.c     ..-vi.j;    points  involved  R.   Gas.  473 ;    Smith   v.   McCullou 

.  .     -.;=,  <nte  the   argument,  104  U.  S.  15 ;  3   Am.  &   Eng.   R.   C 

-    ve  t.-oiirl  of  appeals  in  159;  Mlltenberger   v.   Logansport 

I     -.■in^iiian  TruBt   Co.  f.  Co.,    106  U.  S.   j86;    la   Am   it   E 

i     -  .   ,».   etc.,  R.  Co.   (103  R,  Caa.  464. 

■:    ^ijc  case,  as  in  this,  the  ~ 
■   ■■  :.e  jn  order  that  certain 

-■  ■ -I  i:es   given   for   labor  Unfiniikcd  Road  DiscoMragrd. 

..^     -^-vit   !he   appointment  of  Where  a  receiver  has  authority 

...   ..lu-u  d   be  preferred   to  a  borrow  money  in  order   to  complel 

_^      vn  •Mth  existed   upon  the  branch  of  Ihe  railroad,  such  authoi 

'."'1:  <.ourt   of  appeals  held  will  not  justify  him  in  contracting 

L  t   •  u-  to  principle  upon  which  municipal  aid  lo   enable  him  to   bi 

.,   -t   iti:>:oYes  for   labor  per-  such  branch.     Smith  v.   McCullou 

>....re   tnerecelver    was   ap-  104  U.  S.   25;    3  Am.  &  Eng.  R.  C 

.ii.d  Sf  »o  extended  as  to  im-  159. 

.vT^-v-ii*  Ihe  lien  of  the  mort-  J.  In  Kennedy   :■.   St,  Paul,  etc., 

ViJ   kxxiri  of    appeals,  in   its  Co^  1  Dill.   (U.  S.)  44S:  5  DilLfU. 

I,  ^1:1$   ihis  class   of    creditors  519,    the    court,    b^    Dillon,  J.. 

liti-ifrjl      creditors,    with    no  serves:    "It  is   manifest  that,  unlesi 

■umi^u-s"  as  against  prior  liens,  receiver     is     appointed,     no     furt 

,i^..rt  tase  dilTers  only  in  this,  work    will     be   done    on    the    ext 

..ii'jii  of  an  appeal   being  taken  sion  lines,   and    that   the   land  gn 

»;   Older  authorizing   the  cerllfi-  which  is  the  only  security  of  any  c 

nc  .juestion  is  first   raised  upon  siderable   value   which   the    plaini 

cie<i-.'e  as  to  the   distribution   of  and  the   other  bondholders   have 

..ii.>  iiionevs  under  the  purchase-  their   large   advances,  will   lapse   1 

'  ini.>rii:age.       The      appellant  be  wholly  lost.     In  order  to  save  1 

h.i:  Thecerlificatesawardedpref-  land   grant   the   road   must    be    ci 

I.  vljinis  "with  special  equilics."  pleted  by   December  3d,  ensuing,  j 

tivrlv  was  in  danger    from  the  it  seems  to  me  (hat  the   exigencies 

,  I't"  unpaid  workmen,  and  these  the  case  are  such  as,  under  the  circi 

,,,.,    were    used   lo  prevent   its  stances,   to   warrant   the   court,   u] 

in>n.     The  court  of  appeals' de-  the  application   of  the   parties  c hi 

i-«i«  to  have  been  made  upon  a  Interested,  lo   appoint  a  receiver  ; 

I    theory.     In     that    c**e    the  clothe  him  with  the  authoritjdesin 
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;  and  repair  of  the  road  ;*  for  the  purchase  of  rolling  stock 
linery,  and  necessary  supplies,  and  to  repair  and  to  operat< 
earnings  diverted  from  operating  expense 
;'  for  relaying  in  a  substantial  manner  i 
astily  built  and  considered  unsafe;*  to  pa; 
;s  leased  by  the  company  and  in  use  on  thi 
thereby  complete,  certain  portions  of  th 
xpenditure  per  mile.* 
:eiver's  Certificates  to  Complete  ai 
Discouraged.— It  has  been  shown  tha 
t,  in  authorizing  receiver's  certificates,  is  ti 
'  during  litigation,  and  in  doing  this  it  ha 
interests  of  all  parties  concerned.  Const 
1  not  be  allowed  to  create  charges  upon  th 
s,  to  the  detriment  of  the  security  of  th 
5  not  justified  in  incurring  any  indebtedne; 
preservation  of  the  property,  although  h 
ous  expenditures  in  improvements  will  ult 
ising  the  value  of  the  property.  And  thii 
mmon-law  rule,  that  while  a  mortgagee  i 
ight  to  make  necessary  and  reasonabl 
It  to  "  improve  the  mortgagor  out   of  hi 


r.  94  U.  S.  See-  alio  Gibert  v.  WaBhington.  etc 
reiver's  cer-  R.  Co.,  33  Gratt.  (Va.)  586;  i  Am., 
to  pay  (or  Eng.  R.  Caa.  473.  and  cases  cited  I 
to  secure  a  Mcjer  v.  Johnston,  ^i  Ala.  1.17. 
nment,  con-  T.  Iisnlns  of  BacelTBr'i  CartlSaati 
tion  of   the     IMtc<nirftg*d— In  Shaw  v.   Little  RocI 

etc..  R.  Co.,  100  U.  S.  613,  the  court  b 
etc.,  R.  Co.,     Waite,    C.    J.,     observes:       'Kallroa 

mortagcs  are  a  peculiar  class  of  secur 
V.   Vermont     ties.     The  trustee  represents  the  mor 

gage,  and  in  executing  his  trust  ma 
o6N.Y,439.  exercise  his  own  discretion  within  th 
■  U.  S.  146;  scope  of  his  powers.  If  there  are  dl 
S.  603;  17  ferences  of  opinion  among  the  bone 
IS4;  Turner  holders  as  to  what  their  Interests  n 
;  III.  134;  I  quire,  ills  not  improper  that  he  shoul 
(;   Meyer  v,     be  governed  by  Ihe  voice  of  the  majoi 

Ity.  acting  in  good  faith  and  wilhoi 
Uinois  Mid-  colluaion,  if  what  Ihey  ask  is  not  incot 
;  35  Am.  ft     siatent  with  the  provisions  of  his  trus 

Thi«  company  and  these  trustees  wei 
tc,  R.  Co.,  a  peculiarly  situated.  The  road  was  ur 
I  al«o  Cow-  finished,  and  the  land  grant,  to  a  larg 
'oods(U.  S.)  extent,  unearned.  While  the  morl 
Stock  Co.,     gages,  as  they   stood,  were  iirst  lieiti 

there  was  great  danger  that  their  valu 
Midland  R.  would  be  seriously  Impaired  unlei 
■t  V.  Peoria,  more  money  could  be  raised.  The  a  I 
Lm.  &  Eng.  tention  of  both  the  trustees  and  band 
44.  holders  was  called  to  that  fact,  and  t 

Ihlcago,  etc.,    Grst  it  teems  to  have  been  thought  thi 

the  end  might  be  accomplished  throug 
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'..  a  let. 


for  further  construction,  equipment  and 
road  ;^  to  complete  an  unfinished  port 
certain  time  fixed  by  law  for  the  purpr 
land  grants  and  franchises  depending  • 
the  purchase  of  rolling  stock,  and  for 


r- 


been 
mer 

th- 
ai 


Newport,  etc..  Bridge  Co.  v.  Douglass,     clain 
12  Bush  (Ky.)  673, 

Opposite  View  Held  in  New  York.— 
Prior  to  the  New  Tork  Statute  of  1885, 
ch.  376,  the  opposite  view  was  held  by 
the  courts,  and  the  claims  of  employes 
for  labor  performed  before  the  appoint- 
ment of  the  receiver  could  not  be  ex- 
tended so  as  to  diminish  or  impair 
or  postpone  the  lien  of  the  prior 
existing  mortgages.  By  the  terms  of 
the  above  statute  (Laws  of  New  Tork, 
1885,  ch.  376)  the  receiver  must  pay 
the  wages  of  employes  in  preference  to 
all  other  debts  or  claims.  Metropol 
itan  Trust  Co.  v,  Tonawanda  Valle\ 
etc.,  R.  Co.,  103  N.  Y.  245. 

In  Raht  v.  Attrill,  42    Hun  (N.  ^ 
414,  the  court  by  Barnard,   P.  J.,  k.i 
"One  of  the  principal   points  invo' 
in  this  appeal  has,  since  the  argun 
been  decided  by  the  court  of  appe- 
the  case  of  Metropolitan  Trust   ( 
Tonawanda   Valley,   etc.,  R.  Co 
N.  Y.  245).  In  that  case,  as  in  1 1 
special  term  made  an  order  that 
receivers*   certificates   given    \\ 
performed   before   the   appoin*- 
the  receiver,  should   be  prefer 
mortgage   lien  which  existed  ^j 

property.     The   court   of  ap 
that  there  was  no  principle  u 
the  claim  of  employes  for 
formed    before  the   receiver 
pointed,  could  be  so  extend- 
pair  or  postpone  the  lien  <  ■ 
gage.      The  court  of 
opinion,  calls   this  clas.^ 
"Mere      general     credit* 
special  equities"  as  again 
The   present  case   diJlci'- 
that,  instead  of  an  appc 
from  the   order  author! 
cates,   the  question  is  t 
the  reference  as  to  tl.- 
the  surplus  moneys  u: 
money     mortgage, 
claims  that  the  certii* 
erence  to  claims  "w 
The   property  was 
passions  of  unpaid 
certificates    were 
destruction.     Thr 
cision  seems  to  b 
different    theory 


li' 
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-^  -.*e  rvad 
.--T.'  the 
-.c   ?T  the 


.-^    t?  r<irpose 


«    tw 


r  na!)ie    the 
'^- fully    with 
"f    the  mails, 
•d    tlie  applica- 
'  tlu*    issue  of  re- 
I5ut    on  appeal, 
.  t    reversed   the  or- 
•    ^•a'^n()t   be   doubted 
u.ijht,    under    proper 
uMler  a   change  to  be 
•  t.'  ot"  the   property  in 
tribution  among  cred- 
'.  ew  to  increase  the  value 
I,    but   it  is  clear  that  the 
speculative     advantages 
present  a  proper  case  for 
To  preserve  the  property 
cause  tending  to  its  deprecia- 
rt  nder  it   reasonably  product- 
r.u\r  the  term  it  remains  in  the 
f  the  court,  are  objects  proper 
e  attention  of  the  court,  and  its 
1-  >hould  not  be  too   rigidly  tied 
•:ie   pursuit  of  these  objects.    On 
•  -  other  hand,  for  the  court  to  under- 
Ae  to  weigh  the  merits  of   projected 
provements,  and  to  assume  in  be- 
-If   of   the    parties   in  interest  that 
.iiss  of  experimental  risks  that  apper- 
ain  to  the  development  of  material 
industries,   is   both   inconsistent  with 
the  nature  of  a- court  and  the  objects 
with  which  it  holds  assets  for  the  sat- 
Blurtion  of  creditors.    .     .     .     We  are 
kdby  these  considerations  to  conclude 
that  before  the  order  in  question  was 
made,  as    affecting    the    interests   of 
parties  not  assenting  to   it,  it  should 
have  been  shown   that  some  necessity 
existed  for  the  change  projected  in  the 
location  of  the  line  of  the  railroad, 
such  necessity  having   relation  to  the 
production  of  the  property  or  business 
of  the  road.    No  such   case  is   pre- 
sented.   The  advantages  presented  to 
the  court,  as  likely  to  arise  from   the 
change,  are  of  such  a  nature  as  to  call 
for  the  exercise  of  business,  foresight 
and  sagacity  rather    than    prudence, 
for  the  formation  of  a  judgment  in  re- 
gard to  them.     This    is   sufficient  for 
the  refusal  of  the  order  when  objected 
to." 

In  Investment  Co.  v.  Ohio,  etc^  R. 
Co.,  36  Fed.  Rep.  48,  a  receiver  peti- 
tioned for  authority  to  borrow  I347,- 
577.18  and  to  issue  his  certificates 
therefor.      This     sum     included     (i) 


-•'jrle  the  $1 1 1,904  for  the  expense  of  purchasing 
J  x.<^  »^  ^^"^  ""^  laying  steel  rails,  and  changing  a 
^  J^*  ae  obtain    narrow-gauge    track  to  the  standard 
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'ether  the  lien  of  receiver'; 
e  previous  liens  of  bond 
lestion  of  the  necessity  fo 
y  be  disputed  by  partie 
ed.  The  consideration  o 
erty  is,  however,  the  con 
course,  upon  the  circum 
letermination  of  the  cour 
1  conclusive.  It  may  not 
:able  prerogative,  create  i 
le  the  liens  of  other  credit 
court  and  affording  then 
ontesting  the  validity  ant 
of  indebtedness.  When 
srty  or  contract  rights  an 
iriority  of  the  certificate 
Iso,  when  it  subsequentl] 
;rly  authorized  in  advanci 
arties,  their  effect  as  prio 
}n  the  other  hand,  appea 
necessary,  it  seems,  in  thi 
lied,  of  the  prior  existinj 
postponed  in  favor  of  thi 


londs.  The  holders  of  the  re 
ig  (357,000  first  mortgage  bondi 
119,000  second  mortgage  bond 
□t  consent,  and   some   of   then 

other  lienholders  objectec 
that  as  It  was  doubtful  whet  he 
iprovements  would  add  to  th 
of  the  road  and  to  ita  Bellini 
the  petition  must  be  denied  a 

items  of  $35,000,  t^o.ooo  ani 
j.iS,  except  upon  consent  of  a) 
rnholders;  but  that  certificate 
:   be   issued   for   the   remainlni 

if  desired  hy  the  consentini 
aiders  with  leave  thereafter  I 
n  to  have  the  same  made 
:  on  the  non -consenting  bond 
s.  Investment  Co.  v.  Ohl< 
.  Co.,  36  Fed.  Rep.  ^. 
ileyer  v.  Johnston,  53  Ala.  373 
■ey  V.  Railroad  Co..  i  Wood 
)  331 ;  Credit  Co.  v.  Arkania 
I.  Co,  15  Fed.  Rep.  46;  Wil 
Loomis,  97  U.  S.  146;  Mllten 
V.  Logansport  R.  Co.,  to6  U.  E 
3  Am.  &  Ens.  R.  Cas.  464 
Trust  Co.  V.  Illinois,  etc,,  B 
7  U.  S.  434  ;  JS  Am.  &  Eng.  B 
30;  Turner  *.  Peoria,  etc.,  R.  Co 
134 ;  I  Am.  &  Eng.  R.  Cm.  34S 
>ld  V,  Peoria,  etc.,  R.   Co.,  5   III 
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is  insufficient  to  redeem  all  of  these  certificates  by  payment 
full,  the  holders  thereof  are  entitUd  to  a  pro  rata  distributior 

8.  Power  of  the  Court  to  Antborise  Tbeir  Iinie. — The  power  of 
court  of  equity  to  authorize  the  issuing  of  such  certificates  is  d 
rived  from  its  duty  to  protect  and  preserve  the  trust  funds  in  i 
hands,  and  should  be  exercised  only  in  cases  where  the  creatii 
of  such  liens  is  absolutely  necessary  for  the  preservation  of  tl 
property  pending  litigation,  and  in  all  cases,  if  possible,  with  tl 
consent  or  acquiescence  of  the  parties  interested  in  the  fund.' 

The  peculiar  nature  of  railroad  property  is  a  further  jus 
fication  for  the  issue  of  receiver's  certificates.  Where  the  incor 
of  the  receivership  is  inadequate  to  keep  the  road  in  repair,  t! 
property  will  not  only  deteriorate  in  value,  but  the  business  ai 
good  will  of  the  road  will  be  seriously  affected  :  consequently, 
is  the  interest  of  mortgage  bondholders  to  consent  to  the  ests 
lishment  of  this  prior  lien  for  the  purpose  of  preserving  the  pre 
erty  as  a  "going  concern,"  and  while  it  is  desirable  to  obta 
their  consent,  express  or  implied,  as  to  the  propriety  of  su 
expenditures  by  the  receiver,  the  power  of  the  court  to  authi 
ize  the*issuing  of  the  certificates  does  not  depend  upon  thi 
consent  nor  upon  prior  notice  to  them  of  its  intention  to  gra 
the  receiver's  application  to  borrow  money  for  such  purpos< 
Consent  is  desirable  but  seldom  practicable,  where  the  debts  t 
ceed  the  value  of  the  property.  Though  prior  notice  to  perso 
interested,  by  notifying  them  as  parties,  first  requiring  them 
be  made  parties  if  they  are  not,  is  generally  the  better  way,  y 
many  circumstances  maybe  judicially  equivalent  to  prior  notic< 

be  redeemed^Ue  the  whole  scheme  cnn\j  disputed.     It  is  h  part  or  thmt 

of  raising  money  in  this  manner  iaili,  ii*dlctlon,  alwayi exercised  bj  thecok 

and  the   court  is  brought  into  disre-  hy  which   it  is  Iti  dutv   to  protect  a 

pute.     All  power  majr  be  abused.     But  preberve  the  trust  funds  in  its  hand*. 

in  the  first  place,  no  receiver  ought  to  Is  undoubtedly  a.  power  to  be  eicrcii 

be  appointed,  In  any  such  case,  except  with   great   caudon,    and,    if  pouil 

to  '  prevent  fraud,  save  the  subject  of  with    the  consent   or   acquiescence 

litigation  from  material  injury,  or  the  pnrties  interested  in  the  fund." 
rescue    it    from    threatened    destruc-         9.  In    Union   Trust   Co.   v.   lilin 

tion.'"     See,   also.    Baiter    v.    Backus,  Midland  R.  Co.,  117  U.  S. 434;  15  A 

3J  111.79;   Voshell  «.  Hynson,  j6  Md,  &    Eng.   R.  Cas.  5<So,     the   court, 

91.  Blalchford.   J.,   said;     "Property  »i 

1.  Turner  v.  Peoria,  etc.,  R.  Co.,  95  ject   to  Hens   and   claims   and  debts 

III.  134;  I  Km.  &  Eng.  R.  Cas.  34S;  3^  various   characters    and    ranlie.  whl 

Am.  Rep.  144.  is   brought  within  the  cognisance  01 

1.  In  Wallace   v.  Loomis,  97    U.   5.  court  o  I  equity  for  ad  ml  nisi  ration  a 

146,  the  court,  by  Bradley,  J.,  observes  ;  conversion  into   money,  and    diitril 

"The  power  of  a  court  of  equity   to  tion,  is   a   trust   fund.     It  is  to  be  p: 

appoint   managing     receivers   of  such  served   for   those   entitled    to  it.    Tl 

property  as  a  railroad,  when  taken  un-  must  be  done  by  the  hands  oftbecoi 

der  its  charge  a>  a  trust   fund   for  the  through  officers.     The  character  of  t 

payment  of  incumbrances,  and  to  au-  property  gives  character   to  tl>epart 

thorize  such   receivers  to  raise  money  ular   species   of  preservation  which 

for  the  preservation  and  management  requires.      Unimproved   land   may 

of  the   property,  and  make  the  same  idle,  with  only  payment  of  (axes.    Ii 

chargeable  as  a  lien   thereon  for  its  re-  proved   property     should    be    rend 

payment,  cannot,  at  this  day  be  seri-  Movable  property  that  is  not  perlshal 
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'.  locked  up  and  kept;  but  if  per- 
appu  Fle- 


sh ifnw. 
business 

More- 
f  'public 
d  rights 
™cted  it 

creditors 


'  and  Its 
]uity  for 


public. 

evidence 

'nt  lien, 

I  tnoney 

Dtice    to 
1   of  Ihc 


Wallace 
iplied  in 
R.  Co., 
R.Cas. 
filed  by 
nit  the 
3[cc,  and 
"■tgagor, 
railroad. 
tid  wilh- 


to  paj  Into  the  court  all  revenue  over 
operating  expense*."  After  that,  and 
without  notice  to  the  first  mortgagee, 
who  had  not  appeared,  although  noti- 
fied of  the  order  appointing  the  receiver 
and  of  the  petidencv  of  the  suit,  the 
court  anthoHzed  the  receiver  to  pur- 
chase engine  and  cars,  and  to  adjust 
liens  on  cars  owned  tiy  the  mortgagor, 
to  pay  indebted  nest  not  exceeding 
fio.ooo.  to  other  connecting  lines  of 
road,  in  settlement  of  ticket  and  freight 
accounts  and  balances,  and  for  material* 
and  repairs,  which  had  accrued  in  part 
more  than  ninety  days  before  the  order 
appointing  the  receiver  was  made,  and 
to  construct  five  miles  of  new  road, 
and  ■  bridge.  The  petition  for  the 
order  stated  the  necessity  for  the  rollin|f 
slock  and  for  the  adjustment  of  the- 
liens;  that  the  payment  to  the  connect- 
ing lines  was  Indispensable  to  the  busi- 
ness of  the  road,  and  it  would  suffer 
great  detriment  unless  that  was  pro- 
vided for;  and  that  the  new  road  and 
the  bridge  would  come  under  the  mort- 
gages, and  their  construction  would  b« 
to  (he  advantage  of  the  bondholder. 
After  the  first  morigagee  had  appeared 
and  answered,  an  order  was  made,  but 
not  on  prior  notice  to  It,  authorizing  th« 
receiver  to  Issue  certificates  to  pay  for 
rolling  stock  he  had  bought  under 
orders  of  the  court,  and  to  pay  debts 
incurred  for  building  the  five  miles  of 
road  and  the  bridge,  under  those  orders, 
and  to  paj  debts  Incurred  for  taxes, 
and  rights  of  way.  and  back  pay  and 
supplies  In  operating  the  road,  the  cer- 
tificatea  to  be  payable  out  of  the  In- 
come, and,  if  not  so  paid,  to  be  provided 
for  by  the  court  in  its  final  order. 

Claims  thus  arising  were  afterwarda 
allowed,  to  be  paid  out  of  the  proceeds 
of  the  sale,  before  the  mortgage  bonds. 
This  court  upheld  such  priority,  as  to- 
the  debts  for  the  purchase  of  rolling 
stock  and  for  the  adjustment  of  liena 
and  for  the  construction  of  the  five 
miles  of  road  and  Ihe  bridge  and  for 
the  amount  due  connecting  lines,  some 
of  which  was  Incurred  more  than  ninety 
days  before  the  receiver  was  appointed. 

But  lea  In  resixd  u  conMnt  of  vrlox 
eztstlns  Uenliaiaan.  Jones  on  Railroad 
Securities,  Ij  539,  where  the  ; 


this 


"It 


claimed  that  courts  of  equity  hav 
thority,  without  the  consent  of  mort- 
gagees, to  order  receivers  to  iKirrow 
money,  and  to  bind  the  property  it) 
thelrhandsfor  the  payment  of  theloans. 
This  authority,  if  It  exist  at  all,  is  not. 
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Notice  to  the  trustees  of  the  mortgage  is  notice  to  the  bo 
holders,  and  the  consent  of  the  bondholders  will  be  impl 
where  no  objection  is  made  by  the  trustees  representing  thei 
and  a  bondholder  with  a  knowledge  of  the  issue  of  certifical 
and  the  purposes  for  which  they  were  issued,  cannot  dispute  th 
validity  or  priority  of  lien  after  they  have  been  issued,  and  sol 


'  principles  of  equit J   (Meyer   v.   John-  1.  Wallace 

ston,  53  Ala.  137),  aside  from  any  con-  In    Shaw   - 

sideratioQ     of     the     mortgagor    and  Co.,  100  U.  S. 

others    having    the    right  to  redeem,  C.   ].,   observ 

■gainst  whom   a  court   of  equity  has  minority  of  b 

power  analogous  to  that  of  a  mortga-  a  comparativt 

gee  in  possession  to  incur  charges  for  of  the  mortgt 

the    preservation    and    repair   of    the  of  any  preCei 

property    it    has    taken  possession  of  fairness,  to  di 

through  its  receiver,  a  court  of  chan-  an   overwheli.....^   „._,„,.._,    „.    „ 

«ery  has  no  power  to  impair  the  obli-  associated  with  them  in  the  benefit 

gallon  of  a  mortgage  contract,  hy  ere-  their  common  security,   would  bi 

ating    a    superior    lien     without    the  ignore    entirely    the    relation    wl 

mortgagee's  consent,   unless   it  be   in  landholders,   secured    by    a    raid 

the  exercise  of  a  like  equitable   power  mortgage,  bear  to   each  other.     E 

of     preserving     and     protecting    the  road  mortgages  are  a  peculiar  clai 

property.    The  law  does  not   permit  securities.  ,  If  there  are  diflerenc< 

the  obligation  of  contracts  to  be  im-  opinion  among  the  bondholders  a 

paired."  what  their  interests  require,  it  is 

And  in  Meyer  v.  Johnston,   53  Ala.  improper  that  he  should  be  govei 

337,    the    court    by  Manning,  J.,  ob-  by  the  voice  of  the  majority,  actin 

serves :     "  The     Constitution    of     the  good   faith   and   without   collusio: 

United  States   inhibits   even    a    State  what  the^  ask  is  not  iDConsislent  ^ 

from  doing  an   act   which   shall  have  the  provisions  of  his  trust." 

that  efiect.     And    certainly,    a   court,  9.  In  Humphreys  v.  Allen,  101 

which  is  a  portion  of  the   government  490;  4  Am.  &  Gng.  R.  Cas.  i,  the  c 

of  a  State  cannot  have  a  power  which  bv    Dickey,  J.,   observes:     "What 

Is  denied  to   the   State  in  convention  may   be    said   as    to    the    limital 

assembled.      If,  therefore,  the  action  which   the   law  places  upon  the  e 

of  a  chancellor  in  this   cause   goes   to  cise  of  the  power  of  the  chancelk 

the  extentof  taking  the  property  of  the  make  certificates  issued  byarecc 

defendant  corporation  into   his   hands  for  moneys  borrowed  by  "him,  a 

tor    the    purpose,     through     his    ap-  upon   the    property,   superior   to 

pointees,  of  completing  an   unfinished  vested  lien  of  the  mortgagees,  in 

work,  or  of  enlarging  or   improving  a  case,  we  think  that  appellants  are 

finished  one,  beyond  what  is  necessary  in  a  position   to   raise   that   quest 

for  its  preservation,  and  to  that  end  of  The    bonds    which    they    held     1 

raising  money,   by  charging  the  rail-  bought  from    Mr.   Constable   on 

road  and  its  appurtenances  with   liens  loth  of  May,  1S79.     At  thai  timi 

which    are    to   supersede   older  ones,  of  these  certificates  bad   been   is: 

without  the  consent  of  the   holders  of  and   disposed   of  by  the  receiver, 

these,  he  has  inadvertently  passed  be-  were  held  by  the  parties  who  had 

^ond  the  boundaries  of  a  chancellor's  for   them   In    cash,   or    had    rece 

jurisdiction.     Id  our   opinion,  no  such  them     in     substitution    of    secur 

power  is  vested  or  resides  in  any  judi-  which  thej  held  for  pre-existing  di 

<:ial  tribunal."  Whether  the  subject-matter  to  w 

Where  an    order     authorizing    the  these  certificates  were  applied  co 

issue  of  certificates    is   irregular — as,  within  the  scope  of  the  powers  ol 

for  instance,  where  it  is  made  without  court  in  the  preservation  of  the  p 

the  proper  noticetoallconcerned — the  erty  for  the  benefit  of  all  concer 

mode  of  objecting  should  be  by  appli-  was   a    question    which   might    1 

cation  to  the  court  appointing  the  re-  been  raised,  and  ought,  properl; 
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T>nrnnaM  farWhinh  RprtiAi>at«i  Are  Authorized. — It  is  clear  that 
orize  its  receiver  to  issue  certifi- 
Jt  might  readily  be  abused  ;  and, 
mder  the  pretext  that  it  will  en- 
lolders,  it  not  infrequently  results 
ity  they  already  have  and  appro- 
ted  by  the  court.'  Hence  it  is  a 
d,  and  one  which  should  only  be 
lecessity,  and  when  exercised,  the 
istrued.  The  certificate  must  be 
1  the  order,  and  for  the  express 
rms  of  the  order  cannot  be  ex- 
'  implication.'     It  has  been  held, 

him  to  a  railroad  company,  and  over 
which  it  conitructed  its  road.  He 
made  the  Central  Trust  Company, 
which  held  a  mortgage  on  tHe  entire 
road  and  all  its  property,  a  party  de- 
fendant. The  suit  resulted  in  an  or- 
der that  the  lots  be  sold  to  satisfy  the 
claim,  and  it  the  proceeds  were  insuffi- 
cient, then,  that  the  entire  road  should 
be  sold.  The  trust  company  did  not 
appeal  from  that  decree,  but  after- 
wards brought  suit  in  the  United 
States  court  to  foreclose  its  mortgages. 
A  receiver  was  appointed  and  an 
order  made  reciting  the  proceedings 
in  the  State  court,  and  directing  the 
receiver  to  issue  to  S  a  preferred  cer- 
tificate for  the  amount  of  his  judg- 
ment and  interest.  This  was  done, 
and  S  entered  satisfaction  of  his 
judgment  in  the  Stale  court.  The 
road  was  afterwards  sold,  and  the 
court  directed  payment  out  of  the  pro- 
ceeds of  the  full  amount  of  S's  certifi- 
cates. Held,  that  the  trust  company 
could  not  complain,  and  that  it  was 
immaterial  whether  the  certificates 
were  properly  issued,  for  the  reason : 
(i)  It  is  apparent  that  the  order  of  the 
court  under  which  they  were  issued  was 
the  result  of  an  agreement  between  the 
parties,  and  (s)  if  they  should  be  held 
to  be  invalid,  the  appellee  could  not 
be  restored  to  the  rights  under  a  de- 
cree of  the  State  court  which  he 
surrendered. 

1.  Caldwell,  J,,  in  Credit  Co.  v.  Ar- 
kansas Cent.  R.  Co.,  15  Fed.  Rep.  46; 
Union  Trust  Co.  v.  Illinois  MidUnd 
R.  Co.,  1:7  U.  S.  434;  as  Am.  &  Eng, 
R.  Cas.  56a. 

3.  Newbold  v.  Peoria,  etc.,  R.  Co., 
5  III.  App.  367. 

3.  State  V.  Edgefield,  etc.,  R.  Co.,  6 
Lea  (Tenn.)  353. 
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enerally,  that  receiver's  certificates  may  lawfully  be  authoi 
to  raise  money  necessary  for  the  preservation  and  manager 
f  the  property,"'  and  the  courts  are  reluctant  to  encourage  : 
idebtedness  beyond  the  exigencies  of  the  case,'  taking  for  j 
erion  the  necessity  of  the  expenditures  for  which  it  is  prop 
Q  raise  the  means.* 

In    Bank  of  Montreal 
ic.  R.  Co..  48   Iowa   jii  , 

eld,  that  where  a  receiver  is  authorized  who  are  engaged   in  i 

I  issue  cenilicales   for  materials  fur-  We  Ao  not  hold  that 

iihed  and  labor  performed  in  extend-  railroad  in  tt 

)g  the   road,  not  to  exceed  a   given  the  benefit  o 

mount    per    mile,    he    cannot    isiue  have  a  lien  i 

lem  inadvance  of  the  actual  perform-  gage,  can  bt 

nceoftaboror  furnishingof  materials,  and  used  to 

ee,  also,  Bank  of  Montreal  i'.  Thayer,  7  o(  the  road, 

ed.  Rep.  611^  Newbold  v.  Peoria,  etc..  current  earni 

:.  Co..  5  III.  App.  367.  efit  of  mortg 

X.  Wallace  v.  Loomis,  97  U.  S.  146.  rent  expense 

9.  Shaw  T'.  Little   Rock,  etc..  R.  Co.,  security  is  cl 

■jO   U.  S.  605  ;   Meyer  v.  Johnston,  53  the  resloratii 

ila.  337.  been  thus  im 

8.  Jones    on     Railroad     Securities,  use." 

;33,  In  Fosdick  f.  Schall.  gg  U.  S 

In  Burhnamii.  Bowen,  itl  U.  S.776;  the  court  bv  Waite,  C.  J,  said: 

^  Am.  Si  Eng.  R.  Cas  308.  the  court,  have  no  doubt   that  when  a   cw 

y  Waite,  C.  J.,  says  : ''The  income  of  chancery   U   asked   by    railroad 

railroad    company  out  of  which  the  gagees    to  appoint  a   receiver  of 

lortgagee  is  to  be  paid,  is  the  net  in-  road    property,    pending    procec 

jme  obtained  hy  deducting  from   the  for  foreclosure,  the  court  in  tiie  ex 

ross   earnings   what  is   required    for  of  a  sound  judicial  discretion  maj 

ecessary  operating  and  managing  ex-  condition  of  issuing  the  necessary  1 

enses.  proper   equipment   and   useful  Impose  such  terms  In  reference  I 

nprovemcnts.     Every  railroad  mort-  '  '          "     ' 
agee,   in  accepting   his  security,   im- 
liedly  agrees  that   the  current   debts, 

lade  in  the  ordinary   course  of   busi-  mortgaged  property  as  may,  unde 

ess  shall  be  paid  from  the  current  re-  circumstances   of  the   particular 

iipts   before  he  has  any  claim  on  the  appear  to  be  reasonable.    .    .    .    ^ 

Lcome."     Such   being  the  case,  when  ordinarily  this  power  is  confined  I 

court  of  chancery,   in  enforcing   the  appropriation  of  the  income  of  tl 

ghts  of  mortgage  creditors,  takes  pos-  ceivership  and  the  proceeds  of  moi 

rs^ion  of   a   mortgaged  railroad  and  assets   that    have  been  taken    bj 

lus  deprives  the  company  of  the  power  company,  cases  may  arise  where  < 

I  receiving  any   further   earnings,   it  will  require  the  use  of  the  procei 

ught  to  do  what  the  company  would  sale  of  the  mortgaged  property  i 

ave   been  bound  to  do   if  it  had    re.  same  way." 

lained  in    possession;  that   is  to  say.  But  this  power  U  fn  lis  natun 

ay,  out  of  what  it  receives  from  earn-  ited.     It  can  only  be  exercised  in 

igs,  all  the  debts  which  in  equity  and  where  the   money  Is  needed   for 

□od  conscience,  considering  the  char-  chases  or  repairs  absolutely  esseni 

:ter  ol   the  business,   are  chargeable  maintain  the  road  as  a  going  coi 

pon  such  earnings.     In  other  words.  Thus,  where  an  application  was 

hat  may  properly  be  termed  the  debts  to   allow    certlGca'' 


e  should  be  paid  from  the  order  to  raise  money  for  repairii 
icome  oeiore  it  is  applied  in  any  way  track  and  roadbed,  it  was  si 
>  the  use  of  the  mortgagees.  The  busi-     Chancellor  Runyon :"  Ther 


ailroad  should  be  treated  hy  doubt  as  lo  the  duty  of  the  court  1 
court  of  equity  under  such  circum-  the  circumstances.  Every  consi 
*nces  as  a  "  going  concern,"   not  lo     tion  is  in  favor  of  making  the  re 
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close  investigation  of  the  authorities,  however,  will  show 
the  courts  have,  of  late  years,  been  quite  liberal. in  exercis- 
)f  their  extraordinary  jurisdiction.  The 
authorize  the  issue  of  receiver's  certifi- 
necessary  to  make  extensive  repairs,  in 
'oad,  and  the  current  income  was  inade- 
:nse;'  for  the  improvement,  repair,  and 
for  the  payment  of  taxes,  labor,  mate- 
ior  to  the  appointment  of  the  receiver ;' 

pends  in  erty,  for  the  receiver  to  pay  pre-exist- 

rthej  he  ing  dehta  of  certain  claeses,  out  of  the 

the  road  earnings  of  the  receivership,  or   even 

e   injury  the  corpui  of  the  property,   under  the 

le  which  order  of  the  court,  with  a   priority   of 

t    would  lien.     Yet    the    discretion    to    do    so 

ngofthe  should  be  exercised  with  very  great 

It  iB  in-  care.      The   payment    of    such    debts 

that  the  stands /r-i ma  facie  on  a  different  basis 

by  mak-  from  the  payment  of    claims   arising 

1  to  that  from  the  receivership,  while  it  may  be 

•y  pledge  brought    within  the   principle  of  the 

Hoover  latter  by  special  circumstances.     It  is 

J.  Eq.  4,  easy   to  see  that  the  payment  of  un- 

R    Co  paid  debts  for  operating  expenses,  ac- 

Lrkansas  "■»'<"'  "''hin  ninety  days,  due  by  a 
railroad  company   suddenly   deprived 

^  of  the  control  of   its   property,  due  to 

'  ii&'  V.  op«''"'"'«s  '"  "s  employ,  whose  cessa- 

■  Jl  '  JS  tion  from  work  simultaneously  is  to 
be  deprecated,  the  interests  both  of 
the  property  and  of  the  public,  and 
the  payment  of  limited  amounts  due  to 

■tificates,  other  and  connecting  lines  of  road  for 

1,  which  materials  and  repairs,  and   for   unpaid 

property  ticket  and   freight   balances,  the  out- 

e  of  re-  come  of   indispensable   business   rela- 

portions  tions,  where  a  stoppage  of  the  contin- 

rolllng  uapce  of  such  business  relations  would 

y  for  op-  be  a  probable  result,  in  cases  of  non- 
payment, the  general  consequence  in - 

III.  490;  volving  largely,  also,  the  interests  and 

ngdon  V.  accommodation  of   travel   and   traffic, 

t.  laS;  4  may  wel!  place  such  payments   in  the 

'aylor  v.  category  of  payments   to  preserve  the 

ed-  Rep.  mortgaged  property  in  a  large  sense, 
by  maintaining  the  good  will    and    in- 

3is  Mid-  legrity  of  the   enterprise,   and  entitle 

:   Am.  &  them    to    be  made  a  first  lien.     This 

:heques-  view  of  the    public   interest  in   such  a 

the  ap-  highway  for  public   use   as  a  railroad 

le   court  is.  as  bearing  on  the  maintenance  and 

aid:  "It  use  of   its  franchises  and   property  iD 

ci    items  the  hands  of  a  receiver,  with  a  view  to 

appoint-  public  convenience,  was  the  subject  of 

owed  in  approval   by   this   court,   speaking  by 

:es   may  Mr.  Justice  Woods,  in   Barton  r.  Bar- 

isaryand  bour,  104  U.  S.  126;  4  Am.   &  Eng.  R. 

s  of  the  Cas.  i."     See,  also,  in  this  connection, 

he  prop-  Douglass  v.  Cline,  12  Bush  (Ky.)  608; 
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further  construction,  equipment  and  linal  completion  of  th 
id  •}  to  complete  an  unfinished  portion  of  the  road  within 
tain  time  fixed  by  law  for  the  purpose  of  acquiring  valuabj 
d  grants  and  franchises  depending  on  such  completion  ;'  fc 
;  purchase  of  rolling  stock,  and  for  the  preservation,  managi 

wport,  etc.,  Bridge  Co.  v.  Douglass,  daim  was  made  that  the  propertv  hi 

Bush  (Ky.)  673.  been  enhanced  bj  the  labor  of  the  worl 

ippoiite   Vlaw  Hald  In  Kaw    York. —  men    which   was   included   in  the  mor 

or  to  the  Netu  fori  Statuteof  lSSi;,  gage,    Thi 

376,  the   opposite  view  was  held  by  ''It  is  easy  I 

courts,  and  the  clalmE  of  employes  the  lienor 

labor  performed  before  the  appoint-  and   the   f< 

nt  of  the  receiver  could   not  be  en-  rendered  ir 

ded   so   as    to   diminish   or   impair  a  result,   e: 

postpone     the   lien    of    the     prior  court  had  I 

iting   mortgages.     By   the   terms  of  Burhnam  i 

above  statute  (Laws  of  A'ew  Tork,  Am.  &  Enj 

5,    ch.  376)  the   receiver   must    pay  ly  infra, 

wages  of  employes  in  preference  to  ity  of  Clai 

Other  debts  or  claims.     Metropol-  l.'Bank    of    Montreal   v.    Chicag 

1  Trust   Co.  f.  Tonawanda  Valley,  etc.,    R.    Co.,    48   Iowa  5 18;   Bank 

,  R.  Co.,  103  N.  Y.  J45,                    '  Montreal  v.  Thayer,  7  Fed.  Rep.  6j 

n  Raht   i*.  Attrlll,  42    Hun   (N.  Y.)  Gibert    v.    Washington  City,   etc, 

,  the  court  by   Barnard,   P. J.,  says:  Co.,  33GraU.(Va.)  ^86;  lAm.&En 

ne  of  the  principal   points  involved  R.   Cas.  473;    Smith   v.   McCulloug 

his  appeal  has,  since  the   argument,  104  U.  S.  35;  3   Am.  &  Eng.   R.   O 

n  decided  bv  the  court  of  appeals  in  159;  Millenberger  ti.   Logansport 

case  of  Melropolilan  Trust   Co.  v.  Co.,    106  U.  S.   386;    la   Am   &   Er 

nawanda    Valley,   etc.,  R.  Co.   (103  R.  Cas.  464. 

Y.  145).  In  that  case,  as  in  this,  the  But  see  infra,  this  title,  Issuing  . 

cial  term  made  an  order  that  certain  Receiver's  Crrtificatei  to  Complete  . 

eivers'   cerlificales   given   for   labor  Unfinished  Road  Disceurnged. 

formed   before   the   appointment  of  Where  a  receiver  has  authority 

receiver,  should   be  preferred   to  a  borrow  money  in  order   to  com  pie  It 

rtgage   lien  which  eiisted   upon  the  branch  of  the  railroad,  such  authori 

perty.     The  court   of  appeals  held  will  not  justify  him  in  contracting  I 

t  there  was  no  principle  upon  which  municipal  aid  to   enable  him  to   bu 

claim  of  employes  for   labor   per-  such  branch.     Smith   v.   McCullouf 

ned     before   the   receiver    was   ap-  104  U.  S.   35 ;    3  Am.  &   Eng.  R.  C 

nted,  could  be  so  extended  as  to  Im-  139, 

r  or  postpone  the  lien  of  the  morl-  S.  In  Kennedy   v.   St.  Paul,  etc., 

;e.      The   court  of    appeals,   In   Its  Co.,  1  Dill.  (  U.  S.)  448:  5  Dill.  (U.  I 

nion,   calls   this   class   of    creditors  519,    the    court,    b^    Dillon,  }..     t 

ere      general      creditors,    with    no  serves;    "It  is   manifest  that,  unless 

cial  equities"  as  against  prior  liens,  receiver     is    appointed,     no    furtt 

e   present  case   differs  only  in  this,  work    will     be   done    on    the    eit< 

t,  instead  of  an  appeal   being  taken  sion  lines,   and 

m  the   order  authorising   thecertlfi-  which  is  the  onl 

es,   the  question  is  first   raised  upon  siderable   value 

reference  as  to  the   distribution   of  and  the   other  t 

surplus  moneys  under  the  purchase-  their   large   adv 

ney     mortgage.       The      appellant  be  wholly  lost. 

ims that thecertiRcatesawardedpref-  land   grant   (he 

nee  to  claims  "with  special  equities."  pleted  by   Dece. 

E   property  was  in  danger    from  the  il  seems  to  me  tl 

sions  of  unpaid  workmen,  and  these  the  case  are  sucl 

tificates    were    used   to  prevent   its  stances,   to   war 

ion.     The  court  of  appeals'  de-  the  application 

<ms  to  have  been  made  upon  a  interested,  to   a| 

:    theory.     In     that    case     the  clothe  him  with  1 
400 
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and  repair  of  the  road  ;■  for  the  purchase  of  rolling  stock. 
"  i,  and  to  repair  and  to  operate 
erted  from  operating  expenses 
ing  in  a  substantial  manner  a 
ind  considered  unsafe  ■*  to  pay 
the  company  and  in  use  on  the 
iplete,  certain  portions  of  the 
)er  mile.* 

IRTIFICATES  TO  COMPLETE  AN 
ED. — It  has  been  shown  that 
zing  receiver's  certificates,  is  to 
;ation,  and  in  doing  this  it  has 
all  parties  concerned.  Conse- 
wed  to  create  charges  upon  the 
triment  of  the  security  of  the 
d  in  incurring  any  indebtedness 
of  the  property,  although  he 
tures  in  improvements  will  ulti- 
lue  of  the  property.  And  this, 
ule,  that  while  a  mortgagee  in 
ike  necessary  and  reasonable 
>ve  the  mortgagor  out   of  his 


S«e'  also  Glbert  v.  Washington,  etc., 
I.  Co.,  33  Gratl.  (Va.)  586;  i  Am.  & 
Zng.  R.  Cas.  473,  and  cases  cited  In 
Wej*er  v.  Johnston.  e,%  Ala.  337, 

T.  UanlBg  of  B«celT«r'i    OartlflMiM* 

MiOOiiTmiea. — In  Shaw  v.  Little  Rock, 
;te.,  R.  Co.,  100  U.  S.  C13,  the  court  by 
IVaile,  C.  J.,  observes:  "Railroad 
Tiortagcs  are  a  peculiar  class  of  securi- 
ties. The  trustee  represents  the  morl- 
jage,  and  in  executing  his  trust  may 
iierciae  his  own  discreiion  within  the 
icope  of  his  powers.  If  there  are  dif- 
erences  of  opinion  among  the  bond- 
lolders  as  to  what  their  interests  re- 
luire,  it  is  not  Improper  that  he  should 
ic  governed  hy  Ihe  voice  of  the  major- 
ty,  acting  in  good  faith  and  without 
:ollusion,  if  what  they  ask  Is  not  Incon- 
ilatent  with  the  provisions  of  his  trust. 
This  company  and  these  trustees  were 
>eculiar]y  situated.  The  road  was  un- 
inished,  and  the  land  grant,  to  a  large 
:ilent,  unearned.  While  the  mort- 
gages, as  they  stood,  were  first  Hem, 
here  was  great  danger  that  their  value 
vould  he  seriously  impaired  unlesa- 
nore  money  could  be  raised.  The  at- 
ention  of  both  the  trustees  and  bond- 
lolders  was  called  to  that  fact,  and  at 
irst  it  seema  to  have  been  thought  that 
he  end  might  be  accomplished  through 
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rumenUlity  of  a  receiver  and  re- 
certifies tei.  This  necestarilv 
plated  the  creation  of  a  lien  on 
rtgaged  property  superior  to 
lich  then  existed.     Although  the 


,  sep- 


roperticK,  Ihe  value  of  each  di 
to  a  large  extent,  on  the  ability 
railroad  company  to  finish  its 
For  some  reason  the  idea  of  a 
and  receiver's  certiiicates 
to  have  been  abandoned,  and 
o  our  minds,  was  a  more  desir- 
■n  adopted.  The  power  of  the 
ought  never  to  be  used  in  ena- 
■ailroad  mortgagees  to  protect  of  thi 
icurilies  by  borrowing  money  to     pursuit     of     speculativt 

mlinished  roads,  except  under    would   not   present  a  proper  i 


access  to  the  city  ol  Charleston,! 
suit  which  the  receivers  declai 
absolutely  necessary  to  enable  i 
road  to  compete  successfully  w 
others  for  the  carriage  of  the  ma 
the  court  below  granted  the  appli 
tions,  and  authorized  the  issue  of 
ceiver'a  certificates.  But  on  appi 
the  supreme  court  reversed  I  be 
der,  saying:  "It  cannot  be  daub 
that  the  court  might,  under  pro 
circumstances,  order  a  change  to 
made  in  the  state  of  the  property 
its  bands  for  distribution  among  cr 
itors  with  a  view  to  increase  the  va 
fund,   but   it  is  dearths! 


better  to  do  wliatwas  done  here 
'er  it  can  be— that  is  to  say,  reor- 

he  enterprise  on  the  basis  of  ex- 
lOrtgages  as  stock,  or  something 
s  equivalent,  and,  by  a  new  mort- 
ilh  a  lien  superior  to  the  old,  raise 
iney  which  is  required  without 
:he  courts  to  engage  in  (he  busi- 
railroad  building.  The  result  so 
cumberingthe  mortgage  security 
erned.  is  the  same  substantially 


e  the  n 


irganiz 


he  whole  enterprise  In  the  hands 
:  immediately  interested  in  its 
ill  prosecution." 
-edit  Co.  I'.  Arkansas  Cent.  R. 
Fed.  Rep.  46.  the  order  au- 
igthef 


IS  subsequently  rescinded,  upon     that 


To  pre 

from  all  cause  lending  to  its  deprei 
tion,  to  render  it   reasonably  prodi 

hands  of  the  court,  are  objects  pro 
for  the  attention  of  the  court,  and 
hands  should  not  he  too  rigidly  1 
in  the  pursuit  of  these  objects, 
the  other  hand,  for  the  court  to  uni 
take  to  weigh  the  merits  of  projei 
improvements,  and  to  assume  in 
half  of  the  parties  in  interest  I 
class  of  experimental, risks  that  api 
tain  to  the  development  of  mate 
industries,  U  hoth  inconsistent  v 
the  nature  of  a  court  and  the  obji 
with  which  it  holds  assets  for  the  : 
isfaction  of  creditors.  .  .  .  We 
these  considerations  to  conci 


ufid  that,  owing  to  the  dilapi- 
jndition  of  the  road  and  prop- 
:  court  was  not  justified  in  spend - 
money  for  Its  repair  and  Im. 

also.   Vermont,   c 


efore  the   order 


I  question 


it  Cent.  R.  Co.,  50  Vt.  500;  46    productii 


made,   as    affecting    the    interests 

parties  not  assenting  to  it.  It  she 
have  been  shown  that  some  neces 
existed  for  the  change  projected  in 
location  of  the  line  of  the  railri 
ig   relation  ti 


morihe 


property 


l^owdrey,  II   Wall.  (U.  S.)  459;     the  c 


V.  Cincinnati,  etc.,  R.  Co,  : 
U.S.)  504;  New  Jersey  Midland 
V.   Wortendyke,  17  N.   J,    Eq. 


the  purpose  of  the  applica- 
■  authority  to   issue   certifi- 
ill  beyond  keeping  (he  road 
"going  concern,"  the 
be  authorized   by  the 


likely  ( 


■the 


in  Hand  v.  Savannah,  etc.,  R 
S.  Car.  ^06,  where  the  purpos< 
application  was  tu  enable  tht 
r  to  build  nine  miles  of  new 
id  a  Dew  bridge  so  as  to  obtain 


for  the  exercise  of  busine^  foresi 
and  sagacity  mther  than  prudei 
for  the  formation  of  a  judgment  in 
gard  to  them.  This  is  sufficient 
the  refusal  of  the  order  when  objet 

In  Investment  Co.  r.  Ohio,  etc. 
Co.,  36  Fed.  Rep.  48,  a  receiver  p 
tioned  for  authority  to  borrow  $J 
577.18  and  to  issue  his  certific 
therefor.  This  sum  included 
(111,904  for  the  expense  of  purcha* 
and  laying  steel  rails,  and  chnngii 
narrow-gauge    track  to  the   stand 
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uestion  whether  the  lien  of  receiver's 
ty  over  the  previous  liens  of  bond- 
irgely  a  question  of  the  necessity  for 
:essity  may  be  disputed  by  parties 
eby  affected.  The  consideration  of 
;  the  property  is,  however,  the  con- 
epends,  of  course,  upon  the  circum- 
se.  The  determination  of  the  court 
5  final  and  conclusive.  It  may  not, 
if  its  equitable  prerogative,  create  a 
or  postpone  the  Hens  of  other  credit- 
:ir  day  in  court  and  affording  them 
ling  and  contesting  the  validity  and 
;ertificates  of  indebtedness.  Where 
'hose  property  or  contract  rights  are 
lidity  or  priority  of  the  certificates 
ed  ;  and,  also,  when  it  subsequently 
were  properly  authorized  in  advance 
g  made  parties,  their  effect  as  prior 
should  it,  on  the  other  hand,  appear 
iue  was  unnecessary,  it  seems,  in  the 
-ess  or  implied,  of  the  prior  existing 
ill  not  be  postponed  in  favor  of  the 


(1)  gage  bonds.  The  holders  of  the  re- 
laj-  maining;  (257,000  lirat  mortgage  bonds, 
;  <3)  and  (119,000  second  mortgage  bonds 
paid  did  not  consent,  and  some  of  them 
om-  with  other  lienholders  objected, 
ipon  Held,  that  as  it  was  doubtful  whether 
urse  the  improvements  would  add  to  the 
sum  value  of  the  road  and  to  its  selling 
oy^s  price,  the  petition  must  be  denied  as 
100-  to  the  items  of  (35,000,  (10,00a  and 
lives  (^7,143. 18,  except  upon  consent  of  all 
per-  the  lienholders;  but  that  certificates 
itire  should  be  issued  for  the  remaining 
the  items,  if  desired  by  the  consenting 
the  bondholders  with  leave  thereafter  to 
lims  petition  to  have  the  same  made  a 
wut  charge  on  the  non-consenting  bond- 
re-  holders.  Investment  Co.  b.  Ohio, 
ting  etc.,  R.  Co.,  36  Fed.  Rep.  48. 
le  to  1.  Me/er  v.  Johnston,  53  Ala.  373; 
rure  Cowdrey  v.  Railroad  Co.,  i  Woods 
the  (U.S.)  331;  Credit  Co,  v.  Arkansas 
1,430  Cent,  R.Co.,  ij  Fed.  Rep.  46;  Wal- 
the  lace  II.  Loomis,  97  U.  S.  146;  Milten- 
has  berger  v.  Logansport  R.  Co.,  106  U.  S. 
ally  386;  13  Am.  &  Eng.  R.  Gas.  464; 
t  of  Union  Trust  Co.  v.  Illinois,  etc.,  R. 
the  Co.,  :i7  U.  S.  434  ;  25  Am.  &  Eng.  R. 
the  Caa.  560;  Turner  v.  Peoria,  etc.,  R.  Co., 
'age  9(111.  134;  t  Am.  &  Eng.  R.  Caa.  348; 
ort-  Newbold  r.  Peoria,  ete.,  R.  Co.,  5  III. 
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\.TUTORv  Provisions  Regulating  Priority  of  Lie; 
LROAD  Securities — Receiver's  Certificates. 
[Otiability  of  Eeoeiver's  Certificates.* — Receiver's  certific: 
legotiable  instruments  in  the  sense  that  the  equities 
etween  the  original  parties  will  be  sacrificed  in  favo: 
'e  purchasers  for  value.  All  parties  dealing  in  such  st 
bound  totakenoticeof  the  terms  of  the  order  of  the  cc 
ing  their  issue  and  take  them  subject  to  the  final  actioi 
t  and  the  rights  of  parties  having  prior  liens  upon 
'  who  have  not  had  their  day  in  court.'  An  assigns 
tificates  can  only  recover  to  the  extent  that  the  orig 
luld  have  recovered  ;*  and  indorsement  by  the  assig 
t  make  him  liable  as  a  guarantor,  nor  imply  a  wan 

.   Hoover  v.  Monlcl&lr,  etc.,  In  court  and  did  not  object  to  it.  L 

N.  J.  Eq.  4  ;    Coe  v.   New  the  bankruptcy'  ol  the   company, 

diand  R,  C.  Co.,  27  N.J.  Eq.  assignees   were   made   parties   lo 

onl,  etc.,   R,  Co.  v.  Vermont  foreclosure  Buit,   and  objected  lo 

'.a^  50  Vt.  jjoo  ;    Stanton   v.  priority   given  the   certificates  bi 

etc- R.  Co.;  3  Woods  (U.  S.)  foreclosure  decree.      The   court 

nil. Clark,   110   U.   S.    601;  that   neither   the   mortgagor    noi 

,   McCarter.   94   U.    S   734  ;  assignee  in  bankruptcy  could  obje 

ontreal  II.  Chicago,   etc.,   R,  the  order  in  which  the  priority  of 

wa   518;    Chicago   v.    Lake  and  subsisting  lien*  on  the  premi; 

Co.,  7  Fed.  Rep.    i;l8  ;    Bar-  fixed  by  the  decree.     It  could  mad 

bour,  104  U.  S.  126  ;   4    Am.  difference  to  them  whether  the  ce 

L.  Cae.     [  ;     Shaw    v.    Little  catea   had   prioritv   or  not,  since 

,   R.    Co.,    100    U.    S.   605;  could   take  nothing  until  all  liei 

dgefield,  ctc„  R.  Co.,  6    Lea  the  assigned  property  have  been  ! 

3;   Ex  farle   Mitchell,    I3  S.  Bed. 

1.  See,  also, Railroad  Securi' 

mortgagees  do  not  assent  to  Rfceiver't  Cnrli[ficates  ;   Negoti: 

Kens,  these   should   be   made  Instruments,  vol,  16,  p.  48[. 

ubject  to  the  prior  mortgages.  3.  Receiver's  certificates  issued  u 

i.  RoUitig  Stock  Co.,  s5  How.  the  direction  of  the  court  bind  m 

.)  1S6.  personally,   nor    can    any    actioi 

not  Interested  In  the  property  maintained      on      such      instrur 

id  company    in  the  hands  of  against  any    one.     Only    the    fun 

.  or  who   has   advanced   no  property    under    the    control    ol 

the  receiver's  certificates  can-  court  is  bound,  and  that  only  wbi 

to  the  issue     of  such    certifi-  is  equitable  to  charge    such  fund 

1    where  a    property    owner  the  payment  of  the  money  evide 

■oute  of  an   elevated   railroad  Such  mstrumenis  not  having  the 

I  lo  restrain   the  completion  ities    of    negotiable     paper,    are 

I  on  the  ground  of  the   tnval-  assignable  under   the    Illinois  st 

the     receivers     certificates,  or  as  at  common  law,  so  as  to  bai 

Lydecker,  11     Abb.   N,   Caa.  equities  existing  against  the  pay( 

|8'  whom   they  were   issued,     Tumi 

Titr  ol  KMelTw'i  CertUleate*  Peoria,  etc.,  R.  Co.,  95  III.  134;  i 

qnBiUoQBd  br  tha  Hortfasor  &  Eng.  R.  Cas.  348 ;  3j  Am.  Rep. 

lifneea.— In   Jerome   v,  Mc-  Bank  of  Montreal  v.  Chicago,   et 

\    U.  S.  734,  a   receiver  was  Co.,  48  Iowa  518;   Union  Trust  ( 

I  to  issue   certificates  to  the  Chicago,  etc.,  R.  Co.,  7  Fed.  Rep 

$500,000,  secured  bya  mort-  Baird  x'.  Underwood,  74  111.  176;  . 

the  property,  which  was  to  bold  t>.  Peoria,  etc.,   R.  Co.,  J  III. 

Den  to  all  other  mortgages.  367;  Stanton  r'.   Alabama,  etc,  R 

tors  secured   by   the   exist.  2  Woods  (U.  S.)  506. 

jages   appear    not    to   have  S.  Although   not   negotiable   it 

this  order,  but  they  were  all  ments,   receiver's    certificates    mi 
401 
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the  certificates  are  collectible  and  will  be  paid.'  They  are 
ible  only  out  of  the  fund  in  the  hands  of  the  receiver,  and 
nent  can  onlv  be  enforced  by  application  to  the  court  author- 
b'hen  a  receiver  goes  beyond  the  order 
certificates  bearing  false  and  fraudulent 
r  face,  he  will  be  held  personally  liable 
n  though  it  was  not  his  intention  to  de- 
rchasers  of  such  certificates  when  he 
rificates  in  the  hands  of  innocent  holders 
e  the  receiver  has  issued  them  in  excess 
purposes  other  than  those  specified  by 

If  pay-  wasted.     All   persons  dealing  In  »uch 

but   the  securities  niu«t  know  that  payment  can 

lan  was  on\y  be  coerced  by  application  to  the 

Turner  court  having  control  of  the  trust  prop- 

134;    I  erty  for  sn  order  upon  its  acting  officer, 

m.  Rep,  Such  certificatea  have  not  been  current 

R.  Co.,  In   commercial  transactions  as  bills  of 


e  they  likely  to  become  bi. 
Is  clear  known  (hey  are  issued  only  for  the 
le  is  not  benefit  of  the  trust  property,  and 
orser  of  usuall}'  the  specific  purpose  is  men- 
reason  tloned  on  the  face;  or,  as  in  this  case, 
iable  as  on  the  back  of  the  certificHte.  The  de- 
e  of  the  sign  is  only  to  charge  the  trust  prop- 
nent;  It  erly,  and  that  only  so  far  as  it  Is  equi- 
that  a  table  to  do  bo.  While  courts  will  be 
out  of  a  zealous  Co  protect  the  rights  of  parties 
so  quite  who  may  have  furnished  money  for 
rceiver's  the  preservation  of  the  trust  property, 
arantor.  equal  care  will  be  observed  to  see  tliat 
an  as-  Ihe  property  Is  not  wasted  by  Improvi- 
sness  of  dent  acts  of  receivers." 
of  the  a.  In  Bank  of  Montreal  v.  Thayer,  1 
of  the  McCrary  (U.  S.)  i;  7  Fed,  Rep,  633, 
lut  that  the  court,  by  McCrary.  J.,  observes : 
.  will  be  "  The  petition  does  not  state  that  the 
false  and  fraudulent  representations 
,Co.,  95  were  made  with  the  intent  to  defraud 
348;  35  any  particular  individual ;  but  it  does 
Icott,  J,,  state  in  substance  that  they  were 
reached  contained  in  certain  written  in- 
at  have  struments,  payable  to  the  JoHet  Iron 
■ducible  and  Steel  Company  or  bearer,  and 
suitable  that  relying  upon  the  statements  and 
usually  representations  contained  in  said  in- 
ruments  strumenls,  the  plaintiff  purchased 
issued,  them  from  the  payee,  in  good  faith,  in 
-lolders,  the  usual  course  of  business,  before 
irgeable  they  were  due,  and  without  knowledge 
nsidera-  or  notice  that  said  representation! 
all  par-  were  false,  and  paid  their  full  face 
lymake  value.  Is  this  auflicient?  Testate  the 
charges  question  as  concisely  as  possible.  It  is 
;  officer,  this  :  Assuming  that  the  representa- 
are  (hat  tion»  contained  in  (he  certificates 
ridently  were   false    and    fraudulent — that    iii 


Eecei^ 


f/ 


S. 


a: 


1    ti-»«e    to 


V 


IJtJAVS), 


^  rrcen  held  that  hypothecation 

T   r  in  agreement  by  him  to  pay 

z-zry::Q  than  allowed  by  the  order 

::r  :L'iect  of  making  them  wholly 


.-•.Rtained  in  the  body  of  the  certifi- 
cates,   and  upon  these  alone.     If  we 
were  at  liberty  to  assume  that  similar 
false  representations  must  have  been 
made  by   the  Steel  Company   to  the 
plaintiff,  this  would  not  release  the  de- 
fendant from  liability,  nor  would  it  be 
necessary  to  join  the  Iron  and   Steel 
Company  as  a  party  defendant.     The 
liability  of  the  defendant  depends  up- 
on the  question  whether  he  committed 
any  fraud  bpr  his  own  misconduct  and 
representations,  and  it  is  not  to  be  de- 
feated by  showing  that  others  have  or 
have  not  committed  like  frauds.     If^ 
-  -  -.  ^i-*"  of    for  example,  the  paper  in  question  had 
r  ,<»  the    passed  through  the  hands  of  a  number 
.    .     •  -a  njL^es    of  persons  after  it  left  those  of  the  de- 
^     -•  -'v-M  and    fendant,    each    in    turn    making    the 
n  IT  ♦taie-    same  false  and  fraudulent  representa- 
-     .-r^rted     tions  as  to  its  validity,  would  it  be  in- 
.    >   r^vescsary    sisted  that  the  last  purchaser  would  be 
.    v(u-  1  rMrticu-    obliged  to  join  all  the  previous  holders 
.-  'jtr  -xrrson  to    in  one  suit?     How  could  he  know  who 
T  --^rfv-t.  to  re-    had  held  and  transferred  by  delivery 

>  vr  *:5repre-    the  paper,  except  in  the  case  of   the 
.^^  *  io  places    person   from  whom  he  obtained     it? 

xs^-<.et  cannot    He  might  sue  that  person,  but  in  order 

>  e  wx'.l  pass,    to  recover,  it  would  be  necessary  for 
»  •*  -2  view  the    him  to  allege  and  prove  that  he  relied 

^  ,  X  ra*  ^e  injured,    upon  his  representations  and  not  upon 
,^ .  ^civ-r^c  m  the  cer-    those   embodied    in    the    instrumetit. 
.,    ,'.  -?tvr;  if  true,    If  he  relied  upon  the  latter  and  acted 
,    •  ^   <<vure,  and    in  good  faith  upon  them,  his  right  of 
ft.   i-.xrv:-*:ent$.    The    action  would  be  against  the  maker  of 
\^  .i»   >.  \^  ho  had  the    the  paper — the  party  who,  by  signing' 
.     .i.,.* -rrre^eniations,    it  and  placing  it  upon  the  market,  cer- 
.'  »    .    '.--^'.tie  that  they    tified  to  the  truth  of  the  statements  it 
^^w    V    *.    .^r^^n*  having    contained,  and  gave  it  currency." 
^^^  .K^*  A-»:h»niron  the       1.  CertlflcatAB    Invalid    Wlien  Issued 
.     .   xf   V    iruiicate   that    Imgnlarly. — The  receiver's  authority 
^     .    w.>  •^«'  addressed  to    is  bounded  and  limited  by  the  order  of 
""»  %      a  At-tox;*  ir  tndivid-    the  court.    He  has  no  general  powers 
"  "^    ^  v»^      i  il..  ik»  on  the    except  such  as  could  be  derived  there- 
.  *  ^'^*-tatioMS    were    from.     He  may    have    the   power   to 
tv^  ^e  i-v^nsidered    issue  certificates,  but  such  power   is 
'.v.ir\*lwiJ^rs  of  the    limited  by  the  order  of  the  court,  and 
^..-^  \    .    .    There  is    he  cannot  issue  them  in  excess  of  the 
^.  :^  sl^vi^x^n  the  defendant    order,  or  for  purposes  not  mentioned 
%t^':  s^'  the  certificates    in  the  order.    And  since  the  receiver 
"  w>  tv    v;t.     Now,  is  it  any    is  an    officer  of    the  court,  intrusted 
x.t:  ih^  Iv^llet  Iron  and    with  the  care  of  the  property,  any 


^  V 


-    .» 


\V  V  o 


N  »■ 


^'.^     ^e  i>di\eeof  the  cer-    purchaser  of  his  certificates  is  bound 
'^    MX  tvirticii^ted  in  the    to  know  whether  they  were  issued  in 

'*^*''^  k.^.>^l    iirwin    the      accordance    with    th»    t#»rma    nnH    /<rkn. 


^*»»*  ^ 


•N*a  w  l^sed  upon  the    accordance  with  the  terms  and  con 
*!•  •:<«    rf  rresenUtions    tingencies  contemplated  by  the  order. 
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but  will  confine  the  purchasers  to  the  amount  actually 
:cd  to  the  receiver  at  the  time  of  purchase.'  Where,  how- 
he  court  fixes  the  limit  of  discount,  and  the  certificates  are 
krithin  that  limit,  the  purchasers  thereof  are  entitled  to 
ace  value  as  established  by  the  order  of  the  court.* 
Bklatite  Pbiokitt  of  Cluhb— 1.  In  General. — It  is  a  gen- 
ie that  the  relative  rank  of  claims  and  the  standing  of  liens 
IS  unaffected  by  a  receivership,  except  that  the  fund  must 
ay  the  proper  expenses  resulting  from  its  administration 
;  court  through  the  receiver,^  After  such  expenses  are 
11  claims  of  creditors  are  satisfied  in  the  relative  order  of 
y  belonging  to  them  at  the  time  the  court  took  possession 
receiver.  This  rule  is  equally  applicable  in  general  to 
frships  over  railroads;  but  an  exception  exists  as  to  certain 
i  of  debts  which  are  allowed  payment  prior  even  to  mort- 
ens.  The  application  of  the  ordinary  rules  would  require 
en  creditors  should  first  be  satisfied  in  their  respective 
in  full,  and  that  unsecured  creditors  must  go  unpaid  unless 
is  a  balance  after  the  clearing  off  of  the  liens.  The  assump- 
y  the  courts  of  the  right  to  overthrow  this  order  and  to 
nsecured  claims  priority  of  payment  over  established  liens, 
the  most  extreme  exercise  of  power  ever  ventured  upon 
irts  of  equity,  is  thoroughly  established.     The  justification 

power,  its  limitations  and  the  particular  classes  of  debts 

will  be  given  such  priority,  requires  detailed  treatment.* 
lunu  Anting  Out  of  the  Receiverahip — a.  Receivership  Ex- 
s  Have  Priority. — When  a  court  through  its  receiver 
possession  of  a  railroad  and  operates  it,  the   expenses  of 

peration  and  management  of  the  road  by  the  court  have 
y  over  all  other  claims  of  whatever  nature.  They  consti- 
le  first  lien,  not  only  on  the  income,  but  if  that  is  insuffi- 

on  the  corpus  of  the  property  itself,  even  taking  priority 
precedent  mortgages.     Not  until  such  expenses  are  paid 


f  Montreal  v.  Chicago,  etc.,  R.  IntarMt. — A  court  of  equl^  will  not 

Iowa  51S.    See  also  Stanton  ti.  authorize  a  receiver  to  paj  ■  rate  of 

11,  etc,   R.  Co.,  a   Woods   (U,  Interest  In   eiceu  of  the  legal  rate  In 

;  Union  Trust  Co.  v.  Chicago,  order  to  more  readitv  dispose  of  the 

Co.,  7  Fed.  Rep.  513,  certificates.      Nor     will    it    authorize 

lion  Trust  Co  v   Illinois  Mid-  'heir  sale  at  a  discount,  and  in  addiiion 

.  Co,  117   U.  S.  434 ;  Jj  Am.  &  P"? 'he  highest  legal  rate  of  interest. 

.  Css.  560;  Swann "   Clark,  110  "eyer  r.  Johnston,  53  Ala.  J37. 

m;  17  Am.  &  Eng.  R,  Cai   -114.  «.  Union  Trust  Co.  v.  Illinois  Mid- 

n  receiver's  certificates  are  ne-  '"'"^   «  ^o.,  .,7  U.   S.  434;  »S  Am.  & 

d  at  a  discount,  which  the  re-  ^"B-  «■  C".  S^o. 

is  not    authorized   to  allow,    a  ■■  See  infra,  this  title,  Relalive  Pri- 

itnt  bona  fidt  holder  will  only  'rity  of  Claims;  Ctaimt   Arising  OkI 

tected  to   the   amount  actually  of  the  Rrfetvership. 

ed  by  the  first  purchaser.     Gen-  «.  See  infra,  this  title,  Brlalivt  Pri' 

at.  Bank   t.   Hagard,   30    Fed,  arity  ef  Claims;   Debts  Contracted  by 

14.  the  Comfany  Before  Rectivtrthif. 
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of  the  court,'  But  it  has  been  held  that  hypothecati 
tificates  by  the  receiver  or  an  agreement  by  him  to  p 
the  money  borrowed  thereon  than  allowed  by  the  on 
)urt,  will  not  have  the  effect  of  making  them  who 


intent  to  deceive — are  we  contained  in  tile  t>odj  of  the  cerl 

hat  they-  were  made  with  cates,    and  upon  these  alone.     If 

ceive  whoever  should  pur-  were  at  liberty  to  assume  that  simi 

iper?    In  the   verj   nature  false  representations  must  have  b 

the  defendant  must  have  made   by   the  Steel  Company   to 

ihat     his     representations  plaintiff,  this  would  not  release  the 

ight  be  acted   upon  by  any  fendant  from  liability,  nor  would  it 

ersons  purchasing  the  eer-  necessary  to  join  the  Iron  and  Si 

lie  open  market.     He  was  Company  as  a  party  defendant.    1 

>er  upon  the  market  where  liability  of  the  defendant  depends 

y  to  be  bought  and  sold,  on  the  question  whether  he  commit 

;ates  were  so  drawn  as  to  any  fraud  by  his  own  misconduct  i 

:irnegotiation  ;  they  wereto  representations,  and  it  is  not  to  be 

ind  to  handwithout  indorse-  (eated  by  showing  that  others  have 

were   to    be    payable    to  have   not  committed  like  frauds, 

hy  is  It  not  a  sound  rule  of  for  example,  the  paper  in  question! 

(    morals    that   makes  the  passed  through  Che  hands  of  a  num 

ch  paper  liable  in  damages  of  persons  after  it  left  those  of  the 

who  may  be  deceived  and  fendant,    each    in    turn    making 

having  relied  upon  state-  same  false  and  fraudulent  re  preset 

fact    fraudulently  inserted  tions  as  to  its  validity,  would  it  be 

^o  say  that  it  is  necessary  sisted  that  the  last  purchaser  wouU 

It  defendant  had  a  particu-  obliged  to  join  all  the  previous  hole 

al  in  view  as  the  person  to  in  one  suit?     How  could  he  know  t 

d,  would  be, in  effect. tore-  had  held  and  transferred  by  deliv 

rom  liability  for  his  repre-  the  paper,  except  in  the  case  of 

for   a   person   who   places  person   from   whom   he   obtained 

r  upon  the  market  cannot  He  might  sue  that  person,  but  in  or 

whose  hands  it  will   pass,  to  recover,  it  would  be  necessary 

re  cannot  have  in  view  the  him  to  allege  and  prove  that  he  rel 

ersons  who  may  be  injured,  upon  his  representations  and  not  u; 

s   of   fact  stated  in  the  cer-  those   embodied    in    the    instrumi 

t  them    currency;  if    true,  If  he  relied  upon  the  latter  and  ac 

them   amply   secure,   and  in  good  faith   upon  them,  his  right 

ible    as  investments.     The  action   would  be  against  the  maker 

question  is.  Who  had  the  the  paper — the  party  who,  by  sign 

upon  such  representations,  it  and  placing  it  upon  the  market,  ( 

iw  will   presume  that  they  tified  to  the  truth  of  the  statement 

saed  to  all  persons  having  contained,  and  gave  it  currency." 

Is  there  anything  on  the         1.  Gartlflaates    Invalid    Wbaa  lu 

e   paper    to    indicate    that  Iiragnlorlr. — The  receiver's  authoi 

:ntations  were  addressed  to  is  bounded  and  limited  by  the  ordei 

rd  for  a  particular  Individ-  the  court.     He  has  no  general  pow 

no  others?     I  tiiink,  on  the  except  such  as  could  be  derived  tbc 

he     representations    were  from.     He   may    have    the   power 

intended  to  be  considered  issue   certificates,  but   such   power 

upon  by  purchasers  of  the  limited  by  the  order  of  the  court,  i 

:  market.     .     .     .    There  is  he  cannot  issue  them  in  excess  of 

ivity  between  the  defendant  order,  or  for  purposes  not  mentioi 

irchaser  of  the  certificates  in  the  order.     And  since  the  recti 

Lhe  action.     Now,  is  It  any  Is  an    officer  of    the  court,  intrus 

ay  that  the  Joliet  Iron  and  with   the   care   of   the   property,  i 

lany,  the  payee  of  the  cer-  purchaser  of  hii  certificates  is  boi 

1st  have  participated  In  the  to  know  whether  they  were  issued 

:  action  is  based  upon  the  accordance  with   the   terms  and  ci 

written    representations  tlngenciei  contemplated  by  the  ore 
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>«..•  ..7:11  ^»nAr.»  fK»  purchasers  to  the  amount  actually 
he  time  of  purchase.*  Where,  how- 
t  of  discount,  and  the  certificates  are 
purchasers  thereof  are  entitled  to 
d  by  the  order  of  the  court.* 
Claimb— 1.  lu  General. — It  is  a  gen- 
k  of  claims  and  the  standing  of  Itens 
vership,  except  that  the  fund  must 
es  resulting  from  its  administration 
eceiver."  After  such  expenses  are 
re  satisfied  in  the  relative  order  of 
t  the  time  the  court  took  possession 
is  equally  applicable  in  general  to 
but  an  exception  exists  as  to  certain 
lowed  payment  prior  even  to  mort- 
ol  the  ordinary  rules  would  require 
rst  be  satisfied  in  their  respective 
ired  creditors  must  go  unpaid  unless 
earing  off  of  the  liens.  The  assump- 
jht  to  overthrow  this  order  and  to 
y  of  payment  over  established  liens, 
rcise  of  power  ever  ventured  upon 
ighly  established.  The  justification 
and  the  particular  classes  of  debts 
irity,  requires  detailed  treatment.* 
Eeceivweliip— (?.  Receivership  Ex- 
Vhen  a  court  through  its  receiver 
d  and  operates  it,  the  expenses  of 
nent  of  the  road  by  the  court  have 
1  of  whatever  nature.  They  consti- 
n  the  income,  but  if  that  is  insufTi- 
property  itself,  even  taking  priority 
Not  until  such  expenses  are  paid 


I. — A  court  of  equltj'  will  not 
ti  V.  autliorlze  a  receiver  to  paj  a  rate  of 
(IT.  Interest  in  excess  of  the  legal  rate  in 
igo,  order  to  more  readilv  dispose  of  the 
certlficatea.  Nor  will  it  authorize 
(j J.  their  lale  at  a  diicount,  and  in  addition 
1  gr  T'^y  '''^  highest  legal  rate  of  interest. 
|[Q  Meyer  v.  Johnston,  53  Ala.  J37. 
ici.  3.  Union  Trust  Co.  v.  Illinois  Mld- 
„.  land  R.  Co.,  117  U.  S.  434;  ij  Am.  & 
°^     Eng.  R.  Gas.  560. 

.^  a  ).  See  infra,  lh\»i\t\t,  RelalivePri- 
inly  or Itv  of  Claims;  Claimt  Arising  Out 
UJy  0/ lie  Rf^^ivershlf. 
4.  See  infra,  this 
orily  of  Claims;  D 
the  Cemfany  Before  Rectivertkif. 
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)  Distinction  When  Receiver  Appointed  at  htstance  of  Other 
;  Mortgagees. — A  distinction  seems  to  have  been  drawn  by 
E  of  the  cases  between  the  status  of  receivership  expenses, 
ent  is  made  at  the  instance  of  mortgagees, 
aintment  is  at  the  instance  of  judgment  cred- 
ration  itself.  These  cases  seem  to  hold  that 
iverships  created  on  the  application  of  others 
ve  priority  over  mortgage  bondholders  only 
>ut  not  out  of  the  corpus  of  the  mortgaged 
s,  however,  that  the  peculiar  facts  of  those 
xplanation  of  the  apparent  conflict,  and  that 
i  general  principle  previously  made  does  no* 


-taking  of  the  B«nUi  of  Laaaed  Unai. — In  Central 
on  the  gross  Trust  Co,  v.  Wabash,  etc.,  R.  Co.,  46 
aking.  In  re  Fed.  Rep.  16;  46  Am.  &.  Eng.  R.  Caa. 
,  L.  R.,  45  301,  an  Insolvent  railroad  company,  on 
&  Eng.  R.  Its  own  petition,  procured  the  appoint- 
ment of  receivers  to  lake  possession  of 
ar  lienholder  its  road  and  lines  leased  bv  it.  In  the 
ship  of  a  rail-  same  suit,  the  trustees  of  a  mortgage 
to  the  subjec-  upon  the  company's  road,  asked  and 
le  property  of  were  denied  an  appointment  of  receiv- 
lienat  his  in-  ers  or  an  extension  of  the  receivership 
t  of  liabilities  under  their  cross-bill.  The  trustees, 
y  the  receiver  however,  obtained  a  decree  of  foreclos- 
e  court.  But  ure  and  a  sale  of  the  property  thereon. 
•  appointed  Held,  that  the  rentals  of  the  leased 
the  insolvent  lines  while  in  the  possession  of  the  re- 
different,  and  celvers  did  not  become  a  charge  upon 
e  trust  and  the  the  (orfus  of  the  propertj,  having 
.  for  past  and  priority  over  the  mortgage  debt.  In 
e  upon  princi-  Ihia  case  the  arrangement  with  the 
'.  would  other-  other  lines  was  by  "  lease."  but  such 
:ed  States  cir-  leases  were  for  a  long  term  of  jean 
Indiana,  by  and  practically  amounted  to  a  conioll* 
Trust    Co.   T.  dation. 

Fed.  Rep.  a6;  9.  This  will  appear  from  anexamlna- 

31.  tion   of  the  cases   digested   above,     In 

— Where  a  re-  which     the    apparent    conflict     exists, 

appointed  at  Kneeland  v.   American  L.    &   T.  Co., 


creditor   and  136    U.    S.    89;    43   Am.   &   Eng. 

n  of  the  rail-  Cas.  ,;3o,  was   the  lirat  which   seemed 

to   a   receiver  to  support  the  view  that  expenses  of  re- 

n  proceedings  ceiverships  at   the   instance   of  other* 

rental  of  roll-  than  the  mortgagees   themtclvcH   were 

t  receivership  not    entitled    to    payment   out   of  the 

rity   over  the  eorfus  prior  to  mortgage  bondholders. 

appears  that  In  the  later  case  of  Kneeland  c  Bass 

first  receiver-  Foundry,   etc..   Works,    140  U.  S.  59^, 

operating  ei-  which  arose  out  of  the   same   receiver- 

therefore,  no  ships,  the  court  gave  priority  out  of  the 

earnings,  and  rorfus   fo   a  claim    for    supplies   fur- 

ot   sold   upon  nished  to  (he  receiver  appointed,  for  the 

proceedings,  judgment  creditor.     It  was   argued  In 

sssors.    Knee-  this  bubsequent  case   that  the  first  case 

T,  Co.,  136  U.  decided  that  no  expenses  of  the  j    " 

Cas.  jio.  ment   creditor's  receivership,  had 


1^. 
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oHtv  out  of  lhefoi-/«.i;    but   the  court 

k   Eng.  R. 

held   Ihat  Buch   wnb  not    the    point  of 

the  decision.    The  court,  by  I-amar,  J.. 

decided  Iha 

laid:      "  The  objection  to  the   iteTn  o( 

$1,695.01,   which  was  for   supplies   fur- 

nished lo  the  receiver,  Dwight,  is.  that 

to    prioritj 

■ased  lines.  Here  it  n 
t  such  rental,  during  a  1 
it  the  instance  of  the  in» 
nv  itself,  was  not  entiti 
.  .  '  This    case    was    in    1 

Dwight    was  not    the    receiver  for    the  United    States    circuit  court,    and    ■ 

bondholders    and    Kneeland,  but    was  decided  to  a   great  extent,   as   appei 

appointed   receiver   at   the    suit    of    a  from  the  opinion,  on   tlic   authoritj 

judgment    creditor;      that.     «o    far    a*  Kneeland  t>.  American  L.  &  T. Co.',  [ 

kneeland  and  the  bondholdersarecon-  U.  S.  S9;  43  Am.  &  Eng.   R.  Cat.  p 

cemed,  the  situation  wan  preciaelj-   the  which  we  have  seen   was   subsequent 

•ame  as  it'  the  company  had   remained  explained    and    distinguished     hj    t 

in  possosion  of  the  road  up  to  the  ex-  supreme  court.       The    arrangement 

piration      of      Dwight's    receivership,  the  case   under   consideration    was 

Kneeland   v.   American   L.   Si  T.  Co.,  terms  a  lease,  but  was  in  fact  a  conso 

136  U.  S.  89;    43  Am.  &  Eng.    R.  Cas.  dalion.  and  that  (act  may  serve   lo  si 

510;   13S  U.  S.  509,   are  relied   upon  ai  tain  the  decision  aside   from  the  qui 

authority   to   sustain    that   contention,  tion  of  the  statue  ofa  receiver's  expe 

We  do   not   think,    however,    that    the  ses.     On  this  point  the  court  bj-  Woo 

case   will   bear  any  such  construction.  J.,said: 

The  claim  in  that  CBse   was   for   rental  "Reference  has  been   made  to  M 

~of  rolling  stock  used  by  the    road    dur-  tenberger   n.   Logansport   R.   Co.,  1 

Ing   Ihe  period  of   the  receivership   at  U.  S.  3S6 ;  la  Am.  &  Eng.  R.  Cas.  4I 

the  suit  of  a  judgment  creditor,  under  and   it  appears   that   in  that  case  t 

a  contract  of  purchase  made   by   the  rental  for  the  use  of  a  leased  line 

company  with  the  owner  thereof  prior  road    by    the    receivers    therein    ■ 

to   the  receivership.     The   rental   was  pointed  whs  ordered  paid  out  of  I 

not  paid,  and  the  lessor  took  possession  proceeds    of     sale    in    preference 

of  his   rolling  stock.     As   respects  the  mortgage     debts.      But    the    origii 

daim  for   rental   during  the  period  of  lease  in  that  case  was  for  a  short  ter 

the  receivership  at  the  suit  of  a  judg-  with   rights  of  extension  or  ibandi 

ment  creditor,  it  was   held  that  it  was  ment    unin    short    notice,   and  it 

not  entitled  to  priority  of  lien  over  the  fairly  inferable  that  the  successive  : 

mortgage  creditors  on  the   foreclosure  celvers    were    deemed   to   have   ci: 

and  sate  of  the  road.     .     .     .    The  the-  tinned  in  posseision  of  the  leased  11 

ory  of  that   ruling    was,   that,    at    the  with  the  consent   of  the     mortgaf 

earnings  of  the  road   did   not  pay   the  whose  rights  were  postponed,     Wh< 

operating  expenses,  and   as   the   lessor  however,  as  in  this   case,  the  lease 

of  the  rolling  stock  had  a  lien  on   only  for  a  long  term,  the  practical  resuli 

that  personal  property  of  the  road,  and  an  Incorporation  of  the  leased  line  ii 

was  not   chai^eable   with  a  fro    rata  the   Imdy  and  ownership  of  the  pr 

•hare  of  such  delicicncy,  he   should   be  cipai  line,  and  in  no  just  sense  is  1 

content  lylth  the  return  of  his  property,  value  of  the  use  of  one,  more  than 

...     As   respects   the  supplies   fur-  the  other,  an  operating  expense  of  1 

nfshed  the  road  in  this  case  during   the  combination.     If  so,  a  mortgage  up 

period     of   Dwight's   receivership,  the  a  railroad    Instead    of    having   sta 

court  below    ordered    them    paid     out  value  according  to  the  fixed  princip 

of  the  fund  arising  from  the  sale  of  the  of  law  and  equity  applicable  to  mc 

road,  because,    so   far    as    the    record  gages  upon  real  estate,   is  subject 

-"- " —  — s  the   only    fund  avail-  displacement  at  the  will  of  the  mc 

,     .,  ,  .._    ._  jagor,  as  well  for  his  own  interest 

for  the  benefit  of  other  parties,  to  ci 

and  had  gone  Into  the  general  properly  tracts  of  subsequent  date,  which,  u{ 

covered   by   the  mortgage   which    was  principles  hitherto  supposed  to  be 

sold  at  the  foreclosure  sale.     They  con-  tablished,  should  be  subject   to  ex 

trlbuted    lo    the    preservation    of    Ihe  ing    and     recorded    mortgage     lie 

property  during  the    receivership,    and  The     Wabash    Company,    by    mak 

went  towards  swelling  the  fund  arising  the    contracts    of    June   i,   1881,   c 

from  the  sale  on  foreclosure.'*  tainly  neither  conferred  nor  acqui 

The  other  case   supporting   Ihe    dls-  any  rights,  which,  in   respect   to 

tinction,  Central  Trust  Co.  v.  Wabash,  mortgaged   propierties,  were  not  ■ 

etc.,  R.  Co.,  46  Fed.  Rep.   s6;    46  Am.  ject    to    the     mortgages     theretof 

4in 
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AND  Management. — The  ques- 
:ontracts  a  receiver  may  properly 
d  the  status  of  debts  incurred  by 
,  is  treated  in  detail  elsewhere.' 
operation  and  management,"  is 
05t  cases,*  but  the  propriety  of 

by  the  judgment  creditor  for  the  pro- 
tection of  his  own  interests  and  not  of 
the  interest  of  the  trustees  or  the 
bondholders  or  all  other  creditors. 
His  suit  was,  in  fact,  an  equitable  levy 
lor  his  benefit  upon  the  net  income  of 
the  property.  Creditors  who  filed 
their  claims'based  upon  judgments, 
gain  nothing  by  the  fact  that  their 
judgments  were  rendered  upon  cou- 
pons which  were  secured  by  lien  upon 
the  mortgage  property,  Neither  they 
nor  their  trustees,  prior  to  the  termi- 
nation of  the  receivership,  chose  to 
assert  this  lien,  nor  did  they,  pending 
the  receivership,  ask  that  the  receiver 
should  from  and  after  their  appearance 
hold  for  them  as  well  as  for  the  judg- 
ment creditors.  They  took  action  as 
simple  contracting  creditors  whose 
claims  were  reduced  to  judgment 
.  .  .  they  could  not,  upon  any 
recc^nized  principles  of  equity  de- 
prive the  creditor  at  whose  Instance 
and  for  whose  benefit  the  receiver  was 
appointed,  of  his  priority  of  right 
arising  from  the  institution  of  suit  tor 
the  purpose  of  reaching  the  income  of 
the  debtor's  property," 


3.  It  clearly  includes  wages  of  la- 
borers, engineers,  switchmen,  yardmen, 
trainmen,  telegraph  operators,  ticket 
aeentt,  clerks  and  other  agents  and  em- 
ployes; supplies  of  all  kinds,  and  such 
repairs  as  are  necessary  to  keep  the  track, 
buildings,  cars,  engines,  etc..  In  safe 
and  proper  condition  for  use  and  opera- 
tion, and  has  been  held  to  include  rea- 
sonable counsel  fees  and  costs  of  litl- 
Eition,  On  these  items  in  general  see 
angdon  v.  Vermont,  etc.,  R.  Co.,  u 
Vt.  593;  II  Am.  ft  Eng.  R.  Gas.  688: 
MLane  v.  Placerville,  etc.  R.  Co.,  66 
Cal.  6o6;  36  Am.  &  Eng.  R.  Cas.  404; 
Meyer  v.  Johnston,  53  Ala.  J37;  Hoover 
V.  Montclair,  etc.,  R.  Co.,  ig  N.  J.  Eq. 
4;  Kennedy  v.  St  Paul,  etc,  R.  Co.,  1 
Dill.  (U.  S.)  448;  Stanton  v.  Alabama, 
etc.,  R.  Co„  a  Woods  (U.  S.)  506; 
Union  Trust  Co.  v.  Illinois  Midland  R. 
Co.,  117  U.  S.  434;  25  Am.  &  Eng,  R. 
Ill 
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including  thereunder  certain  classes  of  expenditure  requi 
more  particular  consideration  in  connection  with  the  question 
priorities.* 

(i)  Rolling  Stock. — The  purchase  or  rental  of  rolling  stock 
the  operation  of  the  road  by  the  receiver  is  a  proper  operat 
expense,  entitled  to  priority  of  payment  out  of  the  income,  oi 
the  event  of  deficiency  of  income,  out  of  the  corpus;  and  ' 
court  may  authorize  the  creation  of  a  debt  for  such  purpose  i 
charge  it  as  a  first  lien  on  the  property.'     Where  a  railroad  ct 

Cm.  560;  Cowdrev  v.  Galveston,  etc.,  to  such  receiver.     The  court  by  Br 

^,  Co.,  93  U.  S.  351.  «ter,J,8aid:   "  This  recovery  inure 

A   claim   for   oil   sold  to  a  railroad  the  benefit  of  the  security-  holder* 

'Company  for  use  in  operating  the  road  placing  so  much  more   money  in 

is  a  current  eipense  and  payable  from  hands  of  the  receiver  for  the  purpoi 

the  income.     Poland  v.  Lamoille  Val-  diecharging    obligations     against 

ley  R.  Co.,  52  Vt.  144;  4  Am.  &  Eng.  company   payable    before    the    l>o 

R.  Cas.  408.     Bo,  too,  is  a  debt  incurred  We  think  it  may  fairly  be  held  that 

.Ijr   coal  supplied  to  the  company  for  party   who  takes   the   benefit   of  1 

use  in  its   locomotives.      Burhnam    v.  service  ought  to  pav  for  it." 

Bowen,  III  U.  S.  776;   :7  Am.  &  Eng.  BnppUai.  —  In     kneeland     v.     1 

R.   Cas.   30S.     A   claim   for  new  iron  Foundrv,  etc.,  Works,   140   U.  S. 

raits   and   cross-ties   required    for    the  claims  lor  necessary  supplies  furnii 

purpose  of  keeping  the  road  in  a  con-  to  a  receiver  of  a  railroad  were  g 

dition  safe  and  Rt  for  travel.     William-  priority    as   against    bondholders, 

aon  V.  Washington  City,  etc.,  R.  Co.,  of  the  proceedi  of  a  sale  of  the  r 

gGratt.  (Va.)  614;  i    Am.  St  Eng.  R.  The  court  by  Lamar,  J.,  said:    "Ai 

IS.  4^.  spects  the  tuppllei  furnished  the  1 

Tas*i.— In  Louisville,  etc.,  R.  Co.  ».  in   this  case     ...     the   court  bi 

Wilson,  138  U.  S.  501,  the  court,  in  ap-  ordered  them  paid  out  of  the  fund  1 

pointing  a   receiver,  ordered   that  the  Ing  from  the  sale  of  the  road,  beo 

receiver  pay  all  "  salaries  of  officers  and  so  far  as  the  record  shows,  that  was 

wages     of     employes,"     which     were  only  fund  available;  and  they  had  I 

earned   within   six   months   of  the  ap.  necessary  to  the  continued  operatic 

pointment  of  the  receiver.     Held,  that  the  road,  and  had  gone  into  the  gcr 

this  did  not   cover  claims  by  attorney  property    covered     by    the     morlj 

employed   for  special   purposes.      The  which  was  sold  at  the  foreclosure 

court  by  Brewer,  J.,  said :  "  The  terms  They  contributed  to  the  preservatio 

'officers*    and  'employes'  both,   alike,  the   property  during  the   receiver! 

refer  to  those  in  regular  and  continual  and   went   towards  snelltnK   the   1 

•ervice.     Within  the  ordinarp-  accepta-  arising  from  the  foreclosure?' 

tlon  of  the  terms,  one  who  la  engaged  Damacai   for   injuries   to   person 

to  render  service  in  a  particular  trans-  property  are  Included   within  the 

action   is  neither  an  officer  nor  an  em-  pcnses  of  operating  a  railroad  whi 

ptoyj."     In  this  case,  however,  one  of  the  hands  of  a  receiver.    Mobile,elc 

the'claims  of  the  attorney  vras  allowed  Co.  i>.  Davis,  61   Miss.  171;   36  An 

priority  on  the  ground  that  the  bond-  Eng.   R,  Cas.  435.     See  also  Rya 

holders  received  the  benefit  of  his  serv<  Hays,  6a  Tex.  43 ;  13  Am.  Sl  En| 

ices.     The  facts  were   these;    Prior  to  Cas.  501.     See  for  detailed  treatn 

the   appointment   of  the   receiver,  the  in/ra,  this  title,  iia4iVi"/y  0/ /PbiVi 

railroad    leased   to   another    company  Receivers;     Damage   Arising   J 

certain   engines;    the   latter   company  Negligence   and    Torts    During 

passed  Into  the  hands  ofa  receiver,  and ''' 

the  attorney  was  employed  to  get  the 

engines  back  and  rental   for  their  use.  _, 

He  succeeded,  and  secured  the  allow-  OutoftheRecei-versHt; Rolling S\ 

.ance  of  $1,500  to  the  railroad  company  Leased  Lines;  Nevi  Construeticn. 

for  rental.      Meanwhile    the    railroad  3.  See,  also.  In  reference  to     ro 

company  also  passed  into  the  hands  of  stock,  infra,  this  title,  Relative  Fi 

a  receiver,  and  the  allowance  was  paid  ity    of  Claims;  D«bts    Cemtrattn 
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lease,  title  thereto  remaining  in 
aid  the  purchase  price,  the  lessor 
;nsation  as  rental  for  the  use  of 
er,  even  though  the  cars  are  after- 
rhe  rental  payable  by  the  receiver 
)  be  estimated  according  to  the 
ective  of  the  actual  use  made  of 
)r  mortgage  containing  an  after- 

not  attach  to  rolling  stock  held 

real  and  personal.  .  .  .  The  applica' 
tion  mav  not  be  a  consent  that  the  con- 
tract price  of  the  personalty  shall  be 
paid  In  preference  Co  his  lien,  but  it  cer- 
tainly is  a  consent  that  the  rental  value 
of  that  personalty  during  the  lime  of 
the  possession  by  the  receiver  appointed 
at  his  instance  mav  have  priorily  to  his 
claim.  If  the  holder  of  a  lien  upon  the 
really  does  not  think  that  the  continued 
possession  of  the  personaltv  in  a  benefit 
to  his  lien,  he  should  simply  omit  the 
personalty  from  his  bill,  and  ask  the  court 
to  take  possesEion  of  the  realiv  alone. 
But  either  because  he  believed  that  the 
possession  o!  the  personally  was  nec- 
essary for  the  operaiion  of  the  railroad 
and  the  security  of  his  claim,  or  else 
because,  by  virtue  of  his  secondary 
rijibt  he  expected  to  pay  for  the  person- 
alty, and  retain  both  the  personally 
and  the  realty,  he  has  had  the  court  take 
possession  of  both  by  ils  receiver,  and 
by  Ihat  act.  although  subsequently  the 
personally  w.is  returned  to  the  holder 
of  the  lien  upon  it.  he  consented  lo  the 
payment  of  reason.ible  rentals  pending 

In  M^er  v.  Western  Car  Co.,  loa 
U.  S.  I,  the  court  by  Waite.  C.  J.,  said: 
"  The  money  recovered  was  only  for 
the  use  of  tlie  cars  by  the  receiver  dur- 
ing the  receivership,  and  the  amount 
was  substantially  agreed  on.  In  other 
words,  it  is  in  effect  admitted  that  the 
use  of  the  cars  was  worth  to  the  court 
while  operating  under  the  trust  created 
by  the  appointment  of  a  receiver  at  the 
Instance  of  these  appellants,  just  what 
has  been  decreed.  There  can  be  no 
doubt  Ihat  it  is  the  duty  of  a  court  to 
pay  from  the  trust  fund  it  has  in  its 
possession  all  the  debts  it  incurred  in 
its  judicial  capacity  while  administer- 
ing the  trust  assumed,  pending  the  liti- 
gation, in  behalf  of  the  litigating  par- 

t.  In  Kneeland  v.  American  L.  &  T. 
Co.,  136  U.  S,  Sg;  43  Am.  &  Eng.  R. 
Cas,  51%   it   was  contended    Ihat   the 
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remain  the  property  of  the  lessor  and  should  be  retume 
him,  unless  purchased  by  the  receiver.'  If  the  cars  are 
under  foreclosure,  as  part  of  the  railroad,  the  price  thereof 
be  paid  to  the  lessor  out  of  the  proceeds  of  the  sale  prior  tc 
mortgage.* 

(2)  Leased  Lines. — When  receivers  are  appointed  over  a 
road  which  is  lessee  of  other  lines,  if  the  receiver  continut 
possession,  under  the  leases  of  such  leased  lines,  he  is  Itabli 
rental  therefor,  and  such  rental  is  entitled  to  the  same  priori 
other  necessary  receivership  expenses.' 

It  has  been  held,  however,  that  where  the  receiver 
appointed  at  the  instance  of  other  than  the  mortgagees,  such 
als  during  receivership  would  be  prior  to  the  claims  of  i 
gagees,  only  out  of  income,  and  not  out  of  the  proceeds  of  a 
of  the  corpus.* 

The  rights  of  the  parties  were  fixed  at  lease  stipulating  for  the  psTineni 

the  moment  the  property  was  taken  by  rental    and    for    the   keeping  o 

the  court  through  its  receiver  into  its  leased  road  in  like   good   conditi 

own  possession."  it  then  was.   A  receiver  was  app( 

1.  Fosdick  !>.  Schall,   99  U.   S.  135;  over  the  lessee  company,  and  he 

Fosdick  V.  Southwestern   Car  Co.,  99  possession  of  the  leased  line  and 

U.   S.   156;   lluidekoper   r.    Hinckley  ated  it  with   the   rest  of  the    sj 

Locomotive    Works,    99    U.    S.   258:  .H^f/rf,  that  rental  during  the  use 

Meyer   i'.    Western   Car   Co.,  loa   U.  road  by    (he  receiver,   nnd  a  si 

S.  I.  compensate    for    depreciation    i 

3.  Fosdick  v.  Schall,  99  U,  S.  335.  condition    of    the    leased    road, 

3.  In  Brown  v.  Toledo,  etc.,   R.  Co.,  properly  treated  as  necessary  exf 

35  Fed.  Rep.   444,  receivers  were  ap-  of  the  receivership,  and  were   cr 

pointed  over  a  railroad  company  which  to    priority    of    payment    out  o 

was  les.see  of  another   railroad.     The  corfus. 

receivers  took  possession   and  contin-  «.  See  also  sv/rii,  this  title,  A« 

ued  to  operate  the  leased  line   as   part  Priority  of  Claims;  Claims   Ai 

of  the  property  over  which   Ihey  were  Out  o/the  Receivenhif,  Rtceiv, 

appointed,  and  it  was    held    that   they  Exfenifs  Hare  Priority;  Disli 

were  liable  for  the  rental,   and   it   was  vilitn  Rteeivtr  Appointed  at  lit. 

decreed    that    such    rental  should  he  of  Other  than  Mortgagee. 

made  a  charge   upon  the  property  of  In  Central  TrustCo.  c  WabasI 

the  receivership,  as  part  of  the  receiv-  R.  Co.,  46  Fed.   Rep.   26;  46  A 

ership  expenses.     The   court    tcircuit  Eng.  R.  Cas.  301,  the  road  over  ' 

cour^  N.  D,  of  Illinois)  by   Gresham,  the  receiver  was  appointed  was 

J,  said;  "The  relations   between   the  of   a   number  of  other  lines  for 

Wabash    and    the   Toledo,   Peoria   &  terms,  and  the  arrangements  sho 

Western,  at  the  time  Humphreys  and  practical  consolidation  rather  tl 

Tut t  were   appointed   receivers,  were  bona  fide  Xeate.     The  receiver  als 

those  of  lessor  and  lessee ;  and  there-  appointed  at  the  instance  of  the 

ceivers,  under  the  orders  of  the   court  road  company  itself,  and  not  o 

were  invested  with  the  entire  estate  of  application      of     bondholders. 

the    Wabash    company,  including  it»  that  the  rentals  of  the  leased  line 

leasehold     interest    in     the     Toledo,  ing  the  receivership  were  not  ec 

Peoria  &  Western  property.    The  re-  to   priority  out  of  the  proceeds 

ceivers  thus   became  assignees  of  the  sale  of  the  property. 

lease,    and,    as    such,    liable    for   the  In    Central   Trust   Co.   v.  Wi 

rent."  etc.,  R.  Co.,  38  Fed.  Rep,  6j,  the 

In  Miltenberirer   u.  Logansport,   R.  erty  of  the  defendant  rsilway  com 

Co.,  106  U.  S.  386;  II  Am.  &  Eng.   R.  which  was  insolvent,  was  made 

Cas.    464,    a    railroad    company    had  the  consolidation  of  a  Dumber  of 

leased   another  line  under  a   written  some   of   which   were  taken  by 
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le  amount  of  such  rental  is  to  be  determined  by  the  actual 
•  of  the  leasehold,  and  not  necessarily  according  to  the  rate 

f  lease.' 

e  court  may  authorize  the  receiver 
of  road,  or  even  to  construct  new 
:tipn  appears  clearly  necessary,  and 
i  first  lien,  having  priority  over  pre- 
completion  or  new  construction  is 
inder  extraordinary  circumstances, 
lecessity  in  order  to  render  the  old 
/  productive.* 

EUiy  Befon  Reeeivenhip — a.  CERTAIN 
WED  Priority.— When  a  court, 
ssession  of  a  railroad  at  the  request 
t  for  their  benefit,  certain  classes  of 
Y  the  railroad  will  be  paid  by  the 
rior  lien  in  favor  of  mortgage  bond- 
:  mortgage  lien  will  be  postponed  to 
editors  falling  within  the  preferred 
:  1878  was  a  judicial  decision  given 
ontains  so  clear  a  statement  of  the 
I  that  it  is  set  out  at  length  in  the 
on  came  before  the  United  States 
antially  affirmed  the  principles  laid 
itioned.  Since  that  time  the  allow- 
been  generally  referred  to  as  the 

1^  and  not  according  to  the  rate  fixed  in 
led  the  contract  of  lease.  See  also  od  this 
as-  point  mfira,  thU  lUle,  Powers  vf  Rail- 
net  TOad  Receivers  I  Contracts  Made  Be- 
On  fore  Appointment. 
ing  a.  Kennedv  v.  Si.  Paul,  etc.,  R.  Co., 
led  5  Dill.  (U.  S.)  519;  Millenberger  v. 
lor,  Logantpori  R.  Co.,  106  U.  S.  186;  11 
er-  Am.  &  Eng.  R.  Cas,  464;  Mej-er  v. 
ing  Johnston,  53  Ala.  337;  Jerome  v.  Mc- 
ich  Carter,  94  U.  S.  734 ;  Bank  of  Montreal 

bjr  V.  Chicago,  etc.,  R.  Co.,  48   Iowa   t,\%. 

ich  See  supra,  Ihis  title.  Powers  of  Rail- 

er-  road  Receivers;  also  ju/ro,  this  title, 

of  Receiver's  Certifiratrs. 

as  >.  Shaw  v.  Little  Rock,  etc..  R.  Co.. 

by  100  U.  S.  60s ;  Credit  Co.  v.  Arkansas 

r^e  Cent,   R.  Co.,   15  Fed,  Rep.  46;  Ver- 

er-  mont,  etc.  R.  Co.  v.  Vermont  Cent.  R. 

aid  Co.,  JO  Vt.  500;  46  Vt,  79J;   Smith   v. 

cnt  McCollough,  104   U.  S.  35;  3  Am.  & 
Eng.   R.   Cas.   159.      Stc' supra,    this 

R,  title,  Poweri  of  Railroad  Receivers; 

B,  also  supra,  this  title.  Receiver's   Cer- 

a1-  tifieates. 

ity,  4.  Shortly  ader  the  Federal  courts  in 

:  at  the  eeventh  circuit  took  posBession.  bjr 

lid,  receivers,    ot   railroads   in    foreclosure 
417 
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cans  of  operating  the  road. 
□rtgftgeca  have  come  into  court  i 
to  assume  possession  o(  the  r 
protect  their  Interests.  Are  tl 
terests  of  all  others,  operative 
Bupplymen,  who  happen  10  have 
against  it  at  the  time,  to  be  absc 
ignored  in  the  case  of  insolvent 
panics?    I  think   not.    The  ap 


c  called  "back''  claims  for  r 
rials,  labor  and  supplies,  out  of  the  in- 
come, and  Komelimes,  in  case  ofsales  of 
the  railroad  property  under  decree,  out  of 
the  proceeds.  This  hadbeen  the  practice 
for  several  vears.     In  the  case  of  Tur- 
ner V.  IndianapolU,  etc,  R.  Co.,  8  BIrs. 
(U.  S.)  315.  decided  in  1878,  this  policy 
was  attacked,  and  the  court  by  Drum- 
mond,  J.,  said  :  "  I  will  stale  someof  the 
reasons  which  have  caused  the  court  to     mat 
adopt  the  practice  which  exists  in  this     it   h 
circuit,   in   relation  (o     materials    and     mig 
supplies   which   have   been   furnished     tain 
railways,     and    labor    performed    on     the 
them,  when   thej   are   placed   in   the     a  lie 
hands     of     receivers    by     the     court,    of  t) 
.    .     .     TheraiUvaysdonot  comewilh-     in  d 
In  the  control  of  the  court  until  after 
default  on  the  bonds 

generally    after   absolute    insolvency,     litig 
There   are,   therefore,   when   applica-     deni 
tion    is    made   to   the    court   for    the         AV 
appointment     of    a   receiver,     in     si]     claii 
cases   large     balances  due   to    opera-    subj 
lives,  and  for  supplies  and  materials     tice 
furnished.   There  are  alto    contracts    that 
running    with    other    railways,   upon    of  tl 
which    balances  are  due,   and   which     road 
contracts  must  often  be  continued  in    thei 
force  in  order  to  preserve  the  security    that 
of  the  mortgagees.    The  receiver  takes    shot 
the   road   with   the   benefits   accruing     detern 
from    such    contracts,   and   uses    any     any,  i 
supplies    or   materials    which   are   on     — *" 
hand  and  not  paid   for.     It  therefore 
early  became  a  question  in  this  species 
of    litigation     what    rule    should    be 
adopted  by  the  court  as  to  such  claim 
against    railway   companies.     A   verj 
simple  way  to  dispose  of  the  questioi 
was  to  take  the  railway  at  the  time  i 

came  into  possession  of  the  court,  pay  that  a  more  favorable  time  in  th 
for  all  work  done  and  supplies  fur-  ness  of  the  roads  would  enable  tl 
nished  thereafter,  and  refuse  to  pay  any  make  up  the  deficiency.  It  u 
debts  so  incurred  before.  But  that  view  of  this  and  similar  eonsidei 
seemed  impracticable.  It  was  not  like  growing  out  of  the  actual  condii 
an  ordinary  mortgage  on  a  farm  or  affairs,  and  of  the  a' 
house.  A  railway  is  a  matter  of  public 
concern.  It  is  one  of  the  great  in- 
struments  of  modern  commerce  be- 
tween slates  and  nations.  The  public  as 
well  as  private  interests  require  its  con- 
tinual operation.  To  refuse  to  pay  any- 
thing whatever  for  past  services  or 
supplies  or  materials  has  never,  it  i 
believed,  been  attempted  by  any  cour 

or  demanded  by  any  mortgagee.  The  been  sometimes  ca 
receiver  goes  into  posse.iHion  of  the  point  of  fact,  it  ne\ 
railroad  with  all  its  anpllances  and  it  be,  justly  so  cc 
Instrumentalities,  with  its  men  at  work  ready  stated.  Is  I 
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was,  what  littiltat 
e  should  be  placet 
h  payment.  It  was  found  in 
■s  that  those  who  had  coni 
railways,  instead  of  payir 
rent  operating  expenses  1 
companies,  woultl  postpone  th' 
ment  of  the  same,  sometimes  foi 
months,  in  favor  of  the  interest  ■ 
the  mortgages,  in  the  hope,  appa: 


filing    I 


done  and  supplies 
nished.  During  th< 
have  taken  place  o 
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?  in  Fosdick  v.  Schall"^  Several  distinct  points  arise  in 
ence  to  such  allowance  of  priority  to  unsecured  claims: 
rnnn  what  crrniinHi:  Hnco  fhc  court  justify  interference  with 
»_ "  Diversion  of  Income.""  {3) 
priority  in  distribution  of  a  fund 
"lus  itself,  or  only  out  of  the  re- 
purposes;*  and  (5)  Within  what 
eceivership  must  the  debts  have 

'^dfor  Certain  Purposes. — Priority 
ebts  incurred  previous  to  receiv- 

the  time  of  Euch  appointment,  or  aa 
being  so  understood  then,  bj  subaequent 
order,  to  pay  for  labor  pcrrornned  or 
supplies  or  materials  rurntahed  during 
the  time  indicated.  The  court  hai  al- 
ways treated  this  kind  of  properly  aa 
including  in  the  security  given  to  tlie 
mortgagees  not  only  real  and  personal 
estate  in  the  ordinary  sense,  but  frati- 
chiles  and  intangible 'property. 

The  experience  of  the  court  which, 
it  xt\^j  be  said,  has  been  obtained  bj 
the  management  for  many  years  of 
immense  amounts  of  this  liind  of  prop- 
erty, has  satisfied  it  that,  practically,  it 
would  be  well-nigh  impiossible,  looking 
■t  things  as  they  actually  exist,  to  oper- 
ate the  roads  by  receivers  without 
some  allowance  for  clalma  of  the  char- 
acter mentioned,  existing  at  the  time  of 
their  appointment;  and  that  the  limita- 
tion already  slated  is  not  an  unreason- 
able  one,  in   view  of  all   the  circum- 

1.  F(isdick  Ti.  Schall,  99  U.  S.  a.is- 

a.  See  infra,  this  title,  Rt'tative 
Priority  of  Claim.';  Debts  ConlraeUd 
by  Company  Before  Receiver  shif; 
Po-wer  of  Court  to  Gift  Priority. 

I.  See  infra,  this  title.  Relalivo 
Priority  ofClaim.t;  De,bts  Contracted 
hy  Company  Before  Receivtrihit: 
Diversion  oy  Income. 

4.  See  /H/rn,thistitle,/?r/a/iir/'»-i"- 
ority  of  Claims ;  Debts  Contracted  by 
Comfany  Before  Receiverskif;  Pri- 
ority Out  of  Corf  us. 

B.  See  infra,  this  title.  Relative 
Priority  of  Claims;  Debts  Contracted 
hy  Comfany  Before  Receivtrskif ; 
Must  Have  Been  Contracted  for  Cer- 
tain Pur  fetes. 

a.  See  infra,  this  title,  Relaliv* 
Priority  of 'Claims;  Debts  Contracted 
Before  Receiverittif;  Matt  Havt 
Been  Contraetod  Wilkin  Limifd 
Tim*. 
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'ship  by  the  railroad  company  for  a  few  specific  purp< 
imely:  Wages,  labor,  materials,  supplies,  equipment,  and 
ices  due  connecting  lines.'  In  other  words,  the  priorit; 
ick  debts  is  limited  to  operating  expenses,  equipment 
aterials  entering  into  the  permanent  improvement  of  the  f 
ty.*  One  who  advances  a  railroad  company  money  with  w 
I  pay  such  preferred  claims  does  not  acquire  a  right  to  the 
■ity  which  would  have  been  accorded  to  the  claimants  tl 

1.  OperftUnc  Bxpamai.— Debts  of  the  lien  superior  to  that  of  the  mor 

mpan^.  In   order   to   be   entitled  to  creditors  f<       '                   ~     ' 

iorily,  must  have  been   incurred  for  earnings    ■ 

ose  purposes  which  are  properly  de-  Louis,  etc, 

ribed  as  operating  expenses.      What  TraiBa  Bi 

irticular    expenditures    may  be    in-  balances 

tided    under  that  general  term  will  allowed    p 

ipear  bj  reference  to  tupra,  this  title,  Loganspoi 

tlalive    Priority    of    Claims;    E*-  li  Am.  & 

iit»  of  Oferali'an  and  Managemmt.  Philadelpl 

Iso  the  classes  of  debts  wliichwill  be  377;  Dow 

lowed  priority,  maj  be  determined  30  Fed.   B 

'  applying  the  principles  upon  which  Cas.  314; 

e   courts   justify   the  right  to  inter-  Co.,  36  Fei 

re  at  all  with  the  ordinary  rules  regu-  R   Cas.  jS 

ting   priority    of    liens.     See  jtw^ra,     nois  Midli .  _.,     

\%\\t\K,Rtlative  Priority  of  Claimi;  15  Am.  &  Eng.  K.Ca*.  560. 

tbts  COHlracled  by  Comfany  Before  T>Kbs. — Arrears  of   pay  due   h 

icrivtrskip;     Pe-aier    of    Court    to  company  to   employes  are  entiti 

ivt  Priaritv.  priority.     Duncan  v.  Chetapeakt 

Bttp^lBB.— As  an  InEUnce   of  allow-  R.  Co.  (Va.  1876),  ij  Law  Reg.   ] 

ice  of  priority  for  supplies  furnished  41S  ;  Douglass  v.  Cline,  13  Bush  1 

-lor  to  the  appointment  of  a  receiver,  608:  Calhoun  v.  St  Louis,  etc.,  B 

e  Calhoun  i>.  Si.  Louis,  etc.,   R.  Co.,  14  Fed.  Rep.  9. 

.  Fed.  Rep.  9.     A  claim  for  oils  sold  Canada. — In  Canada  It  has  beer 

'    a   railroad    company    for    use    in  that  a  receiver  of  a  railroad   con 

leratlng  the  road  was  allowed   prior-  is    authorized    to  pay  debts   inc 

y  in   Poland   v-   Lamoille  Valley  R.  before  his  appointment,  but  not  i 

o^  Jl  Vt.  144;  4  Am.  &  Eng.  R.  Cas.  ordinary  course  payable  until  afti 

■S.     So.  too,  a  debt  incurred  for  coal  appointment,  but   that   he   is   no 

ipplied  to  the  company  for  use  in  Its  tilled   to  pay   any  sums  which  1 

comotives;  Burhnam   v.   Bowen,  iii  time  of   his   appointment   were  i 

.  S.  7j6i   17  Am.  &  Eng.  R.  Cas.  308.  position    of    ordinary    overdue  t 

Iso  a  claim  for   new   iron   rails   and  Gooderham  i'.  Toronto,  etc^  R.  I 

oss-ties  required  for  the   purpose  of  Out.   App.   685;    17   Am.   &   En 

leping  a  road  in   condition  safe  and  Cas.  339. 

for  travel.     Williamson  v.  Wash-  9.  Wood  v.    Guarantee  Trust, 

gton    City,    etc.,    R.   Co.,  33  Gratt.  Co.,  ij8  U.  S.  416;  Addison   v.    I 

U  )  614;  I  Am.  &  Eng.  R.  Cas.   498.  75  Va.  701 ;  9  Am.  &  Eng.  R.  Cat 

Where  supplies  used  for   rebuilding  Thomas  i'.  Peoria,  etc..  R.  Co..  36 

-idges,  liullding  side  tracks  and  mak-  Rep.  SoS;  36  Am.  &  Eng.  R.  Cas 

g  repairs  were  furnished  from   time  Huidekoper  r.    Hinckley   Loconi 

'   time   under  a    continuous    verbal  Works,  99  U.  S.  Is8.     This  restri 

>ntract  made  after  default  in  the  com-  as  to  the  purposes  for  which  det 

iny's  bonded  interest,  which  was  not  the  company   must    have    been 

rminated  until  the  appointment  of  a  tracted  in  order  to  be   entitled   ti 

celver  more   than  two    years    after  ority  is  a  necessary  result  of  the 

iC  lirst  supplies    were    furnished,  it  ciples  upon  which  priority  is   all 

as  held  that  the  materialmen   were,  by  the  courts  to  unsecured  debts. 

ider   the  circumstances,   entitled  to  sufra,  this  title,   Relative  Prior. 

:mand  the  balance  due  them  and  to  a  Claimi;    Debts    Contracted  by 
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:s;*  but  one  who  takes  an  assignment  of  such  debt  from  the 

Btf ore  Receiver tUp;   Pevier  of  "It   is  argued   that  the  advances  were 

( lo  Give  Priority.  for  the  payment  of  operating  expenses, 

Central   Trust   Co.   i>.  Wabash,  taxes  and  interest    during  live    jears, 

I.  Co.,  3J  Fed.  Rep.  566,  defend-  whereby    the    railroad    property  was 

ailroad  had   a   sand   switch   at  a  preserved     as      a     'going'     concern 

n  point  on  its  road,   at   which  It  ,     .     .     that  che   advances  were   made 

sand  for  to  meet    (he  particular  deficits  as  they 

track,  but  accrued  from  time  to  time  to  pay  ex- 

;   purpose  penses  when  there  was  a  deficiency  in 

he  switch  the   earnings,   and   to  pay  interest   on 

of  which  the  bonds  when  there  was  not  enough 

ut  at   the  from  the  earnings  to  pay  it,  and,  as  a 

dinglum-  whole,  constituted  ways   and  means  of 

lad  stated  maintaining  the   good  will  and   integ- 

—  ber  at  rity    of    the    enterprise.     ,     .     .    The 


Bin  quan- 

contentlon  is  wholly  inadmissible  that 

a    month 

the     bondholders,     because    they     re- 

:rs of  the 

ceived  what  was   due  them,  should  be 

;   to   take 

held  to  have  asfienled  to  the   running 

y    longer, 

of  the  road  at  the  risk  of  reluming  the 

■oad   Bub- 

money     thus   paid,     if    the    company 

nda  of  a 

should     turn     out     to   be     insolvent 

the  mill 

.     .     .     To  allow  another  corporation. 

olation  of 

which  tor   its  own  purpose  has   kept  a 

lether  the 

railruHd  in  operation   in  the  hands   of 

d  be  ter- 

the  original  company     ...     a  pref- 

!r    which  would   be   to   per 

to   an  al-  action  of  third  parties   to  defeat  con- 

y    in   the  tract  obligations." 

the  earn-  A  contract  between  a  railroad  com- 

ce  to  the  pany  and  one  advancing  money  to  pay 

interest   coupons   on  the  bonds,  under 

mages   to  which  the  one  making  the  advance   is 

accruing  to  be    treated   as   an   original     bond- 

ime  prior  holder  and  allowed  to  share  equally  in 
:eiver,are  the  proceeds  of  the  foreclosure  sale,  is 
operating  not  valid  as  against  the  bondholders. 
Fed.  Rep.  who  were  not  consulted,  and  who  did 
ille  Mfg.,  not  consent  to  the  agreement.  Fidel- 
See,  also,  ity  Ins.,   etc^  Co.  v.   West   Pennsylva- 

Railroad  nia,  etc.,  R.  Co,  158  Pa.  St.  494. 

nfr   from  Where    the    financial    agents   of    a 

ring   Re-  railroad    company   advance  money    to 
the  company   without  any   Bpeciat  ar- 

srested  in  rangement  as   to  the  manner  of  its  ap- 

ncern "  a  plication,   they    are    not   entitled,   by 

loaned  it  reason  of  the   fact   that  a  part   of  the 

d   in    the  money   advanced   was  paid  out   to   la- 

rst   mort-  borers  and   supplymen,   lo   be   siibro- 

expenses,  gated  to  the  lien  of  such   laborers  and 

ining  this  supplvmen.    Fidelity,  etc.,  Co.  v.  She- 

.    priority  nandoah    Valley   Rl   Co.,  86  Va.  1 ;  38 

ds  by  way  Am.  &  Eng.  R.  Cas.  "ing. 

;round   of  in  Kelly  t:  Green  Bay,  etc.,  R.   Co.. 

.  etc.,  Co.  10  Biss,  (0.  S.)  151,   the  facts  were  as 

S.  171;  45  follows:     At   the   request  of  the   rail- 
On  this  road   company   Kelly   paid    from    his 
.  J.,   said :  own  personal  funds,  a  note  and  interest 
4-21 
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original  creditor  is  entitled  to  priority.'  Where  rolling  stoc 
leased  to  a  railroad  company  with  the  proviso  that  title  s 
remain  in  the  lessor  until  the  rental  has  paid  the  purcha.se  pi 
and  that  the  lessor  may  resume  possession  upon  default, 
rental  is  not  entitled  to  priority.  Such  an  arrangement  is  re 
a  conditional  sale,  not  a  letting ;  and  the  court  will  look  bey 
the  form  to  the  substance  of  the  contract.* 


imounting  to  nearlj  1300,000,  given  bj  creditor  hai  pirted  with  the    c 

the   company   for    cash   borrowed    to  The  right  H  one  which  atleches  ti 

complete   the  road.     At  the  time   the  debt  nod   Dot   to   the  person   of 

sriginsl  loan  was  made  and  thereafter  original    creditor.    Coniequentlj 

until   thej  had   a  receiver   appointed,  right  paases  with  an  aMignment  o 

the  management  of  the  company   was  debt." 

in  actual  control  of  the   bondholders.  Where   the 
tween  a  rai 

,  '1  boarding- 

'e  Insufllcient.outof  the  proceeds  of  cers,  that  the 

thesale.  //«/i/,thBt  he  was  not  entitled  supplies  to  tl 

to  priority,  unless  he  alleged  and  proved  ers,    and   the 

that   be  acted  under  such  inducements  hold  from  the 

from   the   liondholdera,  and  had  such     to  the  grucert  — 

dealings  with  them  as  estopped  them  discharge    their   claims   for    sup 

From  asserting  their  Hens  against  hit  furnished,  the  claims   so  accruic 

claim.  the  hands  of  the  grocers  were  tri 

ButinAtklns  i'.PeterEbnrgR.Co.,3  as  claims  originally  due  the  la  be 

Hughes  (U.S.)  307,  the  employ^  ot  a  and    dulv    assigned    to    the    hoi 

railroad  company  were  threatening  to  These   claims   of  the   boarding-t 

Itrike  for  non-payment  of  wages.     At  keepers  and  the  grocers  were,  tl 

the  request   of   the   president   of    the  fore,  allowed  priority  over  the   i 

company  petitioners  advanced   money  gage  creditors  oftherailroadcom 

to  pay  the  wages,  under  an  agreement  in  the  distribution  of  the  proceei 

that  such   advances   should   be   reim-  a     foreclosure     sale.     Mcllhenn; 

bursed  out  o(  the   first  net  earning;s  of  Binz,So  Tex.  i  ;  45  Am,  8[  Eng.  R. 

the  company.     The  road  went  into  the  94. 

hands   of  a    receiver  before    the   ad-  a.  See,  also,  safra,   this  title,  j 

ranees   had  been   repaid.      Held,  thai  live  Priority  0/ Clainis;  Ciaimi . 

the   petitioners   were  entitled   to  pri-  ingOntoftktRerrivtrskip;Exf 

srity.  of  Operation   and  ManagemtHt; 

1.  In  Union  Trust  Co.  v.  Walker,  107  inf  Slock. 

U.S.  596,  the  court,  by   Waite,  C.  ].,  In    1873  the  Hinckley   Locom 

laid :  "  Walker    ...    is  the  assignee  Works  entered   Into  a  contract  w 

by  purchase  from   the  original  holder  railroad  company  for  the  sale  of  1 

ot  the  claims  he  seeks  to  have  paid,  and  locomotives,  and  in  October,  187 

t>ne  ofthequestions  certiGedis, whether,  the  sale  of  two  more.     By  the  ter 

being  an  assignee,  and  not  an  original  these  contracts,  notes  were  to  be| 

holder,    he    is    entitled    to    payment,  for  the  price,  payable  at  stated  pei 

We  have   no   hesitation   in   answering  The  title  of  the  locomotives  was  I 

this  question  In  the  affirmative.     .    .    .  main  in   the  vendora  until  the   1 

These  creditors  are  paid,  not  because  were  paid.     In  1875  a  receiver  wa 

they  have  in   law  a  lien  on  the  mort-  pointed  over  the  railroad,  and  he 

gaged  properly  or  the  income,  but  be-  rendered  the  locomotives  to  the  I 

cause,   in  equity,  the  earnings   of  the  motive  Company,  and  it  was  font 

company  constitute  a  fund  for  the  pay-  a  master  that  the  Locomotive   ( 

ment   of    the    expenses    which    their  pany  was  entitled  to   (15,000   loi 

claims  represent,   before   any   income  use   and   repair   of    said    locomc 

irises  which  ought  to  be  applied  to  the  prior  to  and  during  the  receiver 

discharge     of    the      mortgage     debt.  Held,  that  the  Locomotive  Coin 

Under  such  circumstances  it  is  a  mat-  was  not  entitled  to  priority,  but 

ter  of  no  importance  that  the  original  simply  general   creditors.     The  c 
-123 
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lebts  for  new  construction  and  materials  furnished  therefor 
.  :«  ■>  f^,„  ;n<^t->«^.o   .»k.»  the  equity  was  peculiarly  strong,* 

recUmRtion  which  was  reserved  hu 
been  exercised.  .  .  .  Aa  the  case 
sUnds  no  equUable  claim  whatever 
has  been  established  upon  the  fund  In 
court.  .  .  .  Schall,  for  the  balance 
due  after  his  own  security  has  been 
exhausted,  occupies  the  position  of  a 
general  credEtor  only." 

Where  engines  and  other  rolling 
stock  are  furnished  to  a  railroad  com- 
pany under  an  agreement  by  which 
the  price  is  to  be  paid  in  Installments, 
the  title,  however,  to  be  retained  until 
it  should  be  fully  paid,  and  the  re- 
ceiver of  the  company  is  appointed 
who  pays  for  the  use  of  cars  during 
receivership,  the  persons  furnishing 
the  cars  are  not  entitled  to  the  pay- 
ment of  amounts  due  them,  prior  to 
the  appointment  of  the  receiver,  from 
the  current  receipts  of  the  road,  but 
are,  as  to  such  sum,  simply  general 
creditors.  Fidelity  Ins.,  etc.,  Co.  v. 
Shenandoah  Valley  R.  Co.,  86  Va.  i ; 
38  Am.  &  Eng,  R.  Cas.  $<,<). 

Engllah  KnlB,— In  England  it  is  held 
that  when  a  railroad  company  has 
purchased  rolling  stock  on  the  terms 
of  paying  for  it  by  a  series  of  install- 
ments at  fixed  times,  the  stock  not  be- 
coming the  property  of  the  company 
until  the  complete  payment  of  all  the 
installments,  and  the  vendor  having 
the  right  to  seize  the  stock  on  default 
in  payment  of  anyone  installment,  the 
"working  expenses"  include  overdue 
installments  as  well  as  installments  as 
they  became  due.  In  re  Eastern,  etc^ 
R,  Co..  L,  R.,  4S  Ch.  Div.  367;  ^s'A™' 
&  Eng,  R.  Cas.  71. 

1.  In  Mcllhenny  v.  Binz.  So  Tex.  i; 
^e,  Am.  &  Eng.  R,  Cas,  94,  petitioners 
claimed  to  be  paid  for  the  construction 
of  new  road  before  the  receiver  was  ap- 
pointed and  for  material  furnished  for 
such  construction.  These  claims  ac- 
crued within  six  months  before  the  ap- 
pointment of  the  receiver.  Held,  that 
such  claims  were  entitled  to  priority 
in  payment  out  of  the  receiver's  net 
earnings  over  bonds  under  a  mortgage 
executed  when  the  road  was  untiniehed 
and  which  showed  that  it  was  contem- 
plated that  the  road  should  be  com- 
pleted, and  which  attached  to  the  new 
road  as  fast  as  finished.  The  court  by 
Gaines,  J.,  said  :  "  It  has  been  held  that 
claims  for  construction,  unless  the  work 
was  done  or  the  material  furnished  in 
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■n  allowed  priority ;  but  it  is  a  general  and  well  establt 
;  that  such  claims  are  not  entitled  to  priority.' 


within  (lie  rule  authorizbif;  the 
to  provide  for  arrearn  due  for  ope 
expenaes  of  the  road  out  of  the  t 
come  of  the  properly,  and,  in  tl 
Ecnce  of  a  showing  that  (here  hai 
a  divenion  of  current  fundi  or  li 
which  Bhould  have  been  applied 
payment  of  the  claim  for  suclimat 
be   ^ven  s   prioritr 


luance  of  an  order  of  the  court, 
lot  be  allowed  priority ;  ai  a  general 
this  is  correct,  but  we  think  there 
'  be  conitruction  claim*  which  ap- 
.  as  strongly  to  the  conscience  of 
court  of  equity  as  the  debts  which 
commonly  known  as  operating  ex- 
ses.  .  .  .  The  question  here  is 
o  the  right  of  priority  of  payment 

of  the   net   eaminps   of  the   road  rights  of  the  mortgage  creditors, 
le  under  control  of  the  court.    .    .    .         The  generally  recognized  rule  i 

InaHly,  when  mortgages  are  issued  the  original  construction  creditor 

n  completed  roads  it  is  not  contem-  no  superior  equity,  and  there  is  n 

ed  that  its  income  is  to  be  applied  son  why  an  exception  should  be 
in  favor  of  Intervener  who  sold 
rial  for  general  construction  rehi 
the  credit  of  the  railroad  compan 
this  more  than  six  months  prior  I 

if  the  property,  receivership.   Central  Trust  Co.  t 

when  mortgages  areexecuted  upon  bash,   etc.,  R.  Co..  46  Fed.  Rep. : 

infinished  road,  and  they  show  upon  Am.  &  Eng.  R.  Caa.  317.     In  W. 

r  face  that  it  was  contemplated  that  Guarantee   Tmsl,  etc.,   Co.,  118 

work   of    construction    should   be  416,     the   court   by     Lamar,  J., 

le^uted  to  completion,  and  when  the  "There  is  a  viiBldltlinction   belv 

tgage  it  to  attach  to  the  new  road  debt  for  construction  and  one  for 

fMt    aa    it  is    finished,  we   are  ol  ating  expenGes.     The  doctrine  of 

lion     .     .     .     that  If  the  road  be  put  dick  f.   Schalt  Is   applicable   whi 

the  hands  of  a  receiver  before  the  the    latter   class   of  liabilities. 


me  con  SI  rue  lion  01  new  road. 
luch  cases  debts  Incurred  for  such 
construction  ought  to  have  no 
ma  against  the  iKindholderi   eilhei 


:  paid  for,  the 
lers  of  the  claims  for  such  work  and 
erials  should  be  paid  from  the  net 
>me  of  the  road  while  under  control 
le  court.  If  there  be  any," 

Haw      OoBrtmEtion.— See     sufra, 

tide.  Relative  Priority  of  Claimt; 
ims  Ariting  Out  of  Ike  Reeeiver- 

lExfenses  of  Operation  and  Mau- 

nenl;  Ne-a  C'entlrurtion. 

1    Wood  V.    Guarantee    Truet,   etc., 

118  U.  S.  416,  it  was  held  that  the 
,rlne  of  Fosdick  v.  Schall,  99  U.  S. 

applied  to  operating  eipenses  only, 

not  to  a  debt  contracted  in  the  or- 
ry  construction  of  the  road.  In 
lison  V.  Lewis,  9  Am.  &  Eng.  R. 
.  701,  I^  was  held  that  the  claim  of 
:racto?a  for  the  construction  of  the 
lor  an  extension  thereof  is  simplr 
neral   debt  which  will  not  be  enli- 

to  priority. 

I  American  L.&T.  Co.i^.  East,  etc.. 
;o.,  46  Fed.  Rep. 

United     Slates 


well  settled  that  the  doctrim 
not  apply  where  it  is  a  question  ol 
inal  construction.'' 

In  Hale  t^.  Frost,  gq  U.  S.  38. 
court  only  allowed  for  the  paym 
supplies  to  the  machinery  depart 
furnished  before  the  appolntmeni 
receiver,  and  rejected  that  part  t 
account  which  was  for  materii 
construction  purposes,  as  not  bat 
any  special  equity. 

The  claim  of  contractors  for  thi 
Btruction  of  the  road,  or  an  exiensi 
•imply  a  general  debt,  which  wii 
be  preferred  to  the  claim  of  bond 
ers,  Addison  v.  Lewis.  75  Va.  : 
Am,  &  Eng.  R,  Cas.  701. 

In  Thompson  T>.  White  Water 
ley  R.  Co.,  132  U.  S.6S;  40  Am.  5 
R.  Cas.  373,  il  was  held  that  the 
of  bondholders  under  a  mortgag< 
taining  an  after- acquired  pre 
clause  had  priority  over  a  claim  ol 
held  by  tractors  upon  the  rents  and  prolil 
lurt    for      portion    of    the      "    ' 


northern  districl  of   Alabama,  that  them  subsequently  to  the  mortga| 

bt  created  for  materials  for  original  In   Dunham  t*.   Cincinnati,  ett 

.truclion  of  a  portion  of  a  railroad  Co.,  1  Wall.  (U.S.)   154,   it   was 

e   than   six  months   before  the  ap-  that  a  mortgage  by  a  railroad  con 

tment  of  a  receiver  in  proceedings  of  Its  road ''built  and  to  be   buill 

lie  foreclosure  of  a  mortgage,  is  not  priority   even   at    regards   the  ui 
424 
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Must  Have  Been  Contracted  Within  Limited  Time. — Only 

ted  within  a  reasonable  time  pre- 

receiver  will  be  allowed  priority.' 

lonstitutes  such  reasonable  time 

period   usually  adopted   is  six 

by  Dlckenion,  J.,  taid  :  "  If.  either  from 

Iflpte  of  time  or  from  other  circum- 
itanccR,  the  debt  for  the  equipment  or 
labor  (ought  to  be  preferred  \ty  order 
of  the  court  and  lo  be  paid  out  of  the 
earnings  of  Ihe  recefveraliip,  is  more 
properly  to  be  classed  with  the  general 
debts  of  the  corporation  Ihan  with  Ihoge 
Incurred  for  current  expenses  approxi- 
matelj'  connected  with  the  pot^session 
and  operation  of  the  road  bv  tlie  re- 
ceiver, it  i«  a  proper  exercise  of  Uie 
discretion  of  the  court  to  disallow  the 
application."  In  this  case  petitioner 
sold  the  railroad  company  a  locomotive. 
More  than  sli  months  after  the  sale  the 
road  was  pieced  in  the  hands  of  a  re- 
ceiver at  the  suit  of  bondholders. 
Nearly  a  year  after  the  appointment 
of  the  receiver  tlie  vendor  applied  to 
Ihe  court  for  an  order  requiring  the 
payment  of  the  balance  of  its  debt  out 
of  the  earnings  of  the  receiverBhlp. 
Held,  that  the  debt  was  more  properly 
to  be  cla&sed  with  the  general  debts  of 
the  corporation  than  with  those  in- 
curred for  current  eipenses;  and  hence 
thai  the  court  properly  refused  to  allow 
this  claim  as  one  equitably  entitled  lo 
preference  over  the  claims  of  the  bond- 
holders upon  the  earnings  of  the  road. 

Where  supplies  used  Tor  rebuilding 
bridges,  building  side  tracks,  and  mak- 
ing repairs  were  furniehed  from  time  to 
time  under  a  continuous  verbal  contract, 
made  after  default  in  the  company's 
bonded  interest,  which  was  not  lerml- 
nated  until  the  appointment  of  a  re- 
ceiver more  Ihan  Iwo  years  after  the 
first  supplies  were  furnished,  it  was 
held  that  the  materialmen  were,  under 
the  circumstances,  entitled  to  demand 
Ihe  balance  due  Ihem,  and  lo  a  lien 
■uperior  to  that  of  the  mortgage  credit- 
ors, on  the  earnings  of  the  road.  Blair 
V.  SL  Louis,  etc.,  R.  Co..  ij  Fed.  Rep. 
769. 

3.  "There  is  no  definite  rule  as  to 
the  period  prior  to  the  appointment 
of  the  receiver  within  which  the 
operating  expenses  must  have  been 
incurred,  and  each  case  must  depend 
upon  the  discretion  of  the  chancellor." 
Taylor  v.  Philadelphia,  etc.,  R.  Co,  j 
Fed.  Rep.  377. 
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months.*  Where  the  debt  was  contracted  outside  of  the  ret 
limit  of  time,  the  fact  that  notes  given  in  payment  therefoi 
renewed  within  the  limit,  does  not  entitle  the  renewed  nc 
priority.*  But  where  notes  were  given  for  a  debt  conti 
within  the  limit,  and  were  renewed  after  the  appointment 
receiver,  the  renewed  notes  are  entitled  to  priority,* 

(3)  Power  of  Court  to  Give  Priority. — The  power  of  a  co 
its  equitable  jurisdiction  to  allow  priority  to  certain  clas: 
unsecured  claims,  though  often  severely  criticised  as  tran! 
ing  the  rights  of  lien  creditors,*  is  now  too  thoroughly  estab 

In  Thomas  v.  Peoria,  etc.,  R.  Co., 
36  Am.  &  Eng.  R.CBi.38i,ihe  United 
StatM  circuit  court  for  the  northern 
district  ot  Illinois,  bj  Harlan,  J.,  said : 
"The  general  rule  that  has  obtained 
in  this  circuit  for  many  years,  though 
not  fullv  or  expressly  formulated  in 
any  published  decision,  hu  been  not 
to  ciiarge  the  income  of  mortgaged 
property  accruing  during  a  receiver- 
ship, or  the  proceeds  of  the  sale  ot 
such  properly,  with  general  debts  for 
labor,  supplies,  and  equipment,  hack 
of  the  sii  months  immediately  preced- 
ing the  appointment  of  a  receiver- 
While    the    court,  perhaps,  has  not 

committed  itself  against  applying  a  776;  17  Am.  &  Eng.  R.  Cas.  3 
different  and  more  liberal  rule,  when  who  furnished  supplies  within 
the  special  circumstances  or  equiiies  time  previous  to  the  appoinli 
o(  the  case  demand  such  a  course,  the  a  receiver  took  acceptances 
general  rule  is  as  just  stated.  1  am  price  thereof,  and  after  the  a 
of  opinion,  that,  under  the  circum-  ment  of  the  receiver,  the  acce 
stances  that  usually  attend  the  admin-  were  renewed  from  time  t( 
istration  of  railroad  property  by  the  Held^  that  the  renewed  acce 
courts,  through  receivers,  the  rule  were  entitled  to  priority.  Th 
stated  is  a  wise  and  salutary  one."  by   Waite,  C.  ].,  said :  "We  an 

1.  In  the  following  canes  the  six  Red  that  at  the  time  of  the  a 
months'  limit  was  approved,  and  such  ment  of  the  receiver,  this  w^a: 
debts  incurred  more  than  that  length  the  current  debts  for  operati 
of  time  previous  to  the  receivership  penses  made  in  the  ordinary  cc 
were  held  not  entitled  to  priority,  but  a  continuing  businesb  and  to 
treated  simply  as  general  debts:  out  of  current  earnings,  and  t 
Turner  v.  Indianapolis,  etc.,  R.  Co.,  8  payment  would  have  been  mad 
Biss.  (U.  S.)  315;  Fosdick  t<.  Schall,  time  agreed  on  if  the  comp* 
99  U.  S.  33s;  Union  Trust  Co.  v.  Illi-  remained  in  possesion." 
nois  Midland  R.  Co..  117  U.S.  134:  35  4.  In  Kneeland  v.  Americi 
Am.  &  Eng.  R.  Cas.  <;6o.  Five  T.  Co..  136U.  S.  8g;  43  Am.  &  : 
months  was  the  period  adopted  In  Cas.  519,  the  court,  by  Brewer.  J 
Tavlor  r.  Philadelphia,  etc.,  R.  Co.,  7  "  The  appointment  of  a  receiv 
Fed.  Rep.  377.  Three  months  was  in  (he  court  no  absolute  contr 
adopted  in  Miltenberger  v.  Logans-  Ibe  properly  and  no  general  ai 
port  R.  Co.,  106  U.  S.  386;  la  Am.  &  to  displace  vested  contract  lieiii 
Eng.  R.  Cas.  464.  cause  in  a   few  specified    and 

9.  In  Brown  v.  New  York,  etc.,  R.  caBes  this  court  has  declared  t 
Co..  19  How.  Pr.  (N.  Y.)  84,  the  order  secured  claims  were  entitled  to 
appointing  the  receiver  authorized  over  mortgage  debts,  the  idea  » 
him,  "to  pay  the  amount  due  and  have  obtained  that  a  court  app 
maturing  for  materials  and  supplies  a  receiver  acquires  power  to  gi 
about  the  operation  and  (or  the  use  of  preference  to  all  unsecured  clai 
420 
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e  grounds  of  such  authority  are 
alto  rest  upon:  First.  Necessity* 
ure  of  railroad  property  and  the 
corporations ;  and.  Second.     The 

and    aOect     peculiar    lntere»U.      The 

I     amounti  involved  are   generallj  large, 

and  the  right*  of  the  partlei  oflentime*- 

complicated  and  conflicting.      It  rareir 

happen!   that    a   foreclosure  ii  carried 

through  to  the  end  without  lonie  con- 

'     ceuioni   by   tome   parties   from    thefr 

<    strict  legal   rights,  in   order  to   secure 

advantages  that  could  not  otherwise  be 

I     attained,  and  which  it  li  supposed  will 

■■    operate  for  the  general  good  of  all  who 

'    are  Interested.    This  results  almost   at 

the  peculiar 

rround    »uch 

litigation." 

In  Thomas  v.  Peoria,  etc.,  R.  Co., 
16  Fed.  Rep.  808:  36  Am.  &  Eng,  R, 
Cas.  381,  the  court,  bv  Harlan,  J., 
said:  "When  a  court  of  chancery  is 
asked  by  railroad  mortgagees  to  ap- 
point a  receiver  o[  railroad  property 
pending  proceedings  for  foreclosure, 
the  court,  in  the  eierciae  of  a  sound 
judicial  discretion,  may,  as  a  condition 
of  issuing  the  necessary  order,  impose 
such  terms  in  reference  to  the  pay- 
menl.  from  the  income  during  the 
receivership,  of  outstanding  debts  for 
labor,  supplies,  equipment  or  perma- 
nent improvement  of  the  mortgaged 
property  as  may,  under  the  circum- 
stances of  the  particular  case,  appear 
to  be  reasonable." 

In  Hale  r.  Frost,  99  U.  S.  389,  it  Is 
held  that  the  net  earnings  of  the  rail- 
road while  in  possession  of  the  court 
and  operated  by  its  receiver  are  not 
necessarily  and  exclusively  the  prop- 
erty of  the  mortgagees,  but  are  sub- 
ject to  the  disposal  of  the  chancellor 
In  payment  of  claims  which  have 
superior  equities,  if  such  shall  be 
found  to  exist. 

2.  KaMaaltjr. — Looked  at  even  from 
the  point  of  view  of  the  bondholders 
alone,  the  absolute  necessity  of  keep- 
ing the  railroad  a  "going  concern  "  ia 
apparent  The  character  of  railroad 
property  is  such  that  rapid  and  disas- 
trous depreciation  must  follow  even 
temporary  cessation  of  the  operation 
of  the  road ;  not  only  to  its  track, 
structures,  engines,  rolling  stock  and 
appurtenances,  but,  what  is  still  mote 
serious,  to  its  good  will  and  business 
also,  including  the  probable  forfeiture 
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its  franchises ;  thus  resulting  in  the  cause  cewationofworklngiuppl 

'actlcal    annihilalion     of     mortgage  running    arrangement!  and    rei 

indholdera'  interests.     But  the  pub-  stoppage  of  the  operation  o(  th 

:  also  is  concemect.     Railroad  cor-  which  in  the  interest  of  the  bondl 

irations    are    given    franchises    not  as  well  as  of  the  public,  is  not  to 

erely  for  their  own  benefit,  but  to  erated.    The   doctrine  i«   analof 

tilnote  public  purposes  by  furnishing  that  of  the  admiraltj',  allowing 

ghwa^s  and  channels   of  commerce,  supplies  to  a  vessel   precedence 

he    public    good   requires  that  rail-  mortgage   upon   the   vessel,  mni 

leds  should  be  operated  even  at  the  upon   the  same   principle.    The 

:pen9e  of  some  detriment  to  private  must    not    be    allowed   to   rot 

terest;  but  in  this   instance  the  in-  wharf.     Th 

rests    of    the    bondholders  and  the  milted  to  n 

iblic    are    identical,     and    the    op-  forfeited    tt 

ntlon  of  the  road  is  an  absolute  ne-  Such  (hingt 

issit^  to  both.     Since  the  road  must  avoid  such 

:  kept  in   operation,   It  follows  that,  to  the   nioi 

the  pajment  of  certain   unsecured  sated  in  pri 

:bts  existing  at  the  time  the  receiver  kins,  J.,  In 

appointed   is  necessary    to    secure  Green  Bay, 

Lch  operation,  then  these  unsecured  664;  46  Are 
:bts  must  be  allowed  priority.     That         In    Milte 

iless  certain  debts  are  paid,  the  road  Co.,  106  U. 

list  cease  operations  seema  very  clear.  C as.  464,  B 

is  common  for  one   road  to  use  the  the  opinion 

scks  of  other   lines  in  making  con-  not  be  afiiri 

actions.    The  like  use  of  terminal  fa-  crued    befo 

litea    is    equally    frequent.      If    the  receiver,  ca 

■ceiver  does  not  pay  accrued  rental  Many  circu 

ir    these    privileges,  the  other  lines  make  it  nee 

ay,  and  probably  will,  at  once  refuse  the  businesi 

'further  permit    such   use   of  their  vationofth 

acks  and   terminals.     So,  also,  if  the  to   pay   pre 

lyment  of  ticket  and  freight  balances  classes  out 

>e  connecting  lines  is  refused,  traffic  ceivership, 

rangements    may     be     broken    off.  property,  under  the  order  of  thi 

jch  destruction  of  business  relations  with  a   priority  of  lien.     Yet  1 

ith    other   lines  would   in  some  in-  cretlon   to  do  so  should   be  ei 

ances  amount  to  a  practical  stoppage  with  a  very  great  care.     The  pi 

the   road.     The  matters  o(  wages,  of  such  debts   stands  firima  fai 

nounts     due     for    ordinary  supplies,  ditTerent    basis    from     the    payn 

ntal  of  rolling  stock,  etc.,  stand  upon  claims  arising  under  the   receii 

le  same  footing.     Employes  are  paid  while   it   may   be   brought   witl 

intervals,   and  refusal  to  pay  back  principle   of  the  latter  by  spec: 

ages  due  them.under  the  existing  con-  cumstances.     It  is  easy  to   see  t 

tlons  of  or^nized    labor,  would  no  payment  of  unpaid  debts  for  op 

>ubt  result  in  a  strike  and  consequent  expenses,  accrued   within  ninet 

'Station  of   operation.     The  same  re-  due   by  a   railroad   company  su 

arks  are  largely  applicable  to  debts  deprived  of  the  control  of  its  pr 

le  supplymen.  due  to  operatives  in   its  employ, 

"  It  is  indispensable  lo  the  prenerva-  cessation  from  work   slmultane< 

un   of  the   property  and  its   mainle-  to  be   deprecated,  in  the   interet 

ince  that  it  should  be  operated.     It  of  the  property   and  of  the  pub 

ust  be  kept  a  going  concern.     The  the  payment  of  limited  amounts 

penees      of     such      operation      and  other  and  connecting   lines  of  r 

aintenance     within    a    limited    time  materials  and   repairs  and  for 

ior   to   the   receivership  is  therefore  ticket   and   freight   balances,   tt 

lowed  priority     .     .     .    such  as  labor  comeofindispensable  business  re 

id   supply    claims,   amounts    due   to  where  a  stoppage  of  the  conlinu 

nnectine  roads  for   material,  repairs,  such    business    relations    woulc 

:ket   and   freight    balances,  and   the  probable   result,   in   case   of   n< 

:e.     Allowing  priority  to  such  claims  ment,  the  general  consequence 

cause     their     non-payment      would  ing  largely,  also,  the   interests  s 
428 
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»mes  into  equity  must  do  equity.' 

rent  debt  fund,  *nd  put  Into  that  whlcb 
belongs  to  the  mortgage  creditors,  it 
certainly  U  not  inequitable  for  thr 
court,  when  asked  by  the  mortgagee  to 
take  poBieailon  of  the  fiilure  income 
and  hold  it  for  their  beneUt,  to  require, 
a*  a  condition  of  such  an  order,  that 
what  is  due  from  the  earnings  Co  the^ 
current  debt  shall  be  paid  by  the  court 
from  the  future  current  receipts,  before- 
anything  derived  from  that  source 
goes  to  the  mortgagees.  In  this  way 
the  court  will  only  do  what,  If  a  re- 
ceiver should  not  be  appointed,  the 
company  ought  itself  to  do.  For  even 
though  the  mortgage  maj'in  terms  give 
a  lien  upon  the  profits  and  Income, 
until  possession  of  the  mortgaged  prem- 
iaei  ia  actually  taken  or  lomething 
equivalent  done,  the  whole  earnings 
belong  to  the  company  and  are  subject 
to  its  control.  <GaIvesIon,  etc.,  R. 
Co.  V.  Cowdrey,  n  Wall.  (U.  S.> 
4S9i  Oilman  v.  Illinois,  etc.,  Tel. 
Co.,  01  U.  S,  6oj;  American  Bridge 
Co.  I'.  Ileidelbach,  q4  U.  S.  79S.> 
The  mortgagee  has  his  ctrict  right*, 
which  he  may  enforce  in  the  ordinary 
way.  If  he  asks  no  favors,  he  need 
grant  none.  But  If  he  calls  upon  a 
court  of  chancery  to  put  forth  its  extra- 
ordinary powers  and  grant  him  purely 
equitable  relief,  he  may,  with  propriety 
be  required  to  lubmlt  to  the  operation 
of  a  rule  which  always  applies  in  such 
cases,  and  do  equily  In  order  to  get 
equity.  The  appointment  of  a  receiver 
la  not  n  matter  of  strict  right.  Such  an 
application  always  calU  for  the  exercise 
of  judicial  discretion;  and  the  chancel- 
lor should  so  mold  his  order  that,  while 
favoring  one,  injustice  is  not  done  to 
another.  If  thi«  cannot  be  accom- 
plished, the  application  should  ordina- 
rily be  denied.''  The  United  State* 
Supreme  Court  by  Waite,  C.  J.,  in  Fos- 
dick  V.  Schall,  99  U.  S.  Jjq. 

•'  Where  debts  arising  before  the  re- 
ceivership have  heea  allowed  as  prior 
in  equity  to  the  claim  of  the  bondholder 
<in  the  earnings  of  the  receivership,  the 
underlying  principle  is  that  the  debt 
when  incurred,  operated  in  a  direct  way 
to  the  advantage  of  the  mortgage 
holders."  Eaiton  r.  Huston,  etc.,  R. 
Co.,  38  Fed.  Rep.  u;  39  Am.&Eng.  R. 
Cas.  .c;SS. 

"  The  power  rests  upon  the  fact  that 
in  the  administration  of  the  affnirs  of 
the  company  the  mortgage   creditor* 
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This  latter  view  having  three  distinct  branche; 
— It  is  a  well-known  fact  that  railroads  do  not  p 
supplies  and  traffic  balances  due  connecting  1 
character  of  the  business  is  such  that  these  clai 
paid  only  at  periodical  intervals;  and  since 
the  public  interests  and  likewise  beneficial  tc 
themselves,  that  such  road  should  be  operated 
concern,"  it  is  assumed  that  bondholders  impli 
payment  of  such  debts.  Estoppel. — An  applic 
trine  of  estoppel,  arising  from  the  fact  that  1 
default  in  payment  of  interest,  rarely  proceec 
close  their  mortgages  or  take  possession  of  the 
permit  the  company  to  continue  in  control  afte 
insolvency  is  notorious.  It  is  considered  that  i 
stances  necessary  operating  expenses  may  be  : 
been  contracted  on  the  credit  of  the  mortgaj 
benefit,*     Diversion  of  Income. — Money  which 

have  got  posicBiion  of  that   which  In  thecompanr  In 

equitj'  belonged  to  the  whole  or  a  part  credit,  ihou Id  be 

of  the  general  credilon."     The  court  of  the  recelversl 
by  Waite,  C.J.,  in   FoBdick  v.  Schall,        "  In  ca»e  of  lai 

99  U.  S.  135.  possession  upon 

1.  Sitoppel, — In  Union  Trust  Co.  i'.  table  to  the  pre 

Souther,  107  U.  S.591 ;  11  Am.  &  Eng.  erty   that   tt  shi 

R.  Cas.  707,   United  States  Supreme  must  be  kept  a 

Court    by    Waite,  C,  J.,   said;    "The  kine,  J.,  in   Fan 

right  to  impose  terms  cloes  not  depend  Green  Bay,  etc., 

alone   on    whether  current     earnings  &f>4;46Am.  &I 
have  been  used  to  pay  the  mortgage         In    Burhnam 

debt,  principal   or  interest,  instead  of  776;   17  Am.  & 

current  expenses.     .     .     .    Manyother  mortgage     bone 

circumstances    may    make    such    an  paid  any  Intere 

order   reasonable,  and   this   case   fur-  was   allowed   to 

nishei  ■  striking  example.    The  first  and  operate  the 

default  in  the  payment  of  intereet  un-  years.     In  this 

der  the  mortgage  occurred  in  October,  ^  ersion  of  currei 

1873.      The  bondholders   did    not   see  pose  of  paying  < 

fit  to  take  possession   which  they  had  for  permanent  . 

the  right  to  do  whtn  the  default  had  that  a  debt  incu 

continued    for  six   months.      On   the  ceiver^hip   for  1 

contrary,    notwithstanding     no     pay-  priority.    The  c 

ments  of    interest    were    made,   they  said:  "The  debl 

allowed   the  company  to  operate  the  curred  to  keep  t 

road  and    incur  obligations   therefor,  thus     preserve 

until  December,   1887.     This  was  evi-  bond   creditors. 

dently  in  the  hope  thattheir  condition  taken  posscssioi 

would    be    improved    by    the    delay,  they   would   hai 

.    .    .    There  cannot  be  a  doubt  that  similar  expensef 

ft  was   for  the  Inter,;st  of   the   bond-  pany,  with  their 

holders  that  the  road  should  be  kept  tion  was  doing 

In  operation,  and  as  Ihey  did  not  see  anything  appeal 

fit  to  take  possession   while  it  could  failure   of  the   ( 

only  be  operated  at  a  loss,  it  was  cer-  debt  to   Bowen 

talnly  not  an  abuse  of  judicial  discre-  fact  that  the  eip 

tion  for  the  court  to  order,  as  the  con-  road   and  presei 

dition   of   granting  tbelr   application  the   bondholden 

for  a  receiver,  that  debts  incurred   by  the  receipts  of 
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plied  to  the  payment  of  current  operating  expenses  is  fre- 
\y  used  in  making  permanent  improvements  to  the  prop- 
)r  to  Dav  morteaee  interest.  This  is  regarded  as  the  diver- 
\y  belongs  to  the  current  creditors 
;n  denominated  the  "  current  debt 
t  as  equitable,  therefore,  that  such 
estored.^ 

The  matter  of  "  diversion  of  income," 
he  question  of  allowance  of  priority 
ilroad  companies  that  the  term  and 
;xplanation.  The  doctrine  may  be 
:  That  a  railroad  should  be  con- 
ry  to  the  interest  of  its  bondholders 
iblic'  Bondholders  are,  therefore, 
T  implied  provision,  that  out  of  the 
d  all  necessary  operating  expenses 
icome  arises  out  of  which  the  mort- 
permanent  improvements  made  to 
The  company  is  regarded  as,  to 

:bt  cases.  The  question  whether  unse- 
lu-  cured  pre-existing  debts  may  not  be 
ne  given  priority  even  in  the  absence  of 
he  such  diversion  of  funds,  therefore,  re- 
e."  quires  examinHtion,  and  will  be  found 
'tt  treated  elsewhere.  See  infra,  this 
in-  titLe,  Relative  Priority  of  Claims; 
ly.  Debit  Contracted  by  Comfany  Before 
M-  Recelverskif;  Priority  Out  ofCarfut. 
le-  A  full  explanation  of  the  terra  "di- 
he  version  of  income,"  as  used  by  the 
le,  courts  in  discussing  questions  of  prior- 
1  a  ity,  will  be  found  elsewhere.  Set  infra, 
ITS  this  title,  Rrlativt  Priority  of  Claims; 
a\-  Debts  Contractfd  by  Company  Before 
;re  Receiverskif;  Diversion  of  Ineome. 
■re  3.  See  snfra,  this  title.  Relative 
he  Priority  of  Claims;  Debts  Contracted 
de  Before  Receivership;  Pov/er  of  Court 
;r-  to  'Give  Priority. 
he  s.  Htt  Incom*.— "The  income  out  of 
>s-  which  the  mortgagee  is  to  be  paid  is 
the  net  income  obtained  by  deducting 
on  from  the  gross  earnings  what  is  re- 
ed quired  for  necessary  operating  and 
Vn  managing  expenses,  proper  equipment 
on  and  useful  improvements."  The  court 
;p-  by  Waite,  C.  J,  in  Fosdick  v.  Schall, 
in  99  U.  S.  33,  and  the  same  language  is 
ra-  used  by  Harlan,  ].,  in  Thomas  v.  Peoria, 
ed  etc,  R.  Co.,  36  Fed.  Rep.  808 -,36  Am. 
he  &  Eng.  R.  C as.  381. 
ed  Morale**  Implladly  Accaptt  — "Every 
:s-  railroad  martgasee,  in  accepting  his 
ct.  aecurity,  Impliedly  agrees  that  the  cur- 
en  rent  debts  made  in  the  ordinary  course 
he  of  bualneiB  shall  be  paid  from  the  cur- 
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ne  extent,  a  trustee  of  its  receipts;*  its  duty  is  to  apply 
eipts,  which  constitute  the  "  current  debt  fund,"  to  the 
nt  of  current  charges.  If,  instead  of  doing  this,  the  mon 
;d  to  pay  interest  or  to  make  permanent  improvements  t< 
iroad,  this  is  a  misapplication  of  trust  funds,  and  a  coui 
lity  in  administering  the  property,  if  the  road  while  ii 
eiver's  hands  makes  any  profit  (t.  f.,  net  income),  will  a 
:h  net  income,  to  an  amount  equal  to  the  amount  of 
ersion,  to  the  payment  of  back  debts  for  current  open 
lenses,  instead  of  to  payment  of  interest  or  the  improvei 
the  property.*  Also,  if  the  court  uses  its  receiver's  ne 
ne  temporarily  for  the  permanent  improvement  of  the  rail 
iperty  instead  of  paying  such  back  debts,  this  will  be  tn 
in  the  nature  of  a  loan,  and  upon  the  sale  of  the  prop 
:k  debts  to  the  amount  of  the  receiver's  income  so  usee 
paid  out  of  the  proceeds  of  the  sale."     So,  also,  it   has 

\  receipts  before  he  hasanjcUim  goes  lo  the  mortgagee!;  this,  no 
D  the  income."  The  U.  S.  Supreme  standing;  the  mortgage  may.  In 
irt   b)'  Wslte.  C.  J.,   In   Foidick   i'.    give   a   lien   upon   the   profits  ai 


all,  99  U.  S.  13«  "The  presumption    come;    Tor.    until     poiseEsi 

h*t   everj   railroad   mortgagee,  in    mortgaged   premises  is  actuaiij 

:ptingbis  Mcuritf,  implledljagreM    or    something    equivalent     done 


t  debt!   made  in   the  whole  earnings   belong    to    the 

inar/   course  of   business  shall  be  pany,  and  are  subject   to  its  coi 

]  from  the   current  receipts   before  The  court,  by  Harlan,  J.,  in    Tl 

has  anj  claim   upon  the   income."  v.   Peoria,  etc..   R.  Co ,  16  Fed. 

icourt   by  Harlan  J.,  In  Thomas  T>.  80S;  36  Am.  &  Eng.  R.  Cas.  381, 

iria.  etc.,  k.  Co.,  36  Fed.  Rep   80S;  S.  "In    general,    when     the 

im.  &  Eng.  R.  Cas,  381 ;   Burhnam  gagees  have  come  before  the  coi 

Bowen,    111    U.   S.  776;  17   Am.  &  property    has  been  In  ■  very  1 

;.  R.  Cas.  308,  dated  condition.    .    .    .    Th«  pn 

Coaipuir  Ii  A  TnutM.^ — In  a  sense,  therefore,  hai  been,  instead  of  i 

officers  of  thecompany  are  trustees  diately  directing  the  receiver  t 

be  earnings  for  the  benefit  of  the  for    labor    or    supplies   or    mai 

erent  classes   of  creditors  and  the  previously    furnished,   to   eiper 

:bholders;  and,  if  thev  give  to   one  receipts  in  repairs  of  the  road 

s  of  creditors  that  which  properly  thus    adding   to   the   security   c 

ings  to  another,  the  court  may.  up-  mortgagees  by  enhancing  the  va 

inadjustmentof thcaccounls.souse  the    property.     It   has   been   th 

income  which  comes  into  its  hands  that  under  the  same  equitable  i 

if  practicable,  to  restore  the  parties  tion  which    has   been   herelofoi 

heir  original  equitable  rights."  The  ferred  to,  this  gave  the  operative 

rt,    by   Harlan,   J.,    in   Thomas  v.  materialmen   a   just   claim   upo] 

ria,  etc.,  R.  Co.. J6  Fed.  Rep.  80S ;  property  itself,"     The  court,  bv  I 

^.m.  &  Eng.  R.  Cas.  381.  mond,  J.,   in  Turner   v.    Indiani 

BeatontUoo.  — "If      anything     is  etc.,  R.  Co..  8  Biss.  (U.  S.)  31J. 

rn  from  the  current  debt  fund,  and  In    Burhnam   v.   Bowen,   iii 

>   that   which   belongs   to   the  776;  17' Am,   &   Eng.  R.   Cas,  3 


'tgage  creditors,  (he  court  may  re- 

current  incom 

e  was  used  to  pay 

-e,  as  a  condition   of  an   order   to 

gage  interest  c 

ir  to  put  permaneJ 

;  possession  of  the  mortgage  prop- 

provements  or 

1  the  properly  or 

,  and  hold  the  future  income  for  crease  the  equipmenL     After  thi 

mortgagees,  that  the  amount  which  went  into  the  hands   of  the   re 

je  from   the  earnings  to  the   cur-  there  was  a  net  income  amount! 

:  debt  shall  be  paid   by   the  court  about  tis.ooo.     This  amount  wa: 

a  the  future  current  receipts  before  to    pay    off   a    mortgage    on   c 

thing    derived    from    that   source  real  estate  owned  by  the  compan 
4H2 
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r  has  not  applied  net  income  to  the 
,  the  court  will,  out  of  the  proceeds 
such  back  debts  to  the  amount  of 

time  the  receiver  was  appointed.* 

ime  will  apply,  and  may  cut  out 
:  debts,  even  though  there  has  been 

:er  practice  for  the  court  appoint- 

at  the  time  what  debts  and  lia- 
ipany  shall  be  made  a  chaise  on 
le  receivers  ;*  but  if   no  such  order 

up-  supplies,    etc.,    furnished    within    six 

hat  months  preceding  the  appointment  of 

aid  the  receiver.    The  court  ordered  that 

by  out  of  the  proceeds  of  the  sale   such 

urt  claims  for  labor  and   supplies  should 

hip  be     paid     prior    to    the    mortgagees. 

of  Held,   that   this   was   proper.     Union 

lus  Trust  Co.  V.  Souther,  107  U.  S.  591; 

id-  11  Am.  &  Eng.  R.  Cas.  707. 

bor  1.  See    infrti,    this    title,     Relative 

*a»  Priority  of  Claims;  £>ebls  Contracted 

Tii-  by     Company     Before     Receiverikif; 

to  Priority  Out  of  Corf  us. 

itt-  The  case  of  Burhnam  v.  Bowen,  tii 
U.  S.  776;  17  Am.  &  Eng.  R-  Cas.  308, 

ids  was    a    case  in  which  the  court   was 

ind  dealing  with   diversion  of  income  for 

the  the  improvement  of   the  property   by 

□n.  the  trustees  in  possession,  or  by  a  re- 

>rt-  ceiver.  and  holds   in   such  cases  that 

I'er  the     debts     for     operating     expenses 

nl-  should  be  paid,  if  necessary,  out  of  the 

ion  r.orfu.1  of  the  property. 

re-  9.  See    supra,    this    title,    Relalivt 

of  Priority  of  Claims;  Debts  Cotitractrd 

ng  by     Company     Before     Beceivershift 

ter  Must  Have  Been    Contracted    Wilhin 

:in  Limited  Time. 

iry  S.  At    Tims  of   Appointment,^"  TTie 

ip,  better    practice    is    for    the   judge  or 

nts  court  appointing  a  receiver  to  stipu- 

m-  late  at  the  time  and  as  a  condition  of 

lay  the  appointment   of  a  receiver   what 

nd  debts    and    liabilities    of   the  railway 

rty  company  shall  be   made  and  charged 

re-  on  the  property  and   paid   by   the   re- 

e."  ceivers.     If  the  mortgagee  is  unwilling 

rn-  to  Uke  a   receiver  on  the  terms  im- 

>p-  posed,   the    foreclosure    can    proceed 

00.  without    a     receivership."      Central 

in-  Trust  Co.  v.  St.  Louis,  etc.,  R.  Co.,  41 

in  Fed.  Rep.  551;  4]  Am.  &  Eng.  R.  Cas. 

ng  26, 

ent  When  "a  court  of  chancery  is  asked 

1  a  by  railroad  mortgagees  to  appoint  a 

efi-  receiver  of  railroad  property  pending 

lue  proceedings  for  foreclosure,  the  court, 

Iso  in  the  exercise  of  a  sound  judicial  dia- 

or,  cretion,  may,  as  a  condition  of   issuing 


as    may,   i 

the  1 

the  partici 

liar  ci 

ise,  a[ 

sonable." 
Thomas  v. 

The 
.  Peor 

ia,  etc 

Rep.   808 

;  36 

Am. 
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is  made  when  the  receiver  is  appointed  it  may  be  made ; 
wards.' 

(5)  Priority  Out  of  Corpus. — The  power  to  give  "  back  de 
preference  over  precedent  liens  is  .ordinarily  restricted  to 
appropriation  of  the  income  of  the  receivership,  but  in  the  t 
of  a  deficiency  of  income  the  corpus  of  the  property  will  in  ! 
cases  be  used  in  the  same  way,  and  such  debts  be  made  a  q\ 
on  the  property,  or  else  paid  out  of  the  proceeds  of  a  sale  tht 
It  is  well  settled  that  this  may  be  done  where  there  has  be 
diversion  of  income,*  but  whether,  in  the  absence  of  divei 
the  corpus  may  be  so  used  is  unsettled.* 

the    necessarv     order,     impoae    such  the   receivership  and  the  proce 

terms    in    reference   to  the  payment,  moneyed  assets  that  have  been 

from  the  income  during  the   receiver-  from   the   company,  cases   may 

ship,  ol  outstanding   debts  for  tabor,  where  equity  will  require  the 

supplies,  equipment  or.permanent  im-  the  proceeds  of  the  sale  of  the 

provement  of  the  mortgaged  property  gaged    property     in     the    same 

ances  of  Thus   it    often   happens   that,   i 

be  rea-  course   of  tlie   administration  1 

t  by  Harlan,  J.,  in  cause,  the  court  is  called  upon  t 

■   ..  R.  Co.,  36  Fed.  income  which  would  otherwise 

&   Eng.   R.   Cas.  plied  lo  the  payment  of  old  del 
current  expenses,  and  use  it  to 

— Fosdickr.  Schail.M  permanent  improvements  on  thi 

U.  S,  335 ;  BLair  v.  St.   Louis,  etc.,  R.  property,  or  to  buy  additional 

Co.,  21  Fed.  Rep.  471 ;   Central  Trust  ment.     In   this   way   the  value 

Co.  *.  St,  Louis,  etc.,  R.  Co.,  41   Fed.  mortgaged    property    is     not 

Rep.  J51 ;  43  Am.  &  Eng.  R.  Caa.  a6.  quently    materially    increased. 

"  If  no  such  order  is  made  when  the  not  to  be  supposed  that  any  gu< 

receiver  is  appointed,  and  it  appears  of  the  income  will  be  directed 

in    tlie    progress    of    the    cause    that  court,  without   giving   the   par 

bonded  interest   has  been  paid,  addl-  interest  an   opportunity  to   be 

tional  equipment  provided,  or   lasting  against   it.     Generally,    as    we 

■nd  valuable  improvements  made  out  both  from  observation  and  eipe 

of  earnings    which  ought  in  equity  to  all  such  orders  are  made  at  the  t 

have    been    employed   to  keep   down  of  the   parties  or  with   their  ci 

debts  for  labor,  supplies  and   the  like,  Under  such  circumstances,  it   i 

it  is  within  the  power  of  the  court  to  to  see  that  there  may  sometime 

use  the  income  of  the   receivership  to  propriety   in   paying   back  to  1 

discharge    obligations  which,  but  for  come,   from  the  proceeds  of  th 

the    diversion    of   funds,  would  have  what  is  thus  again  diverted  frc 

been  paid   in   the  ordinary  course  of  current  debt  fund  in  order  to  ir 

business."     The  U.  S.  Supreme  Court  the  value  of  the  property  sold 

by  Waite,  C.  J.,  in   Fosdick  v.  Schall,  same   may   sometimes   be   true 

99    U.    S.    135 ;    same     language     in  spect  to  expenditures   before  t 

Thomas  !■.  Peoria,  etc.,  R.  Co,,  36 Fed.  ceivership.      No   fixed   and   int 

Rep.    808;    36    Am.  &   Eng.   R.  Cas.  rule  can  be  laid  down  for  the  g 

381.  ment  of  the  courts  in  all  cases. 

9.  See  sMfra,  this  title.  Debts  Cen-  case  will   necessarily  have  its  o 

tracted  by   lit   Company  Be/ore   Re-  culiarities,  which   must  to  a  gre 

ceiverskif;  Certain   Unsecured  Drbts  less  extent    influence    the   chai 

Allo-wed  Priority;  Diversion  of  In-  when  he  comes  to  act." 
tome.  8.  See  in  general,  sufra,  th 

In  Fosdick   v.   Schall,   99  U.  S.   135,  Debts     Contracted    by     Ike     Ce 

the    Supreme    Court   of    the   United  Before   Receiver shif;  Certain 

States  bv  Waite,  C.  J.,  said :     "  While  cared  Debts  Alltrwed Priority; 

ordinarily,   this  power   is  confined  to  sion  of  Income. 
the   appropriation   of    the   income  of        The  courts  have  in  terms  lalt 
434 
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«d  ceiverahip,  or  even  the  eorfus  of  the 
^re  properly,  under  (he  order  ol  the  court, 
Lus  with  a  priority  of  lien.  Yet  the  dig- 
[38  cretion  to  do  so  should  be  exercised 
by  with  very  great  care.  The  payment 
Ip-  of  such  debts  atarrds  frima  facie  on  a 
he  different  basis  from  the  payment  of 
lie  claims  arising  under  the  receivership, 
ui-  while  it  may  be  brought  within  the 
T.  principle  of  the  latter  by  special  cir- 
ed.  cumsUnces.  It  is  easy  to  see  that  the 
)6,  payment  of  unpaid  debts  for  operating 
'or  expenses  accrued  within  ninety  days, 
J.,  due  by  a  railroad  company  suddenly 
ng  deprived  of  the  control  of  its  property, 
ay  due  to  operatives  in  its  employ,  whose 
y-  cessation  from  work  simultaneously  la 
in,  to  be  deprecated  In  the  interest  t>oth 
[n-  of  the  property  and  ol  the  public  ;  and 
jl-  the  payment  of  limited  amounts  due 
n-  (o  other  connecting  lines  of  road  for 
of  materials  and  repairs,  and  for  unpaid 
-a-  ticket  and  freight  balances,  the  out- 
fit, come  of  indispensable  business  rela- 
no  tions,  where  a  stoppage  of  the  continu- 
■a-  ance  of  such  business  relations  would 
of  be  a  probable  result  in  the  case  of 
ne  non-payment;  thegeneral  consequence 
in  involving  largely  also  Che  interests  and 
accommodation  of  travel  and  traffic, 
he  may  well  place  such  payments  in  the 
ne  category  ol  payments  to  preserve  the 
er  mortgaged  property,  in  s  large  sense 
DC  by  maiDtaining  the  good  wilt  and  in- 
ut  tegrity  of  the  enterprise,  and  entitle 
in  them  to  be  made  a  first  lien." 
R.  The  extracts  given  above  seem  to 
he  show  a  conflict  in  the  minds  oflhe  courts 
he  on  this  question,  but  it  must  be  remcm- 
g :  bered  that  the  remarks  both  fro  and 
er  con,  were  to  a  great  extent  mere  dicta. 
d-  An  examination  of  the  cases  will  show 
Ot  that  the  decisions  really  rested  upon 
ai  undisputed  principles,  and  that  Che  re- 
M,  marks  of  the  judges  were  purely  argu- 
Ice  mentatlve,  and  adduced  as  additional 
is-  reasons  for  rulings  which  were  really 
lie  not  alTected  by  the  question  whether 
n-  claims  would  be  allowed  out  of  income 
In  but  not  out  of  corpus.  In  fact  there 
o.,  seems  to  be  no  case  in  which  the  point 
K.  has  been  squarely  presented  in  such 
J.,  shape  as  to  require  a  decision  thereon. 
10  The  facts  In  the  cases  are  nearly  ai- 
he  ways  such  as  to  cover  every  one  oflhe 
tw  various  circumstances  which  have  been 
n-  suggested  by  the  courts  as  warranting 
it  the  exercise  of  the  power  to  give  pri- 
ne  ority  to  back  claims,  out  of  the  corpus, 
a-  or  else  there  are  ample  reasons  to  Jus- 
er  tify  refusal  of  priority  to  the  claim  re- 
in gardless  of  the  distinction  between  eor- 
e-  fms    and    Income.    The  allowance  of 
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ixei. — A  railroad  in  the  hands  of  a  receiver  is  Hat 
1  precisely  the  same  manner  as  if  there  were  no  re 
The  lien  of  the  State  for  such  taxes,  therefore,  has  th 
'  against  a  receiver  as  in  ordinary  cases,  and  the 
e  paid  in  preference  to  the  claims  of  mortgagees, 
the  State  for  taxes  has  priority  over  all  lien 
except  judicial  costs.' 

ImH   out  of  the  cvrfns,  in  the  where  the  property  ii  rightful! 

both  of  ■  diversion  of  Income  custody  of  the  law." 
1  estoppel  growing  out  of  per-         In   the   case   of    Phiiadelph 

beroui  tocontinuein  operation  R,   Co.   ;'.   Com.,   104   Pi.   St 

tortoua  default  in  payment   of  Am.   &    Eng.    R.    Cas.    367, 

:   interest,   may  be   fairly   re-  ceiven   claimed    that     their 

!  an  unsettled  question.     Such  while  operating  the  road  were  ni 

e,   if  upheld,   must   be   baaed  to  a  State  tax  upon  gross  receip 

[   necessity  of  the  payment  of  court  by  Gordon,  J.,  said  :  "  Th 

IS  in  order  to  keep   tlie  road  a  gross  receipts  were  taxable  by 

;oncem,"   as  indicated  in  the  the  act  of  1879  there  can  be  ni 

<  above   from  the  opinion   of  and   if   they  were   not  to  be 

rd,   l„  in   Miltenljerger  v.  Lo-  against  the   Phila.  &  Reading 

,  etc..  R.  Co.,  106  U.  S.  2S6;  11  we  know  not  who  was  to  acc< 

ing.  R.   Cas.  464,  and  as  sup-  them.     If  the  owner  of  this  | 

1  the  remark  of  Drummond, J.,  was  not  to  bear  the  burden  of  tli 

r  V.   Indianoplis,  etCn   K.  Co.,  charges  against  it,  we  are  at  a 

U.  S.)  315.  that   "Theeiperl-  know    upon    whom   they   shoi 

liecourt,* which, itmaybesald.  The  receivers      .      .      .      were 

obtained  by  the   management  neither  of  these   receipts    nor 

years  of  immense  amounts  of  property   whence   they   were 

of  property,   has   satisfied  it  .     .     .    The  decree  ol^ the  circi 

ctically  it  would  be   well-nigh  made   no   change  in   the   title 

le,   looking  at  things   as   they  property.     The  receivers     .     . 

exist,  to   operate   the  roads  by  nothing  but  a  qualified  right  to 

without   some  allowance  for  ceipts   which   by  force  of  that 

'the   character  mentioned  ex-  came  into  their  possession,     T 

t  the  time  of  their  appoint-  the  right  to  receive  them,  but 
the  purpose  of  applying  then 
debts  of  the  company.    .    .     . 

_..  -  -,   _  .  _.  -.J-,,  .  , this  was  the  defendant's  prop 

UCas.  560;  Perry  Co.  v.  Selma,  was  used  (or  the  defendant  s  bei 

COt   6j    Ala.  391;   7   Am.  &  cannot   see    to    whom    elte   tf 

Cas.   iqS;   Philadelphia,  etc.,  could  properly  have  been  charg 

.  Com.,  104  Pa.  St.  So;   13  Am.  beet  the  defendant's  controvers 

R.  Cas.  367;   Union  Trust  Co.  technical,   for    had    the   amou 

r,  96  III.  396;   3  Am.  &  Eng.  settled  against  the  receivers.  ^, 

183;  Com.  I'.  Runk,  16  Pa.  St.  The  monev  to  pay  the  Uxcs 

itrat  Trust  Co.  v.  New  York  all  events  'come  from  the  purs: 

,  R.  Co.,   110  N.  Y,  150;   3S  company.    In  either  event  the  ci 


jent  Sav.  Bank,  9S   Mo,  458; 
V.   Atlantic,  etc.,   R.   Co.,  3       , 

U.  S.)  434;   Central  Trust  Co.    and  reasonable." 

sh,  etc.,  R.  Co.,  36  Fed.  Rep.         In  Commonwealth   v.  Runk 
S(,  335,  suit  was  brought  again 

>rgla  V.   Atlantic,  etc.,  R.  Co.,     celver  to  recover  tax  upon  the 

I  (U.  S.)  434,  the  court  by  stock  of  the  company  which  \ 
J.,  said:  "The  lien  of  the  some  prior  to  the  receiver's  1 
its  taxes  is  undoubtedly  prior    ment.     Held,  that  the  propertj 

^her   liens   whatsoever,  except     receiver's    handa    was    liable 

osts,  which  are  first  to  be  paid     taxes. 
436 
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itliicttonBetw«eiiT«coiiFTaneIi]iM  with  its  collection  of  those  taxei  In  iti 

OB.   P»p«rtr. — A   diBtinclion    has  preKcribed  and  regular  methods,  even 

drawn   between  a  tax  upon   the  by  a  court  having  properly  in  the  pos- 

>rate    Tranchise    as    distinguished  session  of  its  receivers,  unless  it  is  first 

a  iBJt  upon  the  property.    Thus  charged  that  the  taxes  are  in  some  way 

om.  T>.  Lancaster  Sav.  Bank,  123  illegal   or  excessive.      The   mere   fact 

ler  the  ap-  that  the  receivers   have   no  money  on 

e    savings  hand  to  pay  the  taxes  is  no  excuse  for 

ite  tax  on  stopping  me   process  of  the  State  for 

a,  because  their   collection.     It    may    be  hard  for 

:  receiver,  tlie  road   to  pay  these  taxes,  but  it  can 

ny  injunc-  be  no  harder  for  a  corporation  in  the 

"ther  busi-  hands   of  receivers  to  pay  taxes   than 

tax  upon  it  is  for  an  individual,  and  the  remedy 

dered  that  of  the  State  is  in  each  case  the  same.^' 

bidden  to  Georgia  v.   AllanHc,  etc.,  R.   Co.,  3 

there  was  Woods  [U.  S.)  434,  was  i  case  In  which 

[  could  be  a  tax  execution  had  been  levied  on   the 
depots,  freight  houses,  passenger  houses 

able  to  re-  and  offices  of  the  company.     The   ievy 

5    the   re-  had  been  suspended  by  an   affidavit  o( 

le  road  by  Illegality  tiled  by  the  railroad  company. 

rred  upon  Section   3669   of  the   Code   {Georgia) 

Central  provides;     "When    an    execution    has 

y,  etc.,  R.  been  levied  on   property,  and   an   afli- 

k  Eng.  R.  davit  ofillegality  filed  to  stay  proceed- 
ings, the  property  so  levied  on  shall  be 

_i_  _j.__i  subject  to   levy   and   sale   under  other 
execution,  and  the  officer   making  the 

1   the  first  levy  shall  claim,  receive,  hold   and 

receiver  Is  retain  such  amount  of  the   proAeds  ol 

ie  manner  the  sale  as  the  court  shall  deem  sufBci- 

on  of  the  ent  to  pay  the  execution   first   levied." 
Subsequently  a  receiver  was  appointed 

bash,  etc.,  by  the  United   States   court.      On    an 

illector  of  application  by  the  State  to  sell  under  the 

onglng  to  tax  levy,  the  court  denied  the    applica- 

Ihe  hands  tion,  saying  by  Bradley,  J.:    "We  have 

he  United  no  doubt  that  this  release  of  the   prop- 

.  made  by  crty  in  favor  of  a  subsequent  execution 

nt  against  inures    to    the    benefit    of   executions 

ifused  the  issued   by     the    circuit    court    of   the 

T,  J.:  "It  United  States,   sitting  in   Georgia,   as 

tition  that  well  as  to  those  issued  by  a  State  court, 

al,  or  that  .     .     .     We  think,  also,  that  the  equity 

csofMis-  of  the  statute  applies  to   a   taking   pos- 

collector,  session  by  a  receiver  under  an  order  of 

issue   his  court,  as  well  as    a  levy   under   execu- 

erty,   and  tlon.     .     .     .    The  receiver  holds  it,  as 

on.     It  is  a  sheriff   would,   subject   to   the    prior 

danger  of  lien  of  the   execution  which   is    being 

;yond  the  contested.    That  lien  is  not  disturbed. 

no  doubt  The  court  will  lake  care  not  only   that 

J  in  a  few  it  shall  be  respected,  but   will   see   that 

t  perhaps  no  Injustice  shall  be  done   to   the  exe- 

ummarily  culion  creditor    by    any    unreasonable 

of  obtain-  delay   in  satisfying  bis  claim."      And 

luthoHzes  again:  "The  lien  of  the  State  for    its 

makes  a  taxes  is  undoubtedly  prior  to   all   other 

hink  that  liens  whatsoever,  except  judicial   costs, 

1  the  State  which  are  first  to   be   paid   where    the 

ow«r,  and  property  is  rightfully  in  the  custody  of 

terference  the  law." 
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I1T8. — The  law  relating  to  suits  by  and  against  rece; 
ame  in  the  case  of  receiverships  over  railroads  as  in  c 
ind  is  fully  treated  elsewhere.*  One  class  of  act 
or  damages  caused  by  the  negligence  of  employes  of 
r  in  the  operationof  the  railroad,  are  peculiar  to  recei 
^ads,  and  will  be  found  separately  treated.* 
^HCPZKUTIOH  07  Kahaoas  Eecxivzbs.— The  compens: 

•  receivers  of  the  property  of  railroad  corporations  is 
1  upon  the  same  basis  as  that  upon  which  othci 
are  paid  for  their  services.  The  court  selects  a  pe 
t  regards  as  competent  and  trustworthy ;  and  the  am 
:ompensation  is  graduated  somewhat  by  the  duties 
lat  by  the  responsibilities  of  the  situation.  Whc 
r  is  a  manager  as  well  as  a  mere  receiver,  his  duties 
iibilities  are  largely  increased  -,  and  the  management 
5  like  that  of  a  railroad  is  one  of  the  most  difficult 
iible  duties  that  a  receiver  is  charged  with.     It  requi 

first-rate  qualities  and  attainments  ■?  the  compens^ 
therefore,  be  liberal.*     And,  owing  to  the  unexpe 

tbm  OB  Hoda  of  SxMuUon.^  operation  and  ute   ever  Intended 

idilv   seen   that   a   railroad   U  execution    creditori  might  levjr 

property,  and  whetlier  an  exe-  parcels  of  it,  and  cut  it  up  Into  sei 

tlier  for  tue*  or  other  ctaimt,  and  destroy  it   as  a   great  public 

permitted  In  tuch  a  mode   aa  roughfare.    .     .     .     Suppose  ■  m 

le  operation   of  the   road   im-  the  road  should  be  levied  on  and 

may  well   be  questioned.     In  Would  the  purchaser   have  a  rig 

V.   Atlantic,   etc.,    R.   Co.,    3  fence  it  in  and  take  up   tlie   raifi 

U.  S.)  434,  the  refuEal  toallow  cross-Hei,  and   plant   it,   and    th 

axes  of  depots  and  offices  of  a  destroy  ttie  railroads      Could   tti 

^ompanj'  was  based  upon  other  done  without  contemning  the  po* 

(See  JH/ro,  this  note.)     But  the  State  by  which  it  waa  create<l 

tw  Bradley,  J.,  took   occasion  made  a  public  highway?" 

"A  railroad  is  a   public   high-  1.  See  in  general  Recbivkrs, 

a  highway  of  a  moKt   peculiar  edies   Concerning,  vol.  30,  pp. 

is  not  land,  nor  like   land,  in  e/ le;.;  Receiver's  Title,  vol.  > 

larv   sense.      For    though,  in  iz6,  el  leg.;  Receiver's  Posses 

railroad  company  may   own  vol,    10,    pp.    137,  et    seq.    As  re 

r  some   other   legal   eMate   in  the  right  of  set-off' in   connection 

of  land  on  which   the  road   is  Receivers,  see  Receivers,  vol. 

ed,  yet  the  company  owns  It  135. 

I  It  under   a    franchise    for  a  I.  See,  lupra,  this  title,  Liabili 

•  purpose — namely,  that  of  a  Railroad Receivtrs,  Damaga  Ar 
for  the  operation   of  a  rail-  from  Negtigince  and  TorU  Di 

:r  and  by  virtue  of  ihe  fran-  Rrctiverskip. 

lich  have  been  conferred  upon  ).  Cowdrey  v.  Railroad  Co.,  I  V 

r  the  purposes   of  travel   and  {U.   S.)   331.     See,   title,    Recei- 

atton    thereon    by    the     pub-  Compematian     Alhiued,     where 

an  artery  of  commerce;  it   is  matter    of   the   compensation   alt 

>  of  communication   between  railroad  receivers  is  fully  treated, 

of  the    country  and    another,  also  his  duty  to  account, 

est  which  the  public  has  in  it  4.  McArthur  v.  Montclair  R.  C 

■nd  more  iraporUnt  than  the  N.  J.  Eq.  77. 

'hich  the  company  has   in    it.  Sometimes  theealary  of  theprei 

be  supposed  that  the   legiala-  of  the  road  is  fixed   upon   as  th 

RUthorizIng  its    construction,  ceiver's     compensation.      Malorj 

Ing  peculiar  franchise*  for  11*  Brown,    la    Helsk.    Tenn.    597. 
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frequently  called  upon  to  perform,  a 
be  allowed  additional  compensation.* 
MM. — The  principles  and  practice  relat- 
scharge  of  receivers  in  general  apply 


where  travels    bevond    office    hours    and    at 

y  Died  night;  [(  he   takes   upon   himself  the 

on  the  duties  of  tuperinlendent  and  appears 

I  more  as  attorney  (or   the  company  so   as  to 

irmers'  save  it  counsel  fees,  he   is  entitled   to 

I  Mc-  additional  compensation  tor  these  serv- 
ices.    So,  also,   where   he  Is   suddenly 

nbered  and   unexpectedly  called  upon   by  the 

lident'a  court  to   furnish   accounts   and  stale- 

ipenta-  ments  to  be  used  in  the  course  ofpend- 

is  apt  ing   litigation,   he  is   entitled  to   extra 

.nda  to  compensation.     Farmers'  L.  &  T.  Co. 

whkh  V.  Central   R.  Co.,  2  McCrary  (U.  S.) 

tiftyon  318. 

much         In  Central  Tnist  Co.  v.  Wabash,  St. 

i  labor  L.   &   P.   R.   Co..   31    Fed.   Rep.   187, 

lent  of  Brewer,  J.,  observea:     "The  question  of 

ement.  allowances  is  a  judicial  one,  and  while 

duated  it  Is  said  the  matter  Ik  left  to  the  dlscre- 

id  Co.,  tlon  of  the  court,  it  is  discretionary  only 
In   the   sense  that   there   are   no  lixed 

it    «p-  rules   to   determine   the  proper  allow- 

:elver8  ance,   and   is   not   discretionary  in  the 

:  their  sense  that  the  courts  are   at   libertj'  to 

id  that  give   anything   more   than   a  fair  and 

the  be-  reasonable   compensation.     We   desire 

:  since  to  see  the  otlicers   and   agents   of  the 

'   have  court  well  paid,  in  order   that   men   of 

court  character  and  ability  may  be  willing  to 

iropri-  accept  the  burdens  and  responsibilities 

at  the  of  these  trusts;  but  at  the  same  time  we 

trvlces  may  not  forget  that  the  property  to  be 

if  their  charged  with  these   allowances   Is   not 

nearly  ours,  that  there   are   many   thousands 

ras   no  scattered  at!  over  the  land  who  are  the 

(traor-  owners,  whose  property,  by  the  strong 

It  they  hand  of  the  law,  has  been  taken  out  of 

i,    and  their  custody,  and  who  look   to   us   to 

>roper.  see  that  no  unjust  or  excessive  burden 

\o  Fed.  is  ca«t  upon  them-     We  may  not  exer- 
cise the  generosity   of  owners,  but  are 

Iver  to  closely  limited  to  the  justice  of  judges. 

:y  and  Our  duties  are  as  sacred,  our  responsl- 

aSairg  bllitles  more  solemn  than  those  of  any 

le  least  other  parties  connected  with  this  fore- 

I     not,  closure,   for  our   action   is  almost  cer- 

pensa-.  talnly  final." 

luditor         In  Easton  v.  Houston  &  T.  C.  R.  Co., 

ig  the  40  Fed.  Rep.   189,  on   foreclosure  pro- 

by   his  ceedings,  it  appeared  that  the  trustees 

Co.  II.  and   receivers   contracted  originally  to 

>,)  318,  render  their   services   for  the   sum   of 

0  him-  $i,qoo.  and  that  they   were   paid   such 

1  than  sum  up  to  the  beginning  of  the  litiga- 
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the  removal  or  discharge  of  receivers  of  railroad  coi 
ind  the  subject  has  been  fully  treated  elsewhere,* 
EIVINO  STOLEN  PROPEETT.— (See  also  Larceny, 

760.) 

^nition,  440.  IV.  Who  May  be  Guilty  of  the  O 

ture  of  ibe  Offense,  440.  44S. 

.enliala,  442.  ,.  /„  Ge»tral,A^. 

•itohu  Property,  ^1.  j.  Husbaid  and  Wife,  449. 

I.  In  General,  442.  3.  yoin/  Reteivrrt,  +49. 

5J'  ^    1'^/  ^''  V,  The  Indictment.  450. 

•.    The  Froterty.  iit.  *  ^^ 


-.    The  Property,  AAl- 


VI.  The  Trial,  4SZ. 

LjurUdiction.^,, 
2.  Evidence,  453. 


umiTloll. — The  offense  of  receiving  stolen  proper 
tted  when  a  person  receives  into  his  possession,  with 
ntent,  any  stolen  goods  or  chattels,  with  knowledge 
ave  been  stolen,* 

Tatvb£  of  the  Ottevse. — At  common  law  the  offen 
ng  stolen  property  was  a  misdemeanor  merely  an< 
:r  was  punished  for  misprision  of  felony.  He  migl 
ed  as  an  accessory  after  the  fact  if  he  harbored  or  as! 


iielrbi 

rarljf  all  of  their  time,  and  there  not  lo  be  unreasonable." 

great   responsibilitv   requiring        1,  See   title.   Receivers,   Ri 

Unary     compensation.       Held,  or  Dhckarge. 
f  had  been  amply  compensated,         3.  See  the  statutes  of    the   \ 

:  an  extra   allowance   was   Im-  States  defining  the  offen»e.   Thi 
r^r*  statute  is  as  follows:  "A   \ 

:Arthur  v.  Montclair  R,  Co.,  37  who  buys  or  receives  any  stolen 

|.  77,  the   chancellor   obGerves:  ert}r,  or  an}r  property  which  ha: 

SGter  has   reported  that  two  of  wrongfully    appropriated    in    s 

itee*   should   receive    for   their  manneras  toconstitutelarcenya 

latlon  ts.ooo  each,  and  the  other  ing  to  this  chapter,  knowing  thi 

,400,  The  usual  practice  of  ap,  to  have  been  stolen  or  so  deal 

but  a  single  receiver  was  de-  or    who    corruptly,    for    any   i 

rom  in  this  case  at  the  instance  property,  reward,  or  promise  or 

ipresentatlves   of   the   different  meni   for  the    same,   conceals, 

\   in   the   trust   property.     The  holds,  or  aids  in  concealing  or 

en  selected  were  chosen  for  their  holding    any   property,   knowit 

]r  the  discharge  of  Ihe  various  same  to   have   been   stolen,  or  : 

hie h  were  to  be  devolved  upon  priated  wrongfully  In  such  an 

the  management   of  the   rail-  as  to  constitute  larceny  under  cii 

d  the  examination  of  the  affairs  visions  of  this  chapter,  if  such  : 

impany.     They   were   all   men  propriation  had  been  committed 

-ience  in  business,   one   in   the  the  State,  whether  such  propertj 

ment  of  trusts,  another   in   the  so  stolen  or  misappropriated  wit 

endence  of  railroads,  and  the  without  the  State,  is   guilty  of 

financial  afTairg.    They  appear  nally  receiving  such   property, 

">f  devoted  much  time  punishable,    by    imprisonment 
prison  for  not  more  tlu 
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*  One  may  be  a  receiver  under  the 
1  accessory  at  common  law.*  But  by 
:eiver  of  stolen  property  was  made 
ifter  the  fact  to  the  felony.* 
been  passed  in  England,  from  time  to 
d  determining  the  punishment  for  it.* 
ute*  the  offense  of  receiving  is  made 
ay  be  indicted  either  as  an  accessory 
intive  felony;  and  in  the  latter  case, 
ler  shall  have  been  convicted  or  not, 
)e  amenable  to  justice.  Most,  if  not 
on  have  followed  the  English  statutes 
1  distinct  offense,*  punishable  in  some 

nore  In  Rei  v.  Cole,  i  M,  C.  C.  ii,  the 
not  court  held  that  the  statute  3  Geo.  IV 
fift^  "leave*  as  misdemeanors  what  before 
1  Im-  were  misdemeanora,  and  one  convicted 
:ode,    of  receiving  stolen  goods  could  not  be 

punished  as  a  felon." 
Cas.        D.  The  statutes  14  and  15  Vict.,  ch.  96, 
Law     Ij  91 ,  provides  that  the  receiver  of  stolen 
property  shall  be  guiltj  of  felonj  when 
the   "stealing,   taking,   extorting,    ob- 
taining, embezzling,  or  otherwise   dis- 
ttute     posing"  of  such  property  amounts  to  a 
mis-     felony  either   at   common   law  or   by 
;   of-     statute.     Where  the  principal   offenie 
State     Is  a  misdemeanor    only,   and   onlv   in 
such  a  case,  the  receiving  is  a  misde- 
%li  5,     meanor.     Reg.  v.  Smith,  39   L.   J.,   M. 
tolen     C.  III. 

stol-  8.  Wright  I',  State,  j  Yerg.  (Tenn.) 
ng  of  154;  36  Am.  Dec.  158;  Statei'.  Weston, 
iding  9  Conn.  537 ;  sc  Am.  Dec.  46;  Shriedley 
:  the  o.  Sute,  33  Ohio  St  130;  People  v. 
I,  so  Reynolds,  3  Mich. 431;  Bicber  v. State, 
,  the  45  Ga.  ^69;  State  -v.  Hodges,  55  Md. 
"or  a  137;  State  v.  Brien,  S3  Hun  (N.  Y.) 
496;  People  V.  Maxwell,  34  Gal.  14; 
d  in  State  f.  Stroud,  95  N.  Car.  636;  Alii- 
,  that  son  v.  Com„  83  Ky,  355 ;  Com.  v. 
X  be  Barry,  116  Mass.  I. 
;  of-  In  IlHnoia  it  ia  provided  that  "Every 
I  the  person  who,  for  his  own  gain,  or  to 
ss  it  prevent  the  owner  from  again  possess- 
jury,  ing  his  property,  shall  buy,  receive,  or 
iy  by  aid  in  concealing  stolen  goods  or  any- 
aken  thing  the  stealing  of  which  is  declared 
ment  to  be  larceny,  or  property  obtained  by 
robbery  or  burglary,  knowing  the 
7,  it  same  to  have  been  so  obtained,  shall  be 
'Lnne  imprisoned  in  the  penitentiary  not  lesi 
w  of  than  one  year  nor  morethantenyears; 
or  if  such  goods,  or  other  property  or 
nade  thing  does  not  exceed  the  value  of  fif- 
that  teen  dollars,  he  shall  be  fined  not  ex- 
I  buy  ceeding  one  thousand  dollars  and  con- 
fined in  the  county  jail  not  exceeding 
441 
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i  as  a  misdemeanor,'  in  others  as  a  felony.'  The  chara 
ide  of  the  offense  does  not  depend  upon  the  value  of 
rty.* 

BiBBVTiAia — 1.  Stolen  PropMrty — a.  IN  GENERAL. — I 
:ial,  first,  that  the  property  which  the  accused  is  cha 
■eceiving  should  have  been  stolen.* 
The  Stealing. — As  a  general  rule  the  terms  stealing 
ly  are  used  interchangeably.*  But  the  statutes  agains 
g  apply  not  only  to  goods  taken  by  larceny  but  als 
taken  by  robbery  and  bui^lary.*  Without  statutory 
embezzlement  does  not  amount  to  a  stealing  within 
ing  of  the  statutes  against  receiving  stolen  property.' 

«r."      IllinoU   Rev.  Stat   1885,  «.  In  Wilton   v.  State,  11  Tex. 

481,    the    court    bv    Wilson,  J., 

Ohio,  the    provision   ii   u   fol-  "Before  the  defendaitt  can   be  pra 

'Whoever  buys,  receive*  or  con-  convicted  it  must   be  proved  heji 

nrthing    of    value    which    has  reaaonable  doubt   first,   that  the 

olen.  taken  b/  robbers,   embez-  erty   was   acquired    by   thefl;    se 

r    obtained    by    false   pretense  that  knowing  it   to   Have  been  1 

e  deemed  guilty  of  larceny  and  quired   he  concealed   the   Mme." 

Bd    accordingly."      Ohin     Rev.  also,  Arcid  v.  SUte,   26  Tex.  Apr 

(89,  ^  68s8.  In  SUte  v.  Caveness,  78  N.  Cai 

.^ary/iixif  receiving  has  always  the    court   by  Bynum,  J.,   said: 

regarded   as    a      mlsderoeanor.  be    guilty    the    dercndant    must 

'.  Hodges,  55  Md.  137.  known   at  the  moment  of  receivi 

itorgia  also  the  offense  is  a  mis-  that   It   had   been  stolen   and  mi 

lor,   and   the    receiver    may   be  that   time   have  received   it   with 

ed   a*    an   accessory    after    the  niout  Intent." 

Edwards  v.  Sute,8o  Ga.  137.  Under  the  Criminal  Codeof  /A 

I   in  the  majority  of   the   States,  in   order  to  convict   it  is  necessa 

e  States   the  receiver  Is  by  itat-  show,    first,    that     the    property 

accessory  after  the   fact  but   Is  stolen;    second,   that   the    accuse 

ible  independent  of  the  thief.  celved  the  goods  knowing  them  to 

'.ennteticat  it   is   provided   that,  been   stolen,   guilty    knowledge 

person  who  shall   receive  and  an   essential   Ingredient;  third,  thi 

.  any   stolen   goods   or   articles,  accused  for  his  own  gain,  or  to  pr 

g   them   to  be  stolen,  shall   be  the  owner  from  recovering,  boug) 

led      against    as     a      principal,  celved  or  aided  In  concealing  the  1 

;h   the   person   who    committed  goods.     Aldrich  i>.  People,  lot  111. 

^  be   not  convicted  thereof;   and  If  an  indictment  be  presented  c 

:  prosecuted  and  tried  before  the  Ing,  in   one  court,  one  defendant 

:ourt  and   punished  in   the  same  the   larceny   of   certain   goods,  >i 

'  as  if  he   had   been  the   prin-  another   court,  another   defendant 

receiving     the    same    goods,  kn< 

;r   this  statute  the  receiver  may  them   to  have   been  stolen,  and  tt 

rged  with   the    original    crime,  fendant  be  acquitted   of  larceny. 

.  Ward,  49  Conn.  439.  necessitates   the  discharge  of  the 

la  not  necessary   to  prove   that  defendant      State   v.  Anionic,  4s 

:ndant   received  all  the  property  Ann.   945,     See   Edwards   v.  Sta 

the  pari  he  did  receive  was  of  a  Ga.  izt;  Com.  r.  King,  9 Gush,  (h 

lar     value.      People     v.    Flu-  184;    Com.   v.   Ellsha,  3   Gray  (> 

,SoCal.538.  460;  Owen  v.  State,  J3  Ind.  179. 

'kio,  however,  a  receiver,  to  be  6.  Campbell  v.  State,  is   Tex. 

ble    a*  a  felon,  must  have   re-  36j. 

property  of  the  value  of  thirty-  <.  1  Bishop  Grim.  Law  (7th  c 

illars     or    upwards.       State   v.  1141. 

?Ohio    St.    63.       See   also, 
eople,  104  III.  565. 
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■declare  that  any  one  convicted  of 
to  have  feloniously  stolen  "  the 
is  provision  exists,  embezzlement 
of  the  statutes  against  receiving.* 
er  husband  are  not  stolen  goods ; 
nnot  be  convicted  of  receiving.* 
goods  of  the  firm  in  fraud  of  tne 
1  s  stealing  as  will  make  one  who 
rledge  of  the  circumstances  liable 

roods  must  retain  their  character 
act  of  receiving  is  consummated, 
cted  if  the  goods  are  stopped  in 
iwner  and  by  him  given  again  to 
itrapping  the  receiver.*  The  in- 
sc  is  immaterial,  since  the  goods 


•    «.  Reg.  V.  Kenn)',  13  Cor  C.  C.  397. 

a.  Reg.  V.  Smith,  39  L.  ].,  M.  C.  iia. 

C  See  Larceny,  vol.  u,  p.  781. 

PromisBory  notes  do  not  come  with- 
in the  meaTiing  of  the  words  "good* 
and  chatteli."  Rex  v.  Gage,  Rum.  ft 
R.  C.  C.  383. 

Etank  notes  are  not  "good*  and  chat~ 
tela."  Boj'd's  Case,  3  City  Hall  Rec. 
(N.Y.)i34;  State  w.  Calvin,  la  N.  J. 
L.  H>7. 

B.  In  Reg.  V.  Dolan,  6  Cox  C.  C 
449,  the  facta  were  these:  Stolen 
goods  were  found  by  the  owner  in  the- 
pocketaot  the  thief.  A  policeman  waa- 
sent  for  who  took  the  goods  and  sub- 
sequently returned  them  to  the  thief 
who  was  then  sent  by  the  master  to 
sell  them  where  he  nad  sold  others. 
He  sold  them  at  the  shop  of  D,  who 
was  tried  and  convicted  of  receiving' 
the  goods  knowing  them  to  have  been 
stolen.  Held,  that  the  conviction  waa 
wrong  as  the  facts  did  not  constitute  » 
receiving  within  the  statute.  Cress- 
well,  ].,  said  :  "  If  it  were  necessary  to 
hold  that  the  policeman,  by  taking  the 
stolen  goods  out  of  the  pocket  of  Rog- 
ers, restored  the  possession  of  them  to 
the  owner,  I  should  dissent.  The- 
goods  in  the  policeman's  hands  were 
in  the  custody  of  the  law  and  the  mas- 
ter could  not  have  brought  trover  for 
them ;  but  when  they  were  given  back 
to  Rogers,  and  the  master  desired  hiro 
to  go  and  sell  them,  the  master,  I 
ttaiolc,  may  be  said  to  have  employed 
Rogers  for  that  purpose." 

In  another  case  a  boy  was  detained 
as  he  was  leaving  his  master's  prem- 
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2.  Keceiviiig. — To  constitute  the  ofFense  the  property 
have  been  received  and  taken  into  possession  by  the  acci 
The  receipt  must  have  been  from  the  thief,  or  from  one  : 
for,  or  on  behalf  of  the  thief.*    Without  an  actual  or  cor 

Uee,  and    a  policeman  sent  for  who  called    for  It   designated,  and 

learched  him  and  took  a  stolen   cigar  there  received  bj  the  prisoner, 

from  him   in   the    master's   presence,  that  the  conviction  whs   wrong. 

Inconsequence  of  the  boy's  statement,  goods  had    ceased  to  be  stolen 

the  cigar  was  returned  to  him  together  within  the  meaning    of  the  sta 

with  nve  others  by  the  policeman  who  the  time  of  receipt  bj  the  prise 
had  searched  him,  still  in  the  master's         In  a  prosecution  forreceivini 

presence.    The  six   cigars   were   then  postage  stamps,  the  proof  was  I 

taken  bj  the  boj  to  the   prisoner  and  thief  deposited  them  in  an  exp 

given  to  him.     Held,  that  the  prisoner  fice  directed  to  the  defendant, 

could  not  be  convicted   of  feloniously  ter  arrest  gave  a  written  order 

receiving  the  cigars  knowing  them  to  property  to   a    postmaster    nh 

be  stolen,  since  they  were   not   stolen  them,  and   subsequently,   by  o 

property      at    the     time     they   were  the  Poat'OfRce  Department,  r 

received,  the   master   and  the   police-  itedlhem  in  the  express  office  a 

man  having  acted  in  concert  in  supply '  were  forwarded  to  the   defends 

Ing  the  boy  with  the  six  cigan  and  in  received  them.     Held,  that   th< 

instructing  him  what  to  do  with  them,  acter  of  the  stamps  as  stolen   p 

In  this  case,  Cockburn,  C.   J.,   said  :  ceased  in  the  hands  of   the  poii 

"At  the  time  the  cigar  was  received  by  and  there  could  be  no  convicti' 

the  prisoner  it  had  been  reduced  into  S.  v.  De  Bare,  6  Bias.  <U.  S.)  31 
the  possession  of  the  master,  or,  if  you         1.  Farina  v.  Home,  16  M.  & 

please,  of  the  police,  and  Hancock  was  Com.   v.   Sheriff,   3  Brewst.  {F 

then  employed  as  an  instrument  to  de-  Reg.  v.  Hill,  3  Cox  C.  C.  533. 
tect  Baker.     ...      In  Reg.  v.  Do-        The  defendant  must  not  onl 

Ian,    Lord    Campbell     evidently    as-  had  possession  of  the    propei 

sumed  that  what  was  done  in  that  case  must     have     idone     somethin 

the  police  was  done  in  concert  with  amounted   to   a   receiving.      ] 

■master.     I  should   Infer   the  same  "^'-'^  -    '--■   --'-    " '"- 

in  the  preientcase.  .  .  .  The  pres- 
ent case  is  undistingulshable  In  prin- 
ciple from  Reg.  v.  Dolan,  and  the  con- 
viction must  be  quashed." 

In  this  case  Huddleston,  B.,  in  com- 
menting on  the  opinion  of  Cresawell, 

).,  In    Reg.    V.  Dolan,    said :      "  That  ing  stolen  property.     State  v. 

earned  judge  treated    the  thief  as  the  Ired.  (N.  Car.)  3^;   U.  S.  v.  1 

agent  of  the  master  for  the  purpose  of  6  Biss.  (U.  S.)  358. 
detecting  the  receiver."     Reg.  v.  Han-         But    where    one     partner  1 

cock,  14C01  C.C.  119.  stolenproperty  without  the  knc 

In  Reg.  f.  Schmidt,   10   Cox   C.  C.  of  the  other,  and  the  other  aft< 

171,  a  prisoner    was  convictedot  felo-  takes  charge  of  it,  both  arc  gi 

niously   receiving  stolen  goods  under  receiving.    Sanderson  i>.  Com., 

circumstances  as  follows:     The  goods  L.  Rep.  341. 
were  stolen  and   sent  by  the  thief  in  a         The  statutes  generally  presci 

parcel  by  railway  addressed  to  the  pris-  punishment  of  "everi-  person  wl 

oner.     A  policeman    belonging  to  the  buy,  receive,  or  aid  inthe.concc 

railway  company,  from  information  he  of  stolen  goods,  knowing  the  s. 

had  received,  examined   the  parcel   at  have  been  stolen,"  and  it  has  bci 

the  railway  station,  at  the  place  of   its  that  such  statutes   describe  on 

destination,    and   stopped   It.     It  was  offense,  which  may  be  commit 

called  for  by  one  of  the  thieves  on  the  one  of  three  ways,  and  that  a  t 

day  of  its  arrival  and  refused   to  him.  ant  charged  with  receiving  and 

Aporter  of  the  company,  the  nextday,  in  the  concealment  of  stolen  g 

by  the  direction  of  the  policeman,  took  charged    with   only  one    ofien 

it  to  a  house  which  the  thief  who  had  may   be  sentenced   on   convict 
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possession  by  the  accused,  an  indictment  cannot   be  sus- 
d.*     It  is  not  necessary  that  there  should  be  a  manual  pos- 
,n  Ki.t  it  ie  eiiffir^But  that  thc  property  is  under  the  control 
;  can  direct  the  disposal  of  it* 

he  goods  thev  were   itolen.      State   v.    Stroud^ 

le  be  not  95  N.  Car.  626. 

ne.  3Jg;  There  ina;^  be  a  penonal  poMession 

iSB.)  341 ;  without    a  manual     posBesEion.     Keg. 

(U.  S.)  V.  Rogers.  3  M.  C.  C.  85;  Reg.  v. 
GerrUch,  j  M.    &  R.   119;    Reg.    v. 

tute,  in-  Smith,  6  Cmt  C.  C.  554. 

a  render  In  the  case  last  cited,  the  prisoner 

difficult,  WHS  charged  nith  feloniouslj  receiv- 

iiay   the  Ing  a  stolen    watch.      It  was    proved 

State  V.  that  the  prisoner,  who  had  been  pres- 
ent at  the  time  when  the  watch  was 

tted   the  stolen,  afterwards  went  to  the'  prose- 

iperty  in  cutor  and   offered  to  get  it  back    tor 

t,     who,  him.     The  prosecutor  agreed    to  paj 

property  a  sum  of    money  and    sent  a  woman 

introl  of  with  the  prisoner  to  get   the    watch. 

idant    is  other  mao  who  placed  the  watch  upon 

etson    V,  the  table ;  and  the  prisoner    directed 

the  woman  to  take  it  to  the  prose- 
ought  an  cutor,  which  she  did.  The  jury  were 
found  in  directed  that  if  they  believed  the  pris- 
evidence  oner  knew  the  watch  to  have  been 
ng  with-  stolen,  and  also  believed  that  it  was 
'.  or  that  in  custody  of  another  person  with 
use  from  the  cognizance  of  the  prisoner,  that 
le  of  the  person  being  one  over  whom  the 
I    Oen.  prisoner  had  absolute  control,  so  that 

the  watch  would  be  forthcoming  if  he 

C.  453 ;  ordered  it,  there  was  ample  evidence 

were  as  In  Reg.  v.  Miller,  6  Coi  C.  C.  353, 

g    stolen  the    facts    were    as    follows :     Some 

to  a  sack  stolen  property  was    brought   by  the 

ISC  of  the  thief  into  A's  shop.     A,  knowing  the 

half  past  goods  to  be  stolen,    called   a  servant 

%.     After  and  directed  her  to    take    the   stolen. 

bout  ten  goods  to   a   pawn    office   and    "pawn 

e  seen  to  them  for  the  girl."     A's    servant  did 

of  them  BO,    and    brought   back     the     money 

toner  go-  which  she  handed  to  the  thief  in  her 

le  stable  mistress's    presence.      A     never    had 

)e    party  manual  possession  of  either  the  goods 

ilered  he  orthemoney.    Held,  that  this  am  ount- 

:he   pris-  ed  to  a  receiving  by  A  of  the  stolen 

:k,  which  property, 

bargain-  In  another  case  A  was   indicted  for 

:hat   this  feloniously  receiving  a    watch  and  ■ 

the  Stat-  hat.  It  was  proved  that  a  policeman, 
in    consequence   of    information     re- 

lOwnthat  ceived  from   B  (the  thief),  went   to  k 

by    the  room    in    a    lodging    house  where   A 

cused,  or  slept,  and  in  a  boi  in  Ihat  room   found 

In  some  the  hat.     A  admitted  that  the  hat  had 

knowing  been  brought  there  by  B,  but  denied  alt 
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m.        RECEIVING  STOLEN  PROPERTY.  ( 

while  2  control  is  sufficient  to  constitute  possession  it 
IT  that  such  control  existed.' 

possession  of  the  receiver  must  be  with  the  free  will  o 
To  take  goods  from  the  thief  without  his  consent 
it  larceny*  It  is  not  necessary  that  the  whole  of  the  ] 
lould  have  come  into  the  possession  of  the  accused. 
li  if  he  received  one  of  several  articles.  Neither  is 
that  he  should  have  received  all  the  property  at  one  ti 
possession  of  property  for  which  the  property  stoler 
exchanged  is  not  sufRcient.  But  a  change  in  form  i: 
al,  so  long  as  the  substance  of  the  property  stolen  has 
/ed.'  A  husband  may  adopt  his  wife's  act  of  receivii 
nake  it  his  own  receipt.*  But  an  adoption  of  the  wife 
in  the  sense  of  a  mere  passive  consent  to  it,  is  not  suffi 
stitute  receipt  by  the  husband. '^ 

uilty  Knowledge. — To  be  guilty  of  the  offense  the  ace 
have   known  at  the  time  he  received  the  property  tl 

Igeorthe  watch.    On   the  fol-  offenK.    U.  S.  v.  Montgomery,  3 

iay  A  was  taken   Into   custoily,  (U.  S.)  544.     And  «ee  Com.  v.  \ 

[hen  told  the  policeman  that  he  133  Mass.  430;  15  Am.  Rep.  116. 

here  the  watch  wag,  but  did  not  A  charge  that    the    defendanli 

irthing  about  it  before  the  their  own  gain  linowingly    and    I 

houBe.     A   then   took  the  ousiy  received  one    gold    coin    c 

an  to  a  place  where  he  said  the  value  of  ten  dollars,  one   bill,    pu 

wati,  but  it  was  not  round  tliefe;  ing  to  be  issued  bj-  the  Monmout 

afterwards   sent  a  boy  for  the  tional  Bank,  of  the  value  of  ten  d 

ind  on  the  boy  bringing  il  to  A,  and  one  bill,  purporting  to  be  issi 

:    it   to   the  policeman.     Held,  same  national  bank,  of  the  value 

re  was  sufiicient  evidence  to  go  dollars,  is  not  sustained    by    the 

iry.     Reg.  v.  Hobton,  Dears.  C.  mony  01'  a  witness  that   he    foun 

one  of  the  defendants,  ten  dollars 

g.  I/.  Wiley,  4  Cox  C.C.  411.  on  the  other  fifteen   dollars    and 

tiile  W  and  L  were   in   custody  small  change,  as  It  does  not    sho 

-,  W  told  L  that  he  had   'plant-  it  was  of  the  kind  and   character 

ktch,  which  he  had  stolen   from  tioncd  In  the  indictment.     Willia 

T  a  flag  in  the  soot-cellar  of  L's  People,  loi  111.  38]. 

After  this,  L.    wa*    discharged  S.  Stolen  goods    were    deliTcn 

It  to  the  flag  and   took    up    the  the  thief  to  the  wife  of  the   pritoi 

nd  sent  his    wife    to    pawn    it.  his  absence.     She  paid  sixpence  1 

l)at.  if  L  thus  [00k  the  watch  In  count,  but  the  amount  to  t>e    paii 

ence    of    Wa    information,  W  not  then  agreed    upon.    The    pi 

^  in  order  that    he    might    use  and    the    thief   afterwards     met 

rmation  by  taking  the  watch,  L.  agreed  upon  the  price,  and    the  \ 

ictable  for  this  as  a  receiver    of  er,  knowing  that  the  goods  were  1 

oods;  but  that,  if  this    was    an  paid  the  balance.    Htld,  that    hi 

;  by  L  in  opposition    to  W,    or  properly  convicted  of   receiving, 

his  will,  It  might  be  a    question  v.  Woodward,  g  Cox  C.  C.  95. 

'  It  would  be  a  receiving.     Reg.  f.  A  wife  received  stolen  goodi 

:,  t  C.  &  K,  739.  out  the  control,  or  knowledge  0 

liahop  Crim.    Law    (7th  ed.),  4  apart  from,  her  husband,  and   tbi 

found  that  he  afterwards  "adopio 

jple  f.  Wiley,  3    Hill    (N.  Y.)  act     He  was  convicted  on  a  char 

receiving;    but     the     conviction 

MD  the  accused  has    possession  quashed  because  the  court  thougt 

made  from  stolen  gold  dust  It  U  the  jury  might    have    used    the 

t   possession   to    constitute  the  "adopted"  to  signify  that  the  hu 

446 


lUiii.        RECEIVING  STOLEN  PROPERTY. 

stolen.*  But  the  knowledge  need  not  be  that  of  an  eye- 
less, nor  absolute.  If  the  circumstances  under  which  it  was 
;ived  were  such  as  would  have  led  a  man  of  ordinary  prudence 
that  it  was  stolen,  it  is  sufficient.* 
ititute  the  crime  it  is  essential  that 
erty  with  a  felonious  or  fraudulent 
est  the  offense  is  not  committed.* 
)r  the  purpose  of  preventing  it  from 
;r,'  or  ro  prevent  the  discovery  of 
luce  the  owner  to  pay  a  reward  for 
the  corrupt  intent  required.     But 

to  priaooer  hu  ■  gcnersl  knowledge  or  the 
Z.    circumsUncet  under  which  the  goods 

were  taken  unteBG  it  also  appears  that  lie 
ill  knew  thai  thecircumslancesconMituted 
It  larceny.  Reg.  v.  Adams,  i  P.  &  P.  86. 
:.  B.  Pelts  V.  State,  3Blackr.  (Ind.)  38; 
;,     Hurell  V.  Slate,  5   Humph.  (Tenn.)  68; 

Rice  V.  Slate,  3  Heisk.  (Tenn.;  aisv 
I ;  People  v.  Johnson,  i  Park.  Cr.  Rep. 
te  (N,  Y.)  564;  People  i;.  Avila,  43  Cal. 
e,  ig6;  Arcia  v.  State,  16  Tei.  App.  193. 
II.  The  receiving  of  goods,  knowing 
4;  them  to  be  stolen  with  a  fraudulent  in- 
■i.  tent  at  the  time  to  deprive  the  owner  of 
F,     them,  is   a   felony,  although    the    guilty 

party  may  have  heen  autliorized  by  the 
51    owner  of  the  goods  to  receive  them  foi 

him.  Wright  v.  State,  5  Yerg.  (Tenn.) 
3;     154;  j6  Am,.Rep.  2j8. 

I..  i.  If  the  defendant,  though  he  doet 
y  not  take  the  properly  himtelf,  finds  it 
le  at  his  house  and  detains  It  under  a  bona 
;e.  fide  claim  of  right  he  cannot  be  con- 
ut  victed.  State  v.  Cavcness,  78  N.  Car. 
e-  484. 
:1-         B.  One  who  receives  goods  (or  the 

mere  purpose  of  concealment  is  just  as 
lie  much  a  receiver  as  if  he  had  purchased 
n-  for  the  sake  of  making  profit.  Rex  c 
n-  Richardson,  6  C  &  P.  335. 
le  The  fact  of  aiding  in  concealing 
:n     stolen   goods,   knowins    them    to    be 

stoJen,  necessarily  implies  a  felonious 
id  Intent.  State  v.  Turner,  19  Iowa  144. 
ds  a.  It  is  enough  IE  the  object  be  to 
sh     shelter  or  accommodate  the  thief.  Com. 

V.  Bean,  117  Mass.  141 ;  Stale  v.  Rush- 
he  ing,  69N.  Car,  39;  12  Am.  Rep.  641. 
;n  7.  One  who  representing  himself  as 
>n  agent  of  the  thief,  negotiates  with  the 
es  owner  to  restore  goods  for  a  reward 
ey  which  he  represents  to  be  wholly  (or 
nt  the  thief,  concealing  his  Intent  to 
!s.    benefit  for  himself   may   be  convicted 

of  receiving.  People  v.  Wiley.  3  Hill 
da    (N.  Y.)i94. 

he  The  recelvingof  stolen  goods,  Vnow- 
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lecessary  that  there  should  be  an  intent 
insaction,  or  an  intent  to  defraud  the  owr 
e  goods.* 

[0  KAT  BI  OmLTT  OT  THE  0F7EBBE — 1.  Ill 
principal  in  the  second  degree  cannot  b 
The  same  person  cannot  be  both  thief 
goods.*  One  who  advises  and  counsels 
irticle  cannot  be  convicted  of  receiving, 
ere  general,  such  conviction  might  be  had 
I  subsequently  received  the  goods  from  tl 
goods  may  be  convicted  of  receiving  si 
receives  with  fraudulent  intent  his  gooi 
:n  with  his  knowledge  from  his  bailee.* 
for  receiving  from  one  irresponsible,  thi 
lay  be  convicted  as  a  principal  in  the  the 

D  be  Btolen,  with  Intent  to  them  awaj,  M  being 

Uon    thus    acquired    as    a  or  four  yards  of  hi 

iduce  the  owner  to  pay  the  was  not  a  receiver  I 

inev  for  the  return  of  them,  the  larceny.     Reg.  o 

ithin  the  meaning  of  the  379. 

ite  V.  Pardee,  37  Ohio  St.  63.  In  R.  n.  Coggins, 

istitute  a  guilty  receiver  of  T  was  charged  with 

>erty  it  must    appear  that  and  Rwiih  receivinf 

int  voluntarily  took  it  into  the  following  circun 

and  possession,  or  volun-  bar-man  at  a  refres 

t  in  her  possession  and  con-  went  up  to  the  bar,  t 

itent  to  prevent  the  larceny  ments  and  put  down 

from  being  discovered,  or  R,  took  up  the   flori 

y  from  being  reclaimed  by  his   employer's   till 

ner,  or  for  his  benefit ;  but  gave  R  as  his  chang 

appear  that  she  received  it  R  put  in  his  pockei 

to  make  any  gain  or  profit  with  it.     On  leaving 

herself.     U.  S.    v.  Mont-  some  silver  from  hi 

5awy.  (U.  S.)  544.    See  also  counting  it  when  an 

leynolds,  a  Mich.  412,  ing  the  bar,  signs  of 

as  courts   hold    that  there  place  between  T  ai 

fraudulent  intent  to  secure  present  when  T  tool 

the  act.    Arcia  v.  State,  36  the    till.     The    jury 

193.  stealing  and  R  of 

.  Perkins,  5  Cox  C.  C.  554;  ruled  that  this  was  e 

t^ins,    11  Coi   C.  C.  517;  judge  oueht  to  have 

;s,  13   Ired.  <N.  Car.)  338;  reasonable    evidenci 

nith,  37  Mo.  58;    State  v.  might  have  been  con 

o.  App.  198;  Owen  Tl.  State,  pal   in'  the  second 

,  In  re   Franklin,  77  Mich,  therefore  the  convi 

V.  People,  104  III.  565.  not  be  sustained, 

ployed  M  to  load  sacks  of  S.  People   v.   Gre 

operty  of  ],  from  a  vesHel  Cas.  (N.  Y.)  IM. 

ms  of  K  who  was  to  carry  A  person  who   ini 

le   trams   to  the  warehouse  and  furnishes  anoth 

previous  concert  between  of  obtaining  possess] 

oats  were  taken  by  M  from  a  principal  in  the  la 

acks   and   put  into  a  nose-  be  convicted  of  rece 

absence  of  K.  and  hidden  Brien,  53  Hun  (N.  \ 

am.     K  returned  in  a  tew  ».  People  v.  Wilej 

1  took  the  nose-bag  and  its  194. 

<m  under  the  tram  and  took  S.  The  defendant  - 
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Hoiband  and  Wife. — A  husband   may  be  guilty  of  receiving 
erty  stolen  by  his  wife  with  his  knowledge.'     But  a  wife  can- 
)e  convicted  of  receiving  stolen  property  from  her  husband.* 
may,  however,  commit  the  offense  by  receiving  from  any  one 
ler  husband,  indeoendent  of  his  control.     When  she  offends 
r  her  offense  as  much  as  any  feme  sole.* 
e  jointly  indicted  and  convicted  of  re- 
hat  both  were  guilty  and  that  the  wife 
i  free  from  the  control  of  the  husband.* 
nstances  under  which  the  wife  might  be 
she  performed  the  acts  separately  from 
ill  not  make  her  liable  jointly  with  him.* 
might  justify  a  conviction  of  the  hus- 
to  convict  the  wife  without  evidence 
lercion.* 

>  or  more  may  be  convicted  of  jointly 
are  chained  jointly  a  joint  act  must  be 
iion  may  be  constructive,' 

der  ten  EaglandU  A\fleniA\  for  by  Stat.  34 
>ds  had  and  25  Vict.,  ch.96, 4  94,  it  was  provided 
tl  non-  that  "if  upon  the  trial  of  an^  two  or 
itted  of  more  persons  indicted  tor  jointlj  re- 
hat  the  ceiving  anj  property  it  shall  be  proved 
cted  of  that  one  or  more  of^Buch  perEonssepa- 
cted  as  ratelj  received  any  part  or  parts  of 
80  Ga.  such  property  it  shall  be  lawful  for  the 
jury  to  convict  upon  Euch  indictment 
:  C.  C.  such  of  the  said  persons  as  shall  be 
:   C.   C.  proved  to  have   received   any  part   or 

parts  of  such  property." 

C.  14B;  Under  this  statute   it  was   held,   in 


leg.  V.  R 

..  J.,  M.  ( 


i7i,thatt' 
s  may  be    indicted  jointly  for  re- 
ceiving stolen  propertv   though  each 
X  C.  C.     successively  received  the  whole  of  the 

same  at  different  times. 
:  C.  C.  8.  Two  were  convicted  under  a 
count  charging  them  with  receiving 
one  re-  upon  proof  that  they  were  present, 
her  and  aiding  and  abetting  a  third  receiver 
Rex  V,  who  was  found  in  actual  possession  of 
the  boi  containing  the  goods;  but  the 
[  Kt.  L.  two  former  never  had  actual  posses- 
a  joint  sion  of  the  bos.  Held,  that  the  con- 
ceiving, viction  was  right.  Reg.  n.  Rogers,  37 
roperty     L.  J.,  M.  C.Sj. 

hen  let  In  another  case,  A,  knowing  that 
e  guilty  goods  had  been  stolen,  directed  B,  his 
con  vie-  servant,  to  receive  them  into  his 
premises,  and  B,  in  pursuance  of 
C.  438,  that  direction,  afterwards  received 
rate  re-  them  In  A's  absence,  B  knowing  that 
le  may  they  had  been  stolen.  He/d.ihtiithtj 
he  first  might  be  jointly  indicted.  Reg.  r. 
rule  in  Parr,  1  M.  &  Rob.  34G. 
440 
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tsXT. — In  the  indictment  every  material  fact  esse 
lission  of  the  crime  must  be  alleged.*  It  mu 
the  property  was  stolen ;  but  the  same  tech 
■  is  not  required  in  stating  the  larceny  in  an  ir 
t  one  charged  as  receiver  as  would  be  required  i 
igainst  the  party  charged  with  committing  the 
:  name  of  the  thief  need  not  be  averred,'  nor  ne 
hat  the  thief  was  unknown.*  When,  howevei 
thief  is  alleged,  it  must  be  proved  as  laid ;  a  var 

'  necessary  to  aver  that  the  thief  has  been  convic 
itment   need   not   state   the   time   or    place    of 

i  must  be  described  accurately  and  the  owner's  i 
rred  if  known." 


v.  People,  loi    111.   381;  knonn,  it   will  not  be  fatal   thi 

^raan,   5    Graj    (Mass.)  grand  jury   has   found  an   indie 
against  a  named  person  lor   the 

ient  to  allege   that  the  Com.  v.  Hill,  11  Cush.  (Mass.]  1 

rloniously   stolen,"   and  S.  Com.    v.  King,   9  Gush.    {'. 

ndant    received    them,  iSj;  U.  S.  f.  Oe  Bare,  6  Bisi.   (1 

1  to  have  been   stolen,"  358. 

;  the  words  "and  car-  But  see    State    v.    Coppenb 

om.v. Lakeman,  sGray  Strobh.  (S.  Car.)  373. 

6,  Com.  V.  Elisha,    3  Gray  (1 

oing  to    constitute  the  460;  Com.  v.   King,  9   Cush.   ( 

be   alleged.     Brothers  384;  Edwards  1'.  State,  80  Ga.  137 

[.  App.  +47.  V.  Woolford,  I  M.  ft  Rob    384. 

Cr.   L.   781,   it   is  said:  T.  State  v,  Murphv,  6  Ala.  845 

>rincipal    is    known     it  ford  r.  State,  2  Blackf.  <Ind.)  103 

0  state  according  to  the  pie  i'.  Goldberg,  39  Mich.  545; 
weight  ot  authority  man  v.  State,  49  Ind.  149;  Cc 
th  the  rule  in   the   text.  Sullivan,  136  Mass.. 170. 

[er>-is.   6  C,   ft   P.   116;  B.  Williams  v.    People,  loi   I 

9  Cush.   (Mass.)   J84;  People  v.  Wiley,  3  Kill  (N.  Y.)  ; 

State,  9   Yerg.   (Tenn.)  "As  In   larceny,  so   In   receivii 

V.   State,  13   Ohio   St.  transaction     is    identified    by   H 
scriptfon  of  the   stolen  things  am 

^nt    (or   receiving   need  ownership.     The  things  stolen  it 

hief  though  his  name  Is  described  in   the    same    manner 

I istrict  attorney   and   to  larceny."      x   BiEh.   Cr.  Pr.  (3rd 

ry    l>efore    Indictment.  9S1-3;     Brothers  i.  Stale,  11  Tei 

1.  Ill  Mass.  373.  447. 

1  for  receiving  Is  good,  But  it  will  be  sutticient  to  pre 
le  jury  do  not  find  by  receipt  of  any  one  of  several  t 
lerty  was   stolen.     Peo-  mentioned   in  the   indictment. 

21  Wend.  (N.  Y.)  86.  v-  Wiley,  3  Hill  (N.  Y.)  194. 

lies  it   is    nocessary    to  In   Mastackusetis,  by  statute, 

lods  were  received  from  dictmeni   against   a  receiver  of 

felon,     for  if    received  goods  may   describe  the  goods  ai 

Ise  (he  statute  will    not  the  property  of  the  person  from 

States  the  name  of  the  they   were  stolen,  although  be  I 

irerred.     State  f.Beatt;,  stole  them   from   the  owner.     C 

)  51;  Sute   I'.  Ives,   13  Finer,  108  Mass.  466. 

338;  Brothers  v.   State,  In  Maine,  however,  It  is  necesi 

47.  allege  and   prove,  either  the  owr 

rred  that  the  thief  is  un-  of  the   property,  or   that   the   ;h; 
4R0 
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The  value  of  the  property  received  need  not  be  stated,*  nor  is 

lecessary  to  allege  that  any  consideration  passed  between  re- 

ver  and  thief.*   The  guilty  knowledge  must  be  averred,'  as 

11  as  the  felonious  intent.*     A  count  for  larceny  and  anothei 

joined  in  one  indictment*  but  in  such  a 

t  the  property  in  each  count  is  the  same.* 

/er  may  be  indicted  jointly.'     When  the 

eceiving   stolen    property    a   substantive 

not  had  because  the  defendant  is  charged 

Aloon,  40    gation  of  itlonloui  intent.     Gandolphc 

f.  State,  33  lnd.439. 
a  sheep,  In  Maryland  it  is  not  necessar}'  tc 
nd  killed,  allege  any  intent  on  the  part  of  th« 
^ved  niul-  defendant  to  appropriate  the  property 
P.  C.  617,  to  his  own  use.  State  i'.  Hodges,  5; 
ngand  re-     Ind.  1J7. 

'd  that  the  B.  State  v.  Stimpson,  45  Me.  60S. 
grain  and  Where  an  indictment  containe  sev- 
n  to  tlie  erat  counts,  each  charging  a  differeni 
itter  could  oflenae  the  jury  must  point  out  tht 
an  indict-  crime  of  which  the  defendant  is  fountl 
'.  &  F.  43.  guilty.  In  re  Franklin,  77  Mich.  61,^ 
ijo;  Peo-         In  Reg.  v.  Huntley.  8  Coi  C.  C.  i6o 

the  prisoner  was  charged  in  the  firsl 
)  713.  But  count  with  stealing  certain  goods  and 
8th  ed.),  i    chattels,  and  In  the  second  count  witb 

receiving  "the  goods  and  chattel i 
iVend.  (N.    aforesaid,  of  the  value  aforesaid,   so  at 

aforesaid  "stolen"  after  ohjectior 
C.C.  377;  that  he  could  not  be  found  to  have 
8,  feloniously  received  goods   stolen   bj 

.la.  393.  It  himself,  the  case  went  to  the  jury  and 
lit  the  dc-  he  was  acquitted  upon  the  first  count 
which  had  and  convicted  upon  the  second.  HrtJ. 
taken  and  that  the  conviction  was  good. 
;  that  the  In  three  counts,  larceny  waf 
Lisly  taken  charged,  the  coods  enumerated  and 
1  sufficient  the  names  of  tne  owners  mentioned 
ants  had  and  In  the  fourth  count  receiving  wai 
the  time  charged  and  the  enumeration  of  the 
s.  goods  and   the  name  of   the   thief  rC' 

(Ind.)   38;     peated,  and  reference  was  made  to  tht 
Cr.   Rep,     former   counts.     ///Id,   that  this   wa< 

sufficient    allegation     of     ownership 
lent    must     State  v.  Nelson,  29  Me.  329.     See  also 
«Ived    the     Reg.  t.  Craddock,  4  Coi  C.  C.  409, 
eprive  the        6.  Reg.  ;'.  Saresfield,  6  Cox  C.  C.  la 
.    State.  5     A  count  for   stenling  certain   article) 

may  not  be  joined  with  a  count  for  re 
I  sufficient  ceiving  those  andotherarticles.  Reg 
I  that  the  v.  Ward,  3  F.  &  F.  r8. 
ly  and  for  T.  But  where  an  indictment  is  insuf 
Feloniously  ficienl  to  sustain  judgment  against  th( 
hem  to  be  thief,  this  will  render  it  insufficient  t( 
le,  tsAbb.    sustain  judgment  against   the  receivei 

who  is  charged  as  an  accessory  in  tht 
I  that  the    same  Indictment.    Com.  v.   Adams,  ; 
'elonlously    Gray  fMass.)  43-  State  v.  Antoiae,  43 
icient  alle-     La.  'Ann.  945. 
431 
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t  as  an  accessory  at  common  law  and  in  anothei 
ntive  felony  *  Two  or  more  may  be  indicted  joir 
J.*  A  conviction  for  receiving  the  property  of  i 
lot  bar  an  indictment  for  receiving  that  of  another 
ne  and  place  and  by  one  and  the  same  act.* 
fBlAL — 1.  JnriidiotioB. — The  court  of  the  county 
roperty  was  received  has  jurisdiction,  though  the 
mmitted  in  another  county.* 
some  conflict  as  to  whether,  at  common  law, 
will  lie  in  one  State  for  receiving  goods  stolen 
he  courts  of  many  States  hold  that  no  indictment ' 


Luatln,  7   C.   &   P.   796.  that   conviction  in  one  caie  could 

Hartel,  7  C.  &   P.   775,  bar  an  indictment  for  the  other. 

It  a  count  charging  A  FlrctOOuiM — It  1h  not  necesur 

■alingand  C  with  receiv-  allege  that  the  proiecution  it  for  a 

'  stolen  propertj  may  be  offense  of  that  kind  nor  that  the  »c 

:ount  charging  C  and  D  stealing  the  properly  received  »-■«  r. 

intive  felonj  of  jointly  timple  larceny  nor  that  the  dercni 

whole    of   the    stolen  has  made  no  rcGlitution  or  utisfac 

vitb  cuunts  charging  C  of  any  kind  to  the  owner  of  ihe  p 

ely  with  the  substantive  ertv.     People    r.   Caulkins.  67    M 

receiving  part   of  the  48S. 

j;  and  it  will  be  no   ob-  4.  Allison  v.  Com.,  83  Ky.  1J5. 

irlal  that   C  and  D  each  In  England,  by  statute  14  &  15  V 

ectedly  with  each  ch.  96,  496,  a  receiver  may  be  indit 

tried  and  punished  in  any  count 
which  he  i»  found  with  the  goods  if 
poiGession  or   in   any  county  in  «l 

n  England  any  number  the  parly  guilty  of  Ihe  principal  feJ 

Y  be  charged  separately  or  misdemeanor  maj'  be  tried. 

idictment  for  receiving  In    ConntctUul,   by   statute,   the 

ty   though    there  be   no  ceiver  may  be  prosecuted  in  the  coi 

".No   real   distinction,"  where  the  goods  were  stolen  thougl 

;;.  B.,  "can  be  made  be-  received   in  another.     State   v.  W 

ite  receipt  of  a  part  and  49  Conn.  419. 

eceipt    of    the    whole."  In   New    Terk,   under   the    stal 

on,  10  Cox  0.  C.  341.  a  person    may  be   tried    for    receii 

or  more  are  jointly  in-  either  in  the  county  where  he  rcce 

they  received  separate-  the   property,  or  in   any  county  wl 

w  convicted  a.%   though  he  afterwards  had  it.     Wills  v.  Pec 

n     Indicted    separately.  3  Park.  Cr,  Rep,  (N.  Y.)  473. 

.    People,    15   Abb.   Pr.  B.  In  £ii^a<></ no  indictment  wil 
against  one  who  receives.  In  that  ci 

K  Andrews.  1  Mass.  409;  try,   goods    stolen     abroad,      Reg 

,  the  defendant   was   in-  Debniiel,  11  Cm  C.  C,  703,     Whil 

dving  stolen   goods,  the  MassackuietU  it    has   been   held 

and    pleaded  in  bar  that  peatedly   that  an  indictment  will  li> 

y  indicted  for  having  re-  common    law    for   receiving,    in 

me  thief  goods  stolen  bv  Stale,   goodn   stolen   in  another  SI 

lat  he  was  convicted  and  Com.  t'.Cullins,  1  Mass,    116;  Coin 

was   rendered   on  that  Andrews,  1  Mass.  14;  3  Am.    Dec 

at  the  goods  stolen  from  Cum.   u.    Holder,  9   Gray    (Mass.; 

ed  by  him   in   ihe  same  In  Com.   v.    Andrews,   1  Mass,   ii 

ig  the  goods  atoien  from  Am.     Dec.    17,     Dana.   C.     J„    s 

ceired  at   the  banie  time  "Every  moment's  posneEsion  is.  In  < 

act    Htld,  that  the  de-  templation  of  law  a  new  taklm,  at 

iltyof  two  crime*,  and  ing  and  carrying  awajr," 

4Ba 
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in  the  absence  of  a  statute'  and  in  most  States  the  jurisdictior 
been  conferred  by  statute. 
v^4«.» — Tf  «..=f  k»  nrn^^ed  that  the  goods  were  stolen,' 
:used.' 

was  held  that  admlMioDB  of  the  thie 
were  not  adniissible  to  prove  the  theft 
Id  Com.  v.  Ellsha,  3  Grav  (Mau. 
460,  the  court,  bj  Mttcalt,  ],.  held  thai 
the  record  of  conviction  uCh  thief  on  hii 


erty  is  not  admissible  in  evidence  t( 
prove  the  theft,  on  the  trial  of  the  re 
ceiver  of  that  property,  tipon  an  in 
diclment  againit  him  alone,  whici 
doe*  not  aver  that  the  thief  ha«  beei 
convicted. 

The  mere  fact  that  the  goods  wert 
found  on  the  defendants'  premises  li 
notsufficient  to  confirm  the  evidenci 
of  the  thief  so  far  as  to  make  it  propel 
to  convict.  Reg.  v.  Pratt,  4  F.  &  F 
315.  See  Reg.  v.  Turner,  i  M.  C.  C 
347. 

If  an  indictment  against  a  re 
ceiver  states  the  principal  (elonj  t< 
have  been  committed  by  A,  what 
ever  would  have  tieen  evidence  of  ih< 
principal  felony  to  convict  A  Is  re 
ceivable  to  prove  this  allegation  01 
the  trial  of  the  receiver,  but  is  no 


elusive.    Reg,  v.  Blick,  4  C,  &"P.  377 

S.  Reg.  V.  Densley,  6  C.   &    P.    399 

Shotwell'sCase,  3Citv  Hall  Rec.    iN 


nt  to  show  that  Ihi 
prisoner  had  a  general  knowledge  O 
the  circumstances  under  which  Ihi 
goods  were  taken  unless  the  jury  wen 
satisfied  also  thai  he  knew  that  the  cir 
cumstances  constituted  larceny.  Rea 
V.  Adams,  i  F.  &  F.  86. 

Brldanoe  of  ballat,  without  actua 
knowledge  Is  sufficient.  Reg.  v.  White 
t  F.  &  F.  6f.^;  Tullev  i:  Com.,  ij  BusI 
{Ky.)    141;    IVank   i;.   State,  67   Mlu 

Guilty  knowledge  i*  made  out  bj 
proof  that  ihe  diit'ndant  received  thi 
goods  under  stiL'h  circumstances  a 
would  salisly  a  man  of  ordinary  intelli 
gence  and  caution  that  they  weri 
stolen.     Com.  v.  Finn.  108   Mass.    ^ 

Evidence  of  conversations  betweei 
defendant  and  the  tliicf,  making  ar 
rangemenla  Tor  receiving  llie  goods  be 
fore  commission  of  the  offense,  is  ad 
mlssible  In  prove  guilty  Ic  now  ledge 
Com.  V.Jenkins,  10  Gray  (Mass.)    ^< 

And   evidence   of   conversations  be 
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that  other  stolen  goods  were  fouc 
Ihc  poBBession  of  ihc  defenduit  ii 
misEible  for  the  purpose  of  iho 
euiltv  knowledge.  Devoto  v.  Coi 
Mete.  (Kv.)  417:  Shriedley  r.  SU( 
Ohio  Si.  130;  Com  v.  Hills,  lot 
(Mass.)  530. 

On  an  indictment  against  A  fori 
ing  and    B    for   receiving  goods, 


'0  ■99- 

IS  prosecuted  for  receiving.  It 
ed  from  the  evidence  that  A  and 

entered  into  a  conspiracy  to 
■  property.  A  bill  of  sale  of  the 
ly  waB  eiecuted  by  W  to  (he 
fier    after    the    price    had    been 

upon  and  the  property  deliv- 
nd  while  A  was  in  the  room. 
:hat  the  bill  of  tale   was   part    of 

ge.-ta  and  admissible.  McFad- 
State,  28  Tei.  App.  241. 
ay  be  proved  that  the  house  of 
endant  is  the  resort  of  felons 
>  there  to  di«po*e  of  their  plun. 
■eople  V.  Pierpont,  1  Wheel.  Cr. 
•J.  V.)  139. 

in  indictment  for  receiving  it 
proofthat  when  the  defendant 
d  the  animal  mentioned  in  the 
lent,  from  J,  he  received,  in  con- 
I  with  G,  two  other  animals,  and 

G  sold  the  three  at  one  time  to 
was  clear  that  the  Bnimali  were 
properly  at  the  time  when  the 
ant  and  G  came  in  oosseasion   of 

Held,  that  this  evidence  was  ad- 
e  for  the  purpose  of  showing 
he  defendant  had  knowledge 
e  animal  named  in  the  indict- 
ras  stolen  property.  Harwell  v. 
b  Tei.  App.  151. 
ence  that  the  defendant  bought 
ty  from  an  ex-convict  for  one- 
of  its  value,  and  alterwarda  de- 
lving it,  and  made  contradictory 
ents  about  it,  and  finally,  when 
d,  produced  it,  ia  sufficient  to 
guilty  knowledge.     Huggins    v. 

(III.  1S90),  25  N.E.  Rep.  1002. 
ler  Baoalvliica.— If  the    prisoner 

from  tiie  prosecutor,  although 
istanttal  charge    must    be    con- 

eceivings  may  be  given  in  evl- 
.0  show  guilty  knowledge  that 
>ds  were  stolen.  Rex  v.  Dunn, 
:.C.  146. 

ence  offormer  criminal  act*  not 
ate  from  the  specific  act  charged 
i  distinct  ITansBctions,  is  adnila- 
iihow  guilty  knowledge.  Kil- 
Com.,  89  Pa.  St.  480. 
all  V.  People,  6  Park.  Cr.  Rep. 
)67i,PeckhamJ.,  »aid:  "Tesli- 
to  be  relied  on  by  the  prosecu- 
iiut  have  a  direct  bearing  on 
me  sought  to  be  charged  upon 


i    fom 


,  portions  of  the  ci 
have  been  missed,  and  that  the  pr 
ers  have,  after  such  occasions, 
found  selling  such  a  commodity, 
thut  on  the  last  occasion  it  was  pi 
what  was  stolen,  is  sufficient  to  fi 
receiver  with  guilty  knowledge, 
V.  Nicholls,  I  F.  &  F.  51. 

In  Reg.  V.  Drage,  14  Cox  C.  C. 
was  held  that,  in  order  to  give  evii 
of  guilty  knowledge  it  is  not  tuffi 
to  prove  that  other  properly  ha 
some  time  previously,  been  dealt 
by  the  prisoner.  It  must  l>e  pi 
that  such  other  property  was  foui 
the  possession  of  the  prisoner  a 
time  when  he  ia  found  in  posMssi 
the  property  which  ia  the  subject  1 
indictment. 

In  Reg.  t;.  Oddy,  s  Cox  C.  C.  s 
prisoner  was  indicted  for  rect 
stolen  goods,  and,  to  prove  the  icU 
evidence  was  given  that  on  a  pre 
occasion  other  stolen  goods,  the  ; 
erty  of  different  owners,  had 
found  in  the  possession  of  the  pris 
Hrld,  that  the  evidence  was  impro 
admitted,  as  it  is  a  general  princi| 
the  law  of  England,  that  proof  t 
man  had  committed  one  offense 
proof  that  he  has  committed  am 
and  as  the  possession  of  stolen  ) 
on  a  previous  occasion  could  not 
any  knowledge  on  the  part  of  the 
oner  that  the  particular  goods 
tloned  in  the  indictment  were  stoli 

In  Nroi  Torh  it  is  held  thi 
goods  must  have  belonged   to  the 

g-osecutor.     larvis'  Case,  i  Citv 
ec.(N.Y.)  lo^. 

See  also  Rex  v.  Dunn,  t  M.' 
146. 

And  that  they  must  have  bet 
ceived  from  the  same  person.  < 
man  K.  People,  5S  N.  Y.  81;  Coi 
mano.  People,  56  N.  Y.  591. 

See  also  Reg.  i>.   Nicbolls,   ■ 
F.  ,1;  Wood  f.  U.  S.,  16  Pet.  (U 
360". 

In  Connecticut,  however,  it  i 
necessary  that  the  good*  befon 
ceived  should   have  beco   stolen 


STOLEN  PROPERTY.         STid.no. 

ihould     ant  to  prove  what  the  person  said  fron 
State    whom  the  goods  were  purchased  as  tc 

the  manner  in  which  such  pereon  be- 
esslon  came  possessed  of  them,  in  order  tc 
lot  of  prove  that  the  defendant  had  no 
eg.   V.     knowledge  that  the  goods  were  stolen 

Wills    V.    People,   3  Park.    Cr.    Rep. 
pre-     (N.  Y.)  473. 
wthit        OUlin  or  Tltla.— Evidence  that   the 
ite    V.     thief  had   at  one  time   been  lawfully 

employed  to  sell  such  articles  to  the 
rcum-  prisoner,  will  warrant  an  acquittal  in 
sump-  the  absence  of  any  evidence  that  the 
prop-  prisoner  knew  that  the  authority  had 
owing  been  withdrawn,  i  Wharton  Crlm 
State,    Law,  ^987. 

In  Harwell  v.  State,  33  Tei.  App 
liclouB  351,  it  was  held  error  to  exclude  evi- 
idence  dence  offered  by  the  defense  that  th« 
>perty,  vendor  claimed  the  property  as  hil 
ictori-  own  before  the  sale  to  the  accused, 
onvic-  Brldanca  Hald  Bnfflolant  to  Bupporl 
N.   Y.    ConTlcUon. — When  a   woman   was   in 

dieted  for  larceny  of  a  gold  chain,  i 
n  pos-  bank  note,  and  money,  and  also  foi 
ch  he  receiving,  and  the  evidence  against 
it,  and  her  consisted  or  the  fact  of  the  stolen 
from  property  havingbeen  found  cone ea lee 
id  not  on  her  person  at  about  ten  o'clock  or 
i  that  the  morning  after  the  night  on  whlcl; 
y  Ihat  the  property  was  stolen,  and  she  made 
1  to  be  a  voluntary  statement  asserting  thai 
)  Cox    she  had  found  the  things,  the  judgt 

directed  the  jury  to  acquit  her  on  th< 
'hen  a  count  for  receiving,  but  the  jury,  not 
stolen  withstanding,  acquitted  her  on  th< 
plana-  count  for  larceny,  but  convicted  her  o: 
eason-  receiving,  and  the  judge  did  not  insiai 
•n  de-  on  the  direction  he  had  previously 
ilsity ;  given,  but  reserved  the  question  as  tc 
led  to  whether  the  evidence  was  suflicient  fr 
3  Tex.     law  to  sustain  the   conviction   on   tht 

count  for  receiving,  it  was  held  thai 
ompe-  the  evidence  was  sufficient.  Reg 
by  the    V.  M'Mahon,  13  Cox  C.  C.  175. 

him-  B,  a  letter  carrier,  and  C,  his  mother 
w,  and  were  indicted  (or  receiving  a  golc 
ceived  pendant,  knowing  it  to  be  stolen. 
at  the  Before  the  23rd  of  October,  a  boi 
^ipt  of  containing  the  pendant,  a  brooch,  anc 
1  part  Bome  other  articles  of  jewelry,  wai 
ted  as  sent  by  post  to  a  Mrs.  W,  residing  «i 
:  jury.  D.  A  letter  was  pasted  at  the  sami 
.  See  time.  Both  should  have  arrived  thai 
ening.  Mrs.  W.  got  the  letter  th< 
of  the  next  evening,  but  not  the  box.  B  wat 
'     '         a  letter  carrier  at  D.  but  it  would   noi 

have  been  his  duty  to  deliver   the   let 

ter  and   parcel.     From   the  way   th( 

letters  and    parcels   were   sorted,   ht 
Rep.     might  have  taken  them,  but  ao   mighi 

others.  On  the  30th  ol  October  C 
eFend-     attempted    to     pawn     the     pendant 


RECESSES— RECfTA  LS.  ti«,. 

—See  note  i. 

CIFBOCAL. — See  Mutual,  vol.  i6,  p.  3.    See  note  2. 
CITAL8.— See  DEEDS,  vol.  5,  p.  435  ;  ESTOPPBl-,  vol  7,  p 

«Itali  In  Contncu,  456.  toI.  j,  pp.  435-437 ;  Ervf' 

Dtfiniiiom,  456.  »?1.  7,  p.  8),  47^, 

Bttopfwlby  Rrc,tah,i,s}.  "   ^-^^^y   TmiM  See  Trust), 

a.  /■  General.  457.  «.  Jtecftah    as  Affecting  vilt 

i.  Particular  Retilah,  458.  Hce    cf    Vendor's     LUn 

e.  Central  RecilaU.  459.  Notich,  vol.  16,  p.  787;  Ve> 

it,  Immalerial  Recitals,  ^bo.  and  Purchasbr),  470. 

t.  Partitsasid  Privies,^i.  n.  Rgeitalm  in  Plrmdinss,  470. 

/,  Strangers,  464.  ,,  ZJe/TaiYfrn.,  470. 

g.  Instances,  466.  ,.  Ridtals  of  Statutes.  470. 

(1)    Government  Gran ts^tb.  „.  Pnilic  Stalntes,  t-JO. 

(1)    r.V/e  /o  Z-o-rf,  467.  t.  Private  Statnles,  470. 

Recital  as  a  Covenant,  468.  c.    Foreign  Statutes,  470. 

Recital  in   Deed  of   Reteift  0/  3,  Recitals  of  Records,  470. 

CoHsideration       (See      Dbbds,  4.  Recitals  of  Deeds.  470. 

Reotali  IB  CoBTKAOn — 1.  DdbutiflK. — A  recital  in  a  se: 
jment  is  the  preliminary  statement  of  such  deeds,  ag 

s,  or  matters  of  fact  as  are  necessary  to  explain  the  re: 
which  the  transaction  is  founded.' 

she  wai   in   (he   pawn-shop   B  1.  BaoMM*. —  California    Code 

ned  outside  and  left   along  with  Proc.,    provide*     that    ''adjoumn 

Earlj  in  November  a   ^rl  who  from  Aiy  to  da^  or  from   time  to 

B  received  ■   box  b;    post,    di-  are  to  be  conttrued  aa  recewei  in 

in  B'*  handwriting,  containing  Bessions,  and  ihall  not  prevent  the  1 

ooch,  which  was  in  the  box  with  from  tittinu  at  anj  time."     /■  rt  1 

Ddant.     Held,  by  t.   majoritj   of  non,  69  CaT.  HJ.lt  was   held  thai 

ish  judges    that    the    jur^    waa  the  term  'recesses'  Is  meknt  the  tlr 

:d   In  convicting    B   and    C    of  which  the  court  Is  not  actually  eng 

'  receiving  the  pendant.     Reg.  v.  In  business." 

,  4  Ir.  R.,  C.  L.  68.  S.  BMlpnMl Dmumd.— See  Mu: 

prisoner    had   been   a    lodger  Accounts,  vol.  16,  p.  6. 

prosecuCor'.i  house,  and  left  un-  S.     Blgelow   on   Estoppel     (and 

rcumstances  not  disclosed.     On  166. 

allowing    day    the    prosecutor's  Othw  Da&nlUoBB. — The  reputatl 

lio  left  the  house,    taking    with  some  former  wriling  or  the  slatcmi 

small  bundle.     Two  days    after  something   which    has    been   don 

isoner  was  found    in    company  Bouv.  L.  Diet,  (isth  ed.)  517. 

:he  prosecutor's  wife  (who  wa*  The  formalstatement  orsetting 

g    b^  the  prisoner's    name)    on  of  some  matter  of  fact   in  any  <^ 

a  ship.     Property  belonging   to  wriUng  In  order  to  explain   the  rei 

oaecutor,  of  a  bufk  greater   than  upon  which  the  transaction  is  four 

have  beencomprlsed  in  the  bun-  the  rehearsal  or   making   mention 

ten  by  the  wife,  was  found  In  the  deed  or  writing  of  something  whkl 

er's  cabin  and  upon  his  person,  been  done  before.     Abb.  L.  Diet, 

that  there  was  some  evidence  to  The  statement  In  a  deed  or  otbei 

rt  a  conviction  for  receiving  the  strument  of  the  reason  for  executli 

■ty,    knowing    it  to    have    been  or  of  its  relation  to  other    Instrun: 

,     Reg,  r.  Deer,  9  Cox  C.  C.  aS-  And.  L.  Diet, 

nlso   Stale  r.  St.  Clair,  17  Iowa  The  formal  sUlement  or  selling 

tate    'J.    Mayer,    45   Iowa  698;  of  some  matter  of  fact.  In    any  dei 

lerg  :■   People,  102  III.  160.  writing,  In  order  lu  explain  the  t* 


N  General.— It  is  by  the  applu 
3ppe4  that  the  effect  of  recitals  ia 
[  mere  questions  of  the  construe- 
id  it  may  be  said  broadly  that  the 
>f  estoppel,' 

n  the  law  of  estoppel,  applies  to 
tained  in  the  instrument.' 
t,  to  work  an  estoppel,  the  recitals 
distinguished  from  general,*  and 
isites  concurring,  the  recitals  bind 
■angers.' 

as  a  whole,  where  the  intention  is 
:  application  of  this  rule  of  con- 
instrument  has  neglected  to  read 


that  the  compromiae  of  •  claftn  doubt- 
ful in  law  h  binding,  and  Is  a  aulKcient 
consideration  for  a  promise  to  par 
monej'.  If  so,  the  recitals  of  the  deed, 
though  admitting  the  validity  of  acts  or 
inttrumenU  which,  in  law,  were  invalid, 
will  preclude  the  parties  in  an  action 
upon  the  deed  from  aaMrtIng  the    con- 

i.  Bigelow  on  Estoppel  (4th  ed.) 
3S4- 

S.  See  infra,  thi*  title.  Particular 
Rtcitah. 

«..Seeiii/ra,  this  title,  Gemtral  Rt- 

B.  See  in/rm,   this  title,   ImmaUriat 
Rtciiais. 
fl.  See  infra,  this   title,  Parlimi  amd 

7.  See  infra,  this  title,  Strangnrt. 
B.  Doe  V.  Brooks,  3  A.  ft  E.  513 ;  30 
E.  C.L.  139;    Walsh  V.   Trevari' 


sao. 

In  Bower  v,  McCormJcIt,  23  Graft. 
(Va.)  310,  the  court  by  Christian,  J., 
Mid:  "A  mere  recital  doea  not  conclude 
all  the  parties  ;  there  must  lie  a  direct 
afRrmation,  so  intended,  bj  all  the 
parlies  in  order  to  bind  all ;  and  this 
intention  may  be  gathered  from  the 
whole  instrument." 

DUaravaaar. — When  there  is.  a  dis- 
crepancy between  the  recitals  In  the 
preamble  and  the  operative  part  of  a 
deed,  "the  operative  part,  if  clear  and 
unambiguous  must  be  followed.'"  Miller 
V.  Tunica  Co.,  67  Miss.  651. 

9.  Wailes  V.  Cooper,  34  MIss<  loSt 
Hamilton  «.  Nutt,  34  Conn,  5M, 


b.  Particular  Recitals. — Facts  particularly  recited  c; 
>e  contradicted  in  an  action  in  which  the  purpose  of  the  de 
iirectly  involved.* 

1.  Gcoi^e   V.    Biwihotf,   68   III.    136,  he  Is  a  constable.     Upon  lh«t  qt 

This  was  an  action  of  debt  on  an  appeal  the   execution  of  the   bond   con 

•ond   which   recited   that  the  appellee  them.    This  same  question  was 

lad    recovered    a    decree   against   the  in  an  action   on  the  bond  of  a  , 

ppellant,  and  contained  the  usual  con-  of  the  peace,  in  Green  v.  Wardw 

litlon  that   the    appellant  Would   pay  111.  278,  63  Am.   Dec.   366,   whe[ 

uch  decree,  If  affirmed.     It  wa«  held  court  said:  'By  signing  his  bom 

hat  the  appellant  was  estopped  br  the  acknowledged  his  right   to   the 

ecitala  from  denving  the  existence  of  and   to    discharge    its    duties,  a 

he  decree  which  he  had  solemnly'  ad-  iuch,  recommended  him  to  the  ; 

nitted,   and   from    showing    that    the  They,  at  least,  shall  not   be   hei 

lecree  was  in  rem.  aay,  that  although  they  signed  hii 

See  also  Smith   v.   Whitalccr,  11  111.  and   therebv     induced    others    t 

iS;  Arnott  i'.  Priel,  ,';o  III.  fjy.  Mix  v.  money  in   Fii«  hands,  reiving  or 

'eople,  S6  III.  329.     And  also  the  opin-  bond  for  its   safety,   still   he  w! 

DnofFarke,  B  ,  in  Carpenter  i>.  Buller,  elected,  was  not  commissioned,  w 

M.    &    W.    109.    c/fiKf    Lainson  v.  sworn;  and  that  he.  in  fact,  wa« 

fremere,  1  A.  &  E.  791.  juntice  of  the  peace.'" 

Hcrrick   v.   Swartwout,   71   III.  34),  Swdtal of  Inoorporatlon. — A  ret 

ras  a  suit  on  an  appeal  bond.     It  was  a  deed  of  a  mortgage  in  favor  of  a 

leld  unnecessary  to  introduce  a  copy  of  bearing    a  corporate  name  esto; 

he  record  of  the   judgment  appealed  party  claiming  under  the  deed  fn 

rom,  since  by  its   recital   in   the   con-  nyingthat   the  mortgagee   is   in 

lition  of  the  bond,  the  defendants  were  rated  according  to  law.      Haaenr 

stopped  from  denying  its  existence.  KirchhofTcr,    79   Mo.    339,    and 

In  Byrne  v,   Morehouse,  21  111.  603,  cited  therein. 

he  court  by  Caton,  J.,  said:  "No  parly         '"      '   ' 

laiming  title  under  that  deed,  however 

emoiely,  can  be  permitted  lo  deny  any  deed,  especially  where   the  deei 

let  admitted  to  exist  by  those  recitals,  recent  date.    This,  at  most,  amot 

iowever  contrary   to  the   truth    Ihey  a   mere   claim    of   heirship.     Pc 

lay  be,  unless  obtained  by  fraud,  they  Washburn.ij  Vt.  558;  37  Am.  Dt 

lust  stand  as  u  neon  trover  ted  truth."  Where  a  deed  recites   the   de 

In  Pinckard   v.   Milmine.  76  111.  453,  the    person  from  whom  the    gr 

tie  court,  by  Scott.  J.,  said:  "We  rec-  therein  claim  title,   and   that  th< 

gnize  the  doctrine  of  estoppel  by  the  the  heirs  at  law  of  such  person 

Ecilals   in   a   deed,  and   that   a   party  recitals   arc    not    competent    ev 

laiming  under  such    deed  cannot   be  either  of  his  death  or  of  their  he 

ermitled  to  deny  any  fact  admitted  to  Costello  v.  Burke,  63  Iowa  361. 

list  by  such   recitals,  as  that  doctrine  SadUIofVlU.— Where  a  deed 

I  declared  in  Byrne  v.  Morehouse,  32  reference  to  a  will  the  grantee  is 

II.  (103.  and  Riggs   v.  Cook,  9  111.  336.  by  the   recital  and   has  notice  t 

"he   principle   of   these  cases   is   thai  will.     Graff   v.    Castlemsn,    j 

rhatever   rights  legitimately  arise   on  (Va.J  191;;  16  Am.  Dec.  741. 

jch   admitted   facts,  may  at  all  times  In  Hope  v.  Liddelt,  ii  Beav. 

e  asserted,  whether  it  be  to  obtain  or  was  held  that  a  purchaser  has  no 

efend  the  possession  of  such  rights."  a  will  recited  in  his  deed,  thou| 

A  mortgage  recited  that  the  plaintiffs  will  be  recited  inaccuralelv. 

I  error  were  the  "owners  and  proprie-  Bacltala   la    Lanan-rataat. — I 

irs"  of   all    the    propertv     described  held  in  Bowman  v.  Tavlor,  a   A 

lereln.     He/d,  that  the  plaintiffs  were  178,  that  a  licensee  under  a  patent 

itopped    from    denying     title   to    the  not  controvert  the  recital  of  novi 

roperty.      Usina    v.    Wilder,   c8  Ga.  invention    in    the     palenL      Sei 

rS.  Hayne  v.  Maltby,  3  T.  R  438;   h 

In  Shaw  V.  Havek1un,3i  til.  137,  the  Laming,     a     Eich.     3<;6',     Cut 

mrt,  by  Caton,  C.  J.,  said:  "In  an  ac-  Bower,  11  Q^B.  073-     And  see  . 

on  upon  a  constable's  bond  the  obti-  general  subject,  Patxnt  Law,  1 

ics  cannot  be  permitted  to  deny  ttult  p.  30. 
468 


UtnMto.  RECITALS.  Enopptl  by  BMltali. 

Jut  in  actions  not  founded  on  the  instrument,  and  wholly 
I-,* — t  *«  ;»  .u-  — :»~i^  :-  :*  ^^^  merely  prima  faeif  evidence 

/hile,    ordinarily,    mere    general 
ugh  general  in  form,  they  may  be 

3  N.  &  M.  603,  where,  in  a  bond  to 
secure  the 'payment  of  rentunder  a  lease 
stated,  it  was  recited  that  the  leose  waK 
at  a  rent  of  £170,  and  the  defendant 
was  estopped  Trom  pleading  Ihal  It  was 
£140  only  and  that  euch  amount  had 
been  paid.  So  where  other  particular 
facW  are  mentioned  in  a  condition  to  a 
bond,  as  that  the  obligor  and  Mb  wire 
should  appear,  the  obligor  cannot  ap- 
pear himself  and  deny  thai  he  is  mar- 
ried, in  an  action  on  Uie  bond.  I  Roll, 
Abr.  873,  ch.  25.  Ml  the  instances 
given  in  Com.  Dig,,  Estoppel  (A.  3), 
under  the  head  of 'Estoppel  by  matter 
of  writing'  (except  one,  which  relates 
to  a  release),  are  cases  of  estoppel  In  ac- 
tions on  the  instrument  In  which  the  ad- 
missions are  contained.  By  his  con- 
tract in  the  instrument  ilseir  a  party  it 
assuredly  bound  and  must  fulfill  it.  But 
there  is  no  authority  to  show  that  a 
party  to  the  instrument  would  be  es- 
topped, in  an  action  by  the  other  party, 
not  founded  on  the  deed  and  wholly 
collateral  10  it,  to  dispute  the  facts  so 
admitted,  though  the  recitals  would  cer- 
tainly be  evidence;  for  Instance,  In  an- 
other suit  though  l)etween  the  same 
parties,  when  a  question  should  arise 
whether  the  plaintiff  held  at  a  rent  of 
£170,  in  the  one  case,  or  was  married 
in  the  other  case,  it  could  not  be  held 
that  the  recitals  In  the  bond  were  con- 
clusive evidence  of  these  factG.  Still 
less  would  matter  alleged  in  the  instru- 
ment, wholly  Immaterial  to  the  con- 
tract therein  contained;  as,  for  instance, 
suppose  an  indenture  or  bond  (o  con- 
tain an  unnecessary  description  of  one 
of  the  parties  as  assignee  of  a  bankrupt, 
overseer  of  the  poor,  or  as  filling  any 
other  character,  it  could  not  l>e  con- 
tended that  such  statement  would  be 
conclusive  on  the  other  party  in  any 
other  proceeding  between  them." 

Recitals  In  a  divorce  decree  may  be 
dtsproven  in  ^  case  where  the  divorce 
comes  collaterally  in  question  in  an- 
other State.  People  v.  Da  well,  3j 
Mich.  147;  i:  Am,  Rep.  260.  And  see, 
for  additional  citations,  Estoppbl,  vol. 
7,  pp.  7, 8. 

9.  Sec  Estoppel,  vol.  7,  p.  8. 


itly  specific  and  certain  to  have  such  effect  ;*  but,  lacl 
iment   of   certainty,   they   may   be   contradicted   by 

(MATERIAL  RECITALS. — Recitats  of  immaterial  mat 
of  matters  not  essential  to  the  transaction  in  hand, 
essarily  binding.' 


theaMem  R.  Co.  v.   Warton,  bond.    1  therHere  think  that  the 

.  5J0  ■  Carpeotcr  v.  BuUer,  S  trine  of  ettoppel  does  not  Kpplj." 

309.  See  alio  Laiiwon  v,  Tremere,  i 

p    V.   Wiggett,    10  C.   B.   35.  E.  791:  Right  11.  Bucknell,  3   B.  i 

lition  in   a   bond   given   by   a  378;  Jackson  d.  Allen,  izo  Mbm.  t 

cEor  recited   that  one   L  had  B.  Osborne  v.  Endicott,   6  Cal. 

\y  nominated  and  appointed   a  65  Am,  Dec.    498.     In    this    cue 

for  the  year,"   etc.,   and   that  court  by  Murray,  C.J.,  said:  "The 

•  of  the  asaesiments  had  been  eral  nile  of  law  is  that  recitali  in  a 

d  and  given  in  charge   to   the  bind  all  persons  who    are    parti< 

ith  a  warrant  or  warrants  for  privies  thereto;  but  this   rule  does 

;    the    same."     L     made    de-  extend  to  that  which   is  mere  des 

I,  in  an  action  against  the  sure-  tion  or  an  averment  which  is  not  e 

s  held  that  they  were  not  es-  tial." 

y  these  recitals   from  showing  This  whb  a  case  between  the  ori 

ad  never  been  duly   appointed  parties,  and  it  was  held  that  the  gn 

and  that  the  duplicate  asseu-  was  not  estopped  by  the  recitsl  in 

d  warrants  had  not  been   de-  deed  that  he  held  the  land   in  que 

>  him.  in  trust  for  the  grantee. 

case,  Williams,  J.,  said:    "As  In  Barr  i>.  Schroeder,  11  Cal.601 

naining  questiun,  whether  the  court,  by  Rhodes,  J.,  said:   "Strike 

ts  are  estopped  by  the  recitals  of  the  deed  the  matters  in  respect  t 

ind  from   setting   up  this   de-  mistake  and  the  confirmalion.  and 

[•  to  be  observed   that  it   is  a  deed  still  remains  sulficient  in  la 

estoppels  must  be   certain   to  pass  the  title.     Those  matters  mui 

ent.     And  here  it   is   al   least  disregarded  because  they  were  imf 

whether   the   recital    that   L  ble  of  accomplishment  in   that  im 

n    duly    nominated    and    ap-  In  Brtnegar  v.  Chaffin,  3  Dev, 

I  collector  for  the  year  ending  Car.)  loS,   a  deed  contained  a   n 

if  April,   1847.   and   that  dup-  thatoneofthe   parties   thereto  w 

the  assessment  had   been   de-  feme  covert.     She  was  in   fact   a 

nd  given   in  charge    to    him,  tale.     It  was   held   that  neither  01 

arrant  or  warrants  for  collect-  parties  was  estopped  to  deny  the 

gme,  should  be  referred  to  the  cital.     The  court,  by  Henderson,  ( 

nts    under    Schedule    (A)   or  said:  "Recitals  In  a  deed  are   cstoj 

■  [D).     I  therefore  think  there  when  they   are  of  the  essence  of 

jppel."  contract;  thatis,  where,  unless  the 

J_aaid:     "As  to  the  question  recited   exist,    the  contract,  it  is 

el  it  appenrs   to   me   that   the  lumed,  would  not  have  been  made 

hat  are  stateJ   in   the   case—  If  A  recites  that  he  Is  seised  in  fe 

hem  by  recital  in   the   condi-  certain  lands,  which   he  bargains 

le  bond — and   which   were   in  sells  in  fee,  he  Is  estopped  to  deny 

wledgc   of  all    parlies,     show  he  is   seised  in   fee,  for  without 

leakini;  of  the  appointment  of  seisin   it    Is  fair    to  presume    that 

»:tor.  thev  did  not   mean   that  contract   would   not  have  been  rr 

illy  armed    with   atithority   to  But  If  the  recital  be  that  he  is  seise 

e  sum  assessed.  ^  He  had  been  fee  by  purchase  frOm  C,  here  ne 

I  to  collect,  and  was   the   per-  the  bargainor  nor  bargainee  Is  esto: 

was    Intended   to   be    armed  from  averring  and  proving  that  1 

er  to  collect  and  enforce  pay-  seised  by   purchase  from  D,  unle 

:he    tums   assessed.     Still   lie  appear  that  the  seisin   in   fee  by 

Hector  within   the  sense   and  chase  from  C,  was  part  of  the  cont 

i>f  the  exprewtoDa  used  In  the  and  without  which  it  would  not 
4G0 
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Parties  and  Privies. — The  general  rule  is  that  a  recital  in 
nstrument  of  a  material  fact  is  binding  and  conclusive  upon 
party  reciting  it  and   all  claiming  under  him,  as   privies  in 


■uch,  and  in  retpect  to  which  ii  t*  im- 
material whether  tne  language  em- 
ployed was  accurate  or  inaccurate, 
true  or  untrue. 

The  rule  requiring  a  vendee  to  take 
notice  of  the  contents  of  a  deed  under 
which  he  holde  does  not  require  him  to 
talie  notice  of  a  fact  enhibiled  in  the 
deed,  which  is  wholly  foreign  to  the 
(ubject  of  the  reference.  For  InBtance, 
where  B  deed  referred  to  includes  a  hilt 
of  Bale  of  personal  property  on  which 
the  vendor  claim*  alien,  it  hat  been  held 
that  the  vendee  is  not  presumed  to 
have  notice  of  such  fact.  Mueller  f. 
Engeln,  ii  Bush  (Ky.)  444, 

In  Boggs  V.  Varner,  6  W.  &  S.  (Pa.) 
4119,  the  court  bj  Rogers,  J.,  said:  "A 
purchaser  is  not  bound  to  carry  in  hU 
recollection  those  parts  of  b  deed  which 
have  no  relation  to  the  particular  pur- 
chase he  was  then  about  to  make  nor 
to  lake  notice  of  more  of  the  deed  than 
affected  hia  then  purchase.  See  alto 
Attorney-Gen'l  Ti.  Backhouse,  17  Vea. 
aqi;  Burch  v.  Carter,  44  Ala.  iij; 
Reed  V.  McCourt,  41  N.  Y.  435; 
Champlain  etc.  R.  Co.  v.  Valentine.  19 
Barb.  (N.  Y.)  484;  Lash  t.,  Spayd,  141 
Pa.  St  360;  Carpenter  v.  BuUer,  8  M. 
&  W.  109;  O'Brien  v.  Bughee.  46 
Kan.  I. 

DkU  of  a  DMd.— It  seems  that  when 
the  date  of  a  deed  is  immaterial  it  may 
be  denied.  For  illustrations  see  Dyer 
If.  Rich,  I  Met.  (Mass.)  180;  Cady  v. 
Egglesion,  it  Mhs*.  381;  Washington 
Co.  Ins.  Co.  r  Collon.  16  Conn.  43. 

1.  Simson  I'.  Eckstein,  2X  Cal.  581; 
Osborne  v.  EndicotI,  6  Cal.  149^  65 
Am.  Dec.  49S;  Jackson  e>.  Parkhurst.  9 
Wend.  (N.  Y.)  joq;  Chautauqua  Co. 
Bank  IT.  Rialey,  4  Den.  (N.  Y.)  480; 
Stow  V.   Wyse,  7  Conn.  114;  i3  Am. 

In  Young  v.  Raincock,  7  C.  B,  310; 
62  E.  C.  L,  110,  Coltman,  J,,  said  :  "It 
seems  clear  thai  when  it  can  be  col- 
lected from  the  deed  that  the  parlies  to 
it  have  agreed  upon  a  certain  admitted 
state  of  facts  a*  the  basis  on  which  they 
contract,  the  statement  of  those  facta, 
though  but  in  the  way  of  recital,  shall 
estop  the  parties  to  aver  the  contrary." 

See  Doe  v.  Wagstaff,  7  C.  &  P.  477; 
Metropolitan  L.  Ins.  Co.  v.  Bender,  134 


TALS.  Atappelbrli 

193,  W  had  taken  a  mortgage  fn 
who  held  the  premises  mortgaged 
a  deed  from  B,  which  conUinnJ  tl 
lowing  recital:  "Thisconvey.ince IE 

III.  151;    U.    S.    Mortgage    Co,    v.  in  pursuanceof  a  contract  of  wilet 

089,  93  III.  4S3.  premlaeg,  made  and  entered  Into  I 

When  it  was  recited  in  the  condition  party  of  the  first  part,  for  a  convt 

a  bond  that  the  obligor   had  received  thereof  to  one  Ezra  W.  Acer,  of 

rers  nums  of   monej-  for    the  obligee,  the  laid  party  of  the  second  p> 

lich  he  had  not  brought  to   account,  become  the  assignee,  or  purchaK 

was  held  that  the  obligor   wa*  estop-  as  such,  entitled  to  a  fulfillment  t 

d  to  deny  that  he   hod   received   any  by  virtue  of  this  conveyance." 

iney  for  the  use  of  the  obligee.   Shef-  that,  at  the  time  he  took  Che  nior 

r  V.  Wright,  Willes  9.     See  St.  Louis  W  presumptively  knew  of  the  ri 

Wiggins' Ferrv  Co.,    ij    Mo.    App.  equity   which   A   had   acquired, 

■}.  '  same'  title  in  fee  which  the  deei 

RsplarlD  Bond, — The    obligors    In   a  ported  to  convey  to  C,  and  also  t 

-Ihcoming  bond  which  has  been  for-  knew  the  provisions  of  the  com 

ted  cannot  be   permitted,   when    the  sale   or    a««ignmenC     so    far   ai 

it  is  on  the  bond,  to  controvert  the  de-  affected  the    title  encumbered  I 

idant's    properly    in     the  replevied  tnortgage- 

Ings  by  showing  either  an   entire  or  a         In  Payne  f.  Abercrombie,  10 

rtial  wantofUtle.     Mitchell    v.   Ing-  (Tenn.)  161.  A  sold  land  to  D,  e 

m,  38  Ala.  39j;  Beacon   v.  Butler.  15  ing  a  bond  for  title.     D  then  tt 

0.  73 ;  Gray  v.  MacLean,  17  III.  404.  land  to  S.  executing  a  bond  in  w 
i»/ra,  Decherd  i'.  Blanton.  3  Sneed  was  recited  he  still  owed  A  $1,. 
'enn.)  373.  the  land  and  that  S's  first  note  of 
A  vendee  of  land  is  bound  by  facts  was  to  t>e  appropriated  to  the  si 
:lted  in  deeds  through  which  he  tion  of  the  amount  due  A.  Thi 
lims  and  so  are  his  representatives,  further  directed  that  upon  parm 
llbottf.  Bell,  jB.Mon.  (Ky.)3lo;  43  S  of  this  note  to  A,  the  land'sht 
m.  Dec.  136.  "  conveyed  to  S,  a  lien  being  retai 
The  recitals  in  a  deed  made  by  a  the  face  of  the  deed  to  secure  pi 
3rtgagee  under  a  power  of  sale  con-  of  the  other  two  notes  of  (1-31 
ined  in  the  mortgage,  showing  that  given  to  D  by  S.  D  indorKiT 
e  requirements  of  the  statute  have  these  two  notes  to  P.  A,  on  p> 
en  complied  with  show  frima  facit  of  the  first  note,  conveyed  the  1 
al  Ihe  notice  was  good.  The  fact  H — S  joining  in  the  deed — rei 
at  certain  eiiKentials  are  particularly  no  lien.  The  bond  from  D  to 
:ited  and  certain  others  omitted,  does  registered  before 
t  repel  the  conclusion  that  (he  notice  "" 
IS    good.      Tartt   v.  Clayton,  109  III. , 

a.  "  notice.     Held,  that  the  recitals 

In  Annandale   v.  Harris,  1  P.  Wms.  deed   were    sufficient    to    charg< 

1,  it  appeared  that  A  had  seduced  a  notice  of  Ihe  contents  of  the  bom 
iman  and  had  a  child  bv  her;  and  For  further  illustrations  see  B 
It  afterwards  A  executed  a  deed  poll  v.  Fauber,  ]i  Gratt.  (Va.)  446;  L 
:iting  that  he  had  given  a  bond  to  her  Weller,  19  Gratt.  (Va.)  348;  W 
rlhe  pavmeniof  £1,000  within  aycar  Krebbs,  30  Gratt.  (Va.)  708;  Gi 
er  his  "death.  By  the  deed  A  cove-  Early,  39  Md.  213;  Pruden  v.  All 
nied  Ihat  £2.000  should  be  laid  out  Pick.   (Mass.)    184;   34   Am.   D. 

an  annuity  for  her  use   and  that  of  Fitzhugh   v.   Barnard,    13   Mich 

r  child.     After   A's  death   the  bond  Case  v.  Erwln,    18  Mich.  434; 

uld  not  be  proved.     Bui  the  deed  poll  bridge   Valley  Bank   v.   Delano. 

:iting  the  bond  was  proved  and  read.  Y.  326;  Robson  v.  Flight,  4  De( 

ie  Lord   Chancellor   said:   "The  re-  S.  'U&\   Coles  v.  Sims,  6  DeG. 

at  in  the  deed  chat  the  covenantor  G.  ■. 

d  given   such  a  bond  is  a  sufficient        Umltatlaiu. — But  a  recital  in  ■ 

idence  of  there  having  been  such;  it  of  a   former  deed   between  the 

s  concession  by  Che  obligor  himself,  parties  admits  no  more  than  that 

d  stronger  (han  a  verbal  concession,  is   recited.     Gillett   ».   Abbott.  ; 

leing  under  his  hand  and  seal."  Sl  E.  783. 

In  Acer  v.  Westcott,  1  Lans.  (N.  Y.)         And    recltaU   of   a   grantor   c 
4«S 


BmtrMt*.  RECITALS. 

But  in  order  that  a  recital   may    bind  all  the  parties  to  an 
trument,   it    must   be   intended  to  be   a  statement    of   facts 
lich  all  admit  to  be  true.     Where  it  is  intended  to  be  the  state> 
'  "  that  party  only  is  bound.' 

y  ■  prior  neccwitj    of    Introducing     anv    other 

ning  title,  evidence  to  establish  It. 

Mills,  151  The  reaeonH  upon  which  this  optnlon 
Ih  founded  will  now  he  hriefly  expound- 

it  aubject  ed.     To  what  extent  and  between  what 

>ad  whoie  parties  the  recital  of  H  lease  in  a  deed  of 

notice  to  release  (forweneed  not  go  into  recitals 

>f  way  ia  generally)  is  evidence,  is  3   matter   not 

I  actually  laid  down  with  much  accuracy  or  pre- 

^Inclnnali  cision  in  some  of  the  elementary  treat- 

461.  ises  on  the   subject  of  evidence.     It   is 

oeckel   o.  laid  down  generally  that  a  recital  of  one 

by  Scott,  deed  in  another  binds   the   parties   and 

f  the  cor-  those  who   claim   under  them.     Tech- 

the  plain-  nically   speaking,  it   operates  as  an  es- 

eed    of   a  toppel   and   binds  parties  and  privies; 

both  the  privies  in  blood,  privies  in   estate  and 

lether    in  privies  in  law.     But  it   does   not   bind 

,  and  this  mere  strangers   or  those  who  claim  by 

or  a  deed  title  paramount  the  deed.     It  doea  not 

deed   wilt  bind  persons   claiming   by  an   adverse 

e  grantee  title  or  persons  claiming  from  the   par- 

m.     Such  ties  by  title  anterior  to  the   date  of  the 

nciples  of  reciting  deed.     Such  is  the  general  rule. 

eem  to  be  But  there  are  cases  in  which  such  a  reci- 
tal ma3'  be  used  as  evidence  even  against 

re  numer-  strangers.     If,   for  instance,    there     be 

harmony  the  recital   of  a   lease   in  a  deed  of  re- 

on  which  tease,  and   in  a  suit   against  a   stranger 

»:itB]s  arc  the   title   under   the   release  comes   in 

lat   which  question,  then  the  recital  of  the  lease  in 

>arty  evi-  such  release  is  not  ptr  ae   evidence  of 

a  grantor  the  existence  of  the   lease.     But  If  the 

jtioii  of  a  existence  and  loss  of  the  lease  be  estab- 

Is  grantee  lished  by  other   evidence,  then   the  re- 

■n.     Judge  cltal  is  admissible  as  secondary  proof  in 

isibillty  of  the  absence  of  more  perfect  evidence,  to 

the  same  establish  the  contents  of  the  lease  ;  and 

■  of  a  dc-  if  the  transaction  be  an  ancient  one  and 

utlng   the  the  possession  has  been  long  held  under 

eneral,    in  such  release  and  is  not  otherwise  to  [>e 

.  recital  is  accounted  for,  then  the  recital  willof  it- 

against    a  selfundersuch  circumstances  materialty 

ascertain  fortify  the  presumption   from   lapse  of 

t  or  con-  time  and   length   of  possessron   of  the 

^culed  the  original  existence  of  the  lease." 

I.  SeeStroughiil  v.  Buck,    14    tt   B. 

t.(U.  S.),  78i;Haye»f.Askevr,5  Jones  (N. Car.) 

"We   are  63. 

;he  recital  In  Bower  n.   McCormick,  13   Gralt, 

marriage  (Va.)  310,  the  court,   by   Christian.  J., 

reen  these  said:  "The  general  rule,  as  often  stated, 

nee  of  the  that      parties      and     privies     are    es- 

usive   evi-  topped     from      denying     the     recital* 

»  of  that  In     a     deed,      when      Uken      in      iti 

'seded  the  brokd  and  literal  tente.  Is  not  altogether 


/.  Strangers. — Only    parties   to   an   instrument   and   th 
claiming  under  them  are  estopped  by  recitals  in  the  instrumc: 

accurate.     The-    rule,   properly   under-  den,    JJ  Johni.   (N.   Y.)    167;  8 

stood   and  more   accurately   stated,   ii  Dec.  378. 

thU,  when  it  can  be  collected  Irom  the  1.  Steventon  v.  McRcarj,  11   Si 

•Iced  that  tKe  parties  to  ii  have  agreed  &  M.  (Mies.)    91    ^i    Am.    Dec, 

upon  a  certain  admitted  slate  of  l'act«,  BorBt  v.  Corey,  16  Barb.  (N.  Y.)  r 

a*  the  basis  on  which  thev  contract,  the  In  Miller  v.  Miller.  63   Iowa  387 

■tatement  of  these  Tacts  though   but   In  plaintiffs  claimed  title  to  land  bj 

the  way  of  recitals,  shall  estop  the  par-  scent.  B,  one  of  (he  defendants,  so 

lies  to  aver  the  contrary."  to  establish  a  title   derived  from  M 

In  Stroughili  V.  Buck,  14  Q.   B.  78),  ceased,  through  the  deed  of  the  eieci 

a  deed  from  the  plaintiff  U>  the  defend-  The  deed  recited  the   provisions  q' 

ant  recited  among  other  things,  that  B  will.  Held,  that  to  eatabliah  title  u 

had  advanced  money  to  O  for  which  lie  this  deed,  B  must.  In  addition  to  li 

was  secured  by   bond   and   warrant  of  ducing   It  in  evidence,  prove  the 

attorney;  and  that  B  had  assigned   the  the  probate  thereof,  and  lawful  proc 

bond  and  warrant  to  the  defendant,  and  Ing  ending  in  the  execution  of  the  d 

that,  after  the  assignment,  the  defend-  that  the   recitations  of  the  deed  did 

ant  had  advanci^d  £260,  which  was  still  bind  plaintiffs,  they  not  being  privii 

owing,  upon  the  security :  that  the  de-  the  grantor. 

fendant  was  interested  in  the  said  bond.  Nor  are  the  recitals  In  a  judgmti 

ftc;  that  the  plaintiff  advanced   to  O  a  case   to   which  a   peraon   was  ni 

£100.   and   that   in   treaty   for  this  ad-  party,  competent  evidence  against 

vnnce  the  defendant  agreed    to   assign  Castello  f.  Burke. 63  Iowa  361. 

his    interest    in  the   bond,   &c..  to  the  "In  Ford  v.  Grev,  1  Salk.  3S5,  it 

pbinUff  to   secure   his  advance.     The  held  that  a  'recital'Df  a   lease  in  ■  . 

deed  is  then  stated  to  witness  that  the  of  release  is  good  evidence  of  such  1 

defendant  did  assign  the  bond    iic,  to  against  the  releusorand  thosethatc 

the    plaintiff,      and    covenanted    that  under  him;   but  as  to  others   it  is 

the    money    advanced    to    O   by   the  without  proving  there  was  such  a  c 

defendant  remained  due  to  him.     In  an  and  it  was  loal  and  destroyed.'" 

action  for  a  breach  of  this  covenant  al-  In  commenting  on  this  cue  in  Ci 

leglng  that  the  defendant  had  not  made  u.  Jackson,  4   Pet.  (U.  S.)   1,  the  c 

any  advance  and  that  no   part   of  the  by  Story.  J.,  said: ''The  seme  case  i 

£i6if  was  due,  it  was  held   that  the  re-  ported  in  6  Mod.  44,  where  it  is 

cital  was   the  statement    of   the  cove-  that  it  was  ruled  'that  the  recital 

II  an  tor  only  and  that  the  plaintiff  was  lease    in     a    deed    of   release   Is  f 

not  estopped  from  denying  that  the  de-  evidence      against      the     releasor 

fendani  had  made  advances.  those  claimingunder  him.'     It   is 

raina  OevNt  — In   a  deed  of  trust  of  stated  that  'a  fine  was  produced,  bu 

the  separate  estate  of  a  married  woman  deed  declaring  the  uses;  but  a  deed 

made  by  her  and  her  husband,  a  recital  offered  In  evidence  which  did   reel 

that  It   Is  given  as   securilv  for  her  in-  deed  of  limitation  of  the  uses,   and 

debtednesa  as  evidenced  by  her  and  his  question  was  whether  that  (recital] 

notes,  does  not  estop  her  from  showing  evidence,  and  the  court  said   thai 

that  Ihey  were  for  supplies  furnished  for  bare  recital  was  not  evidence;  but 

a  plantation   which  he  cultivated  in  his  if  it  could  be  proved  that   such  a  ' 

name    and    for   his    benefit.     Bank   of  had  been,  and  lost,  it  would  do,  i 

America  v.  Banks,  101   U,  S.  240.  were    recited    in    another.*    This 

In  this  case,  the  court,  by  Clifford,  J.,  doubtless   the    same  point  asserte 

said:     "In   order  to  work  an  estoppel,  the  tatter  clause  of  the  repoK  In 

the  parlies  to  a  deed  mastbc  suijurii —  keld;  and,  thus  explained,  it  is  peril 

competent  to  make  it  effectual  as  aeon-  consistent  with  the  statement  in 

tract.     Hence,  a  married  woman  is  not  keld,   and   must  be  referred  to  a 

estopped  by  her  covenants.    Plainly  the  where  the  redtal   was  offered  as 

wife  was  not  competent  to  purchase  sup-  dence  against  a  stranger." 

plies   for   the    plantation   of    her   bus-  In  Doe  r.  Errlngton.  8  Scottaio, 

band,    and    therefore     cannot    be    es-  Bolleau  who  had  in  1833  been  admi 

topped   by   these  recitals.     BIgelow  on  for  life  by  the  benchers  of  the   soc 

Catoppel,  176;  Jackson  ti.  Vanderhey-  of  Lincoln's  Inn  to  certaliichambe 


■tiMti.                                 KtLlTALS.  SitopF*!  by  BMiUlc 

1   strangers   to  an  instrument  cannot  take  advantage  of  the 
tals  contained  therein.* 

Inn,   \iy  Indenture  of  Julj,  1633,  BMltali  ■■  Proof  AOUwt  Orodltort,— 

ing  that  he  was  "KJsed  or  well  en-  The  recitals  in  a  deed   are  not   proof 

'                     "'   '\OT  agtlTtBt  creditors     attacking  the   deed, 

jred  If  such    recitals    were     proof    against 

Be-  creditors  it  would  be   putting   into   the 

the  hands   of  a   fraudulent  debtor  a  most 

:  so-  dangerous   weapon.     As   was   said    b^ 

ere-  the  Master  of  the  Rolls  in  Batterabee  o. 

las-  Taniagton,  1    Swanst.     106,     "Such    a 

aim  doctrine  would  give  to  every   trader  a 

Sied  power  of  excluding  his   creditors  by  a 

33,  recital  in  a  deed  to  which  they  are   no) 

lile  parties,"     De  Targes  v.  Ryland,   87  Va, 

;  87  In  Tolman  v.  Smith,  85  Cal.  180,  the 

ect-  owner  of  property   made  a  deed   con- 

e  of  tainirgthe foltowlngrecital: "The alMve 

nee.  described   premises    have     been     pur- 

icn-  chased  by  the   grantee   with   her   own 

jsed  monej'  and  are  owned  and   held  as  her 

cut-  penonal    property."    Thti    deed    waa 

n   a  made  subsequent  to  the  execution  of  a 

re-  certain     mortgage.      Held,    that     the 

the  mortgaeec   'ought  not  to  be  bound   by 

«seB  a  recital  which  the  mortgagor  chote  to 

I   to  have  inserted  in  the  deed,  especially  In 

rial,  view  of  the  covenant  in  the  mortgage, 

Cal.  that    both    hustiand     and     wife     were 
owners.     Furthermore,   luch   ■   recital 

nan  does  not  conclude  a  creditor  seeking  to 

reen  subject  the  property  to   the  payment  of 

tre-  his  debt. 

■aid  twenty-fourth  parts.     He   and  some  of 

ere-  the  grantees  subsequently   executed   a 

roGS  mortgage  to  a  stranger  in  which  it  waa 

wer  recited  that  C  was  the  Owner  of  eleven 

mer  twentj'  fourths.     Before  the    mortgage 

ired  was  recorded,  but    after  Its  execution, 

ere-  one  ofC's  creditors  Issued  a  writ  of  at- 

thls  tachment,  obtained  judgment,  and,  on 

fact  execution,  bought  the  land.     An  action 

did  of    ejectment     having     been    brought 

tan-  against  the  persons  in  possession,  who 

two  had   been    tenants  of  C.   they   alleged 

Hng  that,  when  the  attachment  was  served, 

ev-  C  had    no  title.    The   plaintilT  offered 

re-  the  mortgage  containing  (he  recital  on 

ides  which  he  relied  as  an  estoppel.  On  trial 

flir-  the  court  Instructed   the  jury  that  the 
eflect  of  the  recital  was  to  estop  the  de> 

V,)  fendanlB,  as  tenants  of  C,  from  denying- 
his  title  aa  recited.    This  was  declared 

two  erroneous  and  judgment   reversed.    It 

3y  a  was  held  that  the  recital  in   the  morl- 

■  by  gage   with  the  subsequent  purchase  of 

>ay-  the  plaintiff  at  the  sherllTs  sale,  did  not 
estop  the  grantees   who  had  joined  in 
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wtnat*.  RECITALS.  bWjipd  br  BmIuIi. 

■th  Carolina  the  decisions  are  not  in  line  with  the  general 
rent  of  authority.' 

2)   Title  to  Land. — It  is  a  principle  of  the  law  of  estoppel  that  a 
' '      '  '  "■      deed  may  estop  himself,  by  his   re- 

from  setting  up  an  after  acquired 
r  his  privies,* 

BE  lamilieB  and  that  of  their   parents  and 

of  brolhers."     It  was  contended   that   Ihc 

In-  grant  was  intended,   not  merely  for  Iho 

tid,  benefit  of  the  grantees  named,  but  att-^ 

Ju-  for  the  benefit  in  equal  share?  of  all  ihr, 

lu-  members  of  the  Berrevirsa  fainily.    To 

7-"  support     this    contention    Ihey    relied. 

It.,  among    other  things,  on  the  recital    in 

\\-  the  grant. 

69;  The  court,  by  Fiekl,  C.  J.,  said :  "Tiie 

31;  recital  in  the  grant  does  not  control  the 

57  direction  of  the   title    ...      the  re- 

,  V.  cital  discloses   the  inducements    which 

St.  operated  upon  the  governor  to  make  the 
grant,  but   the><e  inducements   have   iu> 

rer  effect  upon  the  cliaracter    of  the  grant, 

>an  or  the  course  of  the  title."     See  alto 

of-  Whiter.  Moses.ii    Cal.34;    Lewis   v. 

lim  Cavilland,  !i  Cal.  178;    Nieto   t/.  Car- 

ow  penter,  7  Cal.  537;  Ferris  v.  Coover,  10 

ne-  Cal.  1:89;  Scott  v.  Ward,   13  Cal.^iiS. 

de-  1.  In  Wallace  v.  Maxwell,    10    Ued. 

of  (N.  Car.)  110,   the  court,  by   Nash,  J„ 

vas  said:  "The  sovereign  cannot   be  estop- 

'ho  ped.     It  acts  by  agents  and   fs  a  trustee 

1c-  for  the  people,  and  for  their  benefit  the 

\m£  truth  can  alwavs  be  shown.     Taylor  t>. 
Shufford.    4  Hawks  (N.  Car.)     116;    ij 

—A  Am.  Dec.  411;  Candler  v.  Lunsford,  4 

the  Dev.  &  B.  (N.  Car.)  407.  is  to  the  same 

wet  effect,  with  the  additional  principle,  that 

tie.  when    the  sovereign  is  not    bound   his 
assignee    is    not."     See    also  State    t>. 

In  Graham,    I'j  La.  Ann.   401;  People », 

rho  Brown,  67  III.  435. 

ire-  >.  A  grantor  who  recite*  fn  a  deed  of 

the  warranty,  that  a  certain  tract  of  land  had 

hio  been  conveyed  to  him,  etc.,  is  estopped 
from  denying   that  fact  in  a  suit  com- 

Bes,  menced   against  him  by  his  grantee  or 

hat  any   person  to   whom  hit  grantee  has 

wd  conveyed.     Green  v.  Clark,  13  Vt.  158. 

r  in  A   party  shall  not   be   permitted   to 

or-  prove  he  had  no  title  to  land  bv  virtue 

iin-  ofa  deed  under  which  he  holds  when 

re  It  contains  a  recital  inconsistent  with 

al'  the      proof     offered.      Thompson      v. 

VB9  Thompson,  19   Me.  335;  36  Am.  Dec. 

jul  7SI. 

cil.  In   Van    Rensselaer   i>.  Keame}',  II 

;i3,  How.  (U.S.)  321,  the  court,  by  Nelson, 

itnl  J.,  said:  "The  principle  deducible  from 

for  these  authorities  seems  to  be  that  what- 

leir  ever  may   be  the  form  or  nature  of  the 
467 


3.  £eoltal  at  a  Coreaant. — Whether 
covenant  is  a  question  which  some  c 
affirmative.* 


conveyance  used  to  pau  real  property,  <ee  g 

ir  tlic  grantor  sets  forth  on  the  face  of  eBto[ 
tlie   inBtniment.  bj   way   of  recital   or        i, 

averment,  that  he  ■■  lelsed  or  pioKgeBiied  g,  3. 

of  a  particular  estate  in  the  premUeB,  as  fo 

and  which  estate  the  deed  purports  to  aerei 

convey;  or,  what   Is  the   same  thing,  if  yjj 

the  seisure  or  possession  of  a  particular  ^^id 

estate  is  affirmed  in  the  deed,  either  In  [„£„) 

express  terms  or  by  necessary   implica-  agaii 

tion,   the   grantor   and   all   perBona   in  [(,at 

privity  with  him  shall  be  estopped  from  until 

ever  afterwards  denying  that  he  was  so  wji] 

seised  and   possessed   at   the    time    he  of  ii, 

made   the   conveyance.    The   estoppel  argu 

works   upon   the   estate   and   binds  an  was  1 

after-acquired  title  as  between  parties  fgith 

and  privies."  muci 

An   Instrument   purporting   to   be   a  nant 

will  executed  by  one  Peralta,  after  re-  mine 

citing   that    he    had    already  portioned  whei 

out  10  his  sons   their  respective  lands,  aeali: 

contained   the  following  clause;  "I   de-  on    < 

Clare  that   these  lands  comprehend  all  shou. 

my  property  of  the  Rancho  de  San  An-  diggt 

tonio,  the  title  of  whoBC  concesBion  and  it  wa 

possession    Ib  in  the  hands  of  my  son  nant 

Ygnacio.  and  which  lands  I   have   al-  of  a: 

ready  divided  among  my  sons  as  a  do-  Hale 

nation  -H/er  vivos,  to  their  entire  satis-  befoi 

faction,  and  which   donation,  bv  these  It  i*  1 

presents,  I  hereby   ralifv."     Helil,  that  as  il 

the  heirs  at  law  of  Perafta,  and  persona  the  ii 

claiming  under  them,  were  estopped  by  meni 

these  recitals  from  denying  the  title  of  be  re 

the  sons,  and  that  these  recitals  operated  whei 

as  a   ratification   of  the   pievious   git^.  cove 

Adams   v.   Lansing,  17  Cal.  619      See  was, 
aUo  Toledano's  Succession,  43  La.  Ann.         i>-j 

914,  where  it  was  htld  that  a  recital,  in  recit 

a  conveyance  of  property  of  ■  wife.  In-  pant 

tended  only  for  the  purpose  of  identIA-  ^gj 

cation,  that   she   acquired  by   donation  <jeed 

from  her  mother,  was  not  such  an  ad-  potst 

mission  as  to  estop  her  from  showing  cerls 

the  true  source  of  her  title.  „ith 

Title  In  AsothBT.— In    Stevenson   v.  agrei 

Saline  Co..  6^  Mo.  4J5,  it  appeared  that  it  wa 

an  order   was  procured  from  the  court  was. 

for  the  sale  of  land  by  the  county;  and  wilhi 

that  the  order  recited  that  the  land  was  the  < 

"formerly  owned"   by  the  person  who  all  aj 

procured  the  order.     It  was  held  thai  John 

be  was  estopped  to  deny  this  recogni-  rema 

tlon  of  title  al^er  he  had  made  il  and  an-  Brov 

other   had   acted  on  it  and    expended  in    V, 

money  and  made  improvements.     And  Mod 


tt  the  better  opinion  seems  now  to  be  that  a  recital  is  not 
hralent  to  a  covenant.* 

>ln-  Johnson  V.  Proctor,  Yelv.  17c,  has  alto 

J^  been    relied   on    as  being   directlj   in 

lUt-  point.      The   ground  upon  which  this 

0  a  case  was  decided  has  been  misoppre- 
d  a  heiided  by  the  counsel  for  the  deiend- 

■n  ants  in  error,  at  well  at  bjr   the  learned 

ree-  judge  who  delived  the  opinion  of  a  ma- 

ive-  jority  of  this  court  in  this  case  upon  a 

nay  former    occasion.       See   Chrieline    v, 

iib-  Whitehill,    16     S.    &    R.   (Pa.)     Hi. 

al-  Indeed,    Lord    Eldon    leems   first     to 

:ble  have  fallen  into  the  mistake  in  Brown- 

irk,  ing    V.   Wright,   a    B.   &    P.   13,   and 

the  to   him   most  tikelj*   the  mieapprehen- 

that  sion   all   around   is   attribulahte.       He 

says,  speaking  of  il,  'the   recital   itself 

the  amounted  to  a  warranty.'     In  it  A  and 

ig  a  B   were  joint  tenants  for  years  of  a  will. 

A     assigned     all    his     interest    to    C 

1,11  without  the  assent  of  B,  and  died.     B 

1  to  afterward,  by  Indenture  reciting  the 
ncc  lease,  and  that  it  came  to  him  by  sur- 
1  to  vivorship,  granted  the  residue  of  the 
;  of  term  to  J  S,  and  covcnatited  for  quiet 

enjoyment  of  it,  notwithstanding  any 
at  a  act  done  by  him.  B  also  gave  the  pur- 
ree- chaser  a  bond  conditioned  Co  perlorm 
:  is  the  covenants,  grants,  articles,  and 
lent  agreements  in  the  assignment;  and 
uch  the  purchaser,  having  been  evicted  by 
C  01  the  moiety  assigned  to  him  by  A, 
.  &  brought  an  action  on  the  bond  and  ob- 
;dy,  taincd  judgment.  The  decision  of  the 
lecn  court,  according  to  the  report  of  tlie 
:ov-  case,  is  placed  most  expressly  and  dis- 
es-  tinctty  upon  the  force  of  the  word 
on  'grant'  in  the  deed  of  assignment, 
no  which,  by  the  court,  was  held  to 
ted.  amount  to  a  warranty  of  the  title,  and 
and  that  the  recital  was  merely  explanatory 
de-  of  the  subject-matter  of  (be  grant, 
rks,  showing  the  extent  of  it — that  it  was 
and  the  residue  of  the  whole  term,  and  not 
It  an  undivided  moiety  of  it  that  was 
the  granted.  The  words  of  the  court  arc, 
ince  'Proctor  expressly  granted  by  precise 
for  words,  the  mill  and  land,  and  therefore 
cter  the  condition  of  the  bond  being  to  per- 
ate.  form  all  grants,  etc.,  the  grant  being  de- 
rom  fective,  at  first,  as  to  a  moiety,  which  is 
i   v.  the  substance  of  the  agreement  of  the 

that  "This  case   and   Lord    Eldon's  mls- 

:on-  apprehension  of  it,  are  noticed  by  Mr. 

the  Sugden,  in  his  treatise  on  the  Law  of 

■1  of  Vendors,  1574,  i;7s.  who  says;  'It   seem* 

and  material  to  refer  the  case  of  Johnson  v, 

eed.  Proctor  to  the  true  grounds  of  the  de- 

;  of  cialon,  becauie.  If  the  case  turned  solely 
469 
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4.  Redtal  in  Deed  of  Keoeipt  of  Conndentioi 

5.  PP-  435-437:  Estoppel,  vol.  7,  p.  8. 

5.  Reoitals  u  Affeetiiig  with  Notice  of  Tnut.— 

6.  Beoitab  m  Affecting  with   Kotloe  of  Vend 
TicE,  vol.  16,  p.  787 ;  Vendor  and  Purcha 

n.  RxciTAU  HI  PLiAsnroe' — 1.  Iteflnitioii.— 
is  the  statement  of  matter  as  introductory  to; 
tion,   begining    in     declarations    with    the 
whereas.  '• 

a.  aecitali  of  Btatntei— a.  PUBLIC  STATUTE 
lie  statutes  are  not  necessary,  for  of  these  the 

b.  Private  Statutes. — Where  a  party 
statute  he  must  recite  it.* 

c.  Foreign  Statutes. — One  who  relies 
foreign  State  must  in  his  plea  set  out  the  stat 

3.  EeoitaU  of  Kecordi. — Where  a  record  is  tli 
action  it  must   be  recited  correctly.     A  vari 

4.  Bedtali  of  Deedi. — A  party  reciting  an  in 
is  bound  to  prove  it  as  recited.'* 

on   the    recft»l.   It    might   perhaps   be  taking  of  a  vesi 

thought  a  general  recital  In  a  convey-  Hope.     The  di 

ance   of  the    Inheritance  of  an  estate,  Cape  of  Good 

that    the    vendor    is    seised    in      fee,  the  allegecl  tres 

which  would  amount  to  a  general  war-  and  that  ceitai 

ranty  and  would  not  be  controlled  by  there    In  a  coi 

the  limited  covenants  for  the  title— a  //e/i/,that  the] 

propoaition  which  certainly  cannot  be  the  statute  und 

supported."  jurisdiction  shi 

1.  S^e  also  Plbadino,  vol.  18,  p. 467.  f.  Lackland 

S.  Black's  L.  DicL  Ditto  v.  State, 

5.  1   Hale,   P.  C,    1711    Stephen   on  Williams,  17  A 
Pleiding  (Tyler's  ed.)  313.  inson,  loAla.  j 

This  rule  holds  in   civil   u  well  as  in  But  where  t 

criminal  actions.     Crawford    v.    Plan-  Ulerally  as  evi 

ter's  etc.  Bank.  6  Ala.  189.  ent.     Stale  Bai 

If,  however,  the   statute  be  recited,  a  In  State  Ban 

variance  in  a  material  point  will  be  fatal.  144,  the  rcplic. 

If  the  language  of  the  statute  be  sub-  former  suit  thi 

stantiallv     preserved     It   U    aufliclent.  non-suit.    The 

State  w.'Noel.  5  Blackf.  (Ind.)  548.  the  case  to  hav 

«.  Stephen  on  Pleading  {Tyler's  ed.)  court.     Hrld, 

313.  immaterial.    S 

Ttw  Title  of  an  *ot  need  not  be  recited,  3  lit.  ifi. 

for  it  is  not  material.     But   though  the  T.  Smith  v. 

Ulleneednotberectted.yetif  the  party  Wilbur  v.   I 

seeking  to  avail  himselrof  the  provls-  356.     In  this  ci 

ions  of  the  act,  refer  to  It  merely  by   Ita  quired  by  deed 

title  he  make*  it  material  and  must  re-  the  surplus   w 

cite  It  correctly,  that  is,  io  that  there  be  should  rice,  fro 

no  material   departure   from  the   sense  the  bottom   of 

or  sound.     Eckert  v.  Head,  i  Mo.  593.  dam  remaining 

B.  Walker  V.   Maxwell,  I    Mass.  103;  the  operation  c 

Holme*  v.  Broughlon,    to    Wend.  (N.  claration    he   < 

Y.)  7?:  15  Am.  Dec.  536.  much  of  the  «ti 

Callett'v.  Keith,  lEast,  i6ot  was  an  might  rise  aboi 

action  of  trctpast   for  the  seizing  and  It  was  held  Iha 


Mm.  RECITE'-RECOGNIZANCE. 

rhe  rule  applies  also  to  instruments  not  under  seal.* 

SSCTTE. — See  note  2. 

unmrT.-RRftinutR — 1=  ^n  .■ndiffercnce  whether  wrong  is  done  or 
rights  of  others.* 

io  Bail.  vol.  2,  p.  i :  Bonds,  vol.  2, 
ACE,  vol.  2,  p.  516;  Contracts,  vol. 
\  recognizance  is  an  obligation  of 
into  before  some  court  of  record,  or 
with  condition  to  do  some  particular 
ly  applied  to  all  forms  of  security  for 
ised  in  criminal  proceedings,  whether 
tw  recognizance  or  of  a  common  bond, 

o.   I'.  Geir.     Counting  upon  the  statute.  con> 

.117;  BitlH  in  making  exprcEs  reference   to   It 

447,  — as  bv  the  words.  Bgainet  the  form  of 

■d,  18  the  statute  Cor  by  force  of  the  statute') 
in  such  case  made  and  provided.     Re- 

:r,    6  citing  a  slalute,  is   quoting   or  stating 

iniel,  itR  contents.     A  statute  mav,  therefore. 

In  re-  be  pleaded  without   reciting  or  count- 

I    the  ing  upon  ii;  and  tnai'  be  counted   upon 

'V   to  without     being     recited.      Gould     on 

t  and  Pleading  ch.  3,  note  3."     Hart  v.  Balti- 

[uali-  more  etc.  R.  Co.,  6  W.    Va.  348.       See 

and  generally  Stati;tes. 

was        3.   Kansas  Pac.  R.  Co.   v.   Whipple. 

IS   to  39  Kan.   531.     That  case  was  an  .iction 

that  fur  damagea  brought   by   the   plaintiff 

1   the  for  Injuries  alleged  to  have  been  caused 

bond  by  running   defendant's   engine   "reck' 

the  lensly    and   wantonly   over   and   upon 

iding  him.''     Defendant's  counsel   contended 

that  "recklesiily  and   wantonly"   were 

.  190.  not  synonymous  with   "purposely   and 

.  SJg;  willfully  ;"*    and    that,    therefore,    the 

til   V.  plaintifi    meant    Co    charge   defendant 

[g   v.  with  negligence  only.      But   the   court 

F.  held  that  ''in  popular  use   and   by  our 

decisions   'reck less ness'    and    'wanton- 

lat  a  ness'  are  stronger  terms  than   mere   or 

exe-  ordinary  negligence,  and   therefore,   if 

etc.  a  person  recklessly  or  wantonly  injures 

^,    it  another,  such  person    may    be  subject 

used  to  damages,  even  If  the  other  party  haa 

.n   to  been  guilty  of  some  negligence  or  is  a 

ily  to  trespasser."     See  also  CoNTRiBt;ToRic 

elc."  Negligence,  vol.  4,  p.  So. 
ftom        4.  State  v.    Walker,   56   N,    H.    178, 

lU. —  yKO/iH^  Jacob's   Law,   Dirt.;   Comfort 

,   not  V.  Kiltie   (Iowa  1690).  46  N.  W.   Rep. 

lead-  988;  3  Bl.  Com.  341,  465. 
[■hich         The   recognizance   must   be   entered 

usion  Into  "before  a  court  or  officer  duly  au- 

and  Ihorized  ;"  therefore  where   an   inslru- 

itute.  ment  purporting  10  be   a   recognizance 

bring  is  entered  into  l)efore  an  unauthorized 

men-  officer  it  is  of  no  binding   force   what- 

:e   it-  ever.    Clink  -i:  Russell.  58   Mich.  94*. 
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wal  bonds,  and  to  bonds  to  keep  the  peace.  "  Bond 
nfrequently  used  as  a  general  term  including  "reco 
"  which  is  but  one  kind  of  a  bond.' 
zcognizance,  however,  differs  from  a  bond  in  several  mati 
\.  A  bond  is  witnessed  by  the  seat  of  the  obligor ;  wh 
[lizance  is  entered  upon  the  record  of  some  court  or  upi 
trate's  docket,  and  need  not  be  sealed  nor  signed  by 
litor.'  At  common  law,  a  recognizance  has  priorit) 
of  payment  over  a  common  obligation,  but  this  distinc 
:cn  done  away  with  in  some  of  the  States  and  modifie 
i  by  statute."  But  the  principal  difference  between 
>rms  of  obligation  lies  in  the  fact  that  a  recognizance  is  i 

record  in  the  nature  of  a  conditional  judgment,  and  is 
d  upon  by  scire  facias  or  summons  ;*  while  a  bond  is  b 
or  evidence  of  a  debt,  for  the  recovery  of  which  an  ac 
be  brought.* 

JOHHBHDATIOH.— See  Master  and  Servant,  vol.  u 
Privileged  Communications;  Verdict. 
^ONVKITION— (See  generally  Set-off).— A  plea  of  the 
dopted  in  Louisiana  and   Texas,  in  the  nature  of  a  pie: 

or  counter-claim.  It  is  more  extensive  in  its  applies 
;et-off,  it  not  being  requisite  that  the  claim  opposed  in 
ntion  should  be  liquidated  ;  but  the  matter  embraced  in 
lust  be  connected  with,  and  incidental  to  the  main  acti 
lONTESSION. — See  EQUITABLE  CONVERSION,  vol.  6,  p.  < 
HERSHIP,  vol.  17,  p.  952. 

re  Brown,  35  Minn.  397;  3  Bl.  gate  the  forfeiture.  The  objectof 
41 ;  Antl.  L.  Diet.  facias  is  to  notifj  th«   cognizor  tf 

il.  Com.  391;  In  rt  Brown.  35  pear  and  show  cause  why  eiec 
107;  Cora.  V.  Emery,  1  Binn.  should  not  isaue  for  the  turn  ackr 
31;  Madison  V.  Com.,  3  A.   K.    edged.     States.  Warren,  17  Tei. 

t,Ky.)  131.  See  also  Smith  v.  Collins,  41  Kan. 

EUTS    OF    DBCBDKNTS.  Vol.  5,  p.  6.    BoNDS.  Vol.  Z,  p.  44S. 

leg.t    priority    of     Demands  Blukatone't  DUttnetloii.— Blacki 

t   a    Decedent's   Estate,   by    J.  declared  the  chief  difference  betwi 

n,  17  Am.   L.   Rev.  236;  /n  re  bond  and  a  recognizance  to  be  thi 

31;  Minn.  307.  former  "is  the  creation  of  a  fresh 

rec<^Ti)zance  is   matter  of  rec-  or  obligation  Je  novo,   while  a  n 

he  nature  of  a  judgment.      The  nizance  Is  an  acknowledgment  oti 

upon  it,  whether  a  leirt  facias  mer  debt   upon  record."     I   Bl.  I 

nmons,  is  intended   to  carry   it  341.     It  may  well  be  doubted  whi 

»:ution,  and  Is  judicial;  It  I«   an  (his  distinction  is  founded  In  reiaoi 

1  suit,  in  the  sense  that   the   de-  though  in  form  a  recognlxance  ma 

may  plead  to  It.      When   final  ways   be    the    aclcnowledgment 

nt  la  given,   the   whole  of  the  prior  debl.  In  fad,  it  ft  more  frequi 

lings     constitutes     one    record,  the  creation  of  a  new  obligation,  i 

Ilea  v.  Cobett,  3   Dall.  (U.S.}  the  caae  of  recogniiancet  entered 
for  the  appearance  of  a  defendai 

lognliance  is  a  debt  of  record  In  court;  and  a  bond  Is  often  gfven  mi 

ire  of  a   conditional  judgment,  as  additional  lecurtty  for  a  former  1 

1  recorded  default  makes  abto-  <.     Lanusse  v.  Pimptenella,  4  ' 

t  is  subject  only  to  luch  matter*  N.    S,  (La.)  43^;  Egcry  v.  Po«< 

arotdance  a*  may  be  shown  by  Tex.  col ;  Walcott  v.  IlendTicks,6 

I,  or  to  auch  matten  of  relief  aa  406 ;  Agalsse  v.  Gucdron,   3   Marl 

luce  the  court  to  remit  or  miU-  S.  (La.)  83;  Bour.  L.  Diet. 
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so  Appeal.  voL  i,  p.  6i6 ;  Auditors,  vol.  i, 
[CATION,  vol.  I,  p.  1020;  Bill  of  Excef- 
BooKS  AS  Evidence  ;  vol.  2,  p.  467 ;  Certi- 
;  County  Commissioners,  vol.  4,  p.  373; 
460 ;  Docket,  vol.  5,  p.  849 ;  Estoppel,  vol. 
i,  vol,  7,  p,  117;  Exemplification,  vol.  7,  p, 
.  7,  p.  42  ;  Falsifying,  vol.  7,  p.  801 ;  FOR- 
p.  435  ;  Garnishment,  vol.  8,  p.  1096;  In- 
>.  450;  Judgments,  vol.  12,  p.  58;  Judicial 
51 ;  Jurisdiction,  vol.  12,  p.  244;  Justice 

2,  p.  391 ;  Lost  Papers,  vol.  13,  p.  1059; 

).  88;  Mechanics'  Liens,  vol.  15.  p.  i; 

,,0.262;  Minutes,  vol.  15,  p.  618;  New 
Ordinances, vol.  17,  p.  235;  Recitals; 

;   Statutes;  Written  Instruments; 
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RECORD. 

I.  DETmiKUi. — A  record,  in  its  broad  and  general  sense, 
inoDorial  of  what  has  been  done ;  authentic  written  evidei 
considered  as  either  public  or  private,  but  usually  public*  1 
a  written  account  of  some  act,  transaction,  or  instrument,  dn 
up,  under  authority  of  law,  by  a  proper  officer,  and  designed 
remain  as  a  memorial  or  permanent  evidence  of  the  matter; 
which  it  relates.* 

The  common  division  of  records  is  into  judicial  and  legislati 

This  article  will  deal  not  only  with  judicial  and  legisla 
records,  but  with  what  may  be  termed  quasi  public  records, 
will  not  touch  upon  purely  private  records.* 

H  IiEOISLATITB  RlOOBDS. — In  England,  general  acts  were 
ways  enrolled  by  the  clerk  of  the  Parliament  and  dchvered  < 
into  chancery,  and  the  enrollment  in  chancery  was  the  orig 
record  ;"  but  as  to  private  acts,  the  bill  itself,  filed  and  sealed 
remaining  with  the  clerk  of  the  Parliament,  is  the  original  reco 
In  the  United  S/a/es,  the  practice  is  to  enroll  all  acts,  both  | 
eral  and  private;  but  the  practice  in  regard  to  the  manner ol 
rollment  varies  in  the  different  States.'  The  legislative  rec 
which  is  regular  upon  its  face,  is  conclusive  evidence  of 
due  passage,    and  the  terms  of  the  act.     It  is  of  such  abso 

1.  Anderson's  Law  Diet.  But  see  Kerr  i>.  Parish,  js  Mist. 

a.  Black's  Law  Diet.     The  definUlon  F"''  "  Preslej,  50  Ala.  34J, 

from  Bouvier'a   Law   Diet,  is  similar;  Print  In  PuWlc  Becorda.— II  is  n 

"A  writlen  memorial  made  by  r   pub-  objection   to   the  validitr  ot  an 

lie  officer  authorised   by  law  to   per-  nance  that  it  was   recorded  by  pa 

form    that  function,  and  intended  to  »   printed   copy    in    the   record! 

•erve  as  evidence  of   something  writ-  Ew banks  i..  Ashley,  36  111.  177. 

ten,  said  or  done."  Maxwell  v.  Hartmann,  ;o  Wis.  6C 

F«neU  Vrltlitf*  In  PnbUo  Bcoordi — 


1.  The  term  record  signifies,  fin 


(See   .!«,  wlrVijoe;  W.m.K  1»-  leg  ■■■tore',  roll;  .econd.lhemd, 

iTRU..»T.).     Writing    io    pencil   i.  f?ll  "'  •  e"""  •>!  ™n>pelenl  ]«> 

.ot  .ulllelet.1  1.  pwef.  dimwn   to   be  ,■-"■     B.gelow  „„  E.top pel  3.  R. 

l..e<l  io  legel  proeiedinp,  whieh  -uet  "J  't',.""";?'!;''   °'  'JJ*  '?!"" 

liecome     pitblie     recori,.     Stone     ,..  J."!"',""   '  "^'    """    °'  '"' 


more  fully  treated  under  the  i 


Hicks,  34  N.H.  395. 

A  petition  for  a  new  highway   will  Statotbb. 
be  dismissed  if  the  objection  that  it  Is         5.  College  of  Physicians  and  & 

signed  wi^  a  Pencil   is   made  s^on-  „.  Herbert,  3  Keb.  587 ;  5  Comyn 

•biy.     Lord  V.   Dunbarton,  55   N.   H.  Parliament,  G.  »3. 
345.     See   Caldwell  V,  Center,  30  Cal.        (.  r„    v.    Arundel,    Hob.   ii. 

539;  89  Am.  Dec.  131.  Coke's  Rep.  58. 

And  while  It  seems  that  the  rule  ap-         T.  Commonly  a   bill,  having  p 

plies  to  all  public  records,  it  may  be  both  houses,  is  reported  by  a  cot 

relaxed  for  good  cause;  thus,  a   mem-  tee  as  properly  enrolled;  this  em 

orandum  made  in  the  treasury  depart-  bill  is  signed  by  Ihe   presiding  ol 

ment  of  the  republic  ot  Texas  in  1837,  of  both  houses,  and  then  by  the 

when  the  republic  was  st  -uggling  for  ernor  of  the  State.     Then  it   is  p 

an  existence,    and    when    its    records  In  the  proper  custody.     See  Pan| 

were  carelessly  kept,  was  held  proper-  v.  State,  31  X,  J.  L.  ig.  for  the  ci 

ly    admitted    in    evidence  as  a  public  in   AVic   Jersry.      In  Catijornio 

record,    although      made    in    pencil,  Sherman  r.  Story,  30  Cal.  353:  81 

FrknkUn  *.  Tlernan,  63  Tex.  93.  Dec.  93.    See  Staiutks. 
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mclusiveness  that  it  may  not  be  contradicted  by  any  manner 

:trinsk  evidence.* 

m.  Judicial  Bwosd. — 1.  Definition. — A  record,  in  judicial  pr 

A^inrre  i=  th..  written  history  of  the  proceedings  and  trar 
kept  as  a  memorial  thereof.* 
{  the  strict  mode  of  procedure  is  to  ent 
roll  all  the  pleadings  and  proceedings  up  to  tl 
xl  of  a  venire,  and  the  subsequent  proceedini 
inclusive.  The  roll,  when  completed  \ 
il   judgment,  has   the  name  of   the   judgmei 


hit.  Et.  (3rd  clow  on  Estop,  p.  35.)  The  orig 
V.  StoiT,  30  of  the  practice  of  recording  t 
;  Pangborn     proceedings   of    a   court,  which 


40;    Hirt  V.  peculiarity    of    the    English    law. 

See   Stat-  not  definitelj-  known.     The  term  n 
ord  is  itself,  in  its   immediate  derii 

Wet.  (Mass.)  tion,   French,   and   that   the    practi 

19  Me.  335 ;  itself  is  French  is  shown  by  the  fi 

io  436.     See  that,  while  no  trace  of  il  ia  to  be  d 

I,  44    Conn,  covered  among  the  Anglo-Saxon*, 
existed  in   the  law  of  France  at  ]ar{ 

ceedings.   Is  at   least  as   early   as   al   the  Norm: 

luit  from  iU  Conquest,  and  in  a  shape  exactlr  sir 

linalion,   In-  ilar  to  that  which  it  bore  in  Normand 

law  thereon,  It   appears   that   in   the   Norman  li 

officer,    for  recorder  anciently   signified   to  feci 

ig  the  exact  or  testify  on  recollection,  as  occaeli 

V.  Murphy,  might  require,  what   had    previout 
passed  in  court,  and  that  this  was  tl 

,   paper   hai  duty  of  the  judges  and  other  princlp 

place      of  perwjns  who  presided  at  the  Placitui 

1  of  the  rec-  thence  called  recordeiirt.     A    vestij 

as,    otl  that  of  this  is  found  in  the  principle   a 

se;    but    in  ciently  recognized,  that  the  record 

>f  the  Eng-  properly  not  in  the  parchment,  but 

ante  roodlfi-  the  breast  of  the  judge.     Year  Book 

ipted.  Burr.  Henry  VI,  p.  39.     It  appears  that  tl 

'    Davidson  early  practice  was  to  put  the  procee 

Ings  down  in  writing  at  the  time 

or   remem-  judgment  rendered   or   at  convenle 

nent,  of  the  Intervals,    such    as    an    adjournmei 

a  court  of  From  this  the  necessity  of  greater  a 

to  hold  plea  curacy  naturally  developed  the  pra 

□f  the  com-  tice  of  making  contemporaneous  mi 

;   Wright  V.  utes,  and  although  they  were,  perhaf 

10.  at    first     merely    subordinnte    to    tl 

ord  signifies  a  final   judicial   record   or   report,  thi 

■on  which   the  soon  became  themselves  vested  wii 

(actions    of     a  that  name  and  character. 

awn  up  by  ita  The  time  when   the  practice  of  r 

then  deposited  cording,  in  the  present  sense  of    tl 

ttuam   ret  me-  term  began,  may  be  said  to  be  short 

583;  3  Bl.  Com.  after.  If  do)  at  the  date  of  Gtanvilk 

tit  "Record ;"  Treatise.      The  series  of  records  no 

■d."  extant     begins     with     the    reign 

BMord.— (See  Richard  I.     See  report  of  the   Cor 

eph.  PI.  35,  37,  missloners  on  Public  Records,  and 

note  II ;  Big-  Reevet  Hist.  Com.  L.  iiS. 
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roll,  and  is  deposited  and  filed  of  record  in  the  treasury  of 
court.' 

The  commoO'law  practice  in  making  the  record  is  still  i 
measure  followed  in  some  States,  and  the  papers  in  the  cause 
required  to  be  copied  with  more  or  less  detail  into  books  kept 
that  purpose.'  But,  in  the  modern  practice,  the  usual  custoi 
to  file  the  pleadings,  process,  etc.,  with  the  clerk  of  the  court, 
the  file  so  made,  supplemented  by  other  necessary  writing; 
entries  by  the  clerk,*  constitutes  the  record.*  The  mattersin 
record  are  stated  in  the  third  person'  and  present  tense.*  i 
this  is  the  better  form,  although  records  which  did  not  obsi 
the  strict  form  as  to  tense  and  person  have  been  sustained.' 

2.  Wliat  ConatitntM  the  Record. — There  must  be  a  record 
-memorial  of  the  proceedings  of  a  court  of  record  in  every  ci 
in  order  to  support  and  give  eflect  to  such  proceedings,'  and 
to  enable  a  party  to  the  action  to  present  those  matters 
review  to  a  superior  court,  by  a  writ  of  error.* 

As  a  memorial  of  the  cause  necessary  to  support  and  give  el 
to  the  action  of  the  court  therein  the  question  that  arises  i: 
course,  to  its  sufficiency.  But,  from  the  fact  that  this  w 
matter  of  the  parts  of  the  judicial  record  is  largely  a  matte 
practice,  a  specification  of  the  essential  constituents  of  the  re< 
of  a  cause,  which  will  hold  true  under  all  circumstances  and  ii 
courts,  cannot  be  made.  It  may,  however,  be  stated,  as  a  ger 
rule,  that  the  record  must  show  that  the  court  had  jurisdictic 

1.  Stephen  oa  PI.  ( Titer's  ed.),  6i,  to  be  lUted  In  the  pretvnt  teni 
ii6,  i[4,ia6,i4i-44;  Freemanon  Judg-  fraeerf turn  rat  not  fmrrrflum 
menta.  i;!,  ^  75:  Abbott's  Law  Diet.,  but  the  acts  of  the  parties  theiric 
Cerf.  Judgment  Record  or  RoU,riViH«-  mav  be    properlj    Btatrd  as  pif^i 

Smlth'i  Act.  at  Law  164;  Boote's   Suit  Chit.  Crim.  L.,  p.  710,   liliti/:  Ha 

«t  Law,  136,  T43,  143.  Clarke,  1  Mod.  61 ;  Rex  t'.  Youn) 

2.  Btack  on  Judgment!,  4  114;  Ana-  Comb.  358;  Rex  t*.  Perin,  1  bi 
lej  v.  Carlos.  9  Ala.  973;  Willard  1..  303;  Rex  v.  Hall,  1  J.  R.  3*0.  " 
Harvey,  34  N.  H.  344.  therefore,  if  it  Is  stated  that  the  si 

As  an  illustration  of  the  statutes    to  was  commanded    instead    of   is 

this  effect,  see  OAto  Civ.  Code  of  Proc,  manded,  the   error   will    be   fatal 

4  1146.  Chit.  Crim.  L.,  p.  730;   Rex  v.  Pe 

And  for  a  form  of  such  record  under  Saund.  393. 
this  statute,  see  Yapie's  Code  of  Prac.         T.  State  i.  Martin,  »  Ired.  (N  1 

&  Proc.  i3o.form  in.  loi ;  State i.  Reeves,  6  lred.(N.i 

I.  See  Slimson  T.  HugKins,  9   How.  19;    Hamilton  r.  Com,  16  Pa.  St. 

Pr.  (N.  Y.)8ft;i6Barb.  {N.Y.)  658.  aj  Am.  Dec.  485;  Tajlor  t-.  Cor 

4.  See  Vail    v.  Iglehart.  69  III.  33];  Pa.  St.  131. 

Stevlson  T'.  Earnest,  80   III.513:  Em-  a    See  iVr/ra,  this  title. It^irficr 

err  r.  Whitwell,  6  Mich.  486";  Mver  r.  mary  Evidemre;  Honi  Proved. 

Verner.  to  W.  N.  C.  (Pa.)  (38;  Clark  ».  See   Error,  Writ  of.  vol. 

v.  Depew,   35    Pa.    St.    509;  64    Am.  Sio,  n.  2. 

Dec.  717.  10.  Philadelphia  R.  Co.  n.  Trii 

B.  Steph.  on  PI.  63.  ioWhII.  (U.S.)  367;  Fisherc.  Co. 

5.  Steph.  PI.  60;  Hamilton  V.  Com.,  ell.  5  Pet.  (U.  S.)  354;  Kenned 
l6Pa,  St.  1J9.  Pickering.  Minor  (Ala.)   137;  Bri 

In  regard  to  the  record   In  a   crim-    r.  Jamison.  46  Iowa  68;  State  v.  I 
Inal  action,  Mr.  Chlttrta^'s:  "In   the     well.  35   Me.   119;   Turns   r.  Con 
record,  all  the  acta  of  ttie  court  ought    Met.  (Maas.)  134;  Com.  v,  Hogan, 
476 
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less  jurisdiction  is  presumed,^  and  that  a  judgment  was  in 
:t  rendered*  in  the  cause*  If  there  are  any  other  matters, 
idgment,  these  also  should  appear  in 
sues  have  been  joined,  it  should  be 
iues  have  been  tried  in  some  man- 
o  authorize  the  Judgment,'  These 
:icularly  observed  in  criminal  cases, 
ion  is  for  a  capital  offense,  because, 

ich.  tral«,  staling  thai  after  a  full  hearing 

:tz-  of  the  case,  the  complainant  withdrew 

i,  7  his  prosecution,  and   it  was   therefore 

qo;  ordered  that  the  said  Franklin   O.  (the 

tick  ptaintilf)   be   discharged.     Held,    that, 

a«  the  record  was  not  sufficient  to  ahow 

by  that  a  warrant  was  issued  against  the 

the  plaintiff,  nor  an  acquittal,  on  the  third 

war  count,  it  did  not  support  the  allegation 

of  of   prosecution    in    the     third    count.. 

III.  Saj'les  V.  Briggs,  4  Mel.  (Mass.)  431. 

ac-  I.  See  Ellsworth  v.  Learned,  t\  Vt. 

ind  535i  Knapp   v.  Abell,  10  Allen  (Mass.) 

the  jSji  Gregnon  v,   Astor,    l   How.    (U. 

ler-  S.)   340;    I   Blsh,  Crlm.   Proc.,  }   1347. 

son  See  Garnishm&nt,  vol.  S,  p.  1361, 

The  Probablj'   In  harmonj'  with  the  rule- 
re-  of  the   text,  although  no  such  rule  vus 

of  expressed  in   the    decision,    is   the  re— 

I.  3,  qulremenl  of  a  record  that  it  shall  stiiie 

of  the  time  when  a  judgment  is  dcfaulied, 

<Ao.  the  court,  that  Ihe  defendant  was  culled 

t  Is  and  failed  to  appear,  and  the  conclu- 

Ihe  sion    of   law,    that    Is,   Che   judgment, 

ade  Wales  v.  Smith,  reported  In  a  note  to- 

,  it  Davidson   v.   Murphy,   13  Conn.  317; 

the  O'Connell  v.   Hotchkiss,  44  Conn.  51. 

See  West  v.  Hayes,  ji  Conn.  533. 

7v,  4.  In     Sayles     v.    Briggs,     4     Met. 

70-  (Mass.)  4J1,  the  count  by  Hubbard,  J., 
said:  "A  record  is  a  memorial  or  history 

la.)  of  [he  judicial   proceedings  in   a  case, 

;37;  commencing   with   the   writ    or    com- 

55;  plaint,  and  lerminaling  with  the  judg- 

ss.)  ment;  and  the  design  is,  not  merely  to 
settle  the  particular  question  in  dlffer- 

dg-  ence  between  the  parlies,  or  the  gov- 

of  emment  and  the  subject,  but  to  furnish 

ow.  fixed  and  determinate  rules  and  prece- 

V.  dents  for  all  future  like  cases.  A  rec- 
ent, ord,  therefore,  must  be  precise  and 
clear,  containing  proof  within  Itself  of 
cu-  every  important  fact  upon  which  the 
net  judgment  rents." 

set  5.  See   Default,   vol.  5,  p.  496  m,. 

tort  note  7. 

ced  In    summary  proceedings,  every  fart 

'ar-  which   is    necessary  to  give  the  court 

■f  a  jurisdiction  and  to  authorize  the  judg- 

[la-  ment,  must  appear  of  record.  Curry  v.. 


JndUkl  iMord. 

in  such  cases, 
of  substance.' 

Munford,  s  Hels 
«.  Taylor.'s  Hei 
V.  Boone.  7  Heif 

Ifatause'ilr 

Bhould  be  mad 
Bovd  V.  Carroll. 

K»clt«,— The 
placita,  that  it 
record  prei>ents 
4:ourt.  La  wren  ( 
Dukes  V.  Rowle 
Chicat-o,  59  III. 
«3  111.496, 

ConfaitioB  of  i 

in  such  proceed 


that  the  debt  ii 


Dec.  485:  Fou 
338 ;  Drake  i 
jijl ;  Sliapoonir 
Tei-.  2.9. 

But  "there  ar 
cused  person,  so 
others  not,  of  v 
■no  notice — such 
pulsory  process 
to  call  witnessc! 
those  of  the  pro 
to  be  heard  by  ^ 
one  of  them, 

■ol  the  record ;  f c 
be  denied,  there 
brin^in);  upon  1 
the  denial."  S( 
Pa.  St.  108. 

But,  while  gr 
<]uired  o(  the 
cause  than  need 
ing  the  record  c 
o(  the  technical 
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1313  wJJHri  amf,,    "liis*  im 
be  b^  zzxmmr  -n 

ihi  "^     ^ 

ord  is 

V.  Cool.  44 


— ^The  record 
at  which  the 
Hogin.    113 
•btatc,  2  Hnmpii.  (T( 
State,  7  Humph.  (T< 
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RECORD. 


Wbat  Canltitutaa  Oia  Bi 


3-A.)     Since  the  object  of  the  arraign-  eral  value,  and  will  not  be  attem 

tnent    Is    to    obtain     ■     plea,    if    the  Thus,  in  Turnsi.Com.,6  Met.  (W 

record    ahowK    a   plea,   a    formal    ar-  334.  in   recard  to  an  objection  fc 

raignment   need    not   also    be   shown,  record  relied  on  as  error,  that  il 

Harmon  v.  Stale,  it  Ind.  311;  Sohn  v.  not  appear   bv   the    record    that 

State,    18    Ind.  389;    Turpin   r:  State,  prisoner    was'  tried    and   the    ve 

80  Ind.  148:  State  V.  Braunschweig,  36  rendered  on  the  oath  of  twelve 

Mo.  3^7;  Plasters  v.  State,  I  Tex.  App.  and   that  the  record  did   not  coi 


then 


47'- 

1  he  defendant's  plea,  being  nccessarv 
to  a  lejjal  (rial  and  conviction,  must  bt 
shown  by  the  record.  Jobnson  v.  Peo- 
ple. J2  III.  314;  Avlesworth  v.  People, 
65  III.  301;  Yundt  !■.  People.  61;  III. 
37;;  Price  I'.  People,  9  III.  App.  36; 
Hoskins  v.  People,  84  III.  87 ;  15  Am, 
Rep.  433;  Avery  v.  People,  11  III!  App. 
331;  Graeter  v.  State,  54  Ind.  159;  Tin- 
dall  V.  Slate,  71  Ind.  314;  Grigg'  j;  Peo- 
ple. 31  Mich.  471:  Pringle  f.  Stale.  J 
Tex.  App.  300;  Parchman    v.  State.  3     pei 


tried,  r 


a  of  the  juro 


r  sho- 


wful   I 


that  they 


,   the 


bhaw,  C.  J,  Eaid:  "This  le 
usage  and  practice,  and  each  Slat 
this  respect,  may  have  its  own  1 
lations;  and  the  practice  of  one 
have  little  weight,  as  authority,  ir 
other.  In  this  commonweallh,  I 
appears  to  have  been  con^iderabl 
versity  of  practice  in  diiferent  r 
tics,  as  to  inserting  the  names  oj 
"  in  the  record,  a     ' 


Tex.   App,    ily,    17    A 
Peeler  P.  Stale.' 3  Tex.  App.  347;  Sat-     ii 
terwhlte   v.  State,   3  Tei.    App.    4^8;     r 
Perrv  r.  Slate,  4Tex.Apn.  566;  More-     ii 
head  V.  State,  7  Tei,  App.  136;  Pate  v. 
State,  IT   Tex.   App.   191;   Douglass  r. 
State,  3  Wis.  820. 

A    record    of   proceedings    upon 


<ity  in  the  ti 
iods.     But  there  ij 


Ll  diitt 


I  full,  in 


criminal  complaint,    which   sets   forth     of  it  ij 


of   law,  requiring   the 

s  to   be  inserted  i 

d  of  each  particular  case. 
is  a  convenient  practice,  and 
proper  to  be  recommended  and 
served ;  and  in  most  counties 
adopted;  but,  in  point  of  law, 
of  opinion   that   the   ■ 


or,  for  which  the  j 


that  the  defendant,  on  his  arraignment, 

was   "asked  by   the  court   whether  he 

guilty    or    not    guilty  of   the    offense 

charged  upon  him;" 'sufficiently  shows 

that  the  defendant  was  asked   to  plead 

lo  the  charge.     The  omission   of  the 

word  "is"  does  not   leave  the  meaning     People,   6   111.  App.   154;   Hoi..,, 

of    the    record    in    doubt.      Com.    v.     People,  10  III.  478;  Morgan  r    Pe 

Harvey,  103  Mass.  451.  (111.  1891).  16  N.  E.  6^1 ;  Beauchnr 

Joinder  In  lasne. — It  is  not   essential     State,  6  Blackf.  (Indj   199;  leffrji 
that  any  issue  should  be  stated  as  hav     Com.,  12  Allen  (Mass.)  145;  Kie  1 
Ing  been  [oined  between  the  Slate  and     .S  ,  27  Fed.  Rep.  351. 
the  defendant,     i  Chit,   Cr.    L.    710;         See  also  Ikuictmen't,  vol   10,  n, 
Rex  ti.  Purchase,  15  How.  St.  Tr,  651 ; 
Rex  T>.  Royce,  4  Burr.  1073;  Slate"  t. 
Carroll,  5  Ired.  (N.  Car.)    139;  Haw- 
kins V.   State,   7  Mo.   190,   Berrian   v. 
State,  11  N.  J.  L.   9;  State   v.   Smith, 
Peck  (Tenn.)  161;.     See  also  Henrv  v. 
State,  33  Ala.  389;  Com.  f.  McCaiilev, 
lOS  Mass.  69.     CoHfta.  State  v.  Fort,'i 
Law  Repos.  (N.  Car.)  510. 

TrlU  bj  Jnry.— The  requirement  that 
certain  matter.t  be  entered  of  record, 
in  reeard  to  many  matters,  as  the  entry 

of    the  names  of  the  jurors,  the  fact  . 

that  they  properly  qualified,  that  tiiey  Slate  v.  Phillips,  iS  La.  Ann. 
were  in  legal  custody,  etc.,  depends  so  Stale  v.  King,  18  La.  Ann.  4J1; ;  1 
greatly  upon  local  usage  and  practice  v.  Campbell,  i  How.  (Miss.)  J4; 
that  a  compilation  of  the  authoritiei  v.  Mills,  4  Smed.  &  M.  (Miss,) 
on  these  questions  can  be  of  small  gen-  Nels  v.  Slate.  2  Tei.  jSo;  Drak 
480 


it  may  be  revetted." 

ut  see  the  following  cases  as  i 

'~~  "  "   "lirements:  Gar 


When  the  record  shows  that  th. 
fendant  u.is  tried  by  a  jury  of  six  1 
it  must  also  show  that  he  waived 
righr  to  a  panel  of  livelve  ju 
State  :■.  Van  Matre.  49  Mo. 
Vaughn  ;■.  Scadc,  30  Mo.  600;  Br 
T'.  Hannibal  etc,  R,  Co,  37  Mo.  39 

SvearlnK  of  the  Jtirj.— The  re 
must  show  that  the  juron  who  ' 
the  Issue  were  sworn.  Lawsoi 
St.ile,  J5  Ark.  106;  Barbour  v.  Stat 
Ark.  61;  Stale  r.  Gates,  9  La.  Ann 


WhM  ConMltntM  the  Btedrd. 

Of  Dttradut.— When  the 
•f  the  aetendant  at  the  trial 
7  to  the  validity  of  the  con- 
:  must  be  shown  by  the 
rraham  i'.  State, 40  Ala.  Gro; 
3tate,  14  Ark.  620;  Bearden 
)  Ark.  331 ;  Scaggs  i'.  State, 
E  M,  (MisB.)  7J3;  Gaiter  u. 
MiM.  441 ;  Stubba  v.  Slate, 
6;  Long  V.   State,  M  Mfai. 

V,  Matthews,  10  Mo.  55; 
^rosB,  37  Mo.  333*  State  v. 
relg,  36  Mo.  397;  State  v. 
o.  336;  State  V.  Barnes,  59 
itate  V.  Jones.  61  Mo.  131; 
illeo,  64  Mo.  67 ;  Burlev  i.. 
Jeb.  385;  Sperry'a  Case,  9 
I.)  633;  Hooker  v.  Com.,  13 
-)  763;  Shapoonmash  v,  U. 
,  Ter.  319. 

fSTITUTIOKAL    LaW,    vo\.  3, 

•iylv«iiia,  this  it  a  requisite 
ird  of  a  criminal  case,  where- 
I  conviction  tor  a  capital 
unn  V.  Com.,  6  Pa.  St  384; 
E>.  Com.,  t6  Pa.  St  139;  55 
|8s;  Dougherty  f.  Com.,  69 
.  But  in  felonies  not  capi- 
.  the  contraiT  appears  of 
:  presence  of  the  prisoner 
esumed.     Holmes   v.  Com., 

be  deemed  sufficient  if  the 
>(  the  prisoner  is  shown 
nable  certainty  by  recitals 
ord,  or  11  may  lie  properly 
om  the  whole  record.  Kfe 
7  Fed.  Rep.  351;  Sweeden 
(  Ark.  »? ;  State  i-.  Wood, 
S;  Schirmer  r.  People,  33 
hodes  ;'.  State,  13  Ind.  14; 
People.  4  Neb.  330;  Steph- 
ple.  19  N.  Y.  549;  4  Park. 
N  .  Y  )   .?:o;  State  --.  Cart- 


S.3:i; 


It  the  weight 
ty  holds  that,  when  It  is  a 
u  a  valid  trial  and  convic- 
he  n/lociilioB,  or  formal  ad- 
e  judge  to  the  prisoner,  ask- 
he  has  anything  to  say  why 
hould  not  be  pronounced 
m  be  delivered,  the  record 

that  this  hax  been  done,  i 
1.  Proc.,*i358;  i  Chit  Crim. 
d   D.  (n);  Rei  v.  Geary,  i 

Rei  V.  Speke,  3  Salk.  368 ; 
itate,  1 1  Gi.  353;  James  f. 
Ilss,  57a;  Saflord  v.  People, 
.  R<T>.  (N.  Y.)  476;  Gra- 
jple,63  Barb.  (N.  Y.)468; 
N.   y.;     149;    HamlltOQ   r. 


RECORD. 


mftt  Ooutintw  tk*  ii 


^  the  constituents  of  the  judicial  record,  or  judgment  rol 
I  civil  and  criminal  cases.'  The  purpose  of  the  statute 
enumerating  the  contents  of  the  judgment  roll,  is  to  c 
the  common-law  rule  which  has  been  stated.^ 


,  i6  Pa.  St.  iJ9;j5  Am. Dec.  46s: 
;her^  v.  Com.,  69  Pa.  St  ^86. 
t  it  hai  been  held  that  this  is  not 
«ary  in  cases  where  the  convic- 
■  for  oSensea  not  capital.  State 
lefle,  13  Iowa  603;  State  i.  Ball, 

0.  334. 

id  it  has  tieen  said  that  it  will  be 
imed  that  the  court  did  its  duty 
il  matter  unless  it  appears  from 
ill  of  exceptions  that  it  was  not 
,  Carper  -v.  State,  ly  Ohio  St. 
Bartlett  v.  State,  iS  Ohio  St  669. 
n  neither  ot  these  cases  was  the 
rcution  for  a  capital  offense. 
here  the  record  stated  that  the 
.  "after  hearing  the  defendant," 
teded  to  pronounce  sentence,  this 
',  although  informal,  was  held  to 
utficient.     Edwarda   v.   State,  47 

S8i. 
e  expression  in  the  decree  of  the 

that  "the  prisoner  having  t>een 
{hi  into  court,  and  having  nothing 
Ter   in   arrest   of  judgment"  was 

to  implj  that  the  prisoner  was 
t  il  he  had  anything  to  say  why 
nee  should  not  be  pronounced 
lat  him,  and  was  deemed  sufficient. 
!  V.  Fritz,  17  La.  Ann.  360;  State 
igel,37  La.  Ann.  37J. 
Iff*  to  Its  Jury. — When  a  statute 
ides  that  ''charges  made  by  judges 
ries  in  all  criminal  cases,  shall  be 
:ed  to  writing  and  tiled  in  the 
"  if  a  charge  to  the  jury  has  been 

1,  but  is  not  of  record,  such  record 
fective.     Duggan   v.   State,  9  Fla. 


See  People  v.  O'Brien  (Cal.  1891; 
>c.  Rep.  363. 

See  Thomas  v.  Tanner,   14  How 
N.  Y.)  426;  Reid  v.  Case.  14  Wi. 


to  the  service  of  ■ 
Kelly.  34  Cal.  391;  94  Am.  Dec 
Weeks  v.  Gold  Mln,  Co.,  73  Cal 
Barney  v.  Vigouscauz,  75  Cal. 
Carver  v.  Carver,  64  Ind.  194; 
comber  v.  Mayor  etc.  of  N.  'V 
Abb.  Pr.  (N.  Y.)  35. 

See  Dbpault,  vol.  5.  p.  496  n, 
land  3;  p.476,  n.i. 

But  If  jurisdiction  Is  othe 
shown,  t.  g.,  if  the  defendant  ap; 
the  summons  and  the  proof  of  « 
need  not  appear.  As  to  sumi 
lloffnung  V.  Grove.  18  Abb.  Pr 
Y.)  14;  Miller  i'.  White,  10  Ab 
N.  S.  (N.Y.)  38c;;  Baldwin  r. 
ster,  68  Ind.  133.  A«  to  the  pn 
service:  Boaw'orth  v.  Vandewalk 
N.  Y.  S97;  Christal  v.  Kelly,  f 
Y.  285;  Dean  r,  Roseboom,  u 
Week".  Dig    123. 

nool  of  Ho  Aiuwar. —  When  pr 
no  answer  is  required  upon  judj 
by  default  it  should  appear  of  n 
llahn  V.  Kelly,  34  Cal.  391;  94 
Dec.  743.  See  dictum  to  this 
in  Thomas  f.  Tanner,  14  How 
Y.)  426.  by   Harris,  J. 

Dcelalon  of  tlia  Court  ajid  Uia  T 
of  tha  Jmy. — The  decision  of  the 
should  be  made  a  part  of  the  gudj 
roll.  Thomas  i'.  Tanner,  14  Hoi 
(N.  Y.)  436;  Weyman  v.  Na 
Broadway  Bank,  59  How.  Pr.  (h 
33a.  \i  there  is  a  trial  by  jur 
verdict  of  the  jury  should  be  n 
part  of  the  record.  Overton  v 
tional  Bank.  3  N.  Y.  St  Rep.  i6{ 
Criminal  Procedurb,  toI.  4,  j 
n.  4;  Verdict. 

But  a  verdict,  in  order  to  bt 
properly  a  part  of  the  record,  m 
received  by  the  court     U.  S.  v. 

n,6  Wall.lU.S  )a9i,     SeeMa 


nnioiu  uld  ptoof  of   B«me*.-.As 

V.   Ashton,   4   Har.   &   M.  (Md. 

nly  way  a  person  can  be  got  into 

Thus,  a  verdici  without  a    judj 

is  by  summons  Issued  and  served. 

cannot  be  given  in  e>-idence.     Di 

immona  and  proof  ofthe  service  of 

son  T.  Jude,  3  Bibb  (Ky.)  c;; ;  H 
V.  Carruth.  Treadw.  <:on8t  (S. 

lummons  are  a  necessary  part  of  [he 

roll,  when  the  judgment 
ion  is  obtained  by  default 
t  of  appearance.  As  to  the 
■  ;  Hahn  v.  Kelly.  34  Cal.  391; 
.  Governor,  4  Blackf  (Ind.) 
nower  v.  Cochnowcr,  37  Ind. 
ik  V.  Barthold,  73  Ind.  21.     As 


The  reason  for  this,  probably,  i 
such  unaccepted  verdicts  or  Gt 
are  not  adjudications  or  parts 
judications.  Hawks  !■.  Truesdi 
Mass.  557;  Boston  Blower  C 
Brown.    149   Mass.   431.      In    .\i 


d  iMort.  RECORD,  Whkt  CoutiintM  Um  Bwoid. 

lese    provisions  generally  direct  that  the    judgment  roll  be 

:  and  filed  after  entering  the  judgment   in  the   judgment 

But    it  was  not  intended  that    the   omission  to  do  so 

Id  affect   the  existence  of  the   judgment."     The  provision 

lied  immediately  after  the  entry  of 

'ed  in  regard  to  sequence ;  the  filing 

there  is  no  entry  in  the  judgment 

record  of  the  cause  for  any  purpose.* 

:rk  or  judge  to  sign  the  judgment, 

do  so,  being  merely  a  clerical  error, 

of  the  judgment.*    Since  it  is  the 

make  up  the  judgment  roll,  if  the 

in  of  the  clerk,  is  defective,  the  court 

by  and  filed.     Sharp   v.   Lumley,  34  Cal. 

■nts  611. 

ind  But  filingthe  judgment  roll  has  been 

ot  treated  as  a  prerequisite  to  the  entry  in 
on-  the  judgment  docket.  If  the  roil  is  not 
ne-  tiled.but  the  entry  in  the  docket  is  made, 
ms;  hi^Id  (o  be  an  unauthorized  act  and  ere- 
mly  ates  no  lien  on  the  lands  ot  the  debt- 
are  or.  Townshendi'.Weison,4  Duer<N. 
<JB-  Y.)  3+1- 

red  3.  Emeric  v.  Alvarado,  64   Cal.  519; 

ling  Rockwood  i'.  Davenport,  37  Minn.  533 ; 

y  a  Lentilhon  v.  New  Yort,  3   Sandf.  (N. 

ons  Y.}7li.     But  see  Appleby  t.  Barrr,  1 

in-  Robt.  (N.  Y.)  689. 

uch  A  strict  compliance  with  this  provj- 

lar-  sion  of  the  code  would  seem  to  make  it 

and  the  duty  of  the  clerk .  to  enter   a  judg- 

or  ment  on  the  verdict  and  make  up  and 

BO  Rle   a    judgment  roll   immediately  on 

ent.  receiving  tne  verdict,  unless  otherwise 

;  or  ordered  by  the   court.     This,  however, 

on-  1b  not  so  regarded,  and  such  is  not  the 

be  the  practice.    In  practice  the  judgment 

ised  roll  is    not  usually  made  up   and   filed 

und  until  the    costs  are   adjusted   and    the 

■cly  party   is    prepared  to  have    the  judg- 

:  or  ment  perfected   and   docketed.     Stim- 
sonr.  Muggins,  16   Barb.  <N.   Y.)  659. 

lent  Siitr7  of   Oocta    in  the  KMord.— The 

the  theory  of  the  code    is  that  on   making 

Wik  up  the  judgment  roll  *nd  entering   the 

(N.  proper  judgment,  the  clerk  shall  leave 
blanks  for  the  insertion  of  the  costs  and 

nn.  fill  them  up  after  laialion.     Cotes   v. 
Smith,  19  How.  Pr.fN.  Y.)  316;  Petrie 

lat-  v.  Fitzgerald,  ^  Abb.  Pr.  N.  S.  (N.  Y.) 

the  354;  Graham  i'.  Pinckney,  7  Robt.  (N. 

1  as  Y.)  147;  Stimson  v.  Hugglns,  16 Barb. 

Dry.  (N.  Y  I  658, 

(N.  B-Secombe  f.  Steele.Jo  How.(U.S.) 

94;  Barllett  r.Lang,  2  Ala.  161;  Platte 

1  Bi  Co.  V.  Marshall,  ici  Mo.  345 ;  Van   Al- 

the  fltyne  t-.  Cook,  is  N.  Y.  489;Osburn  r. 

up  State,  7  Ohio   i\i.     Comparr   MorrU 

4ai 
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jpon  appeal  will  not  usually  treat  it  a 
ivili  order  the  defects  remedied  as  ol 
But  the  maxim  that  equity  looks  upo 
to  have  been  done  does  not  supply  t 
record  of  judicial  proceedings  by  t\ 
iuty  it  was  to  have  recorded  them,* 

But  many  matters  may  be  properly 
record,  although  they  are  not  always 
3rd  of  a  case  is  very  often  introduced 
poses  than  merely  to  prove  the  adj 
orought  before  a  superior  court  of  apf 
merely  to  ascertain  whether  or  not  thi 
port  the  judgment.  Air  matters  pro 
ind  properly  incorporated  therein,* 
appellate  court  when  brought  before  i 
employing  a  bill  of  exceptions.'  B 
will  consider  those  matters  only  whic 
af  the  cause,"  when  it  is  wished  to 


f.  Patchin,  34  N.  Y.  394;  8j  Am.  Dec.  Winr 

jii.  See  also  ArtlstriB'  Bank  ti.  Tread-  186; 

*e!l,  34  Barb.  (N.  Y,)  553.  99;  C 

1.  ThuE,  the  omission  of  the  answer  Bill 

Is  not  necessarilj  fatal.  Renoull  v.  Har-  n.  6; 

ris,  1  Sandf.  (N.  Y.)  641 ;  nor  the  omis-  8,  p. 

lion  of  the  verdict.  Cook  v.  Dicker-  2,  0. : 
son,  t    Duer  (N,   Y.)  679.    See  alio       It  1 

Schenectady   etc.   Plank  Road  Co.  r.  that 

Thatcher,  6  How.  Pr.  (N.Y.)  3j6;  Doe  part 

V.  Grimes,  i  Pet.  (U.  S.)  469.  to    tl 

3.  King  I'.  French,  1  SawT.  (U.S.)  medii 
,45-  '■■  Ni 

9,  See  infra,  thit  title.  The  yudiciai  Missl 

Retard  in  Bvidrnce — /•  General,  New 

4.  Valentine  t.  Norton,  30  Me.  194;  38  M 
Paul  V.  Husiey.  35  Me.  97;  Carroll  !■.  v.  C 
Stale.  34  Tex.  App.  318.  Fislie 

A  plea,  which  has  not  been  to  In-  Dicki 
doricd  and  filed  as  to  require  the  notice         Wl 

of  the  lower  court,  cannot  be   regarded  did  n 

by    the    court    on    appeal.      Gates    v,  a    nc 

Wooldrldge,  i  J.  J.  Marsh.   (Ky.)367.  thouf 

Upon  an  appeal  from  a  foreign  con-  ceplii 

tular  court,  In  view  of  the  proviBlonKof  court 

i  4093  of  the  U.  S.  Rev.  Stat.,  If  not  for  as  th< 

Dther   reasons,   separate,  loose  papers,  der  s 

wholly  un authenticated,  do  not   consti-  will  c 

tute  a   record.     Tazaymon   f.  Twom-  apply 

Wey,  5  Sawv.  (U.  S,)  79.  perfe. 

B.   Welherbee  v.  Carroll,  33  Cal.  549;  irror, 

Weeks  V.  Gold  Mln.  Co.,  73  Cal.  599:  Grim. 
Baylor  t-.  M'Gregor,  5  Port.  (Ala.)  103;         «.  1 

Whiting  r.  Fuller,  31   III.  33:  Saflbrd  41;  W 

!•.  Vail.  12  111.  3a;;  Durham  i.  Brown,  Roge 

14111.931  Bennett   v.   Butterworlh,  11  17s;  : 

tlow.  {V.  S.)  669;  Coughlin  V.  DiitHct  Moor 

>f  Columbia,  106  U.  S.  7;  Wheeler  v.  Cathi 
4S4 
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ntion  to  matters  not,  per  st,  a  part  of  the  record,  such  matters 
lid  be  incorporated  in  the  record  by  a  bill  of  exceptions,*  or 
:rwise.*  The  mere  fact  that  certain  matters  have  been  cop- 
into  the  record  bv  the  clerk  of  the  court,  or  the  fact  that  a 
in  a  cause,  does  not  make  any 
unless  it  properly  belongs  to  it.* 

will  be  noticed.  Hall  v.  Weare,  92  U. 
S.  728.  If  the  record  ie  incumbered 
with  irrelevant  matter,  only  thai  part 
which  regularly  preienta  the  true  points 
of  controversy  will  be  considered.  Mc- 
Mlcken  V.  Webb.  6  How.  (U.  S.)  393. 

Though  the  supreme  court  on  appeal 
in  an  equity  case  finds  the  record  In 
such  a  confused  and  defective  condition 
that  It  might  remand  the  case  for  cor- 
rection, yet  where  the  ca«e  has  been 
fully  argued  on  its  merits,  and  enoueh 
appears  from  the  record  to  enable  the 
court  to  dispose  of  the  controversy  be- 
tween the  parlies,  it  will  be  retained 
and  disposed  of.  May  v.  Le  CUltre,  It 
Wall.  (U.  S.)  137. 

9.  It  haa  been  said  that  the  only  legl- 
imate  modes  by  which  matters  of  fact 
may  be  spread  upon  the  record  are  or- 
ders of  the  court  to  that  effect,  by 
agreement  of  the  parties,  by  demurrer 
to  the  evidence,  by  oyer,  by  special  ver- 
dict and  bv  bill  of  eiception«.  Lenoi 
V.  Pike,  1'  Ark.  14:  Scott  v.  State,  36 
Ark.  J3I. 

ly  Oyar.— See  Pleadings,  vol.  18. 
p.SiO,  n.  3. 

Oyer  of  an  instrument  sued  on  does 
not  make  the  assignmentt  of  the  Inatrti- 
ment  part  of  the  record,  Dardenne  v. 
Bennett,  4  Ark.  458. 

By  Ortar  of  tb*  Ooort.— There  are 
dicia  to  the  effect  that  a  matter  may 
be  made  part  of  the  record  by  an  order 
of  the  court,  Lenox  11.  Pilte,  3  Ark. 
li'.  Spurlock  V.  Fiilks.  1  Swan  (Tenn.) 
jbg. 

But  in  rhedecisionofAnderwnf.  Ol- 
iver, [38  Pa.  St.  \t,ft.  the  court,  bv  Par- 
ton,  C.  J.,  -aid  :  ■the  filing  of  the  notes 
of  evidence  did  not  bring  them  Into  the 
body  of  the  record,  because  they  were 
not  filed  in  obedience  to  any  law.  The 
mere  dlri'ction  of  the  trial  jud|[e  to 
have  a  puper  tiled  doek  not  make  it  a, 
part  of  the  record,  unless  the  law  de- 
clares that  it  shall  become  so  upon  such 

».  Seargeanl  v.  State  Bank.  12  How. 
(U.  S.)  37a;  Kibble  t:  Butler.  14  Smed. 
&M.  (Miss.)zio,andcesecited:  Stone 
V.  Bennett.  4  Ark.  71;  Ice  v.  Manning, 
3   Ala.   Ill;  McDonald  v.  Araout,  14 
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From  these  considerations,  the  question  whether  a  certain  i 
is  or  is  not  properly  a  part  of  the  record  frequently  arises. 
But  this  is  largely  a  matter  of  practice,  and  no  ahsotuti 
can  be  stated.  By  referring  to  the  definition  of  the  reci 
is  seen  that  the  record  is  defined  to  be  a  "history."  And 
ing  out  of  consideration  all  methods  of  incorporating  exi 
matters  into  the  record,  as  by  bill  of  exceptions,  perhaps  nc 
definite  rule  can  be  stated  when  it  is  said  that  every  matte 
stituting  a  part  of  the  history  of  a  cause  is  a  part  of  the  re 
This  may  be  followed  up  by  stating  what  matters  have,  i 
eral,  been  considered  by  the  courts  as  forming  part  of  sui 
tory.  A  record  is  constituted  of  the  pleadings  and  acts  i 
parties  in  courts,  and  the  acts  and  doings  of  the  court  an< 
thereon.*  And  even  a  pleading,  which  is  stricken  out,'  an 
murrer  which  is  overruled,*  unless  abandoned,'  are  parts  > 
record.  And  a  paper  which  is  a  part  of  the  pleading  becc 
part  of  the  record   with  the  pleading.*     When  a  bill  of  i 

111.  56;  AnderKin  v.  Field,  6  111.  App.  pleading  ceaiei  to  be  a  part  of 

307;  State  U.Jones,  11  Iowa  11;  Nich-  ord,  and  the  answerto  tiieorigii 

oU   V.  Bridgeport,  17  Conn.  46c;  Eng-  out  of  the  record  with  it.    §( 

land    V.    GebhardI,    lis     U.    S.    503)  WilUamBOn,  46  Ind.  599. 
Schultz    1'.    State,    31    Ohio   St.   176;         When   a    pleading  it    demu 

Grounds  v.  Ralph,  i  Arizona  317.  and   the  demurrer  is   ovemile< 

When  the  judgment  roll  is  regulated  party    demurring  pleads  oirer, 

hy   statute,   if   papers,   which   are  not  murrer   will    thus   be    virtusll^ 

designated  by  the  statute   as  belonging  drawn   and  abandoned,  and  fc 

to  the  judgment  roll,  and  do  not  belong  part  of  the  record.      Peck  v.  O 

thereto, are   incorporated   in  the  record  Den.  fN.  Y.)  jjj;  Brown  v.   E 

on    appeal,    they   generally    have     no  R.  Co.,  18N.Y.495;  Sullenbi 

effect  and  are  to  be  simply  disregarded.  Gest,  14  Ohio  104. 
Sharp  V.   Daugney,  33  Gal.  513;  Ches-         «.  AfflOaTlt  of  MailU.— Then 

ter  V.  Jumel,  14  N.  Y.  St.  Rep.  139.  affidavit  of  meriu  to  a  plea  is  a 

1.  See  Pauckett  v.  Graves,  6  Smed.  the  record.     Whiting  i-.  Fuller 

&  M.  (Miss.)  384.  33.     In  a  dictum   in  Graves  -u,  '. 

>.  State  w,  Godwin,  s  Ired.  (N.  Car.)  17    Neb.  ^g^,   the   court  by  B 

401 :  44  Am.  Dec.  41.     Thus  the  decia-  said :     "Of  course  aAidavits  wt 

ration  is  a  part  of  the  record.     Cobb  v.  Intended   to  be  used   as  pleadi 

Com.,  3T.  B.   Mon.  (Ky.)  391.  affidavits  of  verification    simpl; 

And  a  demurrer,  being  a  pleading,  is,  are  not  used    as  evidence,  but 

of  course,  apart  of  the  record.    Gibbi  purpose    of  entitling   a   pleadi 

V.  Dixon,  33  Ark,  107,  place  in  the  record,  and   not  be 

S,  Abbott  V.  Douglass,  aS  Cal.  19S.  upon  ft  hearing  as  evidence,  w 

[f  a  plea  be  stricken  from  the  files,  it  fall  within  the  nile  here  elated 

still    remains  a    part  or  the  record    for  fidavlts  used  upon  motions  are 

the  purpose  of  presenting  the  quention  of   the  record),  but  would  cot 

of  the  propriety   of  the    action   of  the  be  a  part  of  the  record  withou 

court  in  striking  it  from  the  file.   Whit-  of  a  bill  of  exceptions." 
ing  V.  Fuller,  33  III.  33.  And  as  it  would  seem  upon  ] 

*.  Thornton  v.  SlVPaul  etc.  R.  Co.,  that,   like  pleadings,    the    affii 

6  Daly  (N.y.)  s";  Strathem  if.  Da-  merits  would  not  be  k  part  of 

kin.  63  Cal.   47S;  Gibbs  v.  Dickson.  33  ord  if  it  is  abandoned.  It  shoul 

Ark.  107.  tlced  that  certain  thine*  amoun 

S.  Thus,  where  an  amended  pleading  abandonment.     See  Mbkits,  j 

is  filed,  covering  all    the   matters  con-  vit  of.  vol.  11;.  p.  373.  n.  3. 
tained  in  the  original  pleading,  besides         JUDdavlt    For  ObMige  of   T< 

the   amendments  thereto,  the   original  has   been   held   that   affidavit 
480 
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bns  is  properly  executed  it  becomes  a  part  of  the  record  on 
ppeal.' 
But  it  is  not  true  that  whatever  is  before  a  court  of  common 
iw  is  a  part  of  the  record*  And  it  has  been  stated  that,  in 
ases  at  common  law,  the  course  of  the  courts  has  been  uniform 
ot  to  consider  any  paper  as  a  part  of  the  record  which  is  not 
lade  so  by  the  pleadings,  or  by  some  opinion  of  the  couit  referring 
3  it.'  The  evidence  offered  or  used  in  a  cause,  unless,  possibly, 
II  the  evidence  is  incorporated  in  an  agreed  statement  of  facts,* 

ed,  become  a  a  court,  during  the  progress  of  a  case, 

a  demurrer,  of  which  no  minute  or  record  is  made, 

mber  Co.,  fii  or  notice  in  «ny  manner  taken  by   the 

'hill,  55  Iowa  recording  officer;  among   which  may 
be  instanced  molions  to  amend   pleacl- 

Antwara  of  a  Ings,  for  bonds  for  proeecution,  for   an 

itories  to  and  extension  of  the  time  to  plead,  for  the 

liee,  as    they  postponement  or  continuance  of  a  case, 

pleadinge  in  and  for  a   bill    of   particular*.     These 

i  to  be  prop-  are  intermediate  proceedings  of  an  in- 

Ranklns  v.  formal,  collateral,  and,  so  to  speak,  ac- 
cidental and    unsolemn  character,  not 

T,  vol.  8,  pp.  involving   directly  the  merits  of   the 

»    have    held  case,  but  usually  appertainingrather  to 

garnishee     is  the  modes  of  proceeding,  and  of  which 

t  a  pleading,  it  is  not  considered   necessary  or   im- 

r,  a  part  ot  the  portant  that  they  should  be  noticed  in 

limmons,     58  the  record.     But   even   rulings  of    the 
court  on  the  trial  of  a  case  in  regard  to 

1.  [faynes   New   Tr,   &    App.    687;  the  admission  or  rejection  of  evidence, 

'edric    V,    Hopson,    bi     Iowa     563;  and  the  instructions  of  the  court  to  the 

eauchamp  v.  Mudd,  Hard. (Ky.)  170;  jury,  which   affect  in  the  moat  direct 

nonymoua,   4   Wend.   (N.    Y.)     193.  and   vital  manner   the  rights    of    the 

ee   Brown  v.  Caldwell,    10  S.  &   R.  parties  are  not  entered  on   the   record 

?a.)  (14;  '3  Am.  Dec.  660.  as  a  matter  of  course,  and   no    notice 

See  also  Bill  of  Exceptions,  vol.  is  there  taken  of  them  unless  (hey  are 

p.  Ill,  n.  5.   .  brought  upon  it,  and  thus  made  a  part 

Under  Ihestatutesexpressly  making  of  it  by  a  bill    of    exceptions   allowed 

lis  of  exceptions  part  of  the    jtidg-  for  that  purpose."     See  also  Van  Cott 

ent  roll,  a  bill  of  exceptions  will  be  a  v.  Sprague,  5  111.  App.  99. 

trt  thereof,  notwithstanding  the  fact  S.  See  Fisher  i*.   Cockerel!,   j    Pel. 

lat  it  may  be  settled  after  the  roll  Is  <U.  S.)  348. 

Bde  up.  Caldwell  v.  Parks,  47  Cal.  Where  the  order  of  the  court  below, 
,0;  Berry  v.  San  Francisco  etc.  R.  setting  aside  a  judgment,  referred  to 
□.,  47  Cal.  643.  the  notice  of  motion  and  the  annexed 
9.  KIrby  V.  Wood,  t6  Me.  8t ;  Ham-  affidavits  as  the  foundation  of  that  Or- 
ion v.  Com.,  16  Pa.  St.  i?9;  55  Am.  der,  and  identified  those  papers  as 
ec  485.  found  in  the  transcript,  it  was  held 
In  the  case  of  Nichols  v.  Bridge-  that  they  might  be  considered  as  part 
>rt,  V]  Conn.  465,  the  court  by  Storrs,  of  the  record,  so  far  as  the  authority  of 
.  J.,  said :  "Although  in  the  general  the  court  to  make  that  order  was  fn- 
tscrtption  of  a  judicial  record  in   the .  volved.     Bronsen  %'.  Schulten,   104   U. 

a  S.  410. 

d-  4.  In  McGonnigle  v.  Arthur.  27  Ohio 

p-  St.  157,  (he  court  by  Ashburn,  J.,  said: 

rent  from  the  precedents  of  entries,  "The    office    of  a  bill   of   exceptions, 

r  is  it   Intended   to    be   understood,  taken  to  the  judgment  of   a   court   In 

it  it  necessarily  or  usually  embraces  overruling  a  motion  for  a  new  trial  on 

those  proceedings;   for,  as  is  well  the  facts,  is  to  bring  all  the  testimony 

'>wn,  there  are  many  proceedings  of  before  the   reviewing  court,  offered  to 
487 
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part  of  the  record.'  And  this  includes  the  writtci 
ents,*  and  accounts*  sued  on,  bills  of  particulars,* 
rits  used  in  support  of  motions,'  or  as  evidence  for  < 
ses.*     It  follows  that  the  rulings  of  the  court  on  que; 

ig  to  the  evidence  are  not  entitled  to  enrollment, 
the  record  is  a  history  of  the  proceedings  of  a  cour 

r  in  pais  are  no  part  of  it.  Thus  bonds  for  costs,*  forth 

delivery  bonds,'  or  other  transactions  in  pais  betweei 

irl  or  jury  on  the  [rial.  Where  4.  Com,  v.  Dkvls,  ii  Pick.  (S 

rtie*   agree   upon    all  the    facts  433;  Com.  v.  Farrell.  105  Mast. 

e  to  be  used   on   the  trial,  and  See  Bill  of  Particulars.  1 

reed  statement  of  facts  goes  intu  p.  151.  n.  i. 

rms  part   of  the   record  in  the  a    England  v.  Gebhardt,  112 

nd  remains  In  the  record  as  the  -oi :  Hatch  7..  Potter,   7    lEl.  7; 

facts,  and  the  trial  court  sends  ^.m.    Dec.    88;  Edwards   r.   Vi 

d    in    their  judgment   that    no  ^a^k,    13   III.  633;  McDonald  i 

tesUmonj  was  offered  on  either  nout,  14111.   jS ;  Roundj  v.  Hu 

lis  court    will   not   dismiss  the  m,   joS;  Schlump  v.   Reidersdo 

r  want  of   a  formal  bill  of  ex-  m   68;  Gross  v.  Haisley   (Ind. 

8  embodying  all  the  testimony.  ,391),  a8  N.   E.  Rep.  1J3;  App 

appears  to  us  no  sound  resBon  „     Bailey,    93    Ind.    147 ;  Jerau 

vain  thing  should  be  required.  ■  Watkins  {Ind.  1891),   a?   N.   E. 

10  Boyd  V.  Carroll,  30  Ark.  537.  87J;  Backus  v.  Clark,   i   Kan.  j 

illins  r.  McPeak,   10  Ark.  sff>\  Am.    Dec.    437;  Hill    v.    Peop: 

t    V.    Graves,    6    Smed.    &  M.  Mich.  351 ;  Grant  f.  Planters' B 

384;    Spurlock    ...    Fuiks,     1  How.  (Miss.)  336;  Graves  f.Sc 

(■fenn.)  J89;    Fisher   v.   Cock-  ,,   Neb.   593;  Richards   v.   Sui 

S  Pet.    (U.    S.)    154;    Scott    V.  Neb.  145;  Btrunk  v.  State  (Neb. 

16  Ark,  531;  Grounds!'.  Ralph,  .-    n.   W.    Rep.   640;  Van    Ell 

:ona   327;    Kibble   v.  Butler,  14  fc^ers  (Neb.   1891),  47  N.  W. 

&    M.    fMisi.)    107;  Lenox  v.  916;  PlatUmouth  i/. Boeck (Neb. 

J  Ark.  14;  Kirby    v.  Wood.  16  „   jq     -^     R^p     ,5^.  Van    EtI 

;  Ice  V.    Manning,  3  Ala.  131;  feu,,  (Neb.  1891),  49  N.  W.  Rep 

V.  White,  7  Mass.  jjS;  Peirce  gute   1,.   Godwin,    5   Ired.   (N 

ms.   8   Mass.   383;    Mitchell  v.  . <„ .    ^    Am.    Dec'   43;    Gam 

ion.     8     Yerg.      (Tenn.)      194;  ^hite,    33   Ohio  St    193;  Schu 

(Id   f.  Mansfield,    6  Conn.  561;  state,    33    Ohio    St.    376;  Dod 

.    Dec.  76:   Ralston  I..  Kohl,  30  Dodds,  9  Pa.  St.  31s;  Curry  v 

t.  93;  Burk  f.  Clark,  8  Fla.   9;  kane  Falls  (W    '      ''■         " 

■  *.  FriebeU,  8  Fla.  31;  Waddell  ,„      See  Nai 

ningham  (Fla.  1891),  8Sd.  Rep.  „','. 

I-    .„    .^.i-,-   ,,_    .  j.ti„..>  •■  Affidavits  introduced  on  the 

he   proceedings  In  the  original  ■l^^^        ,„  .distance,  thereof,  i 

„?h,iH"n^t  ^K,  ■  n.«  n?JK  P-rt  o(  the  record.  Hart  v.  Fol. 

ere  held  not  lo  be  a  pan  01  the  („,__    ,„ 

Inthiccause;   they  wer«  nothing  '0"«  i*?- 

han  evidence  in  this  new  action.  '.  Montgomery  v.  Carpenter, 

ght  V.  Smith,  t  Ark.  409.  ^\  McQuaid    r.   Tait,   j  Ark 

ark    t..    Gibson,    3    Ark.     109;  Coa  r.  Garvin,  6  Ark.  431:  Hicl 

V.  Kay,   5  Ark.  ig;  Adamt  v.  Smith,  6   Ark.  456;  Pearce   r. 

aw.  Hard.  (Ky.)   (64;  Williams  '%e,  7  Ark.  413,     But  this   mi 

V,  7  Humph.  [Tenn!)  3^5.  different  in  those  States  where 

te  upon  which   a    judgiiient   Is  security  tor  costs  is  an  absolute  p 

cd  under  a  warrant  of  attorney  "'■"«    '"    commencing   an   acti. 

art  of  the  record    or  judgment  ■  non-resident.     See  Costs,  vol 

teid  V.  Case.  14  WU.  439.  S^S.  "■  »- 

■melius     I'.    Merritt,    1    Head.  S.  Grigsbey  v.  Francis,  3How.( 

1 97.  841;;  Shields  v.  Graves,  6  How.  ( 
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parties,^  and  certain  doings  of  the  judge,*  are  considered  as  not 
forming  part  of  the  history  of  a  cause.  The  swearing  of  a  wit- 
ness is  not  a  matter  of  record.^  Nor  are  the  motions  made  in  a 
cause  such  matter.* 

But,  since  the  record  of  a  cause  is  now  largely  governed  by 
statutory  enactment  or  local  custom,  it  may  be  stated  that  what- 
ever proceedings,  facts,  or  papers  the  law  or  the  practice  of  the 
courts  requires  to  be  enrolled  are  properly  a  part  of  the  record,* 
and  there  need  not  be  any  express  order  of  the  court  making  it 


a6a ;  Matthen/  v.  Totten,  2  Smed.  &' 
M.  (Miss.)  52. 

1.  San  Francisco  Sav.  Union  v,  My- 
ers, 76  Cal.  624. 

9.  Report  of  Fact!  By  Uio  Trial  Judfo. 
— The  report 'of  the  trial  judge,  con- 
taining a  statement  of  the  facts  is  mere 
matter  in  fais^  to  regelate  the  discre- 
tion of  the  court  as  to  the  propriety  of 
granting  relief,  or  sustaining  a  motion 
M>r  a  new  trial,  and  is  not  a  part  of  the 
record.  Inglee  v,  Coolidge,  2  Wheat. 
<U.  S.)  363;  McFadden  v,  Otis,  6 Mass. 


Pa.  St.  108.    See  Thomas  v.  Tanner, 
14  How.  Pr.  (N.  Y.)  426. 
8.  Gilmanv.  State,  i  Humph.  (Tenn.) 

4.  Cook  V.  Steuben  Co.  Bank,  x 
Greene  (Iowa)  447;  Abbee  v,  Higgins, 
2  Greene  (Iowa)  535.  See  Mays  v. 
Deaver,  i  Iowa  216;  U.  S.  v.  Gamble, 
10  Mo.  457;  Christy  v,  Myers,  21  Mo. 
112;  London  v.  King,  32  Mo.  336. 

See  Error,  Writ  of,  vol.o,  p.  823, 
n.  I. 

MOtlona,  eto.,  finr  Now  Trial. — As  to 


^23.    See  also  Parker  v,  Framington,  whether  or  not  the  notice  of  intention 

Met.  (Mass.)  260.  to  move  for  a  new  trial,  the  motion  it- 

Where  a  case  has  been  reserved  by  self  and  the  affidavits  in  support  of  it, 

the  superior  court  upon  a  statement  of  are,  per  se^  a  part  of  the  record,  see 

facts  made  by  the  judge  for  the  advice  New  Trial,  vol.  16,  pp.  686, 687,  n.  4; 

of  the  supreme  court  as  to  the  judg-  p.  687,  n.  i ;  pp.  687,  68q,  n.  2;  p.  688,  n.  i. 

ment  to  be  rendered,  the  statement  of  A    motion    for  a  new  trial  is  not    a 

facts  made  by  a  judge  of  the  superior  part  of  the  record.     State  v.  Harvey 

court  in  such  a  case  is  not  a  judicial  (Mo.  1891),  16  S.W.  Rep.  886. 

finding  of  the  facts,  and  does  not  be-  Affidavits  read  in  the    court    below 

come  a  part  of  the  record  of  the  case,  upon  motion  for  a  new  trial  are  no  part 

but  is  a  mere  informal  statement  for  of  the  record.     Saunders  v,  McCollins, 

the  single  purpose   of  taking   advice  5  111.  419;  Applegate  v.  Baxley,  93  Ind. 

thereon;    and     when    the    advice    is  147;  Jerauld  xk  Watkins  (Ind.   1891), 

rendered,  has  performed  its  office,  and  27  N.  E.  Rep.  872;  Backus  v.  Clark,  i 

is  of  no  further  effect.      Nichols  v.  Kan.  303;  83  Am.  Dec.  437;  State  v. 


Bridgeport,  27  Conn.  459. 

Gliargo  lo  Jury. — The  charge  or  in- 
struction given  by  the  court  to  the 
jury,  or  proposed  charges  which  the 


Godwin,  5  Ired.  (N.  Car.)  401;  44  Am. 
Dec.  42;   Van   Etten    v.    Butt    (Neb. 
i89i)»  49  N.  W.  Rep.  365. 
5.  State    V,   Dawson,*  6  Ohio   250; 


court  refuses  to  g^ve,  are  no  part  of  Noble  v.  Shearer,  6  Ohio  426 
the  record.    Struthers  v.  Drexel,  122        Where  it  was  the  practice  to  indorse 

U.  S.  487 ;  Jones  v.  Buzzard,  2  Ark.  receipts  for  payment  of  a  judgment  on 

415;  Ellbarger  7'.  Swiggett  (Ind.  1891),  the  record,  such  receipt  becomes  part 

18  N.  E.  Rep.  1 10;  Parker  v.  Pierce,  4  of  the  record.     Lothrop   v,  Blake,  3 

Greene  (Iowa)  452;    Claussen   v.    La  Pa.  St.  483. 

Franz,  i   Iowa  226 ;  Ewing  v.  Scott,  2         With  the  transcript  of  the  proceed- 

lowa  447 ;  Pierce  v,  Locke,  1 1    Iowa  ings  at  law,  the  clerk  certifies  a  copy 

454;  Hallam  i*.  Jacks,  11  Ohio  St.  692;  of  a  release  of  errors,  as  written  on  a 

Lockhart  t\  Brown,  31  Ohio  St.  431 ;  bill  filed  in  the  the  same  court,  for  the 

Pettett  V,  Van  Fleet,  31  Ohio  St.  536.  purpose  of  obtaining  an  injunction ; 

Qplnloa    of   0OQTt.^Neither    is    the  the    release    is   part    of    the   record, 

opinion  of  the  court,  in  rendering  its  Thompson  f.  Ayres,  i  Stew.  (Ala.)  171. 
decision,  a  part  of  tlie  record.  England        Flntflnga  of  tho  Gonrt  or  Soferoo. — 

T'.  Gebhardt,  112  U.  S.  ^02;  Wixson  v.  The   findings  of  the  court  is  a  part  of 

Devine,  67  Cal.  341 ;  Coolidge  v.  In-  the  judgment  roll.     Hidden  v.  Jordan, 

plee.  13  Mas«.  50;  Cathcart  r.  Com.,  37  28  Cal.  30a;   Kimball  v.  Stormer,  65 
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lereof.'  It  has  been  said  that,  where  a  statute  asst 
[y  the  constituents  of  the  judgment  roll,  it  cannot 
matters  not  enumerated  by  the  statute*  Althougl 
of  the  court  is  not  ordinarily  a  part  of  the  record, 
statute  which  directs  that  in  all  cases  in  which  the  i 
le  court  shall  be  delivered,  if  either  party  requires  it 
with  the  reasons  therefor,  shall  be  reduced  to  wri 
t  of  record  in  the  cause,  such  opinion,  if  made  and 
rty's  request'  appearing  of  record,*  is  unquestionat 
;he  record.* 
ccord  made  on  the  first  trial  of  a  cause  is  no  part  of 

Harner  v.  Batdorf,  35  Ohio  >.  The  opinion    muit  be  requ 

A.nd  BO  as  to  the  accepted  re-  Meese  v.  Levis,  13  Pa.  SI.  ^;  L 

referee.  Thompson  v.  Patter-  V«Iley  R,  Co.  -o.  Hall,  6iPa.  S 

1.543   S«eThoma9:>.  Tanner,  Bartolett  t>.   Dixon,  73  Pa.  St.  121 

Pr.  (N.  Y.)  436.     But  when  a  caander  v.  Weldner,  81  Pa.  Si.  41 

R  been  returned  to  the  referee  Under  ^  461  In  the  Califtraia 

jmenta  making  it   more  deli-  Pr.  Act,  which  enumeratei  the  coi 

ori^nal   or  first   report  Is  no  ent   parts   of  the  record  of  the  1 

e  roll.     Lvddy  i.  Chamber-  and   among  other  thing*  the  "« 

,un  (N.  Y.)  377.  rhareea  asked  of  the  court,  if  Ih 

—An     order     sustaining    or  any,    it  is  held  that  the  charge  gi 

g  a  demurrer  is  a  part  of  the  a  jurj'  bj  the  court,  upon  its  on 

roll.     Packard    v.    Bird,   40  tion,  forms    no  part   of   the  jud 

See    Abadie  I'.  Carillo,  3]  roll.     People  r.  Hart  ,  44  Cal.  5; 

And  so  is  an  order  striking  C  The  fact  that  a  party  to  the 

parties  from  the  complaint,  requested  the  filing  of  a  writter 

'1.  Pierce,  49  Cal.  306.  Ion   must  appear  bj  the  record, 

ih  V.  Bucyrus,  17  Ohio  St.  44.  caster  v.De  Normandie,  1  Wharl 

k  V.   Dickerson,   I   Duer  (N.  49,  OB<#-fii/i«^Brown  f.Caldwel 

Hayne't  New  Trial  &  App.,  &  R.  (Pa.)  114:   13  Am.  Dec.  66t 

Jut  there  are  probably  no  re-  Alexander  v.  Weidncr,  81  Pa.  £ 

sea  that  have,  bv  the  applica-  B.  Satterlee  v.  Matthewson.i  P 

lis  principle,  held  any  matter  S.)  3S0;  Parker  v.  Framlngham. 

ight  have  been   incorporated  rMa».j   360:  Downing   n.  Bald 

-cord   at  common   law,  to  be  S,  &  R.  (Pa.)  300;  Wheelerr.  W 

1y    enrolled.       II    haa    been  Pa.  St.  \ii  ;  qi  Am.  Dec-  1S6. 

an  interlocutory  judgment.  Thus    In    Northumberland    ( 

not  by  name  included  fn  the  Bank  v.  Eyer,  58   Pa.  St.  97,  tb 

enumeration  of   the  parts  of  by  Sharswood,  J.,  said:     "The 

nent  roll,  is  yet  a  proper  part  contained  the  charge  of  the  coui 

but    chiefly   because    it   was  notes  of  the  evidence.    There  eai 

by  naming  the  judgment   as  doubt   that   this  formed  a  part 

the  roll.    In  Packard  v.  Bird,  record.      By  the  act  of   Februi 

rS,  the  court  by  Rhodes,  C.  L  1806,  k  ^j,  4  Sm.  Laws  376,  it  i 

rhe  statute  does  not  expressly  the  duty  of  the  presidents  of  the 

that   an   interlocutory  judg-  of   common  picas,  if    either  pi 

II  constitute  a  portion  of  the  their  counsel  require  it,  to  redut 

t  roll,  but  as  such  judgments  opinion  In  any  cause  to  writing, 

termine  the  rights  of  there-  file  the  same  of  record.     It  hi 

parties,  there   is   a   manifest  held  that  the  opinion  thus  filed 

'   in   inserting   them    In   the  positive  command  of  the  la*  !■ 

t  roll.    We  are  of  the  opinion  body  of  Ihc  record,  and  that  the 

iterlocutory  judgment  comes  tends  that  the  judge   shall  plsc 

e  spirit  and  meaning  of  the  the  record  also  such  facts  as  are 

requirement,  that  the  judg-  sary  to  explain  his  opinion.     Di 

11  constitute  a  portion   of  the  t>.  Baldwin,   1  S.  &  R.  (Pa.)  248 

!  roll."  derbach  f.  Luti.  14  S.  &R.  (Pa 
-1 90 
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record  of  the  second  trial.*  On  an  appeal  after  a  second  trial  the 
judgment  record  upon  the  second  trial  cannot  contain  the  record 
of  the  first  trial  *  The  return  on  the  first  appeal  may  properly  be 
referred  to  by  the  court  for  the  purpose  of  ascertaining  facta 
which  do  not  appear  on  the  return  and  paper  book  presented  on 
the  second  appeal.' 

3.  ICinnte  Booki*  and  Conrt  Reoordi  Other  than  the  Teohnioal  See- 
ord. — The  doings  of  the  court  are  in  some  courts  taken  down  in 
brief  notes  by  the  clerk  intrusted  with  the  duty  of  keeping  the 
records,  and  in  other  courts  by  the  judge.  This  is  usually  done 
in  the  minute  book  called  the  docket,  from  which  a  full,  ex- 
tended, and  intelligible  record  is  afterward  to  be  made  up. 
The  daily  minutes  taken  by  the  clerk,  and  sanctioned  by  the 
court,  or  those  taken  by  the  court  itself,  are  only  memoranda 
to  assist  the  memory  of  the  clerk  or  judge  in  making  up  the 
records   of   the   court.'     When   the   clerk  has   once   made   oul 

L  Mahonej-   v.  Aihton,    4    Har.   &  4.  See   Minutes,    vol.    15,    p.   618 

M.  (Md.)  395.  noteK  i,  3  and  4;  Jui>gments,  vol.  11 

But  when  profert  U  made,  and  oyer  p.  149  e,  note  4. 

craved  and  given,  of  the  record  or  an-  0.  Bamei  v.  Lee,  1   Cranch  (C.  C.j 

other  suit    for  the  same  cause   in  the  430;    Keller  v.  Killlon,    9   Iowa    jsg. 

aame  court,  the  record  will  be  assumed  Moore  v.  Brown,  10  Ohio  19S. 

to  be  part  of  the   record  of  Ihe   latter  See  Limitation  of  Actions,   vol 

ault.      Kendall     v.    Talbot,    1    A.    K.  13,  p.  717,  n.  i. 

Mareh.  (Ky.)  3JI.  The  entries  in  the  tntnute   book  of  t 

9.  Wilcox  t:  Hawley,  31  N.  Y.  648;  former  trial  In  ejectment  t>etween  ihi 

Gulf  etc.  R.  Co.  11.  Booton  (Te:£.  1891),  same  parties  are  not  eotnpetent    evi 

15  S.  W.  Rep.  909,  dence,  for  the  purpose  of  showing  whc 

3.  Upon  an  appeal   from  the  award  were  Ihe  jurors,  the  length  of  time  oc 

of  counlv  commlBsionerii,  none  of  the  cupied  in  the  trial,  the  verdict,  and   thi 

proceedings  prior  to  the  report  of  the  whole  proceedings  of  the  trial.     Hood 

commissioners   was   contained    In    the  v.  Hood,  1  Grant  Cas.  (Fa.)  119. 

return  and  paper  book  before  the  court  Hlnntoa  Bntarad  iuth*  Jndfs'a  DookM 

on  the  appeal;  but  as  the  case  had  pre-  or   CAlaiulaT.— (See    also    Jl'DCE,  vol 

viouslj    been    before   the    court    on    an  ii,  p.  16,  note    1,    and    p.    31,    note    3. 

appeal   from   an  order  dismissing  the  The  judge's  docket  not  required  to  bi 

petition  and  subsequent  proceedings,  it  kept,  bj'  law,  does  not  constitute  par 

was  held  competent  and  proper  for  the  of  the  records  of  the  court.     Lewis  u 

court  to  refer  to  the  return  then  made  May,  11  Iowa  509;  Rogers  v.   Morton 

and  on  file  for  the  purpose  ofascertain-  31  Iowa  709;   McCormick   i'.  Wheeler 

ing  the  character  of  the  petition  and  16  III.  114;  S5  Am.  Dec.  388;  Steele  v 

order  which  constituted  the  foundation  Steele,  Sg  III.   i;i;   Young  v.   Bucking 

of  the  proceedings.     Rippe  v.  Chicago  ham,  1;  Ohio  488.     And  an  entry  there 

etc,  R.Co.,  jj  Minn.  18.  in  will  not  constitute  a  judgment.  Traei 

Where  two  cases  are  pending  in  the  v.  Whitman,   56    Iowa    443;    Case    v 

appellate  court   between  the  same  par-  Plato,  >;4  Iowa  64;  Stark  u.  Billings,  11 

ties,  to  be  determined  by  the  same  evi-  Fla,  318.     Nor  are  these  minutes  evi 

dence,  it  has  even  been  held  that  such  dence  of  the    rendition    of   judgment 

court  is  justified  in    looking  Into  both  Miller  t'.  Wolf,  63  Iowa  233;  Gumear 

records  for  the  purpose  of  determining  Seeley,  66  111.  500;    Judgmrvts,  vol 

whether  the  error,  if  anj,  which  has  In-  11,  p.  143  e,  note  4;  nor  to  show  whlct 

tervened  hi  the  trial  of  one  could  have  of  two  judgments  was  rendered    firat 

been  auch  aa  subsUntlally   affecta   the  Burnev  v.  Boyett.  1  How.  (Miss.)  39 

merits  of  the  controversy,  so  as  to  war-  nor  of  the  dismissal  of  the  suit,  Towll 

rant    the    reversal  of   the    judgment,  v.  Lacox,  59  Iowa  4J;  State  v.  Man 

KJnion  V.  Kansas  City  etc.  R.  Co.,  39  lej',  63  Iowa  344. 

Mo.  App.  J74.  Bui     these     minutes     are    a   propei 
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written  it  in  the  record  book,  his  power  ove 
le  record  of  the  court  is  that  which  is  cnterei 

record  book.*  The  minute  book  or  dociiet  o 
i  record  until  the  technical  record  is  made  u' 
y  the  proper  recording  officer.*    When  a  form. 


the  record.  Mc-  tUnlially  a  record  of  his  proceeding 
r,  36  HI.  144;  85  Baldwin  i'.  Proutj,  13  Johni.  (N.  Y 
t  they  are  not  evi-  430;  Davidaon  v.  Siocomb,  i3  Pid 
judgment  can  be  (Mass.)  464;  Storj  v.  Kimball,  6V 
rm  at  which  il  was  541 ;  Ellsworth  v.  Learned,  11  Vt.  5j 
V.    HofT,  3    How.  In    Conneelieut,  it  was  held  in  un 

.  Boon,  8  Smed.  &  early  cases,  that  the  minntei  ni 
t  as  to  this  see  in-  justice  of  the  peace  do  not  const itu 
ImeKdmenf.  The  the  record.  Davidson  v.  MorpbT, : 
not  evidence,  fer  Conn.  313.  But  the  law  has  htt 
;iven  at  the  trial,  changed  by  aiatute.  It  is  provided  I 
rera.  18  III.  30S;  the  Lftmecticml  Gen.  Slatutei,  p.  41 
Hilt.  (N.  Y.)  434;  i  34,  that  "when  any  suit  haa  bM 
mil  (S.  Car.)  lii;  heard  and  determined  by  any  justii 
of  the  peace  who  shall  have  neglecti 
.-ord  of  theaame.li 
thereof  shall  be  K 


)Ught   ot 

decease  or 
See    West 


I    evidence    i 

»uch  judgment  after  1: 
removal  from  the    Slati 

V.  Hayes,  51  Conn,  ;; 
itatute  was  applied  to  adn 
the  minutes  of  a  deceui 


e  minuteit  of  the 
c:ord,  has  been  re- 
es  admitted  in  evj- 
of  the  court,  when, 
■nt  of  the  Territory 
udicial  adtnlniitra- 
only  records  kept,  when 
ht  (Ohio)  J13.  in  evi 

minute  book  may,    justice. 

But  if  the  magistrate  is  atlll  alii 
tnd  can  perfect  his  record,  the  mi 
utes  will  not  be  allowed  to  take  t 
regular  or  statutory  re 
Strong  f,  Bradley,  13  Vt 
Nye  r.  Kellam.  18  Vt.  594.  The  fi 
that  the  justice  it  out  of  the  Slate 
Immateria).  Wright  v.  Fletcher, 
Vt.  431. 

A  written  statement,  made  » 
signed  by  the  justices  before  whon 
t.  (Mass.)  poor  debtor  took  the  oath,  not  pi 
porting  to  be  a  part  of  their  record, 
inadmissible  as  evidence.  Randall 
Bradbury,  30  Me.  156.  See  Debrcl 
Ponton,  13  Tex.  686, 

A  minute  upon  a  magistrate's  ba 
[>f  a  continuance  of  the  examination 
1  poor  debtor,  not  in  the  magiatrat 
handwriting,  nor  signed  by  him,  a 
of  which  he  has  no  independent  rec 
lection,  is  not  sufficient  eWdence  ol 
legal  adjournment  of  Ibe  hearii 
Wetherbee  v.  Martin,  10  Gray  (Mat 


Browning  r.  Flan- 
Harvey  V.  Thomas, 
36  Am.  Dec.  141 ;    place  of  the  i 

a.St.  3SS. 

I   Cranch   (C.  C./ 
ilney,  41 
Pa,  St.  I 
>».  ^    ( 

Cush.  (Mass.)  115; 
::u8h.  (Mass.)  317; 
g,  13  Met   

.  Dec.  797;  Town- 
Jlen  (Mass.)  436; 
17  Me.  185;  Cham- 
" '     ^67 ;  Leathers 


Me.  467 ;  Lea 
337 :  I»y  '■•  I- 


t'.  Brown,  43  Me. 
of  the  docket  of  s 
ood  T-.  French,  in 
a   superior  court' 

nittee  oT  the  PasM. 
to  the  minutes  and 
he  peace. 

'    !  of  the  peace 


»45- 


—The  mlnuteaki 

oner  of  an  inquestheld  byh 

.    competent    evidence.      T 

Bklng  the  extended     facta    contained    In    them    should 

t  made    upon    his     proved  ^ the testlmonyof  thect 


regarded    1 


49S 


',  31)  Ark.  143. 
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record  is  not  required  by  law,  those  entries,  such  as  the  files  and 
[he  entries  in  the  minute  books,  which  are  permitted  to  stand  in 
the  place  of  it,  arc  admissible  in  evidence  as  the  record.* 

There  have  been  statutes  enacted  in  many  States  provid- 
ing  that  there  be  kept  amoiig  the  records  of  courts  divers 
>ther  books,   such    as    judgment    books,*    judgment   dockets,' 

1.  Reg,  V.  Yoeveler,  8    Ad.   &    El. 


-ei  V.  Randall, 
Holbrook,  a 
Ikom,  3  Pick, 
ia  etc.  R.  Co. 
(L'.  S.)  3071 
lJ-(Ma.)3ST 


"record  book."  Iowa  Code,  4  I97> 
lubd.  t.  In  Ohio  it  i«  called  the 
'journttl."  0*10  Code  Civ.  Proc, 
4  533'- 


Under     these    eUtutet    there     will 

be    no    judgment   in    a    cause     until 

it  a     entered  in   the   judgment  book. 

Rockwood   I'.     Davenport,     37   Minn. 

k,o.  I'.  Sickles,     533;  Case  i'.  Plato,  54  Iowa  64.     But 

as   to    what    la    a     sufficient    compli- 

6  Ohio  350.  ance  with  Che  proviiion  as  l>etween  the 

Cing,    Wright     parties  to  the  judgment,  see  Applebj 

i:  Barry,  3  Robt  CN.  Y.J  689. 
that  the  pro-  The  entry  In  the  judgment  book  is 
:v.  Stat.  80,  4  the  original  record  of  the  judgment, 
itimony  taken  and  therefore  maybe  used  as  evidence 
roverty  in  ref-  of  it.  Williams  v.  McGrade,  laMlnn. 
f  letters  of  ad-  46.  See  also  Judgments,  vol.  13,  p. 
niitistration,  etc.,  shall  be  entered   in     149  e,  n.  5, 

proper    book,   does  not   affect    the         It  has  been  said  that   it  is  a  part   of, 
haracter  or  evidence  of  the  original     and  has  the  characteristic*  of  the  rec- 
which    the    entry     is      ords  of  the  court.      FurgUBon  v,  Kum- 


nadc.  lladdow  v.  Lundy,  50  N.  Y.  310. 
When  the  MickigtiH  Revised  Stat 
ites  of  1840  repealed  the  former  laws 
egulating  the  making  of  the  court 
ecord,  but  [ailed  to  substitute  any  pro- 
isioDS  on  the  subject,  the  files  and 
3urnal  entries  of  the  court  are  to  be 
icemed  1  substitute  for  such  record, 
nd  as  constituting  the   record   itself. 


-.15  Minn.  183.  By  this  it  Is  prob- 
ably meant,  as  has  been  stated  in  an- 
other case,  that  the  judgment  book  is 
one  of  the  records  of  the  court,  but  not 
that  it  is  any  part  of  the  record  in  the 
case — that  it  is  not  a  part  of  the  tech- 
nical record.  Young  r.  Buckingham, 
S  Ohio  485. 

It  has  been  held  that  when  thcc< 


McHenry,   1    Mich.    137  ;  nlete  record  has  not  been  made  up,  the 

•rentiaB  I'.  Holbrook,' 3  Mich.  373.  journal  may   be   given   in  evidence  to 

IVhere  docket   entries  stand  in   the  prove  (acts   required  to  be  put    upon 

lace  of  any  other  record,  and  are  re-  the   record.     Morgan     v.    Burnet,    18 

'arded    bv    the    court    which   makes  Ohio  535. 

hem   as  the  record,  they  receive  from         Although  it  may  not  be  required  by 

ther  courts  the  same   consideration,  law,  there  can  be  no   objection  to  the 

a  a  record,  which  is  accorded  to  them  practice  of  the   clerk   in   keeping  two 

J  the  court  which  permits  them  to  judgment  books  \  one  for  the  entry   of 

tand  In  the  place  of  any  other  record,  a    judement    in    a    legal   action ;   the 

TOvided  there  is  no  express  provision  other  ^r  the  entry  of  a  judgment  in  an 

f  law  prescribing  any  other  record,  equitable:  '  -         <- 


a6. 


Coleman,    15    Btatchf.   (U.  I 


An  entry  of  1  judg- 
rrong  book,  when  such 
o  hooks  are  kept,  is  at  most  a  mere 
irregularity,  and  must  be  disregarded. 
tiompson  V.  Bickford,.i9  Minn.  17. 
8.  Judtment  Doekat. — A  book  is  gen- 
book  for  tlie  entry  of  judg-  erally  required  to  be  kept  for  docketing 
lentB,  styled  the  judgment  book.  See,  in  a  prescribed  manner,  each  judgment. 
9  illustrating  the  provisions  of  these  See  Ne-w  Tork  Code  Civ.  Proc.,  1)  1145. 
tatutei.  New  Tark  Code  Civ.  Proc,  And  a  judgment  will  not  be  treated  as 
I)  379,  »8o-;  3  Rev.  Stat.  360,  i  9.  In  docketed  unless  entered  in  this  particu- 
o-a-a  a  similar  book  is  called  the  tar  book.  Sheridan  v.  Linden,  81  N. 
4KI 


RECORD.  jutiM'iiiMk 

lockets;'   and  various  other  books  of  lesser  impoi 

■  Docket." 

dioial  Beoord  in  Eridenoe — a.  In  General. — At  coi 
e  entire  judgment  cntiV  alone  is  sufficient  to  prove 
dement.^     And  it  seems  that   this  principle  exten< 


;he  proviaiana  requiring  a  (Kjr.)  ^74*  See  Hartley  v.  Chandler 

let  to  be  kept  are  inerelj'  Ata.  857. 

leir  character;  and  omia-  When  the  eieculion  itself  i«  losi  i 

ances  which  cannot  work  execution  docket  is  competent  lecor 

:   are   immaterial.     Sean  arjr   evidence  in  its  place.     Dunlap 

17   N.   Y.  445-     In  this  Berry.  5   111.   317;   30   Am.   Dec.  41 

■y   in  the  docket,   stating  Becker  v,  Quigg.  j4  lit.  390. 


the  judgment! 

later  than  (hej-  were  ac- 
d,  waB  held  to  be  a  autti- 
ice  with  theitatute.  In 
of  the  case  the  court  bj 
d:  "In  the  present  case 
le  docket  could  not  possl- 
the  appellant.  It  simplj 
e  lien  of  the  judgment 
:ie  dockets  gave  ai  ain- 
r  the  iudgmentt 
:  if  thi 


There  are  alto  a  number  of  ott 
books  required  by  statute  to  be  kt 
but  which  are  onlj'  of  local  importam 
Among  them  are  the  following: 

AppaaruLo*  Doakat. — Havcrly  v.  } 
colt,  57  Iowa  171;  O'Driscoll  v.  Sop 
19  Kan.  574. 

InonmtiEuiee      Book. — Blodgett 
Muiscamp,  64  Iowa  J4S. 

It«cm«r    ot    Aetloni. — A    provui 

they     that  a  register  of  actions  be  kept,  K 

taining  the  title  of  (he  action,  and  br 


like  search  which  would     notei  under  It  from  time  to  time  of 
ijuired  if  the  dockets  had     papern  iiied  and  proceedings  had  thei 

ij  1 ji-.i ,  .1.-     j^^  such  entries  are  merely  minutes 

proceedings  and  are  not  admissible 
"  ■  of    judgment.       Brown 


would  have  disclosed  the 
1  the  mistake." 
purpose    of    the 
docketing    of  judgments 
.0  make   a   money    judg- 
pon  the  real  estate  of  the 

ind  sometimes  as  a  pre- 
le  issuing  of  an  execution, 
I   necessary  to  the 


V  ??4. 


<  there 
ess   it   is  entered   In  the 

It,  the  entry   in  the  judg-  H 

without  an  entry  in  tjie  v. 

k,  ii  of  no   avail.     Rock-  r. 

nport,  37  Minn,  ^33;  Case  A; 

owa  64.     But    the  docket  lO 

as  secondary  evidence  of  Mi 

;  the  record  book  13 


Hat 

Trial  urn.— Trial  llsls  of  cases 
not  part  of  the  records,  and  metnon 
da  made  upon  them  by  the  judge  1 
private  entries.  Moore  v.  Kline,  1  I 
119.  But  a  trial  list  of  a  stated  term 
a  monument,  from  the  entries  up 
hich  the  record  may  be  made  up 
ay  time.  Wilkins  v,  Anderson. 
P»-  St.  399 

3.    See    jLrSTICB  OP   THE  Peaci,  1 

13,  pp.  501,  </    «?. 

«.  Locke  T.   Winston,    10  Ala.  & 
Haynes  v.  Cowen,  15  Kan.  637;  Chi 


Idwcll,  4  Bibb  (ky.)  143;  McGu 
lUns,  7  T.  B.  Mon,  (Ky.)  386; 
Dec.  17S;  Rathbone  I'.  Rathbo 
:k.  (Mass.)  1;  Doe  v.  Gildart 
(Miss 


M.  (Miss.)  117;  I 
,  but  is  no!  obtainable.  11  Mo.  531;  Gardere  v.  Columbia  I 
Cinley,  60  Iowa  367  ;  Tay-  Co.,  7  Johns.  (N.  Y.)  518.  See  Lo» 
Iff,  66  Iowa  5(0.  r.  M'Durmott,  s  Yerg.    {Tenn.)i 

The  production  of  the   judgment  » 
be,  at  least,/riniii /acie  sufficient.  Pw 
ard  V.  Hill,   7  Cow.  (N.  Y.)  434;  i- 
■u.  Packard,  5  Wend.  (N.  Y.)  37-;. 
Comfitrt,  romtra,  Kenvon  v.  Elk 
.._d   of  the     16  Mich.  373;  97  Am.  Dec.  1^8;  Irri 
,    Goodrum,   4    Mete.     i'.  Lumberman's  Bank,  j  W.  &  S.  (P 


1  Docket.— When  a  si 
the  clerk  of  the  court 
1  his  office,  and,  when  i 
therein  every  writ  of  ci 
may  issue  from  his  office, 


lU 
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thcr,  so  that  it  may  be  stated  as  a  general  rule  that  only  the 
t  o(  the  record  concerning  the  matter  in  issue  need  be  pro- 
:ed  in  proof  of  such  matter.'  But  a  part  of  the  record  can 
ive  only  that  which  upon  its  face  it  purports  to  prove.* 
fhe  whole  record  of  a  cause  may  be  introduced  in  evidence  it 
f  part  of  it  is  admissible.'  And  it  is  generally  the  better  prac^ 
:  to  put  the  whole  record  in  evidence,  and,  when  it  is  sought 


;     Edmiaton 

(P».) 

S.  ft 


115;  ChrUtlne  v.  Whftehlll,  Aled  bv  one  of  those  person*  agftinat 
R.  (Pa.)  107;  Hampton  v.  the  other  lor  a  divorce,  and  the  answer 
""a.)  Illi  II  thereto,  in  which  it  is  charged  and  ad- 
mitted that  a  marriage  was  legaliy  sol- 
red  In  BliMr  emnized  between  them,  was  held  ad- 
mentrecov-  missible  in  support  of  the  marriage 
State  is  held  without  .a  production  of  any  other  part 
t  judgment,  of  the  record.  Henderson  f.  Cargill,  ji 
ord  is  pro-     Mias.  367. 

14  Ind.  iii;  BankmptOT  uid  IniolTanej  ProoMd- 
.  Eaton,  98  Ingi. — Since  proceedings  In  bankruptcy 
ing,  5  Gray  or  ineolvencv  do  not  constitute  one  en- 
i,  vol.  i»,  p.  tire  proceeding,  and  the  record  is 
usuallj  very  voluminous,  it  is  not  neces- 
sary' to  produce  the  whole  record  of 
such  proceeding  when  onl;  a  certain 
part  thereof  is  sought  to  be  proved. 
Michener  i>.  Payjon,  13  Nat.  Bankr. 
Reg.  49;  Succession  of  Stafford,  3  La. 
^°'    Price  V.  Emerson,  14  La, 


S3-6. 


IBct  of  Prenunptlani  In  Aid  ot  Heo- 

— As  the  reason  advanced  in  sup- 
L  of  the  requirement  that  the  whole 
>rd  must  tw  produced,  is  that  the 
rt  can,  from   an    inspection   of   the 

lie    record,    see    whether  the   court  Ann. 

jurisdiction  to  render  judgment,  it  Ann.  1 

iia.  upon  principle,  seem   that  the  I.  In'Kaj'nes  i>.  Cowen,  1,;  Kan.  641, 

lumptions  entertained  in  favor  of  the  the  court  by  Valentine,  J.,  said:  "It"  (the 

sdiction  of  superior  courts  of  general  part  of  a  record  admitted   in  evidence] 

sdiction,   make   it   unnecessary  that  "cannot  prove  more  than  it  purports  to 

facts  giving  jurisdiction  should  ap-  prove.      No   liberal   presumptions  can 

r  on    the    record.     See    JuRlsDic-  be   entertained   or   resorted  to  for  the 

M,vol.  II,  pp.  270-182,  as  to  presump-  purpose  of  supplying  omissions,  aiding 

in  aid  of   jurisdiction;    «ee  also  or  extending  the  import  of  its  language. 

"  "            •     -                             ■  -■  jj  onij,  ^tijn  the  whole  of  the  record 
introduced  in   evidence  that   liberal 
iptlons  can  be  invoked  to  aid  the 


record.'^  And  this  language  is  quoted 
with  approval  in  Capitol  Bank  i>. 
Huntoon,  31;  Kan.  577,  See  Foot  n. 
Glover,  4  Blackf.  (Ind.)  314;  William- 
son V.  Foreman,  23  !nd.  340;  85  Am. 
Dec.   475;    Miller  ti.  Deaver,   30   Ind. 


IS,  llie  judgment  book,  which  is  re- 
'ed  by  the  code  to  be  kept  for  the 
y  of  judgments,  v.  held  sufRcient  t< 
re  as  a  fact  a  domestic  judgment  of 
periorcourt.  Williams  I^  M'Grade, 
>Iinn.  46. 

I  Ogden    T'.    Walters,    12   Kan. 
court  by  Valentine,  j..  eaid;     "1 

.  .  immaterial  whether  the  rec-  371. 
introduced  in  evidence  be  consid-  »,  Mile*  v.  Wingate,  6  Ind.  458; 
I  the  whole  of  the  record,  or  only  a  State  v.  Hawkins,  St  Ind.  486;  Smith  [>. 
ion  thereof;  for  in  either  case  the  Smith,  21  Iowa  516;  Succession  o( 
umptions  are  that  the  proceedings  Patrick,  10  La.  Ann.  104;  Morrell  v. 
c  regular  and  valid."  Foster,    33    N.   H.   379;  Numbers    -u. 

Francis     -o.     Hailing,    1     A.    K.     Shelly,  78  Pa.  St.  426. 
sh.  tKy.193.  Where  part  of  the  record   of  a   suit 

bus  the  copy  of  a  bill  was  admitted  has  been  introduced  In  evidence  by 
vidence  for  the  purpose  of  showing  one  party,  the  other  party  may  intro- 
idmlstions  of  the  defendant.  Smith  duce  the  whole.  Fowler  v.  Stonutn,  6 
IcGehee,  14  Ala.  40S.  Tex.    60;  State  v.    HawUiu,  Bi    Ind. 

1  a   suit  involving  the  question  of    486. 
19S 


Unasa. — Thus,  under  the  principle 
]  in  the  text,  the  record  of  a  con- 
in  may  be  shown,  in  order  to 
;lhc  legal  infarnj'  of  a  witntsB;  in 
■  lo  let  in  proof  of  what  waa  sworn 
;  trial,  or  tojustifj'  proceedings  in 
ilion"  of  the  judgment;  to  show 
1  suit  has  t>een  determined;  or,  In 


dence  for  him.  The  plaintiff  having 
taken  ■  non-suit  upon  its  udmiesion  fn 
the  court  below,  there  is  no  ground  for 
setting  it  aside.  Snead  v.  Wegnian,  21 
Mo.  .63. 

The  transcript  of  an  attachment  suit 
was  held  to  be  properlj'  admitted  In 
evidence,  to  sliow  when  the  funds  in 
question  were  discharged  from  the 
principal  lias  been  compelled  garnishment,  that  being  the  time  at 
y  for  the  default  of  his  agent;  or  which  the  defendant  had  promised  to 
imount  which  a  surety  has  been  pay  them  over  to  the  plaintiff.  White 
lelled  to  pay  for  the  principal  v.  Leavitt,  10  Tex.  703. 
ir.  I  Greenl.  Ev.,  4  517.  The  The  record  of  proceedings  in  partition 
i\ng  cases  serve  as  illustrations ;  among  certain  heirH  is  evidence  of  the 
here  a  judgment  of  acourt  of  law,  fact  of  partition.  Archer  t;.  Bacon,  11 
decree  of  a  court  of  chancery,  Mo.  149;  Warren  v.  Fredericks,  76. 
of  title,  the  fact     Tex.  647;  Shanks  i^.  Lancaster,  5  Gratt_ 


iudgm. 


:   existence  of 
may  be  shown  by  tli 

ith    third    pel 


(Vi 


50  Am.  Dec.  108. 
tn  assumpsit  for  money  paid  to   the* 
of  the  defendant,  H  record  of  court 


between   the  parties.     Den  v.     is  admissible  to  show  a  decree  against 


illon,  12  N.  J.  L.  109;  Barr  f.Gratz, 
heal.  (U.S.)  113,  See  Turpin  v. 
non,  3  McCord  (S.  Car.)  361. 
lere  the  existence  or  validity  of  col- 
li proceedings  between  strangers 
lut  in  issue  by  the  allegations  In 
laintlS's  petition,  the  transcript  of 
proceedings  may  be  introduced  i " 
-  of  the  d  '  ' 
Tex.  794. 
an  action  by  partners,  in  a  raer- 
e  firm,  to  recover  damages  for  the 
;ful  and  vexatious  suing  out  of  an 
in.ent  against  them,  in  conse- 
:e  of  which  their  credit  was  de- 
id  and  their  business  broken  up, 
icord  of  the  attachment  and  pro- 
ngs thereon  is  proper  evidence  to 
Emitted  to  the  jury.  Donnell  v. 
,  17  Ala.  63i);  s>  Am.  Dec.  194., 


Tayloi 
1..  Cle 


the  plaintiff  and  defendant  for  ths- 
same  thing,  and  full  satiEfaction  by  the 
plaintiff.  Davidson  r>.  Peck,  4  Mo, 
438.  For  the  application  of  the  prin- 
ciple to  somewhat  similar  facts,  see 
Taylor  c  Williams,  120  Ind.  414;  Ray 
6  Leigh  (Va.)6oo. 
le  of  two  makers  of  a  joint 
having   t 

thereon  alone  and  paid  the  judgment, 
sues  his  co-debtor  for  a  contribution, 
the  record  of  the  former  suit,  in  the 
absence  of  the  note  or  any  evidence  of 

not  support  the  action.  Beck  v.  Hun- 
ter, 3  La.  Ann.  641. 

In   an  action   by  a  bailee   of    goods 
against  the   owners  of  a  steamboat,  to 
recover   damages    paid  by   him  to  the 
of   the  goods,   resulting  from 


in  of^trespass  for   breaking  the  negligence  oF  the  servants  of  the 

:iff'a  close  and  carrylngoff  a  stock  steamboat   owners,    the    record   of    a 

iiors,  where  the  defense  was  justi-  judgment  recovered    against   him   bj 

m    under   a  warrant   Issued  by  a  the  owners  of  the  goods   for  the  inju- 

e,  under  the  act  for  the  prevention  ries   thereto,    and  their  receipt  tor  the 

'  illegal  sale  of  liquors,  the  record  money  paid   by  him  in  satisfaction   of 

e  warrant  and  of  the  proceedings  their  demand,  are  competent  evidence 

:  the  justice  in  regard   thereto  Is  to  prove  a  demand    of   compensation 

etetit  evidence.  Flummer  v.  Har-  upon  the   plaintiff  by   the    owners   of 

Iowa  308.  the  goods.     McGill  v.  Monette,  1  Ala, 

s  record  of  the  appointment  of  a  Sel.  Cas.  385. 

rvator  by  the  court  of  probate  is  When  goods  have  been  attached  as 

isible  to  prove  his  appointment,  in  the  property  of  a  debtor,   and  another 

:iinal  prosecution  against  the  ward  person  has  interposed  a  claim  to  them, 

1  assault  upon  him  while  entering  and  has  executed  a  claim  liond  which 

veiling- house  of  the  ward  to  dis-  recites  the  levy  and  the   interposition 

e   the   duties  of  his  appointment,  of  the  claim,  and  an   action  has   been 

V,   Hyde,  29  Conn,  564.  brought  to  try  the    right  of    property 

an    action   against  an  officer  for  between   the    attaching    creditor  and 

ig  process  in  an   attachment  suit,  the  claimant,  the   claim  bond  is    evi- 

cord  of  that  suit  Is  competent  evi-  dence   (or  the  plaintiff  of  the  levy  nt 
30  C.  of  L  — 31                            497 


^i 


i    I 


Jvdidal  BMord. 
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to  prove  other  matters  by  the  record  than 
judgment,  it  is  often  necessary  to  do  so.     Thi 
by  the  record  in  a  cause,  to  establish  a  formei 
same  subject-matter  between  the  same  parti 
should  be  produced.*     And,  as  the  record 
not  so  liberally  aided  by  presumptions  as  t 
superior  courts  of  general    jurisdiction,   i* 
proving  the  judgment  of  a  court  of  inferio 
record  must  be  introduced,  so  as  to  affir- 
court  had  jurisdiction  to  render  the  judj:^ 
ciple  applies  in  special  proceedings  in 
presumed.* 

The  objection  made  against  the  a< 
only  that  which  is  properly  in  the  r 
matter  is  incorporated  therein,  it  she- 
that  it  is  not  a  part  of  the  record.* 
but  not  for  all  purposes  may  be  reje 
offering  it  state  the  facts  proposed  *  i 

the  fact  of  the  existence  of  a  recorf 
refer  to  it  for  the  purpose  of  ai< 
the  record  being  produced  in  evic^ 
pretation  applicable  to  many  kint 
the  whole  record  must  be  taken 
one  part  may  be  made  clear  by 
wise  applied  to  records.'' 

b.  Of  What  Evidence.—! 
admissible  in  evidence  to  pro 
the  terms,  and  the  effect  of  tl 


. .  N 


;.'ne  "t  a 
1^1,'intitl 

,  V.)  if.8. 
1 2,  p.  86, 


1.  Mason    ?t    Wolff,    40    Cal. 
Walls  V.  Endel,  20  Fla.  86;  Ash 
V.  Wilson,  22    Fla.   255 ;  Vail  v. 
hart,  69    111.   332;  Foot   v.   Gl« 
Blackf.  (Ind.)  313;  Clark   v.   i 
15  La.  Ann.  279. 

Where  a  party  intends  to  a^ 
self  of  a  decree  as  an  adjudic\< 
on  the  subject-matter  in  co* 
and  not    merely   to  prove  c 
that  the   decree   was   mad*- 
show  the  proceedings  upor 
decree  was  founded,   and 
record  which  concerns  tl- 
question  ought  to  be  prot' 
V,  Hebert,  15  La.  Ann.  27 

8.  See  Judgments,  \. 
notes  2  and  3. 

8.  Goodrich  V.  Burdi 

4.  Chance  v,   Sumn 
662. 

5.  Kenan  v.  Hollo- 
50  Am.  Dec.  162. 

6.  M'llvoy  V.  Co. 

4.'54- 


.-  N.  H. 9;  Beards- 
,    ^^'li   Mo.  168;  Tayl. 
'  illustrations, 
liif  record  of  a  con- 
«lio\vn    to  let  in  proof 
<.irn  to  at  the  trial.  But, 
i    is  offered  only  by  way 
.  -t,  to  be  followed  by  testi- 
•i  on  the  trial  of  the  indict- 
.-  not  evidence  unless  that 
V      is       properly     evidence. 
- .  Thomas,  44  Pa.  St.  128;  84 
:.  422. 

\    -sessory    action  to    recover 

:  .r  Judgment  roll  of  prior  pro- 

r>  in  the  probate  court  is  proper 

r  ~arv  evidence  to  warrant  the 

-  i.rtion   of    proof   of    a  sheriff's 

-.     Gilmore  r.  Taylor,  5  Oregon  89. 

_::  r^hT^rd  to  the  expression  that  the 

—  -I  is  offered  as  inducement,  Mr. 
.urt^nsays:     ".     .     .     it  would  be 

-  rt  correct  to  say  that  as  against 
^  -tn-i,rers  a  judgment  is  admissible  to 
.  —  -e  its  existence  and  legal  effects." 
.     \"ian,  Ev.,  §  823, 

1  De  Forrest  v.  Butler,  62  Iowa  7b; 
'      Xrrrison  v,  Chapin,  97  Mass.  72:  Far- 
.-     rers'  etc.  Bank  v,  Erie  R.  Co.,  72  N. 
..\     Y     :>.>;     Turpin   v,  Brannon,  3  Mc- 
r    j:^i    S.  Car.)  261;  State  v.  Foster.  5 
\    I    V.-C-rd   (S.  Car.)  442;  Vigel  v.  Nay- 
J".     c'-.i4  How.  (U.  S.)  208.     See  Stater. 
«  I     ~  -^.  2Q  Conn.  564.    It  seems  that  this 
,    .^     -^  ^r  does  not  depend   upon  any  prin- 
~    .-     r:e  peculiar   to  the   law    relating  to 
-1     '^:  ^-:i:  records,  but  is  simply  the  re-ult 
.*   1^     .,  t-tf  application  of  the  principle  ihal 
^     i-  -i^nce  may  be  given  in  any  p  roc  ted- 
""    _     ^     -^  jtanv  fact  relevant  to  any  fact  in 
'.i     ^H,.    See  Evidence,  vol.  7,  p.  47,  n. 2. 
risiJUices. — In   an    action   by   a   son 
^     ;^-:'>'  his  father,  in  respect  to  certain 
^     •-  r^rtv,  the  record  of  an   action  be- 
' "   "  "     .  *  .-r.    the   father   and   a   third   party, 
.  .-    a     >:^«i^g   a  claim,    by     the    father,  to 

,^     .ji^-a    property,   is    admissible  in    evi- 

,J^\^!f^    lerce.     Adams  v.  Adams,   23  Ind.  50. 

^.^.^        I-   an  action  brought  upon  a  note, 

^ .  ,-^*    tie  r«ord  and  proceedings  in  a  suit  on 


InETiddnce 

•   between   the   same 

iioverted    fact    which 

ion.^     But  it  is  essen- 

.t   both  parties   shall  be 

ordance   with   the   legal 

ere   nan   debet^  it  is  not 

a   stranger  to  the  action.* 


^  idence  in  a  subsequent  suit  between 
•  i<^  same  parties,  although  a  motion 
for  a  new  trial  in  the  former  suit  is 
pending.  Chase  x/.  Jefferson,  i  Houst. 
(Del.)  257. 

The  record  of  a  former  suit  be- 
tween the  same  parties  is  not  conclu- 
sive,  unless  the  subject-matter  passed 
upon  in  the  former  suit  be  the  same 
with  that  in  dispute  in  the  case  at  bar. 
Clemens  t;.  Murphy,  40  Mo.  121. 

To  make  a  record,  in  a  former  suit, 

conclusive  evidence  on  anj  point,  it 

should   appear  from   the  record  that 

such  point  was  in  issue.  And  evidence 

plaintiff,     aliunde  is  not  admissible  to  show  that 

.ni^sible  for    a  matter  not  in  issue  on  the  record  was 

Hawkins,  9    taken  into  consideration  by  the  jury. 

Manny  v.  Harris,  2  Johns.  (N.  Y.)  24; 

suit  may  be    3  Am.  Dec.  386 ;  Jackson  v.  Wood,  3 

ould  aid  under     Wend.  (N.  Y.)  27. 


nd- 

.M(10f 

rec- 

ndant 

a  time, 

.   the  suit 

w  no  ob- 


m 


■  lontify    a  case. 

that  the  record 

<'Y  of  a  slave  to  re- 

■»e  vendor,  belong- 

his  mother,  which 

the   name  of  the 


If  a  plaintiff,  on  a  trial,  waive  any 

particular   portion  of  his   claim,  and 

afterwards  bring  a  new  suit  for  such 

claim,  the  record  in  the  former  action 

is  no  bar  to  the  new  suit.     Louw  v. 

Davis,  13  Johns.  (N.  Y.)  227. 

Master*!  Report. — A  master's  report 

'  >  mother,  without  his     is  not  evidence  as  an  adjudication  be- 

•^  afterwards  dismissed     tween  the  parties  until  it  has  been  ac- 

itiussible  in  an  action    cepted,  and  judgment  rendered  upon 

he  slave  by  the  vendor    it.    Nash  v.  Hunt,  116  Mass.  237.    See 

-ohaser,  to  explain  a  re-    Master  in  Eqjjity,  vol.  14,  p.  937,  et 

r  the  money  by  the  ven-     seq, 

^ow  that  the  defendant  re-        2.  2  Smith's  Lead.Cas.  812;  Broom's 
money  as  the  property  of    Max.  954. 


.» 11 


J  other.     Webb.  v.  Kelly,  i 

57  Ala.  333. 

n  V.  Greenwoods  Turnpike 

•  •nn.    i;  Spinks  v.  Glenn,  67 

.   Boyer  v.  Berryman,  123  Ind. 

wry  V.  M'Murtry,  Sneed  (Ky.) 

.'rc>utman   v.   Vernon,    i     Bush 


8.  Proctor    v,  Johnson,  Salk.  600;  i 

Ld.  Raym.  669;    Snodgrass  v.  Branch 

Bank,  25  Ala.  x6i ;   60  Am.   Dec.   505; 

Wilson   T'.    Campbell,  33    Ala.  249;  70 

Am.  Dec.  586,   and  note ;    Costello   r». 

Burke,   63    Iowa  361;    Henderson    v. 

Western  Ins.  Co.,  10   Rob.  (La.)  164; 

482 ;  Buchanan  r.  Smith,  75  Mo.    43  Am.  Dec.  176,  and  note ;   Clagett  v. 

Miller  V.  Brenham,  68  N.  Y.  83;     Easterday,  42  Md.  617;  Archer  v.   Ba- 

>\  I'.  Saunders,  4  Neb.  569;  Spen-     con,  12  Mo.  149;  Cravens   v,  Jameson, 

r .  Dearth,  43  Vt.  98;  Lehi  Irriga-     59  Mo.  69;  Harrington  v.  Wadsworth, 

Co.  V.  Moyle,  4  Utah   327;  James    63N.  H.  400;   Dows  t*.   McMichaels,  6 

Huzzard,  Hempst.  (U.  S.)  240.     See     Paige  (N.  Y.)  139;  Briley  v.   Cherry, 

lams  v.  Smith,   19   Nev.  259.     See    2  Dev.  (N.  Car.)  2 ;  18  Am.  Dec.  561 ; 

Ks  Judicata.  Wilson    v.    Harper,    5  S.   Car.    294; 

The  record  of  a  suit  is  admissible  in     Bracken  v.  Neill,  15  Tex.  109;  Pratt  w 
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tre,  such  record  cannot  be  usefj  by  a  stranger  ag; 
3  it.* 

le  application  of  these  principles  it  follows  that  the 
tninal  case  is  not  evidence,  in  either  a  civil  action, 
'  criminal  prosecution,'*  of  the  facts  upon  which  th 

founded,  i.  e.,  the  facts  in  issue;  but  it  would  be 

prove  a  collateral  fact.* 


Tex,  69s;  Frailer  v.  Frazier, 
Va.)  64J>;  Duncan  v.  Helme,  8 
'a.}  6S;  Laldlcj  v.  Kline,  8  W. 

O    JVtMiMBNTS,  vol.    13,    p.  84, 


3   Dana  (Kf.)  ai;  Fltzhogh 
Man,  a  J.  J^Mareh.  {Vj-J-Ut^^ 


Thee 


ecord   of   s 

in  the  n 


the  admiisio 

'The  appellants  who  attempti 

luslj     it  (being  strangers  to  the  actii 

upon  a  bond     not  concluded  bj  it.     In  a  luil 

them  it  would  not   be  evideni 

The  rule  is  reciprocal.     If  th> 

could  not  be  evidence  against 

pellants,  it  should  not  Ik  for 

a.  Clark  V.  Irvin,  9  Ohio  13 

The  record  of  a  criminal 

tion  against  the  defendants  foi 

entrf     and     detainer,     wher 

plaintiffs    were   prosecutors 

1.    \,aia.j     nesses,  is  not  admissible  on  ih 

the  civil  action  of  trespass  i 

of  equity     the  title  to  the  premises.    B< 


leof' 

irought    upon    the   same    In- 

in  the  name  of  B.  Kauffelt 
■.gW.  &S.(Pa.)93. 
LCtion  on  a  bond  against  tbe 
rator  of  the  surety,  a  judgment 
ard  against  the  principal  in  a 
ction  brought  by  the  plaintiff 
he   principal,  is  not  evidence. 

Beck,    3    Har.  &    M.    (Md.) 

was  filed  in  the  I 

Hon,  on  the  death  of  J  W 

stating  that  the  parties  claimed 

idermen  after  the  wife's  death, 

py   of    the  will   under  which 

imed   was  exhibited.     A   sale 

nd  WHS  ordered  and  made,  and 

eed  executed  to  the   plaintiff, 

le   remaindermen.     Held,  that    offender.       Borough      of 

eedings  in  equity,  thooRh  ad-     Forscht,  13  Pa.  St.  391, 

as  showing  the  foundation  of         But  in  an  action  to  reco' 
s    deed,  and   pertinent  to   es-     for  the  detection  and  conv 

'  e  identity  of  the  land,  could     offender,  the  record  of  c 


.  49  Pa.  St.  iss. 
But  where  a  reward  i 
the  detection  and  c 
fender,  and  a   person  is  dete 
convicted,  the  record  of  con' 
evidence,  in  an  action  for  th( 
that  the  person  convicted  i 


to  show  that  the  parties  were 

as  remaindermen.     Wardlaw 

loud,  9  Rich.  {S.  Car.)  +54. 

cord  of   other  suits    between 

idanl  and  other  plaintiffs  can- 

rad  in  evidence   by  the   plain- 

liow  fraud  in  the  dissolution  of     j;a  Ai 

liip.       Bank  of    Alexandria    i/      " 

lie,  I  Cranch  (C.  C.)  575. 

eadings  in  an    equity  suit,  bj 

ner  against  another,  are  inad 

toshow  that  the  tirm  was  in 

t  the  date   of  a   mortgage,  or 

of  a  claim  between  the  mort- 

tfylng  on   Mi^eri  fa 


party.      Shaw   1 

IS- 

reenl.  Ev.  514;  Davi 


[c  Donald, 
f.Wood, 


.  (U.  S.)  6;  Chiles  v.  Conley,    Car.)  443. 


conclusive  evidence  of 
Mead  v.  Boston,  3  Cush.  (Mi 

8.  Betta  V,  New  Hartford, 
38.q ;  Corbley  v.  Wilson,  71 
Beausoliel  v.  Brown,  15  La.  i 
Mead  i'.  Boston,  3  Gush.  (M 
Com.  V.  M'Pike,  3  Gush.  (Mi 
^^ec.  737;  Com.p.  Ct 
;;  55  Am.  Rep.448; 
son  T.  Bank  of  Wheeling.  41  '. 
80  Am.  Dec.  596;  Moses  v.  i 
Whart.  ;Pa.>  373;  Duchess 
ston's  Case,  3  Sm.  L..  Cas.  6 
V.  White,  I  Str.  68-  Helsham 
wood.  II  C.  B,  im;  73  E.  C 
Justice  V.  Gosling,  I3  C.  B. 
C.  L.  37;  Smith  v,  Rummen: 
9;  Petrie  v.  Nuttall,  11  Eict 

'    State  V.  Foster,    %    He 
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record  may  sometimes  be  admissible  as  secondary  evidence.* 
where  a  record  is  produced  by  a  party  to  prove  a  particular 
the  opposite  party  is  not  entitled  to  avail  himself  of  it  as  a 
if  of  other  facts,  for  which  he  could  not  have  used  it  as 
lary  evidence.* 

Whether  Primary  Evidence.— The  record  is  the  only 
leedings  h?d  before,'  or  the  acts*  of  a  court 
he  time  of   such  proceedings  or  acts  is  so 

the  guar-  B.  In  addition  to  the  two  preceding 
t  note,  to  notes  see  the  following  references  ana 
judgment    cases:    Former  Suit   Pbndino,  vol. 


il. 


r  of  8.   p.  SS5,   n.  4 

Ihe  judgmenl,  609,    610;    Insolvency,    vol.     u,    p. 

which   it  pur-  229,  n.  8;  Jeopardy,  vol.  11,  pp.  966- 

inded,  and  the  96S;  Malicious  Prosecution,  vol.  14, 

admissible    as  p.  58,  n.  5;  Naturalization,  vol.  16, 

I  the  guarantj'.  p.  131,  n.  2;  Perjury. 

H.  416.  Though  the  judgment  and  proceed- 

'  copies   of    a  ings  before  a  justice  are  not  technical!}' 

eing  admitted  a  record,  jet  his  record  of  them   is  the 

ection,  Is  suf-  best  evidence,  and  must  be  produced  In 

;    assignment,  preference    to  parol  proof.     Grimm  v. 

>ana  (  Rj.)  408.  hamel,  %  Hilt.  (N.  Y.)  434. 

16  Ala.  361.  The  docket  of  b  justice  of  the  peace 

,  39  Cal.  449;  is  only  primary  evidence  of  those  facts 

Cal.697 ;  Peo-  which  it  is  required  to   contain.     Scor- 

625;  Mills  V.  pion   5.   M.  Co.  v.  Marsano,  10  Nev. 

I  438;    Strom-  370. 

on.  ( Ky.)  578;  The  pendency  of  a  suit  in  a  court  of 

La.   Ann.  790;  record   can  only   be  proved  by  record 

Pick,    (Mass.)  evidence.     Smiley  w.  Dewey,  17  Ohio 

■k,     12     Allen  156.     But   see  Brown  u.    LitHefield,  7 

nith,  43  N.  H.  Wend.  (N.  Y.)  454. 

d,  16  N.  J.  Eq.  A  witness  cannot  testify  to   the  fore- 

N.  J.   L.  314;  closure  and    sale    of  mortgaged  prem- 

.  (N.  Y.)  351;  ises;    the    record    of    the   suit    is  the 

Co.,  I  Nott  &  proper  evidence.  Kennedy  v.  Reynold*. 

[  V,  Bentham,  17  Ala.  364. 

1  V.  Howe,  17  In  an  action  on  a  promise  to  indem- 

iwin,  9  Conn,  nify  against  the  claim  of  a  third  person, 

I  Dana  (Kj,}  the    party    indemnified    being    bound 

9Gill  (Md.)  7;  In  good  fafth  not  to  yield  to  the  demand 
until   compelled  by  law  to  do  so.  the 

I   Ala.  7^3;  48  record  of ajudgment  recovered  by  that 

a*  *.  Clieese-  third  person  is  the  proper  evidence  of 

rams  v.  Smith,  the    recovery.     Weld    v.    Nichols,    17 

ellly  V.  Cava-  Pick.  (Mass.)  538. 

til  V.  Peach,  i  The  proceedings  of  the  court  of  ad- 

V.  Christy,  36  miraltv,    before   whom    was  tried   the 

lerton,  11   Mo.  question  of  prize  or  no  prize.  Is  the  best 

tlo.  no ;  State  evidence,  in  an  action  on  a  policy  of  in- 

3ii  Tutlle    V.  Burance,  to  show  the  reasons  assigned 

,)  113;  II  Am.  for  condemnation  or   acquittal.     Mes- 

■dbrldge,  17  N.  sonler  u.  Union  Ins.  Co.,  i  Nott.  &  M. 

ng,30bloJ7ll  (S.  Car.)  i.ss. 

lio  447;  State  Where  the  magistrate  is  by  the  Gtor- 

'ar.)  140:  Ma-  gia    Code,    §  457,   required  to  keep  ■ 

ar.  1;};  Etters  docket  and  enter  his  judgments  there- 

ir.)  413.  on,  such  judgment  cannot  be  proved  by 
Ml 


RECORD.  I.& 

icm,  that  it,  aiso,  can  oniy  be  proved  b 

ESS  AS  Evidence. — The  record  of  a  cou 
ts  such  absolute  verity  that  no  person  isall 
-dings,  to  aver,  nor  to  give  proof  again 
le  of  the  absolute  verity  of  records  resul 
mony  may  not  be  given  to  vary  or  contra 


1  the  judgment 

See  Estoppel,  vol.  7,  pp.  j  ai 

,n  it;     al.hoogh 

The  deciRions  on  the  conclus 

:er  Irving  the 

of  records  are  mostly  in  regard  I 

jriginal  wilh  an 

menlK,  and  the  authorities  are  ci 

under  Judgments,   vol.    11,  p 

t  (hall  be  tiled 

HSk.                                          ^ 

e  olhcr  papers 

See  also,  Jurisdiction,  vol 

e.     Ram^y    v. 

371,  note  1 ;  p.  273,  notes  3  and  3 

notes  3  and  4;p.  iBi.nole  1;  pi 

3.1;    Partition-,   vol.   17,    p. 

■"■?■ 

Kbinta  Boob  or  tbo  Court.— 

these   are  facU 

before  the  extended  record  is  tni 

>iii   Ihe   records. 

the  clerk's  or  the  court' 6  docket  \i 

ters  !■  pail  and 

as  the  record,  the  same  rules 

r  bv    parol   cvi- 

sumed  verity  apply  to  it  as  to  I 

cM«lt,    40    111. 

ord.     ReadV.  Sutton,  j  Cush,  i 

115;  Leathers  v.  Cooley,  49  M 

L°,;";'w;i^^; 

Jester    v.     Spurgeon,    17     Mo. 

J6;  Farnsworth 

'i.  Dickson  v.  Fisher,  1  W.  I 

Ih  re  Watson,  30  Kan.  753 ;  Mil 

3   SIcph.  Com.  Inslev,  33  Kan. 654;  Handler  1 

om.   Dig.  Rec.  lel,   Hard,   (Kv.)   151;  Tripletl 

1    Ph.    Ev,    C.  len,  6J.  J.  Marsh.   (K7.)  564;  < 

cases  cited  in  t'.  Douglass,  13   Itl.   100;  Robi 

;   RcK   V.  Car-  Ferguson,  y8  III.  538;   Hard  -.■ 

1   E.  C.   L,  96;  man,  6  Barb.  (N."  Y.)  6ji  ;  Pi 

&  B.  (N.  Car.)  Powers,  7  Barb.  (N.   Y.)  461; 

;iine  I-.  Cutler,  v.  Mayor  etc,  of  N.  V.,  31  N 

ent.  L.  J-  jSg;  Rep.    t,<^<):    Case    :■.  State,  5 

Yei^.  (Tenn.)  Jones  'v.  Williams.  6j  Miss.  183 
Veiglev  !■.  Mat-         A  return  of  a  justice  to  > 

fd   lis   III.  64;  (Tf^iiH-aficannot  be  admitted 

loilEjes  t'.  Baiig.  tradict  the  record.     Weaver  1 


■.  Sdimeisser.  7 

mon,  63  Mich.  366. 

te,  22  Ark.  30S; 

MlnuMBookotU 

19  Conn.   489; 

excludes  even  the 

»  1S9;    Dows  V. 

whose  record   is   1 

(N.    Y.)    139; 

if  offered  to  vary  c 

ord.      Hobbs   ^.   1 

Hl'lii   Kipi'". 

Davidson   V.   Mur 

r.)    irS;    Gallo- 

Cherry  i>.  State,  6 

l.(N.Car.)l2; 

Kelly,    .0    low. 

1    N.    Car.   68; 

Burnham,  1  Me.  3I 
ney,  49  Me.  135 ;  \ 

etl,  3§  Miss.  398;  ( 

(Kv.  1S90),   13 

the    law   savs: 

9johns.(N.Y.)  2? 

f-robafam,    nom 

13N.  J.  L.  135:  t 
Pa.  SI.  29';  Willis 

lart.   Dig.   Leg. 

that  "Hrmo  /D- 

Humph.  (Tenn.)  r 

'ifitarf  ftr  pa- 

of    Savage,  J.  in 

Gal.  4*.i;   94  Am.  . 
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add  to,*  the  record,'  While  this  is  the  general  rule,  it  is 
)bably  a  settled  principle  that,  when  the  record  does  not  show 
at  issue  was  actually  tried  at  the  former  suit,  parol  testimony 
other  extrinsic  evidence  may  be  given  thereof,*  and  the  ques- 
n  submitted  to  the  jury,*  But  the  record  is  prima  facie  evi- 
ice  of  a  prior  adjudication  of  every  demand  which  might  have 
;n  drawn  into  controversy  under  it.'  One  part  of  a  record 
y  be  aided  or  impeached  by  another  part.*  But  the  existence 
a  record  may  be  brought  in  issue,  even  collaterally,  by  the 
a  of  »hI  tiel  record.  And  the  fact  of  the  existence  of  the  rec- 
I  will  be  determined  by  the  court  from  mere  inspection 
:reof.» 
How  Proved,* — The  record  of  a  court  is  probable  by  the 
nal  record,  or  a  copy  of  the  record,  depending  upon  the  court 
tiich  the  proof  is  to  be  made  * 


Saytei  v.   BriggB,  4  Met.  (Mass.) 
Jones   1'.    Perkins,    54    Me. 
are,  Knott  v.  Sargeant,  I3j  I 
lale  V.  Womack,  17  Tex.  337. 
ol   evidence   la    inadniiBsibl 


eof  c 
Gliddon 


bee,  3  Cow.  (N.  Y.)  130;  ij  Am.  Dec. 

256;   Burt  V.  Sternburg,  4   Cow.  (N. 

Y,)  ^59;  15   Am.  Dec.  401;  Wood  v. 

Jackson,  8  Wend.  (N.  Y.)  +4;  ai  Am. 
lion  or  copj  ot  Dec.  603;  Phillips  i'.  Berick,  16  Johns. 
Goos,    %\     La.     (N.  Y,)  136;  8  Am.  Dec.  199;  Thurst 

V.  West,  31  N.  Y.aio;  Roberta  v.Oit. 
be  aided   by  pa-     56  Pa.  St.  176;   Ward  v.  Price, 
■,  but  notir  -  '""    ' 


(Wis.)  101;  Brown  r.  Pratt,  4  Wis. 
513;  65  Am.  Dec.  330;  DriecoU  v. 
Damp,  16  Wis.  106;  Pfennig  v.  Grif- 
fith, 29  Wis.  619. 

Compare,  centra,  Campbell  V.  ButU, 
3  N.  Y.  .73. 

4.  Burlen  v.  Shannon,  14  Gray 
Parol  EviDKNCB,  vol.  17,  p.     (Mass.)   433;    Eaitman  i;.  Cooper,    15 

T..„ ....    ..„i   ..   p,3J9,     pi^^    (irfass.)   J76;  a6  Am.  Dec.  600; 

Foye  V.  Patch,  13s  Mass.  105. 

8.  Bridge  !■,  Gray,  14  Pick,  (Mass.) 
SS;  '5  Am.  Dec.  358,  and  cases  snfra. 


ell,  83  Me.  76. 

en  a  record  does  not  contain  a 
Btory  of  the  facts,  it  would  seem 
le  proper  procedure  would  be  to 
t  amended. 


i;  iNi 


see  infra,  this  title,  Amendmtnt 

>utr«m  V.  Morewood,  3  East  353 ; 
-n  f.  Thornton,  4  Esp.  180; 
don  V.  Tutop,  I  Esp.  401  ;  Havee 
Farmer,  4  T.  R.  146;  Russell  v. 
:e,  94  U.  S.  608;  Rake  r.  Pope,  7 
161  ;  Hughes  -o.  Jones,  J  Md.  Ch. 

Whitehuret  v.    Rogers,   38   Md. 

Standiah  v.  Parker,  1  Pick. 
SS.)  13;  13  Am.  Dec.  .^93;  Parker 
fhompson,  3  Pick.  (Mass,)  434; 
Ige  V.  Gray,  14  Pick.  (Mass.)  55; 
.m.  Dec.  358 ;  Eastman  v.  Cooper, 
ick.  (Mass.)  276;  26  Am.  Dec.  600; 
)owell  V.  Langdon,3Gray(Mass.) 

Burlen    v.    Shannon,    14    Gray 


^3- 

a.  Jester  v.  Spurgeon,  17  Mo.  App. 
477- 

T.  3  Bl.  Com.  34,  331 ;  9  Bac.  Abr. 
556;  Adams  v.  Betz,  i  Watts  (Pa.> 
425;  26  Am.  Dec.  79. 

8.  See  infra,  this  title,  Lost  Record, 

9.  See  Williams  -u.  Brummel,  4  Ark. 
129;  Belts  V.  New  Hartford,  25  Coon. 
180;  Phelps  V.  Hunt,  43  Conn.  191; 
Perry  ti.  May,  \  Hill  {S.  Car.)  76; 
English  11.  Sprague,  33  Me.  44a. 

Printed  B«porlB  of  DMlilotu. — The 
printed  report  of  a   case  decided   be- 

■   the  supreme  ■ 

sued  by  authority  of  law,    : 

463:  Chase  v.   Walker,   36  Me.     peient  original  evidence  of  a  judgment 

Dunlap  t;.  Glidden,   34   Me,  519;     rendered  therein.     Donellan  f .  Hardy, 

tevant   v.    Randal],  53    Me.    149;     57  I  nd.  393.     But  such  reports  maybe 


JndinUl  EMord. 


RECORD. 


{ [)  By  the  Rfcord. — Where  the  record  to  be  proved  is  a  i 
of  the  court  before  which  the  proof  is  to  be  made,  therec 
self  should  be  produced,'  Since  a  court  takes  judicial  not 
its  own  records,  they  may  be  admitted  in  evidence  withoi 
ther  proof  than  is  given  by  their  production  by  the  clerk 
the  proper  archives,*  And  the  original  records  and  files 
suit,  if  properly  identified  may  be  evidence  in  other  court 
the  one  to  which  they  belong,'  for  whenever  a  certified  ci 
a  record  is  admissible,  the  original,  duly  proved,  is  equally 
petent,* 

(2)  By  Copy  of  the  Reeord. — A  record,  if  it  does  not  beli 
the  court  in  which  the  proof  is  to  be  made,  may  also  be  [ 


an  original,  the  order  upon  wh 
never  been  complied  with,  cai 
considered  as  a  record  of  court 
of  il<<elf,  to  be  evidenee  in  a  cl 
suit  between  the  same  parties, 
V.  Fortner,  s  Port  (Ala.)  9. 
The  indorsement  of  a  man' 
the  buck  of  an  indictment,  : 


—The     ness  is 


good  secondary   evidence,     Taylor  v. 
Com,,  29  Gratt.  (Va.)  780. 

1.  Adams  T.  Stale,  ii  Ark,  466; 
Britton  v.  Sute,  54  Ind.  535  ;  Harrison 
V.  Kramer,  3  Iowa  543;  Longley  v. 
Vose.  17  Me.  179;  Ward  n.  Saunders, 
6  Ired.  (N.  Car,)  382;  Burk  r.  Trej-g, 
a  Wash,  (Va.)  215. 

Tha  Original  Papers  la  &  Cauie. 
original  detached  papers  in  a  suit,  on 
file  in  the  oIKce  where  the  court 
records  are  kepi,  maj-  be  used  in  evi- 
dence with  Ihe  same  court  if  the  com- 
plete record  has  not  been  made. 
Sharp  V.  Luniler,  34Cal.6ii;  Peck  v. 
Land,  3  Ga.  i ;  46  Am,  Dec.  368 ;  Sut- 
clifTe  r.  Stale,  18  Ohio  469;  51  Am. 
Dec,  459:  Buffington  i>.  Cook,  39  Ala, 
64.  It  has  even  been  held  lliat  the 
original  separate  papers  in  an  inferior 
court  majr  be  received  in  evidence  in  a 
superior  court.  Slate  v.  Bnrtlett.  47  dence  of  that  fact. 
Me.  396;  Allisf.  Beadle.  I  Tyler  (V(.)  mined  by  an  inspection  of 
179.  itself,  if  it  be  found.    Wilson 

la^es  for    31  Me.  85, 
gihe  plaintLHto  beind'       ■    ■  -    -    ■ 

.rigini 


But  such  papers  are  not  admissible 
if  the  linai  record  has  been  made  up. 
Brown   v.  Isabell,  i    Ala.    1009.  '  See 

Watts  V.  Clegg,  48  Ala.  561. 


SI 


same  parties,  a  copy  is  inadmi^ 
evidence.  Handley  r.  Fitihu 
K.  Marsh.  (Ky.)  24. 

In  a  suit  against  one  as  ind< 

a  writ,  the  docket  eniry,  togeti 

the   extended    record   of  the 

action,  boih  stating  that  the  <1( 

idorsed  the  w 


igihe  plaintiff  t 

0  be  indicted,  the         S.  Prescott    r.    Fisher 

lal    indictment 

is  admissible   in     Ward  -v.   Saunders,  6  Ir 

nee.     Watts    v. 

Clegg,   48   Ala.     383;    Wallts    v.   Beauchi 

But,  in  Siaie  v.  Bartlett,  47  Me.  396,     Bacon,  6  Cu?h.   (Mas 


.aid  that  1 


Ithough  (hi 
if  inferior  courts  are  regularly  made 
up,  and  though  such  records  or  duly 
authenticated  copies  thereof  are 
deemed  evidence  of  the  highesl  char- 
acter and  cannot  be  explained  or  con- 
tradicted by  parol  testimony  or  ex- 
traneous documents,  that  fact  does 
not  exclude  the  original  papers  on 
U'hich  such  records  are  founded. 

A  bill  for  an  injunction  not  filed  as 


13  Gray  (Mass.)  532';  V 
r.  Conger,  125  U.  S.  397. 

But  see  Bowden  v.  Taylor, 
199:  Crilley  ».  State,  k>  Wis.  13 

4.  Britton  K.  State,  54  Ind,  53 
;■.  Manly, 19  Me.  331;  Folsomi'. 
73  Me.  370;  Brooks  \\  Dar 
Pick.  (Ma^s.)  498:  People  i..  G 
Wend,  (N.  Y.)  465;  Miller  r,  I 
Pa.  St.  432;  Bruce  v.  Manches 
R.  Co.,  19  Fed.  Rep.  341. 


hey 


tm  rf  tuu  AMI  RECORD.  ud  suu  P^?«n. 

a  certified  copy,  a  sworn  copy,  and  an  exemplification  of  the 
;ord.* 

[T.  Abcobd  of  State  Acts  ahs  State  Paibbs.— Acts  or  ordi- 
nces  of  State,  such  as  treaties,  commissions,  pardons.  State 
ints,  proclamations,  official  letters,  and  State  papers  generally, 
:  recorded  in  the  executive  departments,*  But  the  printed 
Dy  of  these  State  papers,  purporting  to  be  published  in  pursu- 
:e  of  a  statute  or  resolution  of  the  legislative  department,  and 
iperly  authenticated,  is  an  authentic  record  of  their  existence 
i  contents.'  But  a  government  gazette  is  not  competent  to 
)ve  a  fact  of  a  private  nature.* 

IT.  JbKELLAiTBOiTB  PtiBLic  Bbcobim^ — 1.  Definition. <— A  public 
ord  is  a  memorandum  made  by  a  public  officer  authorized  to 

.  See  Judgments,  vol.  11,  pp.  148s,  to  prove  the  terms  and  exUtence  of  the 

t,  I49e,  1491.  governor's   proclamation.      Lurlon    v. 

State    I'.    Peelle.    124    Ind.    5151  Gilllani,  2  III.   577;  33  Am.   Dec.  430; 

jrgCa   Penitentiary  Co.   v.  Gordon,  1  Greenl.  Ev.,  %  479. 

3a.  1J9.     See  Lapeyrev.  U.  S.,    17  The  articlesof ajp'eement betweenthe 

.11.  (U.S.)  191 ;  Marbury  v.   Madi-  Droprletaries    of     Pennsylvania     and 

,  1  Cranch  (U.  S.)  137.  Maryland    rcBpecting   boundaries,  are 

rrants  or   patents   from   the  sover-  State  papers,  and  need  not  be  proved  or 

lUed  in   the  ollice   from  acknowledged.      Ro»s   v.    Culehall,    I 

laiiate,  and  are  then  rec-  Binn.  (Pa.)  399. 

■  ^'Sg'-  ^  Ired.  (N.Car.)  But  a  printed  book  purporting  to  be 
44A111.  Dec.  73;  Faint'.  Garth-  a  report  of  a  sub- committee  of  the 
ni,  5  Ga,  6.  House  of  Representatives,  which  is  in 
L.  certified  copy  of  the  executive  no  way  authenticated,  does  not  purport 
lutes  is  not  evidence  of  a  witness's  to  be  a  part  of  the  authenticated  jour- 
don.  The  pardon  or  a  certified  nal,  is  not  identified  by  it,  and  is  not 
T  is  necessary.  Cox  u.  Cox,  16  Pa,  even  a  publication  required  to  be  made, 
37S;  57  Am.  Dec.  431.  or  a  record  required  to  be  Wept  bv  the 
,  Rex  V.  Holt,  5  T.R.436:  Thellu-  House  of  Representatives,  is  not  ailmlt- 
i>.  Coaling,  4  Esp.  166;  Watklns  v.  sible  in  evidence.  Marks  v.  Orth,  iii 
Iman,  16  Pet.  (U.  S.)  55;  Dredge  v.  Ind.  10. 

syth,  3  Black  (U.  S.)  563;  Radcllff  4.  For  example,  an  application  to  a 
Inited  Ins.  Co.,  7  Johns.  (N.  Y.)  foreign  government  for  a  patent  right, 
Whiton  V.  Albany  etc.  Ins.  Co.,  wherein  the  applicant  describes  turn- 
Mass.  14;  Mllford  V.  Grecnbush,  self  as  a  citizen  o(  Ntiv  Jersey,  resi- 
Me.  330;  Worcester  v.  Northbo-  dent  and  permanently  established 
gh,  140  Mass.  397;  Talbot  v.  See-  within  the  jurisdiction  of  the  foreign 
1,  1  Cranch  (U.  S.)  38.  government.  Is  not  evidence  In  a  Nevi 
hus  a  volume  of  the  American  yersey  court  in  support  ol  an  attach- 
te  Papers  was  admitted,  on  mere  In-  ment  there  against  the  property  of  the 
:tion,  as  evidence  of  the  documents  applicant.  Brundred  v.  Del  Hoyo,  30 
ch  it  recorded.  Gregg  v.  Forsyth,  N.  J.  L,  318,  <itiig  Phillip's  Ev.  407; 
4ow.  (U.  S.)  179;  Doe  V.  Magru-  Greenl.  Ev.  540;  Rex  v.  Holt,  5  T.  R. 
13  Fla.  602;  Nixon  v.  Porter,  34  436;  Radclift  !■.  United  Ins.  Co.,  7 
s.  697;    69    Am.     Dec,  408,     The  Johns.  (N.  Y.)  38. 

crlcan  State  Papers  are  declared  to  B.  The  term  "public  record"  applies, 
a*  valid  evidence  as  the  originals  of  course,  to  all  the  records  treated  in 
n  which  they  are  copied.  Brvan  v.  the  preceding  divisions.  But  the  rec- 
syth,  19  How.  (U.  S.)  334;  D'utillet  ords  grouped  and  treated  of  under 
llanchard,  14  La.  Ann.  97.  this  division,  are,  in  the  opinions  de- 
he  State  Register,  in  which  the  livered  by  the  courts.  Invariably  clas- 
11c  acta  or  the  governor,  which  are  silted  under  the  general  title  of  public 
lired  to  be  made  public,  are  by  law  records. 

lirvd  to  be  published,  is  the  record  B.  See  Bouv.  Inst,,  f  3096;  Gaines  v. 

rnf,  and  wan  admitted  in  evidence  Relf,  11  How.  (U,  S.)  569. 


pjr.urm  tnai  mnction,  or  a  writing  properly  filed  in  a  i 
office,'  intended  to  serve  as  evidence  of  somethinE  written 
or  done.  " 

2.  Ill  Oeoeral—Public  officers  are  largely  authorized  by  si 
to  keep  certain  records,  but,  if  a  memorial  or  book  be  kept  ' 
IS  a  necessaiy  or  even  a  convenient  and  appropriate  m'o 
discharging  the  duties  of  the  office,  it  becomes  a  public 
ment,  or  record/"  But  private  memoranda  kept  by  a  , 
officer  for  his  own  convenience  are  not  records^  A  meif 
dum  of  the  acts  of  the  officer  by  whom  they  are  made  wii 
be  a  record  if  the  acts  recorded  are  unauthorized.*     Every  | 

V^wS,"  ''^fT'"""  ?'"'  ■'"  "••'":"'  "'■  4'7.  Book,  k.pl  bv  .riecmia 

Deiween    an    ori|;inal    writing  which  tainiiiE  accounts  nfihp' fin. „,.«  o 

Jiaj.  he  propcrl,  lilcd  In  a  public  of.  pen,,.'  of   ih,    to.n       Thim 

llcc,rclerred»,nthete«.anaihcrcc-  tampion,  18  N   H   10    A  bo^k  L 

lUconpivfXm  '  '     ''^''  ''™'I -•  MUl.r.  f,  pi.  si. 

.    B,  lli.  appllcaiion  onw.  pMnciplc,     A^l'Z' M^'^.f"':!  f/x 

r,?c;;r^b^"L'o%\^rrp'°.'o7.t  L„?^s^,  iSP^ 
sr.'7  A""£pV^  a°cr„,y.yho5i  orJa-irwira-sii- 
m  s'l'  i-V  tS  1  """;•;• '.'  Y'i'-  ■■"""  '•  ■"  "•'-'' °'.ich  s,;,!^ 

(U.b.)  1^3-    The  warrant  book  of  the  asEessora  lo   make   such   acknoa 

.inking   fund,  kept   In  Ihe  ollce  of  the  menu,   and   no   .".tu°e  »hich^J 

..cond  Slate    trea.urer.      Coleman.,  .uch  a  p.S,  at  the  Sie  ^  oue.S; 

Com    J,  Gr.lt.  (Va.)  %  ;  aj  Am.  Rep.  dignil/  oTa  '   bl"  ,eMr3  - 

Sic'e.  orTa't"'.'-"  "'"■"■'■^-"J-  .nfi.h i.  Slaters  Tea.  Snpp.'  ,3, 

ancea  of  land,  kept  in  the  office   of  the  the  aame  reason  was  aiven  for  tX 

zs"fm:";j"'i\  ,?'[\  "•?■  ■  pi"^""°~n?r,h"ej; ' 

nnck,  15  Fla.   778.     Plat  books  kept  In     register    of   deeds.    In  Smith  i.  1 

n'dr.°n"3r"?'lnd°°",i-      I"""  ''  'fi"'  "  "'="•"■■  ■""  >    !»nk  i 

inoianapoliB,   133   Ind.   ig6.   A  connlj-  In    the    custody  of    the    clerk    o 

treasurer',   book   of  l.a  sales.     Groe-  count,  court,  l,i   C.rrlnglon  -    P. 

?.       T  ?£!?•   '3  MIch.ja,.     A  cit,  37FedRep.jS;.     SSKon;.' 

'uSl?^t";;'"":''V;T"'-"  "-  <i"> "  w-"  .hatZsci 

01  tanes,  and  in  the  custody  of  the  citj-  were  either  neotssarv  or  conveniei 

treasurer.     Burton  v.  Tuile,  78  Mich,  the  discharge  of  the  duties  of  (lie  1 

ImrJJ^l  books  of  accounts  k^p.  in  the  In  which  tbev  were  kept. 

oifice  of  an  alcalde.  Kyburg  ..  Perkins,  Also  see  Golden  Fl^ce  etc.  Min 

(i(.aJ.67,c;    Therccordsofiheprocecd-  p.  Cable  etc   Min  Co    11  N,-,-  ,, 

™^nt°^"''-,''°"^  "f  Public  improve-  8    tL     ihe    biotUrs    o^    .h^ 

"ATction  V^^,'  /7^       T^f^  •=""'  °*^"  ^""^  ''""  I'^ld  not  to  be  p. 

A7j^«.eri;?'lL^    .'  37Mo- App.509.  records.     Strimpfier  :■.  Roberts,  il 

Un,  h         A         •  ,?■*  ","■  ■'^S-     Books         In  /»^/«»o  the  court  has  even  . 
keptby,  and  recording  the  proceedings     so  far  as  to   hold   that  tl.f V«r«J 
of  justices.    Chamberlain    {■.  Sands.  27     roll    of    countv    ta.es    of  ^8m 
506 
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josited  in  a  public  office  does  not  thereby  become  a  public 
ord,'  even  though  necessarily  so  deposited.*  It  must  be  of  a 
blic  nature  or  recorded  under  statutory  provisions.  But  it 
ms  to  have  been  held  that  a  paper  filed,  or  book  kept  in  a 
blic  office  may  become  a  public  record  by  the  general  recogni- 
n  as  such  for  a  long  period  of  time.'  The  public  officer  need 
t  personally  make  the  entries,  but  it  is  sufficient  if  the  record 
<ept  under  his  supervision,  or  by  his  authority.* 
V  Recordi  Required  by  Statute. — When,  by  express  direction  of 
tatute,  a  memorandum  is  required  to  be  kept,  the  memorial 
de  in  compliance  with  the  statute  is  a  public  record.^     When 


title  lo  a  town  lot,  without  proof  collector  of  internal  revenue  contain- 

t  the  valuation  of  the  lot  had  been  ing    the  record  of  the  namea    of   per- 

illj  made.  Kinney  i>.  Doe,8  Blackf.  sons  paying    special    taxes,    State  v,    , 

^•)  3SO-  Gorham,  65  Me,  170;  the  books  of  ac- 

.  Brown  v.  Hicks,  1  Ark.  231 ;  Read,  count  of  the  State  house  of  corrections, 

I'.  Mullen,  31  Cal,   104;  Colnon  v.  People  v.  Kemp,  76  Mich.  410;  a  boot 

-,  71   Cal.  43;  Haile  t).    Palmer.   5  recordingthe  suri'ey  of  a  road,  Merrill 

.403;    Broxon   v.    McDougal,   63  i>.  Kalamazoo.  35  Mich.  311  ;  the  book* 

:.  193.  of   a  puat-oflice,   Merriam  v.  Mitchell, 

Bouchaud  v.  Dias,  3  Den.  (N.  Y.)  13  Me.  439;  19  Am.  Dec.  514 ;   Gurney 
T.   Howe,  9  Gray  (Mass.)  40*;  69  Am. 

,  The  map  of  the  villaKe  of    St.  Dec.  199;  tax- 

lis,    made   by   Auruste   Chouteau,  books  contair 

of   the   reputed  founders  of  said  Pittsfield  v.  Barnstead,  40  N.   H.  47;; 

»^  about  the  period  of  said  found-  Dudley  ir.  Chilton  Co.,  66  Ala.  593; 

,  in  1764,  and  placed  by  him  in  the  a  book  kept  by  the  county  clerk  for 

:e  of  the  United  States  recorder  of  the     entry     of     all     proceedings    in 

i   titles   in   the   year   1835,  having  gales     of     land      for      taxes     known 

n  regarded  as  a  public  paper  for  a  as     "The      Sale      and      Redemption 

£  period,  and  inventoried   as  such.  Record,"    Gage     v.     Davis,    139    III, 

dmissible  in  evidence,  to  show  the  336;  the  selectmen's  books  containing 

1  upon   which   the  town  was  laid  a  record  of  their  doings  In  committing^ 

St.    Louis    I>ublic    Schools    v.  a  person  to  the  insane  hospital.  Jay  v. 

kine,   31   Mo.   no;    S.    P.  White-  Carthage,    48    Me.    353;    Eastport  v. 

se  V.  Bickford,  39  N.H.471.  East  Machias,  35   Me.  403 ;  the  book» 

ee  also   Sumner  v.   Sebec,  3   Me.  of  the  State  auditor,  State  v.  Masters 
36  La.  Ann.  j68 ;  Brewer  r.  Watson, 

Kyburg  v.  Perkins,  6  Cal.   675;  71  Ala.  399;  46  Am.  Rep.  318;  Vail  v. 

■ney  *.  Howe,  9  Gray  (Mass.)  404;  McKernan,    ai    Ind.  411  ;  poll-books, 

Lm.   Dec.  399;  People  v.  Dow,  64  Phelps  v.  Schroder,  36  Ohio  St  S49'. 

■h.  717;  Gait  V.   Galloway,  4  Pet.  State  f.  Hoblitzelle  (Mo.),  30  Cent.  L. 

S.)  33» ;  Wetmore  v.  U.  S.,  10  Pet.  ].  457 ;  maps  made  by  authority  of  law, 

S.)  647.  Henry  t.  Dulle,  74  Mo.  443;  a  map 

bus  the  record  of  weather  made  by  and  field  book  of  the  survey  of  a  tract 

who  is  appointed  for  that  purpose  of  land  deposited  in  a   public    office, 

public,  or  at  least  a   guaai  public  People  v.  Denison,  17  Wend.  (N.  Y.> 

>rd.     Knott  w.  Raleigh  etc.  R.  Co.,  312;  see  alsoOtt  r.  Soulard,  9M0.S81; 

•I.  Car.  73.  Dudley  v.  Chilton  Co.,  66  Ala.  5931 

Upon  tfie  principle  stated  in  the  a  book  kept  by  the  county  clerk  show- 

.  the  following  writings  have  been  ing  the  account  of  the  county  with  it«- 

ted   as  public  records  :   The  legis-  treasurer,  Rizer  i'.  Callen,  37  Kan. 339) 

re   journals.  State   v.  Smalls,  11  S.  the  books  of  the  secretary  or  clerk  oC 

.  363;  the  town  clerk's  book  record-  a  school  district,  Sanborn   v.  School 

the   quota  of  troops  furnished  by  District  No.  10,  I3  Minn.  17;  Wormley 

commonwealth     to    the    United  i'.  Carroll  Township,  45  Iowa  666;  the 

:e9  during  the  civil  war,  Wayland  county    school- superintendent's   book 
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a  statute  directs  that  copies  of  certain  documents  be  made 
filed  in  a  public  office,  such  copies  become  public  reco 
Where  a  person  is  by  law  or  by  authority  of  law  required  to  i 
a  report  or  return  of  his  acts  the  report  is  a  public  record  of  I 
acts ;'  and,  if  he  is  required  to  ascertain  certain  facts,  and  ini 
in  his  return  a  statement  thereof,  then  it  is  a  record  of 
facts.» 

4.  Ennmeration  of  Public  Becordt. — From  what  has  been  ss 
may  be  stated  as  a  general  rule  that  a  memorandum  or 
which  has  been  kept  by  persons  in  public  office  because  req 

recording  the  results  o/  examinations  record,  a  copy  made  therefrom  : 

of  teachers,  School  District  No.  lo  v.  open  to  the  objection  that  it  Is  a 

Thelander,  33   Minn.  476;  the  record  of  a   copy.     Stone    Land   etc.  ( 

of  the  proceedings  of  the  commission-  Boon,  73  Tei.  548.      See  also  H 

5  of  highways,   People  v.   Board  of  f.  Overton,  4  fiibb  (Kj'.)4o6;0 


■  Supervisors,  33  111.  App.  386;  People  v.  Ulery,  4  Bibb  (Ky.)  450; 
V.  Madison  Co.,  125  III.  334;  the  rec-  v.  Barnett,  4  Bibb  (Ky.)  ^; 
ord    of     the     proceedings    of   county     son  v,  Lefevre,  Litt.  Sel,   Cas. 


rs,  Brown  v.  Bon  Homme  191. 

Co.   (S.  Uak.   1890),   46    N.   W.    Rep.  ,    Erlck«on  v.  Smith,  38  Ho 

173;  Beebe  7.  Scheldt,  13  Ohio  St.406;  (n.   Y.)  454;  Watson  ».  Ins.  ( 

the    books    kept    by    tlie  collector  of  North  America,  a  Wash.  (U.  S. 

customs,  recording  a  bill  of  sale  of  a  Hiner  v.  People,  34  III.  197. 

vessel.  Merchants'  Navigation  Co.  i/.  -re                  c               - 

Amsden.  ac   III.  App.  wj;  the  enroll-  '■  }"  ^"^^IK  %  Seavey,   37 

ment  of  a  steamboat  in   the  office  of  "5.  the  court  by  Bell    J,  »,d: 

the  collector  of  customs,   Sampson   ^.  pr.nciple   is     that   whenever  p 

Noble,  14  La.  Ann.  346;  the  b^oks  of  "«  «PP°f"l«''  ^7   '>>e   law    or 

the  collector  of  the  port,  recording  a  ^^^  authority   of  law,   to   Inve, 

manifest,   U.   S.   7,.  Johns    ,  Dall.  (U.  "n/notter  of  fact  under  oath    > 

8.)  41 2;  a  soldier's  private  record-book.  ^'^^^  "'"'"  "r  «P°/*  VP"" '^ 

required  to  be  kep^by  soldiers  in  the  )"'■- ^^"^  "=■";  being  the  foundal 

British    service.     Hunt    r.    Order    of  "°   i'^'^S'^JP^    °'    J"<J;"»1    <>":" 

Chosen  Friends,  64  Mich.  671;   the  of-  twCfn.part'es,  the  return  orrep 

ficial  book  in  whicT.  the  en^l^ment  In  ^T"^'  isadmiss.blemevdenceU 

a  militia  company  is  copied,  Thorn  v.  Jf''*''^  who  were  in  no  sense  par 

Case,   31    Me    393;   muster-rolls,  filed  'he  proceeding." 

in  the  general  land-office   made    out  And    see    dietum     in    Haywi 

from  the  records  in  the  office  of  the  ^ath,  38  N.  H.  179. 

«djulant-general,  Stone  Land  etc.   Co,  But  such  reports  are  records  c 

V.  Boon,  73  Tex.  J48 ;  a  book  published  therefore,  admissible   la  eviden 

tinder    a    resolve    of    the   legislature,  prove  only  those  facta  specific!] 

Worcester  v.  North  borough,  140  Mass.  rected  to  be  inquired  into.    Si 

397;  indorsements  made   by  the  clerk  State,  89  N.  Y.  51. 

of  the  county  court,  of  payments   of  But  such  return,  although   re 

interest  upon  a  bond  given  under  the  to  be  made  by  statute,  is  not  •  i 

statutes  for  a   loan  of    school    funds,  and  therefore  ciinnot  be  used  i 

Lawrence  v.  Dunkle,  35  Mo.  395.  dence  of  things,  even  though  re 

But    a     book    called    the    "county  by   statute   to   be    stated,    whic 

ledger."  required  by  statute  to  be  kept  simply  Inferences  or  conclusion! 

by  the    county    clerk,  was  denied   the  person  making  the  report,  sucl 

characteristics  and  eifect  of  a  record  statement  it  contains  that  a  ve 

In    evidence,    because    there    was  no  seaworthy,  or  that  a  p^poied  I 

statute  making  it  admiaaibie  in    evi-  of  public  utility.     Erickson  v.  ' 

dence.     King  v.  Ireland,  68  Tei.  683.  38  How.  Pr.  (N.   Y.)  454;  Coy 

See  also  Hauser  r.  Com.  (Pa.),  5  Am.  Boyd,  55  Ind.t66;  Bohr  v.  Nen 

L.  Reg,  N.  S.  668;  Williamaon  v.  Doe,  wander,  lao  Ind.  449. 

7  Blackf.  (Ind.)  13.  Bui  see   Eel  River  Draining 

1,  And,  because  it  becomes  a  public  v.  Topp,  16  Ind.  343. 
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r  made  useful  by  the  nature  of  the  office,  or  expressly  required 
o  be  kept  by  statute,  is  a  public  record.' 

a.  Record  of  Legislative  Proceedings.— The  journals  of 
■gislative  bodies  are  the  record  of  their  proceedings,  and  are 
lublic  records.* 

b.  Records  OF  Municipal  CORPORATiOKS*—(i)  In  General. 
-The  books  of  corporations  and  quasi  corporations  established 
y  law  for  a  public  purpose  are  public  records.* 


1.  I  Green).  Ev.,  4  483, 
In  addition  to  the  cases  already  cited 
I  support  of  the  one  or  the  other 
ranchotlhU  rule,  the  following  de- 
isions  sustain  the  text  generally. 
huB,  the  lol lowing  writings  were 
iiblic  records ;  The  official  lists  of 
inds  belonging  to  the  commiBsioner 
f  the  sinking  fund  of  the  State,  Kerr 
,  Farish,  j3  Miss.  101  ;  the  execution 
3ok  of  the  county  treasurer.  Dent  v. 
ryce,  16  S.  Car.  : ;  books  called  "stub 
■ceipt  books,"  containing  the  data 
rcord  of  canceled  tax  certiHcates,  and 
I  lots  sold  tor  delinquent  city  taxes 
id  afterwards  redeemed,  Burton  v. 
uite.  So  Mich.  318;  the  bank  pass- 
30k  kept  by  the  State  treasurer,  Com. 
.  Tate  (Tex.  1890),  13  S.  W.  Rep.  113. 
The  books  of  account  of  a  paymas- 
T  are  so  far  public  books  as  to  author- 
e  the  United  States  to  use  them  in 
ndence.  United  States  v.  Kuhn,  t, 
ranch  (C.  C.)  401. 
3.  Jones  v.  Randall,  Cowp.  17  ;  Oak- 
nd  Paving  Co.  V.  Hilton,  69  Cal.  494; 
outhwark  Bank  i;.  Com.,  26  Pa.  St. 
|.6;  Law  and  Prac.  of  Legisl.  Assem- 
lies,  4  415  ;  Whart.  Ev.,  (fy  390-195. 
Thus  the  journals  of  Congress  and 
le  State  legislatures  are  admissible  in 
'idence  for  all  legal  purposes.  Wat- 
ins  v.  Holman,  16  Pet.  (U.  S.)  56; 
iles  v.  Stevens,  3  Pa.  St.  41 ;  Albert- 
mi'.  Robeson,  i  D«1I.(U.  S.)  9. 
"They  (journals)  are  doubtless  evl- 
?nce  from  the  necessity  of  the  case, 
1  grounds  of  public  convenience,  and 
om  the  public  character  of  the  facts 
ley  contain  to  prove  the  proceedings 
the  body  whose  records  they  are, 
icause  the  constitution  requires  them 
be  kept."  People  v.  Devlin,  33  N.  V. 
9;  88  Am.  Dec.  377. 
The  journals  of  the  House  of  Lords 
e  evidence  to  prove  not  only  an  ad- 
ess  to  the  king,  but  the  king's  answer 
the  House.     Rex  v.   Franklin,  5  T. 

).  See  Municipal  Cokforations, 
.1.  15,  pp.949,  1075. 


t.  Owinn  t'.  Speed,  5  Wheat.  (U. 
S.)  434;  I  Dillon  Munic.  Corp.,  4  304; 
Denning  i>.  Roome,  6  Wend.  (N.  Y.) 
6si;  Weitlif.  Wilmington,  6S  N.  Car. 
34;  People  V.  Zeyst,  33  N.  Y.  140; 
Cabot  V.  Britt,  36  Vt.  349;  Sawyer  11. 
Manchester  etc.  R.  Co.,  61  N.  H.  135; 
13  Am.  St.  Rep.  S41. 

But  the  two  following  cases,  although 
admitting  tliese  records  in  evidence,  do 
not  recognize  the  rule  stated  in  the  text. 
Thus  in  St.  Louis  Gas.Light  Co.  w. 
St.  Louis,  II  Mo,  App.  55,  the  books 
of  account  of  a  municipal  corporation, 
were  admitted  in  evidence  by  the  ap 
plication  of  the  rule  which  makes  the  en- 
tries in  the  books  of  a  mercliant  or  of  a 
bank  prima  facie  evidence  to  charge 
such  merchant  or  such  bank.  And  In 
Greenfield  i'.  Camden,  74  Mc.  56,  the 
records  of  the  town  clerk  were  admitted 
in  evidence   because   they  pertained  to 

and  are  ancient  historical  records. 

As  to  what  constitute  the  records  of 
the  board  of  surveys  of  the  city  of  Phil- 
adelphia, see  Wain  u.  Philadelphia,  99 
Pa.  St.  330. 

Hlnntei.— Where  brief  notes  of  the 
proceedings  of  a  meeting  are  first  lakeit 
for  the  purpose  of  a  more  extended 
record,  until  such  record  is  made,  the 
minutes  are  evidence  in  the  nature  of  a 
record.      Waters    v.   Gilbert,   3   Cush. 


Then 


s.)  37. 


jf  m  regular  meeting  of 
incil  of  the  city  of  Nee- 
nah.  written  down  at  the  time  by  the 
citj'  clerk,  aiid  approved  by  the  council, 
when  verified  by  the  clerk,  are  evi- 
dence of  the  proceedings  of  that  body, 
though  not  taken  down  in  B  book  nor 
subsequently  copied  into  a  bound  vol- 
ume, there  being  nothing  in  the  city 
charter  requiring  them  lobe  so  written 
or  copied.  O'Mally  f.  McGinn,  5J 
^'*-  353-  B"t  after  the  formal  record 
has  been  made  out  from  them  by  the 
proper  officer,  within  a  reasonable  time, 
that  becomes  the  original  record,  and 
the  rough  minutes  are  no   longer  the 
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(2)  Municipal  Records  in  Evidence.^ — The  records  of  mui 
palities  are  tlie  best  evidence  of  their  doings;  and  such  acts 
be  primarily  proved  only  by  the  records.* 

(3)  P<iTol  Evidence  to  Contradict  or  Aid  Record^ — The  i 
utes  or  records  of  the  proceedings  of  municipal  corporations,  s 
as  cities,  districts,  towns,  school  districts,  boards  of  highway  c 
missioners,  and  boards  of  county  commissioners,  cannot  be  1 
tradicted  by  parol  or  extrinsic  evidence  in  collateral  proceedin 

best  evidence.     Board  of  Education  v.  that  the  setectnien  were  Bwom.     Bi 

Moore,  17  Minn.  433.  v.  Cone.  3  N.  H.  513. 

Police  JuTle*    in    LonUUnm.— Police  The   statement  in   the    record 

juries  mUBt  keep  their  proceeding)),  or-  town  or  (chool  district,  that  "pun 

dinancee.   and  resolutions,   in  writing;  to       notice       prevlousty      given 

And  such  writing  Is  a  record  importing  writing,       agreeable      to      the 

absolute  verity  in  collateral  proceedings,  vleions   of  Etattile,"   the    legal    v 

State  v.  Simmons,  40  La.  Ann.  7^8.  of  the  district  met,  is  frima  facit 

1.  See   the   same   subdivision   in  the  dence   of  regular   notice.     Sanboi 

title  Municipal    Corporation's,  vol.  School  District   No.   10,  tl   Minn 

IS,   p.   1676.     See    also   the    following  Isbell  v.    New    York   etc.   R.   Co 

^ases:     Bridgewaler   v.    West  Bridge-  Conn.  556. 

water,   7    Pieii.  (Mass.)    igi;   O'Dea  i>,  I,  Owings   u.  Speed,   5    Wheat. 

Winona,  41  Minn.  424;  People  v.  Mur-  S.)  434;  Adams  v.  Mack,  3  N.  H. 

raj,  57  Mich.  396.  Aurora  v.  Fox,  78  Ind.  1;  Perrvm 

The  public  records  of  a  city   showing  Greenville,    51    Ala.    ^07;    Reh'lxT 

authority  to  widen  a  certain  street,  are  Mayor   etc.  of  N.   Y.,   90  N,  Y. 

evidence    proper   for   the  consideration  Byer  %:  New  Castle,  IZ4  fnd.  86. 

of  a  jui^  in  finding  when   such   street  8.  See  title,  Parol  Evidence, 

was  in  (act  widened.     Barker  v.  Fogg.  17,  p.  419. 

34  Me.  392.  t.  Gilbert  v.  New  Haven.  40  C 

When  the  engineers  of  the  cily  have  102;  Stevenson  v.  Bay  City,  26  1 

«roas- sectioned   certain  grading   to   be  44;  Mayhen   ».  Gay   Head.   13  1 

done  for  the  city,  made  estimates  there-  (Mass.)    120;  People   v.  Zeyst,  1 

of,  and  filed  the  same  in  the  engineer's  Y.  140;  Halleck  v.  Boylston,  117  I 

Jepartment,   such  estimates  are  admis-  469;  Sawyer  v.  Manchester  etc.  R. 

•ible  as/rima/acieevidenceofthecor-  62    N.  H.  541;    13  Am    St.  Rep. 

rectnesb   o(  such  estimates.     Clark  v.  note;  Third  School  District  c.  A 

'WilHams(Neb.l89o),46N.W.Rep.83.  ton,  13  Met.  (Mass.)   105;  Camert 

A  record  by   a  parish  clerk,  in  the  School    District    No.    3,   43   Vt. 

parish  books,  of  an  oalh  of  office  ad-  Eddy  v.  Wilson,  43  Vt.  362;  Beei 

minlslered  to  a  parish  officer  by  a  jus-  Scheidt.    13     Ohio   St.    406;  Wei 

tice  of  the  peace,  is  not  legal  evidence  State,  96  Ind.  311;  Gaithcr  v.  Gre< 

of  such  officer  having  been  sworn;  but  La.  Ann.  362. 

the  certificate  of  the  justice  Is  the  re^lar  It  is  held   that   the   records  of 

and  legal  evidence.     Colburn  v.   Ellis,  county  cannot  tie  Impeached  coll 

5  Mass.  427.  ally  by  tiie  introduction  of  the    rei 

Nor  is  a  record,  by  a  town  clerk,  of  an  of  another  county.     Bradbury  r. 

oath  of  office    administered  to  a  town  ton,  69  Me.  194. 

officer  by  a  justice  of  the  peace,  legal  evi-  Where  the  affidavits  of  commiu 

dence  that  such  town  omcer  was  sworn,  ers  or   tax   assessors  of  a  town  an 

unless  it  appear  that  the  certificate  of  statute,  made  evidence  of  the  conie 

the  justice  who  administered  the  oath  the  tax-payer«  to   a  contemplated 

was  tiled  with   the  clerk,  from  which  poraiion  act,  such  affidavits  are  ol 

the  record  was  made.     Welles  v.  Bat-  nature  of  a  record  and  import  absi 

telle,  1 1  Mass.  477.  verity,  and  may  not  be  contradicl<i 

The  record  of  an  appointment  of  se-  parol  evidence.     Fierce  v.  Wrigh 

lectmen,  at  a  town   meeting,  and  proof  How.  Pr.  (N.  V.)  i;  People  v.  M; 

that  they  acted  under  the  appointment,  ell,  45  Barb.  (N.  Y.)  208. 

is  evidence  to  go   to   a  jury   that   the  But,  in  Okie,  the  records   of  pi 

town  meeting  was  legally  holden,  and  corporations  or  <^«a4i   corporations 
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}r  will  parol  evidence  be  admitted  to  explain  or  vary  suet 
;ord.' 

And,  when  a  record  is,  by  statute,  required  to  be  kept,  therulf 
even  carried  so  far  as  to  exclude  parol  or  other  extrinsic  evi 
nee  of  the  proceedings  of  such  public  bodies,  when  there  ha; 
en  no  record  made,  or  when  there  is  a  defect  or  omission  ir 
e  record.*  But  some  authorities,  while  they  do  not  deny  thai 
e  record  may  not  be  contradicted  by  parol  or  other  extrinsi< 
idence.  still  maintain  that  a  defect  may  be  explained  or  ar 
lission  supplied  by  parol,'  unless  the  fact  omitted  is  spc 
ically  required  to  be  noted  in  the  record  and  the  record  is  made 
i  only  evidence  thereof.*  When  the  law  does  not  require 
:h  record  to  be  made,  but  one  is  kept,  it  may  be  explained  oi 
pplied  by  parol  testimony.*  When  one  has  been  induced  tc 
rform  work,  or  expend  money  on  the  faith  of  the  proceedingj 
a  board  of  trustees,  or  common  council,  the  rights  of  such  per. 
1  will  not  be  prejudiced  by  the  failure  to  keep  proper  minutes; 
at  was  in  fact  done  may  be  shown  by  evidence  aliunde  the 
ord.« 

regarded   to    be   of  that   absolute  of  the  assessment  of  each  individual,bu1 

ity  that  a.ny  person  shall  be  estopped  is  subject  to   alteration  and  correclior 

show  the   truth   in  consequence  of  by  the  selectmen,  until  recorded  in  the 

matter  which  they  contain.     Wes-  town  bcx>li,  or  left  with  the  town  clerk 

i»ven   K,   Clive,  5  Ohio  136;     Rey-  for  that  purpose.     Wakefield  r.  Alton. 

Is  f.  Schwcinelus.  37  Ohio    St.  311.  3  N.  H.  378. 

.  Cabcl  V.  Britt,  36  VI.  349.  3.  Morgan  v.  Wilfley,  71   Iowa  lis ; 

t  is  not  competent  fof   a  town  clerli  Westerhaven   v.   Clive,   5   Ohio   136; 

ontradicl  a  particular  record  made  Rock  Creek  Township  v.  Codding,  4] 

lim;  but  he  may  testify  to  his  gen.  Kan,   649.     See  also    School   DistricI 

mode  of  making  the  records,  going  No.   1   -v.   Union    School    District,  81 

iplaln  a  particular  record.     Taylor  Mich.  J39. 

lolcomb,  aTyler  (Vt.)344.  The  official  oath  of  a  municipal  of. 

Moore    v.    Newfield,   4   Me.   44;  licer   may   be   proved   by  parol  when 

Ian   V.   School   District  No.   3, '38  there  is   no  record  of    it.     Kellar   v. 

People   11.   Board  of  Super-  Savage,    17    Me.    444;     Hathaway    «, 

...    A a^.  .^ ,:_  ...  Addison,  48  Me.  440;    Farnsworth  v. 

Rand,  65  Me.  19. 
4.  See  Bank  of  U.  S.  v.  Dandridge, 

Law-  iJ  Wheat.  (U.  S.)  74;  U.  S.  v.  Fille- 

c,    98     Mass,    J19;     Andrews    v.  brown,  7   Pet.  (U,   S.)  a8;  Langsdale 

Iston,  no  Mass,  214;    Halleck  v.  v.  Boynton,  i3  Ind,  467. 

Iston,  117  Mass.  469;  Fayette  Co.  In  the  absence  of  any  statutory  pro- 

:hitwood,  8  Ind,  S04;  Byer  i'   New  vision  to  the  effect  that  the  proceed- 

tle,    114    Ind.    86;     Ferryman    v.  ings  of  a  municipal  body  can  only  be 

enville,  51  Ala.  507.  proved  by  written  evidence,  such  pro- 

lie  records  of  any  town  or  district  ceedings  may  be  proved  by  parol  evl- 

conclusive  evidence   of   the   facts  dence.     White  u.  State,  69  Ind.  273. 

rded  in  favor  of  the  officers  of  the  6.  Gearhart  v.  Dixon,  i    Pa.  St.  134. 

V  acting  under   the   authority   of  8.  Hutchinson  v.   Pratt,  11  Vt,  40J; 

I  records.      Saiton   v.   Nimms,  14  Bridgford  v.  Tuacumbia,  16  Fed.  Rep. 

5.315;  Thayer  t/,  Stearns,  1   Pick.  910;  Athearn  t.   Millersburg,  33  Iowa 

5s.)  109.  loj;  Bigelow  1',   Perth  Am  boy,  25   N. 

le  book  of  selectmen,  containing  ].  L. 297;  San  Antonio  i'.Lewis,9TeK. 

Invoice  ol   the   inhabitants   of    a  69.  SeeByer  I'.NewCastle,  i24lnd.86. 

i.and  theassessmenlagainst  them  Thus,  the  passage  of  an  ordinance 

»ch  year,  is  not  conclusive  evidence  was  shown  by  parol  testimony.    Troy 


(4)  Sufficiency  of  Municipal  Records.^ 
c.    Miscellaneous    Records.— Other  instances  of   p 
records  may  be  found  in  the  notes.* 

r.  Atchison  etc.  R.   Co.,   ii  Kan.  519;  (See     nlso,     Ckihimal     Pboci 

13  Kan.   70;   RosB  v.  Madison,   1   Ind.  vol.  4,   p.  852,   note,  RtcarJs  gj 

aSi.  fitah).      A   written   charge    m: 

I.  See  the  same  subdivision  In   title  a   board   or  directors  of  a  Slate 


p.  1077.     See  also  the  following  cases:  filed  nith  thecustodianorilieirn 

Where  it  is  b_y  the  charter   made  the  does  not   therebj'.   in  the  abscnc 

duty  of  the  city   cleric  "to  attend   the  Btatiitorr   provision   to   that  elTe 

meetings  and  keep  a  record  of  the  pro.  come  a  public  record.     Colnon 

ceedings  of  the  common  council,''   the  71  Cal.  43. 

minutes  of  a   regular   meeting   of  the  A  record  of  the  weather  kept 

common  council  of  the  city  of  Neenah,  State  Insane  Asylum   for  a  nun 

written  down  at  the  time  by   the  city  years,   has  been  admitted  in  ei 

clerk,    and    approved    by    the     council,  for  tlie  purpose  of  showing  the  t 

when  verified  by  the  clerfc,are  evidence  ature  of  tha  weather  on  a   certii 

of  the  proceedings  of  that  body,  though  De  Armond  v.  Nesmith,  33  Mii 

not  taken  down  in  a  book   nor  subse-  But   it  has   been  held  that  in  0 

quently  copied  into  a  bound   volume,  admit  the  records  ofpuhlic  insli 

there  oeing  nothing  in  the  city  charter  in  evidence,  it  must  tie   shown  fl 

requiring  them  to  be  so  written  or  cop-  record    whs   kept   in   compliant 

ted.     O'Mally  v.  McGinn,  53  Wis.  353.  some  law  or  authority,  or  by  ofli 

PrtrampUoni  to    Atd   tbe   Kecord. —  performance   of  duti*.     If  kept 

Where   the   city    charier    requires   that  the  provisions  of  a  law,    the  Ian 

the  city  cterk  shall  keep  a  journal  of  all  must  be  produced.    Butler  v.  St 

the  acta  and  proceedings   of   the  city  L.  Ins.  Co ,  45  Iowa  93. 

council,  the  court  will  not  presume  that  ScBlsteri  Qf  VateoTOloflcml  01 

a  requisite  thing  has  been  done,  ir   it  Uom  of  tha  nnltad  Stktai  BlsnaJ 

does    not    appear    from    the    journal,  loe. — The  records  of  the  Signal  ! 

Lowell  Ti.  Wheelock,  II  Cush.   (Mass.)  Department    ore    of   a  public 

391;  Morrison  v.   Lawrence,  98   Mass.  Chicago  etc.  R.  Co.  i',  Trayes, 

2lq.  App.   136;   People  I'.   Dow,   64 

Where    the     municipal    corporation  717. 

has  the  power  to  take  the   properly  of  Also,    the    records  of   a    vol 

the  citizen   in    iHvitum,  the  prescribed  weather    observer,    appointed    I 

prerequisites    to    the    exercise  of  that  United  States  government  are 

power    must    be    strictly    observed  and  Knott  v.    Raleigh    etc.    R.    Co., 

conformed  to.      To  found  the  power  to  Car.  73. 

act  against  a  private  right  of  property.  Land  once  Btcoid*. — The  boc 

there  must  be    aflirmative  proof  of  a  files  in  a  United  States   land  off 

compliance     with      the     pre  requisite  a.  public    records.      Stephens    v. 

And  when  a  corporation  is   required  to  wood,   35  Ala.   716;  Smith  v.  I^ 

keep  a  record  of  its  proceedings,  such  13    Tei.   248;  Dubois    t:    New 

record  is  the  only  evidence  thereof,  and  Wash.  (U.  5.)  74. 

the   jurisdictional    facts    must    appear  The    records  of  tbe  Land  Oft 

therein,  and  may   not  be  presumed  or  good  evidence  of  the  facts  thereli 

inferred.     /■  re  Buffalo,  78  N,  Y,  361;  erly  stated.     Gait  v.  Gallowav, 

Aurora  v.  Foi,  78  Ind.  1.     See  CouN-  (U.  S.)  33J-,  Beauvais  v.  Wall, 

TV    Commissioners,    vol.    4,   p.   3S6,  Ann.  199;  Lane  v.    Bommelma 

note  6,  III.  95. 

A  municipal  ordinance  which  appears  The  report  of  the  surveyor  ger 

by   the  records  of   the  corporation  to  the  Commissioner  of  the  General 

have  been  passed,  may  be  presumed  to  Office,  detailing  the  history  ofhi 

have    been   passed   by   the   full  number  ationa  in  making  a  survey,  is  in& 

of  votes   required   by  the  charter;  al-  ble  in  evidence  to  prove  the  loca 

thoufih  the  record  does  not  affirmative-  the  land  surveyed.  Clark  tJ.  Han 

ly  show  that  thev  were  given.     Lei-  36  Mo.  620. 

ington  V.  Headly.'.s  Bush  IKy.)  508.  A  iyfolieca  eifieciat(atcc\iTU 

S.  BMorda  «f   FVUlO    mittnUtmi.—  nature  of  a  mortgage)  and   Iti  ti 
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Un  of  PnbUo  Beoords  in  Evidenoe— a.  IN  General.— Public 
rds  are  admitted  in  evidence,  although  not  confirmed  by  the 
i  of  truth,  the  obligation  of  an  oath,  or  the  power  of  cross-ex- 
lation,  because  they  are  made  by  authorized  and  accredited 
its  of  the  public  for  the  public  use.*  And  also,  perhaps,  from 
ssity,  as  it  would  always  be  difficult  and  often  impossible  to 
e  facts  of  a  public  nature  by  means  of  witnesses.*  But  there 
iften  statutory  provisions  providing  for  the  admission  of  such 
rds  in  evidence.'* 

fcords  of  a  public  nature  may  be  introduced  in  evidence 
never  the  interest  of  any  one  requires  an  exhibition  of  the 
:  which  they  contain.*  An  entry  in  a  public  record  is  evidence 
in  favor  of  the  public  officer  who  made  it.*  Such  entries 
^so  be  admitted  against  him.*  And  where  a  record  constt- . 
i  one  entire  and  connected  instrument,  if  used  in  evidence,  it 
:  ordinarily  be  put  into  the  case  entire.''  Where  a  record  is 
cr  evidence  of  a  (act,  it  will  be  admitted,  and  the  opposite 
/  is  left  to  his  motion  to  exclude  the  irrelevant  matter  in  the 
d  from  the  consideration  of  the  Jury.* 

Admissibility — (i)  In  General. — A  public  record,  in  order 
;  admissible  in  evidence,  must  be  proper  evidence  of  the  fact 
;sue,  properly  attested  and  identified,  and  come  from  the 
er  officer,  and  be  taken  from  the  proper  custody.* 
[  Of  What  Evidence. — Public  records  are  admissible  in  evi- 
e  to  prove  those  matters  of  which  they  are  the  record,*®  but 

it  papers  pertainingto  Che  records        T.   English    i>.  Johnson,   17  Cal.  107; 
General  Land  Office,  nor  archives     76  Am.  Dec.  574. 
E   office,  and   therefore  copies  of        8.  Souland  «.  Clark,  19  Mo.  570, 
certified  bj  the  ComtniBsioner  of        9.  Whart.  Ev.,  f  644. 
ind  Office  are  inadmissible  in  evi-         But  nee  Downer  v.  Smith,  14  Cal.  1 14. 
,     Mapes  V.  Leal,  37  Tex.  345.  10.  Wetmore  v,  U.  S.,  10  Pet.  (U.  S.) 

>rd  of  Mining  OlAlma. — See  647;  State  t>.  Gorham,  65  Me.  370;  U. 
s  AMD  Mining  Claims,  vol.  15,  S.  v.  Eggleston,  4  Sawy.  (U.  S.)  199; 
1-54].  Merchants'  Navigation  Co.  f.  Amsden, 

k«  Bissell  v.  Hamblin,  6  Duer  it,  111,  App.  307;  Wormley  v.  Carroll 
'.}  s>i;  People  V.  Dennison,  17  'I'ownship,  45  Iowa  666;  Williams  v. 
.  (N.  Y.)  jij;  Sturla  v.  Freecia,  Carpenter,  43  Mo.  327;  Locke  v.  Ben- 
.,    5    App.    Cas.   613;    34    Moak     nett,  7   Cush.    (Mass.)    445;    Swift  v. 

State,  89  N.  Y.  sJ- 
ec  I  Greenl.  Ev.,  ^  483,  Thus  the  treasurer's    or  the  ofliclal 

or  cases  where  record  may  have  books  and  papers  of  countv  commii- 
admisiible  under  the  cotrnnon-  sloners  in  Pinnsyl-uania,  containing 
les,  but  were  in  fact  admitted  in  their  recorded  transactions,  are,  when 
lance  with  statute  law.  see  proved  to  be  such,  evidence  in  respect 
y  V.  Sute.  SS  Ala.  154:  Stale  11.  to  the  sale  of  unseated  land  for  taxes. 
I,  40  La.  Ann.  134;  Bush  v.  Dikeman  v.  Parrish,  6  Pa.  St.  310; 
J-,  IJ3  III.  ito6;  Blair  v.  Sajre,  »9  Weston  i/.  Stammers,  i  Dall.  (U.  S.> 
L.  604;   Major  I'.  Watson,  73  Mo.     z;  Cuttle  v.  Brockway,  14  Pa,  St.  145; 

Hazzard  i>.  Trego,  35  Pa.  St.  9. 
arker  v.  Fogg,  34  Me.  393.  An   order    of   the   supervisors  of  a 

iBRcIl  V.  Hamblin,  6  Duer  (N.  V.)     town,  laying  out  or  altering  a  highway. 

Is    competent    evidence    of    the    fact* 
EC   Embbzzlbment,  vol.  6,    p.    therein  slated.    Roehrborn  v.  Schmidt, 

16  Wis,  519. 
90  C.  of  L,-j3  61S 
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not  such  things  as  are  incidentally  noted  therein.'     But  a  n 
is  not  evidence  of  any  fact  which  can  only  be  inferred  fronn 

argument.'    But    this   rule  does  not  prevent   proper    infer 
from  being  drawn  therefrom.* 

(3)  Attestation  and  Identification. — Public  documents  wil 
be  admitted  in  evidence,  unless  they  are  properly  authentic^ 

The  record  in  Ihe  county  clerk's  of-  Allen  (Mass.)   ^57 ;   Elwell   t'.  1 

flee,  of  the  appoiniment  of  a   partj-   a*  ley,  138  Mass.  215. 

deputy  BherifF.  with  parol  evidence  that  The  tax  books  are  admissible  i 

he  acted  in  such  capacily,  is  admissible  dence  as  tending  to  prove  the  so 

to  prove  hia  official  character,      Briggs  ot  one  not  a  partv  to  the  action, 

V.  Taylor,  31;  VI.  57.  that  is  in  issue.     Winter  r.  Bam 

To  establiah  an  allegation  thai  at  the  Ark.  363.     See  Cravens  v.  Dune 

time  a  certain  quartu  claim  was  located.  Ind.  347 ;  State  v.  Gorbam,  6<;  M 

.  It  was  a  custom  for  persons  desiring  to  In  suit  against  alleged  owner 

appropriate  mining  claims  in  that  dis-  steamboat  for   money  and  goot 

Irict  to  measure  off  and  designate  the  plied  on  the  master's  order,  the 

boundaries  of  such  claims  by  t^lakes  on  of  the  boat  by  the  assessor  for  ta 

the  ground,  enter  upon  them,  and  cause  is  rightly  given   in  evidence  to 

a   record    thereof  to    be    made    in     the  ownership.       Kolcroft   v.    Haltx 

county  recorder's   office;  and  that  the  Ind.  zc,(>. 

plaintiffs  have  made  such  entry  of  their  I.  Instuicei  Wlien  Not  Admin 

cl:iim,  the  contents  of  such  book  kept  in  Since    public     records     are    adir 

such  recorder's  office,  consisting  of   the  lo  prove  that  only  which   they  p 

records  of  the  nunit>ers  of  such  1oc>'  to  record,  it  has  been  held   that  : 

tlons,  one  of  which  is  Ihat  of  the  plain-  ment-rolls  or  tax  lists  are  not  ev 

tiffs,  are  admissible  in  evidence.  Pralus  of  ownership,  Shunway  v.   Leak 

V.  Pacific  G.  &  S.  Min.  Co.,  3.;  Cal.   30.  Cal.  458;  Doc  r.  Arkwright,  5  C 

Bacord*  of  Conntr  CommiitlotLsri. —  57;;  14  K.  C.  L.  461;  1   Ad.  &  E 

The  records  and  files  of  the  board  ot  note;  i  D.  &  M.  73i;orofthe  loc; 

county  commisstonera    purporting    to  realty,    Com.    v.     Heffron.    loJ 

establish  a  county   road  are   evidence  14S;  or  of  domlcil   of  the   persi 

that  such   road   has  been   legally    es-  sessed,   Sewall   v.   Sewall,   ili 

tablished   and   lias  a   legal    eiistence,  156;  13  Am.  Rep.  199;  or  of  thea 

Willis  V.  Spoule,  13  Kan.  157;  Ander-  of  propertv  belonging  to  the  pers 

son  V.  Hamilton  Co.,  u  Ohio  St.  635  ;  sessed,  Lockhart  v.  WoodB,3S  Al 

Beebe  v.  Scheldt,  13  Ohio  St.  a/.f,.  Kennedy    t>.   Holladay,   35    Mo. 

Tax  Collaetoi's  Kstnm  and Tkx  Book*.  ^03;   or   of  the  value  of  the  pri 

— Thetajcollector'sreturnisevidence  Flint   v.   Flint,  6   Allen     (Mass 

of  the  assessment,  levy,  the  amount  of  83  Am.  Dec.  615;  Kenerson   t>.   I 

the  tax,  and  that  it  is  due  and  unpaid.  lot    Mass.  151;  Com.   v.   Heffro 

Chinquy  v.  People,  78  111.  570 ;  Pike  v.  Mass.  148,  and  probably  for  no  p 

People,  84  111.  80;  Ohio  etc.  R.  Co.  v.  e»cept   Ihe   asBessmenl   and  coll 

People,   iig  111.  307;   Clapp  v.  Herd-  of  taxes. 

man,  25  III.  App.  509;  Roudendorff    tj.  The  records  of  a  town  which  1 

Taylor,  4  Pet.  ( U.  S.)  349;  and  toshow  admissible  to  pi"ove  the  existenc 

the   payment  ot   a    tax.       Hodgson    r.  legal  townway,  cannot   be  admil 

Wight,  36  Me.  336.  Khow  the  limits  or  outside  lines 

But,   in    repelling  a  charj^e  of  fraud,  road,  although  it  may  have  been] 

resting,  amungother  circumstances,  on  that  a  road  had    been  actuallv  ti 

the  allegation  that  the  prelended  price  somewhere  within  these  limits fo 

paid  for  land  very  much  exceeded  its  than  twenty  years.     State  r.  Bei 

value,   it   is   competent   lo   prove   the  Me,  169. 

fact  by  Ihe  tax  lists  Ihat  it  was  entered  %.  McCravey     ii.     Remson,   i< 

at    a    certain    value  on  the  tax  lists.  430,  i;4  Am.  Rep.  194. 

N.  Car.  485.  S.  For  illustrations,   see   Fren 

I  (ax  assessor*  Olive,  67  Tex.  400;    Barker  v. 

or     collateral  34  Me.  392;  Marbourg  i>.  McCo 

horn  property  33   Kan.  39. 

.  Munsell,  10  4.  Major   v.    Watson,    73   Mo 
614 
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ol  evidence  may  be  given  to  show  that  a  certain  document  is 
a  public  record.*  And  the  general  rule  is,  that  to  effect  the 
nissibility  of  such  an  instrument  in  evidence,  it  must  be  veri- 
[  by  the  attestation  or  official  signature  of  the  person  who 
de  it,  or  who  is,  by  statute,  required  to  attest  it.*  Such  a  sig- 
ure  may  be  made  by  a  deputy.'  But  the  signature  of  such 
cer,  even  when  provided  for  by  statute,  is  not,  as  a  general 
;,  a  requisite  ;*  the  record  may  be  otherwise  identified.*  It 
y  be  identified  by  parol  evidence.* 

lander   r',  Camphell,  74  Mo.    141;  neue>   that  the   record  is    the   record 

le  V,  Smith.  30  N.  J.  L.  449;  Bella  made  by  the  clerk  under  the  direction 

Jew  York  etc.  R.  Co.,  ia,  N.  Y.  St.  of  the  board.     To  give  more   effect  to 

1. 911)  Mote  r.  Ramsay,  93  N,  Car.  their    iignalurcB   would   l>e   to    decide 

,  Stroud  V.  Springfield,  zS  Tei.  649;  that,  In  the  absence  of  any  provision  of 

rier  v.  Schafer,  69  Wit.  13.  the  statute  requiring  the  chairman  and 

Dj-er  V.  Brogan.  70  Cal.  136.  clerk  to  sign  the  minutes,  and  bj  reason 

See  People  v.  Eureka    Lake  etc.  of  a  common-law  principle,  Che  minutet 

lal  Co.,  48  Cal.  143.  could  not   be   introduced   in   evidence, 

lie  chairman  of  selectmen,  not  be-  But   the   record!    of  the     proceedings 

a  recording  officer,  his  attestation  (when  the  law  does  not  specially   re- 

ol  the  proper  verification  of  a  rec-  quire  them  to  be  signed)  have  always 

of  their  proceedings.     Foicroft  v.  been  admitted  in  evidence,  after  certain 

iokar,  40  Me.  30S,  preliminary  proof." 

he  courts  are  bound  to  know  who  B.  People  ».  Eureka  Lake  etc.  Canal 

the  legal  custodians  of  public  rec-  Co.,    48    Cal.   143;    Pacheco   v.   Beck, 

>  in  the  State,  and  therefore  such  an  51  Cal.  14. 

:er  need  nol  certify   that  he  is  the  ■.  A    book  is   sufEclenlly    authentt- 

ser.    A  simple  attestation  of  a  copy  c^leA,  frima  facie,  which  purports  to 

iuch  officer  is  Bufficienl.      Barret  v.  be  a  record  of  the  school  district;  which 

Ishaw,  12  Bush  (Ky.)  591.  is  shown  by  Che  teslimony   of  the  pres- 

.  Byiogton   V.   Allen,     11    Iowa   3;  ent  clerk  lo  come  from  his  custody;  and 

res  f.  Grimes,  3  Har.  &  J.  (Md.)  9^.  which   is   Identified  by   a  former  clerk 

.  In  a  passing  discussion  in   People  of  the  district,  as  the  book  of  records 

Jureka  Lake  etc.  Canal  Co.,  48  Cal.  kept    by    him    as   clerk.     Sanborn    o, 

the  court  by   McKinstry,  1.,  said:  School  District  No.  10,  11  Minn.  17. 

>c  general  rule  is  well  settfed  that  Books  which  purport  to  contain  the 

ry   public   document  which    is  re-  charter  and  ordinances  of  a  town  and 

ed  by  law  to  be  executed  by  a  pub-  are  shown  to  be  in  the  custody  of  the 

)fficer.  must  be  verified  by  the  offi-  town  clerk,  will  be  received  in  evidence 

signature  ot  the   person  who  made  without  further  attestation.     Tipton  v. 

The  rule  applies  to  the    execution  Norman.  71  Mo.  381. 

11  public  authorities,  where  the  exer-  An  ordinance  book  of  the  city  of  Ot- 

of  the  power  affects  the  property  of  tumwa   was  Identilied   as  such  by  the 

citiien.     The  power  is  reposed  in  testimony  of  a  policeman  familiar  with 

officer,  not  in  the  man;  and  but  for  the    book.     Otlumwa    v.    Schaub,    ja 

protection  of  the  law,  he  would  be  a  Iowa  ^15.     In  this  case  the   testimony 

passer.       When  he  attempts  to  e:<-  of  the'w'itness  was  to  the  effect  that  it 

se  the  power,  he  musi  recognize  the  was  the  ordinance  book,  and   that  the 

ce    from  whence  he  derives   it,  and  signature  to  the  ordinance  In   question 

brm  all  acts  in  the  character  alone  was  that  of  the  mayor.     But   there  I*  a 

;;h   the   law   recognizes.      (Blackw.  (fiV/Hin  which  states  that  the  additional 

Titles.  34S-6).      But  the  reason  of  fact  of  their  contemporaneous  cbarac- 

rule  does  not  extend  to  the  proof  of  ter  must  also  be  testified  to.     See  Peo- 

records  of  a  corporate  board  which  pie  :■.  T'ureka  Lake  etc.  Canal  Co.,  4S 

cises   powers  municipal   and   quaii  Cal.  143. 

ilative.     Tlie  action  recorded  is  not  The    testimony     of    (he    recorder'* 

action  of  the  chairman  or  clerk;  clerk,  that  a  town  plan,  offered  in  evi- 

sign  the  minutes,  not  as  certifying  dence  as  proof  of  title,  had  been  a  de- 

leir  own  official  action,  but  as  wit-  posit  in  the  office  more  than  sla  )t«ar«, 
.11. -. 
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c.  Effect— (i)  Whether  Primary  Evidence. — When  thi 
requires  a  certain  document  or  record  to  be  kept  by  a  publi 
cer,  as  a  memorial  of  a  fact,  the  record  is  the  best  evider 
such  fact ;  and  such  fact  can  be  primarily  proved  only  by 
record.*  But  a  statute  requiring  a  public  record  to  be  m; 
merely  directory,  and,  if  the  record  is  not  kept,  the  fact 
is  required  to  be  recorded  may  be  otherwise  proved.' 

(2)  Weight  or  Force  as  Evidence. — As  to  the  weight  or  fo 

Cublic  records  in  evidence  the  authorities  are  not  all  agreei 
as  been  stated  that  they  are  equal  to  the  ordinary  testi 
given    under   the   obligation  of   an    oath.'      But   the  trm 

is  nol  sufficient  evidence  of  iU  authen-  resident  in  the  county,  to  the  eff 

ticity  without  other  prool  of  it,  auch  as  there  was  no  person  ofthe  name 

its  beinK  recorded,  or  marked  filed,  and  aa  juBtice  In  the  countj  at  that  1 

time    of   its  receipt   being  duly  noted,  inadmissible.     Fain     v.   Gatthr 

Franey  i'.  Milter,  11  Pa.  Bl.  434,  Ga.  6.     On  the  other  hand,  it  h; 

The  witness  must,  of  course,  be  suffi-  held  that  commissions  of  public 

ciently  familiar  with  the  book  to  testify  are  not  the  best  evidence   of  tl; 

from    personal    knowledge.      State  v.  pointment:  but    It   may   be  th< 

Cook.  30  Kan.  81,     Thus,  evidence  that  parol.     Scotl  v.  Detroit   Young 

a    former    clerk   of  a   proprietary  once  Soc,  t  Dougl.  (Mich.)  119. 

showed  a  book   to  the  witness   as  the  S.  Keilar  i'.  Savage.  17  Me.  4. 

proprietors'  record,  and    that    the    wit-  S.   Barker  v.  Fogg,  34  Me.  39. 

nesR  took  minutes  from  it,  to  aid  him  in  McAnninch  v.  Freeman,  69  Te 

making    surveys,    is    not   sufficient   to  In  remarking  as  to  the  (orce 

identi^-  the  book  as  such  records.  Bean  feci    which    are    to   be   given 

V.  bmith.  10  N,  H.  461.  transcripts    from    the    books 

1.  Peterson  II.  Tavlor,  t;  Ga.  483;  60  Treasury  Department  at  Wasli 

Am,  Dec.  705;  Ralston  v.  Plowman,  i  in  U.  S.  v.  Ralston,  17  Fed.  Ri 

Idaho,  N.  S.  .w.";;  Phares  t'.  Stale,  3  W.  the  court  by  Hughes,  J.,  said  : 

Va.  567;  too  Am.    Dec.   777;  Baltin  i'.  are  to  be  presumed  to  present  I 

Woods,    17     W.    Va.    58;     Steele    v.  the  absence  of  contrary  evidei 

Schrtcker.  j^  Wis.  134.  are  not  to  be  accepted  as  oulw 

The  only  legal   evidence  of  the   se-  evidence  given   under  the  twi 

lection  of  landn  given   to  the  State  bv  lions  which   constitute  true  I e 

the  actof  Conj^ress,  of  March  1.  18^7,  is  dence,   viz.;   those   of  an   oalt 

a  certified  copy  thereof  from  the  office  under  opportunity  of    cross-ei 

of    the  Secretary  of    the  Treasury   at  tion.     The    language    of    the 

Washington,  unless  it  be   made  to  ap-  Congress  whicti  makes  them 

pear  that  the  original  is  no  longer  to  be  tent  evidence  in  courts  of  justii 

found  there.     Siautfer  v.  Stephenson,  1  886,  Rev, St,):  'Transcripts  fror 

Ind.  115,  of  the  Treasury  Department  • 

The  best  evidence  of  the  redemption  admitted  as  evidence,  and   thi 

of  land  from  a  tax  sale,  in  Illinois,  by  trying  the  cause  shall  be  autho 

minor  heirs,  is  the  record  in  the  audit'  grant  judgment  and  auard  ex 

or's   office.     Lane  v.  Sharpe,  4  IH.  <;66.  accordingly.'     The  effect  of  tl 

But  see  Board  of  Education  v.  -faft,  vision   is  to  require  that  thes 

7  111,  App,  ,S7I-  cripts  shall  be  admitted  as  coi 

As  to  llie  proof  of  the   official  char-  evidence  in  a  trial,  to  be  allow 

acter  of  persons  which   are  claimed  to  weight  as  the  court  and  jury 

be  public  officers,  it  has  been  held  that  e.ich  cin<e  deem  to  be  due  toll 

a  certified  copy  of  the   record   of  com-  But   it   has  also  been  held  1 

missions  from  the  e>>ecuiiveoffice  is  thf  transcript  oi   the  books  and  p 

highest   and  best  evidence  of  the  fact  ings  of  the  Treasury  Departmi 

that  one  wUo  has  acted   as  a  iuslice  of  vided  (or  in  U,  S.  Rev.  Stat.,  \ 

the    peace    was    not  a  justice  of   the  latlng  to  the  accounts  of  per: 

peace  at  the  time;  and  where   an  attes-  countable  for  public  money,   i< 

talion  of  a  person  to  a  deed,  as   justice,  fatie  evidence  of  the  fact  «tate< 

I*   ihown,   the    testimony    of   persons  in,  so  far  as  the  aaine  Are  aut 
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loubtedly  is,  that  these  records  are  prima  facit  evidence.*  It 
been  expressly  and  ailirmatively  decided  that  they  are  not 
elusive  or  records  importing  absolute  verity*  The  legislature 
the  power  to  declare  the  effect  as  evidence  of  instruments 
le  by  public  officers.' 

})  Parol  Evidence  to  Vary  or  Contradict. — Parol  evidence, 
red  for  the  purpose  of  showing  that  a  certain  instrument  is  not 
:cord  is  properly  admissible.*  The  fact  that  there  is  a  statute 
Liiring  a  record  of  a  fact  to  be  made  does  not  prevent  such 
from  being  otherwise  proved  when  there  is  no  such  record 
le,'  When  records  are  destroyed  secondary  evidence  of  their 
tents  may  be  given.*    The  oral  evidence  of  the  person  who 


iw.  U.  S.  V,  Egg;leston,  4  Sawj. 
3.)  199. 

Stanley  v.  SUIe,  88  Ala.  154; 
lie  V.  Bircham,  la  Cal.  50;  Ohio 
R.    Co.    V.   People,   119  111.  307; 


Certified  transcripts  of  the 
kept  at  the  Treasury  Department,  are 
made  evidence  of  the  facts  entered 
and  the  balance  due,  in  actions  be* 
tween  the  government  and  its  officers 
and  their  eureties.  Operation  and  ef- 
fect of  these  acts — explained.  Wal- 
ton t:  U.  S..  9  Wheat.  (U.  S,)  651; 
Bruce  v.  U.  S.,  ij  How,  fU.  S  )  437; 
Patteraon,  Gilp.  (U.  S.)  44; 
~      ■       -■        "■        -■^, 


I.  App.  509;   Merchants'   Naviga- 

Co.  I'.  Amaden,  i;  111.  App.  307; 

River   Draining  Assoc,  i'.  Topp,     U.   S.  v.   Patteraon,  tJilp.   (U.  H.)  44 

id.  Jij;  Rizer  r.  Callen,  rj  Kan.    Postmaster  Gen'l  v.  Rice,  Gilp.  (U.S. 

Locke  V.  Bennett,  7  Cush.  (Mass.)     554. 


Blake  v.  Sturtevant,  u  N.  H.  567; 
ey  I'.  Seavey,  37  N.  H.  135 ;  Pitts- 

T.  Barnstead,  38  N.  H.  115;  Union 
ermes,  44  N.   ].  L.  i6g;  43  Am. 

369 ;  Phelps  V.  Schroder,  2t  Ohio 
49;  Thompson  v.  Chase.  1  Grant's 

(Pa.)  367;  Roehrbornr.  Schmidt, 
'is.  519;  Blackman  -v.  Dunkirk,  19 

183;  U.  S.  !■.  Eggleston.  4  Sawy. 
S.)   199;   Fife  V.   Bohlen,  13  Fed. 


pies  of  entries  on  the  books  of  Ihe 

Depariment,  certified  bv  the  Sec- 
y  of  War,  as  to  the  mustering  in 
:ruits,  are  in  no  proper  sense  rec- 
imporling  absolute  verity.  Chap- 
f.  HerroldTownahip.sSPa.St.  106. 
Lowe  V.  Aroma,  31  III.  App.  599; 
plaine  f.  Cook,  7  Wis.  44;  Lums-  dence  of 
F'.  Cross,  10  Wis,  183;  Steele  v.  "' 
icker,  ss  Wis.  134 

the  fourteenth  and  sixteenth 
•n«  of  (he  act  creating  the  Inter- 
CommerceCommlssion,  ills  pro- 

that  the  report  or  findings  made 
e  C6in mission  "should  thereafter, 


The  acta  of  Congress,  making  trans- 
cripts from  the  departments  bi  Wash- 
ington evidence  against  public  debtors, 
though  in  derogation  of  the  common 
law,  are  valid,  and  the  transcript! 
firima /acU  prooh.  U,  S.  v.  Harrlll, 
I  McAll.  (U.  S.)  343;  Oilman  r.  Rio- 
pelle,  iS  Mich,  145;  Crowell  v.  Hop- 
i;inton,45N.H.9. 

t.  Dyer  v.  Brogan,  70  Cal.  136. 

e.  Kellar  t'.  Savage,  17  Me,  444.  See 
Day  V.  Peasley.  m  Vi.  310, 

The  reason  for  this  rule  is  that  such 
merely  direct. 


law  required  to  keep  certain  books,  was 
not  allowed  10  introduce,  in  proceed- 
ing* agiiiMEt  him  and  his  bondsmen  to 
collect  the  iinioiint  of  a  default,  evi- 
:haracter  as  a  sub- 
stitute for  the  record,  which  he  had 
negligently  failed  to  keep.  Price  v. 
Douglas  Co..  77  Ga.  16,^.  See  also 
Phares  r.  State,  3  W.  Va.  ,i;67;  100 
Am.  Dec.  777. 

Ifnnlolpal  and  Qnaal   Mtmlclpkl  Bm- 
orda. — But,  as  to  this,  in  regard   to  rec- 
>1  proceedings,  be  deemed    ords  of    municipal     corpora tlons,    see 
T  faeit  evidence  as  to  each  and    lafra,   this  title.    Parol   Et'idencf    to 

fact    found,"       Kentucky     etc     Centradicl  or  A  id  Record. 
;e  Co.  1:  Louisville  etc.  R.  Co,       t.  See  Lost  Papers,  vol.  13,?,  1090^ 
d.  Rep.  07.  note. 
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kept  or  made  a  record  is  incompetent  to  contradict  it.)     But 
evidence  has  been  admitted  to  explain  a  record.* 

d.  How  Record  Is  Proved.' — The  record  itself  may  be 
duced  in  evidence.*  The  contents  of  a  public  record  may  a 
proved  by  a  properly  certified*  copy*  of  the  record,'  W 
copy  of  a  book  or  record  is,  by  statute,  made  admissible  i 
dence,  the  record  itself  will  be  admissible,  although  not  exp 
made  so  by  statute.*  It  is  to  be  observed  that  the  ru 
quiring  the  contents  of  a  record  to  be  proved  by  the  i 
itself,  or   a   certified   copy,  does  not  prevent  certain  fact 

1.  May  V.  Hammond.  146  Maei.  439;  evidence  bb  s  copy.    Bixbec  v.  I 

Brown    n.   BonHomme    Co.  (S.  Dok.  Cal.  590. 

1890),  46  N,  W.  Rep.  173.  T.  i  Greenl.  Ev.  ^  484,  note  1: 

In  Buch  case  the  proper  way   would  win  v.  McCabe,  71;  Cal.  ^84;  S 

be  to  amend  the    record.     See   infra,  v.  Spratt,  30  Fla.49Si  Bell  t'.Kt 

this  title,  AmendiHrnl  oj  a  Record— cf  15  FIft.  778;  Columbus  R.  Co.  r 

Public  Record.  more,  69  III.  566;  St.  Louis  v.  Fi 

a.  Thus,  parol  evidence  wa«  held  ad-  III.   App.    339;     Smith    v.    Mc 

missible  to  explain  the  meaning  of  cer-  Blackf.  (Ind.)  51;  Monk   v.  Coi 

tain  coloring  on  an  official  map.   Board  Iowa  ^03;  Downing  v.  HaxtoQ. 

of  Education  f.  Donahue,  53  Cal.  190;  178;  Darcj  v.  McCarthv,  34  Kj 

Board  of  Education  i\  Keenan,   55  CilI.  Sneed   v.    Ward,  5   Dana~(K; 

641,  Sampson  v.  Noble;   14  Ll.  Ar 

S.  See  supra,  this  title,  Tht  yudiriat  Classen  v.  Classen,  57  Md.  ^lo 

Record    in     Evidence— Hei«    Proved;  v.  Frecland,  33  Miu!  645;  Oakfi 

Judicial     Notice,    vol.    11,    p.    160,  14  Pick.  (Mass.)  441;  Pierce  I'.I 

note.  35  Mich.  53;  Childress  p, Cutter 

proof  by  the  Cartl&cBte  of  the  Ona-  2i\  Society  for  Prop^ating   G 

twllut  ot  UiB  SMord. — UnlesB  author-  Young,  %  N.  H.  310;  Bowman 

ized   by  statute,  the  certificate  of  the  born,   it,   N.   H.  87;     Whilehi 

custodian  of  a  record   slating,  general'  Bickford,   19   N.   H.   471;    Co 

ly.  Its  contents,  is  not  evidence  thereof.  Blackwetl,  19  N.  J.  Eq,  193;  Jat 

Peopler.Lee,   112   III.  113;    Keller  f.  King,  s  Cow.iN.  Y.H37;  n  A 

Killion,  9  Iowa  3S9;  McGulre  t>.  Say  468;  Clarke  v.  Dlggs.  6  Ired".  (t 

ward,  II  Me.  230;  Jay  v.  East  Liver-  159;  44  Am.  Dec.  73;  Paschal  i 

more.    ;6   Me.    107;   Oakes  i'.  Hill,  14  7  Tex.  34I 

Pick.  < Mass.)  441;  Green  r.  Durfee,  6  Duly  authenticated  copies  fi 

Cush.  (Mass.)  362;  Carr  v.  Youse.  39  Slate  'land  office,  are  admissibli 

Mo.  346;  90  Am.  Dec.  470.  dence.     Franklin  v.  Woodland. 

Proof  by  Parol  BrUeBae.— The  con-  Ann.  184;  Finley  iv  Woodniff. 

tentK  of  a  record  cannot  be  proved  bv  318;  Sessions  t>,  Revnolds.  7   F 

parol  evidence.     Eisner    v.    State.    31  M.  (Miss.)  i30;Wray  v.  Doe,  i 

Tex.  App.  687.  &  M.  <MisB,)  4^1;    Harper  i>.  1 

*.  Ronkendorfii.  Tavlor.  4  Pet.   (U.  etc.Bank.7  W.  &  S.  (Pa.)  304;  ( 

S.)  349;  MacT  V.  Goodwin,  6  Cal.  579;  v.  Ferren.  I    Watts  (Pa.)  57;  ( 

Thorn  -a.  Case,   11   Me.  393;  Stale  v.  Levari.  4  Pa.  St.  393;  tloution 

Voight,   90   N.   Car.   741;    Herndon  n.  ry,  3  Tex.  390:  Mason   v.  McL 

Casiano,  7  Tex.  313.  16  tei.  34,  S.   P.  Dikes  v.  M 

B.  See  Authentication,  vol,  1,  pp.  Tci.  Sup.  281;  78  Am.   Dec.  t. 

1030-1024;    Exemplification,  vol.  7.  lard   v,  Livelj',   4     Gralt.     iV 

pp.  479-483;  Evidbncr,  vol.  7,  p.  87.  Ward  v.  Moorey,  i  Wash.  Ter 

The  copy  must  be  certiiled.      People  8.  Goodwvn  i>.Goodwvn,  15 

v.  Turner.  18  N.  Y.  St.  Rep.  36;    Bella  James     v,   Greensboro    etc.   -1 

.-.  New  York  etc.  R.  Co.,  34  N.  Y.   St.  Co..  47  Ind.  379;  Oram  *.  Yi 

Rep.931.  N.J.  L.  S4;  Kingi7.  Kenn*.  41 

e.  Alto  what  Is  a  copy,  see  Copy.  Sheehan  v.  Davis,  17  Ohio 
vol.  4,  p.  ii6.  Miller  v.  Hale,  36  Pa.  St,  43a 

A   traiuUtlon   Is   not   admUsible   In     brod  r.Chicagoetc.  R.Co,,ii  ^ 
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;ontained  in  a  particular  record,  from  being  shouii  by  pare 
jvidencc.* 

6.  Snffioieiu^  of  Pnblio  R«cordt. — In  determining  the  sufRcienc 
if  public  records  as  a  memorial  of  certain  transactions,  technics 
arecision  or  any  particular  form  should  not  be  required.* 

VL  aoAn-PoBLlc  BxcOBiM. — There  are  also  other  records  whic! 
partake  both  of  a  public  and  private  character,  and  are  treated  a 
ihe  one  or  the  other,  sometimes  according  to  the  nature  of  thei 
4ubject-matter,  but,  generally,  according  to  the  relation  in  whic 
ane  stands  to  them. 

1.  PariBh  or  Choroh  Ec^iiten. — In  England,  where  there  is  a  stat 
rhurch,  which  has  authority  to  legislate  with  respect  to  parts 
registers,  such  records  are  by  law  invested  with  the  characteristi£ 
af  public  records.'  But  in  the  United  States,  where  there  is  n 
religion  established  by  law,  church  registers,  in  the  absence  c 


a   Lewis  r.  Laylin.  46  Ohio  St.   663;  law  have  been   substantiallj   complic 

Piatt   ^'.  People,  39  111,  54.  with,  their   proceedings   should,  upo 

In  the   absence  of  other  suspicious  grounds  of  public  policy,  if  for  no  oti 

:ircu instances,    it    is   not  a     sufficient  er   reason,  be   sustaihed.     Harding  ' 

jround  for  the  delusion  of    a   public  New  Haven,  3  Ohio  317;  HumiitoQ  ■ 

■ecord,  when  ofTered  in  evidence,  that  Anderson,  15  Ohio  557  ;  Barto  i'.  Abb 

,ome  of  its  leaves  are   missing,     Peo-  16  Ohio  408 ;  McClelland  v.  Miller,  : 

lie  c.  BoardofSupervisora,3i  111.  App.  Ohio   St,   488;    Lima   if.  McBride,  : 

171.  Ohio   St.  338.     Nor  should  their  pri 

A  semiannual  official  statement   of  ceeding;  be  attacked  In  detail,  and   » 

noneys   in    the   county    treasury,  al-  entry  or  an  order  separated   from   ti 

hough  the  dollar  mark  is  omitted  and  balance  of  the    record,   and  if  four 

he     amount   of    money    therein     ex-  incomplete  when  considered  alone.tl 

>ressed  is   only  indicated   by   figures,  proceedings  declared  erroneous.     Ii 

vithout  other  index  of  denomination  stead,  the  whole  is  to  be  construed  t< 

han  the  separating  of  the  two   right-  gether,  and  if,  from   Ihe  entire  recor 

land  ligureB  in  a  column  from  the  oth-  it  appears  that  all   the  statutory  steg 

TS  by  a  perpendicular  line,   is  compe-  have     been    substantially    taken,    tf 

ent  evidence  of  the  amount  of  money  proceedings  ehould  be  upheld.     Thei 

n  his   hands.     State  i>.  Ring,  19 Minn,  principles  we  adopt  and  apply  in  coi 

8.  struing  the  record  of  the    county  con 

In  Lewis  i'.  Laylin,  46  Ohio  St.  663,  missioners  in  [he  case  now  under  col 

he  court  by  Blackburn,  J,,  said :  "They  sideration," 

records  of  inferior  tribunals  and  pub-  S.  Stainer  t.  Burgesses  of  DrottwicI 

ic  boards)  are  not  usually   drawn   by  t    Salk.   3S1;  13   Mod.   86;  Skin.   62; 

lersons      possessed     of      professional  Holt  J90;  Doe  i'.  Barnes,  1  M.  &   Re 

nowledge   or  skill   in    such   matters,  386;  Stark.  Ev.  (4th  Eng.  ed.)  399,  an 

^he    law   does   not  contemplate  that  note  b.     But  registers  kept  by  dissen 

uch  tribunals  or  board  should  be  con-  er»  were  not  invested  with  such   di| 

tantly    attended    by   persons   having  nity.     Wheat,  on  Ev.,  }  653.     This  ru 

uch  knowledge  or  skill ;  but,  rather,  has.  however,  been  abroeated  bv  statui 
hat  their  duties  will   be  performed,  at 
;ast    generally,   without   such   assist- 

nee.     To  subject   them  to  tke  test  of  See  also  Marriage,  vol.  14,  p,  531 

M^hnical  precision  would,  in  most  In-  .535. 

tances  al  least,  defeat  the  object  sought  A  copy  from  a  register  of  birth*  an 

>  be   obtained   by  the   legislature   in  deaths    of  Quakent  in    England   wi 

reating  inferior  tribunals  and   public  held   evidence,    in    Pennsylvania,     t 

oards ;   and    therefore,  however    in-  prove  the  death  of  a  penon.     Hyun  ^ 

>rm»l  their  record*  may  be,  if  enough  Edwards,  1  Dall.  <U.  S.)  1, 
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Statutory  provisions,  are  not  regarded  as  public  records.*  B 
statutes  have  been  enacted  in  several  States,  which  give  to  su 
records,  in  a  measure,  their  former  common-law  importano 
These  registers,  when  admissible,  are  not,  in  general,  evidence 
any  fact  not  required  to  be  recorded  in  them." 

2.  Booki  of  Private  Corptnratioiu.* — The  books  of  private  corpo 
tions  are  in  the  nature  of  public  records  as  between  its  member 
or  if  the  mattei  which  is  the  subject  of  record  is  obviously  ol 
public  character.*  But  it  seems  that  these  books  do  not  pro 
themselves."*     And  the  record  is  the   best  evidence  of  the  fai 

I.Kennedy     v.    Doyk,    lo      Allen  Wiggins  Ferry  Co,.47  Mo.  ^Ji;  Shul 

<MaH*.)     i6i;  ChildresB   v.   Cutler,  16  burj  v.  Hadley,  13s   M«m.'  341;  in 

Mo.  14 ;  Morrlasey   v.   Wiggins  Ferry  of  which   cue*  the  decision  ia  founi 

Co,  47  Mo.   cii.     See  Gainei  v.  Relf,  upon  auch  •  statute. 

IJ  How.  (U.  S.)  471.  B.  Meconce  v.  Mower.  37  Kan.  3 

But  in  a  recent  case  the  rule  has  been  Morriuey   v.  Wiggins  Ferry  Co, 

staled  as  conrorming  with   the  English  Mo.  jii ;  Wedgwood's  Case,  S  Me. 

law,  and  Ibe  case  or  I.ewl«  i>.  Marshall,  Durfee    v.    Abbott,    61     Mich.    4' 

5  Pel.  (U.  S.)  47c;,  which  is  cited  in  the  Kabok  v.  Phcenix  Mut,  L.  Ins.  Co. 

next  note,  claimed  as  authority  for  the  Hun     (N.    Y.)    639;     Blackburn 

decision  which  admiUed  the  sworn  and  Crawford,  3  Wall.  (U.  S.)   175. 

examined  copy  of  the  parish   record  of  also  Marriage,  vol.   14,  p.  524, 01 

baptismal  kept  by  the  Catholic  Church  364;  p.  JI5,  note  i. 

at  Amherstburg.'in  Ontario,   lo  prove  That,  by  the  application  of  this  r 

the   plaintiff's   age.     Hunt  v.  Order  of  identity  must   be   proved  by  evide 

Chosen  Friends,  f<4  Mich.  671.  aliunde,   is  a   doctrine   enunciated 

These  entries,  while  denied  the  char-  several  of  these  cases.     But  see  Id 

BcteriiticB  of  public  records,  have  some-  tity,  vol.  9,  p.  868. 

times  been  admitted  in  evidence  as  be-  4.  See   also  Books   as   Evipik 

Ing  an  entry  made  by  a  third  person  in  vol.  1,  pp.  4671^-467/. 

the  discharge  of  an  official  duty.     Ken-  6.  i  Greenl.  Ev.,  44  474,  493 ;  Wh 

nedy   V.   Dovle.  10  Allen  (Mass.)  iGi;  Ev.,  4  661 ;  Ang.  &  Am.  Corp.,  \  t 

Whitcher   v'  McLaughlin,    m;   Mass.  Howard  r.  Glenn,  85  Ga.  3^;  C< 

167;  Weaver  f.  Leiman.    ^1    Md.   708;  u.  Sanford,   14  Iowa  335;  Hamric! 

Blackburn  v.  Crawford,  3  Wall.  ( U.  S.)  Bence,  19  Ind.  500;  Penobscot  R.  Ci 

175.  Dummer,  40  Me.  171 ;  Frank  v.  Mo 

3.  In  Mastaeiusellt.  by  an  ordinance  son,  58  Md.  413 ;  White  Mts.  R.  C( 
of  1638,  it  was  enacted  "that  there  he  Eastman,  34  N.  H.  134;  Wetherbei 
records  kept,  bv  the  churches,"  "of  the  Baker,  35  N.  I.  Eq.  joi;  Com. 
days  of  every  marriage,  birth  and  death  Woelper,  3  S.  &  R.  <Pa.)  39;  8  I 
of  every  person  within  this  jurisdic-  Dec.  638;  Eraser  v.  Charleston,  G 
tion;"  and  similar  statutes  have  been  Car.  628^  Pittsburgh  etc.  R.  Co. 
ever  since  inforce  in  that  State.  Massa-  Applcgate,  31  W.  Va.  173. 
thmstlU  Gen.  Sts.,  ch.  31;  ch.  106,  64  16,  Thus,  all  the  members  of  acompi 
17.  Similar  provisions  are  found  in  the  are  chargeable  with  knowledge  of 
statutes  o(  other  States.  Thus  where  entries  made  on  their  books,  by 
an  entry  of  a  burial  made  in  the  regis-  agent  of  the  company,  in  the  1 
ter  book  ofburials  of  Cbrlsl  Church, in  counie  of  business,  and  with  the  1 
Philadelphia,  was  admitted  in  evidence  meaning  of  the  e: 
by  the  Supreme  Court  of  the  United  by  the  agent 
States  in  Lewis  v.  Marshall.  5  Pet.(lT.  (N.  Y.)  318. 
S.)  47;,  it  seemed  that  the  record  was  V.  Ang.  &  Am.  Corp.,  §  679,  noli 
kept  according  to  the  act  of  the  pro-  Tajl.  Ev„  4  1781 ;  Rex  x:  Mothers 
"""  "■"'    " ■"'  :  of   Pennsylvania  of  t  Str.  93;  Owings  i'.  Speed,  s  Whi 

toeverr.   Whitman,  6  (U.  S.)  430. 

Binn.  (Pa,)  416.      See  Lavln  t:  Mutual  T,  The  court  cannot  determine 

Aid    Soc,    74    Wis.  349;    Meconce  v.  character  of  the   transfer   books  0 

Mower,   37  Kan.    99S;     Succession   of  corporation,  simply  by  inspection 

Hebert,  33  La.  Ann.  1099;  Morrissey  v.  the  book.    CorporntioD  books  do 


embly  < 
'  in   Sto. 
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corded.*  The  records  of  a  private  corporation  are  only  prima 
leie  evidence  *     They  may  be  rebutted  by  parol  testimony  * 

3.  Ship's  Log  Book. — A  ship's  log  book  is  at  common  law  in 
>  sense  a  public  rcsfister*  but  it  has  been  made  so,  for  some 
irposes,  by  statute.* 

4.  KiKellutMiu  Records. — There  are  many  other  records  of  this 
nd,  but  they  are  of  little  importance." 

vn.  FDBSiair  RicoBiw.''' 

Tin.  iHSPEcnoir  0?  Seoosbs." — At  common  law  the  rule  was 

ove  themgelves.     Pittsburg  Coal  Co.  repelled  by  proof  of  the  falsttj'  of  th« 

Foster,  59  Pa,  St.  365;  Corse  f.  San-  entiy.  or  Its  being  made  bj  mistake, 

■d,  14   Iowa   135.     It  has  been  held  Ome  v.  Towneend,  4  Mason  (U.  S.) 

9l  corporation  books  will  not  be  con-  544. 

lered  as  proving  themselves,  but  that  8.  Among  this  claw  of  records  m»j 

Tiu9t  appear  that  they  are  the  cor-  be  mentioned  the  books  of  the  East 

ration   books,  and   that   thej  have  India  Company,  recording  the  transfer 

en   kept   as   such,   and    the   entrEes  of    Etock,  Geerv   v.    Hopkins,    3    Ld. 

I de  by  the   proper  officer,   or   some  Raym.  851 ;  7  Mod.  139;   3   Dougl.  C93, 

Iter  person  in  his  necessary  absence,  n.   3:    and   the   books  of  the  Bank  d 

ghland  Turnpike   Co.  v.   McKean,  England,    Mortimer   v.    McCallan,   6 

Johns.   (N.   Y.)   154.      See   Union  M.IIe  W.  58,  the  rolls  of  Courts  Baron, 

)I<1   Min.   Co.   1!.   Rocky    Mt.    Nat.  B.  N.   P.  3*7;   Doe  ii.  Askew,  10  East 

nk,  1  Colo.  565.  C30 ;  public  lottery  books,  Schmotti  v. 

1.  Union  Gold  Min.  Co.  v.  Rocky  Bumstead,  i   Tidd's  Pr.  594 ;  the  books 

L  Nat,  Bank,  i  Colo.  565 ;   Smith  v.  of  a  distiller  required   to   be  kept  by 

chards,    39    Conn.    133;     Evans   v.  the  Internal   revenue  laws,   U.    S.    v. 

uthem  Turnpike  Co.,   18  Ind.  101 ;  Myers,  i  Hughes  (U.  S.)  533. 

ikes   V.   Hill,   14  Pick.   (Mass.)  441.  B«eor4    of    Proprietor*    ol    Oominon 

When  a  corporation  is  by  statute  re-  uuiila — Monumol     Great     Beach    v, 

ired  to  keep  a  record  of  all  business  Rogers,  i  Mass.  159;  Tolman  v.  Emer- 

nsactions,    and    the    record   is,   by  son,  4  Pick.  (Mass.)  160;   Cobleigh  v. 

tule,   made  competent  evidence  in  Young,  15   N.   H.  493;  Whitehonse  v. 

y    action    or    proceeding  to  which  Bickford,  39  N,  H.  471. 

:h  corporation  may  be  a  party,  the  Shlpa  Raglatar.— The  enrollment  or 

It  evidence  of  an  assessment  made  registry  of  a  ship  is  not  a  public  or  ol- 

the  board  of  directors  is  the  record  ficial  register. 

the  order  of  the  board.  The  act  of  Congress  requiring  the 
I.  Rockvllle  etc.  Turnpike  Co. ,  v.  enrollment  or  registry  of  ships  is  re- 
in Ness.  3  Cranch  (C.C.)  449.  quired  for  purposes  of  public  policy, 
I.  St.  Louis  etc.  R.  Co.  v.  Tiernan,  but  does  not  change  the  rule.     Miller 

Kan.   606;    Knights   of   Honor    v.  i>.  Hill,  10  Humph.  <Tenn.)  470. 

Ickser   (Tex.   iSS),   13  S.  W.  Rep.  In  an  action  to  recover  back  a  pre- 

;;     Goodnin    v.    U.    S.  Ins.  Co.,  34  mlum  of  insurance,  on  the  ground  that 

nn.  591.  the  plaintiff  had  no  interest    in    the 

L  Greenl.   Ev.,  4  495;   U.  S.  v.  Gil-  vessel  at  the  time  the  insurance  was 

■t,  3  Sumn.  (U.  S.)  19.  made,  the  register,  which  was  in  the 

>.   17  &  18  v.,  ch.  104,  tjlt  iSo,  387.  names  of  other  persons,  is  not   even 

n  the  t/niled  Stales,  by  act  of  Con-  frima  facie  evidence  to  show  that  the 

■ss,  Stat.  i79o,ch.  39,  4  ^,  i  U.  S.  Stat,  plaintiff  was  not  the  owner  of  the  ves- 

L.  (L.&  B.'s  ed.)  133,  it  is  provided  sel.     Sharp    i<.    United    Ins.    Co.,   14 

t   if  any  seaman,  etc.,  shall  absent  Johns.  (N.  Y.)  aoi.     See  also  Leonard 

aself    from   the   ship   or    vessel    in  v.  Huntington,  15  Johns.  (N.  Y.)  303. 

ich  he  shall  have  shipped,  an  entry  But  see  Moore  v.  Anderson,  8  Ind.  18. 

that    fact   shall    be    made   in   the  7.  See  Authrntication,  vol.  i,   p. 

book,   and    the    seaman    will    be  io3i;   Foreign  Laws,  vol.  8.   p- 4351 

>te  to  be  deemedguilty  of  desertion.  Judgmbnts,  vol.  II,  pp.  148A,  148J. 

mtman  v.  Tunison,  i  Sumn.  (U.  S.)  t.  See  Mandamus,  vol.  14,  pp.  171, 

.     But  this  entry  is  not  conclusive  173;   p.  3oS,   note  3;   Production   of 

dence  of  the  desertion,  and  may  be  Documents. 
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that  every  person  is  entitled  to  the  inspection,  by  himself  ( 
agent,  of  public  records,*  provided  he  has  an  interest  thci 
It  seems  that  the  person  seeking  inspection  of  court  records 
have  such  an  interest  in  a  specific  controversy  as  will  enabl< 
to  maintain  and  defend  an  action,  for  which  the  documen 
furnish   confident   evidence  or  necessary  information ;  it  i 


1.  Ab  far  as  the  right  to  inspect  rec- 
ords is  concerned,  it  is  unnecessary  to 
make  any  distinction  between  the  dif- 
ferent records,  as  the  legislative,  ju- 
dicial, eiecutlve,  etc.,  bui  they  may 
all  be  spoken  of  as  public  records. 
And  this  will  be  done  under  this  di- 
vision. When  the  circumstances,  such 
as  the  relation  of  the  person  seeking 
inspection,  are  such  that  a  jiiajf  pub- 
lic record  will  be  treated  as  a  public 
record,  the  rules  here  stated  are  appli- 
cable; otherwise,  they  are  not  applica- 
ble. And  Che  term  public  record,  as 
us^d  herein,  unlike  its  use  in  all  other 
parts  of  this  record,  also  includes 
the  public  records  of  private  writings, 
treated  under  the  title  Recording 
Acts. 

3.  Rex  V.  Merchant  Tailors'  Co.,  i 
B.&Ad.  Ill;;  ]iE.C.L.40;  In  re 
McLean,!  Flip.  (U.S.)  si»;  9  Cent.  L. 
J.  425;  Brewer  v.  Watson,  71  Ala, 
J99;  46  Am.  Rep.  318;  Daly  r.Dimoch, 
5S  Conn.  579;  People  i'.  Wxlker,  9 
Mich.  318. 

People  V.  Cornell,47  Barb.  (N.  Y.) 
339,  which  has  been  cited  as  denying 
that  the  person  seeking  inspection  of 
a  public  record  must  have  some  inter- 
est therein,  Is  overruled  in  People!'. 
Cornel!,  35  How.  Pr.  (N.  Y.)  31. 

BugllBh  Umltatlon  to  tlw  Bvla.— In 
Em^laHd,  because  of  the  frequency  of 
actions  for  malicious  prosecution,  this 
right  was  restrained  by  an  order  of 
the  judges  made  in  the  reign  of  Charles 
11,  prohibiting  the  granting  of  any 
copy  of  an  indictment  tor  felony, 
without  a  special   order,  upon   motion 


spec!  and  make  copic*  of  public  r 
for  speculntive  purpotes.  as  h 
compilation  ofabitrBctB  of  title 
Btract  companies,  with  a  view  to 
sale  or  use  thereof.  Randolph  v. 
%%  Ala.  527;  Co  Am.  Rep.  761;  E 
People,  7  Colo.  100;  Scribner  i'. 
Vj  lil.  App.  36;  Cormack    -a.    W 


37  Kan.  391;  Webber   v.   Townl 
Vich.    534;    iS     -  "  - 

Buck  V,   Collins 


:!'.    534; 
:k  t-.   C 
Rep.  136. 


in 


)penc 


t  the 


gent 


I   jai 


livery,      I  Greenl.  Ev,,  i,  471 

Although  the  English  rule  has  been 
followed  in  tiitUnilrdSlaltt,  People t/. 
Poyllon,  I  Cai.  {N,  Y,)  aoi.  such  lim- 
itations will  probably  be  deemed  re- 
fugnant  to  the  genius  of  American 
istitutions.  1  Greenl.  Ev.,  4  471; 
Stone  V.  Crocker,  34  Pick.  (Mass.) 
81. 

Inspeetlon  of  s«e<ir(U  by  Abitrut 
Oompiuilet.^By  the  application  of  the 
rule  stated  In  the  text  it  is  held   that,  at 


principle  upon  whici 
cases  are  decided  ii  denied,  and  ll 
of  Webber  v.  Towniey,  43  Mid 
38  Am.  Rep.  213,  is  expressly 
ruled  in  Burton  v.  Tuile,  78  Mic 
In  the  decision  of  this  case  theci 
Morse,  J.,  said:  "I  do  not  thin 
any  common  law  ever  obtained 
free  government  that  would  denj 
people  thereof  the  right  of  free 
to,  and  public  inspection  of,  pub 
ords.  They  have  an  interest  alw 
such  records;  and  I  know  of  i 
written  or  unwritten,  that  pi 
that,  before  an  inspection  or  eii 
tion  of  a  public  record  is  msi 
citizen  who  wishes  to  make  ii 
show  some  special  interest  in  sue 
ord.  1  have  ■  right,  if  I  see  fit. 
amine  the  title  of  my  neighbor's 
erty,  whether  or  not  I  have  any 
est  in  it,  or  Intend  ever  to  have. 
have  the  right  to  examine  any  til 
I  see  lit,  recorded  in  the  public 
for  the  purposes  of  telling  such 
maUon,  if  1  desire." 

But  abstract  companies  have 
permitted    to    inspect   records 
principle  of  agency.     The  inspec 


Randolph  i>.  State,  82  Ala.  5)7;  I 
Rep,  761.  Thus,  persons  enga 
the  business  of  furnishing  abstr 
titles  to  real  estate,  when  sp 
employed  In  a  certain  case  by  or 
ing  such  an  interest  in  a  rec 
would  give  liim  the  right  to  ins 
have  a  right,  as  hti  agents,  to  1 
spection    of   the    record.      Boy 
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necessary  that  a  cause  be  pending.*  Nor  is  it  essential  that  the 
interest  be  private,  capable  of  sustaining  a  suit  or  defense  on  his 
own  personal  behalf;  but  it  will  be  sufficient  that  he  act  in  such 
suit  as  the  representative  of  the  common  or  public  right  * 

By  statutes  of  the  United  States  and  many  States,  the  neccs- 
sity  of  interest  has  been  done  away  with,  and  any  person  may  ex- 
amine pubhc  records,'  and  this  includes  the  right  to  take  memo- 
randa therefrom.* 

But  the  right  to  inspect  public  records  may  be  subjected  to 
proper  regulations.  Thus,  there  may  be  a  regulation  giving  the 
clerk  a  right  to  charge  a  fee  for  making  an  examination  of  the 
records.'  But  if  a  person  dispenses  with  the  services  of  the  cus- 
todian of  the  records,  and  makes  the  examination  himself,  no  fee 
can  be  chained.*  A  person  seeking  inspection  of  records  must 
conduct  himself  in  a  proper  manner,  or  he  may  properly  be 
denied  access  to  the  records,' 

IX.  Lost  Beoobd.^ 

Z.  AMSMDMEaT  01 A  Beoobd — 1.  Of  Judicial  Kecoid.— When,  by 
reason  of  a  merely  clerical  error  resulting  from  some  accident, 
mistake,  or  misprision  of  the  clerk  or  other  recording  officer,  the 
record  of  a  court  is  found  not  in  accordance  with  the  facts  it  pur- 
ports to  record,  it  may  be  amended  so  as  to  conform  to  the  actual 
facts  and  truth  of  the  case,*  and  this  may  be  done  not  only  during 

Warren,  39  Kan.   301.     It  seems  that  8.  See  generally.  Lost  Papbrs.voI. 

the  deciBion  in   the  case  of   Burton  i'.  13,   p.    1059,   where   the   Jaw    of    lost 

Tuite.  78  Mich.  363,  cited   mfra,  was  records  is  fully  treated. 

Influenced  bv  thU  consideration.  B.  3  Bl.  Comm.  34;  ]  Sleph.  Comm. 

1.  Rex  t'.Lucas,  10  East  135;  Rex  583;  Rex  i'.  Grampound,  7  T.  R.  699; 
V.  Tower,  4  M.  &  S.  163;  Rei  t.  Bank  of  Com.  r.  Wistar,  3  Pet.  (U.  S.) 
Leicester,  4  B.  &  C.  891 ;  10  E.  C.  L.  431 ;  The  Palmyra,  I3  Wheat.  (U.  S.) 
46^;   Rogers  r.  Jones,  s  D.&R.  484.  1;  Jenkins  i..  Eldredge,  i   Woodh.  & 

2.  Rei  7'.  Sheliy,  i't.  R.  141;  Rex  M.  (U.  S.)  61;  Union  Mfg.  Co.  v. 
1'.  Babb,  3  T.  R.  579;  Ferrj  v.  Wil-  Pitkin,  14  Conn.  174;  McCormick  o. 
liams,  41  N.  J.  L.  33J.  Wheeler,  36  III.  114;  85  Am.  Dec.  388; 

9.   ^ee   Slate   v.    Rachae,  37    Minn.  Hannah    i'.    Dorrell,     73     Ind      465; 

372;     Nash  r.  Lathrop.   141   Mass.  29;  Patricks.   Newel,   1   Bibb  (Ky.)  313; 

Lum  I.  McCarly,39N.  J.  L.  S87;  Han-  Boyle  i,  Connelly,  J  Bibb     iKy.)   7; 

•ton  r^  Eichstaedt,  69  Wis.  ^38;  /h  re  Hall  v.  Williams.'io  Me.  378 ;  Longlej 

Chambers,  44  Fed.  Rep.  786.  v.  Vose,  17  Me.   179;  State  v.  Maher, 

*,   Boylan  ;'.   Warren,  39  Kan.  301 ;  3^   Me.   125;    Ex    parte    Weston,    11 

Nash  r.  Lathrop.  143  Mass.   39;  New-  Mass.  416;  State  f.  Clark,  iSMo.  432; 

ton  V.  Fisher,  98  N.  Car.  30.  West  v.   State,   13  N.  ]   L.   iii;  Wil- 

BucV  V.  Collins,  s'   Ga.  391;  31  liams  r  Wheeler,  1   Barb.   (N.  Y.)  48; 

_,„..„.         „           .  siujtgr  1,   Smith,  I  Bosw.  (N  Y.)  673; 

Newburgh  Bank:'.  Seymour,  14  Johns. 

(N.  Y.)  319;  Marsh  v.  Berry,  7  Cow, 

440'.           ■    •"                      "          ■  (N.  Y.)  344;  Stale  v.  Liltlefield,  3  R. 

•.    Lum  t/,  McCarty,  39  N.  J.  L. 387 i  I.  134;  Hudson  f.  Fishei  (R.  I.  1890}, 

Ik  re  Chambers,  44  Fed.  Rep.  786.  10  Atl    Rep.   100;  Hanley  v.  Levin,  t 

But  Bee    Newton    r.   Fisher,  98   N.  Ohio   338;  Hotlister  i'.   Lucas   Co.,   8 

Car.    30;  Belt  r.  Prince  George's  Co.  Ohio  St.  301 ;  70  Am.   Dec.  100.     See 

Abstrart  Co.  <Md.  1890),  so  Atl.  Rep.  also  Amendment,  vol.  i,  p.  553,  n.  i ; 

981;   34  Am.  &  Eng.  Corp.  Cas.  440.  Indictment,  vol.  10,  p.  ^37,  li.  3. 

T.   Boyden  u.  Burke,  14  How.  (U.S.)  In  Ives  i'.  Hulce.  17  III.  App,  30,  the 

57S.  court  bv  Wall,   P.   J„   says:     "It   hu 
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the  term,*  but  after  the  term  in  which  the  transactions  have 
curred  nunc  pro  iunc*  And  such  amendment  may  be  made  e 
after  the  cause  has  been  removed  to  the  superior  court  by  ap[ 
or  writ  of  error,  and  is  there  pending."  A  clerical  error  in 
judgment  entry  has  been  corrected  by  such  amendment,  e 
after  an  appeal  and  affirmance  of  the  judgment.* 

been  well  «aid   that   there   are  manj  ertson  r-.   Neal,  60  Mo.  579;  Siali 

cases  where  it  so  clearly  appears  that  Primm,  61   Mo.  166;  State  r:  Jef 

the   judgment   as   entered   Is   not   the  64  Mo.  376;  Frink  v.  Prink,  43  N 

sentence  which  the  law  ought  to  have  508;    80    Am.    Dec.    189;  Seama 

pronounced  upon  the  facts  established  Dnke,  i  Cat.  (N.  Y.)  9;  Gstlawi 

bv  the  record,  that  the  court  acts  upon  McKeithen,    j    Ired.    (N.    Car.J 

the   presumption   that  the   error  Is  a  Wright  r.  Lathrop,  i  Ohio  33;  15 

clerical  misprision  rather  than  a  jitdl-  Dec.  5:9;  Torbet  z:  Cof!in.  6  Ohio 

cial  blunder,  and  sets  the  judgment,  or  Rhoads  t.  Com.,  15  Pa.  St.  371 :  I 

rather  the   judgment  entry,   right  by  sell    :-.    Miller.    40    Tex.  494;  H 

amendment  nnne  pro  tunt.     Freeman  Hoover,  5  Wis.  386;  68  Am.  Dec, 

on   Judgments,    ch    4;    Rees  i'.  Mor-  Scheer  r,  McKeown,  34  Wis.  353. 

gan,  5T.   R.  349;  Lill  %<.   Stookey,  72  8.  Cownn    v.    Ross,    aS    Tei. 

III.   495;    Church   V.   English,  81    111.  Chestnutt  r.  Pollard,  77  Tei.  86, 

44a;    Becker  v.    Lauter,  89    111.   596;  see   G.vhnishment,   vol,  8,    p. 

Tucker  V.  Hamilton,  108  111.  464."  notes  4^5.     See  also  West  v.  S 

See  also   Houston    v.   Williams,   13  u  N,  J,  L.  %\z 

Cal.  34;  73  Am  Dec.  ^65;  Harrison  v.  The  record  of  a   judgment   hi 

State,  10  Mo.  686;  Butler  v.  Lewis,  10  been  amended  during  the  pendeni 

Wend.    (N.    Y.)    541;     Rockwell    v.  a  writ  of  error  thereon,  the  ame: 

Carpenter,  as  Hun   (N.  Y.)  519;  Bank  record  becomes  the  only  subsisting 

of  U.  S.  r.  Moss,  6  How.  (  U.  S.)  31.  ord  for  the  consideration  of  the  c 

1.  Branger  v.  Chevalier,  9  Cal.  351 ;  Weed  i-.  Weed,  aj  Conn.  494. 

Maish  V.  Crangle,  So  Iowa  650;  Com,  But  in  Ramsey  v.  Cole,  84  G>, 

V.  Pbillips,  II  Pick.  (Mass.)  i8;  Mob-  the  court  by  Simmons,  ].,  said:  ■ 

ley  f.  State,  46  Miss.  501 ;  Hudson  r.  was   there  error   in   refusing  to  1 

Fiahel  (K.  I,  1890),  ao  Atl.  Rep.  100,  the  magistrate,  who  was  in  coui 

a.  In  re  Wight,  134  U.  S,  136;  Nel-  amend     the     original     judgment 

son  r.  Barker,  3  McLean  (U.  S.)  379;  transcribing    this   entry  on  ihe  ; 

Cromwell    i'.    Bank    of    Pittsburg,    a  mons  and  entering  it  upon  his  d& 

Wall.  Jr.  (C.  C.)  569;  Green  v.  State,  Irregular  judgments  can  be  ame 

i9Ark.  I78i   Morrison  r.   Dapman,  3  by  application  to  the   proper  cov 

Cal,  155;  Svrain  r.  Naglee.'igCal.  137;  term-time,   but   we  know  no  lav 

Dreyfusti  v.  Tompkins,  67    Cal.    339;  thorizing   a    magistrate,    during 

Waldo  f.  Spencer,  4  Conn.  71;  Hoi-  progress   of   the   case  in  the  sup 

man  v.  State,  79  Ga.  I,i;5;  Church  i'.  court,   to   come   into   that   court 

English,  81  111.  44a;  Spellmyer  v.  Gaff,  amend  the  judgment  entered  upbj 

113  III.  89;  Gllletti'.  Booth,  95  111.  183;  in  the  justice's  court.     If  parties 

Gebbie   v.  Mnoney,  31   111.  App,  369;  to  amend  an  irregular  judgment 

Gebbie  r.  Mooney,  lai   111.  355 ;  State  must  apply  to  the  court  that  renc 

V.  Pearce,  14  Ind.  436;   Makepeace  v.  It,  and  at  its  term-time.     They  ca 

Lukens,  37  Ind.  435 ;  51  Am.  Rep.  39? ;  summon    the    Judge    of    the   inf 

Hartford  v.  Arbuckle,   133   Ind.   jiS;  court   to   the   superior   court   to 

Kean    v.    Rankin,    a   Bibb   (Ky.)  88;  him  perform  a  judicial  act  in  th 

Bacon  i'.  Lincoln,  3  Cush.  (Mass.)  134;  perior  court,  by  amending  an  irre) 

Tilden    v.   Johnson,   6   Cush.   (Mass.)  judgment  rendered  by  his  court" 

3^4;   Balch  V.  Shaw,   7  Cush.  (Mass.)  4.  Ronsct  v.  Boyle, 45  Cal.  64; 

aSa;    Fay  i'.   Wenzell,  8  Cush,  (Mass.)  Ion  v.  Brittan,  84   Cal.  jii.     But  ■ 

315;   Bilausky  v.  State,  3  Minn.  437;  pare,  con/ra,  Garnishmbnt,  vol- 

Hanley  v.   Dewe^   1  Mo.  t6i  Hvde  ?',  1364,  n,  3. 

Curling,  10  Mo,  359;  Dar  v.  Sta'te,  13  AmandmaBt  Aftar  Obuva  of  ▼•■ 

Mo,  433;   Stale  v.   ClarV,  18  Mo.  433 ;  The  fact  that  the  venue  of  a   causi 

Gituon    I',    Chouteau,    39    Mo.     363 ;  been    changed,   doea   not   deprive 

Prleat  v.  McMMter,   5a  Mo.  Ao;  Rob-  court   where    the  cause  ort^ttnate 
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It  has  been  held  that  at  common  law,  and  under  the  statutes 
of  jeofails  and  amendments,  the  record  could  not  be  amended, 
unless  there  existed  some  record  evidence,  or  writing  made  in  ac- 
cordance with  the  practice  of  the  court,  from  which  the  facts 
could  be  obtained.*  This  has  been  modified  into  the  statement 
that,  after  the  expiration  of  the  term,  the  record  cannot  be 
amended  except  by  record  evidence,  or  facts  appearing  in  the 
record  itself;'  yet,  other  authorities  deny  that  the  court  is  thus 
restricted  as  to  the  evidence," 

It  seems  that  the  amendment  of  a  court  record  will  not  be 
allowed  to  operate  to  the  prejudice  or  injury  of  the  intervening 
rights  acquired  by  third  persons  in  reliance  on  the  accuracy  of  the 
record.* 

It  is  proper  practice  in  correcting  these  mistakes  to  proceed  by 
motion,^  with  due  notice  to  the  opposite  party,*  or  by  petition. 
Or  the  court  may  proceed  to  amend  upon  its  own  motion.'  But 
it  is  incompetent  for  the  clerk,  at  a  subsequent  term,  and  upon 
his  own  motion,  to  make  any  entry  of  what  occurred  at  a  preced- 
ing term.'     It  seems  that,  when  the  motion  to  amend  is  made  in 

jurisdiction  to  Hmcnd   Its  record  made  v.   Wheeler,  36   111.  114;  85   Am.  Dec. 

in  the  cauie  previous  to  such  change  of  3S8;  Church  -v.  English,  81  111.  443. 

venue.      Church    t>.   EnglUh,    81    III.  But  judgment  had  been  entered  upon 

441.  a  warrant   of  attornejr,  and  the   same 

1.  Blackamore't    Case.    4    Co.   Rep.  was  regularlv  eigned  and  docketed;  but 

1^6;  Tidd's   Prac.   (+th   Am.  ed.)  713;  by  the  negligence  of  the  attornev,  the 

Makepeace  V.  Lukens,  38  Ind.  435;  51  plea  of  the  defendant  was  not   signed. 

Am.    Rep.    395;  Miller   n,   Rojce,  60  nor  wag  the  name  of  the  defendant  s  at- 

Ind.  189;  Schoonover  r.  Reed,  6;  Ind.  torney    inserted    in   Ih«   record.    The 

313.     See  Nelson  v.  Barker.  3  McLean  plainlifT.was  allowed  to  amend  the  rec- 

(U.  S.)  379.  ord  nunc  fro  tunc,   though    a  subse- 

S.   Branger  11.  Chevalier,   9  Cal.  351;  quent  judgment   had   been   entered  up 

Swain  V.  Naglee,   19  Cal.   117;  Waldo  against    the    defendant,    on    which    a 

Spencer,  4  Conn.  71;  /■  re  Barnes  preference    was     claimed.      Close     v. 

•■■     ■  "■■  ~       ■  "■■■  '  ■  .-i^fi. 

386;  68  Am. 
70;  Rogers  V.   Hoenlng,  46  Wis. 

.obertson  v.  363.     See    Motions,   vol.    13,   p.  888, 

Ncal.  60  Mo"579;  State  v,  Primm,  61  n.  5. 

Mo,  166;  State  v.  Jeffors.  64  Mo.  376,  1.  Hill   v.  Hoover,     5    Wis.  386;  68 

».  Clammer   v.   State,   9Gill    (Md.)  Am.  Dec.  70. 

»7g;   Mayo    11.   Whitson,  a    Jones    {N.  Amendment   may  be   made  without 

Car.)  131.     It  Is  said    that    courts    of  notice,      Balch     v.    Shaw,     7     Cush. 

record  are  (he  exclusive  judges   upon  (Mass.)  281. 

the  kind  and   sufficiency   of  the  proofs  Where  an  indictment   was  returned 

upon    which    to    proceed.      Balch     v.  into  court  by   the  grand  jury,  but   the 

Shaw,  7    Cush.    (Mass.)    283;  Fay   i>.  record  fails  to  show  the  fact,  the  record 

Wenzell,  8  Cush.  (Mass.)  315.  may  be  amended  by  a  nunc  fro  tunc 

And  this  is  the  opinion   held  by  the  entry;   but  in   such   case    the   accused 

Supretne   Court  of  the   United  States,  must    be   present   In  court    when   Che 

slthough  it  Is  perhaps  partly  founded  amendment  is  made.      Green  v.  State, 

on  I)  954  of  the  Revised  Statutes,  com-  19  Ark.  178. 

monlyr  called  the  Statute  of  Jeofails  and  T.  Balch  v.   Shaw,  7   Cush.   (Maas.) 

amendmentsof  the  United    States.     /■  iSj.     See  Judgb,  vol.  13,   p.    16,   note, 

ft  Wight,  134  U.  S.  136.  Minutts  of  Court  in  Louitiarta;  p.  38, 

4.   Newburgh  Bank  v.   Seymour,  14  note  ^. 

Johna.   (N.V.)  319.     See  McCormlck  B.  McQyillen  «.  State,  8  Smed.&M. 
5Q5 
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a  collateral  proceeding  in  which  the  record  is  introduced  in  evi- 
dence, the  amendment  may  properly  be  made  at  any  time  before 
the  record  goes  to  the  jury,  to  be  received  and  acted  upon,  as  the 
basis  of  their  verdict.* 

When  an  order  directing  the  record  to  be  amended  has  been 
made,  it  has  been  held  that  the  clerk  should  actually  alter  the 
record,*  but  it  should  not  be  done  by  means  of  erasures  or  inter- 
lineations.* The  amendment  may  be  made  at  any  time  after  the 
order.* 

2.  Of  Public  Becord.^ — A  public  record  may  be  amended  to  con- 
form to  the  true  facts.®  This  may  be  done  by  the  order  of  the 
court  on  the  trial  of  a  suit  in  which  the  record  is  introduced  in 
evidence.''  While  the  amendment  is  not  conclusive  as  against 
persons  not  parties  to  the  suit  in  which  it  was  made,  the  amended 
record  must  stand  as  the  sole  record  until  again  amended.®  The 
truth  of  a  proposed  amendment  may  be  established  by  parol 
evidence.® 

(Mi88.)  587;  Graham  T^.  People,  6  Lans.  amendment  to  the  roll,  as  well  as  bj 

(N.  Y.)  149.  entering  it  in  the  proper  book,  and  bj 

1.  Com.  V.  Phillips,  11  Pick.  (Mass.)  referring  in  the  margin  of  the  entry  of 
28.  the  judgment  to    an    amendment   ai 

2.  Jones  v.  Lewis,  8  Ired.  (N.  Car.)  made  bv  an  order  of  such  a  date.  The 
70;  47  Am.  Dec.  338.  portions  changed  or  omitted  could  be 

8.  Farrelly  v.    Cross,  10   Ark.    197;  designated    by   brackets,  underscoring 

Sluyter  V,  Smith,  2  Bosw.  (N.  Y.)  674.  or  otherwise.    Or  the  judgment  ma/ 

See  Jennings  v.  State,  i  Oregon  290.  be  entered   anew  as   amended."    See, 

It  is  not  meant  that  if  this  is  done  it  Scott  v.  People,  63  111.  508;  Sumner  f. 

will  always  be  a  ground  for  vacating  Cook,  12  Kan.  162. 

the    judgment    or    even   causing  vtxy  4.  i  Bish.  Crim.  Proc,  ^  1345,  n.  7, 

serious  inconvenience.      But  "it  is  not  rfV/x^  Marshall  v.  Fisher,  i  Jones  (N. 

good     practice.     Sluyter    v.   Smith,   2  Car.)  iii. 

Bosw.  (N.  Y.)  674.  "  6.  See  Mandamus,  vol.  14,  p.  173, 

ApiJ^oved    Method    of     MaMng    the  note  2;  p.  208;  Municipal  Corpora- 

Amendment. — Mr.  Bishop,  in  regard  to  tions,  vol.  15,  pp.  1077-1079;  County 

the  manner  in  which  the  amendment  is  Commissioners,  vol.  4,  p.  384,  note  2. 

to  be  made,  says:  **The  better  way  is  6.  See  May  v.  Hammond,  146  Mass. 

believed  to  be  to  make,  in  the  record  of  439. 

the  term   at  which  the   amendment  is  A  town  clerk  entered  into  his  book 

offered,    an   entry    to   the   effect   that,  of    records    that  the   defendant    was 

whereas  on  inspection  of  the  record  of  elected  and  sworn  as  treasurer.  After- 

the  preceding  term  an    error    therein  wards,  on  leave  to  amend  his  record, 

appears,  etc.,  it  is  considered  that  the  he  struck   out  the   word  "treasurer," 

same  be  corrected  and  amended,  etc.,  and  inserted  the  words  "collector  of 

setting  out  the  amendment.    Then  let  taxes,  according  to  my  best  knowledge 

the  clerk  enter  the  amendment  also  in  and   belief;"  and    he   testified  to  the 

full,  if  there  is  space,  in  the  margin  of  grounds  of  his  belief.     Held,  that  the 

the  preceding   record,  adding  a  refer-  alteration  was  not  a  record,  but  that  it 

ence  to  the  record  requiring  it.    The  was  competent  to   go  to  the  jury,  to- 

books  will  thus  show  the  amendment;  gether  with  the  parol  evidence,  on  the 

yet,  when  the  clerk  is  called  on  for  a  question  whether  the  defendant  hi^ 

transcript  of  the  record,  he  will  make  been  sworn  as   collector.     Sprague  v. 

it   as   though   it    originally    stood    as  Bailey,  19  Pick.  (Mass.)  436. 

amended."     i  Crim.  Proc.'^  1345-  ^'  Roberts  xf.  Holmes,  54  N.  H.  560; 

In  the  case  of  Sluyter  v.   Smith,    2  Taft  v.  Barrett,  58  N.  H.  449. 

Bosw.  (N.  Y.)  674,  the  court  by  Hoff-  8.  French  v.  Spalding,  61  N.  H.  395. 

man,   J.,  said:   "It   (the    amendment)  9.  Davis  v.  Sawyer  (N.  H.  1890)   20 

should  be  by  appending  the  order  of  Atl.  Rep.  100. 
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RECOKDASI.— Sec  Justice  of  the  Peace,  vol  12,  p.  489. 
RECOBSmo  ACTS.— (See  also  Acknowledgment,  vol.  i,  p. 
3 ;  Attestation,  vol.  1 ,  p.  938 ;  Bona,  vol.  2,  p.  444 ;  Chat- 
:l  Mortgages,  vol.  3,  p.  175 ;  Conditional  Sales,  vol.  3,  p. 
4;  Conveyance,  vol.  4,  p.  132;  Deeds,  vol.  5,  p.  423;  File, 
1.  7,  p.  960 :  Fraudulent  Sales,  vol.  8,  p.  786 ;  Homestead, 
I.  9,  p.  423  ;  Incumbrances,  vol.  10,  p.  361 ;  Lease,  vol, 
974;  License,  vol.  13,  p.  514;  License  (Patent  Law),  vol, 
,  p.  557;  Lis  Pendens,  vol.  13,  p.  868;  Notice,  vol.  16,  p. 
7;  Patents,  vol.  18,  p.  20;  Purchase  Money  Mortgages, 
1.  19,  p.  574-) 


I.  Hiatory  and  Construction,  518. 

II.  InBtrumcnts  Required  to  be  Re- 
corded, 519. 

I.    Conveyance  of  Legal    Title, 

a.  Patents.  (30,  (530. 

b.  Deeds,  ^30. 


.   /.« 


'■  ^^°.-  . 


.  Pojuers  of  Attorney,  <,2\' 
e.    Mortgages,  DefeaaanccAs- 
signmenl,  and  Releate,  531. 
/.    Trust  Deed,.  534. 
>.  ConveyaHcri  of  EguHable  Ti- 


■■'  534- 


.  Convt 


of    Pe. 


b.  Conditional  Salts,  537. 

c.  Chattel  Merlgaget,  i,y^ 

d.  ClHuea  in  Action,  539. 

4.  Mitcrllaneens       Inslrnmeuts, 
S40- 

a.  In  General,  540. 

b.  Plata,  S41. 
f.   Wills,  S4i. 

d.  Meckanies'  Liens,  543. 

5.  Statutory  Instruments  Relat- 
ing to   yudieial  Proceedings, 

1,  The  Record.  544, 

I.   Time  of  Record,  544. 
3.  Place  of  Record,  ^48. 

a.  In  Ike  Case  of  Real  Prof- 

fly'  S4S. 

*,  /■    fke    Case    of    Personal 
Properly,  S49- 

3,  Prerequisites  to    Recordation, 

a.  Of  Ike  Inslramenl,  551. 
(1)  Signing,  Sealing,  and 

Delivery,  551. 
(3)  Acknowledgment    and 
Proof    of     Execution, 
SS.1- 
t.  Oiker  Prereqnisiles,  556. 
(I)  Payment  of  Recording 
Fee,  ss6. 

4.  Making   Record,    and    Sufi- 


ciency  Thereof.  556, 

*.  Record  Opce,  356. 

h.  Recording  Officer,  557. 

c.  Record  Book.  5^7. 

d.  Sufficiency  of  Record,  560. 

e.  Indexing,  563. 

5.  When  Record  Effected.  56s. 

6.  Correction  of  Errors  in    Rec- 
ord and  Curative  Acts,  567. 

7.  Refiling,  ^68. 

f.  Effect  of  Failure  to  Record,  568. 
t .   On-ing  to  Neglect  of  Granlet, 

a.  As  lo  Ike  Parties,  568. 
*,  As    to  Ike    Third   Persons 
Comfrekended  by   tke    Re- 
cording Acts,  571. 
3,   Oiuing  lo  Neglect  of  Record- 
ing Officer,  ayi. 
V.  The  Persons  Protected  by   the 
Recording  Acta,  57^, 
I.    Wto  Are  Protected,  s'j^. 
a.  In  General,  575. 

ipee,  Trusle-.  ... 

signee  of 


:  Purckas 


at       Bankrnft 
s  Protected.  580. 


Sale,  580. 
3.    Wkat  Person 

a.  In  Genera 

b.  Without  Actual   Notice    of 
Prior  Conveyance,  584. 

c.  Wko    Pay     Valuable    Cou- 
sideralion.  590, 

d.  With       Conveyance    First 
Recorded,  593. 

.    Wko   Are    Complete     Pur- 


ckas 


■■  593- 


[.  Effect  of  Record,  594. 

I.  As  Constructive  Notice, y^ 

3,  /"  Evidence,  600. 
[.  Inspection     of    Record     (See 

Rbcord),  603. 
I.  Dcatniction  of  Record,  601. 


History  and  OonitniotioA.    RECORDING  ACTS.    Hittory  and  CsBftnute. 

I.  HI8TOBT  AKD  CoirSTBUCTlOir.— The  practice  of  placing  titles  to 
land  upon  public  record  did  not  exist  at  common  law.*  In  the 
earlier  periods  of  the  law  livery  of  seisin  for  estates  of  freehold, 
and  entry  for  estates  for  years  was  the  only  notoriety  needed  or 
demanded  by  law  in  transactions  passing  the  title  to  land.*  But 
later,  the  general  demands  of  a  higher  civilization,  and  especially 
after  the  enactment  of  the  Statute  of  Uses,*  by  which  estates  in 
lands,  even  estates  of  inheritance,  might  be  created  and  trans- 
ferred by  deed  merely,  without  actual  livery  of  seisin,  the  neces- 
sity of  something  to  take  the  place  of  livery  of  seisin  induced  the 
enactment  of  the  Statute  of  Enrollments,*  providing  for  the  en- 
rollment of  bargains  and  sales.^  But  this  statute  was  soon  nulli- 
fied by  the  ingenious  adaptation  of  the  lease  and  release  to  the 
purpose  of  conveying  the  title  to  land.®  Aside  from  the  Statute 
of  Enrollments,  one  of  the  earliest  of  the  enactments,  which  may 
be  properly  called  recording  acts,  is  a  statute  limited  in  its  opera- 
tion to  the  County  of  Middlesex.''  This  was  followed  by  other 
statutes  of  similar  import.®  But  these  early  attempts  were  re- 
garded with  little  favor,®  and  the  practice  of  recording  deeds  has 
not  become  general  in  England ;  it  is  a  local  and  very  limited 
requirement.*® 

1.  See  Clarke  xk  White,  12  Pet.  (U.  made  and  executed,  and  of  all  willgand 
S.)  178;  Shirk  i;.  Thomas,  121  Ind.  i±*j\  devises  in  writing,  whereby  anjr  hon- 
Aubuchan  v.  Bender,  44  Mo.  504;  ors,  manors,  lands,  etc.,  in  the  count/ 
Den  v.  Richman,  13  N.  J.  L.  43;  Fort  of  Middlesex,  may  be  any  way  affected 
V.  Burch,  6  Barb.  (N.  Y.)  60.  in  law  or  equity,  may  be   registered  in 

2.  3  Min.  Inst.  947.  luch  manner  as'  is  after  directed;  and 
8.  37  Hen.  VII,  ch.  10.  that  every  such  deed  or  conveyance 
4.  37  Hen.  VIII,  ch.  x6.  that  shall,  at  any  time  after,  etc^  be 
6.  But  while  the  Statute  of  Enroll-  made  and  executed,  shall  be  adjudged 

ment  was  designed  to  give  to  purchas-  fraudulent  and  void   against  anj  subse- 

ers  the  notoriety  formerly  attained  by  quent  purchaser  or  mortgagee   for  val- 

livery  of  seisin,   it  differed  from  the  uable    consideration,  unless  such  ine- 

usuai  recording  acts  now  adopted,  in  moHal  be  registered   as  by  this  act  is 

that  enrollment  was  made  a  part  of  the  directed,  before  the  registering  of  the 

execution  of  the  conveyance   by  bar-  memorial  of  the  deed   or  conveyance 

gain  and  sale.     See  Mart,  on  Conv.,  §  under  which  such  subsequent  purchaser 

269;  Le  Neve  r.   Lc  Neve,  Amb.  436;  or    mortgagee   shall   claim,"  etc.    Al- 

I  Ves.  64;  3  Atk.  646;  2  Lead.  Cas.  £q.  though  this  statute  is  not  the  original 
29 ;  Pyle  v.  Maudling,  7  J.  J.  Marsh,  model  whence  our  present  registry  laws 
(Ky.)  204;  infra^  this  title,  note  3,  p.  were  taken,  yet  its  analogies  have  been 
571-  allowed,  unfortunately,  too  much  to  in- 

This  statute  seems    never    to   have  fluence  its  construction.  3  Min.  Inst.  848. 

been  part  of  the  law  of  the    United  8.  The  other  English   Registry  acts 

States,      Chandler    v.    Chandler,     55  are:  For  West  Riding  of  Yorkshire, «; 

Cal.   267 ;    Givan    t'.    Doe,   7    Blackf.  Anne,  ch.    18;  East   Riding  of  York- 

(Ind.)  210;  Welsh  v.  Foster,  12  Mass.  shire  and  Kingston  on    Hull,  6  Anne 

96;  Report  of  Penn.  Judges  on  British  ch.  35;  North  Riding  of  Yorkshire.  8 

Statutes,  3  Binn.  (Pa.)  595.  Geo.II,  6;  Irish  Act,  6  Anne,  ch.  2. 

6.  3  Min.  Inst.  948;  Jackson  t;.  Wood,  And  we  may,  perhaps,  also  enumcr- 

I I  Johns.  (N.  Y.)  74,  ate  the  statute  of  15  Car.  II,  ch.  17,  pro- 

7.  Statute  7  Anne,  ch.  30.  The  vlding  that  **no  lease,  etc,  should  be 
more  important  provisions  of  which  of  force  but  from  the  time  it  should 
act  are  as  follows:  "That  a  memorial     be   registered.'* 

of  all  deeds  and  conveyances  which,        9.  2  Bl.  Com.  343. 
aflerthe37thof  September,  1 709, shall  be        10.  See  4  Kent's  Comm.  459. 
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But  in  the  United  States,  by  a  gradual  and  continuous  growth 
im  a  very  early  period,^  these  acts  have  attained  great  impor- 
nce.  By  this  public  exhibition  of  titles,  transfers  of  land  are 
eatly  facilitated,  especially  where,  as  is  often  the  case  in  this 
untry,  the  abodes  of  the  parties  thereto  are  widely  separated. 
nd,  because  of  the  greater  security  against  previous  alienations 
Itch  these  acts  furnisn  purchasers  of  land,  its  transfer  is  much 
couraged.  These  considerations  of  convenience  and  safety 
ve  so  operated  that,  in  the  United  States,  the  system  of  regis- 
ition  flourishes  in  its  fullest  vigor.  It  may,  indeed,  be  said  that 
)ur  whole  system  of  land  titles  and  conveyances  has  now  for 
iny  years  rested  upon  the  plan  and  policy  of  registration,"* 
id  the  principles  of  the  law  of  registration  have  not  been  con- 
ed to  land  titles ;  statutes  have  been  enacted  extending  their 
3pe  and  operation  so  as  to  embrace  nearly  every  species  of 
operty. 

Although  the  provisions  of  the  recording  acts  have  by  some 
urts  been  declared  to  be  in  derogation  of  the  common  law,  or 
isting  rights,  and  therefore  should  be  construed  strictly,"  the 
jre  common  view  is  that  these  statutes  are  remedial  and  should 
liberally  construed  to  attain  the  object  intended.* 
A  statute  requiring  recordation  does  not  ordinarily  have 
etrospective  effect,  so  as  to  apply  to  instruments  executed 
ior  to  their  enactment,"  But,  if  the  true  construction  of  such 
;islative  act  demands  that  it  be  given  a  retroactive  effect, 
:  statute  is  not  open  to  the  objection  that  it  impairs  any  con- 
tutional  right.* 

U.  IvsTBUioiTTS  BEQinxE])  TO  BX  SEcoBDBD.— The  recordation 
item  has  undergone  a  gradual  process  of  extension,  and,  in  its 
:sent  development,  often  gives  its  protection  to  conveyances  of 
;1  and  personal  property  and  equitable  interests  therein, 
ere  are,  however,  some  distinctions  in  the  law  which  necessi- 
e  a  separate  treatment  of  the  different  instruments  required  to 
recorded  by  the  recording  acts. 

The  historj  of  recording  in  the  Hoore  v.  TbomsB,  i  Oregon  loi ;  Ken* 

ited  States  antedates  even  the  stal-  jon  v.  Stewart,  44  Pa.  St,  179;  PalUis 

ot  Ttb  Anne,     See  Webb  Rec.  Tit.,  *.  Pierce,  30  Wig  48a 

5.  Webb  on   Rec,  Tit.,  4  190;  Guard 

Webb  Rec  Tit.  4  4;  *  Min.  Inst  v.  Rowan,  3  111.  4i»;  Mosley  v.  Shat- 

Womble   v.   Battle,   1    Ired.   Eq.  tuck,43  Iowa  540;  Dunwell  ii.  Bidwell, 

Car.)  186.  8  Minn.  34;  Foster  v.  Berkey,  8  Minn. 

Se«   Uoytv.   lloyt,  &  Boaw.   (N.  351;  Harrell  r.  Goodwin,  lOl  N.  Car. 

534.  330;  Perry  v.  Young,  105  N.  Car,  463; 

See   Kelly  v.   Calhoun,  95  U.  S.  Beal  u.  Miller,  3  Thomp.ft  C.  (N.Y.) 

;    National     Bank    v.   Conwav,   i  570. 

;hes  (U.S.)  37;  14  Nat.  Bank.  Reg.        6.  Call     v.   Hastings,    3    Cal.    179; 

;  Tarpley  v.  Hamer,  9  Smed.  &  M.  Stafford  v.  Licli,  7  Cal.  479;  Boston  v. 

M.)    310;    Parkilt  v.  Alexander,   i  Cummins,  16  Ga.  102;   60   Am.   Rep. 

IS.  dh.    (N.    Y.)    393;   Jackson   v.  717;   Connecticut  Mut.  L.  Ins.  Co.  f. 

rn,  4  Cow.   (N.  Y.)   599;   15   Am.  Talbot,    113     Ind.    373;    Hopping   v, 

401; ;    Fort  V.  Burch,  6  Barb.  (N.  Burnam,  a  Greene  (Iowa)  39;  Fitzpat* 

_„__,__    .._.. N.Y.S41;  rick  T.  Boylan,  57  N.  Y.  443. 
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1.  Conyeyanoes  of  Legal  Title — a.  Patents. — Patents  of  land 
from  the  United  States  do  not  come  within  the  purview  of  the 
recording  laws  of  the  different  States,  where  the  terms  em- 
ployed do  not  specially  include  them.* 

The  original  record  in  the  General  Land  Office  from  which  pat- 
ents are  issued  has  been  held  to  give  notice  to  the  world  of  their 
existence.* 

d.  Deeds,* 

c.  Leases.* — Since  leases  for  a  term  of  years  are  within 
the  mischief  which  the  recording  acts  are  designed  to 
remedy,  they  have  been  held  to  come  within  the 
operation  of  these  statutes,  although  not  specifically 
named  therein.^  Accordingly,  mortgages  of  such  leasehold 
estates  are  also  within  the  application  of  the  recording  acts.^ 

1.  Rhinehart  v,  Schuyler,  7  111.  473;  say  that  a  lease  for  years  confers  do 
Curtis  t'.  Hunting,  6  Iowa  536;  David  t;.  estate  in  the  lands  demised  by  it,  for 
Rickabaugh,  32  Iowa  540;  Moran  though  the  term  granted  by  it  may  ex- 
V.  Palmer,  13  Mich.  367;  Sands  v.  ceed  the  duration  of  many  lives,  yet  it 
Davis,  40  Mich.  14;  Evitts  7/.  Roth,  61  simply  confers  a  term  or  a  mere  chat- 
Tex.  81.  But  see  Coles  v.  Berry  hill,  37  tel  interest.  This,  it  cannot  be  denied, 
Minn.  56.  was  the  ancient  view,  and  it  is  likewise 

2.  Evitts  V.  Roth,  61  Tex.  81;    Stev-  undeniable    that    the  ancient  doctrine 
eA6  V,  Geiser,  71  Tex.  140.  was  founded  on  principles  which  have 

But  where  a  statute  declared  an   un-  no  application  to  modern  times,  or  to 

recorded  conveyance  void  as  against  a  society  as  it  exists  under  a  republican 

judgment,  only  when  the  judgment   is  form  of  government.     I  think  it  is  safe 

**against  the  person  in  whose  name  the  to    say   that    in  this  commercial  age, 

title    to  such   land   appears  of  record  which    reverences  fact  more  than  fie- 

prior  to  the  recording  of  such  convey-  tion,    and  pays   no  special  homage  to 

ance,"  it  was  held  that  the  recording  of  any  class  of  citizens,  and  bestows  no 

a  patent  in  the  General  Land  Office  of  extraordinary    privileges    on    military 

the  United  States,  was  not  a  recording  men,  a  grant  which  gives  to  the  gran- 

within   the  meaning    of   this    statute,  tee  a  right  to  the  possession  of  lands 

Coles  V,  Berryhill,  37  Minn.  56.  for  a  term  of  three    or    five    hundred 

3.  See  Deeds,  vol.  5,  pp.  4SI-453'  years,  would  be  esteemed  everywhere 

4.  See  Lease,  vol.  12,  p.  989.  a  great  deal  more  valuable,  and  enti- 
3.  Thus,  a   statute  requiring  the  re-     tied  to  much  more  consideration,  than 

cordation  of  "every    deed    or  convey-  the  grant  of  a  term  to  run  during  the 
ance  of  or  for  any  lands,  tenements,  or  successive  lives  of  any   three  mortals, 
hereditaments"  has    been  construed  to  And  it  would  be  so  in  fact.    A  differ- 
include  leases  for  years.     Spielman  v.  ent  estimate  of  the  dignity  or  value  of 
Kliest,  36  N.  J.  Eq.  199.    The  artificial  the  two  grants  rests  on  nincy  and  not 
distinction,  springing  from  ideas  of  prop-  on  fact.''     But  see  next  note, 
tirty  prevalent  in  the  feudal  age,  which  6.  Decker   t'.  Clarke,  26  N.  J.  Eq. 
because  of  its  determinate  duration,  de-  163 ;  Berry  v.  Mutual  In.s.  Co.,  2  Johns, 
•nies  this  estate  any  greater  importance  Ch.  (N.  V.)  603;  Johnson  v.  Stagg,  3 
than   that    attached   to  mere  chattels,  Johns.  (N.  Y.)  510;  Paine  r.  Mason,  7 
was  refused  recognition  to  operate  on  Ohio  St.   198.     Com  fare  Williams  v. 
these  statutes,  which  were  designed  for  Downing,  18  Pa.  St  60. 
the  convenience   of  society  as  it  now  But  in  a  later  A^'ew  yersey  case  it 
«xists.    The  court  by  Van  Fleet,  V.  C,  was  decided   that    a   mortgage  on  a 
said  :  "It  would  seem  that  there  should  leasehold  interest  need  not  be  recorded 
be  no  doubt  that  a  lease  for  a  term  of  under  the  statute  requiring  the  record- 
ten  years  is  a  conveyance  of  lands  with-  ation  of  real  estate  mortgages.    Hutch- 
In  the  meaning  of  the  statute  under  con-  inson  v,  Bramhall,  42  N.   J.  Eq.  372, 
«ideration,  and,  as  such,  entitled  to  be  the  court  by  Van  Syckel,  J.,  saying  in 
recorded.    But  it  may  be  said  the  books  regard  to  the  classification  of  such  an 
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it  the  said  statutes  now  usually  include  leases  by  express 
rms.* 

d.  Powers  of  Attorney. — It  seems  that  the  recording  acts 
:  not  applicable  to  powers  of  attorney  to  execute  a  conveyance, 

revocations  thereof,  in  the  absence  of  provisions  specifically 
umerating  and  making  them  subject  to  those  acts.*  But  the 
itutes  have  now  commonly  been  extended  to  these  instru- 
:nts.'  When  the  statute  requires  that  the  power  as  well  as  the 
ed  executed  thereunder  be  recorded,  the  record  of  the  deed 
thout  the  power  has  no  legal  effect.* 

e.  Mortgages,*  Defeasance,*  Assignment,' and  Release.^ 
The  law  of  registration  applies  to  mortgages  of  an  interest  in 
ilty,  as  it  does  to  deeds,  except  where  the  statutes  make  a 
[Terence,  or  the  nature  of  the  matter  necessarily  demands  it.' 
it,  aside  from  these  general  principles  of  registration,  priority 
ly  be  determined  by  contract  or  understanding  of  the  parties, 
d  a  variety  of  equitable  considerations.'® 

ate    as    a    chattel  (see    note   next  1670,  1673.    See  Hager  v,  Spect,  5a 

>ve):  "We  cannot  disregard  the  es-  Cal.    579;   Hughes   v.   Wilkinson,   37 

ilished  technical   meaning  at  com-  Miss.  481;  Herndon  v.  Baacom,  SDana 

in   law  of  words   woven    into   our  (Kj.)  113. 

tern  of  conveyancing,  and  have  be-  4.  Carnal)  v.  Duval,  aa  Ark.  136; 
ne  part  of  it,  without  introducing  Graves  v.  Ward,  J  Duv,  (Ky.)  301; 
ifusion  and  uncertainty  in  respect  Lowry  v.  Harris,  u  Minn.  355. 
land  titles."  And  this  reason  was  But  the  power  need  not  t>e  recorded 
en  effect  to  exclude  leases  for  a  m  iht/on/i  with  the  deed;  It  may  be  re- 
in ot  years  from  the  operation  of  corded  before  the  recording  of  the 
tutes  relating  to  the  title  to  realty,  deed.  Rosenthal!  r.  Ruffin,  60  Md. 314. 
,.  Stira.  Am.  SUt.  L.,  4  1634.  Where  a  deed,  reciting  the  power 
jDder  a  statute  which  requires  a  of  attorney  by  virtue  of  which  it  waa 
rtgage  of  a  leasehold  estate  to  be  executed,  was  duly  deposited  for  rec- 
orded it  was  held  that  all  such  ord  under  the  A'ew  ?*i>r^  act  of  1794, 
rtgages  must  be  recorded  together  it  was  held  sufficient  notlceof  the  pow- 
:h  the  lease ;  that  is,  the  two  deeds  er  to  a  subsequent  purchaser,  who  waa 
■wing  the  actual  extent  and  nature  equally  aSected  by  it  as  if  the  power 
the  mortgagee's  interest,  must  be  itself  had  been  deposited.  Jackson  v. 
ced  of  record.  Sturtevant's  Appeal,  Neely,  10  Johns.  ( N.  Y.)  374, 
Pa.  St.  149.  6.  See  MoRTtiACBS.vol.  13,  p.  761, 
I.Valentine  v.  Pipe,  aa  Pick.  n.  1  ;  p.  819.  n.  i ;  Purchase  MoNsr 
ass.)  8s ;  33  Am.   Dec,   715-     Thus,  Mortgages,  vol.  ig,  p.  574, 

recordofapowerof  attorney,  when  t.  See  Mortgages,  vol.  i£,  pp.  793- 

law  does  not  require   it   to  be  re-  795. 

ded,  does  not  give  constructive  no-  1.  See  Mortgages,  vol.  15,  p.  S44,  n. 

■:.     Williams  v.  Birbeck,  Hoffm.  Ch.  a  and  3. 

■  ---  8.  See  Mortgages,  vol.  15,  pp.  87^ 


Chase,  104  Mass.  349;  Pomcroy  v.  Lal- 

liD|!,  IS  Gray  (Mass.)  435;    Van   Ake" 

a  monument  of  title   and   may    v.  Gleason,  34  Mich.   477;    Rhodes   1 


powerof   attorney   to    execute   a    liD|!,  15  Gray  (Mass.)  435;    Van   Aken 
'  )f  title   and   may    v.  Gleason,  34  Mich.   477;    Rhodes 
'    ifield,  SPaige   (N.  Y.)   54?;    Jot 


V.  Phelps,  J  Barb.  Ch.  (N.  V.)  440; 
Hendrickaon's  Appeal,  34  Pa.   St.  363; 
Stim.  Am.  SUt  L.,  H  1634  (to),     Clason  r.  Shepherd,  6  Wit.  369. 
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Assignments  of  mortgages  are  not  within  the  operation  of  the 

recording  acts  unless  there  are  express  provisions  to  that  effect, 

and  an  assignee  need  not  record  the  assignment  in  order  to  pro- 
tect himself  against  a  subsequent  assignment.^     But  this  is  now 

generally  regulated  by  statute.*  Even  though  assignments  are 
required  to  be  recorded,  if  the  mortgage  is  recorded,  and  has  not 
been  released,'  or  become  merged,*  an  assignment  of  a  mortgage 

1.    Oregon    Trust  Co.   v,  Shaw,   5  49  Am.  Dec.  566;   Goff  v.  Dennj,  2 

Sawy.  (U.  S.)  336;    Hasselman  v.  Mc-  Phila.  (Pa.)  275.      But,  under  the  act 

Kernan,  50  Ind.  441;    Dixon  v.  Hun-  of  28th  Mav,  1715,  expressly  declaring 

ter,  57  Ind.  27S;    Reeves  v.  Hayes,  95  that  *'all  bargains  and  sales,  deeds  and 

Ind.  521;  James  v,  Morey,  2  Cow.  (N.  conveyances  of  lands,  tenements,  and 

Y.)  246;  14  Am.  Dec.  475 ;  Watson   v,  hereditaments,    may  be    recorded,'*  it 

Dundee   Mortgage    etc.   Ins.    Co.,    Z2  was  held  that  the  mortgagee  was  justl- 

Oregon  474;  Gordon  v.  Rixey,  76  Va.  fied    in    placing  his  assignment  upon 

694.  record,  and  that  the  certified  copy  of 

8.  For  provisions  requiring  assign-  such  a  record  was  evidence.  Philips 
ments  of  mortgages  to  be  recorded,  see  v.  Bank  of  Lewiston,  iS  Pa.  St  394. 
the  following  statutes:  California  Under  the  Act  of  9th  April,  1849,  Purd* 
Stats.,  (  7934;  Indiana  Rev.  Stats.,  Dig.  471.,  pi.  66,  declaring  that  assign- 
x88i,  4  1093;  Minnesota  Stats.;  New  ments  of  mortgages  **may  be  record^,** 
Jersey  Stats.  1877,  Mortgages^  ^  32.  it  is  held  that,  when  an  assignment  is 
In  Pennsylvania  by  act  of  6th  April,  actually  recorded,  such  record  ¥rill  have 
1876,  assignments  of  mortgages  are  to  the  force  of  constructive  notice.  Pep- 
be  noted  on  the  margin  of  the  record,  per's  Appeal,  9  Phila.  (Pa.)  86;  77  Pa. 

Where  the  term  "conveyance"  is  de-  St.  373. 
fined  as  embracing  "instruments  by  8.  Connecticut  MuL  L.  Ins.  Co. 
which  the  title  to  land  may  be  affected  v,  Talbot,  113  Ind.  373;  3  Am.  St.  Rep. 
in  law  or  in  equity'*  (Stim.  Am.  St.  655;  State  Bank  t;.  Anderson,  14  Iowa 
L.,  ^  1551),  it  has  been  held  that  assign-  544;  Bowling  r.  Cook,  39  Iowa  200; 
ments  of  mortgages  of  interests  in  Daws  v.  Craig,  62  Iowa  515;  Ely  v. 
real  estate  come  within  the  term  "con-  Schofield,  35  Barb.  (N.  Y.)  330;  Bacon 
veyances*'  as  used  in  the  recording  v,  Schoonhoven,  87  N.  Y.  446;  Swarta 
acts.  Vanderkemp  v,  Shelton,  zi  v,  Leist,  13  Ohio  St.  419:  Ladd  t. 
Paige  (N.  Y.)  28;  Fort  v,  Burch,  5  Campbell,  56  Vt.  539;  Girardin  v. 
Den.  (N.  Y.;  187;  Belden  v.  Meeker,  Lampe,  58  Wis.  267.  To  illustrate: 
2  Lans.  (N.  Y.)  470;  Kellogg  v.  Smith,  A  mortgaged  land  to  B,  who  assigned 
26  N.  Y.  18;  Purdy  r.  Huntington,  46  the  mortgage  to  C.  The  assign- 
Barb.  (N.  Y.)  389;  42  N.Y.334;  I  Am.  ment  is  not  recorded.  B,  without  au- 
Rep.  532;  St.  John  v.  Spalding,  x  N.  thority  from  C,  discharged  and  satisfied 
Y.  Slip.  Ct.  483;  Greene  v.  War  nick,  the  mortgage  upon  the  record.  D, 
64  N.  Y.  220;  Van  Keuren  v,  Corkins,  without  notice  of  the  assignment  to  C, 
66  N.  Y.  77;  Bank  v,  Frank,  45  N.  Y.  purchased  the  mortgaged  premises  of 
Super.  Ct.  411 ;  Westbrook  v,  Gleason,  A.  Held^  that  the  rights  of  D,  thus 
79  N.  Y.  23;  Decker  v.  Boice,  83  N.  acquired,  were  superior  to  those  of  C. 
Y.  31/^;  Bacon  v.  Van  Schoonhoven,  C,  by  his  failure  to  place  the  assign- 
87  N.  Y.  446.  See  also  Roberts  v.  ment  on  record,  placed  power  in  the 
Jackson,  i  Wend.  (N.  Y.)  485;  Gillig  hands  of  the  original  mortgagee  to  com* 
'V.  Maas,  28  N.  Y.  212;  McCabe  V.  Grey,  mit  fraud  upon  innocent  parties,  and 
30  Cal.  509.  But  compare  Hoyt  v.  his  rights  must  be  postponed  to  those 
Hoyt,  8  Bosw.  (N.  Y.)  511.  subsequently    acquired     by    innocent 

In  Pennsylvania  it  has  been  held  purchasers  in  good  faith  and  without 
that  an  assignment  of  a  mortgage  is  notice  of  the  assignce*s  antecedent 
not  a  conveyance  of  and  concerning  rights  in  the  premises.  Ladd  v.  Camp- 
land,  whereby  the  same  may  be  in  any  bell,  ^6  Vt.  529. 

way  affected  in  law  or  equity   (which  4.  tf  there  can,  under  these  drcuro- 

were  the  words  of  the  recording  act),  stances,  be  a  merger,  this  might  have  a 

and  therefore  were    not    governed    by  like  effect  as  the  discharge  or  release 

those  acts.    Craft  v.  Webster,  4  Raw le  of  the  mortgage.    See  Purdy  v.   Hunt- 

(Pa.)  354;  Mott  V,  Clark,  9  Pa.  St.  399;  ington,  42  N.  Y.  334;  i  Am.  Rep.  532; 
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;ed  not  be  recorded  as  against  one  who  purchases  the  niort< 
iged  property  from  the  mortgagor,'  but  recording  is  necessary 

I  its  validity  as  against  rights  founded  on  a  subsequent  transfer 
■  discharge  of  the  mortgage  by  the  mortgagee*  And,  when 
le  assignment  is  recorded,  the  assignee  will  not  only  be  pro- 
icted  against  a  subsequent  assignment,^  but,  also  against  an  un- 
ithorized  discharge  of  the  mortgage*  But,  unless  the  mort- 
igc  is  recorded,  the  registration  of  the  assignment  will  not  be  a 
rotection  against  subsequent  purchasers  and  incumbrancers  of 
le  land  from  the  mortgagor*  It  seems  that  the  record  of  the 
isignment  is  not  notice  to  the  mortgagor,  and  will  not  protect 
le  assignee  against  payments  on  the  mortgage  debt  by  the 
lortgagor  to  the  mortgagee." 

A  release  of  a  mortgage,  being  an  "instrument  by  which  an 
itate  or  interest  in  land  may  be  affected  in  law  or  equity,"  under 
lose  statutes  so  defining  the  term  "conveyance  of  real  estate" 
hich  is  required  to  be  recorded,  must  be  recorded  in  order  to 
rotect  the  releasee  against  a  subsequent  purchaser.*     But  the 

met  v.  Morej.  1  Cow.  <N.  Y.)    346;  «.  Hubbard    v.   Turner,    a   McLean 

Am.  Dec.  475.  (U.  S.)  ;33.     See  Mortcaors,  vol.  15, 

I.  Enos    II.    Cook,     65     Cal.     175;  p.  844,  notes  i  and  3. 

ridges  f,  Bidwell,  loNeb,  185;  Camp-  It  Is  provided  by  statute  In  aeveral 

II  V.  Vedder,  3  Kejes  (N.  Y.)  174;  States  that  the  recording  of  an  anign- 
illig...  Maaas,  18  N.  Y.   191;   Punij  ment  of  a  mortgage  »hail  not  in  itself 

Huntington,   41  N.  Y.   334;   1   Am.  be  deemed  notice  of  such  assignment  to 

ep.  531;   Sprague    v.    Rockwell,  jt  the   mortgagor,   his  heirs  or  personal 

L  401 ;  Oregon  Trust   Co.  i'.  Sbaw,  5  repreEenlatives,  so  as  to  invalidate  anj 

iwj.  (U.S.)  333;  Kingr,   McVickar,  payment  made  by  them  to  the  mort- 

>andf.  Ch.  (N.  Y.)  191.  gagee.    California,  Codes  &  Stat.  1876, 

Under  these   circumstances   the  as-  4  7935;    Dakota,C\y.  Codes,   1   1735; 

;nee  will  be  protected   equally   with  /ffaio,  Rev.  Stat.,433C9;  ATosjiu,  Daas- 

t  assignor,  vnd  the  failure   to  record  ler's  Stats.  1876,  ch.^,  t)  y,  MicXigan, 

e  assignmentcannot  weaken  the  pro-  Comp,   Laws   1878,  p.   1347;  iiowell't 

:tion.     See  cases  in   this  note,  and  t  Stat.,  }  5687;  Mittneaata,  Comp.  Stats., 


Mort.,  4474.  p.  400,  4  38;  Gen.  Stat.   1878,  ch.  40,4 

;ormick  I'.  Bauer,  131  111.573;     14;    Nebraska,  Comp.   Stats.  iSSi,  p. 
mnecticut  Mut  L.  Ins.  Co.  v.  Talbot,    393;  Neiv  fart,   i  Rev.  Stat.,  p.  763,  } 


3  lad.  373;  3  Am.  St.  Rep.  655 ;  State  4a;  7  Rev.  Slat.,  p.  763,  }  41 ;  Oregon. 

ink  T'.  Anderson,  14  Iowa  544;  Bowl-  Gen.    Laws    1873,  p.  519;    Annotated 

;  ti.  Cook,    39    Iowa    300;  Daws    v.  Laws    1S87,    f  3030;    Witcomjin,  Rev. 

-aig,  63  Iowa  fij;  James  f.  Johnson,  Stat.  1878,  p.   641,   4  3344;    Wyoming 

ohna.  Ch.  CN'.  Y.)    417;    Bacon    i>.  TVrriVory,  Rev.  Sut  1887,  433.  These 

hoonhoven,  38  N.  Y.446;  Swartz  i>.  statutes   controlled    In    the     rollowing 

rist.  13  Ohio  St.419.  See  Mortgages,  cases:     Reed  v.  Marble,  10  Paige  (N. 

1.  IS,  p.  844,  n.  3.  Y.)  409;  Van  Kerren  v.  Corkins,  6  N. 

I.  See  Greene  T/.  Warnlck,  64  N.  Y.  Y.  Sup.  Ct.  355;  Johnson  x..  Carpenter. 

1;  Vales  Co.    Bank   v.   Baldwin,  43  7  Minn.  176;  Blumenthal  v.  Jaisoy,  39 

in  (N.Y.)  136;   Pepper's   Appeal,   9  Minn.  177. 

lila,  (Pa.)s6;  77  Pa.  51,373.  But  In  a  few  Stales  the  contrary  rule 

L   Belden  v.  Meeker,   47  N.  Y.    308;  is  declared,   and,   if  the  asi^ment  la 

mderkemp  v.  Shellon,   11  Paige  (N.  recorded,  such  payment  will  be  Invalid. 

}    39;  Viele  V.  Judson,   82  N.  Y.  39;  Indiana,  Rev.  Slats.  1881,  4  1094;  A^«w 

lilbrun  V.  Hammond,  13  Hun  (N.Y.)  yersey,   Rev.   Stat.   1877,   Mortgages, 

>-  9  34- 

I.  Yei^er  v.  Bart,  56  Iowa  77.    See  T.  St.  John  v.  Spalding,  i  Thomp. 

iRTGAOEs,  vol.  ij,  p.  844,  n.  3.  &  C.  {N.  v.)  483;  Mut.  L.  In*.  Co.  v. 
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method  of  release  or  discharge  of  mortgages  now  mostly  in 
vogue  is  the  statutory  discharge  by  entry  of  satisfaction  on  the 
record.* 

/.  Trust  Deeds. — Trust  deeds,  although  not  specifically  men- 
tioned in  the  recording  acts,  come  within  the  purview  of  those 
provisions  of  the  statute  which  require  the  recording  of  mort- 
gages,  and  also  those  provisions  which  extend  to  powers  of  sale 
contained  in  mortgages.^  It  has  been  said  that  the  record  of  a 
trust  deed  is  not  only  notice  of  its  existence,  but  points  out  the 
source  of  information  in  regard  to  proceedings  in  pursuance  of 
the  deed,  and  subsequent  purchasers,  or  claimants  of  the  equity 
of  redemption,  are  bound  to  take  notice  of  such  proceedings 
thereunder** 

2.  Convesranoes  of  Equitable  Title. — It  seems  that  during  the 
earlier  stages  of  the  recording  acts,  they  were  treated  as  extcnd- 

Wllcox,  55  How.  Pr.  (N.  Y.)  43;  Ba-  335;  Munson  v.  Ensor,  94  Mo.  504; 

con   V.  Schoonhoven,  87    N.    Y.  446;  Woodruff  t;.  Robb,  19  Ohio  21a;  Lyon 

Palmer  v.  Bates,   22   Minn.  532;  Mer-  v.  Field,  17  B.  Mon.  (Kj.)  543;Cro«b7 

chant  V,  Woods,  27  Minn.  39(3.  v,  Huston,  i  Tex.  203.    See  Magee  v. 

In    North    Carolina,    although  the  Carpenter,  4  Ala.  469.     Contra^  Stao- 

regular  method  would  be  to  place  the  hope  v.  Podge,  52  Md.  483. 
discharge  on  record,  yet  it  is  held   that        A  deed  of  trust,  assigning  a  legacj, 

even  though  this  is  not  done,   the  dis-  does  not  come  within  the  operation  of 

charge  of  the  mortgage  debt  is  a  com-  the   registration    laws.      Wallston  v. 

plete    discharge    of    the    mortgage  in  Braswell,  i  Jones  Eq.  (N.  Car.)  137. 
equity.     Walker  v.  Mebane,  90  N.  Car.        In  Louisiana  deeds  of  trust  not  be* 

259.  ing  recognized,  this  is  not  so.    And 

1.  See  Mortgages,  vol.  is,pp.87S-  the  record  of  a  deed  of  trust  in  the 

3^g  book  of  mortgages  has  been  held  to 

By  the  California  Civ.  Code,  4  2938,  give  no  priority  over   a  subsequentiy 
it  is  provided  that  satisfaction  of  the  recorded    mortgage.    Thibodeaux   t. 
mortgage  may  be  acknowledged  on  the  Anderson,  34  La.  Ann.  797. 
record.    A  mortgage  was  given  to  se-  Under  statutes  avoiding  unrecorded 
cure  several  notes.    The  first  note  was  <^eeds  of  trust  as  to  subsequent  judg- 
paid  at    its   maturity,    whereupon   the  ^^^^  creditors,  a  trust  deed   will  be 
mortgagee  caused  a  satisfaction  of  the  voi^    as    to  such  creditors,   notwith- 
mortgage  to  be  entered  in   the  margin  standing  the  trust  had   been  executed 
of  the  record  thereof  in    the    following  by  a  sale  and  conveyance  of  the  prop- 
words:  "Full  payment  and  satisfaction  C'ty ;  for  m  this  respect  the  sUtutes  of 
of  the  within  note  and  mortgage  here-  registration  make  no   distinction  be- 
by  acknowledged."     It  was  contended  t ween  executed  and  unexecuted  truste, 
that  this  was  not  a  full  discharge  of  the  ^"t  are  designed  to  g^ve  notice  of  the 
mortgage,  so  as  to  destroy  its  effect  as  state  of  the  title  as  affected  by  succes- 
notice   of  an    existing    mortgage,    be-  sive  alienatio  ns,  as  well  as  by  incum- 
cause  the  marginal  entry  informed  sub-  hrances.    Campb^l  v.  NonpareU  Fire 
sequent  purchasers  that  only  one  nbte  Brick  etc.  Co.,  75  Va.  291. 
had  been  paid.    But  it  was  held  that  the  8.  Thus,  it  was  held  that  the  record 
matter  in  the  entry  with  respect  to  the  of  the  trust  deed  is  notice  to  subse- 
payment  of  "the  note"  was  not  prop-  quent    purchasers  of    the  fact  that  8 
erly  of  record  as  a  part  of  the    mar-  sale  had  been  made  under  the  power, 
ginal  entry  under    the  statute;  there-  although  the  deed  given  to  the  pur- 
fore,   no  constructive  notice.    Beal  v.  chaser  at    the   sale  was    unrecottled. 
Stevens,  72  Cal.  451.  Snapp  v.  Peirce,  24  111.  156;  Farrar  r. 

8.  2  Pom.  Eq.Jur.,  J  995;  Wood  v,  Payne,  73  111.  83 ;  Heaton  v.  Prather» 

Lake,  62  Ala.  4^;   Farrar  7'.  Payne,  84  111.  330;  Mansfield  v.  Excelsior  Re* 

73  111.  82;  Schultze  V.  Houfes,  96  111.  finery  Co.,  135  U.  S.  326. 
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ing  their  provisions  to  conveyances  of  the  legal  title  only.'  But 
this  doctrine  has  undergone  a  change  along  with  the  general  alter- 
ation in  the  relation  between  law  and  equity;  so  that,  at  the  pres- 
ent time  the  registry  laws  are  usually  applicable  to  conveyances 
affecting  real  estate,  whether  of  legal  or  equitable  interests.*    As 

1.  Webb  on  Rec.  Tit.,  ^  36,  and  cases  In  several  States,  no  executory  con- 
cited  in  note  i ;  Morecock  v,  Dickens,  tracts  for  the  sale  of  land  need  be  re- 
Ambl.  678;  Combs  v.  Nelson,  91  Ind.  corded.  Stim.  Stat.  L.,  ^§  1551,1624. 
123;  Morton  v,  Robards,  4  Dana  (Ky.)  See  statutes  of  Arizona^  Dakota^  Idaho^ 
2j8;  Com  v.  Sims,  3  Mete.  (Ky.)  391 ;  Indiana^  Minnesota^  Montana^  Ne- 
Halstead  v.  Bank  of  Ky.,  4  J.  J.  Marsh,  braska^  New  Tork,  Michigan^  Wis^ 
(Ky.)  554;  Swigert  v.  Bank  of  Ky.,  17  consin  and  Wyoming-. 
B.  Mon.  (Ky-)  268;  Walker  v.  Gilbert,  Such  instruments  are,  however,  men* 
I  Preem.  Ch.  (Miss.)  85;  Kelley  v.  tioned  in  the  statutes  of  a  number  of 
Mills,  41  Miss.  267 ;  Grimstone  v.  Car-  States,  and  must  be  recorded.  See  the 
ter,  3  Paige  (N.  Y.)  421 ;  24  Am.  Dec.  following  statutes:  Comnecticut^  Stat. 
230;  Ellison  V,  Pecare,  29  Barb.  (N.  1875,  tit.  18,  ch.  6,  art  i,  (  14;  Stat,  of 
Y-)  333 ;  Laverty  v.  MOore,  32  Barb.  District  of  Columbia^  ^  449;  Indiana^ 
(N.  Y.)  347;  33  N.  Y.  658;  Jaques  v.  Stat.  i88i,  ^  2957;  Maryland^  Rev.  Co* 
Weeks,  7  Watts  (Pa.)  261;  Trotter  v.  1878,  art.  44,  J  27;  Mickigan,  Stat. 
Nelson,  i  Swan  (Tenn.)  7;  Doswell  v.  (How.  Stat.  1882),  ^^  5690,  5712;  Mis- 
Buchanan,  3  Leigh  (Va.)  365;  23  Am.  sissippi^  Co.  1880,  1214;  Nebraska 
Dec.  280;  Withers  v.  Carter,  4  Gratt.  Stat.  1881,  part  i,  ch.  73,  §  47;  New 
(Va.)  407;  50  Am.  Dec.  78;  Briscoe  v.  Jersey^  Stat.  1877,  Conveyances^  J  23; 
Ashby,  24  Gratt.  (Va.)  454.  See  also  2  New  Tork  Stat.,  7th  ed.,  ch.  3,  \  39; 
Neligh  V.  Michenor,  11  N.J.  Eq.  539;  Nevada^  Stat.  1873,  §  252;  NortkCaro^ 
argument  of  counsel  in  the  case  of  Doe  lina^  Stat.;  Oregon  Stat  1872,  ch.6,  ^  34; 
V,  Lacoste,  i  Smed.  &  M.  (Miss.)  673.  Tennessee  Stat.;   Texas  Co.;  Virginia 

9.  This  has  been  brought  about  by  Stat.;    West    Virginia  Stat.;    Wiscon- 

force  of  statute  and  decision  together,  sin,  Stat.  1878,  ^  2338;  Utaky  Stat.  1876, 

Webb   on    Rec.  Tit,  ^  36  and    cases  ^  618.    But  in  some  of  these  statutes 

cited;    Fish   7*.   Benson,  71  Cal.  428;  the  word  "may," as  used  would  seem  to 

Bailey  -v,  M^rick,  50  Me.  171 ;  Putnam  indicate  an  option;  the    effect    of  the 

V,  White,  70  Me.  551 ;  U.  S.  Ins.  Co.  v.  record  is,  however,  as  in  other  cases. 

Shriver,  3  Md.  Ch.  381 ;  Alderson  v.  Stim.  Am.  Stat.  Law,  ^  1624. 
Ames,  6  Md.  52 ;  General  Ins.  Co.  v.        The  statutes    of  other   States  bring 

U.  S.  Ins.  Co.,  10  Md.  517;  Edwards  v,  executory  contracts  of  this  kind  within 

McKernan,  55   Mich.   520;  Wilder  v.  their  operation  by  the  use  of  such  terms 

Brooks,  10  Minn.  50;  80  Am.  Dec.  ajl\  as  necessarily  include  them.    Thus  the 

Parkist    v.  Alexander,  i    Johns.    Cn.  statutes  of  several    States  provide  for 

(N.   Y.)    394;    Johnson   v,    Stagg,  3  the  registration  of  "any  instrument  af- 

Johns.  (N.  Y.)  510;  Hunt  v.  Johnson,  fecting   the  title  to,  or  possession    of, 

19  N.  Y.  279;  Tarbell  v.  West,  86  N.  real    property."      California    Stat.,    ^ 

Y.  280;    Smith   V,   Neilson,    13    Lea  6158;  Colorado  Gen.  Stat  1883,  ^215; 

(Tenn.)  461 ;  Herrington  v.  Williams,  Dakota  Civ.  Co.,  ^  647;  Illinois;  Kan- 

31  Tex.  448;  Jarvis  v.  Dutcher,  16  Wis.  sas  Stat,  ch.  25,   ^  9.     It    seems  that 

307.  these  provisions  may  be  so  construed. 

BxecutoiT  Contraoti. — ^The  recording  Allen   v.   Woodruff,    96    111.  11.     See 

acts  of  the  States  vary  greatly  in  their  Indiana,  Rev.  Stat.  1881,  ^  2957;  Case 

provisions  relating  to  the   registration  v,  Bumstead,  24  Ind.  429. 
of  executory  contracts    for  the  sale  or        A  written  agreement  to  convey  land 

purchase  of  land.  to  be  sold  on  payment  of  a  debt  has 

Unless  executory  contracts  are  been  held  to  be  comprehended  by  the 
brought  within  the  operation  of  the  re-  statutory  provision  requiring  the  re- 
cording acts  by  express  provisions,  or  cordationof  **instrumentsin  the  nature 
by  the  use  of  such  terms  as  necessarily  of  a  mortgage  of  real  property.'* 
include  such  instruments,  it  will  bis  O'Neal  v,  Seixas,  85  Ala.  80. 
useless  to  record  them.  Mesick  v.  The  Texas  statute  providing  for  the 
Sunderland,  6  Cal.  297;  Miller  v.  Alex-  registry  of  "all  instruments  relating  to 
aiider,8  Tex.  45.  any  lands  is  held  to  include  executory 
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a  result  a  recorded  equitable  claim  will  prevail  even  against  the 
legal  title  of  a  subsequent  purchaser  from  the  same  grantor.* 

3.  Conveyances  of  Personal  Property — a.  In  General,— Gener- 
ally the  provisions  for  the  recording  of  deeds  will  not  be  so  con- 
strued that  they  will  apply  to  personalty  or  choses  in  action  • 
But  the  recording  acts  now  sometimes  contain  provisions  which 
require   the    recording   of   conveyances   of  personal   property,' 

contracts."  Ranney  z\  Hogan,  i  Tex,  U.  Putnam  r.  White,  76  Me.  551 ;  Aider- 

Cas.  283;   MiUer  T'.  Alexander,  8  Tex.  son  r.  Ames,  6  Md.  52;    Edwards  t. 

45;    I  Webb  on    Rec.  Tit,  §  37.     See  McKernan,  55  Mich.  520;   Glamorgan 

Indiana    Rev.  Stats.    (1881),    ^   ^957;  v.  Lane,  9  Mo.  446 ;  Todd  r.  Outlaw,  79 

Case  7>.  Bumstead,  24  Ind.429.  N.  Car.  236;   Crane  v.  Turner,  7  Hun 

In  Minnesota^  an  executory  contract  (N.Y.)  357;  Tefft  v,  Munson,  63  Barb, 

may  be  recorded,   and  will    be  notice  (N.   Y.)  31 ;    57   N.Y.  97;    Tarbell  r. 

to  subsequent  purchasers  of  the  same  West,  86  K.  Y.  280;  Butler  v.  Maurj, 

lands;  but  the  prior  record  of  such  con-  10    Humph.    (Tenn.)    420;    Jarvis   v. 

tract  does  not  entitle  the  holder  there-  Dutcher,  16  Wis.  307. 

of  to  a  preference  over  the  grantee  in  1.  U.  S.  Ins.  Co.  v,  Shriver,  3  Md. 

a  deed  given  before   the  execution  of  Ch.  381 ;    Edwards   v.  McKeman,  55 

such    contract.    Thorsen  v.    Perkins,  Mich.  520 ;  Johnson  t;.   Prairie,  91  N. 

39  Minn.  420.  Car.  159;  Herrington  r.  Williams,  31 

BondB  for  Title. — The    statutes    pro-  Tex.  448. 

▼iding  for  the  registration  of  contracts  8.  Stim.  Am.  Stat.  L.,  f  4035.    See 

lor    the   purchase    and    sale    of    land  Tifl  v,  Dunn,  80  Ga.    14;   Ttiomas  v. 

usually,    bj    express      terms,    include  Grand  Gulf    Bank,    9    Smed.    ft  M. 

bonds  for  title.    Stim.  Am.    Stat.  L.,  ^  (Miss.)  201 ;    Merrill    v,    Dawson,  i 

1624.     See  the    following    decisions:  Hempst.  (U.  S.)  563. 

D' Wolf  V.  Pratt,  42  111.  19S;  McFarran  8.  The  sale  of  personalty,  if  not  ac- 

V.  Knox,  5  Colo.  217 ;  Morgan  v.  Snell,  companied  by  delivery,  is  invalid,  ex- 

3  Baxt.  (Tenn.)  382;    Scarborough    v,  cept  as  between  the  parties  (in  Jovtm 

Arrant,  2C  Tex.  129;  Catlin  7'.  Bennatt,  and  Washington^  not  valid  as  against 

47  Tex.  165 ;  Schuster  v.   La  Londe,  57  creditors  and  innocent  purchasers)  un- 

Tex.  28;  Hunt  v.  Johnson,   19  N.    Y.  less  recorded  in  the  same  way  as  chat- 

379.    See  also    Den.  v.  Deliinger,  75  tel  mortgages.      Stim.  Am.   Stat  L., 

N.  Car.  300.  ^  45^;  lowa^  Rev.  Co.   1880,  ^   1923; 

This  will  of    course  necessitate  the  Maryland^  Rev.  Co.  1878,  art.  44,  §^45, 

recording  of    assignments   of  such  a  49;  Washington^  Co.  1881,  (  2327. 

bond.     Bailey  t^.  My  rick,  50  Me.  171;  In    Georgia  and    Texas  all  deeds, 

McFarran  v,  Knox,  5  Colo.  217.  bills  of  sale,  or  instruments  affecting 

In   Kentuchy,  where     the     registry  personal  property  may  be  recorded,  as 

acts  are  treated  as  relating  to   convey-  above,  but  such  record  is  not  generally 

ances  of  legal  title  only,  it  is  held  that  obligatory.  Stim.  Am.  Stat.  L.,$  4580; 
bonds  for  the  purchase  or  sale  of  land,  '  Georgia^  Co.  1882,  ^  2710;  Texas,  Rev. 

or    other    instruments    dealing     with  Stats.  1879,   ^  4341.    But   in   Georgia 

merely  equitable  interests  do  not  come  such  record  will  not  give    notice  to 

within  their  provisions.    Corn  i;.  Sims,  anyone.    Stim.  Am.  Stat.  L.,  ^  4580. 

3  Mete.  (Ky.)  401;  Morton  r.  Robards,  All  deeds  of  gift  or  deeds  of  trust 

4  Dana  (Ky.)  260;  Nelson  v,  Boyce,  7  of  personalty  are  void  as  against  cred- 
].}.  Marsh.  (Ky.)  401;  23  Am.  Dec.  itors  and  subsequent  purchasers  for 
411.  value  until   duly  recorded.    Alabama, 

Mortgagea  of  Bqultabla  Intereata. — It  Co.  1876,  ^  2170 ;  Mississippi,  Co.  i88(\ 

is      now      generally     established    by  ^  1293;  Missouri,  Kev.  Stats.   1879^  § 

statute,  either  expressly  or  by  implica-  2501 ;  Virginia,  Co.  1873,  ch.  114,  |  5- 

tion,  that  the  record  ot   a  mortgage  of  See   North    Carolina    Co.,    f    1^54 1 

an  equitable  estate  or  interest  is  neces-  Chemical  Co.  v.  Johnson,  98  N.  Car. 

sary  to  protect  the   mortgagee  against  123. 

a  subsequent   purchaser    of  the  same        Bllli  of  8alo. — A  bill  of  sale,  absolute 

interest.    See    Pierce    v,  Jackson,  56  on  its  face,  but  intended  as  a  mortgage, 

Ala.  599;  O'Neal  v,  Seizas,  85  Ala.  8b;  must  be  recorded  under  the  provisions 
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conditional  sales  of  personal  property,^  and  also  of  chattel 
mortgages.* 

These  provisions  are  intended  to  subserve  the  same  purpose 
as  those  relating  to  conveyances  of  real  property,  and  the  same 
general  principles  are  alike  applicable  in  each  case.^  The  pur- 
pose of  these  acts  being  to  prevent  the  possession  of  property 
from  being  used  in  fraud  of  persons  relying  on  facts  showing 
such  possession  as  sufficient  uidicia  of  ownership,  a  sale  or  mort- 
gage of  property,  without  giving  actual  possession  thereof  to 
the  vendee  or  mortgagee,  will  be  void  as  to  subsequent  pur- 
chasers or  incumbrancers  unless  the  instrument  evidencing  the 
sale  or  mortgage  is  recorded.^  But  actual  and  continued  change 
of  possession  of  the  property  is  usually  considered  a  substitute 
for  recordation,  and,  where  this  has  taken  place^  no  record  need 
be  made.* 

Since  it  cannot  be  said  of  these  provisions,  as  of  those  relating 
to  the  conveyance  of  real  property,®  that  the  general  rule  obtains 
that  the  law  contemplates  the  registry  of  all  instruments  affect- 
ing the  title  to  personal  property,  it  would  seem  that  the  rule  of 
construction  which  is  applicable  to  the  provisions  relating  to  the 
conveyance  of  personalty,  in  determining  what  instruments  are 
to  be  recorded  under  them,  will  not  extend  them  by  implication 
to  the  same  extent  as  does  the  rule  applied  in  the  construction  of 
the    provisions  relating  to   the   conveyance  of  real  property.'' 

b.  Conditional  Sales. — It  is  held  that  conditional  sales  do 
not  come  within  the  general  provisions  of  the  recording  acts  ;* 

requiring  the   recordation  of  chattel  6.  Wilson  v.    Pearson,    20    111.    81; 

mortgages.    Dukes  v,  Jones,  6  Jones  Dayton  v.  Peoples*  Sav.  Bank,  23  Kan. 

<N.  Car.)   14;   Preston   v.  Southwick,  421;  Waters  v,  Dashiell,   i   Md.  455; 

42  Han  (N.   Y.)   291;   Siedenbach  v.  Parks    v.    Willard,   i  Tex.  350;    see 

Kiley,  III  N.  Y.  560;  Nicklin  v.  Betts  Chattbl  Mortgage,  vol.  3,  p.  19a,  n. 

Spring  Co.,  II   Oregon  406;   50  Am.  i.    This  principle  proceeds  from   the 

Rep.  477.    See  Bills  of  Sale,  vol.  2,  rule  that  actual  possession  gives  notice 

p.  376,   n.  4;  Chattel  Mortgages,  of  title.    See  Notice,  vol.  16,  p.  800,  et 

▼ol.  3,  p.  191,  n.  I.  seq.;  infra^  this  title.     What  Persons 

1.  See  infra,  this  title,    Conditional  Protected     Without     Actual     Notice 
Sales,  of  Prior     Conveyance,      Mr.    Webb 

2.  See     infra^    this    title,     Chattel  says:     *'The  rule  that  actual  possession 
Mortgages,  gives     notice    of   title,    applies     with 

8.  See  Griffith  v,   Douglass,  73  Me.  greater  force  to  personal   than  to  real 

532;  40  Am.  Rep.  395;  Wade  on   No-  property,  for  the  reason  that  in  thefor- 

tice,  (^  67,  68.  mer  class  of  cases  the  possession  is  in 

4.  Stewart  V.  Piatt,   loi    U.   S.   731;  its  nature  and  character  usually   more 

Bank  of  Farmington  v.  Ellis,  30  Minn,  complete  and  exclusive,  and  therefore 

270;  Hughes  V,  Menefee,  29  Mo.  App.  more  significant."     Webb   on   Rec,  p. 

192;  Camp  tr.  Camp,   2   Hill    (N.   Y.)  397,  note  i,  c«7i»^  Crocker  v,  Crocker, 

628;   Yenni  v.  McNamee,45  N.  Y.614;  31  N.  Y.  507;  88  Am.  Dec.  291;  Gass 

Porter   v.    Parmlev,    ^2    N.    Y.    185;  v.  Hampton,   16  Nev.  189;    Wade    on 

Steele  v.  Benham,]^4  N.  Y.  634;  Smith  Notice,  §§  67,  68. 

tr.  Clarendon,   53   Hun    (N.   Y.)   636;  6.  See    infra,    this   title,    Miscella- 

Corbett  v.  Cushing,  15   Daly   (N.  Y.)  neous  Instruments. 

170;  Siedenbach  v.  Rilev.  11 1    N.   Y.  T.  Webb  on  Rec.  Tit.,  ^^  40,  245. 

f 60;  Thorn  V.  First  Nat'Bank,  37  Ohio  S.  Webb    Rec.    Tit.,    4    249,    n.  a; 

>t  354.  Campbell  Printing  Press,  etc.,  Co.  v, 
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yet,  in  certain  cases  where  it  is  not  clear  whether  the  instrument 
evidences  a  conditional  sale  or  a  chattel  mortgage,  the  preference 
will  be  given  to  the  latter  construction,  and  thus  bring  it  within 
the  provisions  governing  the  recordation  of  chattel  mortgages.* 
In  many  States,  statutes  now  require  conditional  sales,^  or 
agreements  by  which  the  vendor  retains  the  title  to  chattels  sold 
and  delivered  to  the  vendee,  until  the  price  is  paid,*  or  any  other 
condition  is  satisfied,^  to  be  recorded  in  order  to  be  valid  against 
subsequent  creditors  and  purchasers.^  As  has  been  said,  the 
general  principles  of  the  law  of  recordation  are  applicable  to  these 
instruments  ;  but  the  question  as  to  the  instruments  required  to 
be  recorded  under  these  provisions  is  sometimes  more  difficult.^ 

Walker,    32    Fla.    413;    Blackwell  v.  etc..  Printing  Co.  v.  Oltrogge,  13  Dalj 

Walker,  5  Fed.  Rep.  419;  Rogers' Lo-  (N.   Y.)  347;  Moyer  z».  Mclntjre.  45 

comotive  Works  v.  Lewis,  4  Dill.  (U.  Hun  (N.  Y.)  58. 

S.)  158.  Minnesota^  Gen.  Stats.  i878,ch.  39^ 

1.  Webb  on  Rec.  Tit.,   p.  405,  n.  i ;  ^  15;  Laws  of  1883,  ch.  38,  ^  2;  Laws 

Harris  v.  Chaffee  (R.  I.,  1890),  31  Atl.  of  1885,  ch.  76;  Morse  v,  Chicago,  etc.. 

Rep.   104 ;  Herring  v.  Cannon,  31  S.  R.  Co.,  73  Iowa  336. 

Car.  313 ;  53  Am.  Kep.  661 ;  Knittel  v.  In  Vermont^  besides  the  usual  statute 

Cushing,   57  Tex.  354;  44  Am.  Rep.  requiring  record  as  against  creditors  and 

598 ;  Key  v.  Brown,  67  Tex.  30a    See  purchasers,  it  is  also  provided  that  a 

Stim.  Am.  Stat.   L.  ,4  4553*  together  creditor  of  the  conditional  vendee  maj, 

with   note  a  thereto.    See  also  Con-  by  attachment,  take  his  place  in  relation 

DiTiONAL  Sales,  vol.  3,  p.  437,  n.  i.  to    the    property,    and  extinguish  the 

8.  Colorado^  Gen.  Stats.  1S33,  ^  ^^\  i^g^^  o^  ^^c  vendor  to  it  by  making 

/(tfwa.  Rev.   Co.  1880,  f  1933;  Moline  payment  of  the  amount  remaining  due. 

Plow  Co.    V   Braden,    71    Iowa    141;  Webb,  on   Rec.  Tit.,  $251;   Vermont^ 

Missouri^  Rev.   Stats.    1879,    (    2505;  Rev.  Stats.,  4§  xi86,  1993;  Bugtiee  v. 

North  Carolina  Co.,  §  1375 ;  Chemical  Stevens,  53  Vt.  389. 

Co.  V,  Johnson,  98  N.  Car.  133;  South  6.  As  to  the  transactions  which  are 

Carolina^  Gen.  Stats.  1883,  ^  3033.  conditional   sales,    see    Conditional 

8.  Georgia^  Co.  1883,  ^  1955a;  Mor-  Sales,  vol.  3,  p.  434,  et  seq. 
ton  V.  Frick  Co.  (Ga.  1891),  13  S.  E.  An  exchange  of  horses,  in  which  one 
Rep.  463 ;  Maine^  Rev.  Stats.  1083,  ch.  of  the  parties  reserved  the  right  to  re* 
iiii  i  5t  ^'  the  note  given  is  for  more  turn  the  one  delivered  to  him  and  re* 
than  thirty  dollars,  Rawson  v.  Tuel,  take  his  own,  if  the  one  delivered  to 
47  Me.  506 ;  Winchester  v.  Ball,  54  him  should  prove  to  have  a  certain  dis- 
Me.  558;  Drew  v.  Smith,  59  Me.  303 ;  ease  was  held  to  come  within  the  stat- 
Nichols  V.  Ruggles,  76  Me.  35 ;  Hill  v,  ute  requiring  the  conditional  contract 
Nutter,  83  Me.  199;  Missouri^  Rev.  of  sale,  of  personalty,  or  a  memoran- 
Stats.  1879,  ^  3507;  Ohto^  Ann.  Laws  dum  thereof,  to  be  recorded.  Kinney 
1885,  p.  338;  7>*aj,Rev.  Stats.  (Sayles),  v.  Ca3',  39  Minn.  210. 
^  3i90<i;  Virginia,  Co.  1887,  *  2463,  Under  the  West  Virginia  Co.  1887, 
amended  by  act  of  Feb.  38, 1890  ( Pub.  it  was  held  that  where  a  piano  was  de- 
Acts  1889-90,  ch.  135,  p.  108) ;  West  livered  under  an  agreement  in  writing, 
Virginia^  Rev.  Stats.  (Kelly),  ch.  96,  ^  purporting  to  rent  the  same  at  ten  doT- 
3 ;  Wisconsin^  Rev.  Stats.  1878,  ^  3317 ;  lars  per  month,  the  owner  agreeing 
Rawson  Mfg.  Co.  v.  Richards,  69  Wis.  that  when  $300,  or  the  value  of  the  pi> 
643;  Thomas  V.  Richards,  69  Wis.  671.  ano  was  paid,  in  such  monthly  par- 
See  South  Carolina  Act  of  Dec.  3i,  ments  or  otherwise,  the  title  to  tne 
1883  (18  St  35) ;  Ludden,  etc..  Music  piano  should  vest  in  the  rental,  must  Ynt 
House  V.  DusenburVf  37  S.  Car.  464.  recorded. 

4.  By  statutes  of  lowa^  Missouri  and  Under  the  Maine    Rev.  Stats.,  ch. 

West  Virginia,  iii,  par.  5,    the  following  instnimenta 

0.  Stim.  Am.  Stat.  L.,  (  4^53;  Webb  were  required  to  be  recorded: 

on  Rec.  Tit.,  ^  351.     See  New  Tork  "Milford,   April    8,  1887.    Cunning* 

Laws  of  1884,  ch.  315,  4  i;  Campbell,  ham    &  Madden:    Let    W.    Marshall 
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e.  Chattel  Mortgages.* — Statutes  in  nearly  all  the  States 
require  chattel  mortgages  to  be  recorded.*  These  statutes  relate 
to  such  goods  and  chattels  as  can  be  removed  from  place  to  place^ 
and  which  are  capable  of  delivery.*  They  do  not  embrace  chat-^ 
tels  real,  such  as  leases  for  years  of  real  estate,  or  assignments 
thereof  by  way  of  mortgage.*  Nor  need  defeasible  or  condi- 
tional assignments  of  a  chose  in  action  be  recorded  under  these 
acts.^  And,  the  capital  stock  of  a  corporation,  not  being  capable 
of  delivery,  a  mortgage  thereof  is  not  comprehended  by  these 
provisions.^ 

d,  Choses  in  Action. — The  recording  acts  relating  to  per- 
sonal  property  are  generally  inapplicable  to  choses  in  action.^ 

have  one  bay  horse,  eight  years  old,  42  N.  J.  Eq.  372;  Booth  v.  Kehoe,  Jt 

known  as  the  Cunningham  horse,  for  N.  Y.  341;  Breese  v.  Bange,  2  E.    D» 

one  hundred  and  fifty  doUars;  fifty  dol-  Smith  (N.  Y.)  474. 

lars  by  the   15th  of*^  April,    1887,  and  But  it  seems  that  the  recording  of  a. 

one  hundred  dollars  by  the  first  of  Au-  chattel  mortgage  will  be  a   protection 

Su8t;  that  said  Cunningham   &   Mad-  against  subsequent  purchasers  or    in- 

en  should  hold  the  horse    until   paid  cumbrancers,    although    the    property 

for.     Wm.  H.  Marshal."    Cunningham  may  afterwards  be  to  annexed  or  at* 

V.  Trevitt,  82  Me.  145.  tached  to  real  estate  as  to  constitute  it  a. 

**  Newfield,  August  30, 1886.    I  agree  chattel  real.     Sword  v.   Low,  122   IlL 

to  let  Joseph  W.  Nutter  have  two  tons  487 ;  Webb  on  Rec.  Tit.,  J  252.      See 

of  English    hay  at  $14  per  ton  deliv-  Sowden  v.  Craig,  26  Iowa  156;  96  Am^ 

ered,  and  two  tons  of  run  hay  at  $7  per  Dec.  125. 

ton  delivered,    and    pay  him    $10  per  A  clause  in  a  lease  of  real  estate,  re-^ 

month  for  three  months  to  come,  Sep-  serving  to  the  lessor  a  lien  for  the  rent 

tember,  October,  and  November,  and  on  the  goods  and  chattels  of  the  lessee- 

$5    per  month  until   I   pay   him   $125  placed  on  the  demised  premises,  to  be 

and  interest,  for  a  black  mare  that  he  enforced     on     non-payment     of    the 

lets  me  have,  and  said  mare  is  to  re-  rent,  as  in  case  of  a  chattel   mortgage,. 

main  said  Nutter's  until  she  is  paid  for.  by  taking  possession  and  sale    of   the 

George   Smith."      Hill   v.    Nutter,  82  property,  is  in  its  nature  and  effect    a 

Me.  199.  chattel  mortgage,  at  least  in  equity,  and 

Ckmslcnment  of  Qoodfl  to   Factor  or  the  lease  comes  under  the  provisions  of 

Cirauiilasloii  Marcliant. — A  consignment  the  statute  requiring  chattel  mortgages- 

of  merchandise  by  a  manufacturer  to  a  to  be  filed.      Merrill    v.    Ressler,    37- 

merchant  to  be  sold  on  commission   is  Minn.  82. 

not  within  the  statute  providing  that  KOrtgagM  of  ROUlng  Btoek  of  Xatt> 

conditional  sales  of  personal  property  roada. — See  Railroads,  vol.  19,  p.  775;. 

must  be  recorded.    Peet  v.  Spencer,  90  Railroad    Securitibs,    vol.    19,    p> 

Mo.  384.     See  Smith  v.  Clews,  105  N.  694;  Pingrey  on  Chat.  Mortg.,  ^^   428^. 

Y.  283;  59  Am.  Rep.  502.  429. 

1.  SeeCHATTELMoRTGAGSS,  vol.  3,  6.  Winsof  V.  McLelland,  2  Story  (U» 

pp.  191-194.  S.)  492 ;  Monroe  v.  Hamilton,  60  Ala^ 

S.  Chattbl  Mortgages,  vol.  3,  p.  226;  Newby  v.  Hill,  2  Mete.  (Ky.)  530; 

X91,  n.  I.  Bank  of  U.  S.  v.  Huth,4  B.  Mon.  (Ky.) 

8.  Harrison  v.  Burlingame,  48  Hun  448;  Putnam  v.  White,   76  Me.  551;. 

(N.  Y.)2i2.    It  was  in  this  case    held  Marsh  v.  Woodbury,   i   Met.   (Ma8S.> 

that    an    assignment  of  a   real   estate  436 ;  Bacon  t'.  Bonham,   27   N.  J.  Eq« 

mortg^age    as  collateral    security    was  209.    See   Vanmeter  v,   Faddin,  8   B- 

not  within  the  statute  relating  to  the  Mon.  (Ky.)  435.    See  also  Railroaoi 

filing  of  chattel  mortgages.  Securities,  vol.  19,  p.  694. 

4.  Webb  on  Rec.  Tit.,  ^   252,  n.   3;  6.  Rowland  v,    Plummer,    50    Ala^ 

Potts  V.  New  Jersey  Arms  &  Ord.  Co.,  182 ;  Williamson  v.  New  Jersey  South- 

17  N.  J.  Eq.  395;  Decker  v.  Clarke,  26  ern  R.  Co.,  26  N.  T.  Eq.  398. 

N.  J.  Eq.  163;  Deane  v,  Hutchinson,  ^o  7.  Allen  v.  Bain,   2  Head   (Tenn.y 

N«  J.  Eq.  83;  Hutchison  v.  Bramhall,  100;   Kelley  v,  Thompson,  a  Heiilu 
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4.  Miflcellaneoiu  InstnimeiLts — a.  In  GENERAL. — Since  it  is  the 

policy  of  the  law  to  make  every  man*s  title  to  real  estate,  as  far 
as  possible,  appear  of  record,'  many  instruments  not  referred  to 

in  the  recording  acts  by  express  terms  have,  in  the  construction 

of  these  statutes  by  the  courts,  been  declared  to  come  within 
their  provisions.*    Thus  a  deed  granting  a  permanent  r^ht  of 

< Ten n.)  278;  Tingle  v.  Fisher,  30  W.  comprehended  by  the  statute  (i  ludi- 

Va.  497;  Kirkland  v.  Brune,  31   Gratt.  ana  Rev.  Stat.,  \  34)  providing  for  the 

<Va.)i26;  Gordon   v.   Rixey,  76   Va.  recordation  of  instruments  concerning 

694;  Daily  t;.  Warren,  80  Va.  512.  any  interest  in  land.    Melross  v,  Scott, 

1.  See  "Bush   v.    Golden,   17   Conn.  18  Ind.  250. 

594;    Henderson   v.  Pilgrim,  22   Tex.  Under  a  statute  providing  for  the  re- 

464;  Shaw  V.  Wilshire,  65  Me.  485.  cording  of  *'deeds,  mortgages,  powen 

2.  Thus  a  writing  made  by  an  adult  of  attorney,  and  other  instruments  of 
in  ratification  of  a  conveyance  of  realty  writing  relating  to,  or  afifecting  the 
made  by  him  during  his  minority  is  title  to  real  estate,**  where  a  d^d  of 
within  the  policy  of  the  registry  laws  trust  executed  by  a  married  woman 
providing  for  the  recordation  of  deeds,  was  void  as  a  conveyance,  inasmuch  u 
Black?/.  Hills, 36  111.  376;  87  Am.  Dec.  her  husband  did  not  join  in  the  execu- 
224 ;  EwelPs  Lead.  Cas.  183.  tton  thereof,  yet  it  was  held  under  the 

A  certificate  of  sale  issued  to  the  pur-  statute,  that  this  was  an  instrument  in 

chaser  at  an  execution  or    foreclosure  writing  relating  to  real  estate,  and  when 

sale  has  been  held  within  the  record-  recorded    gave     constructive     notice, 

ing  acts.    Raymond  v.  Pauli,  2x    Wis.  Morrison  v.  Brown,  83  111.  562. 

531.    See  also    Gardner  v.   Eberhart,  A  writing  which  recites  that  **there 

S2  III.  316;  Evans  r.  Ashley,  8  Mo.  177.  is  due  B  from  me  an  interest  in**  cer- 

The  registry  laws  apply  to  mortgages  tain  lands,  has  been  held  entitled  torec- 

of  school  certificates,  and  a    record   of  ord      under      the       Texas       statutes, 

them  in  the  proper  county  affects  with  Chamberlain  v.  Boon,  74  Tex.  659. 

notice    subsequent   purchasers  of  the  A  written  agreement  under  seal  be- 

certificate.    Dodge  v.  Silverthorn,    12  tween  a  first  and  a  second  mortgagee 

Wis.  644.  by  which  the  former  waives  his  prior 

A  written   acknowledgment  by  the  lien  in  favor  of  the  subsequent  incum- 

grantee  of    a  land    certificate  already  brancer  is  an  instrument  concerning  an 

located,  that  he  had    previously    sold  interest  in  land  and  may  be  reconied 

and  conveyed  it  is,    in  legal  effect,  a  under  Wiscomsin  Rev.  Stats.,  ch.  60,  { 

written  contract  in    relation    to   land,  i ;  Clason  xk  Shepherd,  6  Wis.  369. 

and  may  be   recorded  within   the  pro-  An  instrument  by  which  one  partner 

vision  of  the  statute  ( Texas  Pasc.  Dig.  certifies  that  he  gives  up   to  the  other 

4989)  permitting  written    contracts  in  partner  all  claims  to  land   which  be- 

relation  to  land  to  be  recorded  in  the  longs  to  both  has  been  held  recordable 

county  in  which  the  land  was  situated,  as  an  instrument  relating  to  land.    Pe- 

Peterson  v.  Lowry,  48  Tex.   408.    And  gram  v.  Owens,  64  Tex.  475.    But  a 

so  as  to  purchase  money   notes,  given  parol  partition  is  not  affected  by  the  reg- 

by  the  purchaser  of  certain  land   who  istry  laws.    Aycock  v,  Kimbrough,  71 

received  a  conveyance  absolute   upon  Tex.  330. 

its  face,  which  notes  recited  that  they  Pending  a  partition  by  commission- 
were  given  for  the  land,  and  on  their  ers  appointed  by  deed,  some  of  the 
face  expressly  retained  a  lien  on  the  parties  agreed  that  a  certain  portion 
land  described  therein  for  their  pay-  should  be  set  off  to  G,  a  purchaser 
ment.  Saunders  v.  Hartwell,  61  Tex.  since  the  deed,  and  it  was  so  net  off. 
679.  In  both  these  cases,  the  instru-  Heid^  that  the  agreement  with  G  was 
ments  having  been  recorded,  subse-  at  least  such  an  executory  agreement 
quent  purchasers  were  charged  with  in  respect  to  land  as  could  be  recorded 
notice  of  their  existence  and  effect.  under  the  statute,  and,  therefore,  that 

The  vendor's  lien  being  an  interest  the  record  thereof  was  notice  to  pur- 

In  land,  an  instrument,  acknowledging  chasers     from      the    parties    thereto, 

the    non-payment  of  purchase  money,  Tewksbury  v,  Provizzo,  12  Cal.  20. 

and  giving  the  vendor  the  right  of  pos-  Rules    agreed  upon  by  two  congre- 

«e88ion  until  it  is  paid,  was  neld  to  be  gations,  Lutheran  and    Refonned,  re* 
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way  has  been  held  to  come  within  the  recording  laws.^     And  a 

statute  requiring  the  registry  of  deeds  and  applying  in  terms  to 
natural  persons  only  is  to  be  construed  as  applicable  to  deeds  of 
a  corporation.* 

d.  Plats. — The  statutes  of  many  of  the  States  provide  for  the 
recording  of  town  plats.* 

citing  that  they  had  taken  up  land  and  The  Maine  statute  of  1821,  ch.  36,  ^  3^ 

built  a  church,  and  regulating  their  re-  requiring  a  '*bond,  deed,  or  other  in- 

spective  titles  to  rights  in  the  same,  and  strument    of    defeasance,"    to   be   re* 

also  the  modes  of  conducting  worship,  corded  in  order  to  be  effectual,  con* 

of  electing  trustees  and  ministers,  and  templates  one  which  acts  directly  upoa 

rights  in  the  burial  ground,  are  within  the  title,  requiring  upon  certain  termft 

the  recording  act  of  Pennsyivania  of  a  conveyance  of  it.    Therefore,  a  bond 

1775.     Shortz  V.  Unangst,  3  W.  &  S.  for  the  support  of  the  mortgagee,  to  sc- 

(Pa.)  45.  cure  which  the  mortgage  is  given,  is 

Inotnuiiont    in  Wliicli  tlio  Stato   to  not    within    the    statute.     Noyes    v. 

Chiarantoo. — A  mortgage  given  to  the  Sturdivant,  18  Me.  104. 

State  is  within  the  statutes  regulating  A  covenant  to  hold  land  for  the  benn 

the  registration  of  mortgages  of  real  efit  of  an  alien,  and  to  convey  as  he 

estate.     Clement  v,  Bartlett,  33  N.  J.  shall  direct,  is  not  a  conveyance  withia 

Eq.  43.     The  court  by  Runyon,  Ch.,  the  recording  acts ;  and  the  record  of 

said :  '*By  the  common  law,  the  king  it  is  not  constructive  notice  of  its  ex* 

himself  was  bound  by  an  act  of  Parlia-  istence,  and  will  not  affect  a  title  ac* 

ment     intended    to    give    a    remedy  quired     by     subsequent     purchasers* 

against  a  wrong  or  prevent  fraud,  even  Ludlow  t;.  Van  Ness,  8  Bosw.  ( N.  Y.) 

though  he  was  not  named  in  the  act.  178. 

The  act  under  consideration  makes  no  A  deed  delivered  as  an  escrow  in  the 

reservation  or  exception   in  favor  of  proceedings  of  a  court  of  equity,  ad- 

the  State.     Its  terms  are  general  and  ministering  trust  funds,  is  not  within 

sweeping.     It  existed,  and,  indeed,  had  the  intendment  of  the  statute  requiring 

been  long  in  force,  when  the  respect-  the  registry  of  titles.    Trout  v,  War- 

ive  mortgages  of  the  trustees  and  the  wick,  77  Va.  731. 

complainants  were  taken.    The  former  1.  Prescott  7^  Bever,  34  Minn.  493; 

was  taken  subject  to  its  provisions,  and  Worley  v.  State,  7  Lea  (Tenn.)  382. 

the  latter  under  its  protection.    The  By  an   oral  agreement  between  A 

State  itself,  by  the  statute,  in   effect  and  B,  B  granted  to  A  a  right  of  way 

declared  to  Clement  when  he  took  his  over  certain  property.     B  subsequently 

mortgage,  that  if  any  unregistered  or  mortgaged  the  premises  to  C  and  D» 

unrecorded  mortgage  of  which  he  had  who  had  no  notice  of  the  existence  of 

no  actual  notice,  existed  on  the  prop-  the  right  of  way.    Held^  that  A,  hav 

erty,  it  would  be  void  and  of  no  effect  ing  no  record  title  to  the  way  in  ques* 

against    that  which    he  proposed  to  tion,  his  claim  could  not  prevail  over 

take  thereon.'*  that  of  C  and  D.    Bush  v.  Golden,  17 

Instmxnonti  Not  Bntltaod  or  Roqnlrod  Conn.  594. 

to  bo  Boeordod. — An  assignment  of  a  But  the  failure  to  record  a  sealed 

land  certificate,  under  the  statute  of  instrument  releasing  an  easement  is  of 

Alabama^  is  not  within   the   registra-  no  importance,  even  as  against  subse- 

tion  acts,  and  does  not  become  inoper*  quent  purchasers,  where  the  execution 

ative  against  the  sheriff's  vendee  for  of  such  instrument  is  followed  by  acta 

the  omission  to   register  it.     Falkner  denoting  an  unequivocal  intention  to 

V.  Tones,  12  Ala.  165.  abandon  the  easement,  as  the  instru* 

An  agp*eement,   not  under  seal,  by  ment  is  of  importance  only  as  show* 

which  a  railroad  company  pledges   its  ing,  with  the  other  facts,  an  intention 

real  and  personal  property  to  secure  to  abandon  the  easement.     Ray  Neg, 

agents   employed  by    it  to  purchase  of  Imp.  Duties,  p.  573,  n.  i ;   Snell  v,. 

iron,    is    not  within  the  act  of  1828  Levitt,  no  N.  Y.  595. 

(Clay's  Dig.  255,  $  5)  requiring  regis-  2.  Sheehan  v.   Davis,   17   Ohio   St« 

tration  of  all  conveyances  in  trust  to  571.    See  Person,  vol.  18,  p.  403. 

secure  debts.  >    Fash  v,  Ravesies,  3a  8.  See  Webb  on  Rec.  Tit,  §  49;  ///i- 

Ala.  451.  nois^  Rev,  Stats.  1874,   P*  77' »   lowa^ 
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c.  Wills. — In  some  States  wills  devising  realty,  duly  proved, 
musty  like  deeds  or  conveyances,  be  recorded  in  the  county  or 
counties  where  the  land  affected  lies,^  but  in  a  few  States  wills 

are  expressly  excluded  from  the  operation  of  the  recording  acts  * 
and  yet  in  other  States  the  statutes  contain  no  reference  to 
wills.^ 

The  purpose  of  these  statutes  requiring  the  registration  of 
wills  seem  to  be  the  same  as  those  relating  to  deeds  and  convey- 
ances.* 

Rev.  Code,  1873,  f  559;  Wisconsin^  Rev.  In  Alabama^  wills  creating  estates  in 

.Stats.,  p.  645 ;   Satchell  v,  Doran,  4  remainder    or    reversion,  are  void  u 

Ohio  St.  542;  Kensington  v.  Wood,  10  against  creditors  of  the  tenants  for  life, 

Pa.  St.  93 ;  49  Am.  Dec.  583.  in   possession    unless  recorded  within 

In  Texas  there  is  no  statutory  pro-  five    years.      Alabama^  Stats.   1876,  ( 

vision  as  to  recording  plats,  but  if  duly  2169. 

acknowledged,  it  is  believed  that  they  8.  In    Missouri  and    Wisconsin  no 

•are  admissible  to  record  under  article  wills    need    be  recorded.     Stim.  Am. 

4331  of  the  Rev.  Stats.  1879,  as   "in-  Stat.  L.,  ^  1624;  Missouri^Rev.  Stats. 

«trument5  of  writing  concerning  lands  1879,    §    701;   Wisconsiny    Rev.  Stats. 

and  tenements."     Webb  on  Rec.  Tit.,  1878.     But    as    to  Missouri  see  suj^ra 

p.  94,  n.  4.  this  title,  note  i. 

The  effect  of  recording  a  plat  is.  It   is  to  be  observed  that  wills  are 

irom  the  nature  of  the  instrument,  in  expressly  excepted  from  the  definition 

many     respects     different    from    the  of   a    deed  or  conveyance  adopted  in 

record  of  a  deed  or  other  conveyance,  many  States,  which  includes  **evcry  in- 

and   will  therefore  be  treated   under  strument  by  which  any  estate  or  inter- 

•the  title  Surveys.    See  also  Record,  est  in  real  property  is  created,  aliened, 

1.  Stim.   Am.  Stat.  L.,  ^  1624;  Ari-  mortgaged,  or  assigned,  or  by  which 

xona^   Stats. ;  California  Stats. ;  Coio-  the  title  to  any  real  estate  may  be  af- 

rado   Stats.,  ^  230;  Idako^  Rev.    Stats,  fected  in  law  or  equity,"    in  the  fol- 

1887,  $  5314  provides  for  recording  the  lowing  States  and  Territories:  Arizona^ 

will  and  certificate   of    proof  thereof  Arkansas^   California,  Colorado,  Da* 

In  the  office  of  clerk  of  probate  court  kota^  Florida^  Idaho,  Indiana,  Micki- 

where  proved ;  Illinois  Stats.  1883,  ch.  gan,  Minnesota,   Missouri,  Montana, 

30,  ^  33 ;  Maine,  Rev.  Stat.  1883,  ch.  7,  Nebraska,  Nevada,  New    Tork,  Ore* 

•416;  Minnesota,  Gen.  Stats.  1878,  ch.  g-on,  Utah,  West  Virginia,  Wisconsin, 

47t  4  35  \  Missouri,  Rev.  Stats    1879,  k  Wyoming,      Stim.    Am.    Stat.    L.,  ^ 

3991 ;  Rodney  v.  Landau,  104  Mo.  251;  1551. 

Nebraska,  Covci^.  Stats.  1881,  part  i,  The  constitution  of  KernK^w/ of  1777, 
ch.  73,  §  22 ;  New  jTork,  See  Vermont  required  that  all  conveyances  of  land 
Stat. ;  Lovejoy  v,  Raymond,  58  Vt.  should  be  recorded  in  the  town  clerk's 
509.  And  the  provision  is  expressly  office,  and  an  act  of  the  legislature  of 
extended  to  wills  executed  in  other  1779,  required  such  conveyances  to  be 
States  devising  land  in  the  State  by  acknowledged  and  recorded  in  such 
the  following  statutes:  Idaho,  Rev.  office.  Held,  that  the  provisions  re- 
Stats.  1887,  §  53*5  ♦  Hii^ois  Stats.;  ferred  exclusively  to  conveyances  10/rr 
Tennessee  Stats.  See  Missouri^  Rev.  vivos,  and  not  to  mere  devises  of  land  ; 
^tat.,  1879,  §^  3992,  3993.  and    that  In  an   action    for   covenant 

The  statutes   of   a   State  providing  broken,  a  will  in  force  at  the  time  was 

that  any  person  owning  real  property  admissible,  as  tending  to  prove  that  the 

in  that  State  shall  record  any  will  de-  land  was  by  elder  and  better  title  than 

arising  such  land   in  the  same  manner  that  of  the  covenantor,  though  the  will 

as  wills  executed  and  proved  according  had    not    been    recorded    in  the  town 

•to  the  laws  of  such  State  apply  not  clerk's  office.     Smith  v.  Perry,  26  Vt. 

only  to  wills  executed  in  a  sister  State,  279. 

Keith  v.  Keith,  97  Mo.  223 ;  Graves  v.  8.  Stim.  Am.  Stat.  L.,  ^  1624, 

Ewart,  99  Mo.  13,  but  also  to  those  ex-  4.  By  referring  to  supra^  this  titles 

•rented  and  probated  in  a  foreign  coun-  note  7,  p.  528,  it  will  be  seen  that  wills  are 

try,  Gaven  v.  Allen,  100  Mo.  293.  included  in  the  early  7  Anne.,  ch.  2a 

642 


S«qvind        RECORDING  A  CTS.  to  bo  Boooided. 

d.  Mechanics'  Liens.* 

5.  Statutory  Instruments  Belating  to  Judicial  Proceedings. — Since 
it  is  important  that  information  as  to  the  effect  of  judicial  pro- 
ceeding on  the  title  to  property  should  be  easily  obtainable  by 
every  one,  certain  instruments  are,  by  the  statutes  of  many  of 
the  States,  required  to  be  recorded  in  order  to  give  this  informa- 
tion. 

Thus,  judgments  must  generally  be  docketed  to  be  a  lien 
against  subsequent  purchasers,  etc.,^  and,  in  some  States  index- 
ing is  a  requisite  to  such  lien.^  And,  by  some  statutes,  abstracts 
of  judgments  are  to  be  furnished  to  the  county  recorder  of  deeds, 
before  the  judgment  can  be  considered  as  a  lien  against  the  prop- 
erty of  the  judgment  debtor  as  to  subsequent  purchasers  thereof.* 

The  common-law  doctrine  of  lis  pendens^  at  least  so  far  as  it 
imputes  notice  of  the  pendency  of  suits,  has  been  modified  by 
statutes  requiring  a  memorandum,  called  a  notice  of  lis  pendens^ 
containing  certain  matters  specified  in  the  statutes,  to  be  filed  in 
order  to  be  notice  of  the  suit  to  a  stranger.* 

Some  of  the  statutes  provide  for  registry  of  the  levy  of  execu- 
tions and  other  writs  creating  a  lien  on  real  estate.®  Such  levy 
must  accordingly  be  recorded  in  order  to  be  valid  against  a  sub- 

An  heir-at-law  took  possession  of  his  A  judgment  of  the  circuit  court  of 

ancestor's  land  and    mortgaged  it,  and  the  United  States  is  a  lien  from  the 

the  mortgage  was   duly  registered    in  time  of  rendition,  on  the  lands  of  the 

the  East  Riding  of  Yorkshire.     Subse-  defendant  therein,    lying  within   the 

quently,    and    more  than   six   months  district  over  which  the  court  has  juris- 

af  ter  the  ancestor's  death,  a  will  was  dis-  diction ;  and  a  statute  of  the  State  of 

covered  devising  the  mortgaged  prop-  Florida   providing    that  a    judgment 

•erty  to  a  stranger.     Held^  that  under  rendered  in  one  of  the  counties  of  a 

the  East  Riding  registry  act,  the    de-  judicial  district  shall  not  be  a  lien  upon 

visee  would  take  subject  to  the   mort-  lands  situated  in  another  county  of  said 

gage,  no  memorial  of    the    will    or  of  district,  unless  the  same  is  regarded  in 

the  impediment  preventing  its  regis-  the  latter  county,  is  not  applicable  to 

tration  having  been  registered  within  judgments  of  the  United  States  court. 

«ix  months  after  the   testator's   death.  Doyle  v.  Wade,  33  Fla.  90. 

Chadwick  v.  Turner,  L.  R.,  i  Ch.  310;  B.  These  statuties  are   fully  treated 

II  Jur.  N.  S.  333;  34  Beav.  634.  under  the  title  Lis  Pbndbns,  vol.  13, 

1.  The  application    of    the    general  pp.  894-897. 

principles  of    the  registration    law    to  6.  Webb  on  Rec.  Tit.,  f  44,  citing  the 

mechanics' liens  is  fully  discussed  under  following    statutes:  Connecticut^    Rev. 

the  title,  Mbchanics^  Liens,  vol.  15,  Stats.  1875,  t^**  3»  ch.  3,  art.  3,  4  7;  Geor* 

p.  I,  et  seq.  ^'<i,Code,  §  2709;  J/ai'irtf  Stats.;  Mary- 

2.  See  Judgments,  vol.  12,  p.  105;  /an^f  Stats.;  Massachusetts^  Pub.  Stats. 
Record;  Hunt  v.  Grant,  19  Wend.  18S2,  ch.  172,  ^3;  Af/c^i^an  Stats.;  AVw 
(N.  Y.)  90.  Hampshire  Gen.  Laws  1878,  ch.   27,  ^ 

3.  See  Judgments,  vol.  12,  p.  105,  7;  Texas  Laws  1889,  p.  80;  Vermont 
n.  6.      In    Texas^   under   the   former  Stats. 

statutes,  indexing   was   not  essential.  Mr.  Webb  in  his  treatise  on  Record 

Schleicher  v.  Markword,  61  Tex.  99;  of  Title  says:  "In  those  States  where 

but  it  is  now;  7>«flj  Rev.  Stat.,  ^  3159;  there  are  no  statutory  provisions    for 

Belbaze  v.  Ratto,  69  Tex.  636 ;   Webb  giving  notice  of  lis  pendens^  some  pro- 

on  Rec.  Tit,  §  42,  n.  5.  visions  as  to  giving  notice  of  the  liens 

4.  Calif ornia^Co.  Civ.  Pro.,  §  897-900;  created  by  the  levy  of  such  writs  would 
JLouisiana^  Civ.  Co.,  §4  3322-3,  3329;  seem  to  be  imperatively  required,  since 
Texas^  Rev.  Stat.,  J  3156.  See  Shaw  v.  otherwise,  in  cases  where  the  writs  are 
Neale,  6  H.  L.  Cas.  581.  sent  from  another  county,  there  would 
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sequent  purchaser.^  And  such  record  will  give  constructive  notice 
to  subsequent  purchasers.*  The  provisions  in  a  statute  requiring 
the  attachment  levy  to  be  filed  with  the  recorder  of  deeds,  when 
complied  with,  give  the  attaching  creditor  a  lien  on  the  lands 
attached ;  but  as  the  object  of  a  statute  of  this  kind  is  only  to 
secure  the  property  attached  to  satisfy  any  judgment  afterwards 
obtained,  it  does  not  give  to  such  creditor  priority  over  pre-exist- 
ing rights,  or  prior  unrecorded  conveyances,  when  attaching  cred- 
itors are  not  considered  purchasers  within  the  recording  acts.* 

m.  The  Beoobd. — The  manner  in  which  recordation  is  to  be 
made  is  prescribed  by  the  statutes,  and  unless  these  statutes  are 
complied  with  in  every  substantial  particular,  the  instrument  will 
not  be  considered  as  recorded.^  Whether  an  instrument  has  been 
recorded  is  a  question  for  the  court.* 

1.  Time  of  Beoord. — When  the  statutes  merely  state  that  the 
instruments  must  be  recorded,  without  specifying  any  time  within 
which  the  record  may  be  made,  it  seems  to  have  been  held 
that  it  is  necessary  to  record  an  instrument,  before  a  subsequent 
conveyance  is  made,  or  the  rights  of  the  subsequent  purchaser 
will  prevail.®  On  the  other  hand,  it  has  been  held,  and  with  bet- 
ter reason,  that  the  grantee  is  entitled  to  a  reasonable  time  within 
which  to  record  the  instrument  under  which  he  claims.^  But 
the  statutes  enacted  in  many  States  which  provide  that  the  in- 
strument under  which  the  subsequent  purchaser  or  incumbrancer 

be  nothing  whatever  of  record  in  the  Cowand,  la  Smed.  &  M.  (Miss.)  262; 
county  where  the  land  lay  to  give  Caldwell  v.  Head,  17  Mo.  561 ;  Hen- 
notice  of  the  lien.*'  Webb,  on  Rec.  Tit.,  drickson's  Appeal,  24  Pa.  St  363; 
§  44.  Peebles  v,  Reading,  8  S.  &  R.  (Pa.) 

1.  Stearn  Stone-Cutter  Co.  v.  Sears,  496;   Friedly  t^  Hamilton,  17  S.  &  R. 

33  Fed.  Rep.  313.  (Pa.)  70;  17  Am.  Dec.  638;    Taques  v. 

'%,  Benjamin  v.  Davis,  73  Iowa  715;  Weeks,  7  Watts   (Pa.)   261;  Manufac- 

Rathbone    v,    Riley,  3   Day    (Conn.)  turers'  Bank  v.  Bank  of   Pa.,  7  W.  &  S. 

503.  (Pa.)  335 ;  42  Am.  Dec.  240 ;  Ziegler  v. 

In  Indiana^  under  $  517  of  the  Civil  Shomo,  78  Pa.  St.  357 ;  Dey  v,  Dun- 
Code  of  1852  (i  677,  Indiana  Rev.  Stat,  ham,  2  Johns.  Ch.  (N.  Y.)  182;  Wool- 
1881),  the  clerk  of  the  circuit  court  is  folk  v,  Graniteville  Mfg.  Co.,  22  S. 
required  to  keep  an  execution  docket  Car.  332;  Johnson  v.  Slater,  11  GratL 
and  to  enter  therein  at  length  the  (Va.)  321;  Cox  v.  Wayt,  26  W.  Va. 
sherifTs  return  of  the  sale  of  real  estate  807 ;  Pringle  v.  Dunn,  37  Wis.  449;  19 
on  execution,  and  it  is  declared  that  Am.  Rep.  772 ;  Wade  on  Notice,  \ 
such  docket  entries  shall  be  taken  and  124. 

deemed  to  be  a  record.    All  persons  in-  6.  Bailey  v.  Godfrey,   54  111.  507 ;  5 

terested    in  the    real    estate    sold  are  Am.  Rep.  157. 

l>ound  to  take  notice  of  such  record,  6.  Webb  on  Rec.  Tit.,  §    131 ;    Staf- 

and  are  thereby  put  upon  inquiry  as  to  ford  v.  Lick,  7  Cal.  479;   Self   v.  San- 

whether    the    real    estate    has     been  ford,  4    111.   App.  328 ;    Sigoumey  v. 

redeemed    or   not    from    the    sheriffs  Larned,  loPick.  (Mass.)  72.  See  Drew 

sale  thereof.    Maddux   v.  Watkins,  88  v,  Streeter,  137  Mass.  460. 

Ind.  74.  7.  4  Kent's  Com.    456 ;    Groodsell  v. 

8.  First  Nat.  Bank  v,  Hayzlett,  40  Sullivan,  40  Conn.  83.     See  dictum  to 

Iowa  659;  Columbia  Bank  v.  Jacobs,  this  effect  in  Bryson  v,  Penix,  18  Mo. 

10  Mich.  349;  81  Am.  Dec  792.  13;  Bissell  t>.  Nooney,  33  Conn.  411. 

4.  I  Dev.  on  Deeds,  ^  645,  n.  2 ;   Gal-  For  instances  where  record  was  not 

pin  V.Abbott,  6  Mich.  17;  Tillman  v,  made  within   a  reasonable  time,  see 
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claims,  must  be  first  duly  recorded  in  order  to  give  him  priority,' 
has  served  to  lessen  the  importance  of  this  question  by  turning 
the  decisions  which  would  otherwise  come  thereunder  on  another 
and  simpler  consideration — namely,  the  question  of  priority  of 
record.* 

Many  statutes  prescribe  a  certain  period  within  which  an 
instrument  must  be  recorded.*  If  a  writing  is  recorded  before  the 
expiration  of  the  period  specified,  it  will  relate  back  to  the  date 
of  its  execution  and  take  precedence  of  subsequent  instru- 
ments, although  they  may  be  first  recorded.*  But  an  instrument 
recorded  after  the  time  limited  will  not  have  such  retrospective 
effect,  and  a  subsequent  instrument  which  is  executed  before  such 
record  is  made,  will  take  precedence.*     By  the  statutes  of  some 

Wilson  V,  Nulligan,  7^  Mo.  41 ;  Givan-  lard  v,  Cocke,  19  Ala.  188 ;  Harding  v, 

ovitch  V.  Hebrew  Congregation,  36  La.  Allen,  70  Md.  395 ;  Sanborn  v.  Adair, 

Ann.  272.  29  N.  J.  Eq.  338;  Northrup  v,  Brehmer, 

1.  Stim.  Am.  Stat.  L.,  §  161  x.  8  Ohio  392. 

2.  See  Den  v.  Richman,  13  N.  J.  L.  It  has  been  considered  that  this  Is 
43;  Fleschner  v.Sumpter,  12  Oregon  true  only  when  the  subsequent  instru* 
161 ;  Webb  on  Rec.  Tit,  §  133.  ment  has  been  executed  after  the  ezpi- 

S.  Stim.  Am.  Stat.  L.,  (  1015.  ration  of  the  period  given  for  the  re- 

4.  Clarke  v.  White,  I3  Pet.  (U.  S.)  cordation  of  the  prior  one,  as  well  as 

178;    Betz  V.  MuUin,    62   Ala.    365;  before  it  is  recorded.     Martin  v.   Wil* 

Nichols  V,  Hampton,  46  Ga.  353 ;  Mel-  Hams,  27  Ga.  406.    This  decision  is  put 

ross  V.  Scott,  18  Ind.  250;  E^ton  v,  Mc-  on  the  ground  that  the  grantee  in  the 

Kahan,  91  Ind.  109;  Dale  xk  Arnold,  2  Junior  deed  had   no  equity  because  he 

Bibb  ( Ky.)  605 ;  McConnell  v.  Brown,  happened   to  have  bought  during  the 

Litt.   Sel.   Cas.  (Ky.)   462;    Brecken-  time  allowed  for  the  recordihg  of  the 

ridge  v.  Todd,  3  T.  B.  Mon.  ( Ky.)  54 ;  16  prior  deed,  the  court  saying  that  had  he 

Am.  Dec  83 ;  Hill  v,  Jackson,  9  Ired.  bought  ailer  that  time  without  notice, 

(N.  Car.)  333;  Phelps  v.  Barnhart,88  his  equities  would  have  been  entirely 

N.  Car.  333;  Slansell  v.  Roberts,   13  different.    This  reasoning  is  criticised 

Ohio  148;  Parke  v.  Neeley,  90  Pa.  St.  by    Mr.    Webb,    who    says:  "Such  a 

52;    Bismarck    Bldg.    etc.  Assoc,     v.  ground  is,  however,  entirely  untenable. 

Bolster,  92  Pa.  St.  123;  Steele  v,  Man-  since  a  subsequent  purchaser  must  in 

sell,  6   Rich.  (S.   Car.)  443;  King   v,  all  cases  have  no  knowledge  whatever 

Frazer,  23  S.  Car.  543;  Martin  v.  Sale,  of  the  prior  conveyance;  and  in  later 

Bailey  E^.  (S.  Car.)  6.  cases,  by  the  same  court,  the  preference 

In    Mississippi^   the   express  provi-  given  to  the  deed  oldest  in  date,  where 

sions  of  the  statute  seem  to  be  to  this  both   are    recorded   after  the  time,  is 

effect.     Claiborne  v.  Holmes,  51  Miss,  placed  upon  a  construction  of  the  terms 

146.  in  the  statute."     Webb  on  Rec.   Tit, 

When  it  is  remembered  that  at  com-  par.  133,  citing' the  following  cases  to 

mon  law   a  conveyance  was  valid  even  the  last  clause  :     Roe  v.  Maund,  48  Ga. 

as  to   third  persons  without  registra-  461;  Webb  v,  Wilcher,  33  Ga.  565;  and 

tion,  and  a  provision   for  the  registra-  see  Hockenhull  v,  Inman,  80  Ga.  89. 

tion  of  a  conveyance  within  a  certain  Likewise,    in    Schaeifer  v.  Fithim,  17 

time  is  simply  a  statutory  imposition  Ind.  463,  a  case  where  deeds  were  given 

of  an   additional  requirement  in  con-  to  A  and  B,  and  were  afterwards  can- 

veyancing^,  it  will  be  seen  that  this  is  celed,  and    new  deeds  were  made    to 

the  only  reasonable  rule.    See  Clarke  their  wives,  who  had  no  notice  of  the 

r\  White,  12  Pet  (U.  S.)  178.  prior  deeds  to  their  husbands,  the  court 

Gbattel   Mortgage!. — The  rule  stated  by  Worden,  J.,  said:     "It  would  seem 

in     the    text  has  been    held    to    not  to  be  wholly  immaterial   whether  the 

apply  to  chattel  mortgages,  although  subsequent  conveyance  was  made  be- 

fhe  provision   as  to  time  is  the  same,  fore,  or    after,    the  expiration  of  the 

Drew  7'.  Streeter,  137  Mass.  460.  ninety  days  limited  for  the  recording  of 

5.  WallisT.  Rhea.  12  Ala.  646;  Pol-  the  first." 
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States,  it  must  also  be  first  recorded,^  but  in  the  absence  of  such 
statute,  the  omission  to  record  the  subsequent  instrument  within 
Its  statutory  time  cannot  affect  its  relation  to  the  prior  one.*  The 
recording  of  a  writing  after  the  specific  time  will,  however,  be 
treated  as  notice  from  the  time  the  record  is  effected,  and  be  a  pro- 
tection against  conveyances  or  incumbrances  made  subsequently 
thereto.  If  not  declared  by  statute,  this  rule  can  be  deduced 
from  the  spirit  and  purpose  of  these  statutes,'  although  most  of 
the  decisions  to  this  effect  are  probably  made  pursuant  to  the 
terms  of  the  statutes  which  seem  to  give  this  effect  to  such  tardy 
recordation.*    The  only  difference,  therefore,  between  recording 

1.  Fleschner  v.  Sumpter«  12  Oregon     would    be  notice  to  subsequent  pur- 
x6i ;  Sonder  v.  Morrow,  33  Pa.  St.  83.    chasers.     In  Trisler  r.  Trisler,  38  Ind. 

By  the  Georgia  Code.  ^  2663,  a  sub-  382,  the  court  by  Buskirk,  }.,  said  of 

sequent  mortgage,  in  order  to  take  pre-  this  construction :  "It  is  so  reasonable, 

-cedence  of  a  prior  one,  must  be    duly  and  the  consequences  would  be  so  dis- 

recorded,  that   is,  recorded   within    its  astrous  of  giving  this  statute  a  literal 

time.     Martin  v.  Williams,  27  Ga.  406;  construction,  that  we  are  inclined  to 

Myers    t\    Picquet,  61    Ga.    260.    As  adhere  to  such  construction.    Besides, 

against  a  lien  of  judgment  a  mortgage  it  can  hardly  be  said  that  a  person  is  a 

must  be  recorded  before  the  rendition  of  purchaser    in     good    faith,    who    is 

the  judgment.     Webb  on  Rec.  Tit.,  p.  chargeable  with,  and  is  bound  to  take 

214,  note;  Richards  v.  Myers,  63  Ga.  notice  of  the  fact  that  there  is  a  deed 

762;  Janes  v,  Penney.  76  Ga.  796.  spread  upon   the   records  to  another 

2.  McGuire  v.  Barker,  61   Ga.    339;  person  for  the  lands  that  he  is  pur- 
.Schaeffer    v.    Fithian,     17     Ind.    463;  chasing." 

Northrup    v.    Brehmer,    8  Ohio    392.  In   Steele  v.    Mansel,  6    Rich.  (S. 

But  see  McNamee  v,  Huckabee,  30  S.  Car.)  454,  it  is  said:  "By  delaying  be* 

•Car.  190;  Leger  v,  Doyle,  11  Rich.  (S.  yond  the  prescribed  time,  the  grantee 

Car.)  109;  70  Am.  Dec.  2^0.  in  a  deed  has  lost  the  right  to  insist 

8.  I  Dev.  on  Deeds,  ^  025;  Meni   v,  that  the  tardy  registration  shall  have 

Rathbone,  21  Ind.  454;  Runyan  v,  Mc-  relation  to  the  date  of  the  deed  so  as 

Clelland,  24  Ind.  165;   Trisler  t^.  Tris-  to  prevail  against  intervening  claims, 

ler,  38  Ind.  282;  Gilchrist  v.  Gough,  63  but  why  should  he  lose  the  benefit  of 

Ind.  576;  30  Am.  Rep.  250;   Plume   v,  registration  from  the  date  it  wa<(  made? 

Bone,  13    N.  J.    L.  63;  Fleschner  v.  As  regards  notice  to  be  obtained  hj 

Sumpter,  12  Oregon  161.    See  Graham  search  of  a  registry,  the  same  search 

v.  State,  2^  Pa.  St.  323.  which   would    disclose  a  deed  regis- 

In  Meni  z\  Rathbone,  21  Ind.  454,  tered  within  the  prescribed  time, 
where  it  was  claimed  that  a  record  would  disclose  one  registered  after  the 
made  after  the  expiration  of  the  speci-  expiration  of  the  time ;  and  the  same 
fied  time  would  be  of  no  effect  for  any  fraud  or  disappointment  of  past  ex- 
purpose,  the  court  by  Hanna,  ].,  said :  pectation,  which  would  arise  from  the 
**If  the  construction  insisted  upon  by  first  deed  being  registered  between 
the  appellants  is  correct,  then  a  deed,  the  search  and  the  execution  of  a  sec- 
etc.,  should  not  go  upon  the  records,  ond  one,  miepht  ensue,  whether  the 
unless  placed  there  within  the  time  registration  of  the  first  one  was  or  was 
designated  by  the  statute.  For  it  not  within  the  prescribed  time  from 
could  be  no  notice  to  one  who  should  its  date." 

purchase,  even  after  it  was  so  recorded.  4.  DeLane  t>.  Moore,   14   How.  (U. 

This  construction,  we  cannot    adopt;  S.)  253;  Mallory  t;.  Stodder,6  Ala.8ox; 

we  think  that  a  man  could  not  be  con-  Hand  v,  McKinney,  25  Ga.  648;  Lee  v. 

-sidered  as  standing  in  the  position  of  a  Cato,  27  Ga.  637;   73  Am.    I>ec.  746; 

purchaser  in  good  faith,  who  should  Allen  v.  Holding,  29  Ga.  485 ;  Williams 

buy  and  take  title  in  view  of  a   re-  v.  Logan,   32    Ga.    165;    Williams    r. 

corded  deed  of  an  already  outstanding  Adams,  43  Ga.  407;  Adair  v.  Davis,  71 

title ;  but    that  he  would   be   buying  Ga.  769;  Hockenhull  v,  Inman,  80  Ga. 

with  notice.    That  is,  that  the  record  89;  McRaven  v,  McGuire,  9  Smed.  & 
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within  the  time  specified  and  afterwards  is,  that  in  the  first  case^ 
the  record  is  notice  from  the  time  of  execution ;  in  the  latter 
from  the  time  of  record.^ 

An  instrument  may  ordinarily  be  registered  at  any  time  after 
its  execution.*  And,  since  the  recording  of  an  instrument  is  no 
part  of  its  execution,  the  period  of  recordation  is  not  restricted 
by  the  terms  or  policy  of  the  statutes  to  the  lifetime  of  the 
grantor  in  a  deed  or  mortgage,  but  recordation  may  take  place 
after  his  death.*  But  in  the  ifeglect  to  record  a  deed  for  an  un- 
usually great  length  of  time,  may  be  a  significant  circumstance 
when  it  is  attacked  as  fraudulent  and  forged,*  and  it  has  even  been 
held  that  where  a  deed  had  not  been  recorded  until  so  great  a 
length  of  time,  after  it  purported  to  have  been  executed,  as  pre- 
cluded the  party  to  be  affected  by  it  from  every  reasonable  oppor- 
tunity of  detecting  any  fraud,  imposition,  or  forgery,  that  may 
have  been  practiced  in  the  case,  it  could  not  be  considered  as  a 
regularly  recorded  deed  so  as  to  authorize  the  reading  of  the 
copy  of  it  in  evidence.* 

When  an  instrument  belongs  to  one  of  two  classes  of  instru- , 
ments  having  a  different  allowance  of  time  for  their  record,  the 

M.  (Miss.)  34;  Irvin  v.  Smith,  17  Ohio  tected  against  a  levy  on  the  property 

226;  Leger  v,  Doyle,  11  Rich.  (S.  Car.)  made  subsequently  to  the  recording. 

109;  70  Am.  Dec.  240;  Belk  v,  Massey,  Wilson  r.  Leslie,  ao  Ohio  161.    But  it 

II  Rich.  (S.  Car.)  614;  King  v.  Eraser,  seems  that  if  a  lien  is  acquired  by  levy 

23  S.  Car.  543;  South  Carolina  S.  &  T.  of  execution  before  the  recording  of 

Co.   ^^   McPherson,   26    S.  Car.  431;  the  mortgage,  it  can  be  of  no  impor- 

Mowry  i;.  Crocker  (S.  Car.  1890),    12  tance  that  a  reasonable  time  for  the 

S.  £.  Rep.  3.  recording  of   the    mortgage  has  not 

1.  See  Anderson  v,  Dagas,  29  Ga.  elapsed;  by  the  employment  of  the 
440.  word  "forthwith"  in  the  statute  it  was 

2.  Stewart  v.  Mathews,  19  Fla.  752 ;  not  intended  to  leave  the  question  of 
Reese  z\  Taylor,  25  Fla.  283;  Finley  r.  priority  open  to  controversy  upon  the 
Spratt,  14  Bush  (Ky.)  225;  Citizens'  facts  of  each  case.  Cass  t*.  Rothman, 
Bank  v.  Ferry,  32  La.  Ann.  310;  Sel-  42  Ohio  St.  382.  See  Forthwith, 
lers  V.  Sellers,  c^  N.  Car.  13;  Steele  v,  vol.  8,  p.  571. 

Mansell,  6  Rich.  (S.  Car.)  437;  Leger  3.  i  Jones  on  Mortg.,  $  545;  2  Min. 

V.  Doyle,  II  Rich.  (S.  Car.)  109;  70  Inst,  §  857;  Terry  v.  Briggfs,  12  Met. 

Am.  Dec.  240.  (Mass.)  17. 

Bacorded  'Tortliwitli."  —  A  chattel  A  deed  or  mortgage,  though  re- 
mortgage  may  be  recorded  at  any  time  corded  after  the  grantor's  death,  is  not 
after  its  execution  and  be  valid  as  for  that  reason  inoperative  as  against 
against  an  attachment  made  after  the  the  grantor's  general  creditors  having 
record,  although  the  statute  provides  no  specific  lien  on  the  property.  Has- 
that  the  mortgage  must  "be  forthwith  kell  i'.  Bissell,  11  Conn.  174;  Gill  v, 
deposited,  etc.,"  for  record.  Gibson  t*.  Pinney,  12  Ohio  St.  38 ;  McCandlish  v. 
Warden,  14  Wall.  (U.  S.)  244.  So  Keen,  13  Gratt.  (Va.)  615. 
held  where  a  mortgage  executed  4.  See  Sibley  v,  Haslam,  75  Ga.  490; 
August  17,  1880,  the  mortgage  debt  Ross  v.  Prentice,  4  McLean  (U.  S.) 
coming  due  August  27,  18S0,  was  filed  106. 

for   record    September  4,    1880,    two  B.  Longworth   v.  Close,  i  McLean 

clays  before  an  attachment  was  levied  (U.S.)  282.    See  also  Reese  v.  Taylor, 

upon  the  mortgaged   property.      Mc-  25  Fla.  283. 

Vay  v.  English,  30  Kan.  368.     Under  a  But  by  the  statutes  of  some  States 

statute  using  the  same  expression,  a  an  instrument  cannot  be  recorded  at 

chattel  mortgage  dated  March  12, 185 1,  all  unless  it  is  recorded  within  a  cer- 

and  recorded  March  20,  1851,  was  pro-  tain  date.    Stim.  Am.  Stat.  L.,  ^  1616. 
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time  in  which  such  instrument  is  to  be  recorded  ought  to  be  gov- 
erned by  the  same  considerations  that  control  in  determining  the 
book  in  which  it  is  to  be  recorded.^ 

2.  Place  of  Eecord— ^^.  In  the  Case  of  Real  Property.— 
The  various  statutes  require  that  a  deed  or  other  instrument  af- 
fecting land  shall  be  recorded  in  the  county  where  the  land  con- 
veyed or  affected  by  it  is  situated.*     It  is  necessary  to  the  valid- 
ity of  an  instrument  that  it  be  recorded  in  the  place  designated 
by  law  ;  if  registered  elsewhere  itVould  not  suffice  to  protect  the 
grantee  against  a  subsequent  conveyance  or  incumbrance.'    So 
when  a  deed  or  mortgage  conveys  separate  and  distinct  parcels 
of  land  lying  in  different  counties^  it  must  be  recorded  in  each  of 
those  counties ;  recording  the   instrument  in  only  one  of  the 
counties  will  only  be  notice  to  subsequent  purchasers  of  the  part 
of  the  land  situated  in  that  county.*     Where  distinct    but  adja- 
cent tracts  of  land   lying  in  different  counties,  are  conveyed  by 
one  deed,  the  recording  of  the  deed  in  only  one  of  the  counties,, 
is  not  effectual  in  regard  to  the  land  lying  in  the  other  county.^ 
And  the  cases  go  further:  an  instrument  conveying  or  affecting 
a  single  tract  of  land  which  extends  into  several  counties  must 
be  recorded  in  each  of  those  counties ;  the  grantee  thereunder 
will  not  be  protected  against  subsequent  purchasers  of  that  part 
of  the  land  lying  in  the  county  or  counties  where  the  instrument 
is  not  recorded.® 

If  an  instrument  has  been  recorded  in  the  proper  county,  but^ 
by  a  subsequent  change  of  the  county  boundaries,  the  land  falls 
within  the  boundaries  of  another  county,  such  change  will  not 

1.  See  infra^  this  title,  Record  Book.  5.  Horsley  v.  Garth,  a  Gratt  (V».) 
An  instrument  which  was  an  absolute  471;  44  Am.  Dec.  393.  In  this  case  it 
deed  upon  its  face,  but  in  fact  a  mort-  was  determined  that,  although  land- 
gage,  was  held  properly  recorded  at  mar  have  been  held  by  the  proprietor^ 
any  time  before  the  expiration  of  the  and  by  him  offered  for  sale  as  one  tract, 
six  months  allowed  for  the  recording  of  yet,  where  a  navigable  stream  is  the 
deeds.  Kemper  v,  Campbell,  44  Ohio  dividing  line  between  the  two  counties, 
St.  210.  and  so  separates  the  land  as  to  throw 

2.  Stim.  Am.  Stat.  L.,  ^  1614.  part  on  one  side  of  the  stream,  and  part 
8.  Lewis  V.  Baird,   3    McLean   (U.    on  the  other,  the  parts    so  separated 

S.)  56;  Beaver  v.  Frick  Co.,  ^3   Ark.  must    be    regarded   as  distinct  tracts, 

18;   St.  John   V,  Conger,   40   111.   535;  and  registry  in  one    of   the    counties 

Cohen  v.  Barton  (Md.),  21    Atl.  Rep.  would  not  suffice  under  the  statute  re- 

63;  Moore  v.  Davej,    1  N.  Mex.    303;  quirement     that     registration    should 

King  XK  Portis,  77  N.  Car.   25;    Secrest  take  place  in  "the  county,  city,  or  cor 

1:;.  Jones,  21  Tex.  I2x;  Hawley   Xf,  Bui-  poration  in  which   the    land    or   part 

lock,    29  Tex.   216;    Stewart    v.    Mc-  thereof  lieth."     2  Min.  Inst,  852. 

Sweenej',  14  Wis.  468;  Brown  v.  Edson,  6.  Ludlow  v,  Clinton  Line  R.  Co.,  i 

23  Vt.  4-^5.     See  Harrison  v,  Strother,  Flip.  (U.  S.)  25;  Harper  v.  Tapley,  35 

1  Bay  (S.  Car.)  332;  Kerns  v,  Swope,  Miss.  506;    Oberholtzer's  Appeal,  124 

2  Watts  (Pa.)  75.  Pa.  SL  583.       See  also  Van  Meter  v. 
And  it  is,  of  course,  immaterial  that  Knight,  32  Minn.  205.       But    comf^r% 

the    instrument    is     recorded    in    the     Simm  r.  Read,  Cooke  (Tenn.)  346. 
wrong  county  under  a  mistake  as  to        The  decisions    supporting  the  text 
the  true  locality  of  the  land.      Adams     were  made  under  a  general  statutory 
V,  Havden,  60  Tex.  223.  provision  requiring  deeda,  etc.,    to  be 

4.  ^errin  r.  Reed.  35  Vt.  2.  recorded  in  the  county  where  the  land: 
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affect  the  validity  of  the  recordation,  and  necessitate  a  re-record 
of  the  instrument  in  the  new  county.^  But,  where  the  change  in 
the  county  boundaries  is  made  after  the  execution  of  an  instru- 
ment, but  before  its  record,  it  must  be  recorded  in  that  county  in 
which  the  land  lies  at  the  time  of  its  recordation.^ 

*.  In  the  Case  of  Personal  Property. — The  statutes  of 

the  different  States  show  a  considerable  lack  of  uniformity  in  the 
provisions  which  establish  the  place  for  recording  title  to  per- 
sonal property.  It  is  obvious  that  whatever  idea  of  place  may 
be  attached  for  any  purpose  to  most  chattels  is  purely  conven- 
tional, the  things  having  in  themselves  no  natural  locality.  And 
the  place  where  the  property  is  has  not  always  been  selected  to 
determine  the  place  of  recording  title  to  it ;  the  more  usual  pro- 
visions make  the  county  or  town  where  the  mortgagor  resides, 
or  if  he  be  out  of  the  State,  the  county  or  town  where  the  prop- 
erty is,  the  proper  place  of  record.*  Yet  in  some  States,  the 
record  must  also,  in  all  cases,  be  made  in  the  county  where  the 
property  is.*  The  statutes  must  be  strictly  followed  with 
respect  to  the  place  of  record  ;  a  record  in  the  wrong  county  can- 
not charge  with  notice.^ 

When  the  statute  requires  an  instrument  to  be  recorded  where 
the  grantor  therein  resides^  it  must  be  followed  irrespective  of 
the  situs  of  the  property®  or  the  place  where  the  mortgagor 

lies.  Under  statutes  requiring  a  deed  aHes  of  counties  and  provide  means 
to  be  recorded  in  the  county  where  the  whereby  their  true  localities  on  the 
land,  or  any  part  thereof  lies,  it  need  ground  may  be  determined,  and  when 
not  be  recorded  in  each  county  into  these  methods  have  been  pursued  and 
which  the  land  extends.  Record  in  any  the  line  or  lines  ascertained  as  by  law  re- 
one  of  such  counties  is  sufficient.  Conn  quired  to  be,  the  line  or  lines  so  estab- 
V,  Menifee,  3  A.  K.  Marsh.  (Ky.)  396;  lished  should  be  considered  the  true 
12  Am.  Dec.  417.  '  oneswhethermathematically  soor  not." 
1.  Stebbins  v,  Duncan,  108  U.  S.  32;  2.  Astor  v.  Wells,  4  Wheat.  (U.  S.) 
Hayden  v,  Nutt,  4  La.  Ann.  65;  Elli-  466;  Garrison  v,  Haydon,  i  J.  J. 
son  V,  Her,  23  La.  Ann.  470;  Parish  xu  Marsh.  (Ky.)  222;  19  Am.  Dec.  70; 
Edrington,  40  La.  Ann.  633;  Koerper  Stewart  v.  McSweeny,  14  Wis.  468. 
t^.  St.  Paul,  etc.,*  R.  Co.,  40  Minn.  133;  See  also  Bell  v,  Fry^  5  Dana  (Ky.) 
Hill  V.Wilson,  4  Rich.  (S.  Car.)  521;  344. 

55  Am.   Dec.  696;  McKissick  v.  Col-  8.  Stim.  Am.  Stat.  L.,  ^  4532. 

quhoun,  18  Tex.  148;  Howard  v.  Col-  4.  Stim.  Am.  Stat.  L.,  §  4532  (2). 

quhoun,  28  Tex.  1^4;  Melton  v.  Tur-  5.  Bither  v.  Buswell.  51  Me.  601;  Co- 

ner,   38  Tex.  81;  Jones  v.  Powers,  65  hen  v.  Barton  (Md.  1891),  31  Atl.  Rep. 

Tex.  307.  63;  London  v,  Youmans,  31    S.  Car. 

Registration    made  in   a   county  in  147;  Davis  v.  Loftin,  6  Tex.  489. 

which  land  is  shown  to  be  by  legal  es-  6.  Vaughn  v.  Bell,  9  B    Mon.  (Ky.) 

tablishment  of  the  county  lines,  will  be  477;  Singleton  v.  Young,  3  Dana  (Ky.) 

held  valid   registry,  even  if  the  county  559;  Reynolds  v.  Case,  60  Mich.  76; 

commisMoner^  court  has  power  to,  and  Powers  v.  Freeman,  3   Lans.  (N.  V.) 

subsequently  actually  does,  cause  other  137. 

lines  to  be  established,  which  exclude  Rettdenoe    of    Corporation. — Within 

from  the  country  in  which  registration  these  statutes,  the  place  of  residence  of 

has   been    made,   land   conveyed  by  a  a  corporation  is  where  it  has  its  princi- 

deed    formerly    registered.     Jones*  v.  pal  place  of  business.  Wright  v.  Bundy, 

Powers,  65  Tex.  207.    In  this  case  the  11  Ind.  398;   Nelson  r.   Neil,   15  Hun 

court  by    Stay  ton,   J.,    said:  *'It  rests  (N.  Y.) '383.    But  a  corporation  must 

with  the  legislature  to  define  the  bound-  dwell  in  the  place  of  its  creation,  and 
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conducts  his  business.^  The  instrument  must  be  recorded  in  the 
county  which  is  his  permanent  residence*  at  the  time  of  the 
execution  of  the  instrument.^  An  instrument  executed  by  two 
or  more  persons  residing  in  different  counties  or  towns  in  the 
same  State,  must  be  recorded  in  each  place  in  which  such  per- 
sons  reside.^  If  some  of  the  grantors  in  an  instrument  reside  in 
the  State,  and  others  of  them  without  the  State,  the  instrument 
must  be  recorded  in  the  counties  in  which  such  residents  live.^ 

The  statutes  of  one  State  requiring  mortgages  or  other  instru- 
ments dealing  with  personal  property  to  be  recorded  in  the  town 
or  county  where  the  mortgagors  reside,  do  not  apply  to  mort- 
gages made  by  its  citizens  in  another  State.®  It  is  a  case  where 
the  lex  loci  contractus  must  govern.  Although  the  requirement 
that  an  instrument  conveying  or  affecting  movable  chattels 
shall  be  recorded  in  the  place  where  the  property  is  situate  may 

cannot  migrate  to  another  sovereignty,  with  the  common-law  conception  of 
Wherefore,  the  mere  fact  that  a  corpb-  partnership  that  it  is  not  a  thing  in  anj 
ration  has  a  place  of  business  in  a  cer-  way  distinct  or  separate  from  the  mem- 
tain  State  does  not  make  it  a  resident  hers  composing  it.  See  Partnership, 
of  that  State,  and  there  can  be  no  valid  vol.  17,  p.  018.  It  has  been  said  that  a 
registry  of  a  mortgage  of  personal  prop-  firm  can  have  no  place  of  residence, 
erty  in  such  State,  under  a  statute  of  Granger  v.  Adams,  90  Ind.  87.  And 
that  State,  which  requires  a  chattel  it  is  undoubtedly  established  by  the 
mortgage  to  be  recorded  *4n  the  county  weight  of  authority  that,  under  the 
in  which  the  mortgagor  resides,"  if  it  is  statutes  requiring  chattel  mortgages  to 
executed  by  a  foreign  corporation,  be  recorded  in  the  place  where  the 
Watson  V,  Thompson  Lumb.  Co.,  49  mortgagor  resides,  a  chattel  mortgage. 
Ark.  83;  Cook  v.  Hager,  3  Colo,  executed  by  a  firm  upon  firm  property, 
386.  must  be  recorded  in  the  county  or 
1.  Weaver  v.  Chunn,  99  N.  Car.  town  where  the  individual  members  of 
431.  the  firm  severally  reside.    Stewart  tr. 

3.  Boyd  V.  Beck,  20  Ala.  703;  Vaughn  Piatt,  loi  U.  S.  731;  9  Myers  Fed.  Dec^ 
V,  Bell,  9  B.  Mon.  (Ky.)  447;  Briggs  t;.  §  1773-1781;  Granger  v.  Adams,  90 
Leitelt,  41  Mich.  79.  Ind.  ^;  Br^rgs  v.  Seitelt,  41  Mich.  79; 

8.  Reynolds  v.  Case,  60  Mich.  76;  Westlake  v.  Westlake,  47  Ohio  St 315; 

Powers  V,  Freeman,  2  Lans.  (N.  Y.)  Kane  v.  Rice,  10  Nat.  Bankr.  Reg.  460. 

127;  Hicks  V,  Williams,  17  Barb.  tN.  See  also  Partnership,  vol.  17,  p.  910, 

Y.)  523.  n.  6.    But  see,  Chattbl  Mortgages, 

But  a  mortgage  executed  by  a  person  vol.  3,  p.  193;  Hubbardson  Lumber  Co. 

living  in  one  county  upon  a  crop  to  be  v.  Covert,  35  Mich.  254. 

planted  on  land  bought  by  him   in  an-  Oarporatlom. — A  chattel  mortgage  in 

other,  to  which  he  contemplated  remov-  which  a    corporation   is  the   grantor, 

ing  and  to  which  he  afterwards  did  re-  need  only   be    recorded  in    the  place 

move,  was  held   properly  registered  in  where  it  has  its  principal  business  of- 

such  latter  county.     Harris  v.  Jones,  fice.    Wright  v.  Bundy,  11  Ind.  398; 

83  N.  Car.  317.  Nelson  v.  Neil,  15  Hun  (N.  Y.)  383. 

4.  Rich  v»  Roberts.  48  Me.  548;  Mor-  5.  Pingrey  on  Chat.  Morte^  f  364; 
rill  v»  Sanford,  49  Me.  566;  Rich  t/.  DeCaurcey  v,  Collins,  21  N.  J.  Eq.  357. 
Roberts,  50  Me.  395 ;  Altmaii  v,  Guy,  As  has  been  said,  the  statutes  in  most 
41  Ohio  St.  598.  States   provide  that,  when  the  mort- 

Joint  owners  come  within  the  appli-  gagor  resides    out  of   the  State,  tfie 

cation   of   this    rule.    See    Chattel  mortgage  must  be   recorded    in  the 

Mortgages,  vol.  3,  p.  193,  note.  place  where  the  chattels  are. 

Restdence  of  Paxtnsrslilp. — Giving  a  6.  Longworthy  v.  Little,   13  Cosh, 

partnership,  as  such,  a  place  of  resi-  (Mass.)  109.   SeeMershonv.  Wheeler, 

dence  would  seemingly  not  be  in  accord  76  Wis.  502. 
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not  be  in  strict  harmony  with  the  common-law  doctrine  that  the 
disposition  of  movables  is  to  be  governed  by  the  law  of  the  domi- 
cile of  the  owner,  it  is  certainly  competent  for  a  State  to  adopt  a 
modification  of  this  kind  to  the  disposition  of  any  property  within 
its  territorial  limits.^ 

Where  the  statutes  require  a  chattel  mortgage  to  be  in  all 
cases  filed  at  the  place  where  the  property  is  situate,  and  also 
where  the  mortgagor  resides,  filing  in  one  of  such  places  is  not 
sufficient.*  A  subsequent  purchaser  is  not  bound  to  search  the 
records  in  both  places.  No  reason  is  perceived  why  the  rules,, 
long  established  in  England^  in  connection  with  the  probate  of 
wills  and  grant  of  administration,  which  assigns  a  locality  to 
every  subject  of  personal  property,  may  not  be  invoked  to  de- 
termine the  place  of  record  under  the  provisions  of  the  recording: 
acts  which  require  registration  in  the  place  wherein  the  chattels 
mav  be.^ 

It  is  sometimes  provided  that  when  the  mortgagor  removes,  or 
the  property  is  removed  to  another  county,  the  mortgage  must, 
within  a  certain  time,  be  filed  in  the  county  to  which  the  re- 
moval is  made.*  But  this  is  only  necessary  under  express  pro- 
visions to  this  effect.  Statutes  requiring  recordation  ordinarily 
refer  only  to  the  time  of  the  execution  of  the  instrument,  and  if 
a  record  has  been  duly  made,  a  subsequent  removal  of  the  prop- 
erty or  change  of  habitancy  will  not  necessitate  another  record 
in  such  new  situs  or  abode.* 

3.  Prerequisites  to  Eeoordation — a.  Of  the  Instrument. — In* 
order  that  the  effects  of  registration  may  attach  to  an  instrument  it 

1.  Golden  v,  Cockril,  i  Kan.  3^9;  Weaver,  6  Cush.  (Mass.)  398 ;  Elson  7'. 
Denny  r\  Faulkner,  2a  Kan.  09;  Barrier,  56  Miss.  394 ;  Bevans  v,  Bol- 
Montgomery  V.  Wight,  8  Mich.  1^3;  ton,  31  Mo.  437;  Feurt  v,  Rowell,  63 
Boydson  v,  Goodrich,  49  Mich.  65;  Mo.  524 ;  Coal  v.  Roche,  20  Neb.  550; 
Lathe  r.  Schoif,  60  N.  H.  34;  Crosby  Grand  Island  Banking  Cc.  v.  Frey,  33 
t\  Huston,  I  Tex.  203.  See  Conflict  Neb.  66;  Hicks  v,  Williams,  17  Barb. 
OF  Laws,  vol.  3,  p.  570,  n.  3.  (N,  Y.)  523 ;  Nichols  v.  Mase,  25  Hun 

2.  Lundberger  v.  Northwestern  Ele-  (N.Y.)64o;  Harris  v.  Allen,  104  N. 
vator  Co.,  42  Minn.  37.  Car.  86;  Parks  v.  Hillard,  i  Tex.  350. 

8.  3  Min.  Inst.  853.    For  a  compila-  ^^^  »J«^  Chattel  Mortgages,  vol.  3, 

tion  of  those  rules,  ^e  Situs.  ^^ But'the^Supreme  Courts  of  Vermont 

4.  Wilkinson  v.  King,  81  Ala.  ic6;  and  Michigan  have  decided  that  a. 
Reed  v.  Spikes  (Tex.  1890),  15  S.  W.  chattel  mortgage,  executed  and  re- 
Rep.  1 32.  corded  according  to  the  laws  of  another 

If  a  mortgagee  is  not  properly  re-  State,  where  there  is  no  change  of  pos- 

corded  at  the  time  of  its  execution,  session,  will  not  be  valid  as  against  the 

subsequent  recordation   in  the  county  claims  of    attaching  creditors,  if  the- 

to  which  the  property   has   been  re*  property  is  removed  into  those  States. 

moved   was  held   ineffectual.     Pollak  Farnsward    v.    Shepard,  6   Vt.    521 ;; 

V.  Davidson,  87  Ala.  551.  Woodward  v.  Gates,  9  Vt.  361;  Grates: 

5.  Beall  V.  Willamson,  14  Ala.  55;  v.  Gaines,  loVt.  249;  Lynde  r.  Mel- 
Twelves  V,  Nevill,  39  Ala.  175;  Yar-  vin,  11  Vt.  686;  34" Am.  Dec.  717;  Ken- 
brought^.  Arnold,  30  Ark.  592;  Pease  dall  r.  Samson,  i2Vt.5i5;  Rockwood 
t^  Odenkirchen,  43  Conn.  415;  Smith  r.  CoUamer,  14  Vt.  141;  Skiff  v.. 
V.  McLean,  3^  Iowa  332;  Barrows  v.  Solace,  23  Vt.  279;  Montgomery  v- 
Turner,    50    Me.    137;      Brigham    t'.  Wight,  8  Mich.  143 
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must  be  a  valid  instrument ;  the  record  of  a  void  instrument  is  of 
no  effect.^ 

(i)  Signing^  Sealing^  and  Delivery. — Therefore,  when  signing 
and  sealing  are  necessary  to  the  validity  of  a  deed,  mortgage,  or 
other  instrument,  it  must  appear  upon  the  record  that  it  was 
properly  signed^  and  sealed.^  But  seal  need  not  appear  except 
when  it  is  necessary  to  the  validity  of  the  conveyance.  Thus, 
where  equitable  interests  are  recognized  as  the  proper  subjects 
of  registration,  and  a  record  has  been  made  of  an  unsealed  instni- 
ment  which,  although  void  as  a  conveyance  of  the  legal  title,  con- 
veys the  equitable  title,  the  record  will  be  sustained.* 

When  delivery  of  a  deed  or  other  instrument  is  necessary  to 
its  validity,  it  is  a  prerequisite  to  valid  registration.^  And,  as  there 
can  be  no  delivery  without  an  acceptance,  a  record  of  an  instni- 
ment  made  without  the  knowledge  or  consent  of  the  purchaser  is 
of  no  effect  until  it  has  been  accepted.®  The  acceptance 
by  the  purchaser  under  such  instrument  will  validate  the 
record  as  to  third  persons  from  the  time  of  the  acp 
ceptance.''  The  record  of  an  instrument  is  only  prima  facie  tn^ 
dence  of   its   delivery  -?   if  made  without  the  knowledge   and 

1.  Lootnis  V,    Brush,    36    Mich.  40;  166;  Weber  v.  Christen,  I2X  111.  91;  2 

Wright  V,  Lancaster,  48  Tex.  250;  Is-  Am.  St.  Rep.  68;  Woodbury  v.  Fisher, 

ham  V.  Bennington   Iron  Co.,  19  Vt.  30  Ind.  387;  83  Am.  Dec.  325;  Oznard 

230.      See    infray  this    title,   note    2,  v,    Blake,    45    Me.    602;    Samson  v. 

p.  561.  Thornton,  3  Met.  (Mass.)  27c;  37  Am. 

Forged  Deed. — The  recording  statutes,  Dec.  135;  Parker  v.  Hill,  8  Met 
requiring  all  instruments  affecting  (Mass.)  447;  Jackson  v.  Phipps,  i) 
the  title  to  land  to  be  recorded,  have  no  Johns.  (N.  Y.)  418;  Foster  v.  Beards- 
application  to  forged  deeds  and  other  ley,  47  Barb.  (N.  Y.)  505;  Welch  v. 
instruments,  as  they  cannot  affect  the  Sackett,  12  Wis.  243;  Miller  v,  Bline* 
title  to  land,  and  are  therefore  not  en-  bury,  21  Wis.  676;  McCutchin  r. 
titled  to  record.  And  innocent  pur-  Piatt,  22  Wis.  561;  Parmelee  v.  Simp- 
chasers,  without  notice  of  the  forgery,  son,  5  Wall.  (U.  S.)  8x. 
claiming  under  a  forged  deed  which  But  compare  Carnall  v.  Duval,  22 
has   been  placed  upon  the  records,  will  Ark.  136. 

not  have  a  good  title  as  aeainst  the  true        7.  Oznard    v,    Blake,  45    Me.  602; 

owner.     Pry  v.  Pry,  109  111.  466.  Hedge  %k  Drew,  12  Pick.  (Mass.)  141; 

3.  Shepherd  v,  Burkhalter,  13  Ga.  22  Am.  Dec.  416;  Parker  1/.  Hill,  8 
443;  58  Am.  Dec.  523.  Met.  (Mass.)  447;  Mutual  Ben.  L.  Ins. 

8.  Racouillat    v.  Sansevain,  32  Cal.  Co.  v.   Rowand,  26    N.   J.    £q.  389; 

376;  Racouillat  t^   Rene,  32  Cal.  450;  Farmers',    etc..  Bank  v.   Drury,  etc., 

Switzer  v,  Knapps,  10  Iowa  72;  74  Am.  Bank,  38  Vt.  426;  Gould  v.  Day,  94  U. 

Dec.  37 q.    See  Van  Rlswick  v.  Good-  S.  40^. 

hue,  50  Md.  57.  8.  Warren  v.  Jacksonyille,  15  111.  236; 

4.  McClurg  V,  Phillips,  57  Mo.  214;  Union  Mut.  L.  Ins.  Co.  v.  Campbell, 
Harrington  v,  Fortner,  58  Mo.  468;  9^  111.  267;  35  Am.  Rep.  166;  58  Am. 
Brydon  V.  Campbell,  40  Md.  331;  Wade  Dec.  610;  Deere  v.  Kelson,  73  Iowa 
on* Notice,  4  140;  Webb  on  Rec.  Tit.,  §  186;  Hutchins  v.  Dixon,  11  Md.  29; 
146.  Patrick  v.  Howard,  47  Mich.  40:  Stev- 

6.  Wade  on  Notice,  ^  141;  Fitzger-  ens  v.  Castel,  63  Mich,  iti;  Conlan  tr. 

mid  V.  Goff,  99   Ind.  a8;   Edwards  v.  Grace,  36  Minn.  2^6;  Bullitt  v.  Tavlor, 

Thorn,  25  Fla.  222.  34  Miss.  708;  69  Am.   Dec.  412;  Clai* 

.  8.  Herbert  v.  Herbert,  i  111.  354;  12  borne  v.  Holmes,  51   Miss.  153;  Tobin 

Am.  Dec.  192;  Union  Mut.  L.  Iiis.  Co.  v.  Bass,  85  Mo.  654;  55  Am.  Dec.  392; 

r.  Campbell,  95  111.  367;  35  Am.  Rep.  Standiford  t^.  Standiford,  97  Ma  231; 
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consent  of  the  purchaser  thereunder,  it  is  not  equivalent  to 

delivery.' 

(2)  Acknowledgment  and  Proof  of  Execution. — Acknowledg- 
ment  or  proof  of  the  execution  of  an  instrument  entitled  to  be 
recorded  has  usually  been  made  a  prerequisite  to  valid  recorda- 
tion,* in  order  to  insure  the  authenticity  of  the  instrument'  and 
to  prevent  one  person  from  personating  another  *  There  can 
be  no  valid  registration  without  a  compliance,  at  least  in  sub- 
stance with  this  requirement.*  But  under  a  few  early  statutes  the 
record  of  an  unacknowledged  or  defectively  acknowledged  deed 

Jackson  V.  Perkins,   2  Wend.  (N.  Y.)  Wilson  r.  Traer,  20  Iowa  231;  Willard 

308;  Gilbert  v.  North  American  F.  Ins.  v.  Cramer,  36  Iowa  22 ;  Greenwood  v, 

Co.,  23  Wend.  (N.  Y.)  43;  35  Am.  Dec.  Jenswold,  69  Iowa  53;    Wtckersham  v. 

541.  Chicago  Zinc  Co.,  18  Kan.  481;  26  Am. 

1.  Wellborn  v.  Weaver,  17  Ga.  267;  Rep.  784;  Meskimen  v.  Day,  35  Kan. 
•63  Am.  Dec.  235;  Herbert  v,  Herbert,  46;  Fisher  v.  Cowles,  41  Kan,  418;   Ed- 

I  111.3^4;  12  Am.  Dec.  102;  Weber  v.  wards   v.  Bunker,  9    Dana   (Ky.)   69; 

Christem.  121  111.  91;  2    Am.  St.  Rep.  Blight  v.  Banks,  6  T.  B.    Mon.    (Ky.) 

68;  Day  T'.  Griffith,  15  Iowa   104;  Na-  192;  17    Am.    Dec.    136;    DeWitt    v. 

tional  State  Bank  v.  Morse,  73  Iowa  Moulton,  17  Me.  418;  Brown  v.   Lunt, 

174;  5  Am.  St.  Rep.  670;  Woodbury  37  Me.  423 ;  Jones  v.  Roberts,  65  Me. 

V.  Fisher,  20  Ind.  387;  83   Am.   Dec.  273;  Johns  v.  Reardon,  3  Md.   Ch,  57; 

f25;  Patterson  v,  Snell,    67    Me.  559;  Johns  t^.  Scott,  5   Md.  81;   Cockey   v. 

iawkes  v.  Pike,  105  Mass.  560;  Par-  Milne,    16    Md.     200;    Sigourney     v. 

melee  f.  Simpson,  5  Wall.  (U.  S.)  81.  Larned,  10  Pick.  (Mass.)  72;   Blood  v. 

2.  Stim.  Am.  Stat.  L.,  f  1570.  Blood,  23  Pick.  (Mass.)  80;   Graves  v, 
8.  The    acknowledgment  will   estop  Graves,  o  Gray  (Mass.)  391;  Galpin  v. 

the  grantor    from    saying    his    signa-  Abbott,  6  Mich.  17;    Minor  v.,   Wil- 

ture  was  forged.    Chivington  x\  Colo-  loughby,  3  Minn.  225;  Parret  v.  Shaub- 

rado  Springs  Co.,  9  Colo.  597 ;  Webb  hut,  5  Minn.  323;  Tillman  v.  Cowand, 

on  Rec.  Tit.,  %  52,  n.  2.  12  Smed.  &  M.  (Miss.)   262;    Work  v. 

4.  McConnell    v.  Reed,  3   111.  371;  Harper,  24  Miss.  517;  Bass  v.  Estill,  50 

Livingstone  17.  Kettelle,  6  flL  116;  41  Miss.  300;  Lougbridge 'v.  Bowland,    5a 

Am.  Dec.  166.  Miss.  546;  Allen  v.  Moss,  27  Mo.  354; 

0.  Lord  Dunsany  f^.  Latouche,  i  Sch.  Lemay  v,  Poupenez,  35  Mo.  71;  Bishop 

ft    Lef.    137;    Hodgson    v.    Butts,    3  v.  Schneider,  46  Mo.  472;  2  Am.  Rep. 

Cranch   (U.  S.)  1(^5;  Strong  v.   Smith,  ^33;  Stephens  i;.  Hampton,  46  Mo.  404; 

\  McLean   (U«    §.)    362;    Schults    v.  Irwin  v,  Welch,  10  Neb.  479;   Hill  v. 

Moore,  i  McLean  (U.  S.)  520;  Hitz  v.  Gilman,  39  N.  H.  88;  Stevens  v,  Morse, 

Jenks,  123  U.  S.  298;  Tacoway  v.  Gault,  47  N.  H.  S33;  Lovell  ti.  Osgood,  60  N. 

20  Ark.  190;  73  Am.  Dec.  494;  Conner  H.  71;  Williams  v.  Birbeck,  HofTm.Ch. 

V,  Abbott,  35  Ark.  365;  Ford  v,  Burks,  (N.  Y.)  369;  Wetmore  v.  Roberts,    10 

}Q  Ark.  9j;    Hastings   v.   Vaughan,   c  How.  Pr.  C^,  Y.)  54;  Card  v.  Bird,   10 


37  Ark.  c 
Cal.  315; 


Mesick  v.  Southerland,6Car.  Paige  (N.  Y.)  435;  Stoddard  v.  Rotton, 

297;  Carter  v.  Champion,  8  Conn.  549;  5  Bosw.  (N.  Y.)  383;  James  v.  Morey, 

21  Am.  Dec.  695;  Sumner  v,  Rhodes,  2  Cow.  (N.  Y.)  246;  14  Am.  Dec.  475; 

14  Conn.  135;   Edwards  v.  Thom,  25  Wolcott  v,  Sullivan,  i   Edw«  Ch.   (N. 

Fla.  222;   Hemdon  v.  Kimball,  7  Ga.  Y.)  408;   Peck  v.  Mallams,  10  N.   Y. 


432;  50  Am.  Dec.  406;  Shepard  v,  509 ;  Washburn  t;.  Burnham,  63  N.  Y. 
Burkhalter,  13  Ga.  443;  58  Am.  Dec.  132;  Todd  v.  Outlaw,  79  N.  Car.  235; 
533;  Gardner  v.  Grannis,  57  Ga.  557;     White  v.  Denman,  i  Ohio  St.  no;  Bar- 


*Chouteau  v,  Jones,  11  111.  300;  50  Am.  ney  xk  Sutton,  2  Watts  (Pa.)  31;  Heis' 

Dec.   460;  Porter  v.   Dement,  35   111.  ter  v.  Fortner,  2  Binn.  (Pa.)  40;  4  Am. 

539*   Gould  V,  Woodward,   4  Greene  Dec.  417;  McKean  v.  Mitchell,  35  Pa. 

(Iowa)    82;   Dussaume  v,   Burnett,  5  St.  269;  78  Am.  Dec.  335;  Zeigler  v. 

loMra  95;  Suiter  v.    Turner,    10  Iowa  Shomo,78Pa.St.3^7;  Villardv.Robert, 

•517;  Brinton  v,  Seevers,  12   Iowa  389;  i  Strobh.  Eq.  (S.  Car.)  393;   Woolfolk 

Reynolds  V.  Kingsbury,  i^  Iowa  238;  tr.  GranitevUle   Mfg.  Co.,  23  S.  Car. 
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operated  as  constructive  notice.*  And,  in  late  legislation,  there 
seems  to  be  a  tendency  to  do  away  with  much  of  the  strictnesi. 
of  this  requirement.*  In  some  States  acknowledgment  is  entirely 
dispensed  with  as  a  prerequisite  to  valid  registration,  or  to  the- 
effect  of  the  record  as  imparting  notice.* 

The  recordation  system  is  entirely  a  creature  of  statute  law; 
and  it  would  seem  that,  apart  from  enactment  of  the  statutes, 
there  can  be  no  method  of  proving  a  deed  for  the  purpose  of 
registration;*  but  it  has  been  held  that  the  common-law  proof  of 
instruments  by  subscribing  witnesses  may  be  resorted  to.^    Stat- 

332;    Wood   V,    Reeves,    23    S.    Car.  certificate  of  acknowledgment  is  sufli- 

382;  Craddock  v.  Merrill,  2  Tex.  404;  cient  if  it  states  that  the  grantor  in  the 

Holliday   V.   Cromwell,    26  Tex.    108;  instrument  appeared  before  the  proper 

Peters  V.  Clements,  46  Tex.  115;  Tay-  officer  and  **acknowledged  the  same." 

lor  v.  Harrison,  47  Tex.  ^54;  26   Am.  West      Virg^inia,     Rev.     Stats.    1878 

Rep.  7.04;  Hajrden  v.  Moftatt,   74   Tex.  (Keller's),   ch.    65,    (j  3,  except  as  to 

647;  Hoisington  v,  Hoisington,  2    Aik.  married      women;      Wisconsin^     Rer. 

(Vt.)  235;  Stevens  t\  Brown,  3  Vt.  420;  Stats.  1878,  ^2217.    See  Kansas  Com^. 

23  Am.  Dec.  215;  Sawj^er   v.  Adams,  Laws  (Dassler's),  §  1034. 

8  Vt.  172:  30  Am.  I>ec.  459;   Pope   v.  That    construction    of   the   statutes 

Henry,  24  Vt.  560;  Fleming  v.   Ervin,  requiring  aknowledgment  which  com- 

6  W.  Va.  215;  Cox  v.  Wayt,  26\V.  Va,  pels    compliance     with     the    require- 

807;  Parkersburg  Nat.  Bank  t'.  Neal,  ments  of  the  statute  in  every  substan- 

a8  W.  Va.  744;  Ely  v.  Wilcox,  20  Wis.  tial  particular,  or  the  record  of  the  in- 

523;  91  Am.  Dec.  436;  Pringle  v,  Dunn,  strument    will  be  inoperative  as  con- 

37  Wis.  449;  19  Am.  Rep.  772.  structive  notice,  has  been  considered  at. 

Thus,  in  an  action  by  the  mortgagee  strictly   defensible,   and    the  provision. 

for  the  conversion  of  the  property,    an  itself  dictated  by  the  highest  considera- 

allegation  in   the   complaint   that  the  tions  of  security  to  owners  of  real  es- 

mortgagewas  recorded  in  the   proper  tate  (Wade  on  Notice,  §  125).    Whiles 

office  is  sufiicient  without  alleging   that  late  writer  maintains,  with  good  reason,, 

the  mortgage  was  properly    acknowl-  that  an  undue  importance  and  conse- 

edged  before  it  was  recorded,  as  such  quence  has  been  attached  to  this  matter 

averment  implies  that  it  had  been  duly  of  acknowledgment,  and  welcomes  a- 

prepared  for  record.    Syfers  v.  Brad-  change  of  this  kind  as  doing  away  with 

ley.  115  Ind.  345.  cumbersome  requirements  which,  whilr 

Suflloloiioy  of  Aoknowledgment. — As  serving  no  substantial  purpose,  oca- 
to  what  constitutes  sufficient  acknowl-  sion,  in  a  large  proportion  of  cases,  ao 
edgment,  see  Acknowledgment,  entire  failure  to  accomplish  the  object 
vol.  I,  p.  143,  tf/#«7.  The  above  cases  for  which  the  recording  laws  are  de- 
are  illustratiye  of  insufficient  acknowl-  signed.  Webb  on  Rec.  Tit.,  §^  8, 52, 53. 
ed&:ment.  8.  Webb,  on  Rec.  Tit.,  $§  8,  53;  AU- 

WhMX  Law  QovMiui.— The  sufficiency  bama^  Code  1876,   f   ^'53*  Tranum  v. 

of  the  record  must   be  determined   by  Wilkinson,   81    Ala.    408;    Bickley  v. 

the  law  of  the  place  where  the  instru-  Keenan,  60   Ala.  293;  Colorado^  Gen. 

mentis  to  be  recorded.     Tones  v.  Berk-  Stats.    1883,  $217;    Conneciicni,  Rer. 

shire,  15  Iowa  248;  8j  Am.   Dec.  412;  Stats.  1875,  tit   18,  ch.  6,  art.  i,  ^  3; 

Galpin  V.  Abbott,  6  Mich.  17;  Irwin  v.  Illinois^  Rev,  Stats.  (Hurd*8,  188?),  ch. 

Welsh,  10  Neb.  479;  Woolfolkr.Gran-  30,  §  31;  Morrison   v.   Brown,  83  IIL 

iteville  Mfg.  Co.,  22  S.  Car.  332.  562;  Stebbins  v.  Duncan,  108  U.  8.  32. 

1.  Illinois^    Stat,    of   July  21,    1827;  In  South  Carolina  the  statutes  pro- 

Gillespie  v.  Reed,  3   McLean  (U.  S.)  vide  only    for    proof    by    subscribing 

377;  Reed  r*  Kemp,  16  111.  445.     Kan-  witnesses.    South  Carolina^Gtn.  SUtM, 

sas^  Comp.  Laws,  p.  355;  Simpson  v.  i88a,  ^^  1775-1 777- 

Mundee,  3  Kan.  172;  Brown   v.  Simp-  4.  Mclntyre  v.  Kamm,    13    Or^on 

son,  4  Kan.  76;   Stebbins    v,  Duncan,  253;  Webb  on  Rec.  Tit^  ^  122. 

108  U.  S.  32.  '6.  Carrier  r.  Hampton,    i    Ired.  ,'N. 

S.  It  Is  sometimes  provided  that  a  Car.)  307.    In  New  Torh  the  practicc- 
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utes,  in  most  of  the  States,  provide  that  a  deed  or  other  instru- 
ment may  be  proved  for  record  by  subscribing  witnesses  as  well 
as  by  acknowledgment.^  This  is  only  required  in  the  absence  of 
acknowledgment.* 

In  some  States,  however,  the  execution  must  be  attested  by 
either  one  or  two  subscribing  witnesses  in  addition  to  the  formal 
acknowledgment  before  an  officer.^  Under  these  statutes,  in- 
struments copied  upon  the  records  without  being  so  attested  do 
not  impart  constructive  notice  by  virtue  of  their  registry,*  even 
though  the  defect  be  not  apparent  on  the  face  of  the 
instrument.* 

Usually  the  statutes  require  that  when  an  acknowledgment  is 
taken  in  another  county  or  State  it  shall  be  accompanied  by  a 
certificate  of  some  other  officer  to  the  effect  that  the  person  tak- 
ing the  acknowledgment  was  authorized  to  do  so,  that  his  signa- 
ture is  genuine,  and  his  certificate  in  proper  form.®  And  where 
this  double  certificate  is  required,  it  is  a  prerequisite  to  a  valid 
recordation.'' 


of  proving  a  deed  bjr  subscribing  wit-  21  Am.  Dec.  695;  Gardner  v,  Moore, 

neaset  for  the  purpose  of  having  it  re-  51  Ga.  368;  Frostburg  Mut.  Bldg.  Assoc 

corded,  grew  up  in  colonial  times  as  a  v.  Brace,  51    Md.  508;  Galpin  v,   Ab- 

part  of  the  common  law  of  that  State,  bott,  6  Mich.  17;    Parret  v.  Shaubhut, 

Van  Cortlandt  v.  Tozer,  17  Wend.  (N.  5  Minn.  323;  80  Am.  Dec. 424;  Thomp- 

Y.)  338;  20  Wend.  (N.  Y.)  423.  son  v.  Morgan,  6  Minn.  292;    Ross    v.. 

1.  See  AcKNOWLBDGMBNT,  vol.   I,  Worthington,  u   Minn.  438;  88   Am. 
Attestation,  vol.    i,  p.  939;  Dec.  9^;  Hastings  v.  Cutler,  24  N.   H. 

ebb'on  Rec.  Tit.,  §  123.  481;  White  v.  Denman,  x6    Ohio    59; 

In  South  Carolina^  t\S.%  is  the  only  i  Ohio  St.  no;  Harper   v.  Harsh,    lo 

mode  of  authenticating  an  instrument.  Rich.  Eq.   (S.  Car.)    149;    Pringle    v. 

except  as  to  releases  by  married  women.  Dunn,  37  Wis.  449;  19  Am.  Rep.  772. 

Samtk  Carolina  Gen.  Stats.,  1882,  §  768,  0.  Webb  on   Rec.  Tit.,  p.  230,  n.  5. 

1777.  So  held  when  one  of  the  two  witnesses. 

In    Connecticut^  New  Mexico^    and  was  disqualified  because  she  was  the 

Wyoming^  such  statutes  have  not  been  wife  of  the  grantor.    Carter  v,  Cham-- 

enacted.     Webb  on  Rec.  Tit.,  ^  123,  n.  pion,8  Conn.  549;  21  Am.  Dec.  695. 

2.  6.  Stim.  Am.  Stat.  L.,  §  1583. 

In     Delaware^     Maine^     Michigan^  T.  Webb  on  Rec.  Tit.,  p.   131,  n.  i  ; 

Minnesota^  Rhode   Island^     Vermont^  Morton  t*.  Smith,  2  Dill.  (U.  S.)  316; 

and  Wisconsin^    this    mode    of   proof  Strong  v.   Smith,  3  McLean   (U.  S.) 

teems  to  be  authorized  only  where  the  362 ;  Milligan  v.  Mayne,  2  Cranch  (C. 

proof  is  to  be  made  within  the   home  Cj   210;    Reasoner  xk  Edmundson,  5 

State.     Webb  on  Rec.  Tit.,  §  123,  n.  5.  Ind.  393;  "Jones  ?;.  Berkshire,  15  Iowa 

In    Kansas  it  is  confined    to    cases  248;  83  Am.  Dec.  412;  Dyson  v,  Sim- 

where  the  grantor  is  dead  or  absent  mons.  48  Md.  207 ;  Sitler  z\  McComas,. 

from  the  State.    Kansas  Comp.  Laws,  66  Md.  135 ;  Irwin  v.  Welch,  10  Neb» 

1879,  ch.  22,  f  12.  479;   O'Brien  v.  Gaslin,  20  Neb.  3^7; 

See  Attbstation,  vol.    i,    p.   939,  DeSegond  v.   Culver,   10    Ohio    188; 

note  I.  Musgrove  v,  Bonser,  5  Oregon  313; 

2.  See  Attest atiok,  vol.  i,  p.  938,  20  Am.  Rep.  737 ;  Fleschner  v.  Sump- 
n.  3;  p.  939,  n.  I.  ter  12  Oregon  i6x ;  Texas  Land  Co.  v^ 

S.   Connecticut^  Delaware^   Florida,  Williams,  51   Tex.  51 ;  Ely  v.  Wilcox, 

Georgia^  Louisiana^  Maryland,  Mich-  20  Wis.  523;  91  Am.  Dec.  436. 

i^piit,    Minnesota^     New    Hampshire,  A  registry  copy  of  a  deed,  record- 

Ukio^    South    Carolina^  Texas,     Ver-  ed  more  than  one  hundred  ^ears  be- 

weont^  and  Wisconsin,  fore,  being  produced  in  evidence,  it 

4.  Carter  v.  Champion,  8  Conn.  549;  appeared  that  the  deed  purported  to 
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b.  Other  Prerequisites — (i)  Payment  of  Recording  Fee,— Un^ 

der  statutes  providing  that  no  deed  shall  be  admitted  to  record  until 
the  tax  thereon  be  paid,  while  a  clerk  is  not  bound  to  receive  a 
deed  for  record  until  the  tax  on  it  has  been  paid,  if  he  permits  it  to 
be  deposited  for  record,  in  his  office  without  payment,  he  is  bound 
to  record  it,*  and  the  record  will  be  valid.*  The  statute  is  merely 
directory,  and  if  the  clerk  records  the  deed,  he  himself  assumes 
the  taxes,^  but  may  look  for  reimbursement  to  the  person  depos- 
iting it  for  record.* 

4.  Kaking  Eecord  and  Snffidenoy  Thereof! — The  original  instni^ 
ment*  should  be  filed  in  the  proper  office®  and  recorded  by  the 
authorized  officer,^  in  the  appropriate  book  of  record,®  according 
to  the  order  in  which  it  is  filed  for  record.® 

a.  Record  Office. — The  statutes  designate  the  office  in  which 
the  record  is  to  be  made.*®  Subsequent  purchasers  cannot  be 
^expected  to  examine  the  records  of  any  but  the  designated  office, 
and  therefore,  if  an  instrument  is  recorded  in  an  office  not  by 

have  been  acknowledged  before  a  jus-  ment,  35  111.  478 ;  St.  John  v.  Coneer, 

•tice  of  the  peace  of  another  State.  Held^  40 1 11. 535 ;  Blight  v.  Banks,  6  T.  B.  Mon. 

that  in  the  absence  of  evidence  to  the  (Kj.)  193;  ^7  Am.  Dec.    136;    Lund  v. 

contrary,  the  presumption  was  that  the  Rice,  9  Minn.  230;  Pollard  v.  Lively,! 

register  who  recorded  the  deed,  had  Gratt.(Va.)  216;  Stevens    v.  Brown,  3 

sufficient  evidence  at  the  time  of  rec-  Vt.  420;  23  Am.  Dec.  215.     See  also, 

•ord,of  the  official  character  of  the  mag-  Marsden  v,  Cornell,  62  N.  Y.  215. 

istrate.     Forsaith  v.  Clark,  2t   N.  H.  6.  See  infra^  this  title.  Record  Of- 

409  fiC€. 

1.  Bussing  V.  Crain,  8  B.  Mon.  (Kj.)  7.  See    infra^  this   title.   Recording 

f93:    People  r.  Bristol.  35  Mich.   28;  Officer, 

tidley  V.  M'Gehee,  2  Dev.  (N.  Car.)  8.  Sec  iVf/r<7,  this  title,  ^crorrf^o**. 

.40.  9.     Stim.  Am.  Stat.  L.,  4   1619;  New 

a.  Hoffman  r.  Mackall,  5  Ohio  St.  York  L.  Ins.  Co.  i .    White,  17  N.  Y. 

224;  64  Am.  Dec.  637;  Lucas  v.  Claff-  469;  Sawyer  i».  Adams,    8    Vt.  172;  30 

lin,  76  Va.  269.  Am.  Dec.  459. 

But,  under  a  statute  which  provides  Therefore,     the    presumption  will 

that  no  deed  shall  be  held  to  be  legally  arise  that  a  deed  was   handed   to  the 

lodged  for  record  until  the  tax  be  paid  recorder  in  the  order  in   which  thej 

thereon,  it  was  held  that,  even  though  were  filed  or  recorded.     Brookfield  v. 

a  deed  is  left  for  record  with  the  clerk,  Goodrich,  32  111.   363.    But  comfarr^ 

'subsequent     purchasers     cannot     be  Hatch  r.  Haskins,  17  Me.391. 

charged     with     constructive     notice  And  if  so  recorded,  it  is  immaterial 

thereof  if  the  tax  is  unpaid.     Phillips  that  a    mortgage    was  dated  a   rear 

V.  Clark,  4  Met.  (Ky.)  348;  83  Am.  ahead.    Jacobs  1/.  Denison,  141   >ias8. 

Dec.  471.  117. 

8.  Lucas  V.  Clafflin,  76  Va.  269.  But  see.  Lane  v.  Duchac,  73  Wis.  646. 

4.  Bussing  v,  Crain,  8  B.  Mon.  (Ky.)  An  agreement  subsequent  to  a  re- 

593.    A  mortgagee  connot,  in  the  ab-  corded  mortgage,  and  relating  to  and 

sence  of  an  agreement  to  that  effect,  dependent  on    such    prior  mortgage, 

hold  the  mortgagor  liable  for  the  pay-  may   be  recorded  in  its  proper  order 

ment  of  the   fee    for    recording   the  with  insertion  of   a    reference  to  the 

mortgage,  as  its  registration  is  solely  record  of  the  mortgage.    Choteau  r. 

for  his  benefit  and  protection.     Webb  Thompson,  2  Ohio  St  114.    A  record 

on  Rec.  Tit,  p.  237,  n.  4 ;  Simons  t',  of  this  kind  without  such  identifying 

Sewell,  64  Ala.  241.  reference  was  held  ineffectual.  Bassett 

0.  Recording  a  copy  of  the    instru*  r.  Hathaway,  9  Mich.  28. 

ment  is  not  sufficient.    Lewis  v,  Baird,  10.  See  Stim.  Am.  Stmt  L.,  ^  161^ 

3  McLean  (U.  S.)  56;  Porter  v,  De-  4533. 

6W 
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he  statutes  appointed  for  such  purpose,  the  record  cannot  be 
reated  as  conveying  constructive  notice.' 

b.  Recording  Officer. — It  would  seem  scarcely  necessary 
o  state  that,  in  order  to  render  the  recording  effectual,  it  should 
>e  the  act  of  an  officer  duly  authorized  and  empowered  to  act  in 
he  premises.*  But  the  duties  of  a  recording  officer  are  minis- 
erial :  therefore,  he  cannot  be  disqualified  from  recording  an 
nstrument  because  he  is  a  party  to  it.'  And  for  the  same  rea- 
on,  he  may  appoint  a  deputy  to  act  in  his  stead.*  It  seems  to 
)e  sufficient  filing  of  a  record  that  the  instrument  is  left  with  a 
»erson  who  is  actually  discharging  the  duties  of  the  office, 
fhether  he  is  a  regularly  appointed  deputy  or  not,*  or  with  a  per- 
on  having  charge  of  the  office  during  a  vacancy  therein.* 

c.  Record  Book.  —  An  instrument  must,  of  course,  be 
ecorded  in  a  book  used  for  registration.^     In  many  States  there 

1.   McCan  v.  Bradley,   38  La.  Ann.  4.  Dodge  -v.  Potter,  18  Barb.  (N.  Y.) 

)2;    Simon  v.   Kaliske,  i  Sweeny  {N.  193. 

'-)  304;  34  How.  Pr.   (N.  Y.)   161 !   6  The  fact   that   a    record    la  in   the 

.bb.  Pr.,  N.  S.  (N.  Y.)  na,;  Martin  v.  handwriting  of   Ihe  grantor  doea  not 

.othchild.  42  Hun   (N.Y.)4>oi  Wa^-  destrov  its  effect  as  a  record ;  the  pre- 

er    V.    Hodge,  34  Hun  (N.  Y.}  524;  sumption  is  that  it  was  allowed  bj  tha 

lavis  ».  Selden,  19  Pa.  St.  316,  register.     Merrill  -d.  Dawson,  Hetnpst. 

fl.   Wade  on  Notice,  %  144;  Pearson  v.  (^-  S)  563. 

owell    100  N   Car  86  »■  Cook  :■.  Hall,  6  III.  Vl<,.     See  alto 

on.l    go.cmmem    of    ^„/„*,-   1»  J    'jj ;  Sttw.rl  ,..  Be.le,  «1  N.  Y.  6.5; 

id  therefore  a  deed  acknowledged  be-  i.      ,  ,L         ,'  %^ '           '           '^       ' 

,re.  and  recorded  by  such  person,  did  "?"  Ae  n.eie'  £^1  that  an   entry   ia 

3t  operate  as  construclive   notice,  nor  ^      .           j^^      j^j  1^   ^         public 

in  a  certified  copy  of  it  be  regarded  as  .   .            _»,..        a   k««i,  K,  .v.- 

i^_..e..      ci™„.™  «   T  «■  I..™  ,   ia„=t.  record  is  no  matter.     A  book  in  the 

itu*  5X?VeeX'."''  '  r.S  ofpt;-ebi?,ro,-Tvi"5„^'.t 

But  where  an  officer  Is   acllng  under  land   in  the  county,  beipg  kept  only 

government    dt  facte,  though  it  be  for   purposes  of  taxation,  is  not  con- 

ilawful  and  revolutionary,   if  It  be  a  gtructive    notice    to    subsequent    pur- 

iramount    force    within    the   district  chasers.     Betser  r.  Rankin,  77  111.  289; 

here  the  officer  e.ercises  his  functions  Lewis    v.   Earnhardt,    43    Fed.    Rep. 

is        otTJcia!     acts,      not    directly     in  gri. 

d      of     the      war     power      of      the  t'he  copying  of   an   instrument   by 

ilawful      government,     will     be     re-  the   recorder   in   an  old   and   disused 

irded  as  valid  and  binding.     Wade  on  record  book  for  the  purpose  of  fraud, 

otice,  par.  Mq.     So    the  registry  of  a  and  neglecting  to  index  It,  will  not  be 

led  by  a  clerk  continued  to  exercise  treated     as     recording.      Sawyer      v. 

B  official  duties  in  the  State   of    Vir-  Adams,  8  Vt.  173;  30  Am.   Dec.  459. 

.-la  after  the  pasBage  of  the  ordinance  See    also   New    York  L.   Ins.  Co.   v. 

secession  while  the  country  was  un-  White,  17  N.  Y.  469. 

:r  control  of  the  military   power,  was  Duplicate  copies  of  deeds  properly 

;ld  valid.     Wade  on  Notice,  par.  146,  filed  and  kept  in  the  proper  office,  al- 

)te  4  and    cases    cited.     Hennlng  v.  though  not  bound   in  the  form  of  a 

isher,  6  W.  Va.  138.  book,  yet  each  class  being  kept  in  »ep 

S.   Webb  on  Rec.  Tit,  4  148 ;  Tessler  nrate  bundles,  was,  under  the  circum- 

Hall,   7   Mart.  (La.)  411;  Brocken-  stances,  held   suilicient.     Mumlord  t'. 

arongh  v.  Melton,  n  Tex.  493.  Wardwell,  6  Wall.  (U.  S.)  423. 
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^rc  separate  books  of  record  for  certain  classes  of  instruments.^ 
And,  ordinarily,  a  writing  must  be  recorded  in  the  book  set  aside, 
by  statute,  for  the  recording  of  the  class  of  instrumciits  to  which 
it  belongs,  or  it  will  not  be  properly  recorded  so  as  to  impute 
notice.^  When  a  mortgage  includes  both  real  and  personal  prop» 
erty  it  should  be  recorded  both  as  a  mortgage  of  realty  and  as  a 
chattel  mortgage.' 

But  the  authorities  are  not  agreed  as  to  the  record  in  which  a 
writing  should  be  entered,  which  has  the  form  of  one  class,  but  in 
fact  belongs  to  another  class  of  instruments.  When  a  deed  abso- 
lute upon  its  face  is  in  reality  a  mortgage,  the  defeasance  being  in 
parol,  or  in  a  separate  instrument  not  recorded,  it  would  seem  that 
recording  a  conveyance  in  the  book  for  deeds  ought  to  fully  pro- 
tect the  interest  of  the  mortgagee,^    That  it  does,  seems  to  be 

1.  Stim.  Am.  Stat  L.  ^  1621.  The  registration  of  a  mortgage  u  a 
At  a  time  when  the  law  did   not  re-     mortgage  of  chattels  is  not  necessary 

quire  that  deeds  and  mortgages  should  to  pass  the  interest  in  machinenr  fixed 
be  recorded  in  separate  books,  v.n  ab-  in  the  soil,  if  the  intention  of  tne  par- 
solute  deed  was  recorded  in  a  book  ties,  as  shown  by  the  terms  of  the  in- 
labeled  "mortgages.'*  I/vfd^  that  the  strument,  is  that  the  machinenr  should 
record  was  valid  and  sufficient  notice,  pass  with,  and  as  part  of  the  freehold, 
it  not  being  shown  that  the  absolute  Potts  v.  New  Jersey  Arms,  etc.  Co.,  17 
deeds   were    recorded    in   a  separate  N.  J.  Eq.  395. 

book.  Switzer  v,  Knapp,  10  Iowa  72 ;  4.  The  strict  enforcement  of  the 
74  Am.  Dec.  375.  rule  requiring  an  instrument  to  be  re- 
Under  Texas  Rev.  Stat.  §  4304,  re-  corded  in  the  book  intended  for  the 
quiring  deeds  of  trust,  mortgages,  class  of  instruments  to  which  it  belongs, 
judgments  or  other  instruments  in  or  the  record  will  be  ineffectual  as  no- 
writing  intended  to  create  a  lien,  to  be  tice,  cannot  ordinarily  be  objected  to  in 
recorded  in  a  book  or  books  separate  cases  where  an  instrument  relating  to 
from  those  in  which  deeds  or  other  personalty  is  entered  in  a  record  set 
-conveyances  are  recorded,  it  is  not '  apart  for  instruments  affecting  realtj. 
■contemplated  that  each  class  of  in-  or  writing  dealing  with  realtj  is 
«truments  creating  such  lien  shall  be  transcribed  in  the  personalty  records, 
recorded  in  a  distinct  book.  The  re-  In  most  cases,  a  person  wishing  to  in- 
cordation,  therefore,  of  a  mechanic's  form  himself  as  to  the  state  of  a  title 
lien  in  a  book  in  which  mortgages  are  to  certain  personalty  ordinarily  would 
recorded,  is  regular.  Quinn  v.  Logan,  not  and  should  not  be  expected  to  ex- 
^67  Tex.  600.  amine  records  purporting  to  set  forth 

2.  Edwards  v.  Meader,  11  N.  Y.  the  title  to  realty  only,  as  such  records, 
"Supp.  285;  Pitcher  v.  Barrows,  17  if  properly  kept,  cannot  give  him  aoj 
Pick.  (Mass.;  361 ;  28  Am.  Dec.  306.  information  in  regard  to  the  subject  of 

A  chattel    mortgage     will     not   be  his   inquiry.      Analogous      reasoning 

treated  as   recorded  if  entered  on  the  would  result  in   rendering  ineffectual 

record   of    instruments     relating     to  the  entry  of  a  mortgage  in  a  book  of 

mortgages  of  land.  Williamson  v.  New  assignments  of  mortgages.    See  itr/ra, 

Jersey  Southern  R.  Co.,  39  N.  ].  Eq.  note  a. 

311.  But  requirements  that  instruments 

Recording  a  mortgage  in  the  book  affecting  chattels  real  be  recorded  in 

of  assignments  of    mortgages    is  not  the  record  of  chattels  generally,  which 

constructive  notice.    Parsons  v.  Lent,  book  also  includes    chattels  personal, 

34  N.  ].  Eq.  67.  may,  in  a  measure,  destroy  the  force  of 

8.  Deane  r.  Hutchinson,  40  N.  J.  Eq.  these  considerations  as  to  the  second 

:83;  Stewart  v,  Beale,  7  Hun  (N.  Y.)  instance. 

405;  68  N.  Y.  639;  see  also  Merrill  v.  But  the  reason  above  set  forth  does 

Ressler,  37  Minn.  82.    But  see  An-  not  apply  to  cases  mentioned  in  the 

Ahony  V.  Butler,  13  Pet.  (U.  S.)  423.  text.    A  proper  protection  of  the  in- 

556 
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itablished  by  the  weight  of  authority.*  It  has  been  said  in  sup- 
ort  of  these  decisions  that  a  deed  absolute  upon  its  face  is  in  law 
deed,  whatever  it  may  be  in  equity ;  and  that  its  terms  control 
i  to  the  place  where  the  recorder  shall  assign  it  for  record,  and 
i  to  the  effect  of  the  record.'  But  it  is  held,  by  another  line  of 
tses,  that  an  instrument  must  be  recorded  according  to  its  real 
ither  than  apparent  character,'  and,  therefore,  a  mortgagee  claim, 
ig  under  an  instrument  in  form  a  deed  absolute,  would  not  be 
rotected  against  a  subsequent  purchaser  by  a  record  thereof  in 
le  book  of  deeds.* 

rests  of  one  dealing  with  real  prop'  These   decisions  are  based   on   the 

ty  requires  that    he    ebould   guard  general  object  of  the  recording  stat* 

ainat  a  prior  absolute  convejiance  of  uies  to  prevent  fraud  and  give  securitj 

even  more  than  against    an    incum-  and   stability    to   title.     It    is    argued 

ance  on  it;  and   so    far   as    want    of  that  it  results  from  this  purpose  of  the 

itice  Is  concerned,  such  an  one  Is  not  recording  acts,  that  the  debt  should  be 

a    position    to  complain    that   the  so   described   as   that    It   will   not   be 

cord    of   the    deed    has    given    him  within     the     power    of     the    partiea, 

itice  of  loo  great  an  evderse  Interest  should  they  be  fraudulently   inclined, 

ebb  on  Rec.  Tit.,  I)  137.  to   bring  within  its  protecting  shield 

I.  Gibson  -v.  Hough,  60  Ga.  588;  De  other  debts.  To  recognize  such  record 

olf  f.  Strader,  26  111.  2\l\C\emiimv.  as  valid  would  be  placing  It  within  the 

der,      q      Iowa     373;      Young      v.  power  of  the  parties,   by  collusion,  if 

lompson,   ;  Kan.  83;   Ing  v.  Brown,  'hey  are  so  disposed,  to   set    up  any 

Md.  Ch,  i;ai;   Harrison   v.   Phillips'  claim  and  for  any  amount  u  a  substi- 

;ademj.   ii     Mass.    456;    Benton  -v.  »«"«  for  'he  one  really  intended  to  be 

choll.    34    Minn.    lai;    Maniton  v.  secured. 

illiams,  45  Minn.  116;   Mobile   Bank  In   Ntv/    Tart,   PtHHsylvaitia,   and 

Tishomingo  Sav.  Inst.,  62  Miss.  150;  Louisiana,  the   same  conclusion  Is  ar- 

ellet  V.  Heilshom.  4  Nev.  516;  Kemp-  rived     at.      Warner     v.    Wlnslow,    i 

w.  Campbell,  44  Ohio  St.  110;  Hasel-  Sandf.   Ch.   {N.   Y.)    430;    White  v. 

e    V.   Espey,    13   Oregon   301;  Rug-  Moore,  i   Paige  (N.   Y.)ssi;   34  Am. 

-■  11.  Williams.  I  Head   (Tenn.)   141;  Dec.    33a;    Grimstone    v.    Carter,    3 

bson    V.  Sevmour,  4  Vt  ^iB\   Scy-  Paige  (N.  Y.)  431;  34  Am.  Dec.  J30; 

lur  V.  Darrow,  31  Vt.  ua;  Knowlton  James  v.  Morey,  a  Cow.  (N.  V.)  346; 

Walker,  13  Wis.  264,  14   Am.   Dec.   475 ;    Jackson    v.    Van 

In  the  decision  of  Kemper  v.  Camp-  Valkenburgh.  8   Cow.   (N.    Y.)    360; 

I,  44  Ohio   St.  no,   ihe  court   went  Brown  v.  Dean,  3  Wend.  (N.  Y.)  ao8; 

in    further    than   the  text,  and  held  Dey  t».  Dunham,  I  Johns.  Ch.  (N.  Y.) 

it  where  a  deed  absolute  on  its  face,  "8J ;  Gelllg   v.   Maass,  a8  N.  Y.    191; 

:  In  reality  only  a  mortgage,  was  re-  Pnrdy  k.  Huntington,  4a  N.  Y.  343  ;  i 

■ded  within  the  time  allowed  for  the  ^^-    R=P-    53^;    Manufacturers',  etc, 

ording  of  deeds,  it    was    sufficient,  B*"''  "■  Bank  of  Pennsylvania,  7   W. 

dough  no   such  time  is  allowed  for  *   S.    (Pa.)   335;   4a   Am.   Dec.    140: 

!  recording  of  mortgages.  Friedly  v.  Hamilton,  17  S.  &  R.  (Pa.) 

I     w.hK  nn  R         T-.           ,  70;  17  Atn.  Dec.  638 ;  Jaquea  -a.  Weeks, 

-iii„-    ,,     p™„,,  Pi,.™   .;„!.'  7    Watts   (Pa.)    361;    McLanahan    v. 

fni      Ni"  ^JT^'i^i        *       ^  '  R«sMe.  9  W«tts  (Pa.)  508:  36  Am. 

W  ;          M  ;.  '  ^Z  ^*^-   .36;   Hendrickson's^Ap^l.    34 

.    Wade  on  Notice,  4  186.  Pa.  st.  363;  Luch's  Appeal.  44  Pa.  St 

.  North  V.  Beldeo,  13  Conn.  376:  519;  Edwards  v.  Trumbull,  so  Pa.  SL 

rt  V.  Chalker,  14  Conn.  77;  Stearns  509;  Calder   v.  Chapman,   5a   Pa.   St. 

Porter,  46  Conn.  313;  Ives  T.  Stone,  359;  91   Am.  Dec.   163;  Cordeviolle  w 

Conn.  446;   Gregory  v.  Perkins.  4  Dawson,  16  La.   Ann.  534.     But  these 

V.  (N.  Car.)  50.     Seealso  Holcombe  decisions  teem   Co  be  founded  on  stat- 

Itay,  I    Ired.   (N.  Car,]  340;   Dukes  utory    provisions    peculiar    to    those 

[ones,  6  Jones  (N.  Car,)  14;  GuUey  States,      See    Benton    v.    Nichol,    34 

«acy.  84  N.  Car.  434.  Minn,  aai ;   Webb  on  Rec.  TIL,  I,  138; 


The  Baoord.  RECORDING  A  CTS.  MftUiig  BMod,  ^ 

Whether  or  not  an  instrument  must  necessarily  be  recorded 
according  to  its  true  character,  it  certainly  seems  that  it  is  entitled 
to  be  so  recorded.* 

The  law  on  this  matter  has  been  made  more  confused  than  it 
otherwise  would  be  by  the  application,  by  some  courts,  of  a  lib- 
eral  construction  to  the  provisions  relating  to  the  books  of  record  * 
the  recognition  of  established  usage,*  and  by  resorting  to  the 
index  as  remedying  defects  in  the  record.* 

d.  Sufficiency  of  Record. — In  transcribing  the  instrument 
on  the  record  book,  care  should  be  taken  to  make  an  exact  copy^ 
of  the  instrument* — even  to  the  perpetuation  of  its.  errors  and 
omissions.  Although  this  is  generally  done  in  writing  with  ink, 
a  record®  is  not  vitiated  by  the  fact  that  it  is  partly  printed.' 
Certainly  a  printed  record  is  as  effective  to  protect  bona  fide  pur- 


Marston  v.  Williams,  45   Minn.  116;        It  has  been  held  that  pasting  a  map- 
Young  V.  Thompson,  2  Kan.  83.  in  between  the  leaves  of  the  record 

In    Michigan^  prior  to  the  Revised  book  is    not    recording.    Caldwell  r. 

Statutes  of  1846,  by  the  express  pro-  Center,  30  Cal.  539;  89  Am.  Dec.  131. 
visirns  of  the  Laws  of  1833,  p.  284,  ^  3,        Raoordlng  tha  Seal. — Tlie  seal  of  » 

such  instruments  could    be    properly  deed  is  sufficiently  recorded  if  indicated 

recorded  only  in  the  book  for  mort-  upon   the  record  by  the   word  **sear 

gages.      Thompson    v.    Mack,    Harr.  written  within  a  scroll,  or  some  similar 

(Kfich.)  149.  devise.     Dale  v.  Wright,  57  Mo.  no: 

In  the  following  States  there  are  ex-  Huey  v.  Van  Wie,  23  Wis.  613 ;  Putnej 
press  statutes  to  the  effect  that  the  r.  Cutler,  54  Wis.  66.  See  Switzer  r. 
record  of  the  deed  shall  be  of  no  effect  Knapp,  10  Iowa  72 ;  74  Am.  Dec.  375. 
unless  the  defeasance  is  also  recorded :  6.  A  recorder  may  not  enter  the 
California^  Dakota  Territory^  Civ.  words  "not  sealed'*  in  the  record  op- 
Co.,  $  1740;  Delaware^  Rev.  Co.,  ch.  posite  the  names  where  the  seal  ought 
83,  \  18;  Maryland^  Rev.  Co.  1878,  art.  to  be,  to  indicate  that  the  instrument 
60,  ^  42 ;  Nebraska^  New  yersey^  New  was  not  sealed.  He  has  no  authority 
Tork,  See  Jones  on  Mortg.,  ^  548;  of  law  for  entering  statements  of 
Webb  on  Rec.  Tit.,  M39.  facts.    Farmers',  etc..    Bank  v.   Bron- 

By    Nevf    Hampshire    Gen.    Laws  son,  14  Mich.  363.     See  Jones  v.  Mar- 

1878,  ch.  136,  (  2,  the  condition  of  de-  tin,  16  Cal.  165. 

feasance  must  be  recorded  in  the  in-        7.  Where     the    book,    in    which  a 

gtrument  itself.  mortgage  was  recorded,  was  composed 

1.  Nicklin  z'.  Betts    Spring    Co.,   11  of  printed  blanks  of  farm  mortgages, 

Oregon  406;  5  Am.  Rep.  477;  Shaw  v.  similar   to  the  one  recorded,  and  the 

Wilshire,  65  Me.  485.  only  writing  with  the  hand  was  the 

3.  Thus,  the  statute  reqtiiring  entry  filling  of  the  blanks,  the  record 
In  separate  books  has  been  held  merely  was  held  sufficient.  Maxwell  v.  Hart- 
directory  to  the  recorder.  Gillespie  mann,  50  Wis.  660.  There  were  statutes 
xu  Cammack,  3  La.  Ann.  248;  Robert-  at  the  time  of  this  decision  which  re- 
son 'z;.  Brown,  5  La.  Ann.  154;  Smith  quired  that  instruments  shall  be  *'re- 
T\  Smith,  13  Ohio  St.  532.  corded  in  a   plain  and    distinct  hand- 

8.  A  mortgage  of    both    real  estate  writing."     ( Wisconsin^    Rev.  Stats.,  6 

and  personal  property,  recorded  in  the  758,  subd.  2),  and  also,  that  "the  words 

book  for  real  estate  only,    according  to  Siirritten'  and  'writing*  may  be  construed 

the  custom   of  the    recording    officer,  to  include  printing,  lithographing,  aod 

was  held  properly  recorded     Anthony  any  other  mode  of  representing  words 

V,  Butler,  13  Pet.  (U.  S.)  423.  and  letters."    But,  irrespective  of  the 

4.  American  Emigrant  Co.  v.  Call,  statutes  which  may  have  controlled, 
22  Fed.  Rep.  765.  this  decision  is  in  line  with   certain 

5.  Jones  on  Mortg.,  ( 550;  Wade  on  decisions  relating  to  other  public 
Notice,  4  147*  records.    See  Rbcord. 
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;er5  as  one  wholly  in  ink  writing.     But,  because  of  the  small 
ibility  of  pencil  writing,  this  is  not  true  in  the  case  of  record 
ten  in  pencil,  and  such  record  would  be  insufficient.* 
he  record  must  set  forth  a  valid  instrument  having  the  prereq- 

es  to  a  valid  recordation.*  The  identity  of  the  parties  to 
instrument'  and  the  property  conveyed  or  affected  thereby* 

Caldwell  n.  Center,  30  Cat.  539;  name  U  uied,  will  lufficlrntly  notice  the 

ro.  Dec.  131.     See  alao  Record,  conveyance  lo   Bubsequcnt   purchasers. 

See  siifra,thiitH\e,  freregHi'titts  Gillespies  v.  Rogers,   146    Mass.   610; 

'ecordiHg.  Jenny  v.  Zehnder,  loi  Pa.  St.  296. 

Where  the  recorder  in  recording  a  snlBclaiic7  of  Entry  of  Mama. — Where 

,  bjF  mistake   enters   the   name   of  'the    mortgagors'    names  were  written 

ler  person  as  the   grantor   in   the  "Schellcng"  in  the  body   of  the  mort- 

in  place  of  the  true  grantor,  the  gage,  but  the  mortgagors  had   properly 

is   not  duly   recorded.    JennlngE  signed  it  'Schilling."  and   the  clerk  In 

'ood,  30    Ohio    ]6i.     The   reason  recording  it  had  entered  the  names  as. 

i\%  decision  is  clear:  IL  is  not  prac-  "Shelleng."  noting  opposite  each  name, 

le    for   an  intending  purchaser  to  "in  German,"  it  was  held  that   the  dif- 

n  information  as  to  the  stale  of  a  fercnce  was  immaterial  and  the   record 

in's   title,  except   by  searching  the  good.     Muehiberger    v.    Schilling,    19 

d  for  the  vendor's  name,  and    thus  N.Y.  St.  Rep.  1.     The  substitution  of  a 

;  directed  to  any  conveyance  that  "t"  for  the  ''d"  in  the  name  "Zehnder" 

IS  made.     But   this  cannot  be  ap-  was  held  not  a  fatal  error.    Jenny  r. 

to  requiring  the  name  of  the  Zehnder.  101  Pa.  St.  196, 
id  party  to  the  deed  to  appear  Under  the  Maryland  Code,  ar).  14,  4 
the  record,  as  it  is  ordinarily  of  g,  providing  that  toentitle  adeed  to  reg- 
iporlance  that  an  intending  pur-  istration,  it  must  contain  the  names  of  a 
■r  should  know  to  whom  the  prior  gmnlor  and  grantee,  and  art.  18,  4}  54, 
syance  was  made.  It  has,  how-  55,  requiring  clerk  to  enter  the  Chris- 
been  decided  that  a  mortgage  tian  names  and  surnames  of  the  parties 
d  which  does  not  contain  the  after  he  records  the  deed,  it  was  held 
■  of  the  mortgagee  is  not  effectual  that  a  mortgage  executed  to  the  "firm 
gainst  a  subsequent  purchaser,  of  Wehr,  Hobelman  Si  Gottlieb"  wa» 
ie  1'.  Wright,  49  Iowa  539.  The  entitled  to  registration.  Bernstein  v. 
n  for  this  decision  is  probably,  as  Hobelman,  70  Md.  19. 
licated  in  Sinclair  v.  Slauson,  44  4.  Bright  v.  Buchman,  39  Fed.  Rep. 
I.  133;  38  Am,  Rep.  iji;,  that  the  143;  Adams  v.  Edgerton,  48  Ark.  419; 
d  must  be  that  of  a  valid  instru-  Chamberlain  v.  Bell,  7  Cal.  193;  6a 
See  sHfra.  this  title,  Prtrequi-  Am.  Dec.  160:  Tabor  i'.  Sampson, 
to  Recordation.  Now  it  Is  mani-  7  Colo,  416:  Herman  v.  Demlng,  44 
liat  there  can  be  no  mortgage  with-  Conn.  114;  Murphy  v.  Hendricks.  57 
a  mortgagee.  See  Chauncey  v,  Ind.  ^93;  Scolea  v.  Wilsey,  11  Iowa 
lid,  14  N.  Y.  330.  161;  Holloway  i/.Platner,  30  towaut; 
e  omission  of  the  name  of  the  89  Am,  Dec.  ^17;  Disque  n.  Wright,  49 
;agee  from  the  record  of  a  mort-  Iowa  53S;  Davis  v.  Lutkiewiez,  72 
has  been  said  to  be  a  defect  of  Iowa  354;  Green  v.  Witherspoon,  37 
a  nature  that  It  instantly  chal-  La.  Ann.  7^1;  Bank  r.  Ammon,  37  Pa. 
d  attention;  that  the  suggestion  St,  173;  Lally  v.  Holland,  I  Swan 
stake  when  the  record  is  examined  (Tenn.)  396;  Mundy  v.  Vawter,  3 
V  it  able  and  spontaneous.  It  was  Gratt.  (Va.)  ;i8;  Warren  r.  Svme,  7 
fore  held  that,  as  the  entry  book  W.  Va.  474.  See  Van  Meter  v.  Knight, 
dsupplythenameofthemortgagee,  «  Minn.  J05;  Charter  f.  Graham,  56 
>ook  and  the  record  book  together  III,  19. 

full  information,  and   constituted  The  following  descriptions  were  held 

e   to  all  parties  concerned.     Sin-  insufficient;  one  describing   the   prop- 

i>.  Slauson.  44  Mich.  133;  38  Am.  erty  as  the  west  half  of  a  certain   tract 

S35.  ofland  instead  of  the    east    half,    the 

len  a  person  is  equally  well  known  proper  description.   Sanger  r.  Craigtie, 

ro  different  names,   the   recording  10  Vt.  555;  a  description  of  the   north- 

leed  made  by  him  in  which  either  west  quarter  as  the  northeast  quarter, 
30  C.  of  L.— 36                           Bfll 
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must  be  shown  ;^  and,  if  the  instrument  creates  a  h'en  upon  the 
property,  the  kind  and  full  amount  of  the  debt  must  appear.* 

Mere  clerical  errors  which  do  not  or  reasonably  ought  not  so 
mislead  a  subsequent  purchaser  as  to  prejudice  his  interests,  will 
not  vitiate  the  record.'     When  a  description  of  property  con-  • 

White  V,  McGarry,'a  Flip.  (U.  S.)  572;  out  notice  of  the  true  amount,  toonlj 

a  description  of  lot  one  in  block  six   as  the  extent  of  the  sum  appearing  on  the 

*'lot  and  six,"  Nelson  v.  Wade,  21  Iowa  record.     Terrell  v.   Andrew  Co.,  44 

49;     an    entry    mentioning    only    the  Mo.  309;   Frost  v.  Beekroan,  i  Johns, 

starting  point,  omitting  the   remainder  Ch.  (N.  Y.)   288;    Beekman  v.  Frost, 

of  circumscription.   Burrows  r.  Baugh-  18  Johns  (N.  Y.)  544 ;  9  Am.  Dec  246; 

man,  9  Mich.  213.                                     .  Gilchrist  v.   Gough,  63   Ind.  576;  30 

A  description  of  lands  conveyed  as  Am.  Rep.  250;  19  Alb  L.  J.  276.    But, 

'**all  other  lands  owned  bv  the  vendor  if  the  record  states  the  amount  as  more 

•in  the  State  of  Louisiana^*  was  held  to  than  the  claim,  it  would  probably  be  a 

be   an   insufficient  description  -of  any  protection     against    subsequent  pur> 

particular  tract  conveyed.      Green    v.  chasers  to  the  extent  of  the  true  claim. 

Witherspoon,  37  La.  Ann.  751.  Crawford  v,  Chicago,  etc.,  R.  Co.,  in 

A  deed  conveyed  land  to  three  part-  111.  314. 
-ners  in  the  proportion  of  an  undivided  A  mortgage  was  given  as  security 
half  to  one  and  an  undivided  fourth  to  for  the  payment  of  several  notes.  The 
•t-ach  of  the  others,  and  added:  *'This  record  omitted  one  note  in  the  de- 
being  the  proportional  undivided  inter-  scription,  but  gave  the  aggregate 
•est  of  each  of  the  above  partners  in  the  amount  of  the  notes  correctly.  Held^ 
lumber  firm  and  lands  of  Milo  A.  Skin-  that  it  was  notice  to  purchaser  for  the 
ner  &  Co."  The  first-named  grantee  full  amount  of  the  mortgage.  Dargin 
mortgaged  his  undivided  half.  Held^  v.  Beeker,  10  Iowa  571. 
that  the  deed  did  not  necessarily  im-  Where  the  record  of  a  morteage 
port  notice  of  the  rights  and  interests  wholly  failed  to  set  out  the  sum  of  the 
of  others  in  the  portion  mortgage.  Van  note  secured  by  it,  but  referred  to  the 
Slyck  V.  Skinner,  41  Mich.  186.  note  by   its  date,  the    names  of  the 

See    also    Boundaries,    vol.    2.  p.  maker  and  payee,  the  date  of  its  mato- 

49^.  rity,  the  rate  of  interest  provided  for, 

SdiediQea  or  InTentorles  of  Penonal  and  the  time  it  became  payable,  held 

Property. — It  follows,  from  the   neces-  that  the  record  was  sufficient    Fetes 

sity  of   a  recorded    description  which  v,  O'Laughlin,  62  Iowa  533. 

sufficiently  identifies  the  property  con-  8.  Wade  on  Notice,  4  >6i ;  Wyatt  r. 

veyed  or  affected,  that,  when  it  is  neces-  Barwcll,   iq  Ves.  Jr.  435:    Hughes  v. 

sarv  to  the  identification  of  the  property  Debnam,    8    Jones    (N.     Car.)    127: 

affected  by  a  chattel   mortgage   that   a  Muehlberger  v.  Schilling,  19  N.  Y.  St 

«chedule  or  inventory   of  the   chattels.  Rep.  i ;  Tousley  r.  Touslcy,  5  Ohio  St. 

which  is  referred  to  in   the   mortgage,  78.   See  Woodson  f.  Allen,  54 Tex.  551; 

be  examined,  the  schedule  must  be  re-  Lincoln  Bldg.,  etc^  Assoc,  t/.  Hass,  10 

corded.      Barkman    r.    Simmons,    23  Neb.  581. 

Ark.  I ;  Sawyer  r.  Pennell,  19  Me.  167;  Thus  an  omission  in  the  record  of 

Chapin  v.  Cram,  40  Me.   561 ;    McKin  the  time  in  which  a  sale  of  the  property 

non  V.  McLean,  2  Dev.  &   B.    Eq.  (N.  may  be  made,  after  the  mortgagee  hai 

Car.)  79.     But  if  the   schedule   is  not  taken  possession  on  default  made  in  the 

necessary  to   the  identification    of   the  condition,   was   held   immaterial;  that 

^iroperty,     it    need    not    be   recorded,  the  record    showed     all    the    material 

Lund  T'.  Fletcher.  39  Ark.  325 ;  43  Am,  terms  of  the  mortgage,  and  was  suffi- 

Rep.  270.  cient  to  protect  the  mortgagee.    Gillei- 

1.  Sturtevanfs    Appeal,    34  Pa.  St.  pie  v.  Brown,  16  Neb.  457. 

14Q.  Baoordlng   the   Seal   to   tlie  Certtfl- 

a.  Thus,  if  the  recorder  enters  the  cate  of  Acknowledgment. — It  has  been 
amount  of  the  debt  as  less  than  it  held  that  the  recorder  need  not 
really  is,  such  record  is  not  notice  of  copy  the  seal  of  the  officer  who 
the  full  amount.  Hill  v.  McNichol,  took  the  acknowledgment.  It  i& 
76  Me.  314.  It  will  be  a  protection  sufficient  if  the  recorded  certificate  con- 
it  (gainst  subsequent  purchasers,  with-  tains  a  recital  that  he  affixed  his  seal  of 
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veyed,  which  is  imperfect  and  erroneous,  is  yet  such  that  it  wi 
reasonably  put  one  on  an  inquiry  that  would  lead  to  a  correc 
knowledge  of  the  identity  of  the  property  intended  to  b 
conveyed,  the  record  will  charge  notice.* 

In  very  many  Slates  a  chattel  mortgage  need  not  be  recordd 
at  length  ;  filing  and  indexing  is  equivalent  to  registry.* 

i.  Indexing. — If  there  is  no  express  provision  that  a  genera 
alphabetical  index  of  the  recorded  instruments  be  kept,  an  omi< 
sion  to  index  an  instrument  will  not  affect  the  validity  of  it 
record,  although  it  may  be  the  usage  of  the  recording  officer  t' 
index  all  instruments  which  are  transcribed  upon  the  recon 
booki.3  And,  even  under  statutes  which  require  the  recorder  t 
make  a  general  index,  it  has  been  said  that  since  the  index  i 
merely  to  facilitate  the  examination  of  the  records,  an  entir 
omission  to  make  the  index  or  an  error  therein,  is  not  a  matte 
which  concerns  the  owner  of  the  recorded  instrument,  but  rathe 
the  searcher  of  the  records  ;  that,  while  the  failure  to  index  is  a 
act  of  misprision,  for  which  the  recording  officer  is  liable  to  th 
searcher  of  the  records,*  who  is  thereby  misled  to  his  injury,  i 


jffice.  This  authorizes  the  presump- 
tion that  the  seal  was  affixed.  Jones  v. 
Martin,  i6  Cal.  i6s '.  Sneed  i:  Ward,  s 
Dana  (Kv.)  iSyi'Griffin  t:  Sheffield, 
)8  Miss.  3"59;  77  Am.  Dec.  646;  Geary 
V.  Kansas,' 61  Mo.  378;  Addis  v.  Gra- 
lam,  8S  Mo.  197 ;  Ballard  v.  Perry,  j8 
rex.  3^7.  See  Emmal  tl  Webb,  36 
ZaX.  197. 

1.  WebbonRec,  Tit..  %  147;  Wade 
>n  Notice,  4  161;  Dev.  on  Deeds,  (,  6ci; 
Partridge  I-.  Smflh,  i  Biss.  (U.  S.)  183; 
Lewis  j<.  Hinman,  s&  Conn.  .;ii;  Mer- 
ick  V.  Wallace,  19  III.  486;  Erickson  v. 
llafrerty,7f)I11.309;  Dargin  v.  Beker, 
to  Iowa  571;  Jones  11.  Bainford,  31  lowi 
117;  Thorntiill  v.  Burthe,  2g  La.  Ann. 
>3q;  Roberts  v.  Bauer,  35  La.  Ann.  453; 
\nderBon  v.  Baughman.  7  Mich.  69; 
r4  Am.  Dec.  699;  Michigan  Mut.  L. 
Ins.  Co.  V.  Conant,  40  Mich.  530;  Wolfe 
I.  Dyer,  95  Mo.  545;  Tousley  v.  Tous- 
ev,  5  Ohio  St,  78;  Carter  ti.  Hawkins, 
>i  TcT,  393;  Polk  V.  Chaison,  71  Tex. 

A  deficient  description  may  be  aided 
>y  a  referenc-c  to  another  recorded  in. 
lirument  where  the  deficiency  Is  Kup- 
>Hed.  Wallace  v.  Furber,  6i  Ind.  103; 
•Jewman  r.  Ty meson.  13  Wis,  172;  & 
\m.  Yitc.  7n.  A  proper  deecription 
n  a  recorded  instrument  which  a  sub- 
equent  purchaser  would  necessarily  see 
n  his  examination  of  hi:,  grantor'n  ti- 
le may  lend  to  supply  a  deficiency  In 
he  detcription  In  certain  cases.  See 
lent  V.  Coleman,  89  111,  364. 


9.  Webb  on  Rec.  Tit.,  4  151,  tilin_ 
Loeb  II.  Milner,  21  Neb.  391;  Brothei 
V.  Mundell,  60  Tci.  340, 

a.  SchcU  11.  stein,  76  Pa.  St.  398;  I 
Am.  Rep.  416,  See  Nlchol  i'.  Henn 
89  Ind.  54. 

In  Schell  V.  Stein,  76  Pa,  St,  401,  th 
court,  by  Agnew,  C.  J.,  said:  "The  dut 
of  searchers  is  that  ot  the  officer,  nc 
or  parties,  and  he  must  see  to  it  that  n 
mistakes  are  made  In  searching.  1 
greater  convenience  induces  the  re 
corder  to  keep  a  general  index,  to  S«v 
the  handiini;  of  different  books,  and  h 
omits  to  index  a  deed  in  it,  and  thereb 
overlooks  a  deed  regularly  recorde 
and  duly  indexed  in  the  proper  bool 
his  certificate  makes  him  liable  to  th 
party  who  Is  injured  by  it.  But  surel 
the  one  who  has  had  his  deed  dut' 
acknowledged  or  proved,  recorded  i 
the  proper  book,  and  certified  unde 
the  hand  and  seal  of  the  office  of  th 
recorder  in  due  form,  has  done  all  th 
law  requires  of  him.  On  what  princi 
pte  of  taw  or  sound  reason  shall  he  b 
required  to  supervise  the  ofticer's  gra 
tuitous  indexing  of  deeds  In  an  indc 
not  required  by  law?  He  is  not  to  b 
presumed  to  be  familiar,  and  as  a  fad 
nine  out  of  ten  persons  arc  not  familla 
with  the  system  of  the  olSce.  All  th 
citizen  can  be  bound  to  know  \t  th 
law  and  he  Is  warned  by  no  law  th'a 
there  must  be  kept  a  general  index," 

«.  See  Bishop  -o.  Schneider,  46  Mc 
4711  3  Am.  Rep.  533;  Green  v.  Gain 
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cannot  aflfect  the  validity  of  the  record.*  And  the  weight  of 
authority  certainly  favors  that  construction  of  such  statutes 
which  denies  that  they  make  the  index  an  essential  part  of  the 
record.*  It  should  be  observed  that  the  question  as  to  who  is  to 
suffer  in  case  of  an  omission  to  index  is  probably  resolved  by 
this  construction  of  the  statutes,  for  imposing  the  duty  upon  the 
purchaser  to  record  the  instrument  evidencing  his  purchase  can- 
not,  under  this  construction,  require  indexing.*  That  is  a  duty 
which  the  recording  officer  owes  to  the  public. 

But,  under  statutes  special  and  particular  in  their  provisions^ 
especially  in  that  they  clothe  the  index  with  the  character  of 
notice  to  subsequent  purchasers,^  decisions  are  found  which  estab- 

ugton,  x6  Ohio  St.  548;  Board  of  Com.  v.  Schneider,  46  Mo.  473 ;  2  Am.  Rep» 

V,   Babcock,  5   Oregon  472;    Curtis  v,  533;  Jordan  r.  Hamilton  Co.  Bank,  11 

L^^man,  24  Vt.  338;  58  Am.  Dec.  174.  Neb.  499;   Chase  v,  Bennett,  58  N.  H. 

1.  Cooley  on  Torts,  p.  387,  428 ;  Semon  v.  Terhune,    40  N.  J.  Eq. 
In  Chatham  v,  Bradford,  50  Ga.  327 ;  364 ;  Mutual  L.  Ins.  Co.  v.  Dake,  87  N. 

15  Am.  Rep.  693,  the  court  byMcCay,  Y.  257;  i  Abb.  N.  Cas.   (N.  Y.)  3S1; 

].,  said :   "When  a  deed  has  been  duly  Green  v.  Garsington,  16  Ohio  St  548; 

copied  upon  the  record  book,  it  is  dif-  91  Am.  Dec.  103;    Board    of  Com.  v. 

ficult  to  say  that   it   ia   not    recorded.  Babcock,  5   Oregon    472 ;    Nicklin   r.. 

The  steps  to  be  taken   for  easy   refer-  Betts    Spring  Co.,    11    Oregon    406; 

ence,  as  it  seems    to    us,    are  matters  Stockwell  x\  McHenrj,     107  Pa.  St 

with  which  the  owner  of  the  deed  has  237;    52    Am.    Rep.     475 ;    Curtis  v, 

nothing  to    do.     He   has    caused    his  Lyman,  24  Vt.  338 ;  58  Am.   Dec  174; 

deed  to  be    copied    upon   the    public  Barrett  v,  Prentiss,    57    Vt.  297.   But 

books ;  that  is  all  the  law    requires    ol  compar^^   Hoyt  v.  Schuyler,   19  Neb. 

him,  and  that  is  all  he  can  do.    If  any  652. 

one  desires  to  find  the  record,  he  can  The  statute  did  not  require  the  re- 
find  it  if  he  will  take  the  trouble.  The  corder  to  note  in  any  index  the  amount 
index  is  for  the  benefit  of  the  searcher,  of  any  mortgage  recorded  In  his  office. 
It  is  the  means  furnished  by  the  public  A  mortgage  for  $5,000  was  recorded  is 
to  its  citizens  for  an  easy  reference  to  being  for  $500,  but  was  indexed  as  a 
the  books  of  record.  It  is  a  provision,  mortgage  for  $5,000.  It  was  held  that 
not  for  the  benefit  of  the  holder  of  the  know^ledge  that  such  prior  mortgage 
deed,  but  for  the  convenience  of  those  was  indexed  as  a  mortgage  for  $5.ooa 
who  desire  to  examine  the  record,  was  not  sufficient  to  charge  a  subse- 
Ease  of  access  is  wholly  a  question  of  quent  mortgagee  with  knowledge  of 
degree.  A  book  may  be  indexed  by  the  true  amount.  Gilchrist  r.  Gough^ 
the  name  of  the  grantor  or  grantee,  or  63  Ind.  576;  30  Am.  Rep.  25a 
both ;  it  ought  to  be  by  both.  It  is  Entry  Book. — ^The  provision  of  the 
often  convenient,  too,  in  this  State,  to  statute  requiring  an  entry  book  to  be 
index  the  numbers  of  the  lots  of  land  kept  has  been  given  the  same  coo- 
conveyed.  But  obviousl Vf  all  these  are  struction,  and  declared  not  to  make 
matters  for  the  convenience  of  those  the  entry  tx>ok  an  essential  part  of  the 
who  desire  to  examine  the  books.  If  record.  Nichols  v.  Henry,  So  Ind.  54. 
the  clerk  fails  to  do  his  duty,  he  in-  See  Gilchrist  z\  Gough,  63  Ind.  576;  30 
ju res  those  who  desire  to  search.    The  Am.  Rep.  250. 

duty  is,  therefore,  to  the  searcher  and  But,  where  the  name  of   the   mort* 

to  the  public,  and  not  to  the  holder  of  gagee  was  by  mistake  oniitted  in  trans- 

the  deed."  cribing  the  instrument,   but  appeared 

2.  Wade  on  Notice,  ^  173 ;  Webb  on  in  the  entry  book,  the  record  was  held 
Rec.  Tit.,  f  142 ;  i  Jones  on  Mortg.,  to  impart  constructive  notice.  Sin- 
4  553;  I  Hilliard  on  Mortg.,  721 ;  i  clair  v.  Slawson,  44  Mich.  123;  38  Am. 
Washb.  on  Real  Property,   578;  Chat-  Rep.  235. 

ham  V.  Bradford,   50  Ga.  327;   15   Am.        S.  See  article  in  a  Cent.  L.  J.  346. 
Rep.  693 ;  Nichol  v.  Henry,  89  Ind.  54 ;        4.  That  these  decisions  are  genenll/ 
Swan  ;■.  Vogel,  31  La.  Ann.  38:  Bishop    understood  to  be  grounded  upon  stat» 
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the  index  on  the  same  footing  as  the  record  book  itself,  and 
e  indexing  of  the  instrument  an  essential  integral  part  of  a 
plete  and  valid  registration,  so  that  the  record  is  not  notice 
.nything  which  is  required  to  be  entered  in  the  index,  but 
:h  it  does  not  contain.^ 

the  statute  simply  provides  that  a  suitable  index  shall  be 
e,  it  is  sufficient  if  the  index,  as  made,  suitably  answers  the 
lirements  of  such  an  index ;  that  is,  informs  the  person  exam- 
5  the  title  to  certain  property  where  the  record  of  such  title 
be  found,* 

ut  the  statutes,  which  impose  the  duty  upon  the  recorder  of 
)ing  a  general  index,  sometimes  provide  for  an  index  so  full 
s  details  as  to  give,  in  addition  to  names  and  dates,  a  sub- 
tial  description  of  the  nature  of  the  instrument  and  of  the 
»erty  conveyed  by  it,'  Yet,  a  mere  clerical  error  in  the 
X,  which  -will  not  mislead  a  person  making  an  ordinary  dili- 
,  skillful  and  careful  examination  of  the  records,  will  not 
lidate  the  constructive  notice  of  the  record.*     And  it  seems 

an  omission  of  the  statutory  requirements  may  sometimes 
:ured  by  the  transcript  on  the  record  book,*  especially  if 
e  is  a  reference  to  the  record  book  pointing  out  that  the 
ision  is  there  supplied.* 

When  Reoord  Effected. — It  is  the  usual  course,  in  efTecting  the 
rd,  for  an  instrument  to  be  deposited  with  the  recording  offi* 

peculiar  In  thetr  provisions,  lee  Iowa  537, '  This  latter  case  wai  one 
\t  on  Rec.  Tit^  %  143;  Wade  on  where  a  mor^a^  was  indexed  as  re- 
re,  4  tM;  Dev.  on  Deeds,  4(  694,  corded  upon  page  "596,"  when  in  fact 
Cooiey  on  Torts,  p.  387 :  Board  it  was  recorded  upon  page  "S46."  hut 
im.  V.  Babcock,  5  Oregon  471.  the  arrangement  on  the  index  of  the 
Bame;r  "■  McCartj,  15  Iowa  510;  numbers  of  the  pages  wa«  such  that  it 
m.  Dec.  417 ;  Gwynn  v.  Turner,  would  appear  to  have  been  misplaced 
iwa  I ;  Peters  v.  Ham,  6]  Iowa  or  incorrectly  numbered.  See  also 
Howe  I!.  Thayer,  49  Iowa  154;  Falge  t'.  Lindsay,  69  Iowa  593;  Hodg- 
naid  v.  Culbertsen,  59  Wis.  433,  son  v.  Lovell,  35  Iowa  97 ;  95  Am.  Dec. 
Iso  Lane  v.  Duchac,  73  WU.  646.  775. 

der  a  statute  clothing  the  index  B.  BostwEck  v.  Powers,  \i  Iowa  456; 

the  character  of  notice  to  Bubse-  Lane  v.  Duchac,  73  Wis.  646. 

:  purchasers,  it  was  held  the  in-  <.  Thus,     when     the.  words     "see 

would    charge  a  purchaser   with  record,"  or  "(or  description  see  record," 

ructive  notice,   regardless  of  the  were  written  in  the  column  where  the 

hat  there  was  a  autistantial  error  description  of   the  land  should   have 

:  entry  on  the  record  hook  itself,  been.      Calvin   v.   Bowman,   to   Iowa 

;  V.  Laraen,  33  Wis.  141.  519:  While  v.  Hampton,  13  Iowa  359; 

imith  I'.  Royalton,  53  VC.  604.  Breed  v.  Conley,  14  Iowa  269;  St  Am. 

len   an   index   to  each  volume  is  Dec.  485;  Pierce  i>.  Weare,  41  Iowa  378, 

red   to  be  made,  it  mny  lie  liept  But.  where  the  Index  upon  Its  tace 

ate,  or  bound  in  with  the  record  purparts  to  set  out  the  description  of 

of  which  it  is  nn  index.     Benton  the  land,  yet,  in   fact,  omits  some  ma- 

;oll,  34  Minn.  Mi.  terlal  part  thereof,  it  may  be  mlslead- 

rVebb  on  Rec.  '1  it .  4  143,  note  3,  Ing,   and   cannot   he  supplied   by   the 

■  /own.   Rev.  Code   1873,  4  '9+3 1  record  to  which  a  searcher  for  Incum- 

'nsin.    Rev.    Stais.    :87o,   44  759,  brances  would  seemingly  have  no  oc* 

3cunto  :.  JerrnrJ.  46  Wis.  317.  caslon  to  look.     Scolea   r.  Wilsey,  11 

ont's   :.  Berkshire,  iq   Iowa  348;  Iowa   161 ;    Noyes    v.   Horr,  13   Iowa 

a.  I>ec. ,}  1 1 ;  BarnL-y  - .  Little,  15  570 ;  Stewart  v.  Huff,  t9  Iowa  557. 
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cer,  who  makes  an  entry  of  the  fact  and  time  of  filing*  and  places, 
it  among  the  accessible  files  of  newly  deposited  unrecorded  instni-^ 
ments.  At  an  opportune  time  (in  some  States  within  a  time 
specified  by  the  statutes)*  the  recorder  enrolls  it  upon  the  record 
books.  This  transcript  then  becomes  the  true  and  only  record^ 
since  the  owner  of  the  instrument  usually  removes  it  from  the 
record  office  after  the  enrollment  has  been  made.'  It  will  be 
observed  that  between  the  date  of  filing  and  that  of  the  trans- 
cribing, the  instrument  itself  remains  in  the  recorder's  office  sub- 
ject to  public  inspection.  It  is,  therefore,  with  good  reason  that 
the  completed  record  is  declared,  in  most  States  by  statute  *  to 
relate  back  to  the  moment  of  filing  the  instrument,  and  give  con- 
structive notice  from  that  time.* 

1.  See  Stim.  Am.  Stat.  L.,  §  1618.  rise  the  next  morning  and  personalij 

2.  See  Stim.  Am.  Stat.  L.,  ^  1619.  delivering  it  to  him,  stating  the  other 
8.  Hatch  V.  Haskins,   17    Me.    391 ;     attempt,  does  not  make  it  good  as  a 

Donald  v.  Beals,  57  Cai.  399.  recorded  deed  from  such  previous  day 

In  Terrell  v.  Andrew   Co.,  44   Mo.  but  only  from  the  time  of  its  actual 

312,  the  court  hy   Wagner,    J.,    said:  delivery    to    the    clerk.      Horsley  r. 

*'A  person,  in  the  examination  of  titles,  Garth,  2  Gratt.  (Va.)  471;  44  Am.  Dec. 

first  searches  the  records ;    and    if  he  393. 

finds  nothing  there,  he  looks  to  see  if        An  instrument  which  is  left  with  the 
any  instruments  are  filed  and   not  re-  recorder,    with    instructions    not   \xy 
corded.     If  nothing  is  found,  and  he  record  it  until  notified,  will  not  be 
has  no  actual  notice,  so   far  as   he  is  considered  as  filed  for  record  until  di- 
concerned  the  land   is  unencumbered,  rections  to  record  it  are  given.    Bowen 
If  he  finds  a  conveyance,  he  goes  no  tk   Fassett,  37  Ark.  507;  Dedman  r. 
further;  he  never  institutes  an   inquiry  Earle,  52  Ark.  164;  Town  V.Griffith, 
to  find  whether  the    deed   is    correctly  17  N.  H.  164;  even  though  the  clerk 
recorded  or  the  contents  literally  trans-  may  have  noted  thereon  the  time  of 
cribed.    Indeed,  to  attempt  to  prose-  receiving  it.  Town  z\  Grifiith,  17  N. 
cute  such  a  search  would  be  idle  and  H.  164.     If  recorded  before  such  in- 
nugatory.     Grantees    do    not    usually  structions  are  given  the  record  is  not 
leave  their  deeds  lying  in  the  recorder's  notice.     Haworth  tk  Taylor,  108  111. 
ofRce  for  the  inspection  of  the  public.  275 ;  Brigham  v.  Brown,  44  Mich.  59. 
After  they    are    recorded,    thev   take        If  the  instrument,  having  been  filed^ 
them  out  and  keep  them  in  their  pos-  is  withdrawn  from  the  office  before  it 
session.    In  a  large  majority  of  cases  is  copied  on  the  books  of  the  record, 
it  would  not  only  entail  expense  and  its  operation  as  constructive  notice  is 
trouble,  but  it  would  be  useless  to  at-  suspended  until  it  is  returned.    Law- 
tempt  to  get    access    to    the    original  ton  v.  Gordon,  37  Cal.  202;  Kiser  f 
papers."  Henston,  38  111.  252 ;  Yerger  v,  Barg, 
If  the  transcript  is  not  a  true  copy  56  Iowa  77 ;  Jones  r.  Parker,  73  Me. 
it  may  be   corrected.      See  infra^  this  248;  Glamorgan  xk  Lane,  9  Mo.  446; 
title,  Correction  of  Errors  in  Record  Ward  r.  Watson,  24  Neb.  592 ;  Hick- 
and  Curative  Acts,  man  v.  Perrin,  6  Coldw.  (Tenn.)  135; 
4.  Stim  Am.  Stat.  L.,  §  1617;  Webb  Johnson  r.  Burden,  40  Vt.  567;94  Am. 
on  Rec.  Tit.,  §  16.  Dec.  436.   It  is  immaterial  for  what  pur- 
6.  Jarvis  v.  Aikens,  25  Vt.  6;^^.  pose  it  is  withdrawn.    Worcester  Bank 
What  Oonstltutes  Filing  fior  Record. —  v.  Cheeney,  87  111.  602.     But  comfarr 
(See  File,  vol.  7,  p.  960.)     In  order  Wilton  t'.  Leslie,  26  Ohio  St  161.  But 
that  an  instrument  maj'be  filed  for  rec-  the  instrument  will   be  of  full  effect 
ord  it  must  be  carried  to  the  recording  from  the  time  of  its  return.    Woodruff' 
clerk's  office  and  left  with  the  clerk  for  v.  Phillips,  10  Mich.  500. 
the    purpose    of   having    it    recorded.        The  clerk's  indorsement  that  as  in- 
Going  to  the  clerk's  office  just  before  strument  was  filed  for  record  is  not  an 
midnight,  and,   he    not    being  there,  essential  part  of  the  filing  or  registrj* 
taking  it  to  his  house  just  before  sun-  Gorham  v.  Summers,    35  Minn  81; 
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6.  Coination  of  Erron  ia  Beeord  and  CnntlTe  Acta. — 1 1  the  recor 

ing  officer  should  make  an  error  or  omit  something  in  transcri 

ing  the  instrument  upon  the  record  book,  he  may  so  correct  tt 

record  as  to  make  it  a  true  representation  of  the  instrument 

1  _j   __  -r  .!._   — tificate  of  the  official  character  of  the  offio 

ledgment,  which  is  a  prerequisite  to  recordatic 

not  recorded  with  the  instrument,  the  omissic 

supplied.*     An  amended  record  will  take  effe 

correction  is  made,  but  it  can  in  no  way  impa 

prior  to  the  correction.* 

een  enacted  in  different  States  for  the  purpo: 
rds  of  conveyances  which  are  defective  becau; 
in  the  prescribed  formalities,  as  want  of  tl 
lowledgment,  of  the  notarial  or  official  seal  I 
cknowledgment,  of  the  requisite  number  of  wi 
:ertificate  of  official  character  of  the  acknow 
jtwithstanding  the  apparent  retrospective  ope 
•f  this  kind,  they  have  almost  uniformly  bee 
1  and  valid.* 

.-.  &  B.  (N.  Car.)  copied  th«  deed  ;■  new  deed  should  I 

;  Boyce  I'.  Stan-  decreed  and  recorded.    Toops  v.  Sn 

)6;  HouRhton  v.  der,  47  Ind.  91. 

301.     But    it    U        3.  Reasoner  v.   Edmundson,  j    Id 

arie  evidence  of  393;   Ely  v.  Wilcox,  ao  Wis.  533;  ■ 

filing.     Head  i'.  Am.  Dec.  4^6. 

81 ;    Jackson    f.        8.  Chamberlain  v.   Bell,  7  Cal,  jo 

,   Y.)   94.      The  68  Am.  Dec.260;  Davis  V.  Lutlciewic 

conclusive   evi.-  73  Iowa  354;    Baldwin  t.  Marshall, 

:e  maybe  given  Humph.    (Tenn.)    116;    HarH$on 

rcester   Bank  v.  Wade,  3    Coldw.   (Tenn.)    505;     M 

Town  r.  Griffith,  Loueh  v.  Hart,  $1  Tex.  iij. 
w.  Garth,  3  Gratt.        4.  Watson  r.  Mercer,  8  Pet.  (U.   S 

c.  393.  88;  Raverly  v.  Fridge,  3  McLean    (I 

.gSN.  Car.  13.  S.)  130;  Gillespie  i>.   Rccd,  3   McLei 

may  be  done  by  (U.   S.)   377;     Wallace   v.   Moody, 

rs  V.  Sellers,   ^  Cal.  387;  Reed  v.   Kemp,    16  111.   44 

Doe  f.  Dugan,  8  Logan  tj.  Williamn,  76   III.  17s;  Buc 

433.     AndsEnce  ley  c  Earley.  73  Iowa   389;   Brown 

can   take  effect  Simpion.  4  Kan.  76;  Ross  v.  Worthln 

e  correction  waa  ton,  11    Minn,  438;  88   Am.    Dec.  9 

hat  there  can  be  Germ  an -American  Bank   v.   White, 

lying  the   whole  Minn.  471;  Allen  v.   Moss,  17  Mo.  35 

rections    la   the  Stevens    v.    Hampton,    46    Mo.    40 

marginal  note  on  Bishop  v.  Schneider,  46  Mo.  47:;  2  Ai 

ating  where  the  Rep,  ^33;  Gatewood   v.  Hart,    i;8  M 

be  found.     See  361;   Barton   t>,   Morri*.  11;  Ohio   40 

319.  Barnet  r.   Barnet.  15  S.  &  R.  (Pa.)  7 

:m  a  deed  on  the  Tate  v.  Stooltzfoos,    16  S.  &  R.   (Pi 

le  court  ordered  35 ;  16  Am.  Dec.  546;  Joumeav  v.  Gi 

lould   be   erased  son,  ^6  Pa.  St.  ^7;"HugheB  r.  Cannon, 

md  that  the  rec-  Humph.  (Tenn.)  589;  Malev  t:  Tipto 

ould   be  in   like  3  Head    (Tenn.)'4a3.     But   such  ac 

t  was  held    that  cannot  Impair  vested  rights;  Carpent 

■oorder  r.  Dexter.  8  Wall.  (U.  S.)  .S13;  Logan 

'  '■'  ;  Brinton   v.  Se 

ir  affect  the  rigb 
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7.  Seflllng. — In  many  States  the  record  of  a  chattel  mortgage 
is  ineffectual  after  a  certain  time,  and  the  instrument  must  be 
reiiled  before  the  expiration  of  the  given  period.* 

17.  Etrct  of  Failttsx  to  Bxoobb— 1.  Owing  to  SeglMt  of  Ona- 
tee — fl.  As  TO  the  Parties. — It  has  been  said  that  at  common 
law  it  is  not  necessary  to  record  a  conveyance  of  title.*  In  order 
to  pass  title  to  land,  livery  of  seisin  is  the  only  notoriety  which 
the  common  law  demands.  Thus,  because  of  the  possibility  of 
secret  conveyances,  especially  after  the  adoption  of  the  Statute 
of  Uses,*  subsequent  conveyances  might  easily  be  made  in  fraud 
of  persons.  To  remedy  this  evil  the  common-law  requirements 
for  the  valid  transfer  of  title  have  been  supplemented  by  the 
additional  statutory  requisite  of  recordation.  But,  recordation 
being  only  a  means  for  the  prevention  of  fraud,  it  is  not  neces- 
sary, in  the  absence  of  the  intervening  rights  of  the  subsequent 
purchasers,  etc.,  specified  in  the  statutes,  that  the  conveyance  be 
recorded  in  order  to  pass  the  legal  title.*  A  deed  or  other  writ- 
ten instrument  is  effectual  as  between  the  parties  to  it,  and  their 
heirs,  without  being  recorded.^    And,  since  an  administrator  is 

of  third  persons ;  Gatewood  v.   Hart,  30  Tex.  539;  98  Am.  Dec  481 ;  Wade 

58  Mo.  261;  Green  v.  Drinker,  7  W.  &  v.  Greenwood,   3   Rob.  (Va.)  474;  40 

S.  (Pa.)  440.  Am.  Dec.  759. 

Sec  Constitutional  Law,  vol.  3,  6.  Robinson  v.  M'Donnell,  2  B.  & 

p.    760,   note  3;   Acknowledgment,  Ad.  134;  5  M.  &  S.  228;   Boughton  tr. 

vol.  I,  p.  162,  note  I.  Boughton,  i  Atk.  625:  Sicard  v.  Davis, 

1.  Webb  on  Rec.  Tit.,  §257-260.  Sec  6  Pet.  (U.  S.)  124;  Bacon  v.  North- 
•Chattbl  Mortgages,  vol.  3,  pp.  western  Mut.  L.  Ins.  Co.,  131  U.  S. 
194-195.  258;  Andrews  v.  Burns,    11  Ala.  691; 

2.  See  4ff/ra,  this  title, /Tfj/^ry  and  ^tcCaskle  v.  Amarine,  12  Ala.  17; 
•Construction,  Center  zk  Planters',  etc..  Bank,  22  Ala. 

S.  27   Hen.  VIII,   ch.   10.     By    the  743;    Russell   v,  Cadv,   15    Ark.  540; 

provisions  of  this  statute,  estates,  even  Jackson  v.  Allen,  30  Ark.  no;  Hunter 

of  inheritance,  in  lands  might  be  ere-  v,  Watson,  12  Cal.  363;   73  Am.  Dec. 

ated  and  transferred  by  deed  merely,  543;  French  v.  Graj,  2  Conn.  92;  Hill 

without  actual  livery  of  seisin.  2  Min.  v    Meeker,  24  Conn.  211 ;  Christy  v. 

Inst.  847.  Burch,  25  Fla.  942 ;  25  Fla.978;  Rogen 

In  America^  livery  of  seisin  is  unnec-  v.  Kavanaugh,  24  111.  583;  Stewart  v. 

•essary,  it  having  been  dispensed  with  Mathews,  19  Fla.  752 ;  Janes  v.  Penny, 

•either  by  express  law  or  by  usage.    See  76  Ga.  796;   Ross  v.  Hole,  27  111.  104; 

Livery,  vol.  13,  p.  934,  n.  i.    Regis-  Henthom  v.  Doe,  i  Blackf.  (Ind.)  157; 

tration  is  equivalent  to,  and  supersedes  Evans  v.  Pence,  78  Ind.  439;  Davis  v. 

the  necessity  of  livery  of  seisin.  Bryan  Lutkiewiez,    72     Iowa    254;    Bell    v. 

ti.  Bradley,' 16  Conn.  474;  Wyman  v.  Evans,  10  Iowa  353;  Stephens  t^.  Wil* 

Brown,    50    Me.    160;    Williamson   v.  liams,  46  Iowa  ^40;  Newsom  v.  Kurti, 

Carlton,    ^1    Me.    452;    Matthews    v,  86Ky.  277;  Ralls  v,  Graham,  4  T.  B. 

Ward,  10  Gill  &  J.  (Md.)  443;  Keys  v,  Mon.  (Ky.)  120;  Hancock  r.  Beverly, 

Davis,  I    Md.  39;  Evans  v.  Horan,  52  6  B.  Mon.  (Ky.)  531;  BoHngr.  Ewing. 

Md.  611 ;  Hiebee  v.  Rice,  5  Mass.  344;  9  Dana  (Ky.)  76;  Fitzhugh  i/.Croghan, 

4  Am.  Dec  ^;  Caldwell  v.  Fulton,  31  2  J.  J.  Marsh.  (Ky.)  429;   19  Am.  Dec 

Pa.  St.  47^;  72  Am.  Dec.  760.  139;  McClain  r.  Gregg,  2  A.  K.  Marsh. 

4.  See  Chaffee  v,  Halpin,62  Miss,  i;  (Ky.)  454;    Philips,  v.  Green,  3  A.  K. 

Aubuchon    v.    Bender,    44   Mo.    560;  Marsh.  (Ky.)  7;  13    Am.    Dec    124; 

Jackson  v,  Burgott,  10  Johns.  (N.  Y.)  Liddell  v,  Rucker,  13  La.  Ann.  569; 

457;  6  Am.  Dec.  349;  Building  Assoc.  Tilden  v,  Morrison,  33  La.  Ann.  1067 ; 

V.  Clark,  43  Ohio  St.  427;  Moore  v,  McCall  t*.  Irion,  41    La.  Ann.    1126; 

Thonus,  1  Oregon  201;  Portis  v.  Hill,  Owens  v.  Miller,  29  Md.  144;  Vote  v. 
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>rton,  4  Cush.  (Mus.)  37;  50  Am.    Acatton  u  to  third  penon*.    In  con- 
■X.  7;o:  Sloan  i',  Holcomb,  19  Mich,    struing  this    aUtute,  the  courts  haw 
);   Burns   v.    Berr}r,   4a   Mich.    176;     announced    that  "a  mortgage  hai  no 
«enleaf     v.     Edes,    3     Minn.    361;     eSect  either  In  law  or  equity  prerloui 
iaffe«  I'.  Halpin,  63  Miss.  1 ;  Cald-     to  its  deliver7  to  the  recorder  of  the 
■II  11.  Head.  11  Mo.  t6i ;  McCamart    county  for  record."     Doe  v.  Banic  o( 
Cleveland,    3    McLean   (U.    S.)    140; 
Stansetl  ;'.   Roberts,   13  Ohio  T48;  4I 
Am.  Dec.  193;  Mayliam'  r.  Coombs,  14 
Ohio  438;  Holliday  v.  Franltlin  Bank. 
16  Ohio  533 ;  Bloom  x:  N'oggle,  4  Ohio 
St.  4.;;  Bercaw   v.  Cockerill    ao  Ohio 
St.   163.     But  in   later   decisions,   this 
language  has  been  received  with  the 
qualification  that  It  has  exclusive   ref- 
erence to  the  effect  of  the  instrument 
as  to  those  not  parties  to  it.    Sidle  t'. 
Maxwell,    4    Ohio    St.   336;  Building 
Assoc.  V.  Clark,  43  Ohio  St.  437. 

In  Sidle  V.  Maxwell,  4  Ohio  St.  136, 
the  court  by  Bartley,  J.,  said  ;  "Everj 
statute  must  be  construed  according 
to  its  inlent,  and  with  reference  I0  the 
mischief  to  be  prevented,  and  tfae 
remedy  provided.  The  manifest  ob- 
ject of  the  statute  requiring  the  record 
of  mortgages  Is  notice  of  the  Incum- 
brances created;  and,  of  course,  this 
notice  has  reference  to  persons  other 
than  those  who  are  parlies  to  the  in- 
strument. No  sensible  object  could  be 
accomplished  In  subjecting  persons  to 
the  expense  of  this  public  record, 
with  a  view  of  notice  to  the  parties 
themselves.  The  provision  of  the 
statute,  therefore,  declaring  that  mort- 
gages shall  take  effect  and  have  pref- 
erence from  the  time  of  their  delivery 
for  record,  has  reference  to  the  rights 
of  persons  other  than  the  parties  to 
the  Instruments,  and  was  designed  to 
regulate  and  fix  with  certainty  the 
priority  of  right  among  Incumbrances. 
The  expression  which  has  been  used 
in  some  of  the  reported  decisions  in 
this  State,  'that  the  delivery  of  a 
mortgage  for  record  is  part  of  the  ex- 
ecution of  the  Instrument,'  Is  not 
strictly  correct.  All  the  decisions  in 
which  this  language  Is  used,  determine 
slmoly  the  effect  of  the  mortgage  in 
relation  to  its  giving  a  preference 
over  other  Hen  holders.  The  cause  of 
HoUiday  v.  Franltlin  Bank.  16  Ohio 
533,  in  which  the  language  of  the 
court  in  this  respect  Is  most  un- 
guarded, and  most  needs  qualification, 
simply  determines  that  a  mortgage 
previous  to  Its  delivery  for  record,  has 
no  effect,  either  at  law  or  In  equity, 
against  a  subsequent  judgment.  The 
result  of  all  the  decisions  on  this  sub- 
ject U,  simply,  that  a  mortgage  doe* 
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dimply  a  trustee  succeeding  to  such  rights  only  as  the  intestate 
possessed,   an  unrecorded   mortgage  will  bind  the  mortgagor's 

administrator.*  So  an  assignee  in  bankruptcy,  or  for  the  benefit 
of  creditors,  takes  only  the  debtor's  rights,*  and  holds  the  prop, 
erty  subject  to  all  such  prior  conveyances  as  would  affect  it  in 
the  hands  of  his  assignor.' '    Like  reasoning  has  been  employed 

not  take  effect  as  a  recorded  instru-  was  his  personal  representative,  and, 
ment,  or,  in  other  words,  does  not  take  of  course,  took  no  better  right  than 
effect  in  giving  any  priority  over  sub-  the  intestate  had. 
sequently  acquired  liens,  until  it  is  de-  But  it  is  urged,  that  if  the  mortgagor 
livered  for  record.  In  reality,  the  de-  had  sold  the  land  to  an  innocent  pur- 
livery  of  the  mortgage  for  record  is  chaser  and  received  the  purchase- 
not  a  part  of  the  execution  of  the  money  during  his  lifetime,  the  mort- 
instrument."  gag^e  could  not  have  pursued  the  fund 

A  lessee  of  land  cannot  object  to  an  in  his  hands,  but  must  be  content  with 

action  by  his  landlord  for  a  breach  of  the  result  of  his  remedy  at  law  in  ftr* 

covenant    in    not  repairing,  that  the  .«(7if am,  and  therefore  he  cannot  foliov 

lease  was  yoid  by  15  Car.  11,  ch.  17,  for  the  proceeds  in  this  case.    The  argu- 

want  of  being  registered;  such  act  en-  ment  has  apparent  force,  and,  indeed 

acting  that  "no  lease,  etc.,  should  be  of  it  w^ould  be  convincing  if  the  adminis- 

force  but  from  the  time  it  should  be  trator  held  the  fund  as  the  mortgagor 

registered,*'  not  avoiding  it  as  between  would  hold  it  in  the  case  supposed.    In 

themselves,    but    only  postponing  its  the  absence  of  fraud,  the  latter  would 

priority  with  respect  to  subsequent  in-  hold  it  in  his  own  right,  but  the  ad- 

cumbr^nces    registering    their    titles  ministrator  holds  it  as  a  mere  trustee, 

before.     Hodson    v,    Sharpe,  10   East  to  be  disposed  of  under  the  control  of 

350.  the  court,   in   the  payment  of  debts, 

1.  Andrews  v.  Bums,  11  Ala.  691;  and  any  surplus  by  distribution.  The 
Kirkpatrick  v,  Caldwell,  3a  Ind.  399.  money  is  in  the  hands  of  the  adminis- 
The  latter  case  was  one  where  an  in-  trator,  and  no  equities  have  itjterrened 
testate  had  executed  a  mortgage  on  in  behalf  of  other  creditors.  There  is 
certain  real  estate  to  secure  the  pur-  no  reason,  therefore,  why  the  court 
chase  money.  This  mortgage  was  not  should  not,  for  the  purpose  of  justice, 
recorded.  The  estate  being  insolvent,  follow  the  proceeds,  still  in  reach,  and 
the  administrator  having  no  knowl-  subject  them  to  the  lien  which  orig- 
edge  of  the  existence  of  the  mortgage,  inally  subsisted  against  the  land,  as  is 
sold  the  land  under  an  order  of  the  habitually  done  in  other  cases  of  trusts 
court  for  the  purpose  of  producing  where  the  trustee  has  either  willfully 
assets  to  meet  claims  against  the  or  ignorantly  violated  his  duty  by  dis- 
estate.  It  was  held  that  the  proceeds  posing  of  the  trust  estate." 
of  the  sale  were  subject  to  the  mort-  But  a  conveyance  by  an  executor 
gagee's  lien,  and  that  he  was  entitled  under  a  power  of  sale  contained  in  a 
to  payment  out  of  such  proceeds  in  w^ill,  to  a  purchaser  for  a  valuable  con- 
preference  to  general  creditors.  The  sideration,  is  good  against  a  former 
court  by  Frazer,  C.  }.,  said:  ''It  is  grantee,  whose  deed  was  not  recorded,, 
only  subsequent  purchasers  and  in-  and  who  was  not  in  possession,  the 
cumbrancers  in  good  faith  and  for  purchaser  having  no  actual  or  con- 
value  who  are  protected  against  an  structive  notice  of  the  former  deed,  or 
unrecorded  mortgage.  As  against  all  of  any  claim  of  right  under  it  Stewart 
the  world  besides,  the  registry  imparts  v,  Mathews,  19  Fui.  752. 
no  virtue  or  force  whatever  to  the  in-  2.  See  Assignments  for  the- 
strument.  As  against  the  mortgagor  Benefit  of  Creditors,  vol.  i,  p> 
and  the  estate  while  it  remains  in  his  854,  n.  a. 

hands,  the  lien  is  as  perfect  without  S.  Stewart  v.   Piatt.   loi   U.S.  731;. 

registry  as  it  is  with  it.     It  is  so,  also,  Simon  r'.  Openheimer,   20  Fed.  Rep. 

against  his  general  creditors  while  he  553;  Fletcher  t».   Morey,  a  Story  (U. 

lives,  and  after  his  death.    No  change  S.)  555;  National  Bank  v.  ConwRT.  14 

was  wrought  in  the  rights  of  the  mort-  Nat.  Bank.  Reg.  513 ;  i  Hughes  (U.  S.j 

gage  with  respect  to  the  other  credit-  37;  In  re  Griffith,  1  Low.  (U.  S.)  431; 

ors  by  his  decease.    The  administrator  In  r#  Collins,  xa  Blatchf.  (U.  S.)  548^ 
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n  decidJRg  that  judgment  creditors  are  not  within  the  intend- 
n^ntof  the  recording  acts,  and  are  not  entitled  to  the  protection 
'   "  '     """  '   ~'"  ":tions,  the  grantee  under   a   quit- 

e  protection  of  these  provisions,  for 
IS  of  his  conveyance,  takes  only  the 
It  the  recording  of  an  instrument 
•t  of  its  execution  by  the  express 
1  no  title  will  pass  until  the  instru- 

;oNS  Comprehended  bv  the  Re- 
:  of  the  recording  acts  is  undoubt- 
1  the  preamble  to  the  act  of  ^th 
,  or  persons  acquiring  other  interests 
ached  by  prior  secret  conveyances 
To  effect  this  end  the  statutes 
:e5  and  other  instruments  affecting 
subsequent  purchasers  and  incum- 
orded.  Thus  the  law  points  out 
ch  the  party  failing  to  record  his 

V.  oke  Nat.  Bank,  83  Va.  .^Sg;  Sewall  v. 
n-  Hajrrnaker,  1:7  U.  S.  719.  But  cam- 
j;  fare  Christy  v.  Burch,  3s  Fla.  ajj;  15 
8;     Fla.  978. 

i.)  Tax  Dm<L — In  the  case  of  proceed- 
1;  inga  in  the  tale  of  lands  for  taxes,  the 
!<■  statutes  some limei  make  recording  nec- 
r-  etsary  to  the  validity  of  the  convey- 
ance. There  must  be  ■  strict  compli- 
rt  ance  wilh  such  statutes  in  order  to  pass 
the  title.  Clark  p.  Tucker,  6  Vt.  1S1; 
r-  Giddings  v.  Smith,  15  Vt.  344;  Morton 
v.  Edwin,  19  VI.  81. 
ttniMorded  DutnuMiit  In  BrMeixc*. 
II-  —In  North  Carolina,  while  it  seems 
aa  that  a  deed  cannot  be  given  in  evidence 
rs,  to  support  a  title  until  registered,  j'et, 
;e  when  registered,  It  relates  back  to  the 
IV  time  ofits  execution,  and  the  title  be- 
lli comes  complete.  Morris  v.  Ford,  a 
w  Dev.  Eq.  (N.  .Car.)  412;  Walker  v. 
>y  Coltrame,  6  Ired.  Eg.  (N.  Car.)  79; 
d,  Phifer  7/.  Barnhart,  88  N.  Car.  333; 
le  Ray  v.  Wilcox  {N,  Car.  1890),  11  S.  E. 
."  Rep.  443-  See  Rogers  v.  Cawood,  i 
!d  Swan  (Tenn.)  14J;  55  Am.  Dec.  719; 
le  Tavlor  v.  M'Donald,  i  Bibb  (Kv.)  410. 
Hi  4.  The  preamble  to  this  act  is  as  fol- 
lows: "Whereas  by  the  diiTerent  and 
w  secret  way  of  conveying  lands,  etc., 
i-  such  as  are  ill-disposed  have  it  In  their 
i-  power  to  commit  frauds,  and  fre- 
■d  quently  do  so,  by  means  whereof  sev- 
;h  cral  persons  have  been  undone  In  their 
;a  purchases  and  mortgages,  by  prior  and 
t  secret  conveyances,  and  fraudulent  in- 
)•  cumbrmnce*. 
171 
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title  is  exposed.  The  effect  of  failure  to  record  may  always  be 
'determined  by  the  express  provisions  of  the  statute,^  but  the 
persons  in  whose  favor  the  recording  acts  are  designed  to  give 
that  effect  are  not  so  easy  of  ascertainment.* 

2.  Owing  to  Neglect  of  Eecording  Officer.  —  The  result  of 
failure  to  record  an  instrument  when  such  failure  is  chargeable 
to  the  grantee  under  the  instrument,  whose  duty  it  is  to  record 
it  has  been  stated.  But  the  grantee  may  do  all  he  can  do  to  effect 
the  record,  by  duly  depositing  the  writing  evidencing  his  convey, 
ance  with  the  recording  officer,  and  yet,  by  the  misprision  of  the 
recording  officer  in  making  the  record,  the  instrument  may  either 
not  be  copied  at  all  before  it  is  removed  from  the  files  of  the 

1.  And  the  courts  cannot  extend  nor  was  acquiring  by  his  purchase,  and  to 

add  to  it.    A  tax  purchaser   took   the  this  extent  cut'oflf   the  previous  pur- 

<lecree  by  default,  quieting  his  title  as  chaser  who  negligently  failed  to  record 

against  the  claims  of  a  certain   person  his  conveyance."     See  Edwards  v.  Mc* 

who  had,  in    fact,  previously  conveyed  Kernan,  55  Mich.  520,   where  this  Ian* 

the  land.     His  grantee,   however,  had  guage    is    quoted  with     approval.    In 

«iot  recorded  the    deed    and    was  not  Earle  v.  Fiske,  103  Mass.  591,  the  court 

made  a  party.     Heldy  that  the   neglect  by  Ames,  J.,  recognizes  the  fact  that  it 

to  record  the  deed  did  not  make  the  de-  is  not  very  logical  to  say  that,  after  a 

t:ree  binding  upon  the  grantee  who  was  man   has  literally  parted  with  all  hit 

a  stranger  to  the  proceeding.  Smith  ti.  right  and  estate  in  a  lot  of  land,  there 

AVilliams,  44  Mich.  240.  still  remains  in  his  hands  an  attachable 

So  it  cannot  be  said  that  the  omission  and  transferable  interest  in  it,  of  ex* 

to  file  a  chattel  mortgage  is,  under  the  actly  the  same  extent  and  value  as  if  he 

statute,    fraudulent    in    law.     Niagara  had  made    no    conveyance    whatever. 

Co.   Bank  v.  Lord,  33    Hun  (N,  Y.)  See  12  Abb.  L.J.  1 1 7/ for  comments  in 

557.  this  case,  which  support  the  reasoning 

Kor  can  it  be  argued  that  under  the  of  the  Michigan  judge  above  quoted, 

provisions  of  the  recording  acts  one  who  See  also  Mart,  on  Conv..  ^  2S5;  Green- 

makes  a  conveyance  which  is  not  re-  leaf  r.  Edes,  2  Minn.  264. 

corded,  retains  an  interest  in  the  con-  Whan  Failure  to  Record  Is  Due  to  U^* 

veyed   property  which  may  be  subse-  avoldabla  drcvinataiiceB. — The  impos- 

xjuently  t/'ansferred  to  an  innocent  pur-  sibility  of  recording  the  writing,  as  be- 

•chaser.     In  Burns  r.  Berry,  42    Mich,  cause    unavoidable   accidents    prevent 

176,   the  court,    by  Mars  ton,    J.,  said:  the  attendance  of  the  witnesses  who  are 

■**  The    protection    which    this  statute  to  prove  it,  or  by  reason  of  the  casual 

gives  to  a  bona  fide  purchaser  does   not  loss  or  destruction  of  the  writing  itseiC 

proceed   upon   the   theory,  and   is  not  will  not  avert  the  legal  consequences  of 

made  to  depend  upon  the  fact,  that  the  the  failure  to  record  it.     2    Min.  Inf^t., 

grantor  at  the  time  of  such  conveyance  p.   857;    Eppes    x/.   Randolph,  2  Call 

had  any  interest  in  the  premises  what-  (Va.)    125;    Harvey    f.    Alexander,  i 

«ver,  or  that  any  passed   from  him   by  Rand.  (Va.)  219;  '10    Am.  Dec  519; 

his  convevance  to  such  subsequent  pur-  Withers  v.  Carter,  4  Gratt.  (Va.)  417; 

chaser.     It  is  not  by  force  of  the   con-  1  Am.  Dec.  78. 

-veyance,  but  by  the  terms  of  the  stat-  The  laitrnmeiitt  Avoided  by  tHe  Bt- 

iite,  that  such  subsequent  purchaser  ac-  cordins   Aett. — And,  since    the  whole 

quires  title  to  the  premises.    His  grantor  system  of  recordation  depends  on  stat- 

having    previously    conveyed,   has  no  utory  enactment,  the  operation  of  the 

title   left  to  convey,  and  could,   there-  recording  acts  can  extend  to  only  those 

fore,  by  his  deed,  unaided  by  the  stat-  instruments  which  are  required  to  be 

lite,  pass  none  to    any    third    person.  *  recorded  by  the  terms  or  intendment  of 

Our  registry  laws,   however,   step  in,  these  statutes.      Lissa    v.    Potty,  64 

and  for  the  purpose  of  protecting  an  in-  Miss.  353;  Martin  v,  Nash,  31   Mlss- 

nocent  purchaser,  give    him  what  he  324. 

supposed,  and  from  an  examination   of  9.  See  infra,   this  title,   Ti€   Ptr- 

the  recorda  had  %  right  to  suppose,  he  son*  Proitctod  by  iht  Recording  Ad$* 
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ccord  office,  or  so  copied  as  to  be  of  no  value  so  far  as  the 
itiltty  of  the  record  lies  in  communicating  information  of  the 
onveyance  to  persons  searching  the  record.  By  a  provision  of 
tatutes  which  is  common  to  nearly  all  the  States,  the  record  is 
fleeted  when  the  writing  has  been  filed  for  record.*  And, 
?here  this  is  the  law,  the  rule  is  favored  by  what  seems  to  be  the 
'eight  of  authority  that  the  statutory  duty  to  record  his  convey- 
nce,  which  is  imposed  upon  the  grantee  for  the  benefit  of  subse- 
uent  purchaser,*  is  sufficiently  discharged  when  the  grantee  has 
jly  deposited  a  valid  instrument  for  record,  and  that  the  grantee 
lust  be  protected  thereby,  even  though  the  recorder  incorrectly 
ranscribes  the  instrument  upon  the  records,  or  fails  to  record  it 
t  all.^     Yet,  while  this  rule  is,  perhaps,  supported  by  the  larger 

L  See  supra,  this  title,   Wlica   liec-  the  officer  wns  a  violation  of  his  right* 

■d  Effeded.  in   tlie    premises,  and    the    delinquent 

2.  Mr.  Devlin  argues  that  the  grantee  ofticial   sliould   be  required  to    answer 

I  a  deed,  the  record  of  which  is  not  to  him.    The  concluBion  seems    to  fol- 

Ifected  b^  reason  of  the  neglect  ol  the  low  inevitably-,  that.   Trom    the   deposit 

icordlng  officer,  should  not   be.ir   the  of  ihc  instrument  with  the  proper    oHi- 

lis.  for  the  reason  that  the    recording  cer  for  record,  it  should  be  regarded  a%, 

:l»  are  intended  for  the  benefit  of  sub-  constructive  notice  to  all  persons    who 

^quent  purchasers  and  incumbrancers,  subsequently  deal  with    the    title,  not- 

Ir.  Devlin  says:  "The  first  grantee  re-  withstanding  any  errors  by  the  officer  In 

jires  no  protection.     By    the    princi-  recording  the  instrument,  or  even  when 

les  of  the  common  law,    in    the    ab-  he  neglects  to  record  it."       Wade    on    ■ 

:nce  of  statutory  regulations,  he   sue-  Notice,  ^  t6j. 

reds,  by  his  deed,  to   all  the    title    of        This  reasoning  is  also  well  expressi-d 

s  grantor,  and.  unless  the  law  places  in  the   fullowin^    cases:       Merrick    r-. 

Kin  him  the  obligation  of  doing  some  Wallace,  19  111.  486;  Jennings  :■.  Wo"d, 

irticular  act.  his  deed,    on    common  20  Ohio    161,    dissenting    opinion     by 

w  principles,  is   good  against  every-  Spalding,  J.;  Sawver  v,  Adams,  8    Vt. 

>dy."    The  purchaser,   under  the  sec-  172 ;     30     Am.    Dec.    459,    dissenting 

id  conveyance,    could,    at    common  opinion   by    Phelps,  J.    Article    in    5 

w,  acquire    nothing    as    against    the  Cent.  L.  J.,  3. 

'ior  conveyance.      To    remedy    cer-         3.  Dev.  on    Deeds,  f  681  i    Webb   on 

in  evil  practices,   which    were   made  Rec.  Tit.,  1    16;   Wade   on    Notice,   H 

tsMble  by  this  stale  of    the    taw,    the  149-162 ;  Steam  Stone-Cutter    Co.    v. 

cording 'acts   wre    enacted    for    the  Sesra,  13  Fed.  Rep.   373;  Polk  v.    Cos- 

irpose  of  requiring  the  first  grantee  to  gure,  4  Biss.  [U.  S.)  437;  Riggsp.  Boy- 

ve  notice  of  his  deed  by  procuring  Itt  Ian,  4  Biss.  (U.  S.)  445  ;  Mims  u.Mims, 

gis  tration,  or  to  suBer  the  con  sequences  35  Ala.  23;    Fonche  v.   Swain,  So  Ala. 

its   postponement    to    the  convey.  153;  Dates  -o.  Walla, 18  Ark.  )44;  Case 

ice  to  another.     "Now,  it  Is  obvious,"  i/.  Hargadine,  43  Ark.  144;   Metierin  v. 

ys  Mr.  Devlin,  "that  the  registration  Oaks, 67  Cal.  57;   Hartmyer  t:  Gates,  t 

ws  are  intended  for  the  benefit  of  the  Root  (Conn.)  6i;  Lewis  v.  Hlnman.  s& 

baser.     And    it    seems  Conn.  55;    Cook   u.   Hall,  6   111.  57.1;; 

lie  rule  that  if  the   first  Merrick  v.  Wallace,  19  III.  ^;   Kiser 

that  he  has  the   power  v.   Heuaton,  138111.  yj;  Wolf  i'.  Hun- 

:o  subsequent   purchas-  ter,   10  111.  App.  31:  Chandlerv.  Scott, 

f  this  notice  by  the  rec-  117  Ind.  326;  Kessler  v.   State,  24  Ind. 

not  be  held  responsible  313;  Poplin  n.  Mundell,  37    Kan.    138; 

licoHicer   failed   lo   do  Lee   v.    Berraingham,    30    Kan.  311; 

•ev.  on  Deeds,  ^  6S6.  Bank  of  Ky.  v.  Haggin,  1  A.  K.  Marsh. 

his  treatise  on  the  law  (Ky.)   306;     Payne  v.   Pavey,   19   L«. 

a  similar  view:      "If,  Ann.  116;  Lewis  i'.  Kloti,  39 La.  Ann. 

-..,  ._  — ..  _  primarily  for  the  pro-  359;   Sjrkes  t.  Keating,  1 18  Mass.  517 ; 

ctlon  of  the  subsequent  purchaser,  tt  Gillespie   v.  Rogers,    146   Mass.   610; 

Duld  Mcm  that  any  breach  of  dutjr  bjr  People  v.  Bristol,  35  Mich.  18;  Man- 
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number  of  decisions  and  the  better  reason,  a  not  unimportant 
line  of  cases  holds  that  the  recording  of  an  instrument  is  the 
Kduty  of  the  grantee  therein,  and  that  he  and  a  subsequent  pur. 
chaser  who  has  acted  in  ignorance  of  the  omission  or  mistake, 
tnust  suffer  the  loss  resulting  from  a  failure  to  record,  whether 
•due  to  his  own  or  the  recorder's  neglect.* 


fold  V.  Barlow,  6i  Miss.  593;  48  Am.  Noves  r.  Horr,  13  Iowa  ^70;  Barney 
Lep.  84;  Perkins  v.  Strong,  22  Neb.  v,  McCartv,  15  Iowa  510;  S3  Am.  Dec. 
■725;  Dick^rnan  t*.  Puckhafer,  1  Daly  427;  Whallcj  v.  Small,  25  Iowa  184.; 
•(N.  Y.)  489;  Simonson  x\  Falihee,  25  Brydon  v.  Campbell,  40  Md.  331;  Bar- 
Hun  (N  Y.)  570;  Dodge  7',  Potter,  18  nafd  v,  Campan,  29  Mich.  i6a;  Parrel 
Barb.  (N.  Y.)  193;  Bedford  t\  Tupper,  v.  Shaubhut,  5  Minn.  323;  Terrell  v. 
3oHun(N.Y.)  174;  Schell  v.  Stein,  Andrew  Co.,  44  Mo.  309;  Green  p. 
76  Pa.  St.  398;  18  Am.  Rep.  416;  Wood's  Gerrington,  16  Ohio  St.  549;  Jennings 
Appeal,  82  Pa.  St.  116;  13  Am.  L.Reg,  r.  Wood,  20  Ohio  261;  Sawyer  u. 
255;  Glading  i;.  Frick,  88  Pa.  St.  460;  Adams,  8  Vt.  172;  30  Am.  Dec.  4591 
Clader  v,  Thomas,  89  Pa.  St.  343 ;  See  also  Gilchrist  v.  Gough,  63  Ind. 
Nichols  V,  Reynolds,  1  R.  1. 30 ;  36  Am.  576 ;  19  Alb.  L.  J.  276 ;  State  v.  Davis, 
Dec.  238;  Flowers  v.  Wilkes,  i  Swan  96  Ind.  539;  Smith  v.  Lowry.  113  Ind 
(Tenn.)  40S;  Swepson  v.  Exchange  &  37;  Frost  v.  Beekman,  i  Johns.  Ch. 
Deposit  Bank,  9  Lea  (Tenn.)  713;  (N.  Y.)  299;  Beekman  v.  Frost,  18 
Throckmorton  r.  Price,  28  Tex.  605;  Johns.  (N.  Y.)  544;  9  Am.  Dec.  246; 
Crews  p.  Taylor,  56  Tex.  461 ;  Freiber-  Peck  t\  Mallams,  10  N.  Y.  509;  New 
^er  V.  Magale,  70  Tex.  116;  Beverly  v,  York  L.  Ins.  Co.  v.  White,  17  N.  Y. 
Ellis,  1  Rand  (Va.)  102;  Marlet  v.  469;  Potter  v.  Dooley,  55  Vt  512;  In- 
Hinman,  77  Wis.  135;  31  Cent.  L.  J.  ternational  Ins.  Co.  v.  Scales,  27  Wis. 
211.    See  Mutual  L.  Ins.  Co.   v,  Dake,  640. 

•87  N.  Y.  257.  This  doctrine  is  in  Terrell  v.  Andrew 

And  this  rule,  as  Mr.  Devlin  points  Co.,  44  Mo.  309,  the  court  speaking  bj 

•out.  certainly  seems  to  be  more  in  har-  Wagner,  J.,  defended  as  follows :  "The 

mony  with  the  principles  stated  in   a  statute  says  that  when  the  deed  is  cer- 

subsequent  section  of    this  article  (Z7^-  tilled   and   recorded    it    shall  impart 

struct  ion  of  Record)  to  the  eflfect  that  notice  of  the  contents  from  the  time 

the  ^'destruction  of  the  book  in   which  of  filing.    Certainly ;  but  this  is  to  be 

the  deed  is  recorded,  by  fire,  the    mad  understood  in  the  sense  that  the  deed 

caprice  of  the  mob,    tne    mishaps    of  is  rightly  recorded,  and  the  contents 

war,  or  the  hands  of  some  person  who  correctly  spread  upon  the  record.    A 

desires  its  destruction  for  a  selfish  and  person,  in    the  examination  of  titles 

fraudulent    purpose,    cannot    deprive  first  searches  the  records ;  and  if  be 

the  record  of  the  effect  of  giving  con-  finds  nothing  there,  he  looks  to  see  if 

structive  notice,  acquired  by  the  orig-  any    instruments    are    filed  and  not 

inal  registration.     When  the  record  is  recorded.    If  nothing  is  found,  and  he 

destroyed,  as  a  matter  of  fact,  it   must  has  no  actual   notice,  so  far  as  he  is 

cease  to  give  notice.     Still   it   is    con-  concerned,  the  land  is  unincumbered, 

sidered    on     the    soundest   logic  and  If  he  finds  a  conveyance,  he  goes  no 

reason,  that  when  a  person  has  filed  his  further;  he  never  institutes  an  inquiry 

deed  for  record,  he  has  complied  with  to  find  whether  the  deed  is  correctly 

the  law  and  cannot  be  affected  by  the  recorded    or    the    contents    literally 

subsequent  destruction   of  the   record,  transcribed.      Indeed,   to    attempt  to 

Why,  then,  should  he  be  held  respon*  prosecute  such  a  search  would  be  idle 

sible  when  the  record  is  not  totally  de-  and  nugatory.   Grantees  do  not  usually 

stroyed,  but  rendered  imperfect  by  the  leave  their  deeds  lying  in  the  recorders 

act    of  a   public  officer,  whose  acts  he  office  for  the  inspection  of  the  public 

cannot  supervise?"     I  De  v.  on  Deeds,  After  they   are    recorded,  they  take 

4  686.  them  out  and  keep  them  in  their  pos- 

1.  2  Pom.  Eq.  Jur.,  f  654;  Webb  on  session.     In  a  large  majority  of  cases 

Rec.  Tit.,  4  ^^\  Jones  on  Mortg.,  $551;  it  would  not  only  entail  expense  and 

Shepherd  v.  Burkhalter,  13  Ga.  443;  58  trouble,  but  it  would  be  useless,  to  at- 

Am.  Dec.  523;  Benson  v.  Green,  80  Gra.  tempt  to   get  access  to   the  original 

130;  Miller  v.  Bradford,   13  Iowa  14;  papers.    It  never  was  intended  to  iO' 
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In  some  cases,  these  principles  seem  to  have  sometimes  been 
laken  into  consideration  to  determine  whether  or  not  the  index 
san  essential  part  of  the  record.* 

The  prevalence  of  the  one  or  the  other  of  these  doctrines  wilt, 
.(  rn.iTSf    Hi>f»rm;n»   the   question  as  to  whom  the   recording 
loss  suiTered  by  reason  of  his  neglect  in 
s 

ECTBD   BT  THB    BKWBOIHa    AOTa— 1.  WhO 

lERAL. — The  word  purchaser,  as  used  in 
employed  in  its  broadest  sense,  includ- 
]uires  land  otherwise  than  by  descent ; 
I  vernacular  sense,  whereby  it  is  signified 
jpon  a  valuable  consideration.'     In  some 

urden  of  to  import  notice  from  the  time  of  filing 

■borious  the  initrument  with  the   recorder   for 

recorder  record,  the  court  in  Miller  v,  Bradford, 

ity.    The  13  Iowa  14.  by  Wright,  J.  said:    "Thi. 

reals  on  itatute,   in    our  opinion,   wai  only  in- 

he  fails  tended  to  fix  the  time  from   which  no- 

e  canse-  tice  to  subsequent    purchasers   was  to 

perfectly  commence,  and  not  to  make  such  filing 

1  the  ad-  or  depoaitini;   notice    of  the   contents 

the  door  arter   the  same   was   recorded.     After 

ard   and  Ihe  record  of  the  deed,  the  record  itself 

>f  subse-  Is   the   constructive   notice  of  its  con. 

not  rely  tents,  and  It  never  was  the   intention  of 

le  under  the   legislature   to   hold   a    subsequent 

of  trac-  purchaser,  buying   afler  the  recording, 

that  it  Is  t>ound  by  the  contents  of  a  deed,  ever 
BO  Improperly  and  incorrectly  recorded, 

required  because  at  some  time  a  deed  correct  in 

perform-  the   description    of    Ihe    property  was 

i  on  him  filed  with  the  recorder." 

e  benefit  1.  See  Schell  f.  Stein,  76  Pa.  51.398; 

ho  is  in-  iS  Am.  Rep.  416;  Mutual    L.  Ins.  Co. 

I  he  must  v.  Dake,  87  N.  Y .  357.     But  see  lufra, 

recorder,  this  title.  Indexing. 

any  and  3.  See  Public  Officers,  vol.  19.  p. 

njury  by  461,  n.  3;  Cooley  on  Torts  384,  et  seq. 

^glect   to  And  when  the  grantee  in  ttie  Instru- 

's  of  his  ment  Is  protecteQ   in  accordance  with 

hit  case,  the  first-stated   rule,   the   persons   who 

nr  county  can  clainn  that  thev   have  suffered   loss 

t).    The  by  reason  of  Ihe  failure  of  the  recorder 

with  the  to  enroll  a  conveyance  prior  to  Iheiri 

irding  It.  will    be   determined   bv  the  prtnciplei 

attention  stated    infra,    this    title,    under     Tht 

10  that  it  PeriQwi   ProUcUd   by  tkt   Recording 

the  coo-  Acts. 

ered  loss  I.  Morris  v.  Daniels,   35    Ohio    SL 

thereof.  406:  Spielmann  -v.  Kliest.  36  N.J.  Eq. 

between  191).     See  Purchabk,  vol,  19.  p.  (71. 

and  Ihe  TenuLt  tu  Common  Taking  br  Futl- 

proceed  tlon.  — A  tenant  in  common  whose  In- 
,  tcrest  becomes  severed  by  parlition  Is  a 
1  of  the  purchaser  of  the  interests  of  his  CO  ten- 
effectual  anti  in    the    lands  t«t   apart  for  him. 
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States  the  term  is  by  statute  defined  to  mean  every  person  to 
whom  an  estate  or  interest  in  land  shall  be  conveyed;  and 
also  every  assignee  of  a  mortgage;  lease,  or  other  conditional 
estate.' 

b.  Mortgagee,  Trustee  in  Deed  ok  Trust,  and  Assignee 

OF  Mortgage. — A  mortgagee,*  or   a  trustee  in  deed  of  trust,' 

Campan   v.    Barnard,    25    Mich.   381;  Cook  ?•.  Parham,  6^  Ala.  456;  Whelan 

Tharp  v.  Allen,  46  Mich,  389.  t*.  McCreary,  64  Ala.  319;    Fagason  v 

Member    of     PartneraMp.  —  Where  Edrington,  49  Ark.  207;  Salter  :•.  Ba- 

property  is  put  into  the  capit.il  stock  of  ker,  54  Cal.  140;  Porter   7*.   Greene,  4 

a    partnership    by    one     partner,    the  Iowa  571  ;  Seevers   t*.   Delashmutt,  11 

other  partner  will  stand  in  the  attitude  Iowa  174;  77  Am.  Dec.  139:  Welton  r. 

of    a    purchaser  to  the  extent  of   his  Tizzard,    15    Iowa      495;    Hewitt    v. 

rights  as  a  partner.     Ringo  v.  Wing,  Rankin,     41     Iowa     53;     Patton    r. 

49  Ark.  457.  Eberhart,  52  Iowa  67  •   Kessej  r.  Mc- 

A  mortgage  executed  hy   a  member  H  enry,  54  towa  189;  Jordan  r.  McNeil 

of  a  firm  to  his  co-partner    to  secure  25  Kan.  459;  Halbert  v.  McCulloch,  j 

advances  made  by  the  latter  over  and  Mete.   (Ky.)  456;  79   Am.  Dec.  556; 

above  his  due  proportion,  gives  a  orior-  Stockton  v.  Craddick,  4  La.  Ann.  282, 

tty  of  lien  over  a  prior  unrecorded  mort-  Pierce  v,  Faunce,  47  Me.  507 ;  Burns  v. 

gage  executed  to  a  person  not  a  mem-  Berry,  42  Mich.  176;  Pomet  v.  Scran- 

ber  of  the  firm.     Brazleton  v.  Brazle-  ton.    Walk.    (Miss.)  406;  Keith,  etc, 

ton,  16  Iowa  417.  ^oal  Co.   v,    Bingham,    97    Mo   196; 

PnreHaMr  of  CHose  in  Aotton.- A  title  Brophy  Min.  Co.  r.  Brophy,  etc.  Min. 

bv    purchase    from  a  mortiraeor  of  a  ^*^'  '5  Nev.  loi ;  Lavalette  f.  Thomp- 

L^^f^o^^  4^  »..^r%«^»  «,u,vu  «-  ^*...^  4S9'  Hulett  V.  Mutual  L  Ins.  Co.,  114 

Tnt  ff;    ucHu'nTwhe  f  tl^l  m"o  t  f^  ^t.  X4.;  Haynsworth  ..  Bischoff.t 

gage  haJ  never  been  recorded.     Gar-  ^j,^"' "'Mc^re"  "     wllk"*  %  U. 

land  V.  Plummer,  72  Me.  397.  rJ^'  ^^V  /V^u   H'               5i  ^  ^ 

'  '            •*^'       ,         „  (Tenn.)    656;   Huffman  r.    Blum.  64 

Trespasier.— The  term    "purchaser*  Tex.  334;  Steffian  v.  Milmo  NatBank. 

will  not,  of  course,  include  mere  tres-  ^  Tex.  513;  Singer  Mfg.  Co.  v.  Chal- 

passers.  or  persons  obtaining  possession  nier,  2  Utah  542 ;  Weinburg  v.  Rempe^ 

of  property  by  some  wrongful  act.  ,5  w.  Va.  829.    See  James  v.  Morey, 

The  recording  of  a  chattel  mortgage  2  Cow.  (N.  Y.)  247;  Mortgages,  to! 

need  not  be  alleged  in  an  action  by  the  15,  p.  819,  n.  i.   In  Willoughby  r.  Wil- 

mortgagee  for  the  recovery  of  themort-  loughby,  i  T.  R.  763,  Lord  Hardwicke 

gaged    goods,    which     the     defendant  said :     "When  I  speak  of  a  purcha«cr 

wrongfully  took  from  the  possession  of  for  a  valuable  consideration,  I  include 

the  mortgagor  while  they  were  In  his  a  mortgagee,  for  he  is  a  purchaser /ro 

custod}'.      Moses    v.   Walker,   2   Hilt,  tanto.^''     That   the   statutes  make  the 

(N.  Y.)  536.  mortgagor  the  holder  of  the  legal  title 

A  mere  trespasser  who  is  defendant  will    not    affect  the   rule.     Porter  r. 

in  a   petitory    action    cannot  defeat  a  Greene,  4  Iowa  571. 

prima  facte  title  made  out  by  the  plain-  A  power  in  a  mortgage  to  sell  the 

tiff  on  the  ground  of  the  non-registry  land  and  pay  the  debt  is  part  of  the 

of  such  title.    Coucy  v.  Cummtngs,  12  security  and  an  interest  in  the  land; 

La.  Ann.  748.  and.  as  such,  is  protected  by  the  statute 

1.  Stim.  Am.  Stat.  L.,  ^  1552 ;  Mich-  against  a  prior  unregistered  deed. 
igan  Stats.,  HowelVs  Ann.,  §  5688;  Bell  v.  Twilight,  22  N.  H.  200. 
il/f  If  M<?.«o/a,  Gen.  Stats.  1878,  ch.  40,  ^  8.  Kesnerr.  Triggs,98U.  S.5o;She^ 
25;  Nebraska^  Comp.  Stats.  1881.  pt  fey  v.  Bank  of  Lewisburg,  33  Fed.  Rep; 
i\  ch.  73,  §  45;  3  New  Tork  Kev,  315;  Gerson  t».  Pool,  31  Ark.  85;Ftr- 
Stats.,  ch.  3,  \  37:  Wisconsin^  Rev.  gai^on  v,  Edrington,  49  Ark.  207; 
Stats.  1878,  ^  334a;  Wyoming^  Rev.  Schumt>ert  v.  Dillard,  55  Miss.  34S; 
SUts.  1887,  §  23.  Wickham  t'.  Martin,   13  Gratt  (Va.X 

1.  Bailey  v.  Crim,  9  Biss.  (U.  S.)  95;  437. 
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inless  he  be  a  trustee  for  the  benefit  of  creditors  generally/  is  a 
.iirrhascr  ai  th&  f»>rm  i>;  used  in  the  recording  acts.* 

tgage  has  been  declared  to  come  within 
of  the  word  purchaser.'  And,  in  some 
inition  of  the  term  expressly  mentions 

erm  purchaser  undoubtedly  presupposes 
direct  interest  in  the  subject  of  at  least 
I  by  way  of  lien,  and  therefore  does  not 
il  creditors.*  And,  since  a  creditor  who 
le  property  of  the  debtor  by  attachment, 
cution,  is  regarded  as  acquiring  only  the 
liad,  ('.  e.,  that  whatever  rights  he  obtains 
rough  his  debtor,"  and  advances  no  new 
litorwill  not  thereby  be  brought  within 
,  and  the  failure  to  record  will  not  inval- 
I  a  subsequent  attachment,  judgment,  or 


See    lett,  40  Iowa  659;  Moorman  v.  Gibbs, 


Rep.  781;  Burke  !■,  lohn»on,  37  Kan.  337;  Green- 
Mott  V.  leaf  r.  Edes,  a  Minn.  364;  Stltwell  «. 
re  Hojt    McDonald,    39    Mo.    183;    Potter    v. 

McDowell,  43  Mo.  93;  Reed  i'.  Ownbj, 
Vta  are  44  Mo.  104;  Sapplngton  v.  OeBchll,  49 
brook  V.  Mo.  344;  Hackett  v.  Caltender,  33  Vt 
V.  Bolce,  !».  See  la/ra,  this  title,  Siatmlory 
erbocker     Imslrttmemts  Relatimgto  Judieial Pr»- 

ceedingi,  note  4,  p.  541. 
ewart  o.        UnderaBtatutedeclaringunrecorded 
T'd  In  68    grants  of  real  estate  void  as  against  "a 
Credit-     purchaser    or    incumbrancer,  wbo  in 

good  faith,  and  for  a  valuable  consld- 

930,    eration,  acquires  a  title  or  lien  hj  an 

"      instrument   that  is  first  recorded,   "it 

was  held  that  a  writ  of  attachment  1* 
rrett,  13  not  an  instrument  within  these  term*; 
Lan.  34a  ;  and,  therefore,  *  deed,  executed  prior 
mning  v.  to  the  tevj  of  attachment  upon  the 
,  Bonner,  proper tj  convejed,  though  not  re- 
Douglas,     corded  until  after  the  lerj,  will  prevail 

over  the  attachment.     Hoag  v.  How- 
,  9  Iowa     ard,  5<  Cal.  564;  Morrow  v.  Graves, 
Kan.  98;     77  Cal.  ai8. 
Tbomat        Jndgment  Ondlton. — Burn  i>.  Bum, 


1,  p.  930 
,  7  Wall 


68;  Far-  3  Ves.  583;  Fincb  v.  Winchelsea,  i 

i\  infra,  Wms.  377;  Brace   v.   Marlborough,  a 

vterleJ —  P.  Wma.  491 ;  Apperson  v.  Burgett,  33 

lioK.  Ark.  338;   Pixler  v.  Huggins,  15  Cal. 

>lant     V.  117;  Scott    v.    McMurran,   7   Btackf. 

I'.Oulla-  find.)  184;  Orth  v.  Jennings,8  Blackf. 

Thomas,  (Ind.)  430;  RiuiTan  v.  McCIellan,  34 

Uiams,  o  Ind.  165;  Bell  v.  Evans,   10  Iowa  3^3; 

ling.    18  Seevers  v.  Delaahroutt,   11   Iowa  174; 

I.  Hajri-  77  Am.  Dec.  139;  Welton  v.  Tiizard, 
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But  by  the  terms  of  the  statutes  in  some  States  their  protec- 
tion is  extended  to  creditors.*  Yet,  unless  otherwise  compelled 
by  the  express  provisions  of  these  statutes,  the  protection  given 
against  unrecorded  conveyances  will  be  limited  to  such  creditors 
as  have  effected  a  lien  on  the  conveying  debtors  property  by 
attachment,  judgment,  or  otherwise,  before  the  recordation  of 
the  prior  conveyance.*     It  cannot  be  maintained  that  the  lien 

15  Iowa  495 ;  Churchill  v.  Morse,  23  Franklin  Bank,  14  Ohio  533;  White 
Iowa  229 ;  Goodenough  f.  McCoid,  44  v.  Denman,  i  Ohio  St.  1 10;  Fosdick 
Iowa  659;  Phelps  v.  Fockler,  61  Iowa  v.  Barr,  3  Ohio  St.  471. 
340 ;  Sigworth  v.  Meriam,  66  Iowa  Bxecntlon  Grodlton. — Holden  v.  Gar- 
477;  Holden  v.  Garrett,  23  Kan.  98;  rett,  23  Kan.  66.  There  is  no 
Righter  t\  Forrester,  i  Bush  (Kj.)  appreciable  distinction  between  an  at- 
278 ;  Morton  v.  Robards,  4  Dana  tachment  and  a  levy  of  an  execution  or 
(Ky.)  258;  Dun  well  v,  Bidwell,  8  a  judgment  lien,  except  that  which  re- 
Minn.  34;  Money  v,  Dorsey,  7  Smed.  suits  from  the  amount  of  expense  in- 
&  M.  (Miss.)  15 ;  Kelly  v.  Mills,  41  curred  in  the  latter  proceedings,  and 
Miss.  267 ;  Walton  v,  Hargroves,  42  such  expense  cannot  be  regarded  u 
"Miss.  18 ;  97  Am.  Dec.  ^29 ;  Davis  v.  placing  the  creditor  in  the  situation  of 
Owenby,  14  Mo.  170;  55  Am.  Dec.  105 ;  a  bona  fide  purchaser.  i  Jones  on 
Valentine  v.  Havener,  20  Mo.  133 ;  Mortg.,  ^  460,  citing  Hart  v,  Farmen' 
Potter  V,  McDowell,  43  Mo.  93 ;  Black  etc.  Bank,  33  Vt.  252. 
V.  Long,  60  Mo.  181 ;  Galway  v,  Mai-  1.  In  some  States  unrecorded  deeds 
chou,  7  Neb.  285 ;  Harral  v.  Gray,  10  are  declared  void  as  against  "creditors:" 
Neb.  186;  Herbert  v.  Building,  etc.,  Dist,  of  Columbia^  North  Carolina, 
Assoc,  17  N.  }.  Eq.  497;  90  Am.  Dec.  Sonth  Carolina^  Rev.  Stats.,  1873,  p. 
601;  Schmidt  v,  Hoyt,  i  Edw.  Ch.  (N.  422,  §  i.  In  other  States  the  term  ''all 
Y.)  652;  Thomas  r.  Kelsey,  30  Barb,  creditors"  is  used:  Delaware^  Flor- 
id. Y.)  268;  Jackson  v.  Dubois,  4  le/a,  Illinois^  Kentucky^  Mississifpi 
Johns.  (N.  Y.)  216;  Schroeder  t».  Gur-  (by  Rev.  Code,  1880,  §  12 12),  Nebraa- 
ney,  73  N.  Y.  430 ;  Bank  of  Muskin-  ka^  Tennessee,  Texas  (by  Rev.  Stats., 
^m  r.  Carpenter,  7  Ohio  21;  28  Am.  ^  4332),  Virginia  (by  Code  1873,  ch. 
Dec.  616;  Tousley  v.  Tousley,  j  Ohio  114,  §  5). 

St.  78;  Lake  v.  Doud,  10  Ohio  415;  2.  Jones  on  Chat.  Mortg.,  $245;  Simon 

Heister  v.  Fortner,  2  Binn.  (Pa.)  40;  v.  Openheimer,  20  Fed.  Rep. 553;  Ohio 

4  Am.  Dec.  417;  Rodgers  v,  Gibson,  4  L.  Ins.   Co.  v,   Ledyard,  8  Ala.  866; 

Veates  (Pa.)  11 1;   Cover  t\  Black,  x  Center  f.  Planters',  etc.,  Bank,  22  Ala. 

Pa.  St.  493;  Watson  v,  Willard,  9  Pa.  743;  Hardaway  v,  Semmes,  38  Ala.  657; 

St.  95;  (Joleman  v.  Bank  of  Hamburg,  Martin  v,  Dryden,  6  111.  187;   McFad- 

2  Strobh.  Eq.  (S.  Car.)  285;  49  Am.  den  t^.  Worthington, 45  111.  362;  Dixon 

Dec.  671.    See  also  Carraway  v.  Car-  t;.   Doe,    i   Smed.   &    M.   (Miss.)  70; 

raway,  27  S.  Car.  576 ;  Judgments,  vol.  Pickett  v.  Banks,  1 1  Smed.  &  M.  (Miss.) 

12,  p.  Ill,  n.  4.  445;  Nugent  v.   Priebatsch,  61  Miss. 

In  Ca/i /bmia  it  is  decided  that  the  402;  Ransom  v.    Schmela,  13  Neb.  77; 

lien  of  a  judgment  is  not  a  conveyance  Thompson  v.  Van  Vetchen,  27  N.  Y. 

within    the  meaning    of  the   registry  568;  Jones  v.  Graham,  77  N.  Y.  628; 

acts.      Wilcoxson  v.  Miller,    49    Cat.  Stewart  v,  Beale,  7  Hun   (N.Y.)  405; 

193.  68  N.  Y.  629;    Niagara  Co.  Bank  v. 

But  in   Ohio  cases  decided  later  than  Lord,  33  Hun   (N.  Y.)  557;  Martin  v, 

those  above  cited,  the  rule  has  been  es-  Rothschild,  42  Hun   (N.  Y.)  410;  But- 

tablished  by  weight  of  decisions  that  ton  v  Rathbone,  43  Hun  (N.  Y.)  147; 

the  general  lien  of  a  subsequent  judg-  Mellon's  Appeal,  J2  Pa.  St.  121 ;  King 

raent  vHU  have  preference  over  a  prior  v,  Fraser,  23  5.  (5ar.  543;  Chester  v. 

unrecorded  instrument,   yet,    in    some  Greer,  5  Humph.  (Tenn.)  26;  Ayresv. 

of  these  cases  the  rule  is  not  approved  Duprey,  27  Tex.  593;  86  Am.  Dec  657; 

upon  principle,  and  is  only  adhered   to  Grace  v.  Wade,  45  Tex.  527;  McKeen 

from  the  force  of  decisions.      Mayham  t^.  Sultenfuss,  61  Tex.  ^25;  Oventreet 

v.  Coombs,  14  Ohio  428;   Jackson  v,  v.  Manning,  67  Tex.  657.    See  Judo- 

Luce,    14    Ohio    514  ;    HoUiday    v.  mknts,  vol  is,  p.  iii,  n.  5. 
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if  a  judgment  will  attach  to  only  those  interests  which  the 
lebtor  still  actually  has ;  for  it  will  attach  to  all  interests  which 
ippcar  from  the  records  to  be  in  the  judgment  debtor.* 

d.  Purchaser  at  Execution  Sale. — Even  though  judgment 
ind  other  lien  creditors  do  not  receive  the  protection  which  the 
to  purchasers,  it  is  settled  by  the  weight  of 
irchaser  at  an  execution  sale,  founded  on  the 
creditor,  is  within  the  meaning  of  the  term 
employed  in  the  recording  acts,  and  will  re- 
on  from  the  date  of  his  purchase.'  And  it  is, 
able  that,  when  the  statutes  include  judgment 
eir  protection,  a  purchaser  at  the  execution 
:cured  against  prior  unrecorded  conveyances.* 
if  the  judgment  creditor  himself  should  be 

ido,  Siinnesola  wood,  9  Ohio  184 ;   Hibberd  v.  Bovier, 

itutCB,  in  terms,  i  Grant's    Caa.(Pa,)i^;    Heister    v. 

editon."  Fortner,  3  Bina.(Pa.)  40;  4  Am.   Dee. 

I  prevail  over  a  417;  Ksuffelt     t.    Bower,    7  S.    &   R. 

gage,  although  (Fa.)  64;  Morrison  i^.   Funk^  aj  Pa.  St. 

and   execution  411 ;  Wilion  v.  Shoenberger,  34  FtuSL 

tment  was   ob-  i3i;  Leg;eri>.  Dojie,  11  Rich.(S.  Car.) 

Mjers,    63   Ga.  109;  McKnight  v.   Gordon,   13   Rich. 
Eq.  (S.  Car.}»j;  94    Am.    Dec    164; 

1  that  when  the  Herring  v.  Cannon,    ii  S.  Car.  313;  53 

lela^s  the  filing  Am.  Rep.  66r  Ehle  v.  Brown,  31  Wli. 

■  request  of  the  405;  Girardln  v.  I^mpe,  58  Wfs.  J67. 

-  that  the  credit  In  Misaisaifpi  it  is  denied   that  one 

e  injured,  he  is  purchasing    at  an    execution    sale    is 

ti  mortgage  as  within  the  meaning  of  the  term  pur- 

ifter  the  execu-  chaser ;  it  is  held  that  a  purchaser  at  a 

td  before  its  fii-  iherifTssate,  like  eveij  other  assigneo 

nortgagor  upon  by  act  and  operation  of  law,  only  takes 

erty   was  unin-  the  interest  of  the   debtor.       Kelly   v. 

>o  although  the  Mills,      41      Miss.      167;     Nugent    v. 

al  intent  lo  de-  Pnebatsch,  61  MEss.  401,     Dr.   Minor, 

tandard   Paper  the  eminent   commentator  upon   the 

is.   101 ;  Sanger  common    and     statute    law    of     Vir- 

;4.  ^'aid,  in  defining  who  are   purchasers 

;   Dill.  (U.  S.)  within   the  policy   of  the  registration 

as  etc.  R.  Co.,  statute,  says :  "Purchasers  are  nnder- 

fc   Eng.  R.  Gas.  stood    to  include  all    persons  who,   by 

eimer,  30  Fed.  contract,  have  acquired  a   direct  Inter* 

iTeatcott,  40  111.  est  in  the  subject,   whether   by  w«y  of 

1, 38  Minn.  408;  lien,  as  by  mortgage  or  deed   of  trust, 

\x.  165.  or  by  absolute  conveyance   in   contra- 

Ala.  Set.  Cas.  distinction  to   creditors,  who  are  per- 

6  Cal.   47;   65  sons  claiming  debts  and  demands,  and 

V.   Watson,  u  have  either  no  lien  at  all  on  the  prop- 

S43;   Piilev  V.  ertr  in  question,  or  one   arising  by  act 

)oe   V.   Hail,  1  of  law  {e.  g..  by   judgment,   etc.)   and 

460;    Lee    o.  not  by   contract."     a   Min.   Inst.  875, 

|ia;  Atwoodo.  876. 

>raper  v.  Bry-  S.  Stevenson  v.  Texas,  etc.,  R.  Cft, 

Dec.483;  Den  105  U.  S.  703;  ta  Am.  &  Eng.  R.  Cu. 

43;  Jackson  v,  393;  Taylor  v.  Doe,  13   How.   (U.  %.\ 

599;    15   Am.  387;  McNittu.   Tomer,  16  Wall.   (U. 

Chamberlln,  8  S.)  353;   Newman   v.   Davis,   34   Fed. 

ribner  v.  Lock-  Rep.  6c>9 ;  OUo  JU  In*.  Co.  v.  Ledjard, 
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the  purchaser.*  Some  courts  have  gone  so  far  as  to  hold  that,, 
even  in  the  absence  of  such  statute,  the  judgment  creditor 
purchasing  at  the  execution  sale  is  comprehended  by  the 
term  purchaser,*  but  this  construction  of  the  term  has  been 
denied.* 

e.  Purchaser  at  Bankrupt  Sale. — It  would  seem  that  the 
general  rule  protecting  an  execution  purchaser  would  apply  to  a 
purchaser  at  bankrupt  sale,  and  it  has  been  held  that  a  person 
purchasing  at  such  sale  will  be  protected  against  a  prior  unre- 
corded conveyance  made  by  the  bankrupt.*  But,  as  has  been 
said,  the  assignee  in  bankruptcy  succeeds  to  those  rights  only 
which  the  debtor  can  himself  assert,*  and  some  courts,  by  apply- 
ing the  rule  of  caveat  emptor  to  bankrupt  sales,  have  decided  that 
the  purchaser  takes  the  property  subject  to  all  the  claims  that 
might  have  been  enforced  against  the  bankrupt.® 

3.  What  Penons  Proteoted— a;.  In  General. — ^The  purchasers. 
for    whose    benefit    the    recording    acts    were    designed,   are 

8  Ala.  866;  Nugent  tn  Pnebatsch,  6t  Strobh.  Eq.  (S.Car.)  295;  47  Am.  Dec 

Miss.  402;  Herring  v.  Cannon,  31   S.  534;  Ajers  v.  Duprey,  27  Tex.  593;  86* 

Car.  212;  53  Am.   Rep.  661 ;  Ajres  v.  Am.  Dec.  657. 

Duprej,  27  Tex.  593 ;  86  Am.  Dec.  657 ;  And,  since  the  judgment  lien  onlf 

Wallace  v.  Campbell,    54    Tex.    87;  binds  the  interests  which  the  judgment 

Grace  v.  Wade,  45  Tex.  522 ;   Holmes  debtor  has  not  previously  convejed 

t/.  Buckner,  67  Tex.  107.  (see  sufra  this  title.    Creditors)^  the 

1.  It  is  as  Mr.  Devlin  sajs :  *'In  those  ground  upon  which  the  purchaser  at 
States  where  the  judgment  lien  is  en-  the  sheriffs  sale,  who  is  also  the  plain- 
titled  to  precedence  over  an  unrecord-  tiff  in  the  execution  to  whom  the  pro- 
ed  deed  or  incumbrance,  this  question"  ceeds  are  payable,  can  be  placed  with- 
(whether  the  judgment  creditor  pur-  in  the  protection  given  to  purcbasert 
chasing  at  the  execution  sale  is  a  **pur-  is  not  easily  perceived ;  for  the  credit- 
chaser*')  ^'cannot  arise.  If  the  lien  of  or  is  in  no  more  unfavorable  position 
the  judgment  is  superior,  so  must  be  after,  than  he  was  before  the  sale  at 
the  title  acquired  by  virtue  of  a  sale  which  he  takes  a  sherifTs  deed,  with- 
under  the  judgment"  i  Dev.  on  out  advancing  any  new  consideration. 
Deeds,  §  642.  That  rule  certainly  seems  untenable,. 

8.  Hunter  v,  Watson,  12  Cal.  363;  73  in  view  of  the  requirement  of  a  pur- 
Am.  Dec.  543 ;  Foorman  v,  Wallace,  75  chaser  that  he  pay  a  new  consideration. 
Cal.  552 ;  Halloway  V.  Platner,  20  Iowa  See  infra,  this' title.  What  Person 
121;  89  Am.  Dec.  517;  Gower  v.  Do-  Protected — Who  Pay  Valuable  Com- 
heney,  33  Iowa  36;  Butterfield  v,  stderation.  i  Dev.  on  Deeds,  J  643; 
Walsh,  36  Iowa  534;  Cool ey  T^  Wilson,  McClenaghen  v.  McClenaghen,  i 
42  Iowa  425;  Waldo  V.  Russell,  5  Mo.  Strobh.  Eq.  (S.  Car.)  295;  47  Am. 
387 ;  Wood  V.  Chapin,  13  N.  Y.  509 ;  Dec.  532. 

67  Am.  Dec.  62;  Barto  v.  Tompkins  Co.  4.  Holbrook    v.    Dickenson,  56  111 

Nat.  Bank,  15  Hun(N.  Y.)    11.    And  497. 

see    opinion  of   Dillon,  J.,    in    Van-  6.  See  sufra,    this    title.    Effect  of 

nice  V,  Bergen,  16  Iowa  555,  and  Evans  Failure  to  Record — As  to  the  Parties, 

V.  McGlasson,  18  Iowa  150.  notes  2  and  3,  p.  57a 

In  Indiana  this  rule  was  established  6.  Webb,  on  Rec.  Tit.,  p.  341,  o.  y, 

by  a  divided  court  in  Rookert;.  Rooker,  citinjr  Bump  on    Bank*cy    (9th   ed.), 

75  Ind.  571,  and  reluctantly  followed  471,  484;  McKiernan  v,  Fletcher,  2  La. 

In  Vititio  v.  Hamilton,  86  Ind.  137;  but  Ann.  438;    Baker  v,   Vining,   30  Me, 

these  cases  were  overruled  in  Shirk  v.  121;  50  Am.  Dec.  617;    Anderson  v. 

Thomas,  121  Ind.  147.  Miller,    7    Smed.   &   M.   (Miss.)  589; 

8.  Shirk  I'.  Thomas,   121   Ind.  147;  Renick   v.     Dawson,    55    Tex.    xos; 

McClenaghen    v.    McClenaghen,     i  Fletcher  v.  Ellison*  i  Tex.  Un.  Gas.  66i« 
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after    purchasers'     of    the    same    property*    from    the    same 

1.  Coffin  o.  Ray,  i  Met.  (Mu*.)  3ia;  And  In  tilinois  It  has  been  held  thmt 

D«eler  v.  Dwieht,  ii  N.  Y.  Supp.  60;  If  the  words  used  fn  a  quitclaim  deed 

liniuUn  V.  Anderson,  i  c  Ohio  St.  386.  indicate  an  Intention  on  the  part  of  the 

lake  grantor  to  pau  onlj*  such  land  as  he 

las-  owns  at  the  time  of  Its  execution,  the 

titn.  land   embraced   In  a  .prior  valid   deed 

lee.  will  t>e  conildered  to  t>e  reserved  from 

its  operation,  and  will  not  pass  tliereb^, 

t>e  although  the   prior  deed   remains  un- 

or  recorded.      Hamilton  ts.   Dooltttle,  37 

a  1IM73. 

33  In  Minwtsota  this  question  has  re- 
lion  ceived  thorough  consideration  under  a 
d  to  statute  declaring  that  "a  deed  of  quit- 
pre-  claim  and  release,  of  the  form  in  com  - 
naj  mon  use,  shall  be  sufficient  to  pass  all 
em-  the  estate  which  the  grantor  could  law- 
one  b\\\y  convejr  by  deed  of  bargain  and 

as  sale."      In    construing  this  statute   in 

the  Martin  v.  Brown,  4  Minn.  382.  the 
court  bj  Emmett,  C.  J.,  laid  ;    "If  the 

l. —  legislature  intended,  by  the  use  of  the 

eed,  term  'lawfully  convey,'  to  limit  the  es- 

:red  tate conveyed,  tosuchat thegrantorhai 

ac-  a  legal  right  to  convey,  then,  as  he  may 

real  not  lawfully  convey  land  which  he  has 

een  already  conveyed  to  another,  but  may 

of  release  any  real  or  fancied  Interest  r«- 

hls  maining  in  him,  nothing  passes  beyond 

ate,  his  actual  interest  at  the  time  of  the 

itor  conveyance,    whatever   that    may    be, 

to  When,  therefore,  a  person  relies  on  a 

to  mere  quitclaim  of  the  interest  which  a 

ling  party  may  have  in  property,  lie  does  so 

the  at  his    peril,    and  must  see  to  it  that 

,  37  there  is  an   interest  to  convey.     He  la 

,  II  presumed  to  luow  what  he  is  purchaa- 

.  31  Ing,  and  takes  his   own  risk."     There- 

Ma.  fore  a  quitclaim   deed,  recorded,  doea 

^m.  not  affect  the  Interest  or  estate  passed 

;oa;  by    a    prior    unrecorded  deed  by    the 

low  same  grantor  to  another  grantee.     In 

V.  Mnrsliall  v.  RoberU,  18  Minn.  405 ;  10 

od-  Am.  Rep.  301,  the  court  by   Berry,  J., 

rtg.  said  :  "These  provisions"  (those  of  the 

134!  registration  acts],  "as  will  appear  from 

;    7  a  moment's  reflection,  so  far  from  mlli- 

Ing,  tatlng  against   the  views  expressed  in 

07  the  cases  cited"   (Martin  v.  Brown,  4 

,  13  Minn.   381,  etc.),  "come  to  their  aid, 

}«>.  alnce    It  Is  only  the  purchaser  of  the 

the  same  real  estate,  or  any  portion  there* 

the  of,  who,  by  his  priority  of  record,  cut* 

iver  out    the   title  of   a    prior    purchaser. 

V.  For  when  the  second  purchaser  obtains 

lea-  by   his  quitclaim   deed   only  what  his 

S.)  grantor  had  (hia  grantor's  right,  title, 

jer,  and  interest),  at  the   time  when  such 

nirt  deed  was  made,  he  Is  not  a  purchaser 
of  the  same  real  estate  (or  any  part 
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grantor,'  and  who  would  suffer  loss  by  reason  of  the  prior  con- 
veyance.* 

Analogous  to  the  rule  that  the  subsequent  purchaser  must 
be  one  purchasing  from  the  same  grantor  is  the  proposition  that 

thereof)   which  his  grantor    had    pre-  court  hy  Temple,    }.,  said:    "Unless 

viously  conreyed  away,  and  therefore  these  cases  are  justified  hy  the  peculiar 

no  longer  has."  wording  of  the  statute,  thej  seem  to 

But  in   1875  ^^^^  '^l^  "^^^   changed  be  against    the    decisions   elsewhere 

\>y  statute,  so    that  a  quitclaim  deed  upon    the  subject.     It  has  been  uni- 

majr  be  placed  on  the  same  footing  as  formlj  held  that  a  convejance  of  the 

deeds  of  bargain  and  sale.    Strong  v,  right,  title  and  interest  of  the  grantor 

Lynn,  38  Minn.  315.  vests  in  the  purchaser  only  what  the 

But  in  another  line  of  cases  it  is  held  grantor  himself  could  claim,  and  the 
that  the  recording  acts  make  no  dis-  covenants  in  such  deed,  if  there  were 
tinction  between  quitclaims  and   other  any,  were  limited  to  the  estate  de- 
deeds,  and  that  a  quitclaim  deed   in  the  scribed.     This  construction  is  in  ac- 
hands  of  a  bona  fide  purchaser   will  cord  with  the  obvious  meaning  of  the 
prevail  over  a  prior  unrecorded  deed,  language.     The    grantee    in   such  a 
White  V.  McGarry,  2  Flip.  (U.S.)  572;  deed  necessarily  takes  only  what  the 
Brown  v.  Banner  Coal,  etc^  Co.,  97  111.  grantor  then  had  and  subject  to  all 
214;   37  Am.  Rep.  105;   Chapman  v,  defects  and  equities  which  then  could 
Sims,  53  Miss.  163;   Fox  v.  Hall,  74  have  been  asserted  against  the  grantor. 
Mo.  315;    41  Am.  Rep.  316;  Willing-  To  this  rule  this  court  has  made  an 
ham  V.  Hardin,  75  Mo.  42Q;  Boogher  exception  founded  upon  the  recording 
V.    Neece,    75    Mo.  383;    Munson    v,  act,  and  still  another  has  been  recog- 
Ensor,  94  Mo.  504;  Snowden  v,  Tyler,  nized  in  reference  to  sales  made  bj 
31  Neb.  199;  Mart,  on  Conv.,  §$  59,  285;  the  sheriff  under  execution." 
article  hy  Mr.  Martindale  in  12  Cent.  Although  a  purchaser  at  a  sherifPs 
L.  J.  127,  et  seq;    i   Dev.  on    Deeds,  sale    receives   only  a  quitclaim  deed, 
$673.    But  see  the  comment  on  the  case  the  general  rule  is  that  he  is  protected 
of  Snowden  v,  Tyler,  21  Neb.  199,  in  by  the    recording   acts.     Roberts  v, 
Hastings  v,  Nissen,  31  Fed.  Rep.  597,  lEiourne,  23  Me.  165;  39  Am.  Dec  614. 
where  the  court  by  Brewer,  J.,  denies  See  Morris  v.  Daniels,  35  Ohio  St  406. 
that  that  case  is  authoritative  of  the  See  sufra^  this  title,   Who  art  Prt- 
above  proposition.      The  court  says:  tected — Purchaser  at  Execution  Salt, 
*'The  settled  law  of  the  Supreme  Court  The  doctrine  that  one  who  claims 
of  the  United  States  is  that  one  who  under  a  quitclaim   deed    will  not  be 
takes  by  simply  a  quitclaim  deed  is  not  a  protected  against  a  prior  unrecorded 
bona  fide    purchaser   without    notice,  deed  must  be  limited    to   the  strict 
While  the  question  presented  is  one  of  sense  of  that  technical  species  of  coo- 
local  law,  in  which  the  Federal  Courts  veyance.    If  from  the  terms  of  the 
follow  the  settled  rule  of  the  Supreme  deed,  the  adequacy  of  the  price  paid, 
Court  of  the  State,  the  Supreme  Court  or  other  circumstances,  it  appears  that 
of  Nebraska  has  never  directly  decided  the  grantor  intended  to  convey,  and 
contrary  to  the    rule  of  the    United  the  grantee  expected  to  be  invested 
States  Supreme  Court."  with,  a  fee  simple  title  or  other  partic- 

In  California^  it  is  held  that  quit-  ular  estate,  the  purchaser  will  be  en> 

claim  dee'ds  come  within  the  statutory  titled  to  protection.    Webb  Rec  Tit, 

definition  of  the  term  ''conveyance,"  §$  27, 183 ;  Van  Rensselaer  v,  Keamej, 

and,  as  the  recording  acts  in  terms  ex-  11  How.  (U.  S.)  298;  Plagg  v.  Mann, 

tend  their  protection  to  conveyances,  2  Sumn.  (U.  S.)  487;  Sweet  .v.  Green,  i 

their  provisions  are  as  applicable  to  Paige  (N.  Y.)  473;  19  Am.  Dec  442; 

quitclaim    deeds  as  to  other    deeds.  Harrison  v.  Boring,  44  Tex.  355 ;  Taj- 

(^raff  V,  Middleton,  43  Cal.  341 ;  Frey  lor  v»  Harrison,  47  Tex.  454;  a6  Am. 

V,  Clifford,   44  Cal.  335.    See   com-  Dec.  304. 

ments  on  these   cases  in  Allison  v,  1.  Long  v,  DoUarhide,  34  Cal.  218; 

Thomas,  72  Cal.  562 ;  i  Am.  St  Rep.  Smith  v.  Williams,  44  Mich.  240;  Ses* 

89;  Cutler  V.  James,  64  Wis.  173;  54  sions    v.    Reynoldis,   7    Smed.   &  IL 

Am.  Rep.  603.    In  Allison  f.  Thomas,  (Miss.)  130. 

79  CaL  563;  I  Am.  St  Rep.  89,  the  a.  Poett  v.  Steams,  31  Cal.  jBb 
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the  creditors  referred  to,  in  some  of  the  statutes,  are  creditors  of 
the  grantor  in  the  unrecorded  instrument.*     But  the  rule  docs  not 
restrict  the  operation  of  the  recording  acts  to  immediate   pur- 
chasers from  the  grantor ;  the  recording  acts  apply  as  well  to  me. 
ing  their  title  from  him  through  mesne 
lurchaser  from  the  grantor's  heir  will  be 
unrecorded   instrument  executed  by  the 
se   this  will   not  protect   a  claim  against 

)5;   Pierce  n.  5,  p.  $68)   and,  having  no  interest 

S.)    154;  tn  the   property  previously   convered, 

'et.  (U.  S.)  can  convey  no   interest   therein.     But 

9   Ga.   33;  the  insutliciency  of  Buch  reasoning  has 

,,   Lumber  been  recognized  even  bj  courts  which 

I'.  Halpin.  have  applied  the  rule  to  the  particular 

1,  4  Yerg.  case  under  consideration.     In  Harlan 

Saidwin,  2  f.  Seaton,  18  B.  Mon.   (Ky.)   313,   the 

court  questions  the  wisdom  of  the  rule, 

Wis.    443;  but  yields  to  the  doctrine  of  stare  dt- 

.  Y.)   650 ;  litis.     Nor  should  the   fact   that   the 

.    Y.   19S;  heir  obtains  only  the  Interest   of  the 

c   (N.   Y.)  ancestor  receive    any    weight   in   this 

Paige   (N.  matter.     The  effect    of  the  recording 

acts  is  not,  in  any  case,   to  keep  an  in- 

c'i  Belr. —  tereit  in  the  grantor  until  the  instru- 

iCh.  310;  mentis  recorded,  which   maybe    cod- 

I.  14S;  Ru-  veyed  by  a  subsequent  instrument,  but 

Earle  v.  simply  avoids  such  unrecorded  writing 

nted  on  In  as  to  a  subsequent  one.   See  safra,  thi> 

Berry,  43  K\\\k,  Effect  of  Failurt,  As  toTkird  Per- 

^aatine,  46  sons   Comprekendtd  by  the  RtterdtHg 

wtrrnling  AcIs.ti.i,^.  571,    Itwould  seem  thatthe 

I  and  Mc-  recognition  of  the  true  principle  upon 

Mo.   no;  which  the  recording  acta   operate,  by 

.  47  ;  Pow-  an  adherence  to  the  plain  language  of 

<Pa.]   44;  the  statute,  will  result   in  giving  thetr 

; ;  McCul-  protection  to  such  purchasers  from  th* 

enn.)  346;  erantor's  heir.     See    Youngbtood    v. 

Tei.     454;  Vastlne,  46  Mo.    339.     In    Harlan    v. 

:.  41.     See  Seaton,  iS  B.  Mon.  ( Ky.)  31J,  the  court 

pieman   v.  by  Simpson.  J.,  said;    "The  heir«-at- 

law  are  as  much  the  apparent   owner* 

ime   cases  of  the  land  as  the  grantor  was   In  his 

rarrant  an  lifetime,  and  the  protection  of  innocent 

place   the  purchaaen  being  the  evident  object  of 

le  statutes  the  statute,  it  would    seem  lo    be    just 

the  ances-  and  reasonable,  and  not  only  consistent 

sranunre-  with, but  promotive  of,   the  legislative 

Meeker,  24  intention,  to  give  itsuch  aconstruction 

'■'^\  33   Ga.  as  would  make  it  operate  as  a   remedy 

'.   B.  Mon.  (or  the  whole  evil,  which  was  Intended 

erly,  6   B.  to  guard  against."     The  consideration 

3eaton,   18  which  has  induced  some  courts  to  hold 

soning  by  that  a    purchaser  under    a    quitclaim 

empted  to  deed,  who.  by  the   very   terms  of  this 

tor  having  conveyance,  takes  only    hi*    grantor's 

»ls  in  the  right,  title,  and  interest,   cannot   pre> 

lothing  by  vail  over  a  prior  grantee,  namely ;  that 

itle, fjTec/  betakes  only  that  interest   which  his 

\tParlia,  grantor  has  not  previously  conveyed. 
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some  person  who  may,  at  some  future  day,  become  the  owner  by 
descent  of  certain  premises,  against  an  unrecorded  conveyance  or 
incumbrance  of  such  premises.* 

Many  of  the  statutes  limit  their  protection  to  purchasers  in 
good  faith.  But,  even  though  the  statutes  do  not  in  terms 
demand  good  faith  in  the  purchaser,  they  will  be  construed  to 
intend  to  protect  only  bona  fide  purchasers.* 

b.  Without  Actual  Notice  of  Prior  Conveyance.— The 

recording  acts  have  been  enacted  for  the  purpose  of  preventing 
fraud  upon  subsequent  purchasers  by  placing  the  means  of  ob- 
taining information  of  prior  alienations  within  the  reach  of  all 
persons  contemplating  the  acquisition  of  some  interest  in  certain 
lands  or  property.  But  if  such  prospective  purchaser  has  actual 
notice  of  a  prior  conveyance  of  the  property  the  necessity  of  re- 
cordation  as  to  him  is  removed ;  for  it  cannot  be  said  that  a 
prior  conveyance  of  which  he  has  knowledge  can  be  employed  in 
fraud  of  him.  On  the  contrary,  it  has  been  declared,  at  an  early 
period  in  the  history  of  the  recording  acts,  that  the  taking  of  a 
conveyance  with  knowledge  of  a  prior  right,  makes  a  person  a 
mala  fide  purchaser,*     And,  although  the  policy  of  the  doctrine 

cannot  apply  to  such  purchaser  from  makes  a  person  mala  fide  purchaier; 

the  grantor's  heir,  who  intends  to  pur-  and  not  that  he  is  not  a  purchaser  for  s 

chase,  and.  because  of  the  silence  of  the  valuable  consideration  In  every  other 

records,  has  reason  to  believe    that  he  respect.    This  is  a  species  of  fraud  and 

will  acquire  the  title  to  the  inheritance,  dolus  malus  \n  \\se\i\  for  he  knew  the 

Holmes  v.  Johns,  56  Tez.  52 ;   Wade  first  purchaser  had  the  clear  right  of 

on  Notice,  §  222;  Webb  on   Rec.  Tit.,  the  estate,  and  after  knowing  that,  he 

4  184.     If,  in  jurisdictions  where  the  takes  away  the  right  of  another  person 

above  mentioned  rule  is  in  vogue,  the  by  getting  the  legal  estate, 

purchaser  from  the  heir  takes  a  quit-  '*If  a  person  does  not  stop  hlft  hand, 

claim  deed,  the  result  will,  of  course,  but  gets  the  legal  estate  when  he  knew 

be  otherwise.     Hastings  r.  Nissen.  31  the  right  was  in  another,  mackinatm 

Fed.  Rep.  597;  Rogers  v.  Burchard,  7  ad  circumvent endum.    It  is  a  maxim, 

Alb.  L.  J.  69,  234.  too,  in  our    law,  that  fraus   ti  dalut 

1,  Westcrvelt   v.  Voorhis,  43   N.    J.  nemini  patrocinari  deSeni,     Vide  Co^ 

Eq.  179;  Voorhis  v,  Westervelt,  43  N.  3  Rep.  78;  7  Rep.  38." 

J.  Eq.  64a;  3  Am.  St.  Rep.  3x5.  This  idea  of  treating  a  subsequent 

8.  Corey  v.  Alderman,  40  Mich.  540;  purchase    by  a  person  having  knowl- 

VanRensselaer V.Clark,  17  Wend.  (N.  edge  of    a    prior  one    as    fraudulent 

Y.)  25;  31   Am.  Dec.  280;  Hooker  v,  has,    in    some    early    English    cases, 

Pierce,  3  Hill  (N.  Y.)  650;  Brown  v,  resulted    in   limiting  the   application 

Johnston,    7   Abb.    N.    Cas.    (N.  Y.)  of  the  doctrine  of  actual  notice  to  a 

x88;  Mitchell  v,  Aten,  37  Kan.  33;  x  state  of  facts  where   notice  is  so  di- 

Am.    St.    Rep.  231.     See    infra^  this  rect  and   full  as  to   render  a  subse- 

title,  Without  Actual  Notice  of  Prior  quent  purchase  an  act  of  positive  fraud. 

Conveyance,  Tolland  t;.  Stainbridge,  3  Ves.  ]r.  478; 

See  farther  as  to  what  constitutes  a  Hine  r.   Dodd,  2   Atk.   375 ;  Davis  v. 

bona  fide  purchaser,  Bona,  vol.  2,  p.  Strathmore,i6  Ves.  419;  Ford  v.  White, 

444;    Fraudulent     Conveyances,  16  Beav.  133;  Chadwick  v.  Turner,  L. 

vol.  8,  p.  756,  et  seq,\  Fraudulent  R„  i  Ch.  Div.  310;  Sugd.  on  Vendors, 

Sales,  vol.  0,  p.  840,  et  sea,  ch.  16,  ^^  5,  10;  i  Storv  Eq. Jur.  §  398. 

8.  In  Le  Neve  v.  Le  Neve,  Ambl.  **It  has,"  says  Sir  William  Grant,  M. 

436;  3  Atk.  646;  I  Ves.  6^;  L.  C.  Eq.  R.,  in   Wyatt  v,  Barwell,   19  Ves.  439, 

33,  Lord  Hard wicke  said:  *'The  ground  "been  much  doubted  whether  courts 

of  it  is  plainly  this :  That  the  taking  of  ought  ever  to  have  suffered  the  qncs- 

:i  le^al  estate  after  notice  of  a  prior  right,  tion  of  notice  to  be  agitated  aa  agaiDit 
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has  sometimes  been  questioned,  the  rule  that  actual  notice  to 
one  before  he  becomes  a  complete  purchaser  will  supply  record. 
<ition  has  been  generally  established,  either  by  the  application  of 
that  equitable  principle  by  the  courts,  or  its  declaration  by  stat- 
ute.* It  would  seem  that,  where  lien  creditors  are  protected  by 
the  recording  provisions,  a  creditor  affected  with  notice  of  a 
prior  conveyance  before  his  lien  attaches  will  take  subject  to 


1  partj  who  baa  dul)  regietered  hit 
convejance;  but  the^  have  said,  'We 
cannot  permit  fraud  to  prevail ;  and  it 
Ehall  onlj  be  In  cases  where  the  notice 
is  »□  clearly  proved  as  to  make  it  fraud- 
ulent in  the  purchaser  to  take  and  reg- 
istera  conveyance  in  prejudice  to  the 
known  title  of  another,  that  we  will 
suffer  the  registered  deed  to  be  af- 
fected.' " 

1.  WebbonRec.TiL,(»i6j  Article 
Id  1}  Cent  L.  J.  il3;  Devlin  on  Deeds, 
i  715,  n.  I ;  Doe  V.  Allsop,  5  B.  &  Aid. 
i+j;  73  E.  C.  L.  46;  Pomfret  v.  Lord 
Winaor,  3  Ves.  471;  Jolland  v.  Stain- 
bridge.  3  Ves,  478;   Davis   v.  Strath- 
aiore,  16  Vea.  419;   Wyatt  v,  Barwell, 
19  Ves.  439;  Jennings    v.   Moore,   3 
Venn.  609;  3  Bro.  P.  C.  178;  Benham 
;■.  Keane,  3  DeG.  F.  &  J.  318;   Hine  v. 
Oodd,  3  Atk.  375 ;  Mill  v.  Hill,  33  Eng. 
L  &  Eq.  30;  Ford  v.  White,  16  Beav. 
:io;  Le  Neve  v.  Le  Neve,  Amb.  436; 
Ves.  64;  a  Lead,  Eq.  Cas,  33;  Chad- 
rick  V.  Turner,  L.  R.  i  Ch.  310;  Rol- 
and IT.  Hart,  L.  R.  6  Ch.  678 ;  Greaves 
'.   Tofield,   L.   R.    14   Ch.    Div.    (63; 
Jresser  v.  Missouri   R.  Co.,  93  U.   S. 
11;  Stroud  V.  Lockart,  4  Dall.  (U.  S.) 
S3;  The  John  T.Moore, 3  Woods  (U. 
>.)  61  ;   Hard/  v.  Harbin,  4  Sawy.  (U. 
1.)  603;   Norton   p.  Meader,  4  Sawj. 
U.  S.)  603;  Alexander  v.  Rodriguez, 
3   Wall.    (U.   S.)    333;    Cordova    v. 
lood,  17    Wall.  (U.   S.)    i;  Boone   v. 
Ibilea,  10  Pet.  (U.  S.)  177;  Brush  r. 
.S.)  93;  OhioL.  Ins. 
3  Ala.  866;  Waltis  r. 
;i;  Nelson   v.  Dunn, 
Bring  w.  Walkins,  16 
V.  Thweatt,  18  Ala. 
ranch   Bank,  11   Ala. 
Attorney -Gen'l,    33 
andal  v.   Mai  one,  35 
'.  Beck,  ig  Ala.  703; 
1.34  Ala,  716;  Wells 
la.  135;  Newsome  v. 
56;  Burch  II.  Carter, 
(Jer  T.  Scott,  44  Ala. 
.  Roach,  4;  Ala.  667; 
,46  Ala.  664;  Corbitt 
la.   480;  Lambert   v. 


Newman,  (6  Ala.  633;  Chapman  v. 
Holding,  60  Ala.  533 ;  Bernsletn  v. 
Humes,  60  Ala.  583 ;  31  Am,  Rep.  53 ; 
Lindsay  v.  Veasey,  63  Ala.  431 ; 
Wimbish  V.  MoDtgomery  Mut.  Bldg. 
Assoc,  59  All.  575 ;  Stidham  v. 
Mathews,  59  Ark.  650;  Holman  f.  Pat- 
terson, 39  Ark.  357;  Haskell  v.  State, 
31  Ark.  91;  Brown  t>.  Hanauer,48  Ark. 
377;  Fargason  w.  Edrlngton,  49  Atk. 
307;  Woodworth  V.  Guzman,  i  CaL 
303;  Stafford  u.  Lick,  7  Cal.  479;  Hun- 
ter w.   Walaon,   la  Cai.   363;   73   Ata. 


19  Cal.  486;    Smith   v.   Yule,   31   Cal. 

rSo;  89  Am.  Dec.  167;  Lawton  v.  Gor- 
don, 37  Cal.  301;  O'Roorke  r.  O'Con- 
nor, 39  Cal.  441 ;  Moss  t.  Atkinson,  44 
Cal.  3;  Thompson  v.  Pioche,  44  Cal. 
J08;  Jones  v.  Marks,  47  Cal.  343;  Don- 
ald V.  Beals,  57  Cal.  399;  Hilton  v. 
Young,  73  Cal.  196;  SIgourney  v. 
Munn,  7  Conn.  334 ;  Wheaton  v.  Dyer, 

gConn.  307;  Bush  v.  Golden,  19 
jnn.  594;  Blatchtey  v.  Ostiorn,  33 
Conn.  336;  Hamilton  c.  Nutt,  34  Conn. 
<oi;  Bankof  NewMilfordr.  NewMlI- 
ford,  36  Conn  94;  Clark  v.  Fuller,  39 
Conn,  338;  Downs  &.  Yonge,  17  Ga. 
395 ;  Wyatt  v.  Elam,  19  Ga.  335 ;  Doe 
v.  Boe,  35  Ga.  .i;<; ;  Burkhalter  v.  Ec- 
tor, 3j  Ga.  55;  Poutet  T>.  Johnson,  35 
Ga.  403;  Lee  v.  Cato,  37  Ga.  637;  73 
Am.  Dec.  746;  Allen  v.  Holding,  19 
Ga.  485;  Helms  v.  May.  39  Ga.  I3i; 
Allen  V.  Holden,  33  Ga.  418;  Williams 
■  ■  43  Ga.  407;  Brown  v.  Wells, 


44  Ga,  573 ;  Seabrook  r.  Brady,  47  Ga. 
650;  Virgin  f,  Wingfield,  <;4  Ga.  ill ; 
firyant  v.  Booze,  55  Ga.  436;  Finch  v. 


,  __  Ga.  ■!94:  Blalock  t..    Newhill, 

78  Ga,  345;  Clark  v.  Plumstead,  11  111. 
App.  57 ;  Doe  v.  Reed,  5  III  117;  Ru- 
pert n,  Marks,  15  111.  543;  Morrison  v. 
Kelly.  33  111.  610;  74  Am.  Dec.  169; 
Ogdenv. Haven, 34III. 57;  DIckensonf. 
Breeden.  30  III.  379;  Truesdate  v.  Ford, 
37  III.  310;  Cabeen  v.  Breckenridge, 
48  III.  91;  Chicago,  etc.,  R.  Co.  v. 
Kennedy,  70111.350;  Baldwin  v.  Sager, 
70  111,  503;  Shepardson  v.  Stereni,  Ji 
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111.  646;  Chicago  V,  Witt,  75  111.  211;  nard  v,  Norris,  <;  Gill  (Md.)  483;  46 
Erickson  v,  Ranerty,  79  111.  309;  Frje  Am.  Dec.  647;  l^rice  v,  McDonald,  r 
V.  Partridge,  83  111.  367;  Hewitt  v.  Md.  403;  54  Am.  Dec.  657;  Winchei- 
Clark,  91  ni.  605 ;  Redden  v.  Miller,  ter  v.  Baltimore,  etc.,  R.  Co.,  4  Md. 
9c  111.  336;  Ricks  V,  Doe,  3  Blackf.  331;  Johns  v.  Scott,  5  Md.  81;  General 
(Ind.)  346;  Sparks  v.  State  Bank,  7  Ins.  Co.  v,  U.  S.  Ins.  Co.,  10  Md.  517; 
Blackf.  (Ind.)  469;  Brose  v.  Doe,  3  69  Am.  Dec.  174;  Owens  v.  Miller,  29- 
Ind.  666;  Wiseman  v,  Hutchinson,  30  Md.  144;  In  rt  Lieiman,  33  Md.  325; 
Ind.  40;  Crassen  v,  Swoveland,  33  Green  v.  Early,  39  Md.  223;  ReiflF  7. 
Ind.  437;  Croskey  v.  Chapman,  36  Eshleman,  53  Md.  583;  Froshburg,  etc., 
Ind.  333 ;  Wilson  v.  Hunter,  30  Ind.  Bldg.  Assoc.  t'.Hamili,  55  Md. 313;  Mc- 
466;  Kirkpatrick  v,  Caldwell,  33  Ind.  Mechan  v.  Griffing,  3  ^Pick.  (Mut.) 
399;  Paul  V,  Connersville,  etc.,  R.  149;  15  Am.  Dec.  19^;  Curtis  v.  Mundj, 
Co.,  51  Ind.  530;  Maxwell  v.  Brooks,  3  Met.  (Mass.)  405;  Buttrick  v.  Hoi- 
54  Ind.  98;  Petrj  v.  Ambrosher,  100  den,  13  Met.  (Mass.)  355;  Lawrence  v. 
Ind.  510;  Clift  v.  Naj,  105  Ind.  355;  Stratton,6  Cush.(Mass.)  163;  Hennet- 
Hunslnger  v,  Hofer,  no  Ind.  390;  sej  V.Andrews,  6  Cush.  (Mass.)  170; 
Strohm  ^^  Good,  113  Ind.  93;  Warbur-  Parker  v.  Osgood,  3  Allen  (Mass.) 
ton  V,  Lauman,  3  Greene  (Iowa)  420;  487;  Doolej  v,  Wolcott,  4  Allen 
Millert;.  Chittenden,  2  Iowa  315;  Blain  (Mass.)  406;  Greorge  v.  Kent,  7  Allen 
V.  Stewart,  2  Iowa  378 ;  Bell  v.  Thomas,  (Mass.)  16;  Sibley  v,  Leffingwell,  8" 
2  Iowa  384;  Dussaume  v,  Burnett,  5  Allen  (Mass)  58^;  Mara  v.  Pierce, 9 
Iowa  95;  Wilson  v,  Holcomb,  13  Iowa  Gray  (Mass.)  306;  Pingree  v.  Coffin, 
no;  Jones  V.  Berkshire,  15  Iowa  248;  12  Gray  (Mass.)  2S8;  Norcrosc  v. 
83  Am.  Dec.  412;  Coe  v.  Winters,  15  Widgery,  2  Mass.  505;  Farnsworth  v. 
Iowa  481 ;  Wilson  v.  Miller,  16  Iowa  Childs,  4  Mass.  637;  3  Am.  Dec.  249; 
in;  Jones  v.  Bamford,  21  Iowa  3x7;  White  v.  Foster,  io3  Mass.  375;  Con- 
Hoy  V.  Allen,  37  Iowa  308 ;  Kittridge  nihan  v.  Thompson,  in  Mass.  270; 
V,  Chapman,  36  Iowa  348;  Watson  v.  Lamb  r.  Pierce,  113  Mass.  72;  Weth- 
Phelps,  40  Iowa  483;  Smith  v.  Dun-  erell  v.  Spencer,  3  Mich.  133;  Doyle  9. 
ton,  42  Iowa  48;  Blanchard  v.  Ware,  Stevens,  4  Mich.  87;  Fitzhugh  v.'Bar- 
43  Iowa  530;  Dillon  v,  Schugar,  73  nard,  12  Mich.  105;  Blanchard  v.  Ty- 
Iowa  434;  Kirkwood  v.  Koester,  11  ler,  12  Mich.  339;  86  Am.  Dec  57; 
Kan.  471;  Setter  v,  Alvey,  15  Kan.  Case  v.  Erwin,  18  Mich.  434; 
i57'>  Jones  v.  Lapham,  15  Kan.  540;  Palmer  v.  Williams,  24  Mich.  328; 
Johnston  v.  Gwathmey,  4  Litt  (Ky.)  Baker  v,  Mather,  35  Mich.  51^ 
317;  14  Am.  Dec.  135;  Hardin  "v.  Hosley  v.  Holmes,  27  Mich.  416;  Bar- 
Harrington,  II  Bush  (Ky.)  367;  Muel-  nard  v.  Campau,  29  Mich.  162;  Shot- 
ler  r.  Engeln,  12  Bush  (Ky.)  441;  well  v.  Harrison,  30  Mich.  179;  Mun- 
Honore  v.  Bakewell,  6  B.  Mon.  (Ky.)  roe  v.  Eastman,  31  Mich.  283;  Reynolds 
67;  43  Am.  Dec.  147;  Thornton  v,  v.  Ruchman,  35  Mich.  80;  Homroel  v. 
Knox, 6  B.  Mon.  (Ky.)  74;  Underwood  Devinney,  39  Mich.  522;  Stetson  t^.. 
V.  Ogden,  6  B.  Mon.  (Ky.)  606;  Hop-  Cook, 39  Mich.  750;  Waldo  v.  Rich- 
kins  V.  Gerrard,  7  B.  Mon.  (Ky.)  mond,  40  Mich. 380,  Atwood  f . Hearss,. 
312;  Vanmeter  v.  McFaddin,  8  B.  47  Mich.  72;  Daughaday  v,  Paine,  6- 
Mon.  (Ky.)  442;  Forepaugh  v,  Minn.  443;  Ross  v.  Worthington,  it 
Appold,  17  B.  Mon.  (Ky.)  631;  Minn.  438;  88  Am.  Dec.  95;  C07  t?. 
Bell  V.  Haw,  8  Mart.,  N,  S.  (La.)  Coy,  15  Minn.  119;  Roberts  v.  Grace, 
243;  Moore  f.  Jourdan,  14  La.  Ann.  16  Minn.  126;  Lamberton  v.  Mechan- 
417;  Swan  V.  ^foore,  14  La.  Ann.  8^5;  Ics*  Nat.  Bank,  24  Minn.  281;  Paulson 
Smith  V.  Lambeth,  15  La.  Ann.  566;  v.  C lough,  40  Minn.  494;  Dixon  «. 
Porter  v.  Cole,  4  Me.  20;  Webster  v.  Doe,  i  Smed.  &  M.  (Miss.)  70;  Mc- 
Maddox,  6  Me.  256;  Kent  v,  Plummer,  Raven  v,  McGuire,  9  Smed.  &  M. 
7  Me.  464;  Butler  v.  Stevens,  26  Me.  (Miss.)  34;  McLeod  v.  First  Nat 
484;  Copeland  v,  Copeland,  28  Me.  525;  Bank,  42  Miss.  99;  Parker  v.  Foy,  43. 
Spofford  V.  Weston,  29  Me.  1^0;  Han-  Miss.  260;  55  Am.  Rep.  484;  Avent  v.. 
ley  V,  Morse,  32  Me.  287;  Hull  x\  No-  McCorkle,  45  Miss.  221;  Harrington  i7« 
ble,  40  Me.  28o;  Merrill  v.  Ireland,  Allen,  48  Miss.  493;  Bass  v,  Estill,  9> 
jO  Me.  569;  Porter  v.  Sevey,  43  Me.  Miss.  300;  Buck  v.  Paine,  50  Miss.  648; 
019;   Goodwin  v.  Cloudman,  43   Me.  Claiborne    v.    Holmes,    51  Miss.  146; 


577;  Rich  V.  Roberts,  48  Me.  548;  Loughridge  v.  Bowland,  52  Miss.  553; 
Seal  V,  Gordon,  55  Me.  482;  U.  S.  Ins.  Deason  v,  Taylor,  53  Miss.  607;  Allen 
Co.  V.  Shriver,  3  Md.  Ch.  381;  Bay-    v,  Poole,    54   Miss.   323;    Wasson  v. 


J 
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Connor,    54    Miss,  351;   MxlerBon  v.  Johns.  {N.  Y.)  466;  Jackson  v.  Elston, 

Wnt  End,  etc.,  R.  Co.,  .f  Mo.  App.  64;  la    Johns.   (N.   Y.)   45a;  Dunham   u. 

Draper  V.  BrjBon,  17  Mo.  71;  57   Am.  Dej,    15   Johns.   (N.  Y.)  555;  8   Am, 

Dec,  157;  Speck  v.  Riggln,  40  Mo.  405;  Dec.  28] ;   Howard  Ini.  Co.  v.  Hslsej,. 

Maupin  V.  Emmone,  47  Mo.  304;  Dig-  8  N.  Y.  371 ;  39  Am.  Dec.  478;  Hill  o. 

man  i>.  McCollum,  47  Mo.  375;  Rhodes  Beebe,  13   N.  Y.   556;  Williamson  v. 

V.  Outcalt,  48  Mo.  367;  Major  v.  Buk-  Brown,  15  N.  Y.  354;  Gibert  v.  Peteler, 

ley,   S'    Mo.  131;  Fellows  v.  Wise,  55  38N.  V.  165;  Acer  v.  Westcott,  46   N. 

Mo,  413;  Eck  V.  Hatcher,  58  Mo.   23?;  Y.  384;   Weaver  v.  Harden,  49  N.  Y. 

Muldrow    I,..     Robinson,    58    Mo.  331;  386;    Brown  v.  Volkenning,  64  N.   Y. 

Ridgewai-      v.  Hollldav,  jg  Mo.  444;  76;    Page    v.    Waring,     76     N.     Y. 

Roberts  !■.  Moseley, 64 Mo.  i;o7 ;  Young  463;    Ellla    v.     Horrman,    90    N,   Y. 

!■.  Kellar.94  Mo.  581;  4  Aiii.  St,  Rep.  416;  Mack  v.  Phelan,  91   N,    Y.   ao; 

405:  Gibcon  1:  Milne.  1  Nev,  526;  Orel-  White  -u.    Foster,  103  N.  Y,  375 ;  Plka 

let  V.  Heilshom,  4  Nev,  «26;   Gilson  v.  v.  Armistead,  i  Der.  Eq,  (N.  Car.)  no; 

Boston,  II  Nev,  413;  Colby  v.   Kennls-  Fleming  v.     Burgin,  1   Ired.  Eq,   (N, 

ton,4N.H.j6j;  Rogers  I..  Jones,8  N.  Car.)  584;  Bailey  !•.  Wilson,  i  Dev.  & 

H.   264;   Brown   v.    Manter,  13   N.   H.  B,Eq.(N.  Car.)i83;   Hodges  -v.  Spl- 

468;   Bell  I'.  Twilight,  31  N.   H.   i;oo;  cer,79   N,    Car.  IJ3:  Cunningham  v. 

Warren  r.  Swett,  31  N.  H.  333;  Patten  Buckingham,  t   Ohio  364;    Brown   v. 

V.    Moore,    32    N.  H.  383;  Tucker  t/.  Kirkman,  1  Ohio  St,  1 16;  McKenzlew. 

Tilton,     S5     N.     H.     223;      Hoit     v.  PerriU,  n;  OhioSt.  i6a;MorriB r.Dan- 

Russell,       56       N.       H.      559;      Jan-  iels,  35  Ohio    St.  406;  Irvio  r.  Smith, 

vrin     V.    Janvrin,    60     N.     H.      169;  17  Ohio  326;    SUnnis  v.  Nicholson,  > 

Hutsizer  v.   Opdyke  (N.  J,  :888),    13  Oregon  333;    Carter    v.    Portland.    4 

..I    !>__   rr..   i*'_i__  _       Stout,  10  N.  Oregon  350;  Musgrove  r.    Bonser,  5 


tEq.  419;    Smallwood  v.  Lewin.   15     Oregon  314;  3o  Am.  Rep.  737;  Man- 
.J.    Eq.  60;  Smith   v.    Vreeland,   16    daudus     v.    Mann,    14    Oregon     450; 
Eq.  199;  Van  Doren  v.  Robinaon,     Hibberd  v,  Bovier,  i  Grant's  Cas,  (Pa.j 


[6N.  J,Eq.3s6;  Hoyr'.Brarahall.igN.  266;    Jaquea  v.  Weeks,  7  Watts  (Pa.> 

'   "        '             ■         "        —      "     j^iu  jgj  .  Manufacturers'  etc.  Bank  v.  Bank 

Eq,  ■  -           —--.-- 

463;   Gale   V.   Morris,   30    N.  f,  Eq.     ....,__        _,,_       _ 

38s;    Morris   v.  White,  36  N.  J.  Eq.  (Pa.)  303;  Correy  v.  Caxton,  4  Binn. 

334;   Van  Keuren  v.  Central  R.  Co^  (Pa.)  140;    Randall   v.  SiWerthorn,  4 

38  N.  1.  L.  165;  De   Rujter  v.  St.  Pe-  Pa.  St.    173;    Solms  v.   McCulloch,  5 

tor's  Church,  3  Barb.  Ch.  (N.  Y.)  5^6;  Pa.  St.  473 ;    Britton'a  Appeal,  45  Pa. 

Ten     Eick  v.  Simpson,   i    Sandf.  Ch.  St.  172 ;    Murphy  v.  Nathans,  46  Pa. 

(N.    Y.)    144;  Griffith    p.   Gritlith,   1  St.  512;    Smith's    Appeal,  47  Pa.    St. 

Hoffm.  Ch.  (N.  Y.)  153;  Devi'.  Dun-  138;    Speer    v.     Evans,     47     Pa.     St 

ham,  3   Johns.  Ch.{N.Y,)  183;  Roch-  141;  Nice's    Appeal,   S4  P«.    St.  loo; 

ester   Sav.   Bank  v.   Averell,  26  Hun  Maul  v.  Rider.sgPa,  St.  167;  Butcher 

<N.  Y.)  643;  Governeur  v.  Lynch.  3  v.  Yocum,  61   Pa,    St.    168;  100    Am. 

Paige  (N.  Y.)  300;  Grimstone  v.  Car-  Dec.  635;  Parke    v.  Neely,  90  Pa.  St. 

ter,  3  Paige  (N.  Y.)  431 ;  34  Am.  Dec.  52;  Lahr's    Appeal,    90   Pa.  St.    507; 

ga\    Jackson  v.  Van  Valkenburgh,  8  Fotlweller  v.   Lutz,    io3    Pa.  St.  i;85; 

>w.  (N.  Y.)  360;  Jackson  u.  Tuttle,9  Harris  u.  Arnold,  1  R.I.  liy,  Tilling- 

Cow.   (N.  Y.)  333;  Jackson  !■.  Page,  4  hastp.  Champlln,  4  R.  I.  215:67  Am. 

Wend.  (N.  Y.)38s;Tuttle  tJ.Jackson,6  Dec.jio;    City    Council    v.    Page,    i 

Wend.(N.  Y.)  313;  3t  Am.  Dec.  306;  Spear  Eq.  (S,    Car,)  312;    Martin    v. 

Parks  V.  Jackson,   11   Wend.   (N.  Y.)  Sale,  i   Bailey  Eq.  <S.  Car,)i;Fowke 

443;  isAm.  Dec,  56;  Van   Rensselaer  v.  Woodward,  i  Spears  Eq.  (S.  Car.) 

V.   Clark,   17   Wend.  (N.   Y,)   25;  31  233;  Warnock  v.  Wighlman,  1   Brer. 

Am.     Dec.  380;  Jackson   v.  Leek,    19  (S.    Car)    331;   M'Fall    -v.   Sherrard, 

Wend.  (N.  Y.)  339;  Schutt  v.  Large,  Harp.  (S.  Car,)  195;   Knotts  v.    Gef- 

6Barb.  (N.  Y.)373;Butler  ti.  Velle,44  ger,  4  Rich.    (S.  Car.)    32;    Tart    v. 

Barb   (N.  Y.>   166;  Penfield   v.   Dun-  Crawford,  i    McCord  (S.    Car.)  365; 

bar,  64  Barb.  (N.  Y.)   239;  Jackson  v.  Cabinesa    v.  Mahon.    2    McCord    (S. 

Given,  8  Johns.   (N.   Y.)   137;  5   Am.  Car.)  273;  Wallace  f.  Craps, 3  Strobh. 

Dec.  318;  Jackson  v.  Sharp,  9  Johns.  (S.  Car.)  2661     Ingrem  v.  Phillips,  3 


(N.  Y.)  163;  6  Am.  Dec.  367;  Jackson     Strobh.    (S.   Car.)     tfij;    Murrell 
V.  Burf;ott,  10  Johns.  (N.  Y.)  457;  6    Watson,   1    Tenn,    Ch.  343;    Lilian 
Am.    Dec.  349;    Jackson   v.  West,  10     v.     Rucker,    9   Yerg.      (Tenn.)    64 
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such  conveyance,  and  that  is  the  doctrine  which  generally  pr^ 
vails.^     So  a  purchaser  at  an  execution  sale,  where  the  lien  of  a 

Tharpe  v,  Dunlap,  4  Heisk.  (Tenn.)  sidered  that  one  having  notice  ofi 
€86;      Brevard    f.     Neely,    3     Sneed  previous  transfer,   is  a  purchaser  in 
(Tenn  )  164;   Gaskill  v.  Badge,  3  Lea  good  faith.    Hunter  v.  Watson,  13 CiL 
<Tenn.)   144.;    Kirkpatrick  v.  Ward,  5  363;  73  Am.  Dec.  543;  Smith  r.  Dun- 
Lea    (Tenn.)   434;   Otis   v.  Pajrne,  86  ton,  43  Iowa  48;  Blanchard  v.  Tvler, 
Tenn.  663;  Beatj  v,  Whitaker,  23  Tex.  12  Mich.  339;  86  Am.  Dec.  57;Maybee 
526;  Ayres  v.  Duprejr,  27  Tex.  594;  86  v.  Moore,  90  Mo.  340;  Jackson  tJ.Bur 
Am.  Dec.  657;  Portis  v.  Hill,  30  Tex.  gott,  10.  Johns.  (N.  Y.)457;6Am.  Dec 
^39;    98   Am.    Dec.  481;    Rodgert   v,  349;   Wood  r.  Chapin,  13  N.  Y.  509; 
Burchard,  34  Tex.  44X ;  7    Am.  Rep.  67  Am.  Dec.  62 ;  Dunham  v.  Dej,  ij 
383;  Allen  V.  Root,  39  Tex.  589;  Lit-  Johns.  (N.  Y.)  554;  8  Am.  Dec.  283; 
tleton  v.  Giddings,  47  Tex.  109;  Willis  Paine  v.  Mason,*  7  Ohio  St.  199;  Otis 
7;.  Gay.  48  Tex.  463;  36  Am.  Rep.  328;  v.    Payne,  86  Tenn.  663;  Bonner  v. 
Bonner    r.    Stephens,    60    Tex.     616;  Stephens,  60  Tex.  616. 
Stewart     v,    Thompson,    3    Vt.    355;        Wliat  ConatitntM  Nokloe. — As  to  what 
Brackett  r.  Wait,  6  Vt.  411;  Corliss  v.  constitutes  such  notice  as  will  supply 
Corliss,   8    Vt.    373;    Blaisdell  v.  Ste-  tlie  want  of  recordation,  besides  the 
vens,  16  Vt.  179;  Stafford  v.  Ballou,  17  above  cases,  see   Notick,  vol.  16,  p^ 
Vt.   329;    Smith   T^  Hall,  28  Vt.  364;  787. 

Morrill  i«.  Morrill,  53  Vt  74;  38  Am.        1.  Hitz   r.  National  etc.  Bank,  111 

Rep.  659;  Hill  V.  Murray,  56  Vt.  177;  U.  S.  722:  Weld  x\  Madden,  2  Clifr.(U. 

Doswell  V,  Buchanan,  3  Leigh   (Va.)  S.)  584 ;  Wyatt  r.  Stew^art,  34  Ala.  716; 

365;   23   Am.   Dec.  280;    McClure  v,  Thomas    r.     Vanlieu,    38    Cal.  616; 

Thistle,  3  Grait.  (Va.)  182;  Mundy  v.  0*Rourke  v.  O'Connor,  39  Cal.  442, 

Vawter,  3  Gratt.  (Va.)  518;  Long  v,  Goddard  r.  Prentice,   17  Conn.  546; 

WcUer,  29  Gratt.  ( Va.)  347;  Wood  v.  Mead  r.  New  York,  etc.,  R.  Co.,  45 

Krebbs,  30  Gratt.   ( Va.)  708;  Vest  v.  Conn.  199;  Massey  v.  Hubbard,  iSFls. 

Michie,  31   Gratt.  (Va.)   149;  31   Am.  687;  Cox  r.  Milner,  23  III.  422;  Wil- 

Rep.  722:    Newman    v.  Chapman,   2  Hams  r.  Tat  nail,  29  III.  553:  Milmine 

Rand.    (Va.)   98;    14   Am.   Dec.  766;  v,  Burnham,  76    III.    362;    City    Nat 

Smith  V,  Proffitt,  82  Va.  823;  Cosgray  Bank  v.  Dayton,  116  111.  257;  Hoy  r. 

V.  Core,  3  W.  Va  353;  Cox  v.  Cox,  5  Allen,  27    Iowa    208;    Kessey  v.  Mc- 

W.  Va.  335;  Cain  v.  Cox,  33  W.  Va.  Henry,  54  Iowa  187;  Bacon  r.  Thomp- 

^94;  Parker  v.  Kane,  4  Wis.  i;  65  Am.  son,  60  Iowa  286:   Pfeaff  r.  Jones,  50 

Dec.  383;  Ely  v.  Wilcox.  20  Wis.  523;  Md.  363;  Priest  r.  Rice,  i  Pick.  (Mass.) 

91  Am.  Dec.  436;  Hoppin  v.  Doty,  35  164:  11  Am.  Dec.   156;  Lawrence  f. 

Wis.   591;  Fallass  v.   Pierce,  30   Wis.  Stratton,  6  Cush.  (Mass.)  16^;  Pickett 

469;  Hoxie  V.  Price,  31  Wis.  82;  Gil-  v.  Banks,  11  Smed.  &  M.  (Miss.)  446; 

bert  V,  Jess,  31  Wis.  110;  Brinkman  v,  Longbridge  v.  Bowland,  52  Miss.  546; 

Tones,  44  Wis.  498;  Helms   v,  Chad-  Garwood  v.  Garwood,  9  N.J.  L.  193; 

bourne.  45  Wis.  73;  Bergeron  v.  Rich-  Morris  r.  White,  36  N.  J.  Eq.  334;  Ay- 

ardott,  5^  Wis.  129.  res  v.   Duprey,  27  Tex.  593;  86  Am. 

In     Arkansas^     Indiana^     Kansas^  Dec.  6^7;  McKamey  r.  Thorp,  61  Tex. 

Maine^  Tennessee^  Massachusetts^  Mis-  648;  Freiberg  r.  Magale,  70  Tex.  116; 

^oun\  New  Mexico,  Utaky  and  Wisron-  Hart  r.  Farmers*,   etc..   Bank,  33  Vt 

^in  the  subsequent  purchaser  who  is  353;    Cox   r.   Wayt,  36  W.  Va.    S07. 

protected  against  an  unrecorded  instru-  See  Judgments,  vol.  I3,  p.  iii,  n.  6. 
ment  must  be  without  **actual  notice."        But  under  the  statutes  of  Tcunesstt 

In    Ohio^    the    subsequent    purchaser  and  Virginia  the   creditors  receiving 

must  be  one  having  "no  knowledge"  the  protection  of  the  statute  cannot  be 

of  the  former  conveyance.     In  some  affected  by  notice  of  a  prior   unregis- 

States  "actual"  notice  is  required  as  to  tered     conveyance.      Washington    r. 

morteages,  though   not  as   to  deeds:  Trousdale,  Mart.   &  Y.    (Tenn.)  385; 

California^  Civ.  Code,  ^  §  1107,  1314,  Lookout  Bank  r.  Noe,  86  Tenn.  21;  3 

3950;   Dakota^    Rev.   Code    (1877),    §  Min.  Inst.  873 ;  Guenant  r.  Anderson, 

1741^.     See  Webb  Rec.  Tit,  ^  12.  4  Rand.  (Va.)  308.     Under  the  statutes 

Under  a  statute  providing  that  the  of  Ne^  Jersey  a  creditor  cannot  be  af- 

subsequent  purchaser  "must  be  a  hrna  fected  by  a  prior  unrecorded  chattd 

Jidt  purchaser,"  it  will  not  be  con-  mortgage,    although     having     notice 
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udgment  is  not  superior  to  an  unrecorded  instrument,  can  be  in 
10  more  favorable  position  than  the  judgment  creditor,  if  he  has 
lOtice  o(  a  prior  unrecorded  conveyance.' 

otice  will  not  prevent  a  purchaser  with 
without  notice  from  acquiring  title  as 
led  instrument,*  and,  conversely,  a  pur- 
)m  a  person  having  notice  of  a  convey- 
ill  be  protected  by  the  recording  acts.' 
!5  will  not  operate  in  favor  of  the  original 
en  he  re-acquires  the  title  after  it  has- 

jj  N.  ].  S.  Wood  V.  Mann,  i  Sutnn.  <U.  S.) 

fo6;  Mallorr  v.  Stodder,  6  Ala.  Soi ; 
.eGrsnde  v.  EuEala  Nat  Bank,  8i  Ala. 

litor  be-  113;   60  Am.  Rep.  140;  Fargaion   c. 

ted    will  Edrington,  49   Ark.   207;   Truluck  v. 

gainst   a  Peeplea,  3  Ga.   446;   Lee   v.  Cato,   Vj 

Britton't  G«.  637 ;  73  Am.  Dec.  746 ;  Choteau  v, 

see  Hul-  Jones,  11  111.300;  50  Am.  Dec.460;  leif 

Uhler  V.  ningi  v.  Gage,  13  II).  610;  56  Am.  Dec 

5 76;  Fawcett  v.  Osborn,  33  III.  411 ;  8r 
Lm,  Dec.  378;  Pari!  ...  Lewis,   85   Ilf 

man    v.  597 ;  Cook  v.  Stone,  63  Iowa  30 ;  Har- 

Schick,  din  V.  HarHngton,  11  Buih  {K.J.)  367; 
Knox  V,   Sillowav,  10  Me.  301;    Hag- 

Cb.  51;  thorp  V.  Hook,  I  Gill  &  J.  (Md.)  370; 

Lowther  Somea  v.  Brewer,  3  Pick.  (Mess.)  184; 

irrars  v.  13  Am.  Dec.  406;  Glidden  v.   Hunt,  34. 

.  South-  Pick.  (Maii.)  33i ;  Connecticut  v.  Bra- 

1 V.  Par-  dish,  14  Mais.  396 ;  Trull  -o.   BIgelow, 

.  Peck,  6  16  Mara.  406;  8  Am.  Dee.  144;  Moodj 

It.  Pen-  v.  Blake,  117  Mass.   33;   19   Am.   Rep, 

Vattier  394;  Morse  v.  Curtis,   140  Maaa.    II3' 

loone  V.  «4  Am.  Rep.  456;  Price   v.  Martin,  46 

ihalan  V.  Miss.  4S9;  Gatatian   v.   Erwin,  Hopk, 

:  Shlnn,  Ch.  (N.  Y.)   48;   Demareat   v.   Wvn- 

Blrt,  44  koop,  3  Johns.  Ch.  (N.  Y.)  139;  8  Am. 

,  4  Bibb  Dec.  467;  Fort  i".  Burch,  5  Den.   <N. 

6  T.  B.  Y.)  187;  Saltus  v.  Everett,  10   Wend. 

lec.    136;  (N.  Y.)  367;  31  Am.  Dec.  541;    Haw- 

.  Marsh,  ley  v.  Cramer,*  Cow.   (N.   Y.)    717; 

8  Pick.  Jackson  v.  Van  Valkenburgh,  8  Cow. 
Danaf.  (N.  Y.)  a6o;  Mowrey  p,  Walsh.S  Cow. 
o.  Bige-  (N.  Y.)  343;  Varick  v.  Briggs,  6  Paige 

(N.  Y.)  313;  Simon  v.  Kaliske,  37 
How.  Pr.  (N.  Y.)  349;   Westbrook   v. 

93;  RiJt-  Gleason,  79  N.  Y.  33 ;  Decker  v.  Boice, 

rSjWeb-  83   N.  Y.   3ii;  Slattery    v.    Schwan- 

arb.   (N.  necke,  118N.  Y.543;Dohertjr.Stim- 

'aige  (N.  mel,4o  Ohio  SI.  394;  London  v.  You- 

9  Paige  mans,  31  S.  Car.  147 ;  Day  -v.  Clark,  3< 
,t3Nev.  Vt.  397;  Tompkins  !■.  Powell,  6  Leigh 
S.  (Pa)  (Va.)  576;  Ely  f.  Wilcox,  30  Wis.  s^s; 
'ei.  668;  91  Am  Dec.  436;  Fallass  v.  Pierce,  30 
Vt.  408;  Wis.  443;  Pringleu.  Dunn,  37  Wis. 
■»■)  313 !  449;  '9  Am.  Rep.  773 ;  Snyder  v.  Boul- 

19   Am.  der  Co„  8  West  Coast   Rep.  533.     See 

PRAUDCLBNT  CoNVaVANCBS,    VOl.   8, 

p.  756,  n.  4. 
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passed  through  the  hands  of  purchasers  not  affected  with  notice.^ 
In  conformity  with  these  principles,  if  the  judgment  creditor  is 
protected,  notice  cannot  affect  the  purchaser  at  an  execution 
sale  ;^  and,  in  all  cases,  if  one  buyiilg  at  an  execution  sale  is 
treated  as  a  purchaser  within  the  recording  acts,  notice  to  the 
judgment  creditor  cannot  affect  the  purchaser  at  an  execution 
sale  who  is  without  notice.' 

In  some  States,  statutes  provide  that  a  mortgage  shall  take 
effect,  or  be  a  lien  on  the  mortgaged  property,  from  the  time  of 
its  registration.  Under  these  provisions  an  unrecorded  mort^ 
gage  has  been  held  to  be  of  no  effect,  and  constitutes  no  lien 
against  a  stranger,  although  he  may  have  actual  notice  of  its 
existence.*  And  actual  notice  will  not  usually  supply  the  want 
of  recordation  when  this  is  necessary  to  the  validity  of  the  in« 
strument.* 

c.  Who  Pay    Valuable   Consideration. — The   recording 

acts  were  intended  for  the  protection  of  those  who  should  part 
with  something  of  value,  or  suffer  some  loss,  by  reason  of  having 
acted  upon  the  faith  of  a  conveyance  and  in  ignorance  of  some 
prior  transaction  which,  in  the  absence  of  the  operation  of  these 
provisions,  would  defeat  the  intended  acquisition  of  some  new 
interest.     It  is  necessary  that  the  subsequent  purchaser,  in  order 

1.  Wade  on  Notice,  $63;  Story  Eq.  8.  Fash  v,   Ravesies,  33  Alt.  451; 

Jur.,  ^  410;  Kennedy  v.  Daly,  i  Sch.  Shepherd  v.  Burkhalter,  1368.443;  58 

&  Lef.  355;  Schutt  V,  Large,  6  Barb.  Am.  Dec.  533;  Smith  v.  Jordan,  25  (?«. 

(N.  Y.)  373.  687;  Humphrey  v,  Copeland,  54  Gt. 

The  same  reason  which  applies  to  543;  Guiteau  v.  Wisely,47  I11.433;Na• 
protect  one  pnrchasing  with  notice  gent  v.  Priebatsch,6x  Miss.  402;  Wood 
from  a  purchaser  without  notice  of  a  ^-  Chapin,  13  N.  Y.  509;  67  Am.  Dec 
prior  conveyance  will  not  operate  in  62 ;  Condit  v.  Wilson,  36  N.  J.  Eq. 
favor  of  the  original  purchaser  mala  37©;  Uhler  v.  Hutchinson,  33  Pa.  St 
fide,  when  he  re-acquires  the  title  "O?  Butler  v,  Maury,  10  Humph, 
after  it  has  passed  through  the  hands  (Tenn.)  420;  Grace  v.  Wade,  45  Tei. 
of  bona  fide  purchasers.  5^7- 

In  the  former  case  to  hold  the  prop-  8.  Miles  v.  King,  5  S.  Car.  146^ 

erty  subject  to  prior  equities,  when-  4.  Neal  v.  Speigle,  33  Ark.  63;  Fr/ 

ever  it  subsequently  came  to  the  hands  v.    Martin,    33    Ark.    203 ;    Dodd  v* 

of  one  who  had  notice  of  such  equity,  Parker,    40    Ark.     536 ;     Wright    v. 

would  be  to  give  the  honest  purchaser  Graham,    42    Ark.    140;    Stansell  r. 

but  a  fruitless  advantage.     Such  a  rule  Roberts,  13  Ohio  148;  43   Am.  Dec 

would  deprive  the  property  of  nearly  193;  Mayhew  v.  Coombs,  14  Ohio  428; 

its  entire  market  value,  because   pur-  Building  Assoc,  v,  Clark,  43  Ohio  St 

chasers  without  notice  would  become  427 ;    excepting    chattel     mortgages, 

more  difficult  to  find  as  the  defect  of  Paine  v.  Mason,  7  Ohio  St  199;  in- 

title  became  more  generally  known.  eluding  also  deeds  of  trust,  Robinson 

But,  in  the  latter  case,  but  a  single  v.  WilToughby,  70  N.  Car.  358 ;  Flem- 

purchaser  is  disqualified,  which  could  ing  v.  Burgin,  2   Ired.  Eq.  (N.  Car.) 

not  materially  affect  the  market  value  j8a  ;  Traders'  Nat  Bank  v.  Woodlawn 

of  the  property.     Besides,  to  extend  to  Mtg.  Co.,  96  N.  Car.  398. 

him  protection   as  an  innocent  pur-  6.  Webb  on  Rec.  Tit.,  $  i89;Chen7* 

chaser  because  of    the  purgation   of  worth  v.  Daily,  7  Ind.  384 ;  Lockwood 

title  by  passing  through  clean  hands,  v,  Slevin,  26  Ind.  124;  Rost  v.  Mene* 

would  be  to  facilitate  the  perpetration  fee,  125  Ind.  432;  Travis  v.  Bishop,  13 

of  fraud.  See  Wade  on  Notice,  $(  62, 63.  Met  (Mass.)  304. 
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to  be  entitled  to  the  protection  of  the  recording  acts,  obtain  his 
conveyance  for  a  valuable  consideration,* 

This  would,  of  course,  exclude  a  mere  volunteer  who  takes 
by  gift,  devise,  inheritance,  etc.,  from  the  benefits  of  these  stat- 
utes.' 

A  conveyance  or  mortgage  of  property  in  satisfaction  of  an 
antecedent  indebtedness,  although  good  as  between  the  parties,' 
will  not,  according  to  the  weight  of  authority,  entitle  the  grantee 
to  be  considered  a  purchaser  for  value.*  It  is  said  that  the  pur- 
chaser in  this  case  is  placed  in  no  worse  condition  by  his  pur> 

1.  Webb  on   Rec.  Tit.,  4  104;  Wade  517;  Bartlett  v.  Varner,  56  Ala.  580, 

oaNoUce.4i36;  Mart.onConv.,Ja84;  Wilson  u.  Knight,  59  Ata.   ip  ;  Tbur* 

Big.  on    Fraud,   p.   307;  WormleT   11.  man  i/.  Stoddard,  63  Ala.  336;  Cook  v. 

Wormley,  8  Wheat.  (U.  S.)  449;  Ger-  Parham,63  Ala.  4^6;  Sweeney  «.  Bii- 

lOD  f.  Pool,  31  Ark.  85 ;  Freir  v.  Clif-  ler,  69  Ala.  ^yi;    Banks    v.    Long,   79 

ford,  44  Cat.  335;  Coon  v.  Browning,  Ala.  319;  Johnson  ir.   Graves,    37   Ark. 

10   Kan.  851    Palmer  v.  Williams,  14  ^7;    Withers   v.    Little,  56  Cal.   370; 

Mich.   338;     Smith    v.   Williams,  44  Chance  i'.   McWhorter.    16    Ga.    315; 

Mich.  340;  Aubuchon  v.   Bender,  44  Metropolitan  Bank  -o.  Godfrej,  33  111, 

Mo.  560 ;  Snowden  v.  Tyler,  11  Neb.  531 ;  Norton  v.  Williams,  9   Iowa  528; 

199;  Haughffout  V.  Murphj,  ii   N.  J.  Clark  t<.  Barnes,  71  Iowa  563 ;  Holdea 

Eq    ti8;    DIckerson  v.  Tillinghast,  4  d. Garrett,  13  Kan. 98;  Halstead  t>. Bank 

Paige  (N.Y.)iis;  35  Am.  Dec.  538;  of  Ky.,  4  J.  J.   Marsh.  (Ky.)  554;   Repp 

Wood  V.   Chapin,   13    N.   Y.  509":   67  i^.  Repp,  13  Gill  &  J.  (Md.)  341;  Clarke 

Am.  Dec.  6a;  Worthy  v.   Caddell,  76  v.  Flint,  33  Pick.   {Mass.)    343;    Buff- 

N.   Car.   83;    Morris    v.    Daniels,   35  ington  i'.  Gerrish,  15  Mass.  ij6;  8  Am. 

Ohio    St.  406;    Evans  v.  Templeton,  Dec.  97;  jewett  i-.  Tucker,  139  Mau. 

69  Tei.     37s;    s   ^^-    St.   Rep.    71;  c66;  Haze  f.  Arper.  6Minn.  310;    Per- 

Spurlock  u.  Sullivan.  3ffTex.  511.  tclns  v.  Swank,  43  Miss.  %f^\    Hindsv. 

J.  Webb  on  Rec.  Tit.,  ft  J04;  3  Pom.  Pugh,     48   Miss.   368;     Schumpert  i-. 

Eq.  Jur^  k  747;  Snodgrass  v.  Ricketts,  Dillard,    55  Miss,    348;    McAdow    1.. 

13  Cal.  359;  Morse  v.  Wright,  60  Cal.  Black,  6  Mont.  601 ;  Mingus  v.  Condit, 

160;     Bowen    11.   Prout,   51     III.   354;  33  N.  J,  Eq.  313;  Pancoast    i'.    Duval, 

Roseman  tr.  Miller,  84  111.  397;  Upshaw  16  N.  J.  Eq.445;   Van  Heusen  v.  Rad- 

u.  Hargrove,   G   Smed.   &   M.   (Miss.)  cliff,  17  N.   Y.  5S0;  7]  Am.   Dec.    4S0; 

186;  Boon    V.   Barnes,    33  Miss.   136;  Lawrence  v.  Clark,  36  N.  Y,  128;   De 

Bishop    -v.  Schneider,  46   Mo.  471;  a  Lancey    v.    Stearns,      66    N.  Y.   157; 

Km.  Rep.  <33;  Patten  ».  Moore,  33  N.  Union  Dime  Ssv.  Inst.    v.  Duryea,  67 

H.  383:    Frost  V.  Beckman,   i   Johns.  N.   Y. 84;  Jones  r.   Graham,  77   N.  Y. 

Ch.   (N.    Y.}   388:   Swan   v.  Llgan,  i  628;  Pickett  v.  Barron,    39   Barb.   (N. 

McCord  Eq.  (S.  Car.)  337;  Pearce  i/.  Y.)  505;  Thomas   ».  Kelsey,  30  Barb, 

[ackaon,  61  Tei.  643.     Andevenavol-  (N,  Y.)   168;  TifTany  k.  Warren,    37 

intaiy    conveyance,   though   not    re-  Barb.   (N.  Y.)    571;    Webster  ti.   Van 

»>rded,  is  valid  against  any  Eubaequent  Steenbergh,    46     Barb.  (N.  Y.)     ill; 

rolnnUry     conveyance   of    the   same  Stalker  f.   McDonald,  6   Hill  (N.  Y.) 

property  by  the  grantor.  Way  f .  Lyon,  93;  40  Am.  Dec.  389;    Coddington    *. 

I  Black?.  {Ind.)  76.  Bay,  30    Johns.  (N.Y.)    637;  u    Am. 

■,  Stelner  v.   McCall,  61   Ala.   413;  Dec.  343;  Carr  v.  White,    7  Lans.(N. 

rurner  u.  McFee,  61  Ala.  468.  Y.)  njlN.  Y.  138;  DIckerson  a.  TiU- 

«.  Webb  on  Rec.  Tit,   k    107;    Dev.  inghast.  4  Paige  (N.  Y.)  aij;   ij   *">■ 

tn  Deeds,  ft  633;  1   Jones   on   Morig,,  ft  Dec.  .i; 38;   Manhattan  Co.  v.  Eve raton, 

ij8;  Story  Eq.  Jur.,   ft   1503;    Willard  6Palge  (N.  Y.)  457;  Padgett  v.  Law 

Eii.  Jur,    3^6;   Bybee   v.   Hawkett,   11  rence,  10  Paige  (N.  Y.)    170;    40   Am. 

Fed.  Rep.  649;  Morse    v.    Godfrey,   3  Dec.  333;  Westervelt  i^.  Haff,  3  Sandf. 

itorr  (U.  S.)  364;   Peoples'  Sav,  Bank  Ch.  (N.  Y.)  98;    Harris    -u.  Homer,  1 

'.    Bates,  I30  U.  S.    51:6;    Gafford  t>.  Dev.  &  B.  Eq.  [N.  Car.)  455;    30    Am. 

itearns,  51    Ala.  434;  Short  v.  Battle,  Dec  183;  Ashton's  Appeal,  73  Fa.  St. 

;i  Aim.  456;  Coleman  I/.  Smith,  5s  Ala.  1,^3;  Spurlock    v.    Sullivan;    36    T«x, 

;68;  Alexander  v.  Caldwell,  55  Ala.  511;  Farley  v.  McAllater,  39  Tex.  te>; 
BSl 
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chase  than  he  was  before.*  Therefore,  when  a  mortgage-is  given 
to  secure  an  antecedent  debt,  the  mortgagee  must  have  given 
an  extension  of  time,  surrendered  some  security,  or  otherwise  r^ 
linquished  some  safeguard  to  his  position  as  a  debtor.'  But  the 
above  rule  is  not  universally  accepted ;  in  some  States  the  dis- 
charge of  a  pre-existing  debt  is  held  a  valuable  consideration.' 

d.  With  Conveyance  First  Recorded. — Recordation  is 
required  for  the  protection  of  subsequent  purchasers  only.  To 
require  a  subsequent  conveyance  of  title  to  be  recorded  in  order 
that  a  prior  purchaser  of  the  same  property  may  be  able  to  ob> 
tain  information  of  its  existence  would  not  be  in  furtherance  of 
the  general  design  of  these  statutes,  which  was  to  protect  pur- 
chasers from  being  undone  by  prior  secret  conveyances  by  mak- 
ing the  means  of  obtaining  information  thereof  available  to  that 
end.  And  so,  it  is  not  necessary  to  his  full  protection,  in  the  ab- 
sence of  statutory  provisions  so  requiring,  that  the  subsequent 
purchaser  record  the  instrument  under  which  he  claims  before 
the  recordation  of  the  conveyance  of  the  prior  purchaser.^    But, 

McKamey   v.    Thorp,    6i    Tex.    653;        It  hat  been  held  that,  when  the  mort- 

Overstreet  v.  Manning,  67    Tex.   657.  gagee  in  a  mortgage,  taken  for  a  pre- 

See  MoRTGAGBSy  vol.  15,  p.  757,  n.  6.  existing  debt  not  extended,  enters  into^ 

1.  See  Webb  on  Rec.  Tit.,  ^  207,  n.  possession  and  assumes  control  of  the 

3;  McKamev  V.  Thorp,    61  Tex.   648;  ousiness  connected  with  the  mortgaged 

Wright  V.  IJouglass,  10  Barb.  (N.  Y.)  property,  the    responsibility    thus  as* 

107;  Dickerson  v.  Tillinghast,  4  Paige  tumed  becomes  a  valid  present  consid- 

(N.  Y.)  215;  25  Am.  Dec.  528.  eration  for  the-  mortgage.     Clark  v, 

8.  Webb  on  Rec.  Tit.,  §  200,  citing'  Barnes,  72  Iowa  563. 
Gilchrist  v,  Gough,  63  Ind.  570;  30  Am.        8.  Webb  on  Rec.  Tit.  207;  Dev.  on 

Rep.  250;    Busenbarke    v,   Rame^,  53  Deeds,  §  632 ;   Metford  v,  Metford,  9 

Ind.  499;  Carey  v.  White,  52    ^f.    Y.  Ves.  100;   Partridge  v.  Smith,  2  Biss. 

138;  Ashton*8  Appeal,  73  Pa.  St.  153.  (U.  S.)   183;    Bayley   v,  Greenleaf,  7 

This    surrender    or    cancellation  of  Wheat.  (U.  S.)  40;  Hunter  v.  Watson, 

a  security  held  by  a    creditor  will  be  12  Cal.  373;  73  Am.  Dec.  543;  Frev  v, 

efficient  to  constitute  him  a  purchaser  CliiTord,  44  Cal.  335;  Gassen  v.  Hen- 

for  value.     Goodman  v,   Simonds,    20  drick,  74  Cal.  444;  City  Nat.  Bank  v. 

How.  (U.  S.)  343;  Youngs  v,  Lee,  12  Goodrich,3  Colo.  130;  Work  f.Braj-ton, 

N.  Y.  551;    Padgett  v.  Lawrence,    10  5  Ind.  396;  Babcock  v.  Jordan,  24  Ind. 

Paige  (N.  Y.)  170;  40  Am.  Dec.    232;  14;  Wert  r.  Naylor,  93  Ind.  431;  Ruth 

Spurlock  V,  Sullivan,  36  Tex.  511.  v.  Ford,  9  Kan."i7;  Soule  v.  Shotwcll, 

So  the  extension  of  the  time  for  the  52  Miss.  236;  Evans  v.  Greenhow,  15 

payment  of  the  debt  will   be  deemed  Gratt.   (Va.)  153;    Exchange  Bank  v. 

sufficient  to  entitle  the  creditor  to  the  Knox,  19  Gratt.'  (Va.)  739;  Cammack 

protection    given   to   a   purchaser  for  v.  Soran,  30  Gratt.  (Va.)  292. 
value.     Thames  v,  Rembert,  63   Ala.        4.  Steele  v,  Spencer,  1   Pet.  (U.  S.) 

561;  Downing  v.  Blair,  75  Ala.  216;  Sar-  553;    Miller  v,  Merine,   43   Fed.  Rep. 

fent  v.  Sturm,  22  Cal.    359;    83  Am.  261;  Coster  v.  Bank  of  Ga.,  24  Ala.  37 ; 

>ec.  118;  Gilchrist  x;.  Gough.  63   Ind.  McGuire  v.  Barker,  61    Ga.  339;  De 

576;  30  Am.  Rep.  2^0;  19    Alb.   L.  J.,  Courcey  v.  Collins,  21  N.  J.  Eq.  357; 

276;  Busenbarke  v,  Ramey,  53  Ind.  499;  Sanborn  v.  Adair,  29  N.  J.  Eq.  330; 

Port  V.  Embree,  54  Iowa  14;    Schum-  Hawley  v.   Bennett,  5  Paige  (N.  Y.) 

pert  V,  Dillard,  55  Miss.  348;  Codding-  104;  Jackson   v,  Campbell,  19  Johns, 

ton  V.  Bay,  20  Johns.  (N.  Y.)  637;     11  (N.  Y.)  281 ;  Northrup  v.  Brehmcr,  8 

Am.  Dec.  342;  Farmers*  etc.   Bank    v.  Ohio  392;    Byrd   v,   Wilcox,  8  Baxt. 

Wallace,  45  Ohio  St.    153;    Ingram  v.  (Tenn.)  68;  Ranney  v.  Hogan,  1  Tex. 

Morgan,   4    Humph.  (Tenn.)    66;   40  Un.  Cas.  353.      See   also   Galway  v. 

Am.  Dec.  626;  Griswold   v,  Davis,   31  Malchow,  7  Neb.  285 ;  Fallas  v.  Pierce,. 

Vt.  390.  30  Wis.  443. 
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although  such  requirement  may  not  be  in  full  accord  with  the 
general  design  of  the  recording  provisions,  from  a  desire  to  se- 
cure a  prompt  record  of  conveyances,  and  to  afford  a  means  for 
the  ready  determination  of  certain  questions  of  priority  which 
would  otherwise  arise,'  the  protection  of  the  recording  acts  is 
limited,  in  most  of  the  States,  to  a  purchaser  whose  deed  orcon- 
Lfeyance  is  first  duly  recorded.*  This  requirement  must  be  com- 
plied with  in  order  to  support  the  claim  of  the  subsequent 
purchaser  to  the  protection  afforded  by  the  recording  acts.* 

c.  Who  Are  Complete  Purchasers.— A  subsequent  pur- 
:haser  in  order  to  receive  protection  from  the  recording  acts,  must 
3e  a  complete  purchaser.*  He  must  have  paid  purchase  money, 
ind  not  merely  secured  its  payment,"  and  must  also,  according  to 
iome  authorities,  have  received  his  conveyance,  and  not  merely  a 
:ontract  to  convey.*  But  in  regard  to- the  latter  requirement, 
ater  authority  is  to  the  effect  that  the  purchaser  need  not  have 


1.  See  sufra,  this  title,  Time  of  Rec- 

I.  See  Slim.  Am.  SUt.  L.,  ^  1611. 

3.  Doe  v.  Bank  of  Cleveland,  3  Mc- 
.ean(U.  S.]  140;  Brookfield  v.  Good - 
ich,  ji  111.  363;  Simmons  v.  Stum,  101 
11.  454;  BroBe  V.  Doe.  1  Ind.  666; 
lopping  V.  Burnam.  1  Greene  (Iowa) 
9;  Clabaugh  v.  Bjerly.  7  Gill  (Md.) 
S4^  48  Am.  Dec,  575 ;  General  Ini. 
\o.  V.  U.  S.  Ins.  Co.,  10  Md.  ^17 ;  Tal- 
ott  V.  CriDT>en.  «  Mich  ' 
IcCar 


Den.  (N.  Y.)  187;  Page  v.  Waring, 
a  N.  Y.  463;  Moore  v.  Thomas,  1 
Iregon  101;  Lightner  f.  Mooncy,  10 
fatts  (Pa.)  407;  Ebner  v.  Goundie,  5 
'i.U  S.  (Pa.)  49;  Goundie  u.  North - 
mpton  Water  Co.,  7  P«.  St.  J33; 
ennsylvania  Salt  Mfg.  Co.  v.  Neel,  .S4 
a.  Si.  9;  Boyce  ii.  Boyce,  6  Rich.  Eq^ 
i.  Car.)  30J;  Rogers  v.  Wheaton,  88 
enn.  665;  Piillas  v.  Pierce,  30  Wis. 
\l- 

«.  %  Min.  Inst.  877;  Steele  v.  Spencer, 
Pet.  (U.  S.)  553. 

«.  J  Min.  Inst.  877;  Brown  f.  Welch, 
3  lit.  343;  68  Am.  Dec.  ^49;  Bennett 
.Tilherington,  6  Bush  (Ky.)  193;  Paul 
.  Fulton,  a;  Mo.  156;  Union  Canal 
o.  V.  Young,  I  Whart,  (Pa.)  410; 
)  Am.  Dec.  112;  Evans  v.  Templeton, 
)  Tei.  375;  Lamar  w.  Hale,  79  Va. 
(7.  Sec  Losey  u.  Simpson,  11  N.J. 
q.  146. 

A  non -negotiable  obligation  or  ae- 
30  C.  of  I-.— 38  ei 


curity  given  by  the  purchaser,  from 
which  he  may  be  relieved  upon  failure 
of  consideration  cither  at  law  or  equity, 
will  not  be  sufficient  payment.  Rose- 
man  I/.  Miller,  84  111.  297;  Westbrook 
V.  Gleason.  79  N.  Y.  33;  Dickereon  v. 
Tillinghasl,  4  Paige  (N.  Y.)  2iij;  15 
Am.  Dec.  <;>8;  Kunkle  v.  Wo'lfers- 
berger,  6  Walls  (Pa.)  \2b.  But  this 
does  not  comprehend  the  absolute 
tranter  of  negotiable  securities  made 
by  third  persons;  payment  may  be 
made  by  such  transfer.  Fallen  ». 
Moore,  3]  N.  H.  381 ;  Harris  -b.  Norton, 
16  Barb.  (N.  Y.)  164;  Williams  v. 
Beard,  i   S.Car.  309. 

And  if  an  obligation  or  security  is 
given  on  which  the  defense  of  failure 
of  consideration  has  actually  been  cut 
otr.  it  will  be  treated  as  payment. 
Baldwin  v.  Sager,  70  111.  J03;  Part- 
ridge V.  Chapman,  81  111.  137:  Kltter- 
Idge  V.  Chapman,  36  Iowa  348;  Rush 
u.  Mitchell.  71  Iowa  333.  And  it  has 
been  held  in  some  cases,  that  an  Irre- 
vocable obligation  such  as  a  negotiable 
note,  or  a  bid  at  shcrlfTs  sale,  or  the 
assumption  of  the  debt  of  the  vendor,  so 
that  the  purchaser  is  thereby  ab- 
solutely substituted  for  the  debtor,  will 
be  sufficient  as  payment.  Webb  on 
Rec.  Tit,,  i  los ;  citing  Jackson  v. 
Wlnslow,  9  Cow.  (N.  Y.)  13  ;  Freeman 
r.  Deming.  3  Sandf.  Ch.  (N.  Y.)  317; 
Frost  V.  Beekman,  :  Johns.  Ch.  (N, 
Y.)  186;  Williams  v.  Beard,  1  S.  Car. 
309;  Case  V.  Jennings,  17  Tex.  673. 

«.  Butler  V.  Douglass,  i  McCrarj  (U, 
S.)63o;  Taylor  v.  McDonald,  a  Bibb 
(Ky.)  410;  1  Mlo,  Inst.  877. 
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received  a  conveyance  of  the  legal  title,  but  it  is  sufRdent  that 
he  has  a  full  right  to  call  for  it.* 

It  has  been  stated  as  a  general  rule  that  the  purchaser  of  an 
equitable  title,  since  he  purchases  a  title  imperfect  on  its  face, 
takes  it  subject  to  all  prior  equities  and  trusts  that  would  affect 
his  vendor  ;*  but  this  principle  has  been  denied,  upon  the  ground 
that  it  cannot  be  sustained  as  being  in  accordance  with  the  re- 
cording acts.*  And  where  equitable  titles  and  interests  are, 
either  by  the  express  provisions  of  the  statutes,  or  by  construc- 
tion, subjected  to  the  requirements  of  the  recording  acts,  that 
doctrine  is  not  tenable.* 

A  purchaser  who  has  paid  part  of  the  purchase  money  will 
usually  be  protected  to  the  extent  of  the  payment  actually 
made.* 

.  VI.  Effect  of  Secobd— 1.  As  Constructive  Kotice. — The  record- 
ing acts  impose  the  duty  of  recording  their  conveyances  on  gran- 
tees for  the  purpose  of  placing  the  power  of  obtaining  knowledge 
thereof  within  the  reach  of  all.  When,  therefore,  the  instrument 
is  recorded,  that  has  been  done,  and  the  requirement  of  the  stat- 
ute has  been  satisfied.®  This  has  given  rise  to  the  common  state- 
ment that  the  record  is  notice  to  all  the  world.''  But  it  is  to  be 
remembered,  that  at  common  law,  there  reposed  no  duty  upon 
the  grantee  to  give  any  kind  of  notice  of  his  conveyance,  and  that 
recordation  is  purely  an  additional  statutory  requirement  in  con- 

1.  Preston  v,  Nash,  75  Va.  949 ;  76  whole  land  only  upon  condition  of  his 
Va.  i;  Lamar  v.  Hale,  79  Va.  147.  See  doing  equity  by  refunding  to  the  de- 
Paul  V.  Fulton,  25  Mo.  156.  fendant  the  amount  already  paid  be- 

3.  Walton  V.  Hargroves,  42  Miss.  18;  fore  receiving  the  notice;  or  o-en, 
97  Am.  Dec.  435 ;  Reed  v.  Dickey,  2  when  the  plaintiff  has  been  guilty  of 
Watts  (Pa.)  459;  Kramer  v.  Arthurs,  laches,  or  the  defendant  has  made  val- 
7  Pa.  St.  165;  York  r.  McNutt,  16  uable  improvements,  by  decreeing  that 
Tex.  14 ;  67  Am.  Dec.  607.  the  land  itself  should  remain  free  from 

8.  Bellas  v.  McCarty,  10  Watts  (Pa.)  any  claim  on  the  plaintiffs  part,  and 

13;  Rhines  v,  Baird,  41  Pa.  St.  256.  that  his  remedy  should  be  confined  to 

4.  Webb  on  Rec.  Tit.,  §  203 ;  Lewis  a  recovery  of  the  portion  of  the  pur- 
-v.  Johnson,  68  Tex.  448.  chase  money  which  was  unpaid  at  the 

0.  Webb  on  Rec.  Tit.,  §  206;  Courts  time  the  notice  was  received."    Webb 

V.  Cisna,  7  Biss.  (U.  S.)  260;  Wormley  on  Rec.  Tit,  §  206,  citing  2  Pom.  Eq. 

-v.  Wormley,  8   Wheat.   (U.   S.)  421;  Jur.,  §750;  Baldwin  v.  Sager,  70  111. 

Fowler  v.  Merrill,  11   How.   (U.  S.)  503 ;  Marchbanks  r.  Banks,  44  Ark.  48; 

375;  Dresser  v.  Missouri,  etc.,  R.  Co.,  Paul  v.  Fulton,  25  Mo.  156;  Haugh- 

93  U.  S.  92;   Dufphey  v,  Frenaye,  5  wout  v.  Murphy^  21    N.  J.  Eq.    118; 

Stew.   &  P.   (Ala.)  215;   Kittridge  v.  Frost  r».    Beekman,  i  Johns.  Ch.  (N. 

Chapman,  36  Iowa  348;  Kohl  t;.  Lynn,  Y.)   288;    Farmers*    L.  &  T.  Co.  v. 

74  Mich.  360;  Youst  V.  Martin,  3  S.  &  Maltby,  8  Paige  (N.  Y.)  361 ;  Everts  v, 

R.  (Pa.)  42;^;    Huyler  v.  Dahony,  48  Agnes,  4  Wis.  343;  Union  Canal  Co. 

Tex.  239;  Fletcher  v.  Ellison,  i  Tex.  t*.  Young,  i  Whart.  (Pa.)  410;  30  Am. 

Un.  Cas.  672.  Dec.  212. 

In  regard  to  the  manner  in  which  6.  See  Shaw  v.  Poor,  6  Pick.  (Mass.) 

this  protection  may  be  attained,  Mr.  86;  17  Am.  Dec.  347. 

WTebb  says :  "Courts  of  equity,  it  has  7.  Hine  v.  Dodd,  2  Atk.  275;  Simp- 

"been  said,  may  afford   this  protection  son  v,  Montgomery,  25  Ark.  365;  99 

in  several  ways ;   as  by  permitting  the  Am.  Dec.  228;  Maul  v.  Rider,  59  Pa. 

plaintiff  to  enforce  his  claim  to  the  St.  167. 
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treyancing.  It  has  been  said  that  it  is  solely  because  a  subsequent 
:onveyance  (in  many  States,  a  subsequent  recorded  conveyance) 
in  compliance  with  the  statute  defeats  a  prior  unrecorded  title, 
that  the  record  of  a  prior  title  is  held  to  be  constructive  notice 
;o  subsequent  purchasers,^  Consequently  the  record  of  an  instru- 
Ticnt  is  notice  thereof  to  those  persons  only  who,  in  the  absence 
>f  recordation,  could  require  the  operation  of  the  statutes  to  ef- 
fect their  protection.*  And  the  record  is  notice  to  subsequent 
jurchasers  in  only  the  same  line  of  record  title.*  A  person  who 
purchases  certain  property  from  one  who  has  already  conveyed  it 
tway  cannot  be  affected  with  record  notice  of  conveyances  made 
)y  the  prior  grantee  by  the  record  of  such  derivative  convey- 
inces,  if  the  conveyance  by  the  common  grantor  is  unrecorded, 
io,  where  one  conveys  land  by  deed  which  is  not  recorded,*  but 

1.  S^e  Taylor    v.    Marie,    5    Rawie  court  by  Elbert,  J.,  said:  "A  deed  duly 

Pa.)  51,  recorded  is  constructive  notice  of  iU 
In  Mnore  v.  Thomae,  1  Oregon,  201,  eii«tence,  and  of  ila  contents,  to  all 
he  court  by  Williams,  C.  J.,  save:  persons  claiming  what  is  thereby  con- 
Lord  Hardwicke  says,  in  the  case  of  veyed  under  tlie  same  grantor  by  sub- 
line 11.  Dodd,  I  Atk.  275,  that  the  sequent  purchase  or  mortgage,  but  not 
neaning  of  the  registry  act  was  to  to  other  persons.  3  Wash.  Real  Prop. 
Tevent  parol  proofs  of  notice,  or  not  3:9,  ^  53,  In  the  case  of  Maul  v.  Rl- 
lotice.'  Effect  ought  to  be  given  to  der,  59  Pa.  St.  167,  Sharswood,  J., 
he 'meaning'  as  far  as  practicable,  so  says:  'Thai  the  record  of  a  deed  is 
liat  the  titles  to  real  estate  in  the  conn-  constructive  notice  to  all  the  world,  is 
ry  may  be  matters  of  public  records,  too  broad  an  enunciation  of  the  doc- 
nd  not,  'be,  or  cease  to  be.'  as  shall  trine.  Such  record  is  constructive  no- 
appen  by  the  testimony  of  forgetful  or  tice  only  to  those  who  are  bound  to 
ilse  witnesses.  Where  all  convey-  search  for  it  as  subsequent  purchasers 
□ces  ol  real  estate  are  recorded,  per-  and  mortgageex,  and  all  others  who 
sns  know  where  to  look  for  informa-  deal  with  it  on  the  credit  of  the  title  in 
on  as  to  titles,  and  upon  what  to  de-  the  line  of  which  the  recorded  deed  be- 
end^   and  we    are    disposed,    at    this  longs.' " 

irlj  day,  so    far    as    our  statute  will         S.  Harper  v.  Bibb,  34  Miss.  471;  69 

'arrant,  to  install  this  system  of  safety  Am.  Dec.  397;  Crockett  v.  Maguire,  to 

nd  certainty,  and   to   hold   that  a  re-  Mo.  34;  Dlgman  i>.  McCollum,  47  Mo. 

arded    conveyance     of      real     estate,  372;  Odle  v.  Odle,  73   Mo.  J89;  Cook 

otviUated   by  fraud,  shalUn  all  cases  v.    Travis,   20   N.   Y.   400;    Leiby 


priority  over  a  conveyance  not  re-  Wolf,  10  Ohio  S3;  Blake  v.  Grahani,  6 

arded."  Ohio    St.     580;     67    Am.    Dec.     360; 

2.  Se«  Webb  on  Rec.  Tit.,  Jai;  Den-  Maul  ;•.  Rider,  59  Pa.  St.  167;   Wood* 

is  ir.  Burrilt,  6  Cal.  670 ;  Bates  I'.  Nor-  v.   Farmere,  7  watts   (Pa-)  38J;  Kan- 

ross,  14  Pick.  (Mass.)  114;  Edwardsv.  sas   City    Land  Co.  if.   Hill,  87   Tenn. 

IcKernan,  ss   Mich.   520;  Stuyvesanl '  589. 

.  Hall,  3  Barb.  Ch.  (N.  Y.)  iji;  Maul        4.  Thus,  where  A  conveys  to  B,  who 

.  Rider,  59  Pa.    St.    167;    Leach    v.  neglects  to  record  his  deed  but  conveys 

eattie,  33  Vt.  195.  to  C.  the  record  of  the  deed  from  B  to 

The   mere  fact  that    a  mortgage  or  C  will    not  charge  a  subsequent  pur- 

Md  of  the  whole  land,   by  one  tenant  chase  from   A   with  notice.     Fenno  v. 

1  common,    was  duly  recorded,,  does  Sayre,   3    Ala.   458;  De    Yampert    v. 

3t    amount   to  constructive  notice  to  Brown,  28  Ark.  166;  Felton  v.  Pitman, 

le  co-tenant  of  the  existence  of  such  a  14  Ga.  530;  Bazemore  v.  Davis,  55  Ga. 

:ed.  andofa   claim   to  the   exclusive  504;  Thursbv  f.  Myers,    57  Ga.   155; 

unership  of  the  land.     Leach  u.  Beat-  Chicago  t>.  Witt,  75  111.  an;  Carbines. 

='33Vt,t9sj    HoUey   ti.   Hawley,  39  Pringle,  90  111.  303 ';  Kerfoot  k.  Cronin, 

t.  5};;  94  Am.  Dec.  350.  toif  111.    6og;  Corbln    v.   Sullivan,  47 

InGiUettv.  Gaffney,  3  Colo.  366,lhe  In'd.   356;  Huber  «.   Bossart,  70  Iowa 
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the  grantee  makes  a  mortgage  back  to  the  grantor  to  secure  the 
purchase  money,  the  record  of  the  mortgage  will  not  impart  no- 
tice thereof  to  a  subsequent  purchaser  of  the  same  property  from 
the  grantor.* 

It  is  only  a  subsequent  conveyance  which  defeats  a  prior 
unrecorded  conveyance,  and,  therefore,  only  persons  who  ♦ 
purchase  subsequently  to  the  recordation  can  be  said  to  be 
charged  with  notice  of  a  recorded  conveyance.*  The  operation 
of  the  record  as  notice  is  prospective  and  not  retrospective. 
Hence,  the  record  of  a  deed  does  not  give  constructive  notice  to 
persons  holding  under  prior  contract  so  as  to  invalidate  payments 
made  by  them  on  the  contract.*  A  prior  mortgagee  cannot  be 
charged  with  notice  of,  and  cannot  be  affected  by  a  subsequent 
mortgage  or  deed,  by  the  mere  record  thereof.*  He  may,  without 
receiving  anything  on  the  mortgage  debt,  release  to  the  mort- 
gagor a  portion  of  the  property  mortgaged  without  impairing  his 

718;  Roberts  v.  Bourne,  23  Me.  165;  39  (N.   Y.)   349;   Mojer  v.   Hinman,  13 

Am.   Dec.  614;  Tilton  v.   Hunter,  34  N.  Y.   191 ;  Ackerman  v,  Hnnsicker, 

Me.  29;  Traphagen  v.  Irwin,  18  Neb.  85  N.  Y.  49;  39  Am.  Rep.  621;  Ken- 

195;  Losejr   v,  Simpson,   11   N.  J.  Eq.  dall  v,  Niebuhr,  45  N.  Y.  Super.  Ct 

246;  Bingham  v.  Ktrkland,  34  N.  T.  Eq.  Rep.  551 ;  Taylor  v.  Maris,  5   Rawle 

220;  Cook  V,  Travis,  22  Barb.  (N.  Y.)  (Pa.)  51 ;  Lake  v,  Shumate,  20  S.  Car. 

338;  Page  t'.  Waring,  76  N.  Y.  463;  23;  Holley  v.  Hawley,  59  Vt.  525;  94 

Tarbell  r.  West,  86  N.  Y.  280;  Light-  Am.  Dec.  350;  Deuster  v,  McCamus, 

ner  v,  Moonejr,   10  Watts   (Pa.)  407;  14  Wis.  307. 

Hetherington  v.  Clark,  30  Pa.  St.  393;        S.  Cook  v.  Dillon,  9  Iowa  407;  74 

Calder  r.  Chapman,  52  Pa.  St.  359;  91  Am.  Dec.  354;  Baldwin  t^  Thompson, 

Am.  Dec.  163;  Harris  v»  Arnold,  i  R.  15  Iowa  504. 

I.   125;  Watson  v.  Chalk,  11   Tex.  93;        4.  Shirras  v.  Caig,  7  Cranch(U.  S.) 

Thompson  v,  Westbrook,  56  Tex.  265;  34;     In  re  Haake,  7  Nat.  Bank.  Reg. 

Holmes  r.  Buckner,  67Tex.  107;  Ely  v.  61;    2   Sawy.    (U.   S.)    241;    Birnie  v. 

Wilcox,  20  Wis.  523;  Qi  Am.  Dec.  436.  Main,  29  Ark.  591 ;   Peters  v.  Tames- 

In  Louisiana^  the  contrary  rule  has  town  Bridge  Co.,  5  Cal.  335;  03  Am. 

been  established,  and  recordation  im-  Dec.   134;    Frye  v.   Bank  of  IHinois, 

parts  notice   notwithstanding  a  break  11  111.  381;  Iglehart  r*.  Crane,  42  III 

in    the    record.     In   the  earlier  cases,  268;    Doolittle   r.  Cook,   75   111.  354; 

Slidell,  J.  dissented  from  the  majority  Heaton  r.  Prather,  84  111.  330;  Mea- 

opinion.     Stockton  t;.    Briscoe,    i  La.  cham  v,  Steele,  93  111.  135 ;  Small  tr. 

Ann.   249;  McGill   v,  McGill,  4    La.  Stagg,  95   111.  39;  Cook  v.  Dillon,  9 

Ann.   262;  Cotton   v.   Stacker,  5   La.  Iowa  407;  74  Am.  Dec.  354;  Baldwin 

Ann.  677;    Poydras  v,  Laurans,  6  La.  v,  Thompson,  15  Iowa  504;  Brown  v. 

Ann.  771.    And  a  similar  decision  in  a  Simons,  44  N.  H.  475;  Hoy  v.  Bram- 

later  case  was   rested  upon  the    doc-  hall,  19  N.  T.  Eq.  563;  97  Am.  Dec. 

trine  oi  stare  decisis.     HoUingsworth  687;  Cogswell  v.  Stout,  32  N.J.  Eq.  240; 

V,  Wilson,  32  La.  Ann.  1012.  Howard  Ins.  Co.  v.  Halsey.  8  N.Y.  271; 

1.  Davis  V.  Lutkiewiez,  72  Iowa  254;  59  Am.  Dec.  478 ;  Young  v.  Guy,  87  N. 

Veazie  v,  Parker,  23  Me.  170;  Pierce  Y.  457;  Stuyvesant  v.  Home,  i  Sandf. 

V,  Taylor,  23  Me.  246;  Locey  v.  Simp-  Ch.  (N.  Y.)  419;  King  v.  McVickar, 

son,  II  N.  J.  Eq.246;  Boydv.  Mundorf,  3   Sandf.   Ch.  (N.  Y.)    192;   Howard 

30  N.  J.   Eq.  545;  Bingham   v.    Kirk-  Ins. -Co.  v.  Halsey,  4  Sandf.  (N.  Y.) 

land,  34  N.  J.  Eq.  229;  Dusenbury  v.  565;  9  Leg.  Obs.  214;  New  York  L. 

Hulbert,  59  N.  Y.  541.    See  Bright  v.  Ins.,  etc.,  Co.   r.  Smith,  2  Barb.  Ch. 

Buckman,  39  Fed.  Rep.  243.  (N.  Y.)  82;  Guion  v.  Knapp,  6  Paige 

3.  Wade    on    Notice,    (    203;    Mc-  (N.  Y.)  35;  29  Am.  Dec,  741;  Wet- 

Cabe  V,  Grey,  20  Cal.  509;  George  v,  more  v.  Roberts,  10  How.  Pr.  (N.  Y.) 

Wood,  9  Allen   (Mass.)  80;  85   Am.  54;   Ranney  v.   Hardy,  43  Ohio  St 

Dec.  741;  Truscott  v.  King,  6  Barb.  157;  Prick's  Appeal,   loi  Pa.  St.  455. 
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security  of  the  whole  mortgage  debt  upon  the  remainder.*  Thi: 
doctrine  that  a  record  has  only  a  prospective  effect  in  impartin| 
notice  has  been  applied  where  the  mortgage  was  given  to  secun 
future  advances,  to  protect  the  mortgagee  making  advance: 
under  it  even  after  a  subsequent  incumbrance  or  conveyance  o 
the  same  property  made  by  the  mortgagor  had  been  recorded.' 
It  has  also  resulted  in  the  rule  that  the  rnere  recording  of  ai 
assignment  of  a  mortgage  is  not  of  itself  notice  of  such  assign 
ment  to  the  mortgagor,  so  as  to  invalidate  the  subsequent  pay 
ments  on  the  mortgage  debt  made  by  him  to  the  assignor." 

But  the  rule  that  a  recorded  instrument  imparts  constructivi 
notice  must  be  limited  to  those  instruments  recorded  after  th< 
grantor  therein  acquired  the  title  to  the  property  thereby  con 
veyed.  To  hold  otherwise,  by  imposing  upon  a  subsequent  pur 
chaser  the  duty  of  examining  the  records  indefinitely,  woulc 
militate  against  the  practical  advantages  of  the  recording  system/ 
So,  if  one  conveys  land  by  deed  and  the  grantee  makes  a  mort 
gage  back  to  secure  the  purchase  money  and  the  mortgage  v. 
recorded  before  the  deed,  a  subsequent  purchaser  from  th< 
grantee  is  not  chargeable  with  record  notice  of  the  mortgage.' 
But  in  some  cases,  it  has  been  held  that  the  principle  of  estoppe 
will  operate  to  protect  the  grantee  before  title  acquired,  by  caus 
ing  the  title  to  inure  to  his  benefit,  even  against  subsequent  pur 
chasers  from  the  grantor  after  he  obtains  the  record  title  withoul 
recording  his  conveyance  after  the  title  is  so  acquired  by  hi! 
grantor." 

That  the  record  of  an  instrument  imparts  constructive  notic< 
has  often  been  declared  by  the  courts.*     In  connection  with  iti 

1.  Jones  tm  Mortg.,  f  561;  Dennis  v.  Ohio  St.  551;  Sands  v.  Beardslej,  3; 

Burntt,  6  Cat.  670;  George  v.  Wood,  g  W.  Va.    594.      See  note  to   SalUburj 

Allen   (Mass.)   80;  85  Am.   Dec.  741;  Sav.   Soc.  i'.   Cutting,    qo  Conn.    113 

Cooperu.  Bigiy,   13   Mich,  463;  Van-  Cow/ro  Digman  ti.  McCollum  47  Mo 

orden  V.  Johnson,  14  N.  J.   Eq.  376;  81  372;  Edwards  v.  McKeman.  55  Mich 

Am.  Dec,  ls4i   Ward  ».   Hague,  15  N.  536. 

!.  Eq.  397;  Howard  Ins.  Co,  v.  Halsey,  6.  Faircloth  v.  Jordan,   18. G«.  3J0 

N.  Y.a7i;  59  Am,  Dec.478;  Deuster  Wing    v.   McDowell,    Walk.   (Mich,; 

V.  McCamuB,  14  Wis.  307;  Straight  v.  175;  Bojd   v.  Mundorf,   30   N.  I.  Eq 

Harris,  14  Wii.  509,  i^^^ ;  Farmers'  L,  &  T.  Co.  v.  Maltby 

a.  But,  it  has  been  held,  on  the  other  3  Paige  (N.  Y.)  361;  Page  v.  Waring 

hand,  that  it  was  the  duty  of  the  mort-  76  N.  Y.  463 ;  Calder  v.  Chapman,  55 

gagees  in  mortgageB  given  to  secure  Ai-  Pa.  St.  359;  91  Am.  Dec.  163. 

ture  advances,  to  examine  the   records  But  the  mere  Tact  that  a  mortgage  h 

and  see  whether  liens  of  other  persons  dated     before   the    mortgagor's     con 

had  not  attached  in   the  time  between  vejance  will  be   immaterial   if  it  wai 

the  execution  of  their  mortgage  and  the  recorded  af\er  he  acquired  title,  Semoi 

making  of  the  advance.     See   Mort-  f,  Terlume,  40  N,  J.  Eq.  364, 

CAGSs,  vol,  15,  pp.  796-80!,  where  this  6.  Teffl  v.  Munson,  s7  N,  Y.  97.  Se. 

matter  is  fully  treated.  also  Estoppbl,  vol.  7,  p,  11,  n.  6.    Bu 

>.  See  Mortgages,  vol.   15,  p.  S44,  see  Dev.  on  Deeds,  t)  711. 

notes  a  and  3.  T.  McCormack   v.    Tames,    36    Fed 

«.  Wadeon  Notice,  44  114-.116:  Dev.  Rep.   14;   Berson  v.   Numan,  63   Cal 
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proper  limitations  this  expression  is  a  convenient  statement  of  the 
effect  of  recordation.  So,  from  the  effect  of  the  record  of  the 
certificate  as  constructive  notice,  a  sheriff's  deed  relates  back  to 
the  date  of  the  recorded  certificate  of  sale.*  And,  where  a  bond 
for  title  is  within  the  recording  acts,  a  deed  made  in  pursuance  of 
recorded  bond  conveys  the  title  as  it  stood  when  the  bond  was 
recorded.*  In  entire  harmony  with  the  effect  given  to  recorda- 
tion, it  may  be  said  that  a  purchaser  will  charge  ^th  notice  of  the 
state  of  the  record  title  of  his  own  grantor  but  also  that  of  each 
preceding  grantor  in  the  entire  series  of  conveyances.*  And,  if 
any  of  such  grantors  have  made  a  conveyance  which  is  prior  to  the 
one  through  which  the  purchaser  traces  his  title,  he  will,  if  such 

V.  Benedict,  15  Iowa  591 ;  Thomas  v,  the  record  is  constructive  notice,  that 

Kennedy,  24  Iowa  397 ;  95   Am.  Dec.  the  deposit   of  an  instrument  revok- 

740;    Gushing  v.   Ayer,  25  Me.  383;  ing  a  power  of  attorney  in  the  office 

Humphreys  v,  Newman,   51  Me.   40;  where  the  power  had  been  recorded, 

McMechan  z\  Griffing,  3  Pick.  (Mass.)  constituted    a    complete    revocation, 

1^9;  Shaw  V,   Poor,  6  Pick.   (Mass.)  without  giving  other  notice  to  either 

86;     17    Am.     Dec.    347 ;    (^irk    v,  the  ageqt  or  the  third   persons  with 

Thomas,    6    Mich.  76;    Hedstrom  v,  whom  he  dealt  before  the  power  was 

Kingsbury,  40  Mich.  636 ;  Edwards  v,  extinguished.     Arnold  v,  Stevenson,  3 

McKernan,  55  Mich.  520;  Reynolds  v.  Nev.  334. 

Case,  60  Mich.  76;  Harper  v.  Bibb,  3^  Effect  m  Notice  of  Record  of  OouTtr 

Miss.  472;  69  Am.  Dec.  397;  Learned  aacei  to  Perions  Hot  Bona  Fide  Pnrehu* 

V,   Cor  ley,  43    Miss.    707;    Miller  v,  en.— The  fact  that  mere  volunteers  can- 

Whitson,  40  Mo.  97 ;  Digman  v,  Mc-  not  claim  protection  against  prior  con- 

Collum,  47  Mo.  372;  Harral   v.  Grayt  veyances  under  the  recording  acts  will 

10  Neb.  186;  Tripe  v.  Marcy,   39  N.  not   render   the  record  of  a  voluntary 

H.  439;  Hoy   V,   Bramhall,   19  N.   }.  conveyance  invalid    as   to  purchaser 

Eq.  563 ;  97  Am.  Dec.  687 ;  Locker  i*.  subsequent  thereto.    The  record  of  a 

Riley,  30  N.   J.   Eq.   104;  Wallace   v,  voluntary  conveyance  will  be  as  effect- 

Silsby,  42  N.  T.  L.  i ;  Schutt  v.  Large,  ive  for  the  purpose  of  giving  notice 

6  Barb.  (N.  Y.)  373;  James  t;.  Morey,  to    subsequent    parties   as    though  it 

3  Cow.  (N.  Y.)  246;  14  Am.  Dec.  475;  were    for  a    valuable    consideration. 

Parkist  v.   Alexander,   i    Johns.   Ch.  Beal  v.  Warren,  2  Gray  (Mas-s.)  4^7. 

(N.   Y.)    397;     Johnson    v,  Stagg,   2  Or  the  fact  that  a  deed,  given  without 

{ohns.  (N.  Y.)  510;  Berry  v.  Mutual  consideration  is  fraudulent  as  against 

ns.  Co.,  2   Johns.   Ch.  (N.  Y.)  603;  the  grantor's  creditors,  will  not  pre- 

BrinckerhoiT  v.  Lansing,  4  Johns.  Ch.  vent  its  recordation  from  operating  as 

(N.  Y.)  7q;  8  Am.  Dec.  538;  Wendell  notice  of  its  existence  to  subsequent 

V.  Wadsworth,  20  Johns.  (N.  Y.)663;  purchasers.    Stevens   v.  Morse,  47  N. 

Irvin  V.  Smith,  17  Ohio  226;  Grandin  H.  532. 

V.  Anderson,  15  Ohio  St.  286;  Knouff  Record  of  Agreement  m  to  Prlorttj— 

V.Thompson,   16  Pa.  St.  357;  Martin  When   a  waiver  of    priority  by  one 

V.  Sale,  I    Bailey's   Eq.   (S.   Car.)   i;  mortgagee   in   favor  of  a  later  mort- 

Godbold  V.  Lambert,  8  Rich.  Eq.  (S.  gagee  is  recorded   it  will  bind  subse- 

Car.)  155 ;  70  Am.  Dec.  192 ;  Belk  v.  nuent  assignee  of  the  first  mortgage. 

Massey,  11   Rich.  (S.  Car.)  614;  An-  Clason  v.  Shepherd,  6  Wis.  369. 

nelr  V,  De  Saussure,  12  S.  Car.  488:  %  lut  t^^m   *  •         d-jj  m      ^  1^    ^. 

Clason  r.  Shepherd,'6  Wis.  369.  H^S^rn?/;  TH^^^^^^^^ 

In  a  number  of  SUtes,  thii  is  de-  "*'*^^  ^'  ^°^^'  7  Waho  276. 

Glared    by  statute.      See    Stim.    Am.  «.  Snapp  v.  Peirce,  24  111.  156.    But 

Stat.  L.,  (t  1625.  see  O'Neil  v.  Wabash  Ave.,  etc.,  Soc, 

Thus,  the  averment  of  proper  regis-  4  ^^^s*  ( U*  S.)  482. 

tration  of  a  chattel  mortgage  is  equiva-  8.  Martin  v,  Nash,  31  Miss.  324;  Acer 

lent  to  an  averment  of  notice.     Whit-  v.   Westcott,   i    Lans.  (N.    Y.)    193; 

tlesloifee  v.  Strauss,  83  Ala.  517.  McAteer  v,  McMullen,  2  Pa.  St  32. 

It  has  been  held,  on  the  ground  that  See  2  Pom.  Eq.  Jur.  67. 
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conveyance  has  been  recorded,  be  chargeable  with  notice  of  each 
conveyance  derived  therefrom  even  to  the  last  conveyance  in  the 
unbroken  record  series.' 

Under  the  doctrine  that  the  record  is  constructive  notice,  if  an 
earlier  instrument  is  not  recorded  until  after  a  later  one,  yet  be- 
fore a  third  purchaser  acquires  some  right  from  the  second,  the 
third  purchaser  takes  subject  to  all  rights  which  the  first  pur- 
chaser had  against  his  grantor* 

The  constructive  notice  given  by  record,  must  be  understood 
to  be  only  such  notice  as  the  purchaser  would  obtain  from  an  ac- 
tual examination  of  the  records  of  which  he  is  charged  with  notice ; 
the  constructive  notice  which  flows  exclusively  from  matters  of 
record  cannot  be  more  extensive  than  the  facts  stated  in  the 
record.* 

I.  Spielmann  !■.  Kllest,  36  N.  ].  Eg.  actual  knowledge  oF  his  vendor.  Dmy 
199;  Brig^  I-.  Palmer,  jo  Barb.  (N.  n.  Clark,  ij  Vt.  397. 
Y.)  39s.  This  is  a  necessary  Eetjuence  Where  T,  a  purchaser  ot  land  at  k 
of  the  rule  stated  supra,  this  title,  in  sale  in  partition,  executed  a  mortgage 
Wkdl  Persons  Prolerleit — In  General,  to  secure  the  purchase  money,  and 
0.  1,  p.  583,  that  the  protection  which  after  the  execution  of  such  mortgaget 
the  recording  acts  give  purchasers  but  before  the  same  was  tiled  for  rec- 
against  prior  unrecorded  conveyances  ord,  entered  into  a  contract  in  writiog 
eitends  not  only  to  the  immediate  pur-  for  the  sale  of  the  land  to  W,  who,  at 
chaser  from  the  grantor  but  to  persona  the  time  of  entering  into  such  con- 
claiming  lille  through  such  immediate  tract,  had  no  notice  of  the  mortgage, 
purchasers  by  derivative  conveyances,  and   before   anything  had  been  done 

1.  Thus,  it  A  conveys  to  6,  and  between  T  and  W  towards  the  execu- 
■fterwards  to  C,  who  effects  the  record  lion  of  the  contract  of  sale,  the  mort- 
of  his  deed  before  the  one  lo  B  is  re-  gage  was  duly  Hied  fur  record,  it  wa* 
corded,  but  had  actual  notice  thereof  held  that,  prior  to  anythingbeing  done 
when  he  bought,  the  subsequent  rec-  towards  theeieculion  of  the  contractor 
Drdof  B's  deed  will  charge  construct-  sale,  the  equities  of  the  mortgagees  in 
ive  notice,  and  any  purchaser  from  the  unrecorded  mortgage  were  at  least 
C,  after  such  record,  will  take  subject  equal  to  those  of  W,  and  that  from  the 
lo  B's  rights.  North  v.  Knowlton,  23  moment  the  mortgage  was  filed  for 
Fed.  Rep.  163;  Mahoney  v.  Middle-  record,  it  became  a  legal  lien,  and  con- 
Ion,  41  Cal.  41;  Morrison  v.  Kelly,  11  slructive  notice  of  the  incumbrance  It 
[11.610;  74  Am.  Dec.   169;  English  i>.  created  as  against  W.    Kyle r. Thorn p- 


Waples,  13  Iowa  57;  Flynt  v.  Arnold,     son,  it  Ohio  St.  6:6, 

I    Met.    (Mass.)    619;  Van    Aken   v.        S,  Mima  r.  Mims,  35  A 

34    Mich.    477;    Jackson    o.     berlain   v.   Bell,   7   Cal.  19+;   68   Am. 


Post,  9  Cow.  (N.  Y.)   ijo;  15   Wend.  Dec.  360;  Hunt  w.  Mansfield,  31  Ci 

N.  Y.)  588;  Van  Rensselaer  r.  Clark,  4S8;    Shepherd  v.  Burkhalter,   13  Ga. 

17  Wend.  <N.  V.)  15:31  Am, Dec.  j8o;  443;    58    Am.   Dec,   523;    lohnson 

ichutt  V.  Large,  6  Barb.  (N.  Y.)  373;  Wheelock,  63   Ga.  633;    Metropolil 

Ring  u.  Steele,  3   Keyes  (N.  Y.)  450;  Bank  v.  Godfrey,  33  111.  .!i3i ;  Duke  v. 

3oelet   V.   McManus,   1   Hun   (N.  V.)  Strickland,  43   Ind,  496;'  Gilchrist   o, 

106;   Fallass  V.  Pierce,  30  Wis.  443,  de-  Gough,  63  Ind.  576;  30  Am,  Rep,  ijo; 

lying  the  authority  of  Ely  v.  Wilcox,  ig   Alb,  L.  J.  276;   State  v.  Davis,  q6 

10  Wis.  533;  91  Am.   Dec.  436,  to  the  Ind.  539;  Pruitt  v.  Pruilt,  91  Ind.  595- 

contrary;    Erwin  *.  Lewis,    33    Wis.  Singer     v.    Scheible,    109     Ind.    575, 

176.  Smith  V.  Lowry,  113  Ind. 37;  Fetes  v. 

But    it   has   been   held    that   while  O'Laughlin,  63   Iowa   333;    Miller   - 

he  recording  of  the  prior  deed  after  Bradford,    12    Iowa    14;     Haynes 

he  second  is  constructive  notice  of  its  Seachrest,  13  Iowa  455;  Barney  v.  Mi 

'xistence  to  a  purchaser  from  the  ven-  Carty.  ic,  Iowa  510;  83  Am.  Dec,  417; 

lee  in  the  second  deed,  such  purchaser  Whalley  v.  Small,  25  Iowa  184;   Miller 

annot    thereby    be    affected    by   the  v.    Ware,    31     Iowa    524:     Disque    v. 
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If  an  instrument  is  either  not  authorized  by  law  to  be  recorded, 
or  is  not  authorized  to  be  recorded  by  reason  of  its  defective  exe- 
cution or  the  failure  to  comply  with  the  prerequisites  to  recorda- 
tion, its  enrollment  on  the  records  is  of  no  effect,  and  it  cannot 
be  said  that  it  will  charge  with  constructive  notice.* 

2.  In  Evidence. — In  England,  it  is  the  practice,  on  the  convey- 
ance of  land,  to  deliver  all  the  title  deeds  to  the  purchaser,  and 
it  is  reasonable  there  to  require  him  to  produce  the  original  deed 
given  to  a  prior  grantee.     But  in  the   United  States,  the  practice 

Wright.  49  Iowa  538;  Jones  v.  McNar-  Record  of  QiUtelalm   Deed. — So,  the 

rin,  68  Me.  334;  28  Am.  Rep.  66;    Hill  record  of  a   quitclaim  deed  is  only  no- 

V.   McNichol,  76  Me.  314;  Brydon  v.  tice  that     the    grantor's    interest    was 

Campbell,   40    Md.  331;    Barrows    r.  thereby  conveyed,  and  not  that  he  had 

Baughman,  9  Mich.  213;  Hinchman  v.  an  interest.     Wade  on  Notice,    §    204; 

Town,  10  Mich.  508;  Barnard  v.  Cam-  Marshall  v.  Roberts,  18  Minn.  405;    10 

pau,  29  Mich.   164;  Loomis  v.  Brush,  Am.  Rep.  201. 

i6  Mich.  40;  Parrett  v,  Shaubhut,  5  1.  McNeil  r.  Magee,  5    Mason    (U. 

Minn.  323;  80  Am.  Dec.  424;  Whitt-  S.)  265;   Lewis    v.  Baird,    3    McLean 

acre   v.  Fuller,  5   Minn.  508;    Lash  v,  (U.  S.)  56;  Baker    v,    Washington,    5 

Edgerton,  13  Minn.  2x0;  Bailey  v.  Gal-  Stew.   &    P.    (Ala.)    142;    Tatum   tr, 

fin,  40  Minn.  324;  Terrell  v.  Andrew  Young,  i  Port.  (Ala.)  298;    Mesick  v, 

Co.,  44  Mo.  309;  Stevens  v.  Hampton,  Sunderland,  6  Cal.  297;  Hager  t;.  Spect, 


46   Mo.  404;    Bishop   V,  Schneider,  46    52  Cal.  579;    Carter    v.    Champion,   8 
Mo.    472;    2    Am.  Rep.  533;   Gal< 

•  .  1j.  J* ,_ 
Bunker    v.   Anderson,  32    N.   J.    Eq.     St.  John  f.  Conger,  40  111.  535;    Brown 


472;    2    Am.  Rep.  533;   Gale    v.    Conn.  549;  21  Am.  Dec.  695;    Choteau 
Morris,  29  N.J.  Eq.  222;  7  C.  L.  J. 3 14;     v.  Jones,  11  111.  300;  50  Am,   Dec.  460; 


35;    Westervelt  v.  Wyckoff,   32  N.   J.     v.  Budd,  2  Ind.  442;  Reed  v.  Coale,   4 
Eq.  188;  Dean  v.   Anderson,  34   N.   J.     Ind.  283;  Woodburj'  v.  Fisher,  20  Ind. 


F,  32  N.  T. 
I,  34  N.  T. 
lins,  107  N. 


Eq.  508;  McPherson  v.  Rollins,  107  N.  387;  83  Am.  Dec.  325;  Walter  v.  Hart- 

Y.316;    Peck  X'.  Mallams,    10    N.   Y.  wig,  106  Ind.  123;  Com.  v.  Rodes,  6  B. 

519;  New  York  L.  Ins.  Co.  v.   White,  Mon.  (Ky.)  171;  Jfohns  v.   Reardon,   3 

17  N.  Y.  469;   Beekman   v.   Frost,   18  Md.  Ch.  57;  Cheney  v.  Watkins,  i  Har. 

Johns.  (N.  Y.)  544;  9    Am.   Dec.   246;  &  J.  (Md.)  527;  a  Am.  Dec.  530;  Wing 

Beers  v,  Waterbury,8   Bosw.  (N.  Y.)  v,  McDowell,  Walk.  (Mich.)  182;  Dut- 

396 ;  Ijames  v,  Gaither,  93  N.  Car.  358 ;  ton  v.  Ives,  5  Mich.  5x5;  Galptn  v,  Ab- 

Brown  v.  Kirkman,  i   Ohio    St.  116;  bott,  6  Mich.  17;  Hall    xk    Redson,    10 

Jennings  v.  Wood,  20  Ohio  261 ;  Luch's  Mich.  21;  Farmers*,  etc..  Bank  v.  Bron- 

Appeal,  44  Pa.  St.  519;  Speerr.  Evans,  son,  14  Mich.  361;  Buell   v,    Irwin,    34 


47  Pa.  St.  141 ;  Schell  v.  Stein,  76  Pa.  Mich.  145;  Woods  v.  Love,  27  Mich. 
St.  398;  18  Am.  Rep.  416;  Heister  v,  308;  Parret  v.  Shaubhut,  5  Minn.  323; 
Fortner,  2  Binn.  (Pa.)  40;  4  Am.  Dec.    80  Am.  Dec.  424;  James    v.    Morey,  2 


417;  Lally  t;.  Howland,  I  Swan  (Tenn.)  Cow.  (N.  Y. )  246;  14  Am.    Dec.  475; 

396;  Baldwin  t».   Marshall,  2  Humph.  Troup  v,  Haigh^  Hopk.  (N.  Y.)    239; 

(Tenn.)  116;    Turbeville    v,  Gibson,  5  Blake  f.  Graham,  6  Ohio  St.  580;   67 

Heisk.  (Tenn.)  579;  Davidson  7/.  Waite,  Am.  Dec.  360;  Villard    v.    Robert,    i 

2    Munf.    (Va.j    527;     Colquhoun    v.  Strobh.  Eq.  (S.  Car.)   393;   Bossard  v. 

Atkinson,  6  Munf.   (Va.)  550;  Bell  v.  White,    9    Rich.    Eq.    (S.  Car.)    48r, 

Hammond,  2  Leigh  (Va.)  416;  Mundy  Lynch  v.  Hancock,    14    S.    Car.   60; 

v.  Vawter,  3  Gratt.  (Va.)  518;  Sawyer  Burnham  v.  Chandler,    15    Tex.   441; 

v.  Adams,  8  Vt.  172;  30  Am.  Dec.  459;  Holmes  v,  Jones,  56  Tex.  '41;    Stevens 

Sangeri;.  Craigue,  10  Vt.  555;    Potter  v.  Brown,  3  Vt.  420;  23  Am.  Dec.  215; 

V.  Dooley,  <;5  Vt.  512;  Houston  v.  Mc-  Isham  r.  Bennington  Iron  Co.,    19  Vt 

Cluney,  8  W.  Va.  150;   State  v,  Titus,  230;  Pope  v.  Henry,  24  Vt.  560;  Ely  v. 

17  Wis.  241;  Pringlet^.  Dunn,  37    Wis.  Wilcox,  20  Wis.  523;  91  Am.  Dec.  436; 

465.     Of  course,  the  record  may  some-  Shove  v.  Larsen,  22  Wis.  142;   Fallass 

times    be  aided   by    extrinsic  matters  r.  Pierce,  30  Wis.  443;  Gilbert  v.  Jess, 

which    will    charge   subsequent    pur-  31  Wis.  no. 

chasers  with  notice.    See  Notice,  vol.        But  such  recording  tends    to    rebut 

x6,  p.  787.  the  idea  of  concealment  (Bossard  v. 

»;oo 


Ubet  g(  BMOrd.  RECORDING  A  CTS. 

is  different.  Here  the  grantee,  relying  on  the 
grantor,  takes  only  the  immediate  deed  to  hi 
right  to  the  possession  of  the  title  deeds  of 
general  rule  has.  therefore,  been  established'  I 
relying  upon  a  deed  of  conveyance  is  the  g 
entitled  to  the  possession  of  it,  he  must  produ 
lay  a  foundation  in  the  usual  manner  for  the  pro 
ary  evidence,  in  order  to  be  permitted  to  inti 
the  record  thereof  to  prove  its  execution  an( 
the  instrument  is  shown  to  be  lost,  or  not  wit 
the  person  wishing  to  produce  it,  the  recor 
admissible.'     But  this  matter  is  now  generally 

ar.)  483).  and  391.     But  see  P 

s    become    an  139. 

notice.      MuB-  In  a  Neiv  Ha> 

n3i3;  10  Am.  r.  Melvin,   10   > 
staieil  as  followi 

^87,  deeds  are  used  ir 

11=   ..   .  c«m  which   the  parti 

a  5  Ala  M      '■"■»''  °"B'""I 

Sraed.    &    m!     ™l:?'rt   ■ 
.-i .   •    J  ances  in  the  ehai 


,  5    Humph,  part  of 'the  chair 

„       ,      ,  _.                J    ,  producing  them, 

I  ataryland  the   record  01  an  jj,  evidence  if  t) 

Mit  is  admissible  in   all  cases,  had.     Smyth    v. 

Dick  I..  Balch,  8  Pet.  <U.  S.)  30;  Cole  ,01 

^"^'A't.iM''    C,    .74;  \Varnerr.  ^e  statutes  ol 

Hardj.  6  Md.  515 ;  MorriH  r.  GeUton,  provisionB  simils 

MMd.^ij.  the  text.    See  S 

S.  Trammel  it.  Thurmond,   17  Ark.  1635  (C) ;  Scott 

>03;    Phelps   11.   Foot,    i    Conn.   387;  (Als.)  19;  21  An 

Bolton  V.  Cummings,   35   Conn.   410;  Powell,  7  III.  1 19 

Pardee  p.  Lindley,  31  III.  174:83  Am.  11    111.   4M  ;    N. 

Dec.  119;  Eaton  i'.  Campbell,  7  Pick.  111.   175:     Knet^ 

(Mass.)    10;    Burghart   -v.   Turner,    13  Greene  (Iowa)  4! 

Pick.  (Mass.)  S34;  Scanlan  v.  Wright,  1  Smed.  &  M.  {I 

13  Pick.  (Mass.)  523;  js  Am.  Dec.  344;  Newhouse,  14  N 

Ward  K.  Fuller,  15   Pick.  (Mass.)  185;  Bryan,  14  Mo.  i 

Pierce   v.   Gray,  7   Gray   (Mass.)   67;  aj   Mo.    J7:    Pi 

Barnard   v.   Crosby,  6  Allen   (Mass)  Bay    1 


327;  Thacher  v.  Phlnney,  7  Allen  man,  i  Mc Cord  ( 
<Mass.)  146:  Perkins  r.  Richardson,  Where,  in  a  di 
II  Allen  (Mass.)  53S ;    Pollard  v.  Mel-     was  made  t( 


N.  H.  J54;  Little  I'.  Paddletord,  in  a  particular  b 

>3N.  H.  167;  Pendexter  tj.  Carlton,  16  registry,   for  a  d 

N.  H.  4S1 ;  Andrews  v.  Davidson,  17  the  record  of  th 

N.  H.  413;  43  Am.  Dec.  606;  Johnson  missible   in   evid 

u.   Brown,   31    N.  H.  405;   Stevens  i-,  with  the  deed  in 

Reed,  37  N,  H.  49 ;  Fellows  x>.  Fellows,  was   made.     Fan 

J7  N.  H.  75 :   Pratt  v.   Battles,  34  Vt.  N.  H.  269. 


IinpectioB  of  Beoord.  RECORDING  A  CTS.         Dwhuotion  of  BMorf. 

terms  of  the  statutes.'  When  the  record  of  an  instrument  is 
admissible  in  evidence,  either  in  pursuance  of  common-law  prin- 
ciples  or  under  these  statutes,  the  methods  of  proof,  etc.,  will  be 
governed  by  the  rules  that  control  in  the  case  of  other  pub- 
lic records.*  The  record  of  an  instrument  which  either  the 
law  does  not  require  or  authorize  to  be  recorded,  or  which  is  not 
authorized  to  be  recorded  by  reason  of  a  failure  to  observe  the 
prescribed  prerequisites  to  recordation,  will  not  be  received  in 
evidence  in  lieu  of  the  original.* 

Vn.  IHBFECTIOK  07  BECOBD. — See  RECORD. 

VUL  BSBTBUCTlOir  07  Becobd. — A  grantee  in  an  instrument 
evidencing  a  conveyance  to  hi«i,  who  has  complied  with  the  re- 
quirements of  the  law  in  effecting  the  record  of  the  instrument, 
cannot  lose  the  effect  given  to  such  recordation  by  a  subsequent 
destruction  of  the  record,  as  by  fire  or  other  cause,  and  he  is  not 
obliged  to  record  the  instrument  a  second  time,  or  do  any  other 
act  to  notify  purchasers,  in  order  to  protect  his  rights  acquired 
thereunder*  In  such  case,  when  it  becomes  material  to  prove 
the  execution  of  the  instrument,  this  may,  of  course,  be  done  by 

1.  The  statutes  of  some  States  pro-  Am.  Rep.  146;   Steele  v.  Boone.  75  III 

vide  that  the  record  of  a  conveyance  or  457;  Gammon  i^.  Hodges,  73  111.  140; 

a  certified  copy  thereof,  may  be  read  Heaton  v.  Prather,  84  111.  330;  Curjca 

in  evidence  with  like  force  and  eflFect  v.  Berry,  84  111.  600;  Hall  t^  Shannon, 

as  the  original  conveyance.     SeeStim.  85  III.  473;   Hyatt  v.  Cochran,  69  Ind. 

Am.  Stat.  L.,  §  1625(B).     But  in  most  436;  Myers  v.  Buchanan,  46  Miss.  397; 

States   such  record  or  a  copy  thereof,  Fitch  v,  Boyer,  51  Tex.  336;  Houston 

is  not  conclusive,  but  only  prima  facie  v.  Blythe,  71  Tex*.  719;  Armentrout  v. 

evidence.     See  Stim.  Am.  Stat.  L.,  ^  Gibbons,  30    Gratt.    (Va.)  632.     See 

1625.  Lis  Pendens,  %»o1.  13,  p.  896,  n.  5. 
3    See  Record  ^^f  where  an  instrument  has  been 

Thus,  the  office  copy  of  a  deed  in  dul/recorded  a  subsequent  mamng  or 

another   State  is  such  a  "record"  as  fi**TL°"  °L^'  record  cannot  affect 

may  and  must  be  authenticated,  under  ^^^  '}e^^  *»f  "j"  Pf "°"* ''"'fi'^B  "'^f 

the  act  of  Congress,  to  make  it  evi-  the  instrument  who  had  nothing  to  do 

dpnce      Penni.1    »     Wevant.    i    Harr  '''*    ^^e     malcing    of   the    alteration. 

?DeU  50.-  Drummol'T^ag  "dTri  M^^*  -  .^'"^V^  J"  ^{  ""^ 
9  Cranch  (U.S.)  122;  Petermans  v.  ^.^"J^'^^^W^  ^^^  V'  *^''PP',f 
Laws    6    Leie-h  (Va\   eii     See   An-     ^*-   ^t"  S8i-     Liltewise,  where  an  in- 

THrN'«CA«S  vol  i  ^lo.t        "  T'"'"'7'^  "'"^"^  Withdrawn  from 

_ ,               '                  ...  ,,      .  the  records  by  some  unauthorized  pcr- 

8.  Olcottt;.  Bynum,  i7Wall.(U.S.)  son,  even   when   the  person  who  dc- 

4^;  McEwen  v.  Den,  24  How.  (U.  S.)  posited  the  writing  knew  of  the  subse* 

242;    Brown    r.    Hicks,    i    Ark.   232;  quent  withdrawal.     Snider  n.  Methvin, 

Trammell  V.  Thurmond,  17  Ark.  203;  go  Tex.  487.     Sec  Hine  v.  Robbins,  S 

Papot  V.  Gibson,  7  Ga.  530 ;  Beverly  Conn.  342. 

V.  Burke,  9  Ga.  440;  54  Am.  Dec.  351;  The  cancellaUon  of  a  mortgage  on 

Sanders  v.  Pepoon,  4  Fla.  465;  Smith  the  records  by  the  recorder  on  the  pre- 

V.  Lawrence,   12  Mich.  431;  Meighen  ggntation  of  a  false  certificate  that  the 

V.  Strong,  6  Minn.  177,  80  Am.  Dec.  note  secured  by  the  mortgage  had  been 

441 ;  Fitler  v,  Shotwell,  7   W.   &   S.  paid,  will  not  impair  the  iTghte  of  the 

(Pa.)  14.     But  it  would  seem  that  such  mortgagee,  although  an  innocent  ven- 

record  could  be  introduced  as  second-  jee  has  bought  the  property  on  the 

ary  evidence.     Harper  v.  Tapley,  35  faith  of  the  certificate  that  there  was  no 

Miss.     506.     See     Secondary     Evi-  mortgage  on   the    property.      De    St. 

DENCB.  Romes  v.  Blanc,  20  La.  Ann.  424;  g6 

4.  Shannon   v.  Hall,  72  III.  354;  22  Am.  Dec.  415. 
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Mniua.  RECORDUM. 

he  production  of  the  instrument  itself.  That  it  was  recordet 
[lay  be  proved  by  the  recorder's  certificate  thereon  to  that  effect, 
AECOBDim. — A  record  ;  a  judicial  record.  It  is  used  in  thi 
ihrase,  Prout  patet  per  recordum,  which  is  a  formula  employed  ii 
ileading  for  reference  to  a  record,  signifying,  "as  it  appears  b; 
lie  record.* 

"'Once  of  record  alwavs  of  record,'  pericnced.     But  when   the  record  ha 

lay  be  declared  a  maiim  of  the  law  of  been  deslrojed   and  the  deed  loet,  it 

^giatraiion.  Records  of  a  public  nature  execution   must  be  proven  like  that  o 

re  designed  to  be  of  a  permanent  char-  anv   otlier   lost    paper,   by    secondar 

cter,  and  the  law  which  provides  them  evidence.     What  evidence  will  siiffic 

intcmplates  supplying  their  place  by  to  prove  this  fact  is  a  matter  to  be  de 

:newal    or    duplication,    should     this  termined  by   the  court  or  jury,  and  c 

om  any  cause  become  necessary ;  and  course  it  is  impossible  to  lay  down 

lerefore  this  duty  is  not  obligatory  on  universal   rule  as  to  [he  amount  of  evi 

le     persons     originally     having    the  dence  that  will  be  required  to  cstablla. 

rcords  made,  or  subseiguently   having  this   fact.      It  ha*  been  decided,  how 

1  interest  in  the  property.    Therefore,  ever,  where  a  deed  and  it*  record   ha 

here  ■  conveyance  has  been  recorded,  both   been   destroyed   by  fire,  that  il 

r  duly  filed,  a  subsequent  burning  or  execution  is  sulficiently  proven  by  th 

ther  destruction  of  the  record  will  not  testimony  of  a  cWrk  of  an  abstract  firn 

npair  any  rights   (hat   may  have  ac-  that  the  deed  had  been  filed  for  recor 

rued   thereunder,  nor   affect  the   Con-  and  that  the  day  after  its  execution  h 

ructive  notice  afforded  by  such  filing  had  made  a  minute  of  it  which  he  pre 

r  recording.     Where  the  records  have  duced,  and   the  testimon}-  of  a  partne 

Kn   destroyed,  a  person  owning  real  of  the  person  claiming  to  be  grante 

itile  affected  by  the  record,  or  having  that  the  deed  was,  in  his  opinion,  eie 

1   interest    therein,   may,   if    he   sees  cuted  in  his  office  and  was  taken  awa 

roper,  again  record  his  title  papers,  or  for   the   purpose   of   acknowledgmen 


;store  the   record  in  any  manner  pro-  Such  testimony  will  prevail  against  th 

Ided  by   law  In  such  cases,  but  he  Is  positive   denlali   of  the   grantors   Ihi 

ider   no   legal  obligation   to  do   so."  they  at  any  time  had  executed  such 

/ebb  on  Rec.  ofTlt,,  4  tS?.  deed."     Dev.   on  Deeds,  4  691,  citin, 

1.  Alvli  V.  Morrison,  63   Itl.  iSl;  14  Heacock  i/.  Lubuke,  107  III.  396. 

.m.    Rep.    I  [7;  Beverley   v.   Ellis,   i  Statntai  B«lftHnK  to  Loat  KMiardi.- 

and.  (Va.)  106.     But  the   clerk's  cer-  See  Lost  Paprre,   vol.   13,  pp.  1161 

ficate    of   record    majr    generally   be  1161. 

jntradicted.  Johnson  v.  Burden,  40  Vt.  Under  statutes  requiring  there-recor 

17:94  Am.  Dec. 436.     In  OAi'aitls.  by  of  an  instrument  within  a  certain  tim 

atute,  made  conclusive  evidence  of  the  after  the  destruction  of  its  record,  sue 

ctofrecord.     OJia  Rev.  Stats.,  f  4143.  record  must  be  made:   within   the  pre 

WIienBoUiIiutriuiunt  mudBaoord  Are  scribed  lime  in  order  to  retain  the  elTet 

•rtroTBd- — When   the   instrument  has  of  the   first    recordation.      O'Neal    1 

aen  lost  and  its   record  destroyed  the  Petlus,  79  Tex.  sm;  Salmon   v.   Hu 

lurta   have   been    liberal    toward  the  (Tex.  1891),  15  S.  W.  Rep.  ^^1. 

:rson  on  whom  rested   the  burden  to  Anthorltlai. — The   following   authoi 

itablish  the  execution  and  record  of  the  ities  have  been  consulted  in  the  prep( 

istrument,  in  their  requirement   as  to  ration  of  this  article:  Webb  on  Recor 

le  amount  of  proof  which  must  be  ad-  of  Title;    Wade  on   Notice;  Jones  o 

iced.     Steele   v.   Boone,   75   III.  457;  Mortgages;  Devlin  on  Deeds;  Minor 

XBCock  11.  Lubuke,  107  111.  396;  Alston  Institutes;  Pingrey  on   Chattel  Mori 

Alston,  4   S.   Car.   116;  Harrison  «.  gages. 

[cMurry,   71    Tex.   131.      See    Lost  S.  Anderson's    Diet.  L;    I   Chit.  P 

ApERH,  vol.  13,  p.  10.59.  38^;  Philpot  V.  McArlhur,  10  Me.  12! 

"Where    the    record    has   been   de-  See  Pleading,  vol,  18,  p.  509 

roved    and   it    becomes    material    to  All  wHUngs  admitted  in  evidence  c 

dve  the  execution  of  the  deed,  it  may  rejected  to  which  an  exception  Is  take 

:  proved,   in   most  instances,  by  the  should  appear  In  the  bill  of  exception 

-oduction  of  the  deed  Itself,  and  hence  with   a  prout.      Wilson   v.  Homer,  ; 

:Ue   difficulty   will   generally   be   ex-  Pa.  St.  155. 


iMnitioa.  RECOUPMENT— RECOVERY,  iMiiitki. 

BECOXTPMENT. — See  Set-OFF  and  COUNTERCLAIM. 
BECOITBSE.— See  Without  Recourse. 

BECOVER,  BECOVEEY.— To  recover  in  law  is  to  recover 
anything,  or  the  value  thereof,  by  judgment ;  as  if  a  man  sue  for 
any  land  or  other  thing,  movable  or  immovable,  and  have  a  ver- 
diet  or  judgment  for  him.*  To  recover  is  to  obtain  by  course  of 
law* 

"  Recovery  "  is  the  obtaining  of  a  tlhing  by  the  judgment  of  a 
court,  as  a  result  of  an  action  brought  for  the  purpose.*  The 
obtaining  of  anything  by  judgment  or  trial  at  law.'* 

1.  Jacobs'     L.    Diet,    folio-wed     in  xnent  of  the  court.     But  it  is  said  that 

Norton  v.  Winter,  i    Oregon    47;   12  there  are  cases  which  maybe  found  ii 

Am.  Dec.  297.  which  the  word    has   been  held  to  be 

3.    Burrill*s    L.    Diet,    folio-wed    in  used    in  the   larger  and  more  popular 

Keiny  v,  Ingraham,  66  Barb.  (N.  Y.)  sense  of  recover   bjr  any  legal  means, 

257.  which  would  include,  e.  g^  a  distress." 

S.    Burriirs    L.    Diet,    folio-wed     in  Stroud's  Jud.  Diet.,  quoting  Haines  t. 

Keiny  v,  Ingraham,  66  Barb.  (N.  Y.)  Welch,  L.  R.,  4  C.  P.  91.     In  that  case 

257.  it  was  held  that  the  word  in  §  i,  14  & 

.4.  Becover;    Becorery. — Hoover      v,  15,  V.  C.  25,  includes  the  right  to  dis- 

Clark,  3  Murph.  (N.  Car.)  171.  train. 

'^Recovery "  in  its  general  use,  means  WlieUier  Money  Obtained  by  tlie  Com- 
a  recovery  had  by  process  and  course  of  promise  of  a  Suit  la  "Recovered?"— The 
law.  Jones  v.  Walker,  2  Paine  (U.  S.)  Virginia  Code  of  1873,  eh.  '49>§9»P™* 
688.  And  the  word  was  held  to  have  vides  that  the  amount  "recovered"  in 
been  used  in  this  sense  in  Pol.  Code  of  an  action  by  an  administrator  for  the 
California^  $  3386  (which  provides  that  killing  of  his  intestate  shall  be  paid  to 
'*the  fines,  forfeitures  and  penalties  in-  the  wife,  husband,  parent  and  child  in 
curred  by  a  violation  of  any  of  the  pro-  such  proportion  as  the  jury  may  direct; 
visions  of  this  title  must  be  paid  into  or,  if  they  do  not  direct,  according  to 
the  treasury  of  the  county  where  the  the  statute  distributions.  In  Powell  r. 
person  against  whom  the  recovery  is  Powell,  84  Va.  415,  the  intestate's  wife 
had,  resides*^  ^^  referring  only  to  those  brought  suit  as  administratrix  against 
forfeitures  and  penalties  to  be  recovered  the  railroad  company  for  the  death  of 
by  action  under  the  statute,  and  not  to  her  husband.  The  action  never  came 
the  interest  of  2  per  cent,  per  month  on  to  trial,  but  was  compromised,  the  corn- 
delinquent  taxes,  which  was  obtained  pany  paying  to  the  administratrix 
by  the  ordinary  method  of  collection  the  sum  of  $5,000.  The  father  of  the 
without  suit.  People  v,  Reis,  76  Cal.  decedent  claimed  to  be  entitled  as  dis- 
269.  tributee   to  half  of  this    sum,   which 

The  assignor  of  a  bond  agreed  to  pay  claim  being  denied,  suit  was  instituted 
the  amount  of  the  bond,  with  all  charges  by  him,  against  the  administratrix.  It 
accruing  -thereon  to  the  assignee,  *in  was  claimed  that  no  money  was  "re- 
case  the  same  cannot  be  recovered  of  covered,"of  the  company;  that  is  to  saj, 
the  within-bound  William  Sharman.'*  that  there  was  no  formal  judgment 
In  an  action  upon  this  agreement,  the  against  the  company.  The  court  b? 
court  by  Bell,  J.,  said:  "One  of  the  tech-  Lewis,  P.,  said:  "And  in  support  of  this 
nical  definitions  of  the  word  'recovery'  view,  we  are  told  that  the  legal  defini* 
is  the  actual  possession  of  anything  or  its  tion  of  the  term  'recover'  is  *to  be  sue- 
value,  by  judgment  of  a  legal  tribunal;  cessful  in  a  suit ;  to  obtain  a  final  judg- 
and  it  is  not  to  be  doubted  that  this  is  ment  in  a  suit'  But  manifestly  the 
the  sense  in  which  the  word  was  used  term  was  not  used  in  the  statute  in  this 
in  this  covenant.  Strochecker  v.  Far-  restricted  and  technical  sense,  but  in  the 
-mers'  Bank,  6  Pa.  St.  41.  more  comprehensive  sense  of  'receive.' 

"The  word  'recover'  has  a  technical  In  other  words,  it  embraces  all  moneys 

meaning  in  law  whereby  it  signifies,  to  received  by  the  plaintiff  on  account  of 

recover    by    action    and  by  the  judg-  the  action  or  claim."    Accordingly  it 
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waeheld  that  the  father  was  entitled  to  cuted  to  final  judgment;  and  all  proper 

recover.  charges  are  to  be  (int  'allowed  bv  Kaid 

But  In  Lapham  v.  Almj,   13   Allen  cuurt'  and  deducted.     And  In  tj  91  ttie 

(Mass.)  301.  upon  the  construction  of  a  amouni  to  be  distributed  is  described  as 

rtvenue  statute.giving  one-fourth  of  the  'fines,  penalties  and   forfeitures   rccov- 

forfeiture   or   flue    "recovered"     from  ered  bv  virtue  of  this  act,' 'after  deduct- 

smugglers   to   the   informer,  the   court  Ing    all    proper    costs     and     charges.' 

came  to  a  different  conclusion  as  to  the  Wtiether  any  fine,  penalty  or  forfeiture 

meaning  of  the  word  "recovery."    The  has  been  Incurred  can  only  be  ascer- 

ftatute  in  question  (Act  of  Co'ngress  of  tained  by  the  decree   of  the   court   In 

1799.  ch.  21)  by  {  8g  provides  that  "all  which  the  suit  is  brought.     Gelston  v. 

penalties   accruing   by   any   breach   of  Hoyt,   3  Wheat.   (U.   S.)    313.     Fines, 

this  act  shall  Ik  sued  for  and  recovered  penalties  or  forfeitures  cannot  be  im- 

witli  costs  of  suit   in   the  name  of  the  posed,    or    the    amount    of   costs  and 

United  States  ol^  America."     And  by  4  charges  fixed,  except   by  judgment  ol 

91  "all  fines,  penalties,   and  forfeitures  court.     A  sum  of  money  paid  by  agree* 

recovered  by  virtue  of  this  act,  and  not  meni,  and   not  pursuant   to   any  judg- 

otherwise     appropriated,    shall,     after  ment,  is  not  a  tine,  penalty  or  forfeiture, 

deducting   charges,   l>e  disposed   of  as  nor   recovered   in  the  manner  pointed 

follows:"    One   moiety   for  the  use  of  out  In  the  act." 

the  United  States,  and  another  moi-  "The  counsel  for  the  plalntilf  refer- 
ely  to  be  divided  between  the  col-  red  to  the  act  of  Congress  of  '797.  ch, 
lector  and  other  revenue  officers;  ''pro-  13  (made  perpetual  by  the  act  of  1890, 
vided.  nevertheless,  that  in  all  caaes  ch.  6;  aU.S.Sls.at  Large,7),by  which, 
where  such  penalties,  fines  and  forfeit-  upon  a  petition  to  the  judge  of  the  dls- 
ures  shall  be  recovered  in  pursuance  ol^  trict  court  for  the  mitigation  or  remia- 
information  given  to  such  collector  bj  sion  of  the  fine,  penalty  or  forfeiture 
any  person  Other  than  the  naval  otlicer  Incurred  under  the  revenue  laws,  and  a 
or  surveyor  of  a  district,  the  one-half  statement  of  the  facts  of  the  case  bv  the 
of  such  moiety  shall  lie  given  to  such  judge  after  notice  to  the  persons  claim - 
informer,"  and  the  other  half  to  the  ing  the  same  and  to  the  district  attor- 
oflicers  of  the  revenue.  The  piainlifT  in  ney,  the  Secretary  of  the  Treasury  may 
the  above-named  suit  had  given  infor-  mitigate  or  remit  such  fine,  forfeiture  or 
mation  to  the  defendant,  a  collector  of  penalty,  or  any  part  thereof,  if  In  Ws 
customs,  which  caused  him  to  file  a  opinion  incurred  without  willful  negU- 
libel  against  a  certain  vessel  for  smug-  gence  or  intention  of  fraud,  and  'direct 
eling.  The  suit  was  compromised,  and  the  prosecution, if  any  shall  ha  vebeenln- 
Ihe  libel  dismissed  upon  the  payment  by  slituted  for  the  recovery  thereof,  to  cease 
ihe  principal  owner  of  the  vessel  of  a  and  be  discontinued,  upon  such  terms 
certain  sum  to  the  defendant.  Plaintilf  or  conditions  as  he  may  deem  reasons- 
brought  his  action  as  informer  under  ble  and  just.'  i  U.  S.  Sts.  at  Large 
the  above  statute,  for  his  share  of  the  506.  But  there  is  nothing  In  the  words 
!um  thus  paid  the  defendant.  The  of  this  act  to  show  that  a  sum  of 
:ourt  by  Gray,  J.,  said:  "It,  therefore,  money  can  be  held  to  be  're- 
becomes  necessary  for  this  court  to  de-  covered,'  within  the  meaning  of  the 
lermine  whether  the  money  received  revenue  laws,  without  a  judicial  decree 
\>y  the  defendant,  without  any  decree  in  favor  of  the  party  suing  for  it.  And 
for  its  payment,  was 'recovered,' within  the  decisions  of  the  courts  of  the 
the  meaning  of  the  act  of  Congress  of  United  States  upon  the  construction 
[799;  and  the  aectionB  already  quoted  and  effectof  the  act  of  1797  seems  tol>e 
:learly  show  that  it  was  not.  All  their  conclusive  upon  the  point  that  the 
provisions  look  to  a  recovery  by  judg-  money  must  be  adjudged  to  the  United 
ineni  of  court,  and  not  otherwise.  By  States,  and  received  by  the  marshal 
)  89  penalties  are  to  'be  sued  for  and  or  other  oflicer  of  the  court,  before  it 
recovered,  with  costs  of  sviil.  In  the  can  be  said  to  be  recovered  under  the 
lime  of  the  United  States;'  the  col-  act  of  1799.  In  U.  S.  v.  Morris,  i 
ector  la  directed  to  cause  suit  for  for-  Paine  (U.  S.)  209;  10  Wheat.  (U.  S.) 
■eitures  to  he  'prosecuted  to  effect,'  146,  it  was  held  that  the  Secretary's 
*hich  ordinarily  means  to  Hnal  judg-  power  of  remission  did  not  cease  upon 
nent;  the  money  which  he  Is  to  receive  a  final  decree  of  condemnation  so  long 
ind  distribute  is  defined  as  'the  sum  or  as  the  money  still  remained  in  the  cus- 
ums  so  recovered,'  that  Is.  by  suit  in  tody  of  the  court.  'Nothing,'  said  Mr. 
he  name  of  the  United  States,  prose-  Justice  Livingston,  In  the  circuit  court 
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(adopting  the  definition  of  Mr.Pinkney  ment  on  which  the  libel  was  discontin- 
in   Jones  v.  Shore,   i   Wheat.    (U.  S.)  ued  was  in  accordance  with  the  acts  of 
468),  'is  recovered  within  the  meaning  Congress,  or  assented  to  by  the  plaintiff 
of  this  law,  until  it  is  adjudged  and  re-  in  such  a  manner  as  to  bind  him,    If,  as 
ceived.'    i  Paine  (U.  S.)  230.     Mr.  Jus-  was  argued  for  the  plaintiff, 'it  must  be 
tice  Thompson,  in  delivering  the  opin-  presumed  that  the  judge,  the  attomej 
ion  of  the  Supreme  Court,  also  recog-  and  the  marshal  of  the  United  States, 
nized  a  final  decree  of  condemnation  the  collector  of  customs,  and  the  Secre- 
and  payment  of  the  money  to  the  col-  tary  of  the  Treasury,  when  they  took  the 
lector  for  distribution  as  both  necessary  money   and   dismissed    the  libel,  pro- 
to  make  the  rights  of  revenue  officers  ceed^d  according  to  law,'  then  no  in* 
and  informers  absolute;  and  added:  *If  fonner  had  the  right  to  claim  anjrthin|^ 
any  prosecution  has  been  instituted,  the  not  reserved  to  him  in  the  terms  and 
Secretary  has  authority  to  direct  it  to  conditions  of  the  remission  or  compro- 
cease  and  be   discontinued,    and  upon  mise.     If,  on  the  other  hand,  the  settle- 
such  terms  as  he  may  deem  reasonable  ment  and  discontinuance  of  the  suit  in 
and  just.     This  enables  him  to  do  am-  the  district  court  of  the  United  States 
pie  justice  to  the  custom-house  officers,  were  unauthorized  by  law,  and  not  as* 
not  only  by  reimbursing  all  costs   and  sented  to  by  the  plaintiff,  his  remedr, 
expenses  incurred,  but  rewarding  them  if  any,  was  by  application  or  suit  in 
for    their    vigilance,  and    encouraging  that  court,  treating  the  settlement  as  in- 
them  in    the   active    and  diligent  dis-  valid.     U.  S.  v.   Lancaster,  4  Wash, 
charge  of  their  duty  in  the  execution  of  (U.S.)   64;   M'Lane  t'.  U.  S.,  6  Pet.- 
the  revenue   laws.'     *No  vested   rights  (U.  S.)  404.    The  Palo  Alto,  Davies 
of  informers  or  custom-house  officers  (U.  S.)  348.     Raynham  v.  Rounseville, 
are    violated    in    either  case.       These  9  Pick.  (Mass.)  44.     Wheeler  t;.  Gould- 
rights  are  conditional,  and  subordinate  ing,  13  Gray  (Mass.)  539.    But  whether 
to  the  power  of  remission,  and   to  be  the  libel  has  or  has  not  been  legally  and 
provided  for  in  the  terms  and   condi-  effectually  discontinued,  it  has  not  been 
tions    upon    which    the     remission    is  prosecuted  to  judgment,  and   nothing 
granted.'     U.  S.  v.  Morris,   10  Wheat,  has  been  recovered,  within  the  mean- 
(U.  S.)  290.     In  M'Lane  v,  U.  S.,  6  ing  of  the  acts  of  Congress  upon  which 
Pet.  (U.  S.)  404,  it  was  indeed  held  that  alone  the  plaintiff  relies  to  maintain  his 
the    officers   of  the  customs  were  en-  action." 

titled  to  share  in  a  sum  of  money  paid  "This  view  being  decisive  of  the  case, 
in  accordance  with  a  reservation  by  the  it  is  unnecessary  to  determine  whether 
Secretary  of  the  Treasury  upon  remit-  the  facts  detailed  in  the  report  show 
ting  a  forfeiture,  under'  a  similar  stat-  such  a  giving  of  information  bj  the 
ute,  after  a  final  decree  of  condemna-  plaintiff  to  the  defendant  as  is  contem- 
tion;  but  in  that  case,  there  having  plated  by  the  acts  of  1799." 
been  a  judgment  for  the  forfeiture,  the  Judgment  for  a  Penalty. — It  is  pro- 
money  reserved  and  paid  was  *recov-  vided  by  a  New  Jersey  act  that  **if  in 
ered,'  within  the  rule  of  the  previous  any  suit  commenced  in  the  supreme 
case."  court,  the  plaintiff  shall  not  recover 
"The  record  of  the  suit  in  the  district  above  $200  exclusive  of  costs,  then  such 
court  of  the  United  States,  which  is  plaintiff  shall  not  be  entitled  to  costs.** 
made  part  of  the  report  in  this  case,  In  State  v.  Arnold,  43  N.J.  L.  144,  an 
does  not  show  any  notice  or  statement  action  was  brought  upon  a  bond  with 
by  the  judge,  or  remission  by  the  Secre-  penalty,  and  judgment  was  given  for 
tary,  as  provided  for  in  the  act  of  1797.  .the  penalty  of  (500,  but  the  jury  as- 
Nor  is  there  any  evidence  of  a  compli-  sessed  the  damages  of  the  plaintiff  at 
ance  with  the  act  of  Congress  of  1863,  $36.  It  was  contended  that  the  former 
ch,  76,  %  10,  which  authorizes  the  Secre-  sum  was  the  amount  "recovered"  with- 
tary  to  compromise  any  claim  of  the  in  the  meaning  of  the  above  statute. 
United  States,  upon  the  report  and  rec-  and  that  the  plaintiff  was  entitled  to 
ommendation  of  the  attorney  of  the  costs.  The  court  held  that  **the  word 
United  States,  showing  in  detail  the  'recovery'  should  have  its  ordinary  sig- 
condition  of  the  claim  and  the  terms  nificance,  and  in  that  sense  the  plaintiff 
upon  which  the  same  may  be  compro-  cannot  be  said  to  recover  more  than  He 
mised.  12  U.  S.  Sts.  at  Large  740.  obtains  by  his  suit.  He  gets  less  than 
But  it  is  immaterial  in  this  case  to  in-  $200,'*  and  therefore  is  not  entitled  to 
quire  whether  the  approval  by  the  Sec-  costs.  In  support  of  this  the  court  cited 
retary  of  the  compromise   and   settle-  Johnson  v.  Harris,  15  C.  B.  357;  So  E- 
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RECBIXIVATIOll.— See  Divorce,  vol.  5,  p.  S24. 
SECTIFY.— (See  also  Distill,  vol.  J.  p.  705.)    See  note  i. 
REDDENDUK.— See  Deeds,  vol.  5,  p.  457. 

REDEEM— (See  also  Redemption). — To  redeem  is  t< 
purchase  back ;  to  regain,  as  mortgaged  property  by  paying  wha 
IS  due ;  to  receive  back  by  paying  the  obligation.' 

able  in  this  action,  1  shall   charge  yoi 
costs  out  of  purse   onljr."   it  was   heli 

'la    a    atatnM  BegnlatUiB   Coat*.— A  that  the  reeult  of  the   action,  and   no 

Ntw  roct  statute  provided  that  if  the  the  solvency  of  (he   defendant   thereir 

"p  lain  tiff  shall   not   recover  above   the  is  referred  to.      In  re  Stretlon,   15   L 

sum  or   tiJty   dollars  besides   costs,  he  J.  Ex.  16;   14  M.  &  W.  806. 

shall  not   recover  anj-  costs,  but   shall  1.  B«ctUIiiLS.— In  Com.  u.  Giltinan,& 

pay  costs  to  the  defendant."     In    Van  Pa.  St.  100,  it  was  held  that  spirits  manu 

Home  u.  Petrie,  1  Cai.  (N.  Y.)   aij,  it  faclured  in  another  Slate  and  rectifiei 

vras  held,  "Ihat  the  recovery  here  spoken  \n  Pennsylvania   were  not    within    thi 

of,  menns  the  damages  assessed  bv  the  inspection  laws  as  "domestic   dislillei 

jury  eo  Homine,  exclusive  of  the  costs  spirits."     In  that   case,   the   court    b' 

which  they  arbitrarily  find;"  and,  where  Thompson,  C,  J.,  said;    "It  was  argued 

the  jury  found  for  the  plaintiffs  verdict  but     not     strenuously,     that    recliliei 

«r  fifty  dollars  with  six  cents  cost,   that  liquors,  without  regard  to  where  made 

the  plaintiff  had    not    recovered   more  if  rectlRed  within  this   commonwealth 

than  HIYy  dollars,  and  was  not  entitled  were  liable  to  inspection  and  seizure  i 

to  costs.     See  alto  Seaman  v.  Bailey,  2  not  inspected  and  branded.     The  act  i 

Cai.  (N.  Y.)  21),  penal  and  must  be   construed    strictly 

Tbt  Word  AppllH  at  vaU  lo   ft  JniU-  and  this  is  not  within  its   words.      Thi 

mvA  Dblf^iiBd  tiy   a  DBfendant,   «a   to  rectifying  proceKE  Is  not  a  manufactur 

«iie  Dbtalnad  by  a  FlaliLtin.— A  Maine  [ng  process.     Webster    says    it   meam 

statute  provides  that  in  a   suit   by   one  correcting;  amending;  rehning  by  dis 

town  against  another   for    the    support  tillation;  sublimation;  adjusting.'      Rec 

«f  a  pauper,    a  "recovery"  shall  bar  the  tifying  distilled  spirits,  therefore,   madi 

town,  against  wtiich  it   was   had   from  in  another   State,   does   not   constituti 

disputing  the   settlement   of  the   same  it  spirituous  liquors  manufactured  wiih 

pauper   with   the    prevailing  town   in  in  this  commonwealth.  The  spirits  weri 

any  future  action  brought  for  his   sup-  not  manufactured  here,  they  were  onlj 

port.     In  Oxford  v.  Paris,  33  Me.    180,  corrected  or   refined  in   this   common 

plaintiffs     had    been    defeated    in    an  wealth," 

earlier  action   against  the  defendants,  BaeUflar,  as  used  in  the  Internal  rev 

involving  the  settlement  of  the   pauper  enue  laws,  means  not  merely  a  persoi 

whose  support  was  inquestion.     It  was  who     runs    spirits    through    charcoal 

contended  for  the  plaintiffs  that  a  "re-  Any  one  who  rectifies  or  purifies   spir 

covery,  in  order  to  operate  as  a  bar  in  its  In   any   manner   whatever,  or   whi 

a  subsequent  suit  for  supporting  paup-  makes  any  mixture  of  spirits  with  any 


:   had,  not  against   a   plain-     thing  else,  and  sells  it  under  any  nan 
larty,  but  against  a  defendant  par-     is   a  rectifier.     Quantity    of    Distill 
The  court  by  Shepley,   I.,  said:     Spirits,  3  Ben.  (U.  S,)  70. 


legal   proceedings.   Is  3.  Miller  v.  Ratterman,  47  Ohio  St 

to  be  successful  In  a  suit.     It  is  to  oh-  141.     "The   word   'redeem'   means  're 

tain  a  favorable  judgment.      The  word  purchase.'      The   words    are    synony 

*recovery'  as  used  in  the  statute   means  mous,  and  the  first  has  come  into  usi 

the  obtaining  of  a  final  judgment   in  with  lawyers,  to  describe  the  right  of  1 

such  suit.     When  a  defendant  has   ob-  mortgagor  of  lands,  by   reason  of  thi 

lainfd  a  judgment  against  a  plaintiff  in  old  practice  which   prevailed  in  Eng 

a  suit,  he,  in  legal  language,  is  said   to  /(i»(/ of  making  absolute  conveyances  o 

have  recovered  iXthat  suit,"  land  by  way  of  mortgage,  with  a  cov 

RacoTCikbl*. — In  an  undertaking   by  enant  to  reconvey   upon  the  pajmen' 

a  solicitor  to   his   client   that    "shoul'd  of  the  debt,  an  actual  reconveyance  be 

ihe  damages   or  costs  not   be   recover-  ing  made."     Pace  ».  Bartles,  47   N,  J 
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REDEMPTION,       Redemption  frem  Itotgtgt. 


EEDEMPTIOH— (See  Plkdge,  vol.  i8,  p.  585  ;  Taxation). 


I.  Redemption  from  Mortgage  (See 
Chattel  Mortgages,  vol.  3,  p. 
^75»  Foreclosure  of  Mort- 
gages, vol.  8,  p.  185  ;  Mortgages, 
vol.  15,  p.  735;  Trust  Deeds  and 
Power-of-Sale  Mortgages), 
608. 

I.  Definition^  608. 
1,  Nature  of  the  Right ;   Waiver^ 
609. 

3.  Who  May  Redeem^  61 1. 
tf.  In  General^  611. 

h.   Those  Having  Partial  In- 
terests^ 612. 
(i)  In  Genera/,  612. 

(2)  Tenants  in  Common f 
613. 

(3)  junior  Incumbrancers, 
614. 

(4)  yudgment  and  Attach- 
ment Creditors,  616. 

(5)  Sureties,  617. 

(6)  Guardians  and  Admin^ 
istrators,  617. 

(7).  Contributiqn  on  Re' 
demption  (See  Contri- 
bution, vol.  4,  p.  I ; 
Mortgages,  vol.  15,  p. 

725)*  617. 

c.  Those    Acquiring  Redemp- 
tioner^s  Interest,  61 S. 

( 1 )  Assignees  and  Grantees, 
618. 

(2)  Devisees  and  Legatees, 
618. 

(3)  Heirs,  618. 

d.  Those  Having  Interest  Less 
than  Fee,  618. 

(i)   Tenants  for  Tears,  for 

Life,  etc.,  618. 
(2)   Tenants  in  Dower  and 

by  Curtesy,  619. 

4.  When    Redemption     May     be 
Made,  619. 


a.  In  General,  619. 

b.  When     Time   Extended  by 
Agreement,  620. 

c.  After  Foreclosure,  &20. 

5.  How  Redemption  Is  Ejfectti. 
620. 

a.  Amount    Payable  to  Efect 
Redemption,  620. 

(1)  In  General,  620. 

(2)  After  Foreclosure,  622. 

b.  Proceedings   to  Enforutht 
Right,  623. 

( 1 )  The  Action,  623. 

(2)  Parties,  624. 

{a)  Parties      Plaintiff 

624. 
(*)  Parties    Defendant^ 

624. 

(3)  Decree,  625. 

(4)  Costs,  62  f;. 

6.  How  Right  Is  Lost  or  Barred, 
626. 

a.  In  General,  626. 

b.  Limitation;  Laches;  Lafst 
of  Time,  626. 

7.  Statutory  Provisions,  629. 
II.  Redemption   from  Execution  or 

Judicial  Sales,  634. 

1.  In  General — How  Right  Cre- 
ated, 634. 

2.  Who  May  Exercise  the  Right, 

635- 

tf.  In  General,  635. 

b.   The  Execution  Debtor,  635. 

f.   The    Debtor's   Assignee  or 

Grantee,  636. 

d.  yudgment  Creditors,67jS. 

e.  Mortgage  Creditors,  6j8. 

3.  When  and  How  Made,  638. 


III. 


4.  Efect,  639. 
R« 


Ledemption    of    Land   Sold  for 
Taxes  (See  Taxation),  640. 
IV.  Redemption     of     Pledge     {Set 
Pledge),  640. 


X  Sedemptiov  7B0M  HOBTOAOX — 1.  Definition. — The  right  of 
redemption  from  a  mortgage  is,  before  breach  of  condition,  a  legal 
right — after  breach  of  condition,  an  equitable  right.  The  term 
equity  of  redemption,  properly  speaking,  applies  to  the  equitable 
right  only,  though  it  is  used,  frequently,  but  incorrectly,  without 
discrimination.*  The  right  of  redemption  is  the  right  of  the 
mortgagor  to  satisfy  the  conditions  of  the  mortgage,  and  to  resume 
his  estate  discharged  therefrom.* 

Eq.  170.    See  also  Robinson  v.  Crop-    and   Florida   recognize  this  distinc- 
sey,  2  Edw.  Ch.  (N.  Y.  138.  tion. 

1.  The  statutes  of  J^orth  Carolina       2.  The  above  definition,  taken,  in  sab- 
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bdmptlOB  from  KartgBg*.      REDEMPTION.  JtMort  of  tb«  Hlgfct. 

%  Hatnie  of  the  Right;  Waivei. — Equity  will  not  recognize  an 
kgreement  to  waive  the  right  of  redemption,  where  such  agree- 
nent  is  made  simultaneously  with  the  execution  of  the  mortgage.' 


Unce,  from  Bouvlert  Diet.,  Is  support-  expectingorhoping  tobeibteto  repay 

it  by  all  Ihe  authorities,   and  Is  ele-  Ihe  loan  at  its  maturity  and  thus  pre- 

iientary.  vent  the  condition  from  being  enforced 

See   Mortgages,    vol.    15,    p.   735,  and  the  property  sacrificed." 
oran  account  of  theorigin  and  history         in  Waters  v.  Randall,  6Met.  (Mass,) 

i[  mortgages  and  the  development  of  ^j^  (he  court  by  Hubbard,  ].,  said ;  "I 

he  equitable  right  of  redemption.  believe  no  case  can  be  found  in  which 

1.  In  Howard  l.  Hams,  1  Vern.   191  u  has  been  determined  that  the  mort- 

i68j),itwasheldthatnoagreement  in  gagee  can  by  force  of  any  agreement, 

,  mortgage  can  make  it  irredeemable,  made  at  the  time  of  creating  the  mort- 

iiher  after   the   death   of   the   mort-  g^ge^  entitle  himself,  at  his  own  elec- 

;agor  or  upon  failure  of  issue  male  of  x\a-n.,   to    hold    the    estate    free   from- 

lis  body,  condition,  and  cutting  off  the  right  in 

In  East  India  Co.  v.  Atkyns,  I  Com,  equity  of   the  moHgagor  to    redeem, 

t.   349  (1711),   the    court    said:     "A  Such  an  agreement  would   not  be  en- 

Bortgage  is   In  its  nature  redeemable,  forced  as  against  a  mortgagor;  nor  Is 

nd  therefore   a  covenant   not  to  re-  jt  to  be  confounded  with  a  sale  upon 

lecm   is  unlawful If   a  man  condition." 

nakes  a  mortgage  and  covenants  not        g^  ^,^^   U^^j  Demming,  »  W. 

0  bring  a  bill  to  redeem    may    .f   he  ^^    ^  ^     Chapman   r.  Turn*;,    Call 

ws  so   lar  as   to   take  an  oath   that  ,,-    ,^_o_    .    t„    n ..    .   vi 

.emomb  r.    Bo«b™.  J  Veni.  jf.,;  „„„/;%•         ,i.,„„'.,  \.    b„,„  „. 

..vmpon,  ,PWm.  .65;  Goodman  ^o..  (K  Y.)  jh  Holsle,  -.:  M.d.H^ 

i  tie  right  Of  reaemption  is  consid-  i,, ,,' .  ,     1.  _       i.      

red  1.  cjol.j  ,.  m,ep.»bl,  Inoldo.t  *%"  i^'e°•^'S  '  '""">»  '■  I^™""- 

■   -   -  founded  on  a  mort-  »'7'J-3079- 

.  more  be  restrained  Hughes  :■.  Edwards.  9  Wheat.  (U. 
S.t  489;  Wharf  V.  Howell,  5  Blnn. 
(Pa.)  499;  Cooper  u.  Whitney,  3  Hill 
(N.  Y.)  9s;  Palmer  v.  Gurnser,  7 
Wend.  (N.Y.)  248;   Nugent  -o.  Riley, 

. „.   _  „..f, ■  Met.  (Mass  )   117;  35  Am.  Dec.  3ss; 

ther  time  cease  to  1>^:  «i.*'     1   Powell.  Skinner  v.   Miller,   j   Lltt.  (Ky.)  84; 

lort   :j8.  Knowlton    :•.   Walker.    13    Wis.    J64; 

In  Peugh  V.  Davis,  96  U.  S.  337,  the  Orton  r .   Knab,   3  Wis,  s?^;.  Plato  r. 

ourl  by  Field,  J.,   said:     "It  is  an  es-  ^°^'  '4  W"-  4.S3i  Pritchard  v.  Elton, 

iblished   doctrine  that   an  equity  of  38  Conn.  434;   Rankin  f.  Mortimere, 7 

Edemption  is   inseparably   connected  Watts  (Pa.)  37J;  Hauler  i'.   Lamont, 

■ith  a  mortgage;    that  Ii  to    say,  so  55    Pa-   St.   311;  Jaques   v.   Weeks,  7 

jng  as  the   instrument   is   one  of  se-  Watu  (Pa.)  377;   Heister  ,..  Fortner,  » 

iirity  the  borrower  has  in  a  court  of  Binn.  :Pa.)  43 ;  Wheeland  i'.  Swarti,  i 

^uity  the  right   to  redeem   the  prop-  Yeatea  (Pa.)  ,>i84i-  Willetts  !■.  Burgess, 

rtv  upon  payment  of  the  loan.     This  34  W-  494^  Cherry  v.  Bowen,  4  Snee* 

ig'hl  cannot  be  waived  or  abandoned  (Tenn.J   415;     Burrow   i.    Benson,   a 

y  any  atlpuiation  of  the  parties  made  Sneed  (Tenn.)  658 ;  Linnell  v.  Lyford, 

tthe  time,  even   if  embodied  in  the  7^  Me.  j8o;  Bearss  t'.  Ford.  108  111.  16; 

lortgage.     This    Is    a  doctrine   (rom  Workman  ;■.  Greening,   iij;    III.  477; 

■hich  acourt  of  equity  never  deviates.  F'elds  1:  Helms,  8a  Ala.  449;   Parmer 

ti  maintenance  Ii  deemed  essential  to  '  ■  Parmer,  74  Ala.  385. 
le    protection    of    the   debtor,   who.        And   see    further,   on    the    ■lubject, 

nder     pressing    circumstances     will  Mortgages,  vol.  15,  p.  837,  and  case*, 

flen    submit    to   ruinous   conditions,  cited  in  note  1. 
ao  C.  of  L.— 39                        609 
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Badtmptioii  from  Mortgaga.      REDEMPTION.  Vatm  of  tb*  K^ 

It  may  be  otherwise  in  the  case  of  a  subsequent  agreement  mauc 
fairly  and  for  a  valuable  consideration.^ 

1.  Bubsaquent  Belease  of  Bight  of  for  $z,6oo,  it  was  held  not  such  an 
Bademiitlon  to  Hortgaseo- — In  Peugh  v,  inadequacy  of  price  as  to  induce  a  court 
Davis.  96  U.  S.  33a,  the  court  by  Field,  of  equity,  in  absence  of  corroboratiTe 
J.,  said :  **A  subsequent  release  of  the  proof,  to  impeach  the  sale  as  unfair, 
equity  of  redemption  may  undoubtedly  Hicks  v.  Hicks,  5  Gill  &  j.  (Md.)  75. 
be  made  to  the  mortgagee.  There  is  A  being  indebted  to  B  executed  to 
nothing  in  the  policy  of  the  law  which  him  an  absolute  deed  to  his  farm,  tak- 
forbids  the  transfer  to  him  of  the  ing  back  a  written  defeasance.  A  re- 
debtor's  interest.  The  transaction  ceived  further  advances  from  B  until 
will,  however,  be  closely  scrutinized  the  sum  amounted  to  $600.  They 
«o  as  to  prevent  any  oppression  of  the  then  agreed  that  B  should  have  th( 
debtor.  Especially  is  this  necessary  farm  for  |8oo.  B  gave  his  note  to  A 
when  the  creditor  has  shown  himself  for  the  difference,  and  A  surrendered 
ready  and  skillful  to  take  advantage  of  up  his  writing  of  defeasance ;  but  it 
the  necessities  of  the  borrower.  With-  was  agreed  verbally  between  them 
out  citing  the  authorities  it  may  be  that  B  should  sell  the  farm  and  A  to 
stated  as  conclusions  from  them,  that  have  what  he  received  over  |8oo  after 
a  release  to  the  mortgagee  will  not  be  paying  B  for  his  time  and  trouble. 
inferred  from  equivocal  circumstances  Held^  that  contract  must,  in  equity,  be 
and  loose  expressions.  It  must  ap-  still  considered  as  a  mortgage  with  a 
pear  by  a  writing  in  terms  a  transfer  power  of  sale,  and  that  A  should  be 
of  the  mortgagor  interest,  or  such  facts  allowed  to  redeem  the  premises  upon 
must  be  shown  as  will  operate  to  a  bill  brought  for  that  purpose.  Hjnd- 
estop  him  from  asserting  any  interest  man  xk  Hyndman,  19  Vt  10,46  Am. 
in   the   premises.    The    release  must  Dec.  171. 

also  be  for  an  adequate  consideration ;  In  Batty  v.  Snook,  5  Mich.  331,  the 
that  is  to  say,  it  must  be  for  a  con-  court  by  Manning,  }.,  said :  **To  alIo« 
sideration  which  would  be  deemed  the  equity  of  redemption  to  be  cut  off 
reasonable  if  the  transaction  were  be-  by  a  forfeiture  of  it  in  a  separate  cod- 
tween  other  parties  dealing  in  similar  tract  would  be  a  revival  of  the  corn- 
property  in  its  vicinity.  Any  marked  mon  law  doctrine,  using  for  the  pur- 
undervaluation  of  the  property  in  the  pose  two  instruments,  instead  of  one, 
price  paid  will  vitiate  the  proceeding."  to  effect  the  object." 

A  deed  absolute  on  its  face  having  When  the  relation  of  mortgagor  and 

been  given,  the  grantor  claimed  that  mortgagee  is  once  established,  though 

it  was  a  mortgage.    It  was  held  com-  the  equity  of  redemption  may  be  sold 

petent  to  show  that,  although  origin-  or  disposed  of  to  the  mortgagee,  jet, 

ally  a  mortgage,  the  equity  of  redemp-  unless  the  transaction  appears  to  be 

tion   had    been   released    by    a    parol  fair,  and  unmixed  with  any  advantage 

agreement.    Shaw    v.    Walbridge,  33  taken  by  the  mortgagee  of  the  neces- 

Ohio  St.  I.  sitous  circumstances  of  the  mortgagor, 

An  absolute  deed  of  land  was  given,  equity  will  hold  the  parties  to  their 

accompanied  by  a  simultaneous  instru-  original  relation  of  debtor  and  creditor, 

ment  not  recorded,  operating  by  way  Dougherty  r.  McColgan,    6  Gill  &!• 

of  defeasance.    The  parties  afterwards  (Md.)  375;  Sheckel  x\  Hopkins,  2  Md. 

by  mutual  stipulations  agreed  that  de-  Ch.  89;  Russell  v.  Southard,  la  How. 

feasance  should  be  surrendered    and  (U.  S.)  139;  Morris  v.  Nixon,  i  How. 

<:anceled  without  intent    to   vest  the  (U.  S.)  126;  Mills  v.  Mills,  26  Conn, 

estate  unconditionally  in  the  grantee.  2x3;   Baugher  v,  Menyman,  32  Md. 

f^tf/^,  a  valid  transaction,  if  conducted  185;  Remsen  r.  Hay,  2  Edw.  Ch.  (N. 

with  fairness  between   all  parties  and  Y.)  535;  Wynkoopv.  Cowing,  21  lU 

rights  of  third  persons  had  not  inter-  570;  McKinstry  v.  Conly,  12  Ala.  67S; 

vened.     Trull    r.    Skinner,    17    Pick.  Linnell  r.  Lyford,  72  Me.  280;  Rogan 

(Mass.)  213.  V.  Walker,  i  Wis. 527 ;  Stout* t^.  Rouse, 

See  McNees  v.  Swaney,  50  Mo.  388.  84  Ala.  309. 

Where  the  relation  of    mortgagor  In  Holdridge  v,  Gillespie,  a  John?, 

and  mortgagee  existed  and  the  latter  Ch.   (N.   Y.)  34,  the  court  by  Kent, 

purchased  from  the  former  his  equity  Ch.,   said :    "Tne  fairness  and  value 

of  redemption  worth  $2,000  or  $2,500  must    distinctly    appear.**      See   also 
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BtdnBptioii  from  Kertikc*.     REDEMPTION.  Whs  TBxj  Bad*en. 

S.  Who  tbsj  Rtdttam — a.  In  General. — The  right  to  redeem 
can  be  enforced  only  by  one  having  the  mortgagor's  title  or  some 
subsisting  interest  under  it.  In  general,  any  one  who  has  an 
interest  in  the  land,  and  would  be  a  loser  by  foreclosure,  may 
redeem.' 


Rodriguez,  la  Wall.  (U.  S.) 


It  has  been  held  that  a  right  to 
redeem  property  maj'  be  reserved  to  a 
Btran);er  to  the  contract,  but  then  It 
muBt  be  an  ezpress  reservation.  Purvin 
V.  Brown,  4  Ired,  Eq.  (N.  Car.)  413. 
In  Smith  v.  Austin,  9  Mich.  475,  the 
court  by  Christiancy,  J.,  taid:  "An/ 
person  who  may  have  acquired  any  in- 
terest in  the  premises  legal  or  equita- 
ble, by  operation  of  law  or  otherwise, 
'    the  mortagor, 


See  further  on  this  subject,  Most- 
SAGES,  vol.  !.<;.  pp.  S17,  818,  and  cases 
there  cited. 

1.  1  Jones  on  Mori.  (4lh  ed.},  %  io<5 ; 
Hilliard  on  Mori.  [4th  ed.)  3S9;  3  Pom. 
Et|.  Jur.  (1883)  208;  1  Slorv  Eq.  Jur. 
[Ijlh  ed.)  3jO;  1  Wash.  Real  Prop. 
[4lhed.)   173. 

WhD  May  Kadaam. — "Any  person  who  in  pnviiy  01  luie  wun 
ioIds  a  legal  estate  in  the  mortgaged  may  redeem  and  protect 
jremisesor  in  any  pari  thereof,  derived  in  the  land.  But  il  must  be  an  interest 
ihraugh,  under,  or  in  privity  with  the  in  the  land,  and  it  must  be  derived  In 
nortgagor,  and  any  person,  holding  some  wav,  mediate  or  immediate,  from 
;iiher  a  legal  or  equitable  Hen  on  the  or  through,  or  in  the  right  of  the  mort- 
premises,  or  any  part  thereof,  under,  or  gagor ;  so  as,  in  elTect,  to  constitute  a 
n  privily  with,  the  mortgagor's  estate,  pan  of  the  mortgagor's  original  right 
nay  also  in  like  manner  redeem  from  of  redemption.  Otherwise  it  cannot  be 
I  prior  mortgage."  Pom.  Eq.  Jur.  jSo.  affected  by  the  morlgagc,  and  need«  no 
the  principle  generally  estab-     redemptio'n."     Also     see     Millard 


ihed,  and  was  recognized  as  early  s 
ibS;  in  Loinax  v.  Bird,  i  Vern.  181; 
n  which  it  was  held:  "He  that  comes 
0  redeem  a  mortgage  must  show  a 
itle  to  the  equity  of  redemption." 

In  James  v.  BIou.  3  Swanst.  337 
i8[8),  Lord  Eldon  said:  "It  is  ex- 
remely  clear  that  a  mortgagee  mar 
etain  posaes«ion  of  the  estate  until  he 
ipaid,  and  that  no  one  has  a  right  to 

nake  a  tender  of  the  money  due  except    quired  any  right.     Boarman 
he  party   entitled  to  the  equity  of  re- 
lemplion;  against  ail  other  persons  the 
«tate  in  the  propertv  of  the  mortgagee." 

In  Grant  v.  Duane.  9  Johns.  (N.  Y.) 
Ill,  the  court  by  Thompson,  J.,  said: 
'Nopenton  can  come  into  a  court  of 
quity  for 

lut  he  who  Is  entitled  to  the  legal* 
ate  of  the  mortgagor  or  claims  a  s 
iilinK  interest  under  him.  .  .  . 
he  respondents  have  shown 


Truax,  eft  Mich.  343. 

In  \fississiffi  it  is  held  that  a  pur 
chaser  of  mortgaged  property  under 
execution  against  the  mortgagor,  be- 
fore forfeiture  of  the  mortgage,  or  pay- 
ment of  the  mortgaged  debt,  having  by 
his  purchase  acquired  no  interest  in  or 
lien  of  the  mortgaged  property,  has  no 
right  to  redeem  it.  But  it  would  be 
otherwise  If  by  the  purchase  he  ac- 
__    _!_..     T, Catlett, 

The  rule  'is  a  general  one.  that  a  mere 
volunteer  has  no  right  to  make  redemp- 
tion from  a  mortgage  or  any  other  lien. 
Skinner  v.  Young,  So  Iowa  234;  Eaton 
V.  North,  aq  Wit.  ^14;  Cousins  v.  Al- 
len, a8  Wis.  231;  Beach  v  Shaw,  57 
III.  17;  Byington  v.  Buckwalter,  7  Iowa 

I  aub-  ^11;  Ilarwood  v.  Underwood,  18 
If    Mich,  417;  Meehan  v.  Forrester,  5*  N. 

inter-     Y.  177;  Risers  v.  Meyers,  68  111.  91; 


he  mortgage,  on  their  1 
in  account  of  others,  with  whom  some 
onnectinn  is  shown  and  whose  interest 
hey  have  a  right  to  represent,  their 
laims  ctinnot  be  supported,  notwith- 
landing  some  other  person  might  have 
right  to  enforce  the  same  claim.  It 
annot  be  allowed  to  tliem  to  speculate 
n  the  claims  of  others,  and  redeem  at 
heir  peril,  and  then  litigate  with  those 
'ho  m»y  have  the  right," 


1-330; 


Butts  V.  Broughton,  71  Ala,  194. 

And  see  Mortgages,  vol.  i^,p.aio. 

Powers  V.  Golden  Lumber  Co.,  43 
Mich.  46S:  Moore  v.  Beasom,  44  N. 
H.  115;  Union  Mut.  L.  Ins.  Co.  v. 
White.  106  111.  67. 

An  annuitaul  has  been  held  not  to 
have  an  Interest  sufficient  to  entitle  him 
to  redeem.  White  v.  Partither,  i 
Knapp  366, 


RedempUon  from  Mortgage.     REDEMPTION,  Who  May  SedMau 

b.  Those  Having  Partial  Interests — (i)  In  General.-^ 

To  entitle  one  to  redeem,  it  is  not  necessary  that  he  should  be 
interested  in  the  whole  of  the  mortgaged  premises :  if  he  owns 

the  equity  of  redemption  in  a  portion   of  them  only  he  may 
redeem  the  entire  premises.* 

Neither  has  the  obligee  on  a  bond  to        A  convejed  a  certain  piece  of  land  to 

convey  a  mortgaged  estate  the  right  to  B,  taking  back  a  mortgage  for  part  of 

redeem  the  same.     McDougald  v.   Ca-  the  purchase  money.     Subsequentlj  B 

pron,  7  Gray  (Mass.)  278.  conveyed   an  equal  undivided  half  of 

The    grantor    by   an    absolute  deed  the  premises  to  C  and  three-twentieths, 

which  is  merely  security  for  a  debt,  and  thereof  to  B.   Later  on,  B  conveyed  the 

therefore    a    mortgage,  has   the  same  other    seven -twentieths    to  C.     Soon 

right  to  redeem  as  a  mortgagor  in  a  after  this  C  also  acquired  D^s  interest, 

formal  mortgage,  so  long  as  the  grantee  After  these  transactions  E  became  the 

retains   the  property;  and  redemption  grantee  of  certain  parcels  of  the  land 

may   be  had  also  against  the  assignee  and  B  became  grantee  of  other  parcels, 

of  the  grantee,  in  case  he  had   notice  Other  persons  also  acquired  interects- 

that  the  delivery  of  the  defeasance  was  in  portions  of  the  land.     A  forecloted 

evaded  by  fraud  or  otherwise,  or  that  the  mortgage  he  had  taken  from  B  br 

the  transaction  was  in  fact  a  mortgage,  a  suit  in  equity,  to  which  B  and  wiie 

Vanderhaise   v,  Hugues,  13  N.  \.  Eq.  and  one  other  person,  were  the  onlj 

410;  Ballard  V.Jones,  6  Humph.  (Tenn.)  parties  defendants.     Under  a  decree  ii> 

455 '1    Still    V,    Buzzell,    60     Vt.    478;  that  suit  the  entire  mortgaged  premises 

Daniels  v,  Alvord,  2  Root  (Conn.)  19^;  were  purchased  by  A,  and  he  obtained 

Belton  V,  Avery,  2  Root  (Conn.)  279;  the  master*s  deed  and  entered  into  pot- 

I  Am.  Dec.  70.  session    and   made  valuable  improve- 

1.  Redemption  by  Part  Owner. — A  ments.  E,  one  of  the  grantees  not 
mortgaged  certain^  lands  to  B.  By  a  made  party,  brings  an  action  to  redeem^ 
subsequent  indenture  he  mortgaged  Held^  that  he  was  entitled  to  redeem, 
the  same  land  to  C.  Some  time  after-  the  entire  mortgaged  premises  upon 
wards  A  and  C  entered  into  an  agree-  paying  to  A  the  balance  due  the  latter 
ment  with  D  for  the  sale  to  him  of  on  the  B  mortgage,  with  costs,  A 
part  of  the  land,  the  title  to  which  he  being  charged  with  the  rents  and  prof- 
accepted  subject  to  the  confirmation  of  its,  less  the  amount  allowed  for  expend- 
the  purchase  by  certain  persons  appear-  itures;  but  that  A  might,  if  he  should, 
ing  to  be  beneficially  interested  there*  so  elect,  retain  that  portion  of  the 
in.  While  matters 'were  in  this  posi-  premises  the  title  to  which  was  in  B. 
tion,  the  three  mortgages  above  men-  at  the  time  of  the  foreclosure,  upon  his- 
tioned  were  transferred  to  E.  Then  E  releasing  and  discharging'  the  residue- 
gave  notice  to  A,  the  mortgagor,  of  of  the  land  from  the  mortgage,  and  de- 
his  intention  to  sell  the  property  under  livering  possession  thereof  to  the  re- 
the  power  of  sale  in  the  mortgages,  spective  owners  and  paying  the  costs  of 
within  a  fortnight  or  earlier  if  so  ad-  the  action.  Bogut  f.  Cobum,  37  Barb, 
vised.     Thereupon  D,  the  grantee  of  a  (N.  Y.)  230. 

portion  of  the  premises,  tendered  to  E         In  acase  in  Ar^^n/  ^aril' (1830)  the  at- 

the  amount  demanded  by  him  for  prin-  torney -general  sold  a  certain  piece  of 

cipal,  interest  and  costs,  which  E  ac-  land  mortgaged  to  the   State  by  one 

cepted.      D  then  requested   E  to  con-  Seth  Holmes.     Willard,  the  relator,  be- 

vey  to  htm  the  legal  estate  in  the  mort-  came  the  purchaser  and  paid  as  much 

gaged  propertjs  and  deliver  up  the  ti-  as  was  required  of  him«  and  subsequent- 

tlc-deeds,  but  E  declined  to  do  so,  al-  ly  tenderd  a  bond  and  mortgage  for  the 

leging  that  he  was  trustee  thereof  for  residue  of  the  purchase  money,  and  de- 

the  mortgagor  and  his  assigns.     Held^  manded  a  conveyance  of  the  attomej- 

that    E  should  so  convey  and  deliver  general.    The  conveyance  was  refusal, 

title-deeds  to  D.    Pearce  v,  Morris,  L.  because,  in  the  mean  time,  and  within- 

R.,  8  Eq.  217.    This  decision  was  later  the  time  allowed  by  statute,  the  owner 

modified  to  the  effect  that  the  convey-  of  a  part  of  the  lands  sold  had  paldinto> 

ance  should  reserve  the  equities  of  the  the  treasury  of  the  State  all  that  was> 

persons  interested.     Pearce  v.  Morris,  due  to  the  State  charged  on  the  mart- 

L.  R.,  5  Ch.  App.  327.  gaged  premises  and  aU  that  was  neoei- 
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But  if  he  redeems  at  all,  he  must  redeem  completely.  R.edemp> 
on  must  be  made  of  the  entire  mortgage,  not  by  parcels.  He 
lust  pay  the  whole  debt,  and  he  will  then  stand  in  the  place  of 
le  party  whose  interest  in  the  estate  he  discharges.' 

(2)  Tenants  in  Common. — One  tenant  in  common  of  an  equity 
f  redemption  may  redeem  in  order  to  protect  his  interest.  He 
:quires  thereby  an  indefeasible  estate  in  his  share,  but  is  not 
ntitled  to  the  whole  estate  to  the  exclusion  of  his  co-tenants. 
he  redemption  inures  to  the  benefit  of  the  others  so  far  as  to 
tve  a  forfeiture,  but  neither  can  redeem  the  whole  and  keep  the 
thers  from  sharing  in  the  redemption.* 

r;  to  be  paid  to  entitle  the  owner  of  title,  the  share  of  the  mortgage  which 

e   mortgaged    premiseG    to    redeem,  belonged  to  him  to  pay  becomes   ex- 

pplication  was  made  for  nmni/iifni's  Co  tinguished  ;  his  title  Co    his   portion  of 

mpel  the  attornej' -genera!  lo  execute  Che   property   Is    perfected;  and  as   to 

conveyance   to    Willard.       But   ihc  the  residue  ot  the  firet  mortgage,    he 

urt  held  that  the  redemption  'by  a  part  becomes  subrogated  to  the  right  of  the 

'ner  was   good,  and  that  mandamus  first  mortgage,  and  has  a  right  to  call 

ould   be  refused.     /■   rt   Willard,   5  upon    his  co-tenant  lo    pay  him   that 

end.  (N.  Y.)  94-  share,  or  be  foreclosed  cf  his  right    to 

A  railroad  company  owning  a  rail-  redeem.    Young  r.  Williams,  17  Conn, 

ad  lying  in  two  difTeVent  States,  mort-  398. 

ged   the   whole  road  and   franchise;         A   distinction  is  made  between   the 

fir  right  to  redeem  in  one  State  was  effect   of  payment  of    the  debt  before 

Id  on  execution.     Held,  that  the  pur-  and  after  foreclosure.     It  is  held  that 

aser  of  the  equity  is  entitled  to  re-  where  tenants  in  common  have  mort- 

Ein  the   whole  road  from   the  mort-  gaged  the  land    for    their  joint   debt, 

ge.  Wood  V.  Goodwin,  49   Me.  160;  either  of  them,  on  paying  the  mortgage 

Am.  Dec.  159.  debt  before   a  sale  on  foreclosure,  has 

I.  BedempUoaKnrt  b«of  Sntlre  D«M.  a  claim  against  his   co-tenant  for  con- 

)  Kent's  Com.  (Lacj'sed.)i63;  Jones  tribution,  capable  of  being  enforced  In 

Mort.,  ij  1061.     A  part  owner  must  a  personal   action  and  a  lien  to   secure 

leem  the  lands  altogether  or  not  at  the  same  upon  his   co-tenant's  interest 

He  must  pay   o If  the   whole  sum  in  the   land.     But    after   sale  on  fore- 

j  put   himself  completely   in     their  closure  for  the  lull  amount  due,  if  on« 

ad.       Palk   v.  Clinton,  13   Vea.   59;  tenant  redeems   from  the  sale  he  still 

Ikins    V,   Munsel,   i   Root     (Conn.)  has  an  equitable  lien  upon  his  coten- 

1;  •}   Gush.   (Mass.)   210;   Taylor   i'.  ant's   interest  for  that  portion  of   the 

Bsctt,  3  N,   H.  194;   Gibson   i'.  Cre-  redemption  money,  properly  chargea- 

-e,  e,  Pick.  (Mass.)  151.  ble    thereon,    but    no  personal   claim 

rhe  whole  debt  mustbepaid,  though  against    his  co-tenant  or  against    his 

whale  or  a  portion  of  It  has   been  estate  after  his   decease.     McLaughlin 

larated    from    the    mortgage,    and  v.  Curts,  17  Wis.  644. 
>wned  by  a  different  person.    John-         Where  one  tenant  in  common  of  real 

t-.  Candage,  31  Me.  iS.  estate    conveyed    to   two  has  paid  his 

'his   same  principle  applies   where  half  of  the  purchase  money  and  joined 

holder  of  the  mortgage  is  himself  with  his  co-tenant  in  a  note  and  mort- 

t   owner  of  the  equity  of   redemp-  gage   to   secure  the.   payment   of   the 

1  in  common  with   the  mortgagor,  other  half,  and  afterwards  released  his 

is  not  bound  to  receive   a   part  of  interest  in  the  land  to  the   mortgagee, 

mortgage  debt.     Merritt    v.  Hob-  his  co-tenant,  or  any  one  claiming  un- 

-,  1 1  Gray  (Mass.)  276.  der  him  with  notice  of  the  facts,  can- 

Badamptlon  by  Tanuiti  In  Commim.  not  redeem  the  estate   without  paying 

1  Voungc.  Williama,  17  Conn.  393,  the  whole    amount    of  the   mortgage, 

court  laid  down  the  principle  that  Crafu  v.  Crafts.  13   Gray  (Mass.)  360; 

ine  tenant  in  common  is  compelled  Laylln  v.  Knox,4i  Mich.  40. 
lay  off  the  whole  incumbrance,  and         Sec  Seymour  i'.  Davis,  35  Conn.  164 ; 

!t  to  himself  a  transfer  of  the  legal  Kingsbury   v.   Buckner,    70    IlL  514' 
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(3)  Junior  Incumbrancers. — A  junior  incumbrancer,  or  subse- 
quent mortgagee,  may  redeem  from  a  prior  mortgagee,  though  he 
is  under  no  obligation  to  do  so,  or  to  do  any  act  to  prevent  the 
first  mortgagee  from  foreclosing.^ 

Wynne  v,  Styan,  2  Phill.  Ch.  306;  Lyon  months  from   a  sale    made  under  1 

V.  Robbins,  45  Conn.  513;  Carithers  v,  decree  in  such  suit,  and  retains  also  the 

Stuart,  87  Ind.  424.  general  equitable  right  of  redemption 

1.  Right    of    Bnbaequent    Mortgagea  which  exists  independent  of  the  stat* 

to  Redeem. — The    right     of    a    junior  ute.     If  made  a  party  to  the  foreclosure 

mortagee  to  pay  off  prior  mortagees,  suit,  his  equitable  right  of  redemption 

and  become  subrogated  to    the  rights  is  barred,  but  he  isstillaredemptioner 

of  prior  mortgagees,  seems  to  be   rec-  under  the  statute.     Frink  t'.  Murphj, 

ognized  every  where  and   enforced  un-  21  Cal.  108;   Kirkham  v,    Dupont,  14 

der  various  restrictions.  Cal.    559;     Gamble  v,  Voll, .  15  Cal. 

In  England  the  subsequent  mortga-  507;      Tuolumne      Redemption    Co. 

gee  may  redeem  by  paying  the  whole  v.    Sedgwick,    15    Cal.  516;    Horn  v. 

debt,  and  is  entitled  to  a  decree  for  Jones,  28  Cal.  194 ;  Black  v.  Gerichten, 

the  redemption  of  the  first  mortgage.  58  Cal.  58. 

But  he  has  no  right  to  compel  the  first        In  Illinois^  where  a  prior  mortgtgee 

mortagee  to  transfer  to  him   his  first  takes  a  conveyance  of  the  mortgagor's 

mortgage,  on  payment  of  what  is  due,  equity  of  redemption,  after  the  exe- 

or  to  call  on  the  mortgagor  to  join    in  cution  of  a  second    mortgage  bj  the 

such  tran^ifer.     Ramsbottom  v,  Wallis,  latter,  the  junior  mortgagee  may,  on  a 

5  L.  J.,  N.  S.  Ch.92 ;  Palk  v,  Clinton,  i2  bill  properly  framed,  redeem  from  the 

Ves.  59.     But    it  is  held  that  the   first  first  mortgage,  and  have  the  propert? 

mortgagee  ought,   without  a  judicial  sold  on  foreclosure  regardless  of  the 

proceeding,  to  accept  payment  from  a  conveyance.     Rogers    v,    Herron,  ^ 

second  mortgagee  and  thereupon  con-  111.  583.    And  where  there  has  been  a 

vey  to  him  tne  mortgaged  estate,  with  foreclosure  proceeding    by  the  prior 

or    without    the  concurrence    of    the  mortgagee  and  the  subsequent  mortga* 

mortgagor.    Smith  t*.  Green,  i  Col  Iyer  gee  has  not  been  served  with  process, 

555.  he  is  entitled  to  redeem  from  the  sa\e 

'  In  Alabama^  where  a  debtor  executes  foreclosing  the  first  mortgage,  and  the 

two  or  more    mortgages  on  the  same  purchaser  under  such  a  sale  takes  the 

tract  of  land  at  different  times   to  dif-  premises  subject  to  the  junior  mortga- 

ferent    persons,  and  for   security  for  gee's    right  of  redemption.    Hodgen 

different  debts,  the  junior  mortgagee  v.  Guttery,  58  111.  431.    See  also  Morse 

has  a  right  to  redeem  from  the  senior  v.  Smith,  83  111.  396. 
mortagee  by  paying  his  debt  with  in-        In   Indiana^  the  holder  of  a  jani<»' 

terest  and  costs-,    lliis  right  is  held  to  mortgage  who  nas  foreclosed  his  roort* 

be  independent  of  the  statutory  right  gage    in    a  suit  without    making  the 

given  to  judgment  creditors ;  it  applies  senior    mortgagee  a  party,  and  wba 

generally  to  deed  of  trust  to  secure  the  has  bought  in  the  premises  in  a  sher- 

payment  of   debts,  and  to  mortgages  iff's  sale  on  the  decree,  has  a  right  to 

proper.    Wiley  v,  Ewing,  47  Ala.  418.  redeem  the  mortgaged  premises  from 

But  the  statutory  right  of  redemp-  the  senior  mortgagee,  though  the  se- 

tion  after  sale  given  by  Alabama  Code  nior  mortgagee  may  have  foreclosed 

1886,  is  confined   to  the  persons  upon  his  mortgage  previously,  without  mak- 

whom  it  is  expressly  conferred.  Junior  ing  the  holder  of  the  junior  mortgage 

mortgagees  and  assignees   are  not  in-  a    party    to  the  suit,  and  though  the 

eluded  and   cannot  assert    that  right,  premises  have  been  sold  by  the  sheriff 

Commercial  Real   Estate  etc.   Assoc,  on  the  decree  and  bought  in  bv  the 

V.  Parker,  84  Ala.  298;  Aiken  v.  Bridge-  senior  mortgagee,  and  though  the  as- 

ford,  84  Ala.  295;  Powers  tl  Andrews,  signment  of  the  junior  mortgage  to 

84  Ala.  289  {overruling  Bailey. v.  Tim-  the  holder  thereof  was  not  placed  on 

berlake,  74  Ala.  221).  record.     Hasselman  v,  McKenian,50 

In  California^  a  junior  mortgagee,  Ind.  441.    See  Catteriin  v.  Armstrongr 

not  made  party  to  a  suit  for  foreclos-  79  Ind.  514. 

ure  of  a  prior  mortgage,  has  the  statu*        In  Iowa  a  junior  mortf^agee  is  beM 

tory  right  of  redemption  within  six  not  barred    of   his  right  of  redentp- 
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which  he  was  not  >  party ;  but  i 

deeming  B   portion    of    the    property 

sold  on   the   foreclosure    of    >   senior 

mortgage,  muat  tender  the  amount  ol 

the    entire     senior     mortgage     debt. 

Know  lea    v.    Rablin,     lo     Iowa    ro 

White     11.     Hampton,    13    Iowa    3i 

See    also    Heimatreet   v.    Winnie,  ~ 

Iowa  430;  Street  r.  Beal,  16  Iowa  6 

85  Am.  Dec.  504;  Smith  f.   Shaj.   63     mortgagee   to  take  any  steps   t 

Iowa  119.  doing  so.     LamberCville  Nat.  Bank 

In  Krntacky  the  holder  of  a  junior    McCready  Bag  and  Paper  Co^  15  A 
mortgage  or   Incumbrance,  or  of  the    388. 

equity  of  redemption,  is  not  bound   bj         In  New  Tor k,   a   junior   mortgaj 
a  decree  of  foreclosure   to   which    he     may  file  a  bill   in  equity  against  1 
was  not  a  party  and  will  be  allowed  to     holder  of   H   senior   mortgage,   to 
redeem  the  estate,  although  the  senior     deem  and  compel  an  assignment  o 
mortgagee     had    no    notice    of    such     senior  mortgage,   after  tendering  1 
claim.     But  if  made  a  party  to  the  bill,  ....  .     .     .      .     , 

and  fails  to  defend   he  will  be  barred. 
Cooper  U.Martin,  i  Dana  (Ky.)  14. 

In  Michigan^  the  right  of  the  holder 
of  a  subsequent  mortgage  to  redeem 
from  a  prior  mortgage  is  not  cut  ofi 
or  affected  by  a  foreclosure  decree 
and  sule  under  the  prior  mortgage, 
where  at  the  time  of  such  decree  and 
sale  no  par^  to  the  foreclosure  suit  in 
any  way  represented  or  had  any  right 
or  interest  in  such  subsequent  mort- 
gage.    Avery    v.   Ryerson,   34   Micl 

He  has  an  atuolute  right  at  any  tim 
after  a  prior  incumbrance  conies  dui 
to  redeem  from  and  be  subrogated  t 
it  until  his  own  mortgage  as  well  a 
the  former,  shall  be  paid  up  and  hi 
whole  claim  refunded.  Sager  v.  Tup 
per,  35  Mich.  134;  Lamb  v.  Jeffrey,  4 

But   the  right  of  the  second  morl 
gagee  to  redeem  frcm  the  foreclosure     doubt  of  the  Intent  to  satisfy  and  < 
>f  the  prior  mortgage  Is  barred  if  he     charge  the  senior  mortgage,  not  to 


Hid   profits 

or  wnac  with  reasonable  d 

night  have   been   received 

mortgagee  while  innossessi 

Hill  :■.  White,  I   N.  ].    Eq.   435.     A 

bsequent  mortgngue  may  redeem  1 

St  mortgage  and  bring  all   the  Is 

a  sale  under  the  same  decree;   1 

cannot     require   an   intermedi 


t  due  thereon  and  dcmSndi 
isignment,  where  a  satisfaction 
the  senior  mortgage  would  not  be 
beneficial  to  him  as  the  assignment 
it,  Pardee  v.  Van  Auken,  3  Barb.  ( 
Y.)  534.  He  may  compel  an  assi] 
ment,  upon  tender  of  the  amount, 
though  he  does  not  occupy  the  pt 

■  n  of  surety,  Twomblv  v.  Cassi 
3J  N,  Y,  155.  And  wh'en  compel 
to  redeem  for  the  protection  of 
own  lien,  he  is  entitled  to  subrogat: 
lo  the  rights  of  the  senior  mortgag 
But  the  right  to  subrogation  does  1 
necessarily  follow  from  the  right 
redemption.  It  may  depend  on  the 
lation  of  the  parties  or  other  circu 
stances.  Jenkins  v.  Continental  1 
Co,,  13  How.  Fr.  (N.  Y.)66. 

A  tender  by  the  junior  mortgaj 
will  have  the  effect  of  payment  of  1 
prior  mortgage  if  made  in   unmlst 

■  ■  )  that  there 


deem  and  have  a  transfer  of  it 
V.  Yonkers  Sav.  Bank,  70  N.  Y,  % 
Benton  r.  Hatch,  IJJ  N,  Y.  3J9;  Cii 
it  made  a  par^  11.  Mackin,  9.1;  N.  Y.  351. 
I  mortgage  Is  When  the  prior  mortgagee  has  fc 
'  closed  without  making  the  subsequ 
srtgagee  a  party,  the  latter  may 
em,  and  need  not  pay  cr-*-  ''  '~ 
isure.     Gage   v.  Brewst 


sof  fo 


the  foreclosure 
solute.     Gantz  v.  Tolea,  40  Mich.  715, 
In  A'eftriii*n,therightor     ■       '       ' 

to   a  suit  to   foreclose  a  ^  _ 

to  redeem  the  senior  incumbran'ces,  n 
to  redeem  the  land.  The  owner  of  a  fee 
redeems  the  land  itself.  The  junior 
cumbrancer  Is  not  entitled  to  the  est 
but  to  an  assignment  of  the  securil 
Rensrd  v.  Brown,  7  Neb.  449. 

In    New    yersey,    where    the   first     code   that   subsequent   incumbranc 
mortgagee  purchased  the  mortgaged     must     be     made     parties,  '      " 

premises  at  a  sherifTs  sale,  look  posses-  the  decree  in  i 
sion  and  received  the  rents  and  profits,  lien  shall  ascertain  the  amount  1 
the  second  mortgagee  was  allowed  to  privity  of  the  Mens  of  all  such  part 
redeem,  upon  paying  the  principal  and  direct  that  the  premises  be  » 
and  interest  of  the  first  mortgage,  and  the  proceeds  applied  to  the  m 
61ft 


In    Oregon,  it  is    provided   by    ' 


BadempUon  from  Kort|r»fir«'      REDEMPTION.  Who  May  BaAflOL 

(4)  Judgment  and  Attachment  Creditors, — A  judgment  creditor 
of  the  mortgagor,  or  a  creditor  having  an  attachment  on  the  mort- 
gaged premises,  may  enforce  a  right  to  redeem  ;  but  not  a  gen- 
eral  creditor  whose  claim  is  not  a  charge  upon  the  mortgaged 
estate.' 

faction  of  the  debts  secured  thereby  in  man,  45  III.  119;  Connecticut  Mut.  L 

the  order  specified   therein.     Oregon  Ins.  Co.  v,  Crawford,  21  Fed.  Rep. 281. 

Civil    Code,    §§   410,   414;  Lauriat  v.  The  principle  that  a  judgment  cred* 

Stratton,  6  Sawj.   (U.  S.)  339;  Chav-  itor  may  redeem  was   recognized  bj 

■ener  v.  Wood,  2  Oregon    182 ;  Hoven-  Lord  Ilardwicke  in  1693.   Stonehewer 

den  r.  Knott,  12  Oregon  267.  v.  Thompson,  2  Atk.  440. 

In  F'^r/M^iif/,  a  subsequent  mortgagee  In  Stainback  v,  Geddy,  i  Dev.  &  B. 

of  the  equity  of  redemption,  who  per-  (N.   Car.),   the   court   by   Rufllin,  Ch. 

mits  the  grantor  of  the  mortgagor  to  t-t  said  :  "The  relief  sought  is  to  every 

remain  in   possession,  has  no  greater  judgment  creditor,  as  such  inthe  «ay 

claim  than  he  would  have  had  if  the  of  whose  satisfaction  at  lawanincum- 

mortgagor  had  remained  in  possession,  brance  stands.  He  has  a  right  to  redeem 

and  mi^st  stand  upon  his  rights  under  or  to  have  the  incumbrance  satisfied 

his  own  mortgage.  out  of  the  property ;  and  it  is  no  favor 

A  gave  a  mortgaee  to  B,  and  a  sub-  to  him,  but  mere  justice  to  decree  it 

sequent  mortgage  ofthe  same  premises  for  him  in  this  court." 

to  C ;  H  foreclosed  without  making  C  Any  judgment  creditor  has  a  right 

a  party  :  before  the  time  of  redemption  to  file  a  bill  against  the  mortgagorand 

-expired,  A  conveyed  hi.s  equity  of  re-  mortgagee,  and  redeem  the  mortgaged 

demption  to   I"),  who  paid  the  decree,  property,  by  paying  what  is  actually 

Held^  that  D  stood  on   his  rights  as  due  on  the  mortgage.     Hill  v,  Holli' 

grantee  of  A  and  only  acquired  the  day,  2  Litt.  (Ky.)  332. 

rights  of  B  to  strengthen  his  other  title  The  amount  which  a  judgment  cred- 

and  save  his  estate ;  and  that  C  was  not  itor  is  bound  to  pay  to  redeem  mort- 

«ntitled  to  a  decree  of  foreclosure  of  gaged  premises,  after  a  statute  fore* 

his  mortgage  without  redeeming   the  closure,  is  the  sum  actually  due  upon 

prior  mortgage.     Walker  t'.  King,  44  the  mortgage,  and  not  the  sum  bid  bj 

Vt.  601 ;  Downer  r*.  Wilson,  33  Vt.  i.  the  purchaser.     Benedict  r.  Gilrosn,  4 

As  between  several  persons  entitled  Paige  (N.  Y.)  58. 

to  redeem,redemption  will  be  redeemed  He  will  be  permitted  to  redeem  prem- 

according    to     priority   of    claimants,  ises  in  the   hands  of   heirs  or  personal 

The  incumbrances  are  to  be  paid  in  representatives  of  the  mortgajfee  on 

the  order  in  which  the  respective  liens  payment  of   the    amount    justly  due. 

attach.     Haines  7*.  Beach,  3  Johns.  Ch.  Van   Buren  v,  Olmstead,  5  Paige  (N. 

(N.  Y.)  459;  Moore  r.  Beasom,  44  N.  Y.)  9. 

H.   215;    Brewer  r.    Hyndman,   18  N.  A  creditor  whose  judgment  is  a  lien 

H.  9.  on  an  equity  of  redemption,  on  coming 

See  also  Kalscheuer  f.  Upton  (Dak.  to  redeem,  has  a  right  to  an  assign- 

1889),  43  N.  W.  Rep.  816;    Bigelow  t*.  ment  of  the  mortgage;  but  not  always 

Stringfellow,  25  Fla.  366 ;    Spurgen  v,  as  a    matter    of  course.     He    may,  in 

Adamson,   62    Iowa    661 ;     Rogers   v.  some  cases,  be  called  upon  to  show  af- 

Herron,  92    111.   583 ;    Dickerman    r.  firmatively  and  clearly  that  such  as- 

Lust,  66  Iowa  444.  signment  is  necessary*  to  protect  his 

1.  Redemption  by  Judgment  Oredlton.  interest.     Niagara  Bank  v,  Rosevelt,  9 

— See  Mildred  v,  Austin,  L.  R.,  8  Eg.  Cow.  (NY.)  409;  Dauchy  r.  Bennett, 

--                             -  7H0W.  Pr.  (N  Y.)37S. 


— 2>ee  iviiiarea  v,  ivustm,  i-..  k.,  o  u*q. 
■220 ;  Neate  t*.  Marlborough,  3  Myl.  & 
C  407;  Brainard  v.  Cooper,  10  N.  Y. 


It  has  been  held  that  he  must  take 

356;  Belden  t'.  Slade,  26  Hun  (N.  Y.)  out  an  execution  first.     Qui n  r.  Brit- 

638;   Mallalieu   t-.  Wickham,  42  N.J.  tian,  Hoflfm.  Ch.  (N.Y.)  353 
Eq.  297;  White  r.  Bond,  16  Mass.  400;         Under  ^  229  of  tlie  Practice  Act  of 

Jackson   v.  Lawrence,   117    U.S.  679;  Caiifornin^    a    subsequent    judgment 

TJ.  S.  V.  Sturges,  i  Paine  (U.  S.)  525;  creditor,  having  a  lien,  has  a  right  to 

L.ance    -•.   Gorman,   136   Pa.    St.  200;  redeem  real  estate  sold  by  foreclosure 

Berrvhill  t*.  Potter,  42  Minn.  279 ;  Lamb  of  a  previous  mortgage,  in  the  handsel 

V,  Richards,  43  111.  3x2;  Grob  f.Cush-  the  purchaser.    The  statute  is  held  to 
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Who  May  Redeem. 


^5)  Sureties, — A  surety  for  a  debt  secured  by  a  junior  mortgage 
may  become  subrogated  to  the  rights  of  such  mortgagee  upon 
payment  of  the  debt,  and  may  redeem  from  a  prior  mortgagee.' 
This,  on  the  ground  that  it  is  always  the  right  of  a  surety  to 
avail  himself  of  securities  held  by  the  creditor,  after  satisfying  the 
debt.  But  he  is  under  no  obligation  to  redeem  unless  he  has 
agreed  to  do  so,  expressly  or  by  implication.* 

(6)  Guardians  ajid  Administrators. — A  guardian  may  redeem 
the  lands  of  his  ward.^  An  administrator  may  have  such  an 
interest  as  to  entitle  him  to  redeem.* 

(7)  Contribution  on  Redemption,^ 


be  remedial  and  therefore  beneficially  court  to  decree  a  redemption  in  favor 

construed.     Kent  v,  Laffan,  2  Cal.  595.  of  the   representatives  of    the    mort- 

See  Wilkins  v,  Wilson,  51  Cal.  21a.  gagor,  the  assignee  who  stands  in  his 

ByAttacliment  Creditors. — The  right  place  will  have  the  benefit  of  it/' 
of  an  attachment  creditor  to  redeem         In  Scott  v,  Henry,  13  Ark.  127,  the 

seems  to  be  generally  recognized.  The  court,  by  Walker,  J.,  said:     "It  is  true, 

attachment  creates  a'  lien  and  vests  in  as  a  general  rule,  that  no  person   can 

the  attaching  creditor  a  right  inequity  come  into  a  court  of  equity  for  a  re- 


to  redeem  the  land,  even  before  judg- 
ment and  levy,  from  a  prior  incum- 
brance, in  order  to  make  his  own  claim 
beneficial,  or  available  to  himself.  He 
is  entitled  to  the  same  right  of  redemp- 


demption  of  a  mortgage  but  he  who 
is  entitled  to  the  legal  estate  of  the 
mortgagor,  or  claims  a' subsisting  in- 
terest under  him.  But  it  is  equally 
well   settled   that  an  assignment  of  a 


tion  as  a  mortgagee  has;  and,  if  not  mortgage   vests   in   the    assignee  the 

joined  as  a  party  in  a  suit  of  foreclosure  right  to  redeem;  or  one  to  whom  a 

upon  the  same  land,  his  right  to  re-  bona  fide  transfer  of  the  mortgagor's 

deem  is   not  affected  by  the    decree,  estate  is  made  may  redeem  the  prop- 

His  payment  of  the  prior  mortgage  in-  erty;  and   the  same   rule   extends  to 

cumbrance  is  not  regarded  as  a  vol-  persons  having  any  substantial  interest 

untary  payment,  but  the  exercise  of  an  in  the  property'." 

equitable  right.     Chandler  v.  Dyer,  37  8.  Marvin  v.  Schilling,  12  Mich.  356; 

Vt  345.      To  the    same  effect,  a   di-  Pardee  r.  Van  Auken,  3  Barb.  (N.  Y.) 

vorced  woman  who  has  an  attachment  534. 

on  the  land  of  her  former  husband  to  4.  Enos  v.  Sutherland,  11  Mich.  538; 

secure  his  payment  of  alimony  to  her,  Merriam  r.  Barton,  14  Vt.  501;  HiU's 


has  the  same  right  of  redemption  as 
any  attachment  creditor.  Briggs  v, 
Davis,  loS  Mass.  322. 

1.  Redemption  by  Sureties. — Green  v, 
Wynn,    L.    R.,   4   Ch.   204;   Wade   v. 


Anno.  Laws,  Oregon  (1887)  734. 

6.  See  Contribution,  vol.  4,  p.  i ; 
Mortgages,  vol.  15,  p.  830. 

A  gave  a  mortgage  to  B,  which  was 
assigned  by  B  to  C  to  secure  a  debt, 


Coope,  2  Sim.  155;  Mayhew  x'.  Cricket,  upon  condition  that  if  B  should  pay 

2  Swanst.    185;    Wright    v,    Morley,  the    debt  the    assignment    would     be 

II  Ves.  21 ;  J5x/ar/«?  Crisp,'!  Atk.  133;  determined    and     become    void,    and 

Averill  f.  Taylor,  8  N.  Y.  44.  the   assigned  premises   should   revest 

3.  Bedemptlon  by  Assignee. — Paulling  in  B.    //f>/^,  that  a  purchaser  of  both 

1.    Barron,    32    Ala.    9;    Skinner    v,  A*8  and   B*8    interests   in    the   prem- 


Miller,  5  Lit't.  (Ky.)  84;  WMlkins  v, 
French,  20  Me.  1 1 1 ;  Powers  v,  An- 
drews, 84  Ala.  289;  Gilbert  v,  Hus- 
man,  76  Iowa  241 ;  Beach  v:  Shaw,  57 


ises  might  maintain  a  bill  in  equity 
against  C  to  redeem  the  mortgage, 
upon  paying  the  amount  due  from  B 
to   C.     Farnum  v,  Metcalf,  8    Cush. 


111.  17;  Hepburn  v,  Kerr,  9  Humph.  (Mass.)  46. 
(Tenn.)  726;  Phyfe  t'.  Riley,  15  Wend.        The  assignee  of  a  second  mortgage 

<N.  Y.)348;  30  Am.  Dec.  5 q.  may  maintain   a  bill  for   redemption 

In3Atk.  314  (1746)  Lord  ifiardwicke  against  the  assignee  of  a  first  mort- 

said  :     **In  the  case  of  an  assignee  of  gage,  or  he  may,  in  a  bill  of  foreclosure 

an  equity  of  redemption,  if  there  are  make  the   assignee  of  the  first  mort- 

circorastances  which  would  induce  the  gage  a   party   and  obtain    the  usual 
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c.  Those  Acquiring  Redemptioner's  Interest— (i)  As^ 

signets  and  Grantees, — An  assignee  or  grantee  of  one  entitled  to 
redeem  acquires  the  right  of  his  grantor,  whether  he  holds  under 
a  voluntary  assignment  or  by  an  assignment  in  law. 

(2)  Devisees  and  Legatees. — If  the  mortgagor  or  owner  of  the 
equity  of  redemption  has  devised  his  right  of  redemption  upon 
his  death  the  devisee  is  the  proper  person  to  redeem.* 

A  legatee,  whose  legacy  is  made  a  charge  on  the  estate  noay 
redeem.* 

(3)  Heirs, — Upon  the  death  of  the  mortgagor,  or  owner  of  the 
equity  of  redemption,  without  having  assigned  or  devised  his. 
right  of  redemption,  it  becomes  vested  in  his  heirs.' 

d.  Those  Having  Interest  Less  Than  Fee— (i)  TumoUi 

for  Years,  for  Life,  etc, — It  is  not  necessary,  to  entitle  one  to 
redeem,  that  he  have  an  interest  in  fee ;  the  right  may  be 
exercised  by  a  tenant  for  life,*  or  in  tail,*  a  remainderman  or 
reversioner,"  a  lessee  or  tenant  for  years,''  or  by  one  holding 

• 

decree    of    redemption    against    him.  Mortgftgei  for  Support.— As  to  re- 

Farwell  r.  Murphy,  1  Wis.  533.  demption,  b_v  the  assignee  of  a  mort- 

An  assignee  of  a  right  of   redemp-  gage  conditioned  for  the  support  of 

tion,  in  a  petition  to  redeem,  maj  show  the  mortgagee,  see  Austin  t*.  Austin^. 

a  want  or  failure  of  consideration,  as  9  Vt.  420 ;  Bryant  t>.  Erskine,  55  Me. 

the   mortgagor    himself    might    have  153;  Bryant  f.  Jackson,  59  Me.  165. 

done  under  a  similar  petition.   Brewer  1.  Finch  7'.  Newnham,  2  Vem.  316; 

V.  Hyndman,  18  N.  H.  10.  Faulker  t'.  Daniels,  3  Hare  i99;Stokei 

In   North    Carolina,   if  the  suit  is  v.  Solomans,  9  Hare  75 ;  2  Wash.  Ret^ 

brought  against  both  mortgagor  and  Prop.     (4th     ed.)     173;     Denton   r 

mortgagee  by  one  claiming  to  be  an  Nanney,  8  Barb.  (N.  Y.)6i8. 

assignee  of  the  mortgagor,  for  the  pur-  2.  2  Jones  on  Mort.  §  1062 ;  Ratcheler 

pose  of  setting  up  the  assignment  and  v.  Middleton,  6  Hare  75. 

redeeming,  it  is   necessary  to    prove  8.  Heirs  Mfty  B«d««iiL — Pytn  r.  Bow* 

that  the  assignment  was  for  a  valuable  erman,   3   Swanst.  241,  n.;  Sheldon  v. 

consideration.       But    if     the    suit    Is  Bird,   2   Root    (Conn.)  509:  Llord  v. 

against  the  mortgagor  alone,  it  is  suf-  Wait,  i  Phill.  61;  Zaegelv.  Kuster,  (t 

ficient  to  prove  the  assignment,  with-  Wis.    31;  Hunter  v.  Dennis,  112  III. 

out  proving  any  consideration.     Med-  568;  Butts  v,  Broughton,  72  Ala.  294; 

ley  i\  Mask,  4  Ired.  Eq.  (N.  Car.)  339.  Chew  v.  Hyman,  10  Biss.  (U.  S  )  240; 

A  subsequent  purchaser  of  land  with  Stover  v.  Bounds,  i  Ohio  St.  loS. 

notice  of  a   prior   mortgage,  and  his  4.  Lamson  v,  Drake,  105  Mass.  564; 

grantees,  can  only  be  deprived  of  the  Wicks  f.  Scribens,  i  John.  &  H.  215; 

right  to  redeem   therefrom  by  fore-  Evans   v,   Jones,  Kay    29;  KyxuAj  »• 

closure,  or  its  bar  in  some  of  the  modes  Reed,  i  pick.  249. 

known  to  the  law.     He  is  not  affected  5.  Play  ford  v.  Playford,  4  Htre  u6. 

by  a  decree  of  foreclosure  in  a  suit  to  6.  Ranety    v.    King,    i    Keen  601 ; 

which  he  is  not  made  a  party.     Dun-  Ravald   v,  Russell,  Younge9;  DsTiet 

lap  V.  Wilson,  32  111.   518;   Hurd   v.  v.  Wetherell,  13  Allen   (Mass.)  60:90 

Case,  32  111.  45 ;  83  Am.  Dec.  249 ;  Jack-  Am.  Dec.  177. 

son  t>.  Warren,  32  111.  335;  Ohling  v.  7.  Arnolds.  Green,    n6  N.  Y.  572; 

Lintzens,  32  111.  24.  Welling    r.    Ryerson,  94  N.  Y.  103; 

If   he    has    bought    subject  to  the  Averill  v.  Taylor,  8  N.   Y.  44;  Bacon 

mortgage  without  assuming  it,  or  if  he  v,   Bowdoin,   22   Pick.   (Mass.)  401;) 

has  purchased  the  equity  of  redemp*  Met.     (Masi^.)    591;     McDennott    ^. 

tion  at  an  execution   sale,  he  may  re-  Burke,    x6    Cal.    580;  Keech  v.  Hal!. 

deem  if  he  so  elects,  but  is  not  com-  Doug.  21. 

pelled  to  do  so.     Rogers  v,  Meyers,  68  **  A  tenant  for  years  who  offers  to  par 

ill.  93.  off  a  mortgage  debt  has  a  right  t» 
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Whni  Had*.. 


simply  an  easement  in  the  tand.^  A  person  in  possession  of  land 
under  contract  to  buy  it  is  also  held  to  have  a  right  to  redeem.^ 
So  is  the  holder  of  a  homestead  estate.' 

(2)  Tenants  in  Dower  and  by  Curtesy. — A  dowress  may  redeem; 
nor  does  it  matter  that  she  has  released  her  dower  in  the  mort- 
gage.*  She  may  redeem  though  an  assignment  of  her  dower  has 
not  been  made  to  her  ;*  and,  even  though  her  right  to  dower  is 
only  inchoate.*  Her  right  to  redeem  exists  whether  the  mortgage 
was  executed  before  or  after  the  marriage.''  She  must  pay  the 
whole  mortgage  debt  if  she  would  redeem.®  Her  right  to  redeem 
is  not  barred  by  a  foreclosure,  had  in  her  husband  s  lifetime,  to 
which  she  was  not  made  a  party.®  So  a  tenant  by  the  curtesy 
may  redeem.*® 

4.  When  Bedemption  May  Be  Made — a.  In  General. — The  right 
of  redemption  cannot  be  enforced  until  the  mortgage  debt  is  due ; 
even  if  the  mortgagor  tenders  the  interest  for  the  whole  period 
the  mortgage  has  to  run.** 


redeem.  He  has  not,  perhaps,  strictly  the 
right  to  demand  a  written  assignment 
of  the  bond  and  mortgage,  but  he  stands 
bj  redemption  -in  place  of  the  mort- 
gagee, and  will  be  subrogated  to  his 
rights  against  the  mortgagor  and  re- 
versioner. He  has  the  right  to  have 
the  bond  and  mortgage  delivered  to 
him  uncanceled,  which,  in  such  case, 
is  in  equity,  and  may  be  at  law,  a  com 


4.  Bell  V.  Mayor  etc.  of  N.  Y.,  10 
Paige  (N.  Y.)  49;  Eaton  v,  Simonds,. 
14  Pick.  (Mass.)  98. 

5.  Gibson  v.  Crehore,  5  Pick.  (Mass.) 
146;  Peat>ody  v.  Patten,  2  Pick.  (Mass.) 
519;    Henry's   Case,  4  Cush.   (Mass.) 

257- 

6.  Davis    V.    Wetherell,    13     Allen 

(Mass.)  60;  90  Am.  Dec.  177;   Wilkins 
V.  French,  20  Me.  11 1;  Lamb  v.  Mon- 


plete  assignment.**  Hamilton  r.  Dobbs,    tague,    \\i    Mass.    352;   Gatewood    v. 


19  N.  J.  Eq.  227. 

1.  Bacon  v,  Bowdoin,  22  Pick. 
(Mass.)  405. 

S.  In  Lawry  v.  Tew,  3  Barb.  Ch. 
(N.  Y.)  414,  the  court  by  Walworth, 
J.,  said:    "It  is  true  a  party   who  has 


Gatewood,  75  Va.  407. 

7.  Denton  v,  Nanny,  8  Barb.(N.  Y.) 
618;  Opdyke  v.  Barttes,  11  N.J.  Eq^ 

8.  McCabe    v.     Bellows,    7     Gray 
(Mass.)  148;  66  Am.  Dec.  467;  Rosslter 


gone  into  possession  of  premises  under  v,  Cossit,  15  N.  H.  38. 
an  agreement  to  purchase  the  same  is,        9.  Wheeler  r.  Morris,  2  Bos w.(N.Y.) 

at  law,  a  tenant  at  will  to  the  holder  of  524;    Mutual  L.   Ins.  Co.  r.  Shipman, 

the  legal  title.     But  if  he  is  in  under  a  119  N.  Y.  331;  Mills  v.  Van  Voorhies, 

written  agreement,  made  by  the  owner,  20  N.  Y.  412;  10  Abb.  Pr.  (N.  Y.)  152; 

to  sell  and  convey  the  premises  to  him,  Denton   v,   Nanny,  8    Barb.   (N.   Y.) 

or  under  a  parol  agreement  which  has  619;  McArthur  v.  Franklin,  16  Ohio> 

been  so  far  consummated  as  to  entitle  St.  193;  15  Ohio  485. 


him  to  a  specific  performance,  he  is  in 
equity  considered  as  the  owner  of  that 
title  for  which  he  contracted,  and  which 
the  vendor  is  to  give  him.  And  if 
that  is  an  equity  of  redemption  he  has 


10.  Casborne  T^  English,  2  J.  &  W. 
194.  And  see  Swannock  f.  Lyford, 
Ambl.  6. 

11.  No  Bademptlon  UntU  Debt  Is  Due. — 
Brown  xk  Cole,  14  Sim.  426;  Kingman 


the  same  claim  to  redeem,  except  as  to  v.  Pierce,   17   Mass.  247;    Saunders  v. 

^MK<? yf</tf  purchasers  without  notice  of  Frost,   5   Pick.   (Mass.)    267;   16  Am.. 

hia  equitable  rights,  as  if  the  equity  of  Dec.   394;   Abbe  v*  Goodwin,  7  Conn, 

redemption  had  been  conveyed  to  him  377;  Moore  r.  Cord,  14  Wis.  213. 
at  the  time  his  equitable  rights  accrued        In  Brown  t'.  Cole,  14  L.I;,  N.  S.,  Ch. 

to  him  under  the  contract."  168,  Shad  well,  V.  Ch.,said:  **If  mortga- 

S.  Casborne  v.  English,  i  Atk.  606;  gors  were  allowed  to  pay    off    their 

Butts  V.  Broughton,  72  Ala.  294;  Kirby  mortgage  money  at  any  time  after  the 

r.  Reese,  69  Ga.  452;  Erwin  tr.  Blanks,  execution  of  the  mortgage  it  might  be 

60  Tex.  583.  attended  with  extreme  inconvenience 


ia«d«iiiptio&  from  Mortgage.       REDEMPTION.  How  IfteM; 

b.  When  Time  Extended  by  Agreement. — The  parties, 
by  express  agreement,  may  extend  the  time  beyond  the  period 
when,  but  for  the  agreement,  the  right  to  redeem  would  be 
barred.  The  extension  may  be  for  a  definite  period,  or  for  a 
reasonable  time.  If  the  promise  to  extend  is  made  after  the 
time  limited  for  redemption  has  passed,  the  promise  must  be 
supported  by  a  new  consideration.' 

c.  Afier  Foreclosure — (See  infra,  this  title,  Statutory  Pro- 
visions). — The  time  within  which  redemption  may  be  made  has 
been  variously  designated  by  statutes.  In  some  States  a  cer. 
tain  time  must  elapse  after  default  before  foreclosure  proceedings 
may  be  commenced ;  in  others  a  certain  time  is  given,  after  pro- 
ceedings have  been  commenced,  within  which  redemption  maybe 
made.  In  other  States  no  sale  can  be  made  until  one  year  after 
•decree;  in  some,  a  certain  time  is  given  to  redeem  aiter  sale; 
while,  in  many  cases,  the  sale,  when  properly  made  and  confirmed 
by  the  court,  vests  the  absolute  title  in  the  purchaser  so  that  no 
redemption  can  be  made  afterwards.* 

6.  How  Redemption  Is  Effected—^.  Amount  Payable  to  Ef- 
FECT  Redemption — (i)  In  General. — In  order  to  redeem,  all  sums 
•due  under  the  mortgage  must  be  paid,  and  all  other  conditions 
performed.'     If  the  mortgagee  has  paid  a  prior  incumbrance  to 

to  mortgagees,  who  generallj  advance  Rossiter,   lo    Minn.    174;   Howard  v. 

their  money  as  an  investment.*'  Bugbee,  34  How.  (U.  S.)  461 ;  Brine  v. 

But  if  payable  at  or  before  a  certain  Hartford  F.  Ins.  Co.,  96  U.  S.  627; 
•day,  it  may  be  paid  immediately,  and  Irvis  v.  Powell,  9S  U.  S.  176;  Swift  r. 
therefore  redemption  may  be  had  at  Smith,  loa  U.S.  442;  Ailis  r.  North- 
any  time.  In  r*  John,  etc.,  Streets,  19  western  Mut.  L.  Ins.  Co.,  97  U.  S.  144; 
Wend,  f  N.  Y.)  660.  Burley  v.  Flint,  105  U.  S.  247;  Blair  v. 

1.  Chase  v.  McLellan,  49  Me.  275;  Chicago  etc.  R.  Co.,  12  Fed.  Rep.  750; 

Smalley  v.  Hickok,  12  Vt.  153;  McNew  Mason  v.  Northwestern  Mut.  Ins.  Co., 

tf.  Booth,  42  Mo.  189;  Nickels  v.  Otto,  106  U.  S.  163;  Suitterlin  t-.  Connecticut 

132  111.  91.  Mut.  L.  Ins.  Co..  90  III.  4S3. 

Court  Cannot  Extend  Time. — Although  8.  Amount  Payable  to  Effect  Sedsmp- 

the  parties  may  make  such  an  arrange-  tlon. — A   mortgagee  in  possession  has 

inent  after    foreclosure,    whereby   the  the  right  to  require  full  payment  of  the 

time  before  strict  forfeiture  shall  take  amount  due,before  he  can  be  called  upon 

place  shall  be  extended,  yet  a  court  of  to  surrender  the  right  or  possession  to 

equity  has  no  power  to  extend  the  time  any  extent;  he  can  in  no  case  bedivwitxl 

for   redemption   on   a  statutory    fore-  of  that  possession  until  his  claim  und«  r 

closure,    even    where   the  redemption  the  mortgage  is  fully  satisfied.    Fogal 

within  the  time  allowed  by  statute  has  v.  Pirro,  17  Abb.  Pr.'CN.  Y.)  113;  BcU 

been  prevented  by  accident  and   mis-  v.  Mayor  etc. of  N.  Y.,    10   Paige  (N. 

fortune,  or  by  an  unavoidable  mental  Y.)  49;  Wood  r.  Holland,  53  Ark.  69; 

and  physical     disorder.      Cameron    v,  Rodriguez  v.  Haves,  76  Tex.  225. 

Adams,  31  Mich.  426;  Dodge  T'.  Brewer,  It  was   held,  in  a  proceeding  to  re- 

31  Mich.  227.  deem  brought  by  a  grantee  of  a  mori- 

S.  See  isi/rtftthis  XXW^^Statutory  Pro-  gagor,  that  it  was  incumtient  on  him  to 

visions^  for  a  summary  of  the  statute  perform  the  condition  of  the  mortgage 

law  of  the  different  States.  by  payment  of  the  amount  paid;  al* 

See  Jones  on  Mort.  (4th  ed.),  %  105 1;  though  the  mortgagor  and  obligor  of 

Newman   v.   Locke,  66  Mich.  27;  Mc-  the  t>ond  mentioned  in  the  condition 

Hugh  V.  Wells,  39  Mich.  175;  Maver  v.  h'ad  been  discharged  under  a  bankrupt 

Farmers*  Bank, '44  Iowa  212;  Gargon  act.    Childs  v.  Ctiilds,  xoOhioSt339i 

tr,   Grimeei  47    Iowa    x8o;  Carroll  v.  75  Am.  Dec.  513. 

630 
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protect  his  title,  he  is  entitled  to  be  allowed  for  the  sum  so  pai 
Money  paid  for  taxes,  or  other  valid  assessments  for  public 
provements,  must  be  refunded  to  the  mortgagee,  although 
jnortgage  may  not  so  provide.* 

The  debt  must  be  paid  in  full,  and  the  mortgage  redeemed  s 
whole.  The  mortgagee  cannot  be  compelled  to  divide  the  d 
and  security.'     But  if  the  mortgage  is  foreclosed  without  mak 

A  grantee  of  an  ettate  upon  condl-  Mort.  (4th   ed.).   (  1080;  WillUmi 

lion,    who    mortgage!    to  hU  grantor,  Towneend,   31  N.  Y.  411;    Browr 

will  be  allowed  to  redeem  onl}- upon  re-  Simons,    44    N.    H.   475;  Vlncenl 

moving  all    incumhrance>  epedfied  in  Moore,  51  Mich.  618. 
the  mortgage  and  performing  the  con-         Othtr   dULTK**  on   tbe  Land. — Ai 

ilillun  annexed  In    hU   deed.     Stone  v.  the  right  of  the  morlgagec   to  req< 

Ellis,   g  Ciish.   (Mass.)  95;  Cowles  V.  pavment   of  other  charges,  see   Be 

Marble.  37  Mich.  158.  diet   v.   Gilmnn.  4   Paige   (N.  Y.J 

-    "     '         "■■  ■■■        (Mass.)  Madison  Ave.  Baptist  Church  B.Ol; 


III.  Piigeu.  Foster,  7  N.  H.  391;  Weld  Street  Baptist  Church,  73  N.  V. 
V.  Sabin,  10  N.  H.  ^33;  51  Am.  Dec.  Morrison  v.  Robinson.  31  Pa.  St.  4 
140;  Jennew   v.   Robinson,    10   N.    H.     Harper's  Appeal.  64  Pa.   St.  315;! 


c,\  Arnold  V.  Foot,  7  B.  Mon.    (Ky.)  Sorley  -c.  Larissa.  100  Mass.   270;   S 

uo';  Silver    Lake    Bank    v.    North,    4  don   -a.    Hooper,  6  Beav.  346;  Row 

Johns.  Ch.  (N.   Y.)   370;  Robinson  v.  Watson,  10  H.  L.  Cases.  671;  Hosi 

Rv:in,  35  N.  Y.  310;  Lvman  v.  Little,  f.  Johnson.   74  Ind.    479;  Dayton 

n"Vt.  S76;  Harper  Ti.  £l_v,  70   III.   581;  Dayton,  63  Mich.  437. 
Harrigan    v.    Welmulh,  77   Mo.    ^41;         But  the  mortgagee  cannot  require 

Johnson  V.  Pavne,  II  Neb.  169;  Griggi  payment    of   any    other    debt,   not 

I'.  Banks,  ^9  Ala.  311;  Grant  v.  Parsons,  charge  upon  the  premises,  as   a   coi 

67  Iowa  31.  tion  of    redemption.     Burnet   ii.   D 

).  TaxMUid  AMManunU.— Faure  v.  niston,  5  Johns.  Ch.  (N.  Y.)35;  Ck 

Winans,    Hopk.    (N.  Y.)  183;   14   Am.  land  v.   Clark,   Bravl.  (Vt.)  165;  I 

Dec.  541;;  EagleF.Ins.  Co.  n.  Pell,  i  Kinstry  i.  Mervin,  nVeJinj  Johns.  ■ 

Edw.  "Ch,   {N.   Y.)  631;  Kortright  v.  (N.  Y.)  466,   See  also  Green  v.  Tani 

Cadv,   13   Barb.  (N.   Y.)  490;  Dale  -v.  8  Met.  (Mass.)  411  ;  Palmer  v.  Fow 

M'evers,3  Cow.(N.  Y.)  118;  Manning  5  Gray  (Mass.)  545. 

V.  Tuthill,  30  N.  J.  Eq.   39;  Strong  v,  '    A  contrary  rule  has  been  latd   do 

Burdick,    5]     Iowa   630;    Brevoort  v.  In  some  cases,  where  It  is  held  that. 

Randolph,    7    How.   fr.  (N,  Y.)  398;  asmuch    as    the   mortgagor   goes   \ 

Burrr.  Veeder,  3  Wend.  (N.    Y.)  413;  equity  to   redeem,  he   must  do  equ 

Rapelye  1>.  Prince.  4  Hill  <N.  Y.)   119;  and  therefore  pflv  not  only   the   m< 

40  Am.  Dec.  367;   Weed  v.  Hornby,  xt,  gage  debt,  but  afl  collateral  debts  ' 

Hun  (N.  Y.)  583;  Fleiahauerv.  DoeU-  from   him   to   the  mortgagee  aa   w 
ner,9  Abb.,  N.  Cas.  (N.  Y.)373;  Wil- 
liams  !■.■  Hilton,   31;  Me.  547;  58   Am.  .      .  ...,--, 

Dec.    7^9;      Goldbeck's    Appeal    (Pa.  Bank   of  South    Carolina   v.   Rofc 

iS87),8  Atl.  Rep.  »9;  Nopson  v.   Hor-  Strobh.  Eq,  (S.  Car.)  257;  Walling 

ton,  loMhm.i58.  Aiken,  I    McMuU.   Eq.    (S.   Car.) 

It  has  been  held  that  money  paid  by  This   rule   was  probably  baaed  on 

the  mortgagee  to  redeem  the  premises  old   English  system  of  "lacking,"  n 

from  a  tax  sale  becomes   a   part  of  the  abolished. 

mortgaze  debt  inequity.     Willard   Eq.         S.  Knit  b*  Paid  In  Poll.— See  »/ 

Jur.   446;  Sidenburg  ii.  Ely,  90  N.   Y.  Vi\\i  WWt.  Partie' Having  Partial 

357;   Shoenheit  f.  Nelson,  16  Neb.  137.  Irrest  —  Janiorlneumbranctn^.—  ^ 

But  the  better  opinion  seems  to  be  that  mour  v.  Davis,  35  Conn.  164 ;  Glldt 

the  mortgagee  cannot  add  to  the  mort-  v.    Andrew,    14   Ala.   733 ;  Dooley 

gage   debt  the  amount  paid  bv  him  in  Potter.    146    Mass.    148;    McCabe 

purchasing  at  a  tax  sale.     Such  a  pur-  Bellows.  7  Gray  (Mass. J  148;   66  / 

chase  Is  not  a  payment  of  taxes,  but  a  Dec.  467 ;  Fletcher  v.  Chase.  16  N. 

purchase  of  a  new  lien  upon   the  estate  43;   Kezer  v.   Clifford,    ^9  N.  H.ai 

Independent  of  the   mortgage.      Jones  Lamb   *.   Montague,    lis    Mass.  3 
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all  the  several  owners  of  the  land  parties  to  the  suit,  and  the  mort- 
gagee becomes  the  purchaser  at  the  sale,  he  thereby  voluntarily 
severs  his  right,  and  an  owner  not  made  a  party  may  redeem  the 
portion  owned  by  him  on  paying  that  part  of  the  mortgage  debt, 
bearing  such  a  proportion  to  the  whole  as  the  value  of  his  land 
bears  to  that  of  the  whole  mortgaged  premises.* 

A  reservation  of  usurious  interest  on  the.  mortg^e  debt  may 
be  set  up  in  the  bill  to  redeem,  and  the  mortgagor  is  entitled  to 
the  statute  penalty  for  usury  in  reduction  of  the  sum  payable  on 
the  mortgage ;  but  no  reduction  can  be  made  for  usurious  inter, 
est  already  paid  by  a  former  owner.* 

(2)  After  Foreclosure, — When  one  is  entitled  to  redeem  after 
foreclosure  sale,  he  can  do  so,  as  a  general  rule,  only  upon  pay- 
ment of  the  whole  amount  of  the  mortgage,  although  the  land 
may  have  brought  less  at  the  sale.^     If  he  has  allowed  a  purchaser 

:Spurgin   v.   Adamson,  62    Iowa  661 ;  gage   debt  must  be  tendered   or  piid 

Meacham   v.   Steele,  93  111  135;  An-  into  court.    The  party  offering  to  re- 

dreas  v.  Hubbard,  50  Conn.  351 ;  Mer-  deem  proceeds   upon   the  hypothesis 

ritt  V.   Hosmer,  11  Gray  (Mass.)  276;  that,  as  to  him,  the  mortgage  has  never 

Smith  7'.  Kelley,  27  Me.  237;  Douglass  been  in  force  and  is  still  in  existence. 

v.    Bishop,    27   Iowa  316;    People    v.  Therefore  he  can  onlj  lift  it  by  paying 

Fralick,    12    Mich.    235;    Johnson    v.  it.    The  money  will  be  subject  to  dis- 

Johnson,  Walk.  (Mich.)  331;  Franklin  tribution  between  the  mortgagee  and 

V.  Gorham,  2  Day  (Conn.)  42.  the  purchaser,   in    equitable   propor- 

In   ascertaining  the  amount  due,  a  tions,  so  as  to  reimburse   the  latter  his 

conditional  judgment  on  a  writ  of  en-  purchase    monejr  and  pay  the  former 

try  to  foreclose  a  mortgage  is  conclu-  ^^  balance  of  his  debt." 

sive  evidence  of  the  amount  due  on  the  A.,  the  holder  of  the  first    of  five 

jnortgage  in  a  subsequent  suit  in  equity  mortgages  on   a   piece  of    land,  took 

to    redeem.      Sparhawk    v.    Wills,    5  proceedings  in  chancery  to  enforce  it. 

Gray  (Mass.)  423.  making  all  the  subsequent  mortgaged 

«    r-               T\\  ^«    «  Mr:-     ..-^      T«  parties,   except  D  the  last.  Decree  for 

1.  Green  v.  Dixon    9  Wis.   532.     In  J^j^  ^^^  obtained  and  sale  made,  at 

this  case  A  sold  land  to  B.  who  gave  ^^.^j^  g  ^^^  ^^^  administrator  of  C, 

*  mortpge  for  the   purchase  money^  ^^^   ^^^J„^  mortgagee  then  deceased, 

®.K''^1^''*  ^""^  n^  V*  K     A  ^k    oil  became  purchaser  for  a  few  dollareW 

other  half  to  Cs  husband.    A    after-  ^^^  ^^^^^^  ^^  ^^^  ^^^    mortgage.    B 

wards  foreclosed,  without  making  C  a  ^^^^  j„   j^.^    ^^^  ^  ^^^  e ^^^ 

party  to  the  suit,  and  bid  in  the  whole  ^^  ^^^  ^j^^  ^^^  ^^  ^^^^  ^^     ^^^^ 

land  at  the  sale.    It  was  held  that  C    the  C  estate.     D  sought  to  redeem  by 
had  a  right  to  redeem  the  half  deeded    p^^.„^  ^^^  ^^^^^  ^^  g,^  ^. ^  ^j^j^  j^-. 

^  "^'"'  terest.    The  mortgaged  premises  were 

a.    Hart    V.    Goldsmith,     i     Allen  shown  to  be  worth  at  least  the  amount 

<Mass.)    145;   Smith    v,  Robinson,   xo  of  the  A  and  C  mortgages.    Neid,  that 

Allen  (Mass.)  130;  Minot  v.  Sawyer,  8  D  could  not  be  permitted  to  redeem 

Allen  (Mass.)   78;  Gerrish  v.    Black,  without  paying  the  amount  of   these 

104  Mass.  400;  122  Mass.  76;  Adams  v.  mortgages.     Baker  v.  Pierson,  6  Mich. 

McKenzie,i8  Ala.  698;  Perrine  v.  Poul-  mj. 

«on,  53  Mo.  309;  Kirkpatrick  v.  Smith,        {t  has  been    held,  however,    that  a 

55  Mo-  3^  railway  company,  in  redeeming  a  prior 

8.  After  Foraolosnre. — In  Collins   v,  mortgage  of  lands  over  which  it  has  a 

Ri^gs,  14  Wall.  (U.  S.)  493,  the  court  right  of  way  need  redeem  only  such 

by  Bradley,  J.,  said :  **To  redeem  prop-  part    of  the  mortgage  as  covers  the 

«rty    which    has    been  sold    under   a  land  taken  for  the  right  of  way,  with- 

mortgage  for  less  than  the  mortgage  out  paying  the   whole  mortgage  debt 

debt,  it  is  not  sufficient  to  tender  the  Dowsr'.  Congdoiif  x6  How.  Pr.  (N.Y.) 

amount  of  the  sale.    The  whole  mort-  571.     See  also  Adams   v,   Bcown.  7 
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at  the  sale  to  make  improvements  on  the  property,  in  good  faith, 
supposing, his  title  to  be  good,  when  coming  to  redeem  he  must 
pay  for  the  improvements,  less  the  rents  and  profits.* 

Local  statutes  have  designated  quite  generally  the  amount  to 
be  paid  on  redeeming  after  foreclosure.* 

b.  Proceedings  to  Enforce  the  Right — (i)  The  Action. — 
The  remedy  for  enforcing  the  right  of  redemption  is  by  suit  in 
equity,  in  those  States  where  the  distinction  between  law  and 
equity  is  still  maintained.'  In  the  code  States  the  proceeding  is 
an  equitable  one  and  governed  by  equitable  rules.^ 


Cush.  (Mass.)  aao;  Parker  v,  Dacres,  The  purchaser  is    not    usually    ac- 

130  U.  S.  43.  countable  for  rents  and    profits,  how- 

When  Part  Only  of  Debt  U  Due. — When  ever.    Gaskell  v,  Viquesney,  laa  Ind. 

an  entry  has   been  made  for  a  breach  244. 

of  condition  in  the   non-payment    of  2.  See  infra,   this   title,    Statutory 

•one  of  several   sums    secured   by  the  Provisions. 

oiortgage,  and   the   mortgagor  wishes  8.  Hill  v,  Payson,  3  Mass.  559;  Par- 

to    redeem,    the    mortgagee    is    not  sons  v.  Welles,  17  Mass.  419;  Douglas 

obliged  to  accept  the  amounts  not  yet  v.  Wood  worth,  51   Barb.   (N.   Y.)  79; 

due;  but  the  court  will  make  a  special  Pell  v,  Ulmar,  18  N.  Y.  139;  Craft  v. 

decree,  upon   the  payment  of  the   sum  Bullard,   i   Smed.  &  M.  Lh.   (Miss.) 

due,  that  the  proceedings  shall  stand  366 ;    Pearce  v.  Savage,  45  Me.  90 ; 

open  until  a  further  sum  shall  become  Woods  v.  Woods,  66  Me.  ao6;  Jackson 

due.    But  where  there  are  two  mort-  v,  Cunningham,  28  Mo.  App.  354. 

gages  upon   the  same  premises,  one  of  See  infra,  this  title,  Statutory  Pro- 

which  is  due  and   the   other  not,   re-  visions, 

demptlon  may  be  had  upon  payment  of  *4n  those  States  where  payment,  or 

that  which  isdue.   Jones  Mort.,  ^  1077;  tender  of    payment,    after   condition 

Saunders  t;.  Frost,  5  Pick.  (Mass.)  259;  broken,  extinguishes    the    mortgage, 

16  Am.  Dec.  394;  Lamson  v.  Sutherland,  and  enables  the  mortgagor  to  recover 

(3  Vt.  309;   Mann  v,  Richardson,  21  the  possession  by  an  action  of  eject* 

Pick.  (Mass.)  355;  Adams  v.  Brown,  7  ment,  no  further  process  is  needed  to 

Cush.  (Mass.)  226;   Deming  v.  Com-  restore  him  to  the  complete  title  in  the 

Ings,  II  N.  H.  474;  Pearce  v.  Savage,  land.     But  where  payment  or  tender 

4^  Me.  90;  Smith  v.  Anders,  21   Ala.  does  not  have   that  effect — as  is  the 

7^2;  Hocker  r.  Reas,  18  Cal.  650;  Davis  case  under  the  common  law  theory — 

v,  Langsdale,  41  Ind.  399;  Preston   v.  the  mortgagor  is  obliged  to  resort  to  a 

Hodgen,  (;o  111.  56;  Tierman  v,  Hin-  bill  in  equity  to  enforce  a  redemption 

man,    16  111.  400;  Magnusson  v.  Wil-  and   cancellation    of    the   mortgage." 

liams,  III  111.  456.  Tiedeman  Real  Prop.  (1884),  ^  352. 

Kortgagea  to  Sooura  Further  Adrsn-  4.  Jones  on  Mort.  (4th  ed.),  ^  1318. 

«aa. — If  he  mortgage  was  given  to  se-  And  see   infra,  this  title,  Statutory 

cure  advances  to  be  made,  and  further  Provisions, 

advances  are  made  under  agreement  The  bill  must  offer  to  pay  whatever 

that  the  mortgage  shall  secure  them,  may  be  found  to  be  due.    Daughdrill 

•uch  advances  must  be  paid  by  the  par-  v.  Sweeney,  41   Ala.  310;    Fouche  v. 

ty  seeking  to  redeem.    Reed  v.  Lans-  Swain,  80  Ala.   iji;  Adams  r.  Sayre, 

dale,  Hard.  (Ky.)  6;  Ogle  v.  Ship,   i  70  Ala.  318;    Lehman  r.  Collins,  69 

A.  K.  Marsh.  (Ky.)  287;  Joslyn  v,  Wy-  Ala.  127;  Stocks  v.  Young, 67  Ala.  341; 

man,   5   Allen    (Mass.)    62;    Stone  v.  Anson  v.  Anson,  ao  Iowa  55;  89  Am. 

Lane,  10   Allen  (Mass.)  74;   Upton  v,  Dec,  514;  Pitman  v.  Thornton,  66  Me. 

South    Reading  Bank,  120  Mass.  153;  469;  Gerrish  v.  Black,  12a  Mass.  76; 

Williamson   v.   Downs,  34  Miss.  402;  Way  v.  Mullett,   143  Mass.  49;  Perry 

Yelverton  v,  Sheldon,  2  Sandf.  Ch.  (N.  v,  Carr,  41    N.   H.  371 ;  Eastman  v, 

Y.)48i.  Thayer,  60   N.   H.  ^08;    Edgerton   v, 

1.  Bradley  v.  Snyder,  14  111,  263;  ^8  McRea,  5  How.  (Miss.)  183;  Hoopes 

Am.  Dec.  564;  Cable  t%  Ellis,  120  111.  v,  Bailey,  a8  Miss.  328;  Holt  v.  Recs, 

^36;  Higinbottom  V.  Benson,  24  Neb.  461.  46  111.  181 ;  Nesbit  v,  Hanway,  87  Ind. 
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(2)  Parties — (a)  PwrUe*  Piaintut  —  The  person  seeking  to  redeem 
is  the  proper  party  plaintiff,  whether  the  original  mortgagor, 
his  heir,  devisee,  assignee,  personal  representative,  or  other 
person  acquiring  the  mortgagor's  interest.^ 

(b)  ParttoB  Defendant.— All  persons  legally  or  beneficially  inter- 
ested  should  be  made  parties  defendant  in  a  bill  to  redeem.' 
Where  there  are  no  other  outstanding  interests  the  mortgagee 
only  is  the  proper  party.  If  the  mortgage  is  in  fee  and  the  mort- 
gagee is  dead,  the  heir  at  law  or  any  other  person,  in  whom  the 
estate  is  vested,  by  devise  or  otherwise,  must  be  made  a  party ;  and 
in  such  case  the  personal  representative  also  may  be  made  a  party. 
But  if  the  mortgage  is  of  a  term  of  years  or  a  leasehold  estate,  the 
personal  representative  of  the  mortgagee  only  should  be  made 
defendant,  for  he  alone  is  interested.* 

400 ;  Beekman  v.  Frost,  18  Johns.  ( N.  gagees,  or  assignees  of  a  mortgage  in 

Y.)  544;  9  Am.    Dec.  346;  Silsbee  v.  whom    the   legal  title   is  vested  are 

Smith,  41  How.  Pr.  (N.  Y.)  418;  Bar-  necessary    parties.     Dias  xk  Merle,  4 

ton  V,  May,  3  Sandf.  Ch.  (N.  Y.)  450;  Paige  (N.  Y.)  257 ;  Winslow  r.  Clark, 

Brobst  r.  Brock,  10  Wall.  (U.  S.)  519;  2    Cans.  (N.    'S'.)    381;  Yelvcrton  r. 

Crews  V,  Treadgill,  35  Ala.  334;  Hard-  Shelden,  2  Sandf.  (N.  Y.)  481;  Essicy 

ing  r.  Pingey,  10  Jur.,  N.  S.  872 ;  Dalton  t*.  Sloan,  16  III.  App.  63;   Woodwari 

w.   Hayter,   7    Beav.    319;    Tasker    r.  r.  Wood,  19  Ala.  213;  Beals  r.  Cobb, 

Small,    3    Myl.    &   C.   63;    Loney   r.  51  Me.  348;  Brown  r.  Johnson,  53  Me. 

Courtnay,  24    Neb.    580;    Kopper  z'.  246;    Posten    r.  Miller,  60  Wis.  494; 

Dyer,  59  Vt  477 ;  59  Am.  Rep.  742.  Rowell  v,  Jewett,  69  Me.  293 ;  Stilwcll 

It  was  held  in  Brown  r .  South  Bos-  v.  Hamm,  97  Mo.  579 ;  Hobart  r.  Ab- 
ton  Say.  Bank,  148  Mass.  300,  in  a  suit  bott,  2  P.  Wms.  643 ;  Norrish  r.  Mar- 
by  the  mortgagor's  grantee,  that  the  shall,  5  Madd.  475. 
offer  to  redeem  was  sufficient  in  pray-        In  an  action  to  redeem  real  propertj 
ing  that  the  plaintiff  be  allowed   to  from  a  mortgage,  brought  after  a  sup- 
pay  such  sum  as  should  be  found  due  posed    foreclosure,   under   which  the 
on  the  mortgage,  and  that  it  was  not  mortgagee    had  bid  in  the  property, 
necessary  that  he  should  offer  to  pay  the  grantees  of  such  mortgagee,  being 
in  such  distinct  terms  as  to  constitute,  in  possession,  are    necessary  parties, 
if  accepted,  an  enforcible  contract.   If,  and  are  to  be  treated  as  assignees  o( 
however,  the  plaintiff    has  paid  the  the  mortgage  in  proportion  to  their 
mortgage,  or  the  mortgagee  has  paid  interests.    Davis    v,    Dutfie,    18  Abb. 
himself    in   rents    and    profits,    it    is  Pr.  (N.  Y.)  360. 
enough  to  aver  payment  and  demand        But  where  the  mortgagee  had  pur- 
an    accounting.      Catterlin    v.    Arm-  posely  complicated  the  case  and  em- 
strong,  79  Ind.  514;  Dennis  v.  Tom-  barrassed  the  mortgagor  by  numerous 
linson,  49  Ark.  568.  conveyances,  the  court  will  relieve  the 

1.  Parties  Plaintiff. — Story's  £q.  PL,  mortgagor     from    Che    necessity    of 

^^182-183;  Jones  on  Mort.  (4th  ed.),  making  all  parties.     Yates  i'.  Hamblv» 

^1098;  Holland  v.  Baker,  3  Hare  68;  2  Atk.  237;  Davis  f.  Duffie,  18  Abk 

Throughton  t».  Binkes,  6  Ves.  573 ;  An-  Pr.  ( N.  Y.)  365. 

derson     v,     Stather,     2     Coll.     209;         If  the  mortgagee  is  only   trustee  for 

Wilton  T'.  Jones,  2  Y.  &  C.  244  (and  another,  the  r«r.v/»i  ^«^ /r».«/ is  a neces* 

cases  cited   in   note) ;    Sutherland    t*.  sary  party  to  a  bill  to   redeem,  unless 

Rose,  47  Barb.  (N.  Y.)  144;  Hilton  r.  some  reason  is  given  why  he  mav  be 

Lathrop,  46  Me  .  297 ;  Wandle  r;.  Tur-  dispensed  with.     Woodward  t*.  Wood^ 

ney,  5  Duer  (N.  Y.)  661;  Putnam   v.  19    Ala.  213;  Wetherell  v,  Collins,  3 

Putnam,  4  Pick.  (Mass.)   139;  Smith  Madd.  255. 

V,   Manning,  9    Mass.    422;  Elliot,  v,        8.  Story's     Eq.    PI.,    (    188:    ]one» 

Patton,  4  Yerg.  (Tenn.)  10;  Dexter  i/.  Mort.,  ^  iioi;  Osbourn  r.   Fallows,  i 

Arnold,  I  Sumn.<U.  S.)  100.  R.   &  M.  141;  Rilev    r.   McCord,  2r 

a.  PartiM  Defiuida&t.^Ali  the  mort-  Mo.  285;    Copeland    r.  Yoakum,  3S 
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(3)  Decree, — The  decree  where  the  plaintiff  prevails,  is  that  he 
may  redeem  within  a  specified  time/  upon  payment  of  the  mort- 
gage debt  and  costs ;  that,  upon  his  so  doing,  the  defendant  shall 
discharge  the  mortgage  and  deliver  up  the  premises ;  and  that, 
upon  default  of  such  payment,  the  bill  be  dismissed  with  costs.* 
When  nothing  is  found  due  to  the  mortgagee,  the  mortgagor  is 
also  entitled  to  a  judgment  of  possession  and  to  a  writ  of  posses- 
sion.* A  dismissal  of  the  bill  to  redeem  or  failure  to  perform  the 
decree  operates,  in  effect,  as  a  foreclosure.* 

(4)  Costs, — As  a  general  rule  the  costs  must  be  paid  by  the* 
plaintiff,   though  he  is  successful.^      But    if   the  defendant  has 


Mo.  349;  Haskins  v,  Hawkes,  108  occasioned  by  fraud,  accident,  or  mis- 
Mass.  379.  See  Jones  v.  Richardson,  take.  But  it  the  negligence  of  the 
85  Ala.  463.  complainant  himself  has  contributed 

The  rule  is  a  general  one,  that  all  to  such  failure  the  extension  usually 

who  may  be  affected   by  the  decree,  will  be  denied.     Segrest  v,  Segrest,  3S 

and  those  only,  should  be  made  parties  Ala.  674;   Brinckerhoif  v,  Lansing,  4 

to  the  bill;  and  that  no  one,  not  made  Johns.  Ch.  (N.Y.)  65 ;  8  Am.  Dec.  538; 

a  party,  is  affected  thereby.  Cilley  x\    Huse,  40  N.  H.  362;   Em- 

Linnell    v.    Lyford,    73    Me.    280;  mons  v,  Vanzee,  78  Mich.  171 ;  Kopper 

Childs  T'.  Childs,  10  Ohio   St.  344 ;  75  r.  Dyer,  59  Vt.  477 ;  59  Am.  Rep.  742. 


Am.    Dec.  512;  Doe  r.  McLoskey,  i 
Ala.  708 ;  Youngman  7'.  Elmira  etc.  R. 
Co.,  65  Pa.  St.  278 ;  Chaddick  v.  Cook, 
32  Beav.  70 ;  9  Jur.  N.  S.  454. 
1.  Time    After    Decree.-^The     time 


2.  Pitman  r\  Thornton,  66  Me.  469; 

Bremer  r.  Calumet  Canal  etc.  Co.,  127 

111.  464. 
S.  Gerrish  x\  Black,  122  Mass.  76, 
4.  Jenkins  v,  Eldridge,  i  Woodb.  & 


within  which  redemption  is  to  be  made  M.  (U.S.)  61;  Stevens  i'.  Miner,  no 

after  decree  rests  in  the  discretion  of  Mass.  57 ;  Sherwood  t-.  Hooker,  i  Barb, 

the  court  usually.    It  is  frequently  six  Ch.  (N.Y.)  650;   Perine  r*.  Dunn,  4 

months.     Perine   v,   Dunn,   4    Johns.  Johns.  Ch.  (N.Y.)  140;  Beach  7'.  Cooke, 

Ch.  (N.Y.)  140;  Waller  v.  Harris,  7  28  N.  Y.  535;  86  Am.  Dec.  260;  Bolles 

Paige  (N.Y.)  167 ;  Dunham  v,  Jackson,  v,  Duflf,  43  N.  Y.  474;  Quin  f.  Brittain, 

6  Wend.  (N.Y.)  22;  Decker  v.  Patton,  Hoflfm.  Ch.  (N.  Y.)  353;  Shannon  r. 


120  111.  464;  20  111.  App.  210;  Hollings- 
worth  I'.  Koon,  117  111.  511. 

But  the  circumstances  of  the  partic- 
ular case  frequently  regulate  the  time. 
Clark  r;.  Reyburn,'8  Wall.  (U.  S.)  324; 


Speers,  2  A.  K.  Marsh.  ( Ky.)  311. 

6.  OoBtB  to  be  Paid  By  Plaintiff. — In 
Wetherell  v.  Collins,  3  Madd.  255,  the 
Vice-Chancellor  said :  "It  seems  at 
first  sight  a  great  hardship  that  the 


Decker  v.   Patton,  20   111.   App.  210;  mortgagor  is  to  pay  the  costs  of  per- 

Murphy  V.  New  Hampshire  Sav.  Bank,  sons  claiming  under  the   mortgagee^ 

63    N.    H.    362;   Bremer  v,    Calumet  but  it  is  the  constant  course  of    the 

Canal,  etc.,  Co.,  127  111.  464;   Miles  v.  court,  and  it  is  to  be  supported  on  thi» 

Stehle,  22  Neb.  740.  principle  :    that,  at  law,  after  a  mort- 

Bxtdnslon  of  Time. — The  time  stated  gage  is  forfeited,  the  estate  is  the  ab- 

in  the   decree  will  not  be   extended  solute  property  of  the  mortgagee,  and 

usually    to    allow    redemption    to  be  he  may  deal  with  it  as  his  own;  and 

made  after  the  time  has  elapsed.    Jen-  that  if  the  mortgagor  comes  for  the 

kins  V.  Eldridge,  i   Woodb.  &  M.  (U.  redemption  which  the  equity  of  this 

S.)    61;    Brinckerhoff    v,   Lansing,   4  court  gives  him,  it  must  be  upon  the 

Tohns.  Ch.  (N.Y.)  65  ;  8  Am.  Dec.  538;  terms  of  indemnifying  the  mortgagee 

Monkhouse  v.  BedJtord,  2  Madd.  382 ;  from  all  costs  arising  out  of  his  legal 

Perine   v,  Dunn,  4  Johns.  Ch.  (N.Y.)  acts." 

140;   Chicago  etc.  K.  Co.  v,  Fosdick,        See  Harper  t;.  Ely,  70  111.  581;  Slee 

106  U.  S.  70;  KoUe  V.  Clausheide,  99  v.  Manhattan  Co.,  i  Paige  (N.  Y.)  48; 

Ind.  100.  Benedict  r.  Gilman,  4  Paige  (N.  Y.) 

An  extension,  however,  has  been  al-  58;    Blum  t'.  Mitchell,  59    Ala.    53c; 

lowed   to  enable  contribution   to    be  Vroom  r.  Ditmas,  4  Paige  (N.  Y.)526; 

made;  or  w^here  the  failure  to  pay  was  Brock  way  v.  Wells,  1  Paige  (N.  Y.) 

20  C.  of  L.— i^Q  G25 
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refused  a  previous  tender  of  a  sum  sufficient  to  cover  principal, 
interest  and  costs,  the  plaintiff  will  not  be  compelled  to  pay  the 
costs  of  the  suit  to  redeem.*  And  costs  of  a  previous  foreclosure 
need  not  be  paid  by  a  junior  incumbrancer  not  made  a  party  to 
that  foreclosure,  and  who  subsequently  seeks  to  redeem.* 

6.  How  Bight  Is  Lost  or  Barred — a.  In  General. — The  right  of 
redemption  is  barred  by  a  valid  foreclosure  to  which  the  person 
claiming  the  right  was  made  a  party.* 

By  his  own  conduct,  such  as  to  raise  an  estoppel,  one,  other- 
wise entitled  to  redeem,  may  preclude  himself  from  enforcing  the 
right.* 

b.  Limitation;    Laches;    Lapse  of  Time. — The  right  to 

redeem  may  be  barred  by  lapse  of  time.  The  Statute  of  Limita- 
tions  is  applied  by  analogy ;  whenever  lapse  of  time  will  bar  an 
entry  at  law,  it  will  in  like  manner  preclude  the  right  of  redemp- 
tion  in  equity.     Unless  otherwise  fixed  by  statute  the  period  is 

617;  Phillips  V,  Hulsizer,  20  N.  J.  Eq.  Nesbit  v.  Hanwaj,  87  Ind.  400;  Bitei 

308;  Bean  v.  Brackett,  35  N.  H.  88;  v.  Ruddick,  2  Iowa  423;  65  Am.  Dec 

Sessions   v,   Richmond,    i    R.   I.   298;  774;  Johnson  r.  Harmon,  19  Iowa  56; 

Hosford  r.  Johnson,  74  Ind.  479;  Wells  Gower  v,   Winchester,   33   Iowa  301; 

V,  Van  Dyke,  109  Pa.  St.  330;  Turner  Bunce  v.  West,  62  Iowa  80;  Fanrcll 

V.  Johnson,  95  Mo.  431.  v.  Murphy,  2  Wis.   533;  Murphy   v. 

When  Frivolous  Defense  Bet  Up. — If  Farwell,9Wis.  102;  Sellwood  i^.  oraj, 

the  defendant  sets  up  an  unwarranted  11  Oregon  534. 

defense,   or   one   which   wholly   fails,        4.  Where    the    plaintiff,  being  the 

and  thereby  makes  unnecessary  delay  owner  of  a  right  in  equity  to  redeem 

and  expense,  he  may  be  compelled  to  land  under  mortgage,  encouraged  the 

pay  costs.    Davis  t*.   Duffie,   18  Abb.  defendant  to  purchase  the  mortgage, 

Pr.  (N.  Y.)   360;    Barton  v.   Mav,  3  saying  that  the  land  was  not  worth 

Sandf.  Ch.  (N.  Y.)  450;  Still  v.  Suz-  more  than  the  sum  due  on  the  mort- 

zell,  60  Vt.  478 ;  Turner  v,  Johnson,  95  gage,  and  that  he  would  never  redeem. 

Mo.  431.  and    thereupon    the    defendant   pur- 

1.  Grugeon  v,  Gerrard,  4  Y.  &  C.  chased  the  mortgage  and  made  ex- 
128;  Hanner  v.  Priestly,  16  Beav.  569;  pensive  improvements  on  the  land,  it 
Van  Buren  i;.  Olmstead,  5  Paige  (N.  was  held  that  the  plaintiff  was  not 
Y.)  9;  King  V.  Duntz,  11  Barb.  (N.Y.)  entitled  to  the  aid  of  a  court  of  equity 
191.  See  also  Meigs  v,  M'Farlan,  72  to  enable  him  to.  redeem.  Fay  v. 
Mich.  194.                                                 ,  Valentine,  12  Pick.  (Mass.)  40;  22  Am. 

When    both    parties    are    at    fault,  Dec.  397. 

costs    will    be    divided.      Perdue     v.  In  like  manner  if  he  stands  idly  by 

Brooks,  85  Ala.  459 ;  Hollingsworth  v.  and  does  not  disclose  his  title,  he  may 

Koon,  117  111.  511.  lose  his  right  to  setup  his  claim  to  re- 

2.  Gage  V.  Brewster,  31  N.  Y.  218;  deem.  Fay  v,  Valentine,  12  Pick. 
Gaskell  v.  Viquesney.  122  Ind.  244.  (Mass.)  45;  22  Am.  Dec.  397;  Park- 
See  Sanders  v.  Peck,  131  111.  409.  hurst  x\  Van  Cortland,  14  Johns.  (N. 

3.  This  proposition  is  elementary,  Y.)43;  7  Am.  Y>e:.  427;  Niven  r.  Bel- 
and  is  supported  by  all  the  authorities,  knap,  2  Johns.  (N.  Y.)  573;    i   Fon- 

Redemption  may  be  had  after  fore-  blanque  Eq.  161 ;  Savage  i*.   Foster,  9 

closure  by  one  entitled  to  redeem  and  Mod.  R.  35. 

not  made  a  party  to  the  foreclosure ;  as  In  Niven  i\  Belknap,  2  Johns.  ( N.  Y.) 

to   him  the   proceeding   is  a   nullity.  580,  the  court   by  Thompson,  Ch.  J, 

Miner  v.   Beekman,    50   N.  Y.    337;  said:    "When  a  man  has  been  silent, 

Pratt  v.  Frear,  13  Wis.  462 ;  Wiley  v,  when  in  conscience  he  ought  to  have 

Ewing,     47     Ala.    418;      Hodgen    zk  spoken,  equity  will  debar    him  from 

Guttery,    58   111.  431 ;  Smith   x>.  Sin-  speaking    when    conscience    requires 

clair,  10  111.  108;  Strang  r.  Allen,  44  him  to  be  silent.'* 

ill.  428;  Murdock  v.  Ford,  17  Ind.  52 :  When  the  mortgagor  has  consented 
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usually  held  to  be  twenty  years.'  The  time  has  been  fixed  by 
statule  in  England*  and  in  some  of  the  States,"  where  the  stat- 
ute applies,  the  cause  of  action  does  not  accrue  until  the  mortgagee 
enters,  and  takes  actual,  open  and  adverse  possession  of  the  mort- 
gaged premises.* 

to  1  public  taXe  of  the   premises,  aided  In  an  anonymous  case,  3  Atk.  313, 

and  assistedlncirculatingnoticethere-  Lord   Hardwlcke  said:     "The  rule  in 

of,  and   received   the   amount  of   the  relation   to   redemptions,    which    has 

purchase  money,  and  the    purchaser  been  established  in  this  court  for  some 

his  gone   Into  possession    and    made  time,  and  which   is   analogous  to  the 

Iirge  improvements,  it  is  held  thatthe  Statute  of  Limitatione,  is  a  verj  right 

mortgagor  could    not   afterwards   re-  and  proper   rule;  after  twenty  years' 

deem.   Wright  v.  Whithead,  14  Vt.  168,  possession  of  the  mortgagee  he  should 

1.  Hughes   V.    Edwards,   9    Wheat,  not  be  disturbed,  otherwise  it  would 

(U.  S.)  ^;  Siicerii.Bankof  Pittsburg,  make  property  very   precarious,  and  a 

16H0W.  (U.  S.)  s7i;  Brobst  K.  Brock,  mortgagee  would  be  no  more  than  a 

10   Wall.    [U.   S.)  537;   Elmendorf  v.  bailiff  to   the  mortgagor,  and  subject 

Taylor,  10  Wheat.  (U.  S.)  153',  Fox  v.  to  an  account  which  would  be  a  great 

Blossom,    17    Blatchf.    (U.    S.)    35a;  hardship." 

Amory  v.    Lawrence,  3  Cliff.  (U.  S.)  In  Dexter  v.  Arnold,  i    Sumn,  (U. 

5J3;  Barron  P.  Martin,   19  Ves.  337;  S.)   117,  the  court  by   Story,  J.,  said  : 

Blake    V.    Foster,    3  Ball.  &    B.   403;  "Generally  speaking,  no  lapse  of  time 

Maury  f.  Mason,  8  Port.  (Ala.)  lli;  will  bar  the  right  to  redeem,  so  long 

Gunn  u.  Brantley,  3i   Ala,  644;  Coyle  as  the  mortgage  has  been  treated  be- 

I'.Wilkins,  57  Ala.  108;  Byrd  v,  Mc-  tween  the  parties  as  a  subsisting  mort- 

Daniel,  33  Ala.  iS;  Guthrie  v.   Field,  gage,  and  security  only.     But  if   the 

ai  Ark.   379;  Grattan  v.  Wiggins,  33  mortgagee   has  been  in  posseseion   of 

Ca],  16;  Arrington  v.  Liscom,  34  Cal.  tlie  premises  for  twenty  years,  taking 

366;  94  Am.  Dec.  733 ;  Taylor  r.  Mc-  the  profits  without  any  account  or  act 

Clain,  60  Cal.  651 ;  Bunce  i>.  Wo  I  colt,  done,  by  which  he  admits  himself  to 

2   Conn.    17;    Jarvis   v.   Woodruff,  33  hold  it  as  a  qualified  estate,  the  equity 

Conn.  548;  Morgan  I'.  Morgan,  10  Ga.  of  redemption  will  be  presumed  to  be 

'"     ■  "               '  "                  19  Ga,  extinguished,   or    abandoned    by    the 

. ,    ,.   , , -.1.  139;  mortgagor;  and  a  bill  to  redeem  will 

Caldwell,  91   111.  419;  Craw-  not  be  entertained  by  a  court  of  equity. 

ford  V.  Taylor,  41   Iowa  360 ;  Lindsey  Tl^is,   as   a   general   principle,   is   not 

V.  Delano,   78  Iowa   350;  Blethen   v.  denied;  and  is  too  clearly  established 

Dwinal,  31;  Me.  556 ;  Roberst  v.  Little-  by  the  authorities  to  admit  of  doubt." 

field,  48  Me,  61';   Randall  v.  Bradley,  3,  3  &  4  Will.  IV  ch.  17,   f)  18.     See 

65  Me.  43;  McPherson    v.  Hayward,  Jones  on  Mort.  (4th  ed.),   %   1 145,  note. 

Bi   Me.  319;    Hertle  11.  McDonald,   1  The  plaintifi  ina  bill  to  redeem  may 

Md.    Ch.   138;    3  Md.   366;  Crook  v.  be  debarred  from  his  right  to  redeem 

Glenn,  30  Md.  70;  Ayers  v.  Waite,  10  by  improper  delay  in  prosecuting  his 

Cush.  (Mass,)  73;  Stevens  !>.  Dedham  suit  after  it  is  commenced.     Bancroft 

Institution  etc.,   129  Mass.  547 ;  Cook  v.  Sawin,   143  Mass.  144.     In  this  case 

I*.  Finkler.  9  Mich.  131 ;  Reynolds  v\  the  bill  was  tiled  a  few  days  before  the 

Green,  10  Mich.  355 ;  Hoffman  v.  Har-  expiration  of  (he  time  limited,  and  no 

rington,  33  Mich.  393;  McNair  v.  Lot,  subpccna  was  taken  out.     It  was  held 

14  Mo.  28s ;  84  Am.  Dec.  78 ;  Tripe  v.  not  to  be  error  to  dismiss  the  bill  two 

Marcy,     39    N.    H,    439;     Chapin    v.  years  afterwards,   on  the   defendant's 

Wright,  41   N,   ].   Eq.  438;   Moore  tj.  motion. 

Cable,   I    Johns.     Ch.    (N.    Y.)    385;  S.  See   infra,   this   title,    Statutory 

Demarest  v.  Wynkoop,  3  Johns.  Ch.  Provisions. 

;N.  Y.)  lag;  8  Am.  Dec.  467:  Miner  4.  THen  StatnM  BbbUu  to  Rim.— In 

V.  Beekman,   50  N,  Y.  337 ;  Bailey  v.  Knowlton  v.  Walker,   13  Wis.  375,  the 

"arter,    7   Ired.    Eq.    (N.   Car.)    aSa ;  court  by  Dixoti,  Ch.  J.,  said:     "There 

Varborough     i'.     Newell,     10     Yerg.  is  no  doubt  in  our  minds  that  in  such 

Tena.)   376;  Knowlton  ».  Walker,  13  case   the   sUtutory  period  dates  only 

Wis.  364;  Ross  V.  Norvell,  i   Wash,  from  the   time   the   mortgagee   takes 

:Va,)i4;  I  Am.  Dec.  413.  actual,  open  and  notorious  possession 


XadmptlOB  DOBk  If 

The  usual  e 
tion  as  in  othei 
Tlic  mortgafjet 
vent  the  runni 


of  the  premises.  ' 
to  admit  of  tiiscu! 
See  also  Waldo 
Montpjmerv  *.  C 
Warder  f.  finsler 
t:  LeRoy,  49  Ci 
Sibley.  SON.  Y.  i 
38  Miss.  574;  77/ 
Seitn  V.  Harrison. 
r.  Beekman,  14  A 


a8i ;   Babcock  v,  ' 

H.)  289;   Hird  v,  J 

After    ForaclOBU 


439. 

1.  luftmey  and  1 
lime  alter  tlie  dUi 
fancy  or  covertur 
will  be  allowed  it 
Gcnner  v.  Trace 
Proctor  V.  Cowpii 
V.  Harvey.  3  P.  \\ 
*.  Wade,  17,  VeB. 
7  Can.  L,  I.  43;  C 
Jjohns.  Cli.  (N. 
467;Hertlei'.  Mel 
Snavelv  v.  Pickle 
AtidiriR  I'.  Davis, 
Dec.  658;  llanfori 
486;  Wells  V.  M 
hugli  V.  Anderson 
aSt);  3  Am.  Dec.  1 
CracWen,  9  Leifjli 
Com.,  4  Mass. 
eline.  130  Ind.  590 

Abience  From  t 

see  Clinton  Co. 
Phillip;  V.  Sinciai 
son  V.  Kirkwood.i 
Eldridge,  14  Mi 
NoEcle,  i^Minn. 
War— The  ope 
has  been  held  to  b 

foreclosure  during 
•on,    10    Wall.  (I 
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by  recital  in  a  deed,*  will,*  or  mortgage,'  or  by  any  writtei 
tract  or  promise.*  So  the  acts  of  the  mortgagee  may  cons 
an  acknowledgment.  If  he  makes  an  assignment  of  the 
jage,"  or  begins  proceedings  to  enforce  the  lien  or  deb 
thereby  recognizes  the  mortgage  as  a  subsisting  lien. 

The  burden  of  proof  lies  with  the  mortgagor  to  show  tha 
session  for  the  statutory  period  is  not  a  bar.  The  presun 
is  that  the  right  of  redemption  is  gone  after  the  mortgagee' 
icssion  has  continued  for  that  length  of  time ;  and  the  onm 
the  mortgagor  to  defeat  the  presumption.' 

7.  Statutory  Frovisioiu. — The  statutes  of  the  States  all  mali 
>,  in  some  form,  as  to  the  existence  and  exercise  of  the 


1.  Becltml     In     DMd, — Hansard      v.  clent  as  a  bar  if  sufficiently   cle 

rtardjr,  18   Ve».   4.iiSi  Carew   w.  John-  unequivocal, 

ilon,    a    Sch.    &   l^r    180;  Jayne   v.  But  It  has  been   questioned    v 

Hughes,  10  Exch.  43a;  Lucas  i>.   Den-  parol    admUetoiis   by    the     mo: 

lison,  7  Jur.  1111;  Cape  Girardeau  Co.  will      estop       him.      See      Re( 

J.     Harbison,    58    Mo.    90.     See    also  Postlethwaite,  Coop.   Eq.   161; 

Jiddel    V.  Brizzolara,   56  Cal.  374;  64  v.   PelJ,  I   Johns.  Ch.    (N.  Y. 

i^al.  31:4.  Dealer  v.  Arnold,  3  Sumn.(U.  i 

a.  IMTlM  by  wm.— A  recital  in  a  will  Shepperd  -a.    Murdock,  3   Murj 

)j  which  the  testator  directs  a   cert^Jn  Car.)  J18 ;  Fenwick  ».  Macev, 

iisposition  of  the  moneyin  case  of  re-  (Ky.)  176;   Walthol  f .  Johnsin. 

lemption,   is    an   acknowledgment   of  (Va.)  275;  Hough  «,  Bailey,  33 

he  right  to  redeem.     Lake  f.  Thomas,  288;  Perry  n.Marslon,  1  Bro.  1 

t   Ves.    17;  Ord   -u.   Smith,  2  Eq.  Caa.  397;  Whiting  p.   White,  Coop. 

\br.  600.  Rayner  v.  Oastler,  6  Madd.  274. 

But  if  the  mortgagee,  in  possession  of  6.  Aaslgnment. — An    asalgnm 

he   mortgaged    property,    devises  the  a  mortgage  as  security  for  a  del 

lame  aa  his  estate,  it  is  an  assertion  of  mortgagee   in   poesession,  Is    e' 

itie  adverse  to  the  claim  of  mortgagor  that  the  mortgage  is  redeemable. 

0  redeem.  Kohlhelm  v.  Harrison,  34  v.  Bovd.  3  Sandf.  Ch.  (N.  Y.}  51 
^iss.  457.  g.  BUI    to    ForeolOM— If  the 

i.  MortCKva. — A  recital   in   a    mort-  gagee  commence  proceedings  t< 

jage  that  it  is  made  subject  to  a  prior  close,  he  thereby  recognizes  the 

ine  executed   by  the   mortgagor,  and  gage    as    a    subsisting   lien,    ai 

rxisting  on  the  same  premises,  is  suffi-  mortgagor  may.  thereafter,  witi 

:ient  as  an  acknowledgment  of  indebt-  statutory  period,  file  a  bill  for  r 

^dness  on  the  prior  mortgage   to  take  tion.    "It  would  be  wholly  incoi 

t   out   of   the   Statute  of  Limitations,  for  the  mortgagee   to  claim  tha 

)oth  as  to  mortgagor  and  a  subsequent  Is  no  right  of  redemption  after 

;rantee    of   the    premises    from    him.  undertaken    such    proceedings 

Larimer  v.  Butler,  36  Iowa  ,^76.  such  a  right."    Jones  on  MorU 

4.  TertMl    Admlailoiu.—See    on  this  See  also  Robinson  v.   Fife,  3  O 

mint  generally,  Mosely  v.   Crocket,  9  ^51;  Calkins  v.  Calkins,  3   Ba 

*ich.   Eq.   (S.   Car.)    339;  Kermdt  »,  Y.)3oq;  Conway  f.  Shrimpton 

?orterfie!d,  56  Iowa  412;  Schmucker  v.  P.  C.  187. 

5iberf,  18  Kan.  104;  Southard  v.  Pope,  An  answer  to  a  suit  In  equi 

1  B.  Mon.  (Ky.)  361 ;  Snavely  v.  have  the  same  effect.  Hodtef.  I 
?ickle,  39  Graft.  (Va.)  27;  Lyon  n.  6  Madd.  181 ;  Goode  v.  Job.  I  E 
McDonald,  ji  Mich.  455;  Murphy  v.  6;  Deiler  r.  Arnold,  I  Sumn. 
:oates,  T3  N.  J.  Eq.434;  Hall  t/.  Fel-  109;  3  Sumn.  (U.  S.)  152;  Sti 
on,  105  Mass.  516;  Havwood  v.  Ens-  Henry,  6  Md.  207;  61  Am.  Dc 
ey,8  Humph.'(Tenn.)'46o;  Wells  v.  Erskine  ».  North,  14  Gratt.  (Va. 
^arter,  56  Cal.  343.  T,  Barrow  v.    Martin,  19    Vi 

VertalAdmlMloiu.— It  has  been  held  Robinson    v.  Fife,    3   Ohio    Si 

hat  verbal   admissions  may   be  sulli-  Reynolds  ■v.  Green,  10  Mich.  355 
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of  redemption,  corresponding  in  some  respects,  and  differing  in 
others.^ 

1.  Alabama — Code  1876,  ^§  2877  *'  ^^^^^  ^7  Paying  the  purchaser  the 
seq.  Redemption  may  be  made  within  amount  of  the  purchase  monejr  and 
two  years  after  foreclosure  sale.  The  other  assessments,  etc.,  and  interest  at 
debtor  must  refund  the  purchase  money  twelve  per  cent.  Another  mar  like- 
with  interest  at  ten  -  per  cent,  per  wise  redeem  within  sixty  days  after  the 
annum,  and  all  lawful  charges.  Pay-  last  redemption ;  and  successive  re- 
ment  must  be  made  also  for  permanent  demptions  may  be  made  within  inter- 
improvements  made  on  the  premises  vals  of  sixty  days, 
after  sale.  And  see  Waldcn  v.  Speig-  Delaware — Rev.  Code  1874,  p.  687. 
ner,  87  Ala.  390 ;  Nelma  i'.  Kennon,  Foreclosure  is  by  scire  facias,  Tudg- 
88  Ala.  329;  Pryor  v,  HoUinger,  88  ment  of  levari  facias  is  entered,  and 
Ala.  405.  the  premises  are  sold  on  execution. 

Arkansas — Mansfield's  Dig.  188^  ^^  After  confirmation  of  such  sale,  title 

4759-4763.      Foreclosure    proceedings  becomes    absolute    in   the    purchaser 

may  be  stopped  at  any  time  before  de-  thereat  and  no  redemption  can  be  had. 

cree,  on  payment  of  the  amount  due,  Florida — Bush's  Dig.  Stat,  p.  330. 

with  interest  and  costs,  or  within  one  Foreclosure  is  made  usually  by  ped- 

year  after  the  sale,  on  payment  of  the  tion  in  courts  of  common  law,  praying 

price  paid  at  the  sale  and  interest  at  that  mortgagor  and  all  persons  under 

ten   per  cent.    The  right  to  redeem  him  be  barred  of  all  equity  of  redemp* 

after  sale  may  be  waived  b}*  the  mort-  tion.    This  being  granted  and  execu- 

gagor  by  a  special  clause  in  the  mort-  tion  issued,  there  is  no  redemption. 

I^age.    See  Wood  v.  Holland,  53  Ark.  Georgia — Code  1882,  §§  1964,  396a- 

69.  39^*     I^  possession  is  given  the  mort- 

California — Code  Civ.  Proc.  1885,  %%  gagee,  the  mortgagor  may  redeem  at 

346,  3^7.    Action  to  redeem   may  be  any  time  within   ten  years  from  the 

brougnt  unless  there  has  been  a' con-  last  recognition  of  the  right  of  redcmp- 

tinuous  and  adverse  possession  for  five  tion  by  the  mortgagee, 

years  after  breach  of  some  condition  of  Statutes  provide  a  mode  of  foredo- 

the  mortgage.     If  there  are  more  than  sure  at  law  which  is  usually  an  adequate 

one  claiming  the  right,  some  of  whom  remedy.    Judgment  is  entered  for  the 

are  not  entitled  to  maintain  the  ac-  amount  due,  and  the  property  is  or- 

tion,  any  one  who  is  entitled  may  re-  dered  to  be  sold  in  the  manner  of  a 

deem  a  divided  or  undivided  part  of  sale  on  execution ;  from  this  there  is 

the  premises,  according  to  his  interest,  no  redemption. 

by    paying  his   proportionate    share.  Idaho— Rev,  Stat.  1887,  (§  449i-4499» 

See  Frink  r^  LeRoy,  49  Cal.  315 ;  Hall  Code  Civ.  Proc,  i  166,  an  action  to  re- 

#.  Arnott,  80  Cal.    348;    Warder  v,  deem  may  be  ma1ntained,unless  adverse 

Enslen,  73  Cal.  291.  possession  of  the  premises  shall  have 

Connecticut — Genl.  Stat.  1875,  p.  358.  been  held  continuously  for  five  years. 

Foreclosure  proceedings  may  be  stop-  Redemption  from  purchaser  may  be 

ped  any  time   before   decree  if    the  had  within  six  months  after  sale,  on 

amount  due,  with  interest  and   costs,  paying  the  amount  of  the   purchase 

be  brought  into  court.    The  court  may  money,  with  twelve  per  cent.,  together 

limit  the  time  within  which  redemp-  with  the  amount  of  any  assessment  or 

tion  may  be   made  after  sale ;  and   if  taxes  which   the  purchaser  may  have 

not  macle  within  the  time  so  limited,  paid    after  the  purchase.    Successive 

the  title  becomes  absolute  in  the  mort-  redemptions  may  be  made  within  sixty 

gagee.  days  after  the  preceding  redemption, 

Dakota — Comp.  Laws  1887,  §^  4338,  but  not  later  than  six   months  after 

5150-5159,  5421.     Every  person  having  sale,  by  paying  the  last  redemptioner** 

an  interest  in  property  subject  to  a  amount  and   expenses,  and  four  per 

lien,  has  a  right  to  redeem  it  from  the  cent,  in  addition. 

Hen,  at  any  time  after  the  claim  is  due,  Illinois^Sttirr  &  Curtis'  Ann.  SUt, 

and    before    his    right    is  foreclosed,  ch.  77,  ^§  18-26.    Redemption  maybe 

After    sale  on  mor&age    foreclosure,  made   at    any    time    within     twelve 

the   parties  so  entitled   may    redeem  months   after   sale    by    paying     the 

within  one  year  from  the  day  of  sale,  amount  bid  with  Interest  at  eight  per 

in  the  same  manner  as  from  execution  cent.  After  twelve  months,  and  within 

630 
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Buutor;  FtotUImu 


fifteen,  judgment  creditors  tn».j  re- 
deem. Purchasers  of  the  equilv  of 
redemption  have  twelve  months.  'Suc- 
cessive redemptions  may  be  made 
within  s\^\j  days  from  the  last  re- 
demption. See  Dunn  v.  Rodeers,  43 
111.160;  Farrell  t;.  Parlier,  so  III.  374; 
Seligman  V.  Laubheimer,  58  111.  134; 
Bo2Brth  I'.Largent,  ij8  lil.gs;  Lynch 
r.  Jackson,  18  111.  App.  t6o. 

/■rfioKd— Rev.  SUt.  1881,  44  394.  Re- 
demption may  be  had  by  any  one 
having  an  interest  in  the  property 
within  one  year  from  the  date  ol  sale, 
by  paying  to  the  purchaser,  or  to  the 
clerk  ol  the  court  from  which  the  or- 
der of  sale  was  issued,  for  the  use  of 
■he  purchaser,  the  amount  of  the  pur- 
chase money  with  interest  at  eight  per 
cent.  See  Davis  ti.  Langsdale,  '  ' 
399;  Vaughan    v.    Dowden. 


4.  Ind. 
:e    Ind. 


406;  Paxton  r.  Sterne  (Ind.  1891), 26 
N.  E.  Rep.  SS7. 

The  statutory  period  of  fifteen  years 
applies  to  actions  to  redeem.  Bar  v. 
VanaUtine,  iio  Ind.  590. 

/oua—McC Iain's  Ann.  Code  1888,  44 
4330-13S3'  Ths  owner  of  the  equity 
may  redeem  within  one  year  from  the 
day  of  sale,  and  is  entitled  to  posses- 
sion until  then.  Creditors  may  re- 
deem after  six  months  and  before  nine 
months  have  expired,  during  which 
time  creditors  may  also  redeem  from 
each  other.  The  amount  of  the  debt, 
costs,  and  interest  at  ten  per  cent,  must 
be  paid.  At  the  end  of  the  year  the 
sheriff  maiies  a  deed  to  the  person  en- 
titled to  it  The  general  provisions  as 
to  redemptions  ^om  execution  sales 
apply  to  foreclosure  sales.  See  Davia 
V.  Spaulding,  36  Iowa  610;  Barrett  v. 
Blackmar,  47  Iowa  565 ;  Stoddard  v. 
Forbes,  13  Iowa  396:  Johnson  v.  Har- 
mon, 19  Iowa  56;  Todd  V.  Davey,  60 
Iowa  531;  Hurn  v.  Hill.  70  Iowa  36; 
Harms  i'.  Parmer,  73  Iowa  446;  Lamb 
r.  Feely,  71  Iowa  741 ;  Newell  v.  Pen- 
nick,  61  Iowa  113;  Lamb  v.  Weat,  75 
Iowa  399;  Llndseyi'.  Delano.  78  Iowa 
3So;  Clayton  v.  Ellis,  50  Iowa  jgc; 
Dobbins  v.  Leesch,  53  Iowa  304; 
Sieben  v.  Beeker,  53  Iowa  J4;  Kil- 
bride V.  Munn,  s^  Iowa  44J  ;  Rush  v. 
Mitchell,  71  Iowa  333;  Tharp  f,  For- 
rest. 76  Iowa  19^;  Burham  v.  Fritz,  4 
McCrary  (U.S.)  410. 

Kamai—G^n.  Stat.  18S9,  44  449s, 
5468  and  7380.  The  general  provisions 
■■  to  redemption  from  execution  sales 
apply.  Foreclosure  is  by  suit  for  the 
debt,  whether  the  plaintift  asks  to  have 
the   mortgaged    property    applied    in 


payment  or  not.  Judgment  is  a  per 
sonal  judgment,  and  no  sale  can  b 
made  except  in  pursuance  of  sucl 
judgment.  After  snle  there  can  be  ni 
redemption.  See  Kirby  -u.  Childs,  |. 
Kan.  479;  Milla  v.  Ralston,  10  Kan 
160. 

KcHtatky—Gtn.  Stat,  :S73,  ch.  71.  4 
4.  16;  Code  1867,  4  403,  An  action  t 
redeem  a  mortgage  of  real  estate,  will 
or  without  an  account  of  rente  ani 
profits,  may  be  maintained  by  th 
mortgagor  or  those  claiming  unde 
him,  unless  the  mortgagee  has  hel 
adverse  possession  of  the  mortgagei 
premises  for  fifteen  years.  No  inter 
locutory  judgment  is  now  necessari 
and  final  judgment  may  be  given  11 
the  first  instance.  No  redemption  I 
allowed  after  sale.  See  Chambert  t 
Keene,  i  Mete,  (Ky.)  189. 

I^ouhiaRa — After  sale  there  can  b 
no  redemption.  See  Watson  f.  Bon 
durant,  II  Wall.  (U.S.)  123;  Walke 
V.  Villavaso,  36  La.  Ann.  43 ;  Qjiertie 
i>.  llille,  18  La.  Ann.  65;  Gentis  t 
Blasco,  15  La.  Ann.  104;  Taylor  i 
Pearce,  i^  La.  Ann,  564, 

^ninr^— Rev.  Stat,  1883,  ch.  90,  44  6 
31,     Redemption  may  be  made  withh 


thre 


after 


foreclosure  proceedings.  If  Che  mod 
gagee  refuses  a  lender,  suit  may  b 
brought  within  one  year  after  lender 
If  the  mortgage  is  fraudulent.  In  whol 
or  in  part,  an  Innocent  assignee  of  th 
mortgagor    may    bring    suit    withou 

Maryland— Ylc^.  Code  1878.  art.  6< 
44  S",  ft  seq.  After  sale  the  right  0 
redemption  is  gone.  Dorsey  ?>.  Dorsej 
30  Md.  513 ;  96  Am.  Dec.  633. 

Massackasetls—Vxib.  Stat.  i88i,  cl 
181,  44  ^'~37-  Redemption  may  bi 
had  at  any  time  within  three  year 
after  possession  has  been  taken  for  th 
purpose  of  foreclosure.  The  party  en 
titled  to  redeem  may,  at  any  tim 
within  the  three  years,  and  either  be 
fore  or  after  breach  of  condition,  brin 
a  suit  for  redemption  without  previou 
tender,  and  may  therein  olTer  to  pel 
form  the  conditions  of  the  mortgagi 
If  tender  be  made  of  the  whole  But 
due  on  the  mortgage  within  the  thre 
years  limited  for  redemption,  and  it  b 
not  accepted,  suit  may  be  brought  a 
any  time  within  one  year  alter  Cendei 
It  the  tender  was  insufficient,  redemp 
tion,  nevertheless,  may  be  had  withi 
the  three  years.  See  Ayers  v.  WaiK 
10  Cush.  ("Mass.)  73;  Van  Vronker  i 
Eastman,  7  Met   (Mass.1   1571  Fulle 
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T.Russell,  6  Gray  (Mass.)   128;   An-  lien  creditor  may   redeem  within  six 

thony  7'.  Pierce,  108  Mass.  254;  Brown  months,  on  paying  the  amount  of  the 

V.  South  Boston  Sav.  Bank,  148  Mass.  purchase  and  two  percent  a  month 

300;  Barnes  t^.  Boardman,  152  Mass.  391.  thereon,  and   all    assessments,   taxes, 

Michigan — How.  Ann.  Stat.  1882,  ^§  etc.,    together    with  any    prior  liens 

6701,  8507.     When  the  foreclosure  sale  paid,  and  interest  thereon.  Successive 

is  effected  by  advertisement,   redemp-  redemptions  may  be  made  within  in- 

tion   can  be  made  at  any  time  within  tervals  of  sixty  days, 

one  year  after  the  sale  by   paying  the  Nebraska — Comp.  Stat.  1889,  p.  920. 

amount  paid  at  the  sale,  and   interest  Owners  of  real  estate,  against  which  a 

as  stipulated  in  the  mortgage,  not  ex-  decree  has  been  rendered,  may  redeem 

ceeding  ten  per  cent.     Culver   r.  Mc-  before    the  sale    is  confirmed  by  the 

Keown,  43  Mich.   324;  Detroit    F.  &  court,   by  paving  the   amount  of  the 

M.    Ins.  Co.   V.  Renz,   33  Mich.  298;  decree  and   interest  and    costs.    See 

Canfield  v.  Shear,  49  Mich.  313;   Burt  Swearinger  v.  Roberts,  12  Neb.  333. 

XK    Thomas,    49    Mich.    462;  Lilly  v.  Nevada — Gen*l   Stat.  1885,  ^3353" 

Gibbs,  39  Mich.  394;  Gnntz  v.  Toles,  3261.     Redemption  may  be  had  within 

40  Mich.  725;  Reading  7'.  Waterman,  six  months  after  sale,  on  paying  the 

46  Mich.  107;  Bacon  v.  Northwestern  amount  of  the  bid,  with  eighteen  per 

Mut.  L.  Ins.  Co.,  131  U.  S.  258.  cent,  in  addition,  assessments,  taxes, 

Minnesota — Gen.  Stat.  i878,ch.  81, §§  etc.,  and  interest  thereon.     Successive 

13,    34.      Redemption     may    be    had  redemptions    may    be     made   within 

within   twelve    months    after  sale  by  sixty  days  after   the  last   redemption, 

paying  all    sums    due  and    costs  and  See' Zabriskie  r.  Meade,  2  Nev.  285; 

performing  any  other  conditions  in  the  90  Am.  Dec.  542. 

mortgage.  It  may  be  made  in  the  same  Ne-iV  Hampshire — Gen.  Laws  1878, 

way  before  entry  for  breach  of  condi-  ch.    136,   ^    14.    Redemption   may  be 

tion.     If  the  mortgagor  or  his  privies  made  within  onej-ear  from  the  time  of 

do  not  redeem,  a  senior  creditor  may  entry  or  within  one  year  from  the  date 

do  so  on  the  same  terms  within  five  specified  in  the  notice,  if  the  foreclo* 

days  after  the  expiration  of  the  year,  sure  is  by  advertisement, 

and    successive   redemptions   may  be  New     Jersey — Rev.      Stat.     1877, 

made    within    intervals  of    five  days,  ''Chancery,"  §  78.  Proceedings  miybc 

provided  notice  of  each   intention  is  stopped  to  allow  redemption  at  any 

filed  within  the  year.    Laws  of   1883,  time  up  to  sale,  but  no  redemption  is 

ch.  112,  ^  I.     See   Wilson  v,     Hayes,  allowed  thereafter. 

40  Minn.  531;  Cuilerier  v,  Brunelle,  New  York — Civ.  Code  Proc.,  $  379; 
37  Minn.  71;  Lowry  t».  Mayo,  41  Throop*s  Ann.  Code  Civ.  Proc.  1&B5,  (§ 
Minn.  388;  Buchanan  v,  Reid,43Minn.  1631,  1632.  An  action  to  redeem  may 
172.  See  also  Stat.  1878,  ch.  66,  §§  323-  be  brought,  afler  breach  of  condition, 
325.    And  see  Abraham  v.   Holloway,  unless    adverse  possession   shall  have 

41  Minn.  156;  Tice  v,  Russell,  43  been  held  for  twenty  years  afUr  such 
Minn.  66.  breach    of  condition.     See   Throop'i 

Mississippi — Rev.  Code  1871,  ^  97^;  Ann.  Civ.  Code  of  Proc,  p.  153,  n.;also 

Code,  1880,  ^  2666.     If  possession   is  Moore  v.  Cable,  i  Johns.  Ch.  (N.  Y.) 

given  to  the  mortgagee,  the  mortgagor  38c ;  Slee  v.  Manhattan  Co.,  1  Paige 

may  redeem  within  two  years  from  (^^.  Y.)  48;  Fogal  v,  Pirro,  17  Abh. 

the  time  of  the  last  recognition  of  the  Pr.  (N.  Y.)  iij;  Peabody  v,  Roberts, 

right  of  redemption  by  tne mortgagee.  47  Barb.  (N.  Y.)  91;  Hubbell  r.  Sibley, 

After  a   foreclosure  sale   no  redemp-  ^o  N.  Y.  46S ;  Miner  v,  Beekman,  50 

tion  can  be  had.  N.  Y.  337. 

Missouri — Rev.  Stat.  1889,  J^  7091,  After  a  conveyance  under  a  decree  of 
7097.  Foreclosure  proceedings  may  foreclosure  no  redemption  can  be  had 
be  stopped  at  any  time  before  sale  to  by  any  party  to  the  action  duly  sum- 
allow  redemption,  but  after  sale,  no  moned,  or  person  claiming  under  him. 
redemption  can  be  had.  See  Perrine  See  Doctor  v.  Smith,  16  Hun  (N.  Y.) 
t'.  Poulson,  53  Mo.  309;  McGlothlin  245;  Emigrant  etc.  Sav.  Bank  i'.  Gold- 
t;.  Hemery,  44  Mo.  350;  Dawson  v,  man,  75  N.  Y.  127;  Bache  v.  Doscher, 
Egger,  97  Mo.  36 ;  Mullanphy  v.  Simp-  67  N.  V.  429;  Becker  v.  Howard,  66  N. 
.«on,4  Mo.  319;  Updike  v.  Merchants'  Y.  5;  Brown  v.  Frost,  10  Paige  (N.  Y.) 
Elevator  Co.,  96  Mo.  160.  243;  Perine  r.  Dunn,  4  Johns.  Ch.  (N. 

Montana^Comp.   Stat.  1887.  §  342.  Y.)    140;  Waller  v,   Harris,  7   Paige 

After  sale  the  judgment  delator  or  a  (N.  Y.)  167. 
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ladampUoB  from  Kortgtg*.      REDEMPTION.  BtMutorr  Frovhloiu 

North  Carolina — Battle's  Rev.  1873,  property  must  be  made   within   siit 

pp.  303,  391;  Code,   18S3,   Ij   152.     An  days     after     condition     broken.     Se 

action   to  redeem   may  be  brought  at  Tillinghast  v.  Fry,  i  R.  I.  53;   Daniel 

any  lime'before  adverse  posseBsion  has  r.  Mowry,  i  R.  I.  151, 

been  held   for  ten  years.     Foreclosure  South  Carolina— Rev.  Stat.  1873,  [ 

U   action   in   the   nature   of  a   suit   in  597.     Foreclosure  is  bj  suit  In  the  m 

equity,   and  after   sale   no   redemption  ture  of  a  proceeding   in  equity.    Th 

can  be  made.     See  Fleming  v.  Sitlon.  1  court  may   order  a  sale  to  satisfy  th 

Dev.  &  B.  Eq.  (N.  Car.)  62t ;  Simmons  judgment   obtained,   but    may  give 

V,  Ballard,   101   N.  Car.   105;   Mulhol-  reasonable  extension   of   time    befor 

land  V.  York,  82  N.  Car.  c,io.  sale,  not  to  exceed  six   months.     Afte 

Okie — Rev,   Stat.  i88g.  44  .S3''''  5393-  ^^'^  there  can  be  no  redemption. 

When  the  mortgage  is  lorecloaed,  sale  Tennessee  —  Code,     ^J      2:34-3155 

is  ordered  made  and  confirmed.     At  any  Comp,  Stat.   1871,4  ^^     After  fore 

time   before    contirmation    redemption  closure   by  bill  in  chancery  and  sal 

may   be   made  by  paying  the  amount  under  the  decree,  redemption   can  b 

■of  the  decree,  cosis  and  Interest  at  eight  made   within     two    years,    unless    th 

per  cent.     After  confirmation   no  re-  court  order  a  sale  on  a  credit  of  no 

^lemption    can    be    made.      Fostick  v.  less  than  six  months  nor  more  than  twi 

Risk,  11;  Ohio  84;  McArthur  v.  Frank-  years,  and  that  upon  confirmation  b 

lin,  16  Ohio  St.  193;   Holliger  r.  Bates,  the  court,  no  redemption  shall  be  mad( 

+3  Ohio  St.  437.  7>Mj—Paschars  Dig.  i873,art. 467s 

Oregon — Hill's  Ann,  Laws,  1887,  pp.  4676.     Judgment   is   rendered  in  fore 

41S,  366-373.     Redemption  from  fore-  closure  suits  and  execution    issued  a 

closure  sale  is  made  In  the  same  man-  in  other  cases.     Before  the   sale  fore 

ner  as  from  execution.     If  the  estate  closure   may   lie  made,   but  not   aftei 

is  less  than   a  leasehold  of   two  years'  See    Goss    1'.    Pilgrim,    28    Tex.  367 

unexpired  term,  no  redemption  can  be  Bishop  v.  Petty,  18  Tex.  331;  Kinney  I 

made.     In  all  other  cases  redemption  McCteod.  9  Tex.  78;  Smilhwick  f .  Rel 

may  be  made  within  sixty  davs  after  ley.  79  Tex.  564. 

confirmation    of   sale   by   paying   the  t/Za*— Code     Civ.    Proc.    1884,   ch 

amount,  with  interest  at  ten  per  cent.,  55,  ^f  303.  606.     An  action  to  redeen 

and  any  taxes  paid  thereon,  etc.     Two  can  be  maintained  by  the  mortgagor,  o 

days'  notice  must  be  given  of  intention  those  claiming  under  him,  uniesa  ad 

to  redeem,  and  proof  of  right  to  re-  verse    possession    has    been    held    To 

deem   must  be   made.     Successive  re-  seven  years.      Redemption  after  fore 

demptions    may     likewise     be    made  closure  can  only  be  made  as  in  case  o 

within  periods  of  sixty  days.  real  estate  sold  on  eiecutlnn.     See  Mc 

Pennsylvania—  Brightley's      Purd.  Cormfck  -o.  Greenhow,  3  Utah  363. 

Dig.  1871,  pp.  483,  930,  4  14.     Redemp-  Verniani—Rev.  Laws,  1880,  4  135J 

tion  may   be   made   within    five  years  The  court  may  by  decree  in  some  casfr 

after  breach,  or  within  such  time  as  is  limit  the  lime   within  which  redemp 

stated   in    the   instrument,  or   within  tion  can  be  made,   not  to   exceed   om 

five  years    from   the   time  when   the  year.     See  Miller  i'.   Hamblel,  11  Vt 

right   shall  have   been   acknowledged  499;  Blodgett  v.   Hobart,  18   Vt.   414 

in  writing  to  exisL  Wright  v.  Whithead,  14  Vt.  368;   Hodg 

Foreclosure     Is     usually    by     scire  man   v.  Hitchcock,   15  Vt.  374;  Galei 

facias;   when     default    is    made    the  v.  Adams.  34  Vt.  70. 

Bolder   may,   after    the   expiration   of  Virginia — Code  1873,  p.  1 133.  Deedl 

twelve  months,  sue  for  the  writ  com-  of  trust  are  commonly  used  and   fore 

manding    the     defendant   therein    to  closure  launder  the  general  jurisdictlot 

show  cause  why  the  premises  should  of  courts  of  equity.     Sale  may  be  madt 

not    be    sold,    etc.     After    sale,   duly  under  provisions   relating    to    judicia 

made,   there   can   be   no    redemption,  sales,  but  no  provision  is  made  for  rC' 

See  Kennedy  v.  Ross,  31;   Pa.  St.  356;  demption  after  sale. 

Black  V.  Galway,  34  Pa.  St.  18,  Washington— Code  1881,  44  36,  373- 

Rhode  Island— Fu\t.  Stat,   1883,  ch.  375. 

176.     Any  person  entitled  to   redeem  The   law   is  like    that   of  Montana 

mortgaged  property  may  prefer  a  bill  The  same  provisions  apply  to  redemp' 

to  redeem ;   but   redemption   must  be  tton  from  both   foreclosure   and  exccU' 

tnade    within    three    years    after   en-  tion  sales.     See  Scott  v.    Patterson,  1 

try  or  possession  under  process  of  law.  Wash.  487;   Parker  v.  Dacrei,  130  U 

Redemption  of  mortgages  of  personal  S.  43. 


BadmptiUm  from  SsMntion      REDEMPTION.  or  Jndldal  Idn. 

n.   B^EMPTIOV  7B0X  SZECUTIOV  OB   JUDICIAL  SALES — 1.  In  6e&- 

eral — How  Sight  Created. — The  right  to  redeem  from  execution 
sales  is  a  statutory  right.^  No  matter  in  whose  behalf  or  for 
what  purpose  it  is  invoked.  The  statute  creates  the  right,  pre- 
scribes the  time  and  method  of  its  exercise,  and  designates  the 
persons  entitled  to  exercise  it.  The  statute,  therefore,  must  be 
complied  with  strictly  ;  a  partial  compliance  will  be  of  no  effect.' 

West   Virginia — KeHy*8  Rev.  Stat  ance.     And  a   bill  which  does  notal- 

1878.    The  law  is  like  that  of  Virginia,  lege  either  such  a  performance,  or  Buch 

Wisconsin  -^  Sanborn    &  Berrjrman  excuse  for  non- performance  and  couple 

Anno.    Stat.     1889,     pp.    1797,     1939.  such  excuse  with  an  offer  in  the  bill  to 

When  foreclosure  is  bjr  action,  sale  is  perform    all  that  the  statute  requiretr 

made  as  in  case  of  an  execution,  but  contains  no  equity.*' 
cannot  be  made  until  one  year  after        OaiM  Interprettac  LomlI  tUtvUSd— 

judgment  or  order  of  sale;  redemption  The  following  cases  maj  be  referred  to 

majr  be  made  at  any  time  before  actual  as  bearing  upon  the  interpretation  of  the 

sale  by  paying  into  court  the  amount  of  statutes    of  the   States  in   which  the 

the  judgment,  costs  and  interest  at  ten  cases  arose: 


per  cent,  from  the  time  of  judgment.  Alabama — Jonsen  v.  Nabring,  ca 
If  the  sale  is  under  a  power  of  sale  the  Ala.  392;  Posey  v.  Pressley,  60  Alt. 
mortgagor  retains  possession  until  the-   243;  Mobile  Mut.  Ins.  Co.  v.  Steele,  61 


purchaser's    title     becomes     absolute.  Ala.  2^3;  Richardson  v.  Dunn,  79  Ala. 

See   Wylie  v.   Welch,    51    Wis.    351;  167;     Mack    v.    Owen,  83    Alt.   177; 

Cord  V.  Hirsch,  17  Wis.  403;  Hayes  v,  Aycock  v,  Adler,  87  Ala.  190. 

Frey,  64  Wis.  503.  Arkansas — ^Turner    v.   Watkins,  31 

1.  Freeman '  on  Executions,  (2d  ed.)  Ark.  429  (ojferruiing  Oliver  v.  Mc- 

^  314;   Herman  on  Executions,  ^  263;  Clure,  20  Ark.  555);  Hare  v.  Hall,  41 

Rorer  on  Judicial  Sales  (2d  ed.),  ^  1148.  Ark.  372;  Fuller  v,  Evatt,  42  Ark.  230. 

See  also  Judicial  Sales,  vol.  12,  p,  California — Harlan  r.  Smith,  6  CaL 

339;    Tuolumne    Redemption    Co.    v.  174;   l^impson  v.  Castle,  52  Cal.  (iU\ 

Sedgwick,  15  Cal.  si6.  Perham  v,  Kuper,  61    Cal.  331;  Mc- 

S.   Haskell  v.  ^tanlove,  14  Cal.  54;  Millan    v,   Richards,  9    Cal.  365;  70 

Wilcoxson  V.Miller, 49 Cal.  193;  Chiles  Am.  Dec.  655.    See  also   Pownall  v, 

v»  Davis,  58  111.  41 1 ;  Horton  v.  MoiBtt,  Hall,  45  Cal.  189 ;'  Maina  v,  Elliott,  51 

14  Minn.  289;  100  Am.  Dec.  222;  Davis  Cal.  8;  Wilkins  v.  Willson,  51  CiL 

V.  Seymour,   16  Minn.  210;   Parke  v.  212;  Eldridge  v.  Wright,  55  Cal.  531; 

Hush,  29  Minn.  43^;  People  v.  Flem-  Campbell  v.  Oaks,  68  Cal.  222. 

ing,  2  N.  Y.  484;  Gilchrist  v.  Comfort,  Illinois^KsiTneB  v.    Lloyd,  52  111. 

34  N.  Y.  235;  Morss  v,  Purvis,  68  N.  113;  Tenney  v,  Hemenway,  53  111.  97; 

Y.   225;  People  V.   Lynch,  68  N.  Y.  Chiles  v.  Davis,  58  III.  411;  Osgood 

473;  Silliman  V.  Wing,  7   Hill  (N.  Y.)  v,  Blackmore,  59  111.  261;  Martin?. 

IS9;  People   V,  Covell,  18  Wend.  (N.  Tudd,  60  111.  78;  Lucas  v.  Nichols,  66 

V.)  508;  People  V.  Sheriff  etc.,  19  Wend.  111.  41 ;   Durley  v,  Davis,  69  111.  133? 

(N.  Y.)  87;  Waller  v.  Harris,  20  Wend.  Roan  v.  Rohrer,  72  111.  582;  Moore  t. 

(N.  Y.)    «5;    32   Am.   Dec.   ^90;  Ex  Hopkins,    93    111.    505;    Locey  Coal 

j^arte  Bank  of  Monroe,  7  Hill  *(N.  Y.)  Mines   v.  Chicago  etc.  Coal  Co,  131 

177;  *  Lowry    t».    McGhee,    8    Yerg.  111.  9;  Campbell  v,  Leonard,  133  III. 

(Tenn.)  242;   Hill  v.  Walker,  6  Coldw.  232 ;  Cohen  v.  Menard,  31  111.  App.503. 

(Tenn.)  424;  98  Am.  Dec.  465;  Roth-  Indiana — Gattling  r.  Dunn,  52  Ind. 

well  V.  Gcttys,  II  Humph.  (Tenn.)  135;  498;   Coombs  v,  Carr,  55  Ind.  303; 

Porter  v.  Pierce,  120  N.  Y.  221.  Goddard     v.    Renner,    57    Ind.  5J3; 

In  Spoor  V.  Phillips,  27  Ala.  193,  the  Cauthorn  v.  Indianapolis  etc  R.  Co, 

court,  by  Rice,  J.,  said:  "The  right  to  58  Ind.  14;   Groves  v.  Barber, 98 Ind. 

redeem  is    not  perfect,  and  cannot   be  309;   Ringle  v.  First   Nat.  Bank,  107 

enforced  in  a  court  of  chancery,  until  Ind.  425;  Adams  v.  Glidden,  iii  Ind. 

there  is  either  a  performance   (by  the  528;    Hervey  v,  Krost,  116  Ind.  268; 

person  desiring  to  redeem)  of  all  that  Edwards  v.  Wray,  11  Biss.  (U.  S.)  251; 

the  statute  requires  of  him,  or  a  valid  Porter   v.  Pittsburgh  Bessemer  Steel 

and  sufficient  excuse  for  non-perform-  Co.,  12a  U.  S.  267. 
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The  law  in  force  at  the  time  of  the  sale  will,  as  a  general  rule^ 
determine  the  right  of  redemption.* 

2.  Who  May  Exercise  the  Bight— /;.  In  General. — The  statutes 
usually  agree  in  conferring  the  right  of  redemption  upon  three 
classes  of  persons,  viz.:  execution  debtors  and  their  successors  in 
interest,  judgment  lien  creditors,  and  mortgage  lien  creditors.* 

*.  The  Execution  Debtor.— The  right  of  the  execution 

debtor  to  redeem  is  universally  recognized.*     It  is  a  personal  right 

Kentucky — Crittenden  v.  Beck  (Ky.  94;  Garland  v.  Brown,  23  Gratt.  (Va.) 

1889),  xo  S.  W.  Rep.  806;  Thomas  v,  173. 

Thomas,  87  Ky.  343 ;  Bethel  t;.  Smith,  But,    while    the  general  rule  is  a» 

83  Ky.  84;  Ferguson  v.  Smith,  7  Bush  above  stated,  it  would  seem,  on  princi- 

(Ky.)  76.  pie  and  from  analogy,  that  a  statute 

Michigan  —  Whiting  v.   Butler,   29  shortening  the  period  of  redemption 

Mich.    133;   Campan   v,  Godfrey,   18  would  apply  to  a  redemption  from  a  sale 

Mich.  37;    Cameron     r.    Adams,    31  made  before  the  enactment  of  the  stat- 

Mich.  426 ;  People  t>.  Fralick,  I3  Mich,  ute,  provided  that  a  reasonable  time  re* 

334.  mained  in  the  particular  case  wherein 

New  fork — Van  Rensselaer  v.  Wit-  the  application  of  the  statute  was  ques- 

beck,  3  Lans.  (N.  Y.)  498;  Livingston  tioned.    This  is  Mr.  Freeman's  view. 

i».    Pettigrew,  7   Lans.    (N.   Y.)   405;  Freeman   on  Executions   (2d    ed.),   ^ 

People  V.  Clark,  37  Hun  (N.  Y.)  30i;  315.    See  also  Butler  v.  Palmer,  i  Hill 

Elsworth    r*.    Muldoon,  15   Abb.    Pr.,  (N.    Y.)  334;   Smith   v,   Packard,  13 


N.  S.  (N.  Y.)  440;  Livingston  v. 
Arnoux,  56  N.  Y.  507 ;  Morss  t*.  Pur- 
viss,  68  N.  Y.  325 ;  Porter  v.  Pierce, 
130  N.  Y.  217;  Benton  v.  Hatch,   133 


Wis.  371 ;  Reynolds  v.  Baker,  6  Coldw» 
(Tenn.)  231.  Contra^  Cargill  v.  Power,. 
I  Mich.  369. 
It  would,  however,  seem  to  be  equally 


N.  Y.  339;  Porter  v.  Pierce,  43  Hun  certain  that  the  person  from  whom 

(N.  Y.)  II.  redemption    is    sought    has  a    vested 

Tennessee — McBee  v,  McBee,  1  right  to  be  secured  in  his  title  at  the 

Heisk.  (Tenn.)  558 ;  Mabry  v.  Church-  expiration  of  the  time  fixed  by  the 

well,  6  Heisk.  (Tenn.)  417;  Reynolds  statute  in  force    when    the  sale  was 

V.    Baker,     6    Coldw.    (Tenn.)    331 ;  made,  and  that  a  subsequent  statute 

Cooper  V.  Murfreesboro   Sav.   Bank,  lengthening  the  time  for  redemption 

5  Baxt.  (Tenn.)  636;  Griffin  v.  Haines,  would  be  inoperative  as  to  him.    Free- 

6  Baxt.  (Tenn.)  409;  Rambo  v,  Don-  man  on  Executions  (3d  ed.),  ^  315; 
elly,  9  Baxt.  (Tenn.)  418;  Alexander  Goenen  v,  Schroeder,  8  Minn.  387; 
t/.  Bailey,  3  Lea  (Tenn.)  636;  Lin-  Dikeman  v,  Dikeman,  11  Paige  (N» 
coin  Sav.  Bank  v,  Ridgway,  3  Lea  Y.)484;  Robinson  v.  Howe,  13  Wis^ 
(Tenn.)  633;  Lock  r.  Edmundson,  10  341;  Reynolds  v.  Baker,  6  Coldw» 
Heisk.  (Tenn.)  383.  (Tenn.)  321 ;    Henderson   v,   Felker,  i 

1.  Law  In  Force  at  Time  of  Bale  CtoY-  Heisk.  (Tenn.)  271. 
ems. — Debtors  are  not  deemed  to  have  2.  Freeman  on  Executions  (2d  ed.> 
a  vested  right  to  have  their  property  ^  317;  Herman  on  Executions  423; 
sold  under  the  redemption  law  in  force  Rorer  on  Judicial  Sales  (3d  ed.),  ^  264.. 
at  the  time  the  debt  yras  created.  3.  Bedemiitioii  by  Execution  Debtor. — 
Changes  in  the  law  may  be  made,  and  Gardner  v,  Sanford,  86  Ala.  508 ;  Sear- 
such  changes  will,  in  most  States,  op-  cey  v.  Oates,  68  Ala.  in;  Allen  v. 
erate  upon  antecedent  debts  or  judg-  McGaughney,  31  Ark.  252;  Vandyke  v* 
merits.  Moore  v,  Martin,  38  Cal.  428;  Herman.  3  Cal.  295;  Kelsey  v.  Abbott, 
Tuolumne  Redemption  Co.  v,  Sedg-  13  Cal.  609;  Sharp  v.  Miller,  47  CaU 
'wick,  15 Cal. 516; (juUahant;. Sweeney,  82;  Yoakum  v.  Bower,  51  Cal.  539; 
79  Cal.  537;  Moarv.  Seaton,3i  Ind.  11 ;  Merry  v,  Bostwick,  13  111.  398;  54  Am.. 
Eklwards  v,  Johnson,  105  Ind.*  594;  Dec.  434;  Trotter  v.  Smith,  59  111.  340 ; 
Davis  V,  Rupe,  114  Ind.  588;  Butler  v,  Pearson  t'.  Pearson,  131  111.  464;  Spath 
Palmer,  i  Hill  (N.  Y.)  334;  Allen  v,  v,  Hankins,  55  Ind.  1^5;  Thomas  r* 
Parish,  3  Ohio  187 ;  Chadwick  v.  Noel,  81  Ind.  382  ;  Tarkington  v,  Cor- 
Moore,  8  W.  &  S.  (Pa.)  49;  43  Am.  ley,  59  Iowa  28;  Howland  v.  Knox^ 
Dec.  367;  Gaulfs  Appeal,  33  Pa.  St  59  Iowa  46;    Harrison  v,  Wilmering, 
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and  does  not  depend  upon  the  condition  of  the  title  to  the  land 
either  at  the  time  of  redeeming  or  at  the  time  of  making  the  exe- 
cution sale.  The  right  follows  the  person,  and  he  may  redeem 
though  he  may  have  sold  the  land.  His  rights  are  concurrent 
with  those  of  his  grantee.* 

^.  The  Debtor's  Assignee  or  Grantee. — The. debtor's 
assignee,  grantee,  or  successor  in  interest  may  redeem.* 

d.  Judgment  Creditors. — A  creditor  who  has  reduced  his 
claim  to  judgment  is  recognized  by  the  statutes  as  having  the 
right  to  redeem,  provided  that  the  judgment  constitutes  a  lien 
on  the  land  from  the  execution  sale  of  which  redemption  is 
sought.*     The  assignee  of  a  judgment  creditor  has  the  same  right 

• 

73    Iowa    727;    Harvey   v.    Spalding,  Elsworth  v.  Muldoon,  46  How.  Pr.  (N. 

16  Iowa  397 ;   85  Am.  Dec.  526 :  Lil-  Y.)  ^46. 

lard  V,  Casey,  2  Bibb  (Ky.)  459 ;  South-  But  in  Husted  v.  Dakin,  17  Abb.  Pr. 

ard  V.  Pope,  9  B.  Mon.(Ky.)  264;  Grif-  (N.  Y.)  137,  it  was  held  that  he  could 

fen  V.  Coflfey,  9  B.  Mon,  (Ky.)  453 ;  50  not  redeem  where  his  interest  had  been 

Am.  Dec.519;  Warren  v.  Fish,  7  Minn,  divested  by  a  sale  under  an  antecedent 

432;  Wallis  V.   Wilson,  34  Miss.  357;  mortgage.     It  is  difficult  to  reconcile 

Pomeroy  r.  Bridge,  i  Neb.  462;  Boyce  this     decision     with     the    current   of 

V.  Wight,  2  Abb.   N.   C.   (N.  Y.)  163;  authority. 

Livingston  v,  Arnoux,  56  N.   Y.   507 ;  a.  Hepburn     v.     Kcnr,    9     Humph. 

Cartwright  v.  Savage,  5  Oregon  397;  (Tenn.)  726;  51   Am.  Dec  685;  Stod- 

McClean  v.    Harris,  14  Lea   (Tenn.)  dard  v.  Forbes,  13  Iowa  296;  Har%'ey  r. 

510;  Ewing  V.  Cook,  i  Pickle  (Tenn.)  Spaulding,  16  Iowa  397;  85  Am.  Dec. 

332.  ^26;  Watson  V,  Hannum,  10  Smed.  & 

It  was    held  in  Ewing  v.  Cook,   i  M.  (Miss.)  521;  Stockett  v,  Tavlor,  3 

Pickle  (Tenn.)  332,  that,  as  the  debt-  Md.  Ch.  537. 

or's  right  to  redeem  from  an  execution  It  was  held  in   Phyfe  v.  Riley,  15 

sale  of  his  land  could  not  be   reached  Wend.  (N.  Y.)  348;  30  Am.  Dec.  55, 

and  subjected  to  sal^  by  another  cred-  that  the  trustees  of  a  concealed,  ab- 

itor,  a  bill  filed  for  that    purpose  af-  sconding  or  non-resident  debtor  could 

forded  no  obstacle  to  a  redemption  by  redeem  as  his  successors  in  interest, 

the  debtor,  or  to  an  assignment  by  him  In  Lathrop  v.  Ferguson,  22  Wend, 

of  his  right  of  redemption.  (N.  Y.)  116,  it  was  said  that  the  trans- 

When  a  sale  of  land  on  execution  fer  must  be  a  legal,  not  an  equitable, 
has  been  made  after  a  prior  sale  upon  transfer,  and  that  a  purchaser  at  an  ex- 
execution  issued  on  another  judgment,  ecutlon  sale,  who,  though  entitled  to  a 
the  execution  defendant  may  redeem  deed,  had  not  received  it,  could  not  re- 
from  both  sales.  Harrison  v.  Wilmer-  deem  as  the  execution  debtor's  grantee, 
ing,  72  Iowa  727.  In  lowa^  where  the  statute  refuses 

1.  Rorer  on  Judicial  Sales  (2d  ed.).  the  right  of  redemption  to  an  execution 

4§  1 162,  1 164.    Yoakum  v.  Bower,  51  debtor  who  has  appealed,  it  is  held  that 

^^'    539;    Harvey     v,   Spaulding,    16  his  vendee  may  redeem,  although  the 

Iowa  397;  85   Am.  Dec.  526;  Living-  defendant  may  have  appealed.   Thayer 

ston  r.  Arnoux,  56  N.  Y.  514.  v,  Coldren,  57  Iowa  no. 

It  is  held  that  he  need  only  pay  the  8.  Freeman  v,  Jordan,  17  Ala.  500; 

-amount  of  the  purchase  with  interest,  Couthway   v.  BerghanR,  25  Ala.  393; 

and  not  other  liens  which  the  purchaser  Seals  v.  FheifFer,  77  Ala.  278 ;  George 

may  have  on  the  property.     Sharp  v.  v.    Hart,   56     Iowa  706;     Hayden    v. 

Miller,  47  Cal.  82;  Warren  v.  Fish,  7  Smith,   58^  Iowa    285;     Citizens'   Sav. 

Minn.  432;  Parke  7>.   Hush,  29  Minn.  Bank  f.  Percival,  61  Iowa  183;  Condit 

434.  V,  Wilson,  36   N.  J.  E^q.  370;  Thai  ». 

There  are  New  Torh  cases  holding  Larmon,  25   Fed.  Rep.  290;  People  r. 

that  the  execution  debtor  may  redeem,  Easton,  2  Wend.  (N.  Y.)  297;  Hill  v. 

although  he  has    been    compelled   to  Pixley,  63  Barb.  (N.  Y.)  300;  Russell 

transfer  all  of  his  assets  to  a  receiver,  v,  Allen,  10  Paige  (N.  Y.)  249;  Free- 

Livingston  v,  Arnoux,  56  N.  Y.  507;  man  V.Jordan,  17  Ala.  500. 
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to  redeem  that  his   assignor  had.'     A  judgment  creditor  canni 
redeem  from  his  own  sate.^ 

In     tllimoii     a    judgment    creditor  fera  the  legal   title,   that   a    credlto 

may  redeem,  though  his  judgment  does  who  obtains   a  judgment  against  tl 

not    constitute     a     lien.     Sweezey     v.  fiaudulent  grantor  after  the   conve 

Chandler,  ii  111.  44.5;  Karnes  i',  Lloyd,  ance,  has  not  a  status  entitling  him 

53III.113;  Pease  I'. Ritchie,  131  III. 63S.  redeem.     Howland  v.   Knox,  59  lov 

And    see   Nianlic  Bank  v.  Dennis,  37  46. 
III.  381;  Meyer  w.Mintouye,  106  HI.  414.         The  debtor  cannot,  by  a  sale,  after 

So,  in  JlUmois,  the  right  to  redeem  sale  of   his  land  under  an   executio 

is  not  lost  by  the  debtor^  discharge  in  cut  ofT  the  right  of  creditors  to  redee 

bankruptcy,  so  far  as   land   previously  from   the  purchaser  at  the  eiecutk 

owned  by  him  U  concerned.     Pease  v.  sale.      McClean     v.    Harris,    14    L< 

Ritchie,  131  111.  638.  (Tenn.)  510. 

A  judgment  creditor   having  a  lien         I,  AaalxiiM  or  QrantM  Mar  Kedael 

on  a  part  only  of  the  land  sold  has  been  — So   long  as  the   person   seeking 

held  not  entitled  to  redeem  the  whole,  redeem  is  the  owner  of  the  judgmei 

Huntington  if.  Forknon,  6  Hill  (N.  Y.)  it   is   immaterial    whether    he   la   tl 

149;   Hawkins  v.  Vineyard,  14  111,  26;  plainti£F  in   whose    favor   it   was   el 

<ft  Am.  Dec,  487;  Duriey  v.  Davis,  69  tered,or  the  assignee  of  such  plalntl: 

111.136.  Leevera  f.  Wood,  la  Iowa   ags;  Ste 

Aa,  generally  speaki[)g,  the  judgment  t.  Chambtesa,   18   Iowa  474!  8?  Al 

must  be  a  lien  to  give  the  holder  the  Dec.  411;   Aytesworth   i>.   Brown, 

tight   of  redemption,  it  has  been  held  Barb.  (N.  Y.)  167;    Ex  fartt  Newe 

that  the  holderof  a  judgment  entered  4  Hill  (N.  Y.)   608;   Ex  /arte  Rk 

by  a  justice  of  the  peace   in    another  mond,   i   Den,   (N.  Y.J   172;  Sweeii 

State   may   not   redeem.     Freeman   v,  v.    Chandler,     11     111.   445;    Kent 

Jordan,  17  Ala.  joo.  Laflan,  J  Cal.  595 ;  Stockett  v.  Tajlo 

Where  the  statute  permits  only  judg-  3  Md,  Ch.  537;  Watson  v.  Hannum,  ; 

ment  creditors  to  redeem  from  an  execu-  Smed.  &   M.  (Miaa.)  521;   Prescott 

tion  sale,  a  court  of  equity  has  no  power  Everts,  4  Wis.  314. 
to  exti-nd  the  right  to  simple  contract         If  a  judgment    creditor    purchasi 

creditors,  although  their  debts  are  as-  the  certificate  of  sale  while  the  time 

certained  and  adjudged  by  the  decree,  yet  running  for  redem^ition,  he  will  I 

Seals  V.  PheifTer,  77  Ala,  278.  entitled  to  the  redemption   money  i 

In  Couihwav  v.  Berghans,  25    Ala.  assignee,   in   case   any  other  crediti 

393.  it  was  held  that  the  right  applies  redeems;  and  if  the  creditor    so   n 

aliiie  to  Creditors  whose  judgments  are  deeming,     redeems     on    a    judgmei 

rendered  before  or  after  the  sale.  which  is    junior  to  the  judgment  1 

A  judgment  or  mortgage  creditor  Is  auch   assignee,    such    junior    creditc 

not  deprived  of  his  right  to  redeem  by  muat    also    pay    the    amount   of  tl 

the  fact  that  his  debt  is  secured  other-  assignee's  judgment.     Rorer  on   Jud 

wise  than  by  the   judgment  or  mort-  cial  Sales  (ad  ed.),  J  1169. 
gage.     Fletcher  -a.   Holmes,    25    Ind.         The  one  last   redeeming   must   pa 

458;  Muir  o.  Leitch,  7  Barb.  (N.  Y,)  all    that  is   due   to    the    person   froi 

341.  whom  the  redemption  is  made.  Goo<l 

When  the  sale  Is  made  under  aev-  v.  Cummings,  3;   Iowa  67;   Wilson  1 

eral  judgments,  one,  to  redeem,   muat  Conklin,  la  Iowa  45a. 
be  entitled  to  redeem  against  all  the        After  a  judgment  attached  as  a  lie 

judgments.     People  v,  Fleming,  2  N.  upon  real   estate,  it  was   sold   by   tb 

Y.  484.  judgment  defendant,  and  conveyed  b 

It  is  held  in  Indiana  that  a  sale  un-  a   deed  containing   covenants  agalni 

der  the  decree  foreclosing  a  mortgage  incumbrances   and  of  warranty,  aft< 

does  not  preclude  the  mortgagee  from  which  it  was  sold  under  an  executio 

redeeming   as    a    creditor    holding   a  issued     upon     the    judgment.     Heh 

judgment  for  the  deficiency,  the   sale  that  the  grantee  had  a  right  to  redeei 

having  been  for  less  than  the  amount  as  a  subsequent  purchaaer,     Harv^  1 

due.     Greene   tj.   Doane,  57   Ind,  186;  Spaulding,  16   Iowa  397 ;  85  Am.  Dei 

Cummings  ».  Pottinger,  83  Ind.  294.  526, 

It  is  held  in   la-aa,  in  which  State  a         1.  Even  though  the  properly  sold  fo 

fraudulent  conveyance  of  land  trans-  less  than  the  amount  of  the  execullot 
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e.  Mortgage  Creditors. — A  mortgage  creditor  may  redeem 
from  an  execution  sale.  It  matters  not  that  the  mortgage  debt 
was  acquired  by  assignment,  or  exists  merely  for  the  purpose  of 
securing  a  contingent  liability.^ 

3.  When  and  How  Made. — The  time  within  which  redemption 
may  be  made,  the  manner  of  exercising  the  right,  and  the  amount 
payable,  are  fixed  by  statute.  As  a  general  rule,  it  may  be  said 
that  redemption  may  be  made  at  any  time  before  the  close  of  the 
last  day  allowed  by  law  for  that  purpose,  upon  payment  of  the 
amount  due  in  money,  or  that  which  the  law  recognizes  as  legal 
.  tender.* 

for  the  sale  destroys  the  lien.     Hayden  fined  to  business  hours.  Jessup  v.  Carej, 

V,  Smith,  58  Iowa  285.  61  Ind.  584;  Ex  parte  Bank  of  Monroe, 

The  statute,  however,  may  confer  the  7  Hill    (N.  Y.)  177;  Feucher  v,  Hiatt, 

Tight.     Freeman  v.  Jordan,  17  Ala.  500.  23  Iowa  529;  92  Am.  Dec.  440.    If  the 

1.  Redemption  by  Mortgage  Creditor,  last  day  falls  on  Sunday,  redemption 

— Bigelow  x;.  Willson,  i   Pick.  (Mass.)  must  be  made  on  Saturday.    People  f. 

485;   Crossen  v.  White,  19  Iowa  109;  Luther,  i  Wend.  (N.  Y.)  42. 
Frink  v.  Murphy,  21  Cal.  108;  81  Am.         When  the  last  day  falls  on  Saturdaj, 

Dec.  149;   Black  v.  Gerichten,  58  Cal.  and  the  statute  allows  subsequent  re- 

57;  Gardner  v,  Emerson,  40  111.  296.  demptions  within  twenty-four  hours,  it 

Freeman  on  Executions  (2d  ed.),   §  is  held  that  such  a  subsequent  redemp- 

317;  Rorer  on  Judicial  Sales  (2ded.),  ^§  tion   may   be   made  on   the  following 

1 173-1 180.  Monday.    Porter  v.    Pierce,  43   Hun 

Where  the  purchaser  at  a  sale  has  (N.  Y.)  11. 
permitted   a    redemption   by   a  junior        Sxouie  fbr  Not  Redeeming. — As  a  gen- 

mortgagee,  and  accepted  payment,  the  eral    rule  redemption    must  be  made 

mortgagee's  right  to  redeem  cannot  be  within  the  statutory  period,  and  neither 

questioned  by  others.     Hervey  v,  Krast,  physical     nor    mental     disability   will 

116  Ind.  268.  afford    an  excuse   for    not    redeeming 

Wben    Mortgage   Not   Reoorded. —  within  the  time  allowed.    Wallaces. 

Where     the    statute    makes    an    un-  Monroe,  22  111.  App.  602. 
recorded  mortgage  void   as  against  a        The  time  may  be  extended  by  agree- 

judgment  creditor  without  notice,  the  ment,  however;  and  a  parol  agreement 

.holder  of  an  unrecorded  mortgage  can-  by  the  purchaser  to  waive  redemption 

not  redeem  when  the  judgment  creditor  within    the   statutory   period,  if  acted 

was  the  purchaser.    Condit  v.  Wilson,  upon,  is  held  to  be  upon  good  consid* 

36  N.  J.  Eq.370.  eration,  though  nothing  was  paid  there- 

Though  he  may  lose  his  priority  by  for,  and    not    within    the    Statute  of 

failing  to  record  his  mortgage,  yet  he  is  Frauds.  Rector  v.  Shirk,  92  Ind.  31. 
held  to  be  entitled  to  redeem  as  a  cred-        Redemption  will  be  allowed  after  the 

itor,  but  if  he  fails  to  do  so  he  will  have  statutory  period  has  expired  if  it  ap- 

no  relief  in  equity.     Smith  f .  Randall,  pears  that  the  purchaser  has  fraudu- 

6  Cal.  47;  65  Am.  Dec.  475.  lently    induced    the    redemptioner  to 

3.  Time  and  Manner  of  Redemption. —  allow  the  time  to  pass.    Honnihan  v. 

See  Judicial  Sales,  vol.  12,  p.  241,  Friedman,  13  111.  App.  226;  Trotter  v. 

and,  in  addition  to  cases  there  cited,  see  Smith,  59  111.  240. 
Campbell    v,   Leonard,   132    111.    232;        This  may  be  true,  though  no  actual 

Cross  V,  Weare,  62  N.  H.  125;  Val-  false    representations    are    made.    In 

landingham  v.  Worthtngton,  85  Ky.  83;  Massachusetts^  where  the  statute  allowi 

Felton  V,  Smith,  84    Ind.  485;  Taggart  a  year  in  which  to  redeem  from  an  ex- 

/v.    McKinsey,  85    Ind.  392;    Carver  ecution  sale,  land  worth  $10,000  was 

V.  Howard,  92  Ind.  173;  Scheffermeyer  bought  by  the  execution  creditor  at  a 

-v.  Schaper,  97  Ind.  70;  George  v.  Hart,  sale  to  satisfy  a  claim  of  $200.    Al- 

56  Iowa  7oi5.  though  no  actual  false  representations 

The  time  for  redemption  does  not  ex-  were  made  to  the  debtor,  she  was.  bj 

pire    until    midnight  of   the   last  day  design,  lulled  into  security,  and  failed 

allowed    by    statute.    It  is    not   con-  to  r^eem  within  the  year.    It  was  held, 
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4.  SflEsot. — The  exercise  of  the  right  of  redemption  confers  no 
new  rights.  When  the  redemption  is  made  by  the  execution 
debtor  or  his  assigns  or  grantee,  the  effect  is  merely  to  terminate 
the  sale  and  restore  the  property  to  its  original  condition. 

In  most  of  the  States  the  sheriff's  deed  cannot  be  made  until 
after  the  expiration  of  the  time  allowed  to  redeem,  and  a  redemp- 
tion by  a  judgment  creditor,  or  his  grantee,  has  the  effect  of 
extinguishing  the  rights  of  the  purchaser  and  of  releasing  the 
defendant's  title  from  the  consequences  of  the  sale.* 

In  those  States  where  the  sheriff's  deed  is  made  at  once,  a  re- 
conveyance becomes  necessary,  on  redemption,  in  order  to  reinvest 
the  debtor  with  the  legal  title.  It  follows  that,  on  a  refusal  to 
reconvey  or  to  admit  the  right  of  redemption,  equity  affords  a 
remedy  by  compelling  such  reconveyance.* 

though   by  a  divided  court,  that    she  redeem  should  usually  be  paid  in  money, 

could  maintain  a  suit  in  equity  to  re-  yet  if  it  i|i  paid  to  the  proper  officer  in  a 

deem.    GrafTam  v.  Burgess,  117   U.  S.  bank  draft  which  is  accepted  by  the  of- 

f8o.  ficer,     the     redemption     is    complete, 

See  further,  on  this  point  generally,  though  the  draft  is  not  actually  collect- 

Judicial  Sales,  vol.  13,  p.  241,  n.,  and  ed  until  after  the  expiration  of  the  time 

illustrations  there  given.  for    redemption.     It   is   not    necessary 

Amount  Payable  to    Effect  Redemp-  that  the  pa^'ment  be  made  in  currency 

tlon. — See  Judicial  Sales,  vol.  12,  p.  unless  required  by  the  officer.     Buford 

242,  n.     In  a  case  in  Minnesota  execu-  v.  Ilenzier,  8  Biss.  (U.  S.)  177. 

tion  sales  were  made  of  land,  first  under  Tender. — An    offer  of  payment   will 

-a  junior  judgment,  and  afterwards  under  frequently  have  the  effect  of  payment 

the    senior   judgment,    the    judgment  in  fulfilling  the  requirements  of  the  stat- 

xrreditors    being   the   purchasers.    The  utes.     When  no  time  is  fixed  the  offer 

debtor  did  not  redeem  within  the  year  to  redeem  must  appear  to  have  been 

allowed    therefor,  and   the   defendant,  within  a  reasonable  time.    Gillespie  v. 

who  was  the  purchaser  under  the  junior  Stone,  70  Mo.  505. 

judgment,   acquired    by   purchase  and  But  it  is  held  that  one  need  not  offer 

assignment  the  sherifiTs    certificate    of  to  redeem  from  an  execution  sale  as  a 

sale  under  the  senior  judgment.     Upon  prerequisite  to  his  right  of  action,  if  his 

an  attempt  of  a  junior  lien  holder  to  re-  right  to  redeem   has  been  constantly 

<<leem  from  the  first  sale,  his  time  to  re-  denied   so  that   the  offer  would  be  in 

deem  from  the  second  sale  not  having  vain.     Fitzgerald    v,  Kelso,    71    Iowa 

arrived,  it  was  held  that  he  need  only  731. 

pay  the  amount  for  which  the  first  sale  Where  *Mawful  charges"  must  also  be 

was  made,  with  interest.     Abraham  v.  tendered,  insurance  paid    by  the  pur- 

Holloway,  41  Minn.  156.  chaser    is    held    not    to    be    included. 

In    New    Tork   it   is   held    that    a  Richardson  v.  Dunn,  79  Ala.  167.     See 

judgment   creditor  in  redeeming  from  also  Boyd  v,  Olvey,  82  Ind.  294;  Proc- 

an  execution  sale,  must  pay  the  amount  tor  v.  Green,  59  N.  H.  350. 

bid,  although    more  than  the  amount  1.  Phyfe  v,  Riley,  15  Wend.  (N.  Y.) 

of      the      execution       under      which  248;  30  Am.  Dec.  55;  Bodine  v.  Moore, 

sale  was  made,  and  although  the  holder  18  N.  Y.  347;    Livingston  v,  Arnoux, 

-of  the  execution  was  himself  the  pur-  56  N.  Y.  515;  Warren  v.  Fish,  7  Minn, 

chaser.     Youmans   v.  Terry,  32    Hun  432;    Standish  v,   Vosberg,  27   Minn. 

(N.  Y.)  624.  175;  Horton  v.  Moffit,  14   Minn.  293; 

Under  statutes  of  lowa^  to  entitle  a  100  Am.  Dec.  222;  Boyce  v,  Wight,  2 

creditor 'or  a  lien  holder,  junior  to  him.  Abb.  N.  Cas.  (N.  Y.)  163;  Pearson  v. 

to  redeem,  he  must  pay  not  only  the  Pearson,   131    111.  464;    Allen  v.   Mc- 

mraount  of  the  sale,  but  also  the  amount  Gaughey,  31    Ark.   252;  Cartwright  v. 

of    other     superior    judgment     liens.  Savage,  5  Oregon  397. 

<70ode  V.  Cummings,  35  Iowa  67.  8.  Freeman  on  Executions  (2d  ed.)  § 

Although  the  amount  necessary  to  321;  Paris  v.  Burger,  4  Humph.  (Tenn.) 
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A  redemption  affects  only  the  interest  which  the  redemptioner 
was  entitled  to  redeem.* 

The  effect  of  a  redemption  cannot  be  destroyed  by  showing 
that  the  money  paid  was  advanced  to  the  redemptioner  by  some 
third  party.*  The  redemptioner  is  sometimes  entitled  to  recover 
from  the  purchaser  for  rents  while  the  latter  was  in  possession,  or 
for  crops  harvested  during  that  period.* 

m    Bedemftioh  of  Laitd  Sold  fob  Tazs&— See  Taxation. 
lY.    Bedemftioh  of  Pledge. — See  Pledge. 

325;  Hawkins  v,  Jamison,  Mart.  &  Y.  v,  Kenney,  47  Cal.  147.  See  a1i» 
(Tenn.)  83;  Mitchell  v.  Brown,6  Coldw.  Eldridge  v.  Wright,  55  Cal.  231. 
(Tenn.)  505;  Pillow  v.  Langtree,  5  2.  Searle  r.  Doanc,  17  Cal.  476. 
Humph.  (Tenn.)  389;  Burk  v.  Bank  of  8.  Rente  and  Profits  of  Land  SoUL^ 
Tennessee,  3  Head  (Tenn.)  686.  As  a  general  rule  the  purchaser  at  the 
Where  a  suit  for  reconveyance  is  sale  is  not  entitled  to  the  possestioo  of 
brought,  the  legality  of  the  redemption  the  property,  nor  to  participate  in  the 
cannot  be  called  in  question  where  the  rents  and  profits  thereof,  until  his  title 
person  from  whom  redemption  was  has  become  absolute  by  a  failure  to  re- 
made has  accepted  the  redemption  deem  within  the  statutory  period, 
money.     Pearson   v,   Pearson,  131    111.  Freeman  on  Executions,  ^  349. 

464-  In  some  States,  however,  the  statutes 

In  Oregon  the  purchaser  at  the  ex-  have  given  to  the  purchaser  the  riglit 

ccution  sale  is  entitled  to  the  immediate  to  the  rents  and  profits  of  the  ital  es- 

possession   and    use    of   the   property,  tatc  sold  from  the  date  of  the  sale.  See 

which,    on    redemption,   he    must   re-  Stavton  v.  Morris,  4  Harr.  (Del.)  221; 

store  in  its  original  condition,  even  sur-  Wa'lker    v.   McCusker,   71    Cal.  596; 

rendering  a  crop  planted  by  the  debtor.  Prink  v.  Roe,  70  Cal.  305;  Emerson  t. 

Cartwright  v.  Savage,  5  Oregon  397.  Lansome,    41    Cal.   552;     Webster  r. 

BedempUon  by  Creditor  of  Bxecutton  Cook,  38  Cal.  423;  Kline  v.  Chase,  17 

Debtor.— Where  a  creditor  attempts  to  Cal.  596;    Whitney   v,  Allen,  21  Cal. 

redeem,  if  the  sale  was  void,  for  any  233;  Borrell  v.  Dewart,  37  Pa.  St.  136; 

cause,   the    redemptioner    acquires   no  Burk   v.  B^k   of  Tennessee,  3  Head 

title;    his   rights,  like   the  purchaser's,  (Tenn.)   686;     Miller   v.  Buchanan,  2 

are  dependent  upon  a   valid  judgment  Baxt.  (Tenn.)  390;  Kannon  v.  Pillow,; 

and  sale.    Johnson  v.  Baker,  38  111.  99;  Humph.  (Tenn.)  281;  Odonnell  r.  Mc* 

Mulvey  v.  Carpenter,  78  111.  580;  Keel-  Murdie,  6  Humph.  (Tenn.)  134. 

ing  T..  Heard,  3  Head  (Tenn.)  592  ^^^  E6deeined.-Whefe 

His  redemption  will  not  become  inop-  ^^^  execution  debtor  sows  a  crop  which 

erativebythe    subsequent    reversal  of  he  knows  cannot  mature  until  after  the 

his  judgment,  nor  is  he  responsible  for  ^jj^^^  ^^^  redemption  has  expired, 

mere  errors  m  proceedings^    M' Lagan  ^^^                 ^^      ^  ^^^^^^  ^  ^ 

V.   Brown,   11    111.  5^9;    Whitman    v.  remove  such  croo     Thomas  v  Noel,  81 

Fisher,  74  111.  147;  Mulvey  v.  Gibbons,  \I^  \V           ^'     ^*^^™"  ^'  ^^''*'' 

87  111.  367;    Smith  V.  Brittenham,  109  *"°'  ^^^'  _            .         .... 

111.  S40.  S"*  *"  Oregon  it  is  held  that  he  may 

A*  redemption  by  a  creditor  and  the  recover  the  value  of  a  crop  growing  up- 

acquisition  of  valuable  property  there-  o"  the  land  at  the  time  of  the  sale,  and 

by  do  not  impair  the  judgment  or  other  harvested   by   the  purchaser  while  in 

obligation  bv  virtue  of  which  he  was  possession.    Cartwright    r.    Savage,  5 

entitled  to    redeem.     Emmet  v.  Brad-  Oregon  597. 

street,  20  Wend.  (N.  Y.)  50;  Van  Home  It  has  been  held,  however,  that  when 

V,  McLaren,  8  Paige  (N.  Y.)  285.  a  judgment  debtor,  whose  lands  have 

1.  Redemption  by  part  owner  does  not  been  sold  under  execution,  seeks  to  re- 
release  the  interest  of  the  other  part  deem  from  the  purchaser,  he  is  not  en- 
owners,  though  the  party  redeeming  has  titled  to  the  growing  crops  as  against 
been  compelled  to  pay  the  full  amount  a  tenant  by  the  year  of  the  purdiaser 
of  the  purchaser's  bid.  Neilson  v.  at  the  execution  sale.  Gardner  v.  Lao- 
Nellson,  5  Barb.  (N.  Y.)  565;  Quinn  ford,  86  Ala.  508. 
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RED  TAPE— RE-EXCHANGE. 


fllfBOpflS. 


BED  TAPE  is  order  carried  to  fastidious  excess-r-system  run 
out  into  trivial  extremes.* 

BEDXrin>AHCT.— See  Pleading,  vol.  i8,  p.  503. 

RE-ENACT. — See  Statutes. 

BE-EXAMINATION. — See  Evidence,  vol.  7,  p.  108 ;  Witnesses, 

BE-EXCHANGE. — (See  also  Bills  and  Notes,  vol.  2,  p.  313; 
Conflict  of  Laws,  vol.  3,  pp.  585-597.) 


1.  Definition,  641. 

II.  Drawer's     Liability    for     Re -ex- 
change and  Damages,  642. 
III.  Indorser'fl  Liability,  645. 


IV.  Acceptor's  Liability,  646. 

V.  Statutory  Provisions  Covering  Re- 

exchange  and  Damages,  648. 

VI.  Re -exchange   and    Damages  on 
Promissory  Notes,  659. 


1.  Bbpinition. — Re-exchange  means  the  loss  resulting  from 
the  dishonor  of  a  bill  of  exchange  in  a  country  diflferent  from 
that  in  which  it  was  drawn  or  indorsed,*  and  is  the  amount  for 
which  a  bill  may  be  purchased  in  the  country  where  the  original 
bill  is  payable,  drawn  upon  the  drawer  in  the  country  where  he 
resides,  which  will  give  the  holder  a  sum  exactly  equal  to  the 
amount  of  the  original  bill  at  the  time  when  it  ought  to  be 
paid,  or  when  he  is  able  to  draw  the  re-exchange  bill,  to- 
gether with  expenses  and  interest ;  for  that  is.  precisely  the 
sum  which  the  holder  is  entitled  to  receive,  and  which  will  in-^ 
demnify  him  for  its  non-payment.^  The  amount  of  it  depends 
on  the  course  of  the  exchange  between  the  countries  through 
which  the  bill  has  been  negotiated.* 

Exchange  means  the  market  value  in  one  country  of  money  to 

1.  Webster  r.  Thompson,  55  Ga.  43.     378;  Suse  r.  Pompe,  8  C.  B.,  N.  S.  538; 

2.  Benj.  Chal.  on  Bills  224.  98  E.  C.  L.  537. 

8.  2 'Daniel  on   Neg.  Inst.,    §    1445  Upon  the  dishonor  of  a  bill  in  a  for- 

(4th   ed.).  cign  country  by  the  law -merchant,  the 

4.  Chitty   on    Bills    544.      See    also  holder  may  demand  of  the   drawer   of 

Willans  v.  Avers,  L.  R.,   x   App.  Gas.  the  bill  to  make    good   such   payment 

146;   Bangor  Bank  v.  Hook,  5  Me.  174.  by  drawing  a  bill  of  re-exchange   upon 

^The  re-exchange  is  ascertained   by  him.     Although  the  actual  drawing  of 

proof  of  the  sum  for  which  a  sight  bill  a  cross-bill  or  bill    of   re-exchange    is 

(drawn  at  the  time   and   place   of   dis-  seldom  resorted  to,  the  right  to  do   so 

honor,  at  the  then  rate  of  exchange  on  has  never  been  doubted.     Randolph  on 

the    place    where    the   drawer    or  in-  Com.  Paper,  §   17 14;     Byles    on    Bills 

dorser  sought  to  be  charged    resides)  418;    Benj.   Chal.  on   Bills,    art.    221; 

must  be  drawn,   in  order  to  realize   at  i    Parsons   N.  &    B.    648;     Story    on 


the  place  of  dishonor  the  amount  of 
the  dishonored  bill,  and  the  expenses 
consequent  on  its  dishonor. 

**The  holder  may  recoup  himself  by 
drawing  a  sight  bill  for  such  sum  on 
either  the  drawer  or  one  of  the  in- 
dorsers.  Such  bill  is  called  a  *  Re- 
draft.'    The  indorser  who  pays   a   re- 


Bills,  ^  400. 

The  subject  of  re-exchange  is  care- 
fully considered  in  German  Exchange 
Law,  arts.  49-54;  French  Code,  arts. 
177-186;     Nouguier,  §§  1336- 1366. 

The  term  re-exchange  is  used  to  sig- 
nify (i)  the  amount  of  a  re -draft;  (2) 
the  loss  on  a  particular  transaction  oc- 


draft  may,  in  like  manner,  draw  upon  casioned  by  the  exchange  being  ad- 
an  antecedent  party."  Benj.  Chal.  on  verse;  (3)  the  course  of  exchange  it- 
Bills    224;  Mellish  V,  Simeon,  2  H.   Bl.    self;  or  (4)  the  right  to  the  sum  which 

20  C.  of  L. — 41  641 


Dmww^  LiabUity  for  RE-EXCHANGE.     SMnhaagv  and  Duac^ 

be  delivered  in  another.*  Exchange  is  not  the  mere  cost  of 
transportation  but  the  actual  market  price  of  the  bill  at  the  place 
where  it  is  payable.^ 

n.  Bsaweb'8  Liabiutt  fob  Be-exchargb  AHB  DAHAaB&— The 
drawer  of  a  foreign  bill  of  exchange,  when  the  same,  is  duly  pro- 
tested for  non-acceptance  or  non-payment,  is  in  general  primarily 
liable,  not  only  for  the  sum  specified  in  the  bill,  but  for  interest 
and  all  damages  including  re-exchange  consequent  upon  the  dis- 
honor of  the  bill.  His  contract  is,  that  the  drawee  will  accept 
the  bill,  when  duly  presented  for  acceptance,  and  pay  the  same 
when  it  become^  due,  at  the  place  where  it  is  made  payable,  and 
if  the  drawee,  through  his  failure  to  accept  the  bill,  or,  after 
accepting  it,  fails  to  make  payment,  then  the  drawer  at  once 
becomes  liable  to  the. holder  for  payment  of  the  bill,'  not ^t  the 

would  be  secured  by  a  re-draft;  so  the  New  York,    at  Lafajette,  Indiana,  at 

context  must  always  be  looked  to.  the    time  the   note   became  payable?" 

When     English    law    governs,    the  See   also  VVarder  v.   Araell,  2   Wiiph. 

right  to  re-exchange  arises  on  dishonor  (Va.*)  282. 

by  non-acceptance,  as  well  as  on   non-  Bate  of  BzUiange  at  Qommoa  L&w.» 

payment.       Under     the      Continental  The  rate  of  exchange  may  vary  between 

Codes  it  arises  on  dishonor  by  non-pay-  the  time  of  the  drawing  of  the  bill  and 

ment.     Benj.  Chal.  on    Bills   225.     See  the   time   of  recovery   upon  it.     The 

also  Suse  v.  Pompe,  8  C.  B.,  N.  S.  566,  common-law'rule  is  to  allow  the  rate  of 

98  E.  C.  L.  537;  VVhitehead  v.  Walker,  exchange  at  the  time  of  the  recovery. 

9  M.  &  W.  506,  Auriol  v,  Thomas,  2  T.  R.  52;  Hen- 

1.  3  Rand,  on   Com.  Paper,    §    1714.  .  dricks   v,  Franklin,  4  Johns.  (N.  Y.) 

2.  In  Balch  v,   Colman,  2   McLean  119. 

(U.  S.)  85,  action  was  brought  on  a  8.  Chitty  on  Bills  214;  i   Parsons  N. 

bill  payable  in  Indiana  with  the  rate  &    B      651;   Gantt    v,    Mackenzie,   3 

of  exchange  between   the  place  of  pay-  Camp.   51;    Ballingalls   v,    Gloster,  3 

ment  and  the  city  of  New  York.    The  East  481. 

court  observes:  **The  rate  of -exchange  Measure  of  Damages. — "The  engage- 
Is  clearly  not  to  be  ascertained  by  ment  of  the  drawer  and  indorser  of 
what  would  be  the  expense  of  trans-  every  bill  is,  that  it  shall  be  paid  at  the 
porting  specie  from  the  place  of  pay-  proper  time  and  place;  and  if  it  be  not, 
ment  to  the  city  of  New  York.  This,  the  holder  is  entitled  to  indemnity  for 
undoubtedly,  enters  into  the  general  the  loss  arising  from  this  breach  of  con- 
calculation  on  the  subject,  and  has  tract.  The  general  law-merchant  of 
great  influence  in  fixing  the  rate;  but  Europe  authorizes  the  holder  of  a  pro- 
there  are  other  ingredients  which  must  tested  bill  immediately  to  redraw  from 
be  looked  to  in  making  an  estimate,  the  place  where  the  bill  was  payable, 
specie,  is  not  transported  at  the  same  and  in  the  same  direct  or  circuitous 
rate  as  other  merchantable  commodi-  way,  as  the  case  may  be  or  require,  on 
ties.  There  is  the  risk,  the  insurance,  the  drawer  or  indorser,  in  order  to  re- 
the  delays,  and  other  contingencies,  imburse  himself  for  the  principal  of  the 
which  are  taken  into  account;  and.  not  bill  protested,  the  contingent  expenses 
unfrequently,  the  scarcity  or  abun-  attending  it,  and  the  new  exchange 
dance  of  specie  at  the  place  of  remit-  which  he  pays.  His  indemnity  re- 
tance  has  an  important  effect  on  the  quires  him  to  draw  for  such  an  amount 
price  of  exchange.  The  only  correct  as  will  make  good  the  face  of  the  bill 
rule,  therefore,  is  to  ascertain  the  ordi-  together  with  interest  from  the  time  it 
nary  rate  of  exchange  between  the  two  ought  to  have  been  paid,  and  the  nec- 
places;  to  be  established  by  evidence,  essary  charges  of  protest,  postage  and 
the  same  as  the  value  of  any  other  broker's  commission,  and  the  current 
thing.  The  inquiry  of  the  jury  should  rate  of  exchange  at  the  place  where 
be.  What  was  the  current  price  of  the  bill  was  to  be  demanded  or  payable, 
drafts,  in  specie,  or  its  equivalent,  on  on  the  place  where  it  was  drawn  or. 
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negotiated.  The  law  does  not  insist  upon 
an  actual  redrawing,  but  it  enables  the 
holder  to  recover  what  would  be  the 
price  of  another  new  bill,  at  the  place 
where  the  bill  was  dishonored,  or  the 
loss  on  the  re-exchange;  and  this  it  does 
by  giving  him  the  face  of  the  protested 
bill  with  interest  according  to  the  law 
of  the  place  where  the  bill  was  drawn, 
'  and  the  necessary  expenses,  including 
the  amount  or  price  of  the  retexchange. 
3  Kent's  Cpm.,  Lect.  44,  p.  115. 

niustradon. — ''The  drawer,  having 
ten  thousand  dollars  due  to  him  in 
London,  draws  his  bill  on  his  debtor, 
and  sells  it  to  a  party  who  owes,  or  is 
to  owe,  that  sum  at  that  place.  The 
bill  is  remitted  by  the  p^^chaser  to  his 
creditor  or  to  his  agent,  as  funds  to  pay 
his  creditor,  and  it  is  dishonored.  The 
remitter  must  now  be  indemnified. 
And  this  may  happen  in  either  of  two 
ways.  The  remitter  may  draw  a  new 
bill  for  such  sum  as  will  put  his  credit^ 
or  in  possession  'of  the  sum  due,  with 
lega4  interest  and  expenses  of  protest, 
etc.  and,  as  he  must  pay  for  this  new 
bill  whatever  rate  of  exchange  it  is 
worth,  and  maj  claim  of  the  drawer 
whatever  it  costs  him,  in  this  way  the 
drawer  pays  to  him  the  re-cxchangfe; 
or  the  receiver  of  the  bill  in  London 
may,  on  its  dishonor  there,  draw  a  bill 
on  the  remitter  for  such  sum  as  will 
enable  him  to  sell  the  bill  there  for  the 
amount  which  he  ought  to  have  re- 
ceived on  the  first  bill,  clear  of  all  cost. 
Of  course  he  must  include  in  the  bill 
the  rate  of  exchange  which  will  bring 
the  market  value  of  the  bill  in  London 
up  to  this  point.  The  remitter  must 
pay  this  bill  (including  as  it  does  this 
re-exchange),  and  then  he  has  his 
claim  against  the  drawer  for  all  that  it 
costs  him."      i  Parsons  on  N.  &  B.  649. 

In  U.  S.  Bank  v.  U.  S.,  2  How.  (U. 
S.)  711,  the  court  held  that  the  gov- 
ernment, as  the  drawer  of  a  foreign  bill 
of  exchange,  was  liable  for  statutorv 
damages.  But  in  U.  S.  v.  Bank  of  if. 
S.,  5  How.  (U.S.)  382,  the  court  held 
that  the  Maryland  Statute  of  1785,  in 
its  terms,  does  not  embrace  a  bill  of  ex- 
change drawn  on  a  foreign  government; 
and  that  a  bill  of  exchange  in  form 
drawn  by  one  government  on  another 
is  not  and  cannot  be  governed  by  the 
law-merchant,  and  that,  therefore,  it  Is 
not  subject  to  protest  and  consequen- 
tial damages. 

In  Milford  v.  Meyor,  Dougl.  54, 
which  was  an  action  by  the  indorser 
against  the  drawer  of  a  bill,  which  the 
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drawee  had  refused  to  accept,  the  court 
held  that  if  a  bill  of  exchange  is  not  ac- 
cepted, an  action  on  the  bill  will  lie 
immediately  against  the  drawer,  be- 
cause his  undertaking  that  the  drawee 
shall  give  him  credit,  is  not  performed. 

In  France^  it  seems  that  a  drawer  or 
indorser  is  not,  upon  non-acceptance, 
liable  to  be  immediately  sued,  though  he 
must  find  security  for  the  ultimate  pay- 
ment (I  Pardessus  344).  So,  Pothier 
considers  the  drawer  as  merely  liable 
to  indemnify  the  holder  against  the  more 
probable  non-payment  at  maturity. 
Chitty  on  Bills  215.  See  also  Mel- 
lish  V.  Simeon,  2  H.  Bl.  379;  Touting 
V.  Hubbard,  3  Bos.  &  Pul.  291. 

An  indorser,  it  seems,  cannot  recover 
of  the  drawer  damages  arising  from 
the  non-acceptance  of  a  bill,  except  in 
cases  where  the  indorser  has  paid  dam- 
ages or  is  liable  for  them.  Kingston  7*. 
Wilson,  4  Wash.  (U.  S.)  310;  Bank  of 
U.  S.  V,  U.  S.,  2  How.  (U.  S.)  711. 

Inland  BUla.— The  drawer  is  liable 
for  statutory  damages  on  protested  in- 
land bills  in  manv  of  the  States.  Evans 
V.  Gee,  II  Pet.  (U.  S.)  80. 

Agent's  Liability  for  Re-ezoliange. — 
As  to  agent*s  liability  for  re-exchange 
or  statutory  damages  when  drawing  a 
bill  for  his  principal's  account,  see 
Greene  v,  Goddard,  9  Met.  (Mass.) 
212,  where  authorities  are  reviewed  in 
opinion  of  Hubbard,  T* 

Where  an  indorser  s  agent  has  taken 
up  a  bill  he  cannot  recover  the  dam- 
ages allowed  by  statute  against  his 
principal.  Thompson  v,  Robertson,  4 
fohnsa  (N.  Y.)  27;  Kenworthy  v.  Hop- 
kins, I  Johns.  Cas.  (N.  Y.)  107. 

Joint  Drawer'B  LlabUlty  to  Ck>-draw- 
er. — Where  a  joint  drawer  of  a  bill  of 
exchange  upon  protest  for  non-accept- 
ance, voluntarily  paid  damages,  the 
court  held  that  he  could  not  recover 
contribution  for  same  from  his  co- 
drawer  when  the  bill  was  subsequently 
protested  for  non-payment.  Morris  v, 
Tarin,  i  Dall.  (Pa.)  147;    i  Am.  Dec. 

233. 

In  Hazelhurst    v.    Kean,    4    Yeates 

(Pa.)  191,  the  court  held  that  damages 
could  not  be  recovered  agrainst  the  draw- 
er of  a  protested  foreign  bill  of  exchange 
where  such  bill  was  only  given  as  an 
additional  security  to  a  bottomry  bond. 
When  a  bill  is  made  payable  in  a  for- 
eign country,  merely  in  order  that  it 
maj'  be  negotiated  in  the  place  where 
it  was  drawn  so  as  to  put  the  holder  in 
funds  there,  he,  the  holder,  will  not  be 
entitled    to    recover   exchange    on    It 
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place  where  it  was  to  have  been-  paid  by  the  drawee,  but  when 
the  contract  was  made,  or  where  the  bill  was  drawn,  and,  in  liki 
manner,  he  is  governed  as  to  interest,  damages  and  cost,  by  the 
law  of  the  country  where  the  bill  was  drawn,  and  not  of 
the  country  where  it  was  dishonored.*  Where  a  bill  of  exchange 
has  passed  through  numerous  hands,  the  damages  by  way  of 
re-exchange  between  the  different  places,  by  reason  of  the  circui- 
tous route,  may  be  greatly  increased,  but  the  drawer  is  liable 
for  these  successive  re-exchanges  in  the  same  degree  and  manner 
as  where  the  route  is  direct  between  the  place  where  the  bill  is 
drawn  and  where  it  is  made  payable.*  The  drawer  may,  how- 
ever, limit  the  amount  of  re-exchange  and  expenses  by  reserving 
in  the  bill,  that  in  case  of  dishonor  by  non-acceptance  or  non- 
payment, the  re-exchange  and  expenses  shall  be  so  much,  or  shall 

against  the  drawer.     Willans  v.  Ajrers  In  MelHsh  v.  Simeon,  2  H.  Bl.  379,1 

L.  R.,  3  App.   Cas.    133.     See  3  Rand.  biU  was  drawn  in  England  bj  Simeon 

on  Com.  Paper,  ^  1714'  on  Boyd  &  Co.  in  Paris,  and  negotiated 

1.  Allen  r.  Kemble,  6  Moore  P.C.  314;  through  Amsterdam,  in    Holland,  and 

Price  r.  Page,  24  Mo.  65;  Page  v.  Page,  upon  protest  was  sent  first  to  the  in- 

21  Mo.  595;  Cullum  V,  Casey,  9  Port,  dorser  at  Amsterdam,  and  then  to  the 

(Ala.)  131;  Crawford  t^.  Bank,  6  Ala.  drawer  in  England.     Eyrk,  C.,J.,  o^- 

12;    Fiske  V,  Foster,  10  Met.    (Mass.)  serves  in  his  opinion:    '*I   see  no  dis- 

597;  Freese  v.  Brownell,  35  N.  J.  L.  tinction  between  this  case  and  the  com - 

285;  Andrews  v.  Pond,  13  Pet.  (U.  S.)  mon  one  of  a  bill  being  refused  pay- 

65;  In  re  State  F.  Ins.  Co.,  32  L.  J.Ch.  ment.'  The  drawer  must  pay  for  all  the 

300;  Butt  V.  Hoge,  2  Hilt.  (N.  Y.)  81.  consequences  of  the  non-payment,  and 

See  generally  Conflict  of  Laws,  the  loss  on  the  re-exchange  seems  to 

vol.  3,  pp.  591-597*  me  to  be  part  of  the  damages  arising 

"  It  has  long  been  established  in  the  from  the  contract  not  being  performed. 
case  of  negotiable  paper  of  every  kind,  I  thought,  indeed,  at  the  trial,  that  it 
that  it  is  construed  and  governed,  as  to  might  be  a  question  whether  the  drawer 
the  obligation  of  the  drawer  or  maker,  was  liable  for  the  re-exchange  occa- 
by  the  law  of  the  country  where  it  was  sioned  hy  the  circuitous  mode  of  return- 
drawn,  or  made;  as  to  that  of  the  ac-  ing  the  bill  through  Amsterdam,  but 
ceptor,  by  the  law  of  the  country  where  the  jury  decided.'* 
he  accepts;  and  as  to  that  of  the  in-  Some  text  writers  on  the  subject 
dorser,  by  the  law  of  the  country  where  have  maintained  that  re-exchange  con- 
he  indorsed."  Lennig  v,  Ralston,  23  sequent  upon  a  circuitous  route. 
Pa.  St.  137;  Hazlehurst  v.  Kean,  4  through  diflferent  countries,  should  not 
Yeates  (Pa.)  20;  Allen  v.  Union  Bank,  be  imposed  upon  the  drawer,  where 
5  Whart.  (Pa.)  425.  there  is    a  direct    commercial    intcr- 

And  that  law  governs  which  was  in  course  between  the  country  where  the 

force  at  the  time  the  bill  was  drawn,  bill  was  drawn  and  that  where  it  was 

Lennig  v,  Ralston,  23  Pa.  St.  137.  accepted    and    made    payable,  except 

But  there  may  be  an  exception  in  the  in  cases  where  the  direct  route  is  not 

case  of   an    accommodation    acceptor  available.     See  Story  on  Bills  402.  In 

bringing  suit  against  the  drawer.     In  Scotland ^  see  Forbes  151;  Glen  274. 

such  cases  it    has  been   held  that  the  In  Thompson  on   Bills,  p.  445,  the 

drawer's  liability  for  damages  will  be  author  observes:  "It  has  been  said  that 

governed   by  the  law  of  the   place  of  the  drawer  ought  not  to  be  liable  for 

payment,  provided,the  damages  allowed  any  but  the  direct  re-exchange  between 

are  not  in  excess  of  those  allowed  by  the  place  of  drawing  and  the  place  of 

the  law  of  the  place  where  the  bill  was  payment,  unless  he  has  given  permis- 

drawn.     Cooper  v.  Sandford,  4  Yerg.  sion   to  negotiate    the    bill    in    other 

(Tenn.)  452 ;  26  Am.  Dec.  239.  places.    But  such  a  permission  is  im- 

8.  De  Tastet  v.  Baring,  11  East  265;  plied  by  the  drawer  issuing  a  negoti- 

Crawford  v.  Branch  Bank,  6  Ala.  15;  able  document,   since  the    holder  for 

Pollard  V.  Herrus,  3  B.  &  P.  335.  the  time  is  entitled  to  Indorse  it  to  aqj 
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not  exceed  a  specified  sum.*  It  has  been  held  that  the  drawer  of 
a  foreign  bill  of  exchange  is  liable  for  damages  to  one  who  takes 
up  the  bill  supra  protest  for  the  drawer's  honor  * 

in.  iHDOBSEB's  LIABILITT. — The  indorser's  liability  is  in  most 
respects  similar  to  that  of  the  drawer.  In  other  words,  an  in- 
dorser  of  a  bill  of  exchange  is  a  new  drawer,  and  the  holder  of  a 
dishonored  bill  may  redraw  upon  an  indorser  in  the  same  manner 
as  he  would  upon  the  drawer.  And  he  is  liable  for  re-exchange 
between  the  country  where  the  bill  was  payable  and  that  where  it 
was  indorsed.  He,  of  course,  upon  payment,  has  recourse  against 
any  prior  indorser  or  the  drawer  for  the  whole  amount  he^  has 
paid,  together  with  the  re-exchange  between  the  place  of  his  in- 
dorsement and  the  place  where  the  prior  indorsement  was  made, 
or  th?  bill  was  drawn,  as  the  case  may  be.^  The  holder  or  in- 
dorsee is  not  entitled  to  any  accumulation  of  re-exchange  against 
several  distinct  indorsers  or  against  the  drawer  and  an  indorser ; 
he  <:an  only  avail  himself  of  one  satisfaction  by  re-exchange. 
Nor  will  the  drawer  or  indorser  be  liable  for  re-exchange  if  it  is 
not  allowed  by  the  laws  gf  the  country  where  the  bill  was  drawn 
or  the  indorsement  was  made,*  for  the  indorser  is  liable  for  dam- 
ages according  to  the  law  of  the  country  where  he  indorses  as  the 
drawer  is  liable  according  to  the  law  of  the  place  where  the  bill  is 
drawn.* 


person  he  pleases;  and,  on  the  other 
hand,  the  last  holder,  being  entitled,  in 
case  of  its  dishonor,  to  redraw  on  any 
previous  indorser,  in  order  to  make 
good  his  recourse  against  such  in- 
dorser, who  again  has  the  right  to  do 
the  same  with  any  prior  indorser,  the 
drawer,  as  he  is  liable  for  all  the  conse- 
quences of  dishonor,  must  be  liable  for 
the  accumulated  re-exchange  arising  on 
the  successive  redrafts,  because  that  re- 
sults from  the  negotiability  of  the  doc- 
cument  which  he  has  issued." 

See  3  Daniel  on  Neg.  Inst.,  §  1448, 
note. 

1.  Chitty  on  Bills,  190;  i  Parsons  N. 
&  B.  653:  2  Daniel  Neg.  Inst.  (4th 
cd.),  §  1447. 

S.  In  Pratalongo  v,  Larco,  47  Cal. 
378,  the  court  by  Crockett,  J.,  ob- 
serves :  "On  the  payment  supra  fro- 
test^  by  M.  &  Co.  of  London,  of  the  bill 
in  question,  for  the  honor  of  the  de- 
fend \nt,  they  became  thereby  the 
holder  of  the  bill,  with  the  same  rights 
as  against  the  drawer,  as  though  they 
had  been  indorsees.  A  payment 
supra  protest  transfers  the  holder's 
rights  to  the  party  paying,  unless  the 
party  by  his  own  act  limits  and  nar- 
rows his  rights.  (Chitty  on  Bills  509; 
Bapk  of  U.  S.  v.  U.  S.,  2  How.  (U.  S.) 


766.)  It  is  clear,  therefore,  that  on 
paying  the  bill  supra  protest  M.  & 
Co.  became  the  holders  of  it,  and 
they,  if  any  one,  were  entitled  to  the 
statutory  damages  from  the  drawer." 

8.  Daniel  on  Neg.  Inst.  (4th  ed.), 
i  1448;  Chitty  op  Bills,  767;  Edwards 
on  Bills  732 ;  i  Parsons  N.  &  B.  652 ; 
De  Tastet  7*.  Baring,  1 1  East  265 ; 
Mellish  7'.  Simeon,  2  H.  Bl.  379. 

4.  Story  on  Bills,  §  403. 

5.  In  Story  on  Bills,  ^  153,  the 
author  gives  the  following  illustra- 
tion :  "Suppose  a  negotiable  bill  of  ex- 
change is  drawn  in  Massachusetts  on 
England,  and  is  indorsed  in  New 
York,  and  again  by  the  first  indorsee 
in  Pennsylvania,  and  by  the  second  in 
Maryland,  and  the  bill  is  dishonored ; 
what  damages  will  the  holder  be  en- 
titled to?  The  law,  as  to  damages,  in 
these  States  is  different.  .  .  .  What 
rule,  then,  is  to  govern?  The  answer 
is,  that,  in  each  case,  the  lex  loci 
contractus.  The  drawer  is  liable  on 
the  bill  according  to  the  law  of  the 
place  where  the  bill  was  drawn;  and  the 
successive  indorsers  are  liable  accord- 
ing to  the  law  of  the  place  of  their  re- 
spective indorsements,  every  indorse- 
ment being  treated  as  a  new  and  sub- 
stantive   contract.    The  consequence 


64u 


iMtplar*!  UiUmj.  RE'-EXCHANGE.  iMplor^  IMOI^. 


lY.  Aoceptob'8  Liabilitt. — Conflict  of  opinion  exists  as  to 
whether  or  not  the  acceptor  is  liable  for  re-exchange.  It  is  some> 
times  held  that  he  is  not,  on  the  ground  that  his  agreement  is 
simply  to  pay  the  bill  at  the  place  of  payment,  and  not  at  the 
place  of  drawing,  and  that  his  contract  cannot  be  carried  further 

than  to  pay  the  sum  specified  in  the  bill,  and  interest  accordingto 
the  legal  rate  of  interest  where  it  is  due.*  Other  authorities  hold 
that  the  liability  extends  as  well  to  the  acceptor  as  to  the  drawer 
and   indorsers;^  while  others  state  that  his  liability  rests  upon 

is,  t^at  the  indorser  may  render  him-  545,  the  court  held  that  by  the  English 
self  liable,  upon  a  dishonor  of  the  bill,  law-merchant,  the  acceptor  of  a  foreign 
for  a  much  higher  rate  of  damages  bill  of  exchange  is  not  liable  for  re-ex- 
than  he  can  recover  from  the  drawer,  change  or  any  charge  but  interest,  sc- 
But  this  results  from  his  own  volun-  cording  to  the  rate  established  at  the 
tary  contract;  and  not  from  any  col-  place  of  payment;  and  the  statute  of 
lision  of  rights,  arising  from  the  Pennsylvania^  which  gives  liquidated 
nature  of  the  original  contract.  It  damages  as  a  substitute,  has  regird 
has  sometimes  been  suggested  that  only  to  drawers  and  indorsers. 
this  doctrine  is  a  departure  from  the  In  Dawson  v.  Morgan,  9  B.  &  C.  618; 
rule  that  the  law  of  the  place  of  pay-  17  E.  C.  L.  457,  Lord  Tenterden, C.  J.» 
ment  is  to  govern.  (Story  on  Conflict  observes:  "The  custom  does  not  give  a 
of  Laws,  §315;  3  Kent  Com.  Lect  right  to  an  indorser  (against  the  ac- 
39,  p.  459;  Chitty  on  Bills,  p.  191  to  ceptor)  to  recover  re-exchange.** 
194.)  nut,  correctly  considered,  it  is  In  Hanrick  t>.  Farmera*  Bank.SPort. 
entirely  in  conformity  to  the  rule.  (Ala.)  539,  the  court  by  Ormond,J.,  ob- 
The  drawer  and  indorsers  do  not  con-  serves:  '^Damages,  other  than  interest, 
tract  to  pay  the  money  in  the  foreign  which  may  accnie,  are  never,  by  the 
place,  on  which  the  bill  is  drawn;  but  law-merchant,  given  against  an  ac- 
only  to  guarantee  its  acceptance  and  ceptor  of  a  bill,  as  such  merely; 
payment  in  that  place  by  the  drawee;  though  cases  may  exist  in  which  he 
and,  in  default  of  such  payment,  they  might  be  liable  to  the  drawer,  in  dam- 
agree,  upon  due  notice,  to  reimburse  ages  on  some  special  agreement  ta 
the  holder,  in  principal  and  damages,  accept  the  bill.  But,  as  a  general  prop- 
at  the  place  where  they,  respectively,  osition,  it  may  be  asserted  that  he  is 
entered  into  the  contract."  not   liable.     His  undertaking  is  abso- 

See  also  Story  on  Conflict  of  Laws,  lute  to  pay  the  money  to  the  holder  of 

^  307,  317 ;  Powers  V,  Lynch,  3  Mass.  the  bill.     Damages  giVen  to  the  holder^ 

77;  Prentiss  v.  Savage,    13  Mass.  ao;  to  compensate  for  the  loss  and  disap- 

Slacum  7*.  Pomery,  6  C  ranch  (U.  S.)  pointment  in  not  receiving  his  monej 

221 ;  Depau  v.  Humphreys,  10  Mart,  at  the  place  appointed,  arises  outof  tlie 

(La.)  I ;    Hicks  v.  Brown,   X2  Johns,  contract  of  drawing  or  indorsing  the 

(N.  Y.)i42;  Rothschild  v,  Currie,   i  bill." 

A.  &  E.,  N.  S.  43;  Potter  v.  Brown,  5  See  also  Manning  v.  Kohn,  41  Ala. 

East  133;  Gibbs  v,  Freemont,  9  Ezch.  343;   Dickinson  v,  Branch    Bank,    12 

25;    Allen  r.  Kemble,  6  Moore  P.  C.  Ala.    54;    Fiske  v.    Foster,   10   Met 

321 ;  Aymar  v.  Sheldon,  12  Wend.  (N.  (Mass.;  597. 

Y.)  439;  27  Am.  Dec.  137.  In  Trammell    v,   Hudmon,  56  Ala, 

1.  Chitty  on  Bills  668;  Chitty,  Jr.,  on  235,  the  court   by   Brickeli,  C*.j.,ob- 

Bills  41;  Byles  on  Bills   (ShaVswood*s  serves:    '*An  acceptor's   promise  ii  to 

ed.)   588;   3  Kent.  Com.  Lect.  44;   Ed-  pay  the  bill,  at  maturity,  at  the  place  at 

wards  on  Bills  733;  3  Daniel  on  Neg.  which  it  is  payable;  and  interest  com- 

Inst.,  §  1449*    3  Rand,  on  Com.  Paper,  pensates  fully   for  his  failure  to  pay. 

§  1 714;  Kapiert*.  Schneider,  12  East  420;  The  drawer  promises  to  pay    at  the 

Woolsey  V.Crawford, 2  Camp. 445.  See  place  at  which  the  bill  is  drawn,  and 

also    Bowen    v.     Stoddard,    10    Met.,  the  indorser  at  the  place  of  indone- 

(Mass.)    37^;     Hanrick    v.    Farmers*  ment,  if  the  acceptor  fails.'* 

Bank,  8  Port.  (Ala.)  539;  Newman  v,  2.  Thompaon  on  Bills  (Wilsons  ed.) 

Goza,  2  La.  Ann.  642!  446 ;  i   Parsons  N.  &  B.  650;   Baylej 

In  Watt  V.  Riddle,   8  Watta.   (Pa.)  on  Bills  306,  note;  3   Daniel  on  N^> 
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his  agreement  with  the  drawer  or  indorser,  for  a  vaiu:.ble  consid- 
eration, to  pay  the  bill,  and  upon  his  failure  to  do  so,  compels  the 
drawer  or  indorser  to  pay  the  re-exchange.*  It  has  been  held 
that  in  cases  where  drawers  have  been  obliged  to  take  up  bills 
and  pay  damages,  because  the  acceptors  suffered  them  to  be  pro- 
tested, when  they  had  funds  of  the  drawers  in  their  hands,  and 
were,  as  between  themselves  and  the  drawers,  bound  to  accept, 
they  may  recover  such  damages  of  the  acceptors ;  because  the 
loss  is  occasioned  by  their  default  and  neglect.  It  is  said,  how- 
ever, that  this  doctrine  rests  entirely  on  the  relations  existing  be- 
tween them  and  not  on  the  ground  that  an  acceptor,  as  such,  is 
liable  to  pay  damages  by  reason  of  his  acceptance.* 


Inst^  ^  1450;  Francis  v.  Rucker,  Amb. 
673;  Walker  v,  Hamilton,  i  De  G.  F. 
&  J.  603;  Rolin  V,  Steward,  14  C.  B. 
595;  78  E.  C.  Lm  593;  Prehn  v.  Royal 
Bank,  L.  R.,  5  Ex.  92 ;  Riggs  t/.  Lind- 
say, 7  Cranch  (U.  S.)  501;  Grimshaw 
rt.  Bender,  6  Mass.  157. 


his  liability  for  re-exchange,  when  sued 
by  the  drawer.*'  Benj.  Chal.  Bills, 
art.  209,  p.  2X1,  note. 

One  test  of  the  acceptor's  liability, 
gathered  from  the  authorities,  seems  to 
be  that,  if  he  has  expresRly  or  im- 
pliedly agreed  with  the  drawer  or  in- 


By  the  continental  law   the  acceptor  dorser,  for  a  valuable  consideration,  to 

is  liable  for  re-exchange,  as  the  drawer  pay  the  bill  at  its  maturity,  he  is  liable 

is  liable,  and  the   acceptor   by  his   ac-  for  a  breach  of  his  contract ;  and  if  he 

ceptance     becomes     a     party    to   the  has  funds  of  the  drawer  in  his  hands, 

drawer's  obligation.  Pothierde  Change,  he  would  perhaps  be  bound  to  accept. 

N.  115-117,  ch.  6,  art.  4,  ^  i.  Parsons  on    N.  &  B.,  651,   note.    See 

In  Riggs  i;.  Lindsay,  7   Cranch   (U.  City   Bank    v,    Girard    Bank,   10  La. 


S.)  500,  the  defendants  ordered  the 
plaintiff  to  purchase  salt  for  them,  and 
to  draw  on  theni  for  the  amount,  and 


562. 

2.    In  Bowen  v,  Stoddard,  10  Met. 
(Mass.)  378,  the  court  by   Hubbard,  J. 


he  having  so  purchased  and  drawn,  the  observes:  ''Damages  upon  a  bill  of  ex- 
court  held  that  they  (the  defendants)  change  are  the  indemnity  which  the 
were  bound  to  accept  and  pay  his  bills;  law-merchant  provides  for  parties  who 
and  if  they  did  not,  he  might  recover  are  injured  by  the  dishonor  of  the  bill, 
from  them  the  amount  of  the  bill  and  and  are  intended  to  cover  the  expense 
damages  and  costs  of  protest  (if  he  has  and  loss  occasioned  by  the  necessuy  of 
paid  the  same)  upon  a  count  for  money  protesting  and  re- drawing  for  reim- 
paid,  laid  out  and  expended,  and  the  bursement  But  the  rates  of  exchange 
bills  of  exchange  may  be  given  in  evi-  proving,  from  unseen  causes,  so  fluctu- 
dence  on  that  count  ating  and  uncertain,  liquidated  damages 

In  In  re  General   South    American  have  long  since  been  substituted  in  this 

Co.,  L.  R.,  7  Ch.  Div.  637,  Malins,   V.  commonwealth,  as   furnishing   a  more 

C,  observes:  "I   cannot  accede   to  the  just  measure  of  indemnity  to  the  suffer- 

argument     that     a    drawer    is    under  ing  party;  varying,  however,  as  to  their 

greater  liability  than  an   acceptor.      I  amount,  according  to   the  distance  or 

am  of  opinion  that  the  primary  liabil-  difficulty  of  communication  between  the 

ity  is  in  the  acceptor.    The  liability  of  places    where   the   bill    is   drawn   and 

the  drawer  is    secondary,  and    if' the  where  payable.      But   the    liability  to 

drawer  is  liable  so  must  the   acceptor  make  good  the  loss  arising  from   the 

be."  dishonor  of  the  bill,  and  the  promise  to 

1.  3  Daniel   on    Neg.    Inst.,  §  1449;  indemnify,  are  the  risk  and  undertaking 

Story  on    Bills,    §   398;   Sedgwick   on  of  the  persons  who  draw,  and  of  those 

Damages  271.  who  negotiate  the  bill,  because  it  is  re- 

*^  Although    ati    acceptor,     as    such,  ceived  by  the  holder  on  the  faith  of  the 

may  not  be  liable  to  the  holder  for  re-  undertaking  that  it  will  be  accepted  and 

exchange,  it  is  clear  that  the  drawee,  paid  by  the  drawee.    But  the  drawee  is 

by    accepting,   cannot  alter  or  escape  not  a  party  to  this  agreement;  and  if 

from    his    special    contract    with    the  he  does  not  accept  the  bill,  the  holder 

drawer ;  and  this  may  be  the  ground  of  has  no  claim  upon  him.     If,  however, 
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One  authority  says :  "Where  a  drawer  has  been  obliged  to  pay 
statutory  damages  by  way  of  re-exchange,  according  to  the  law  of 
his  place  of  contract,  he  may  recover  such  damages  against  the 
acceptor,  or  prove  them  against  his  estate  in  bankruptc)'."* 
After  considering  all  the  authorities  on  the  subject  of  an  accept- 
or's liability  for  re-exchange,  the  better  view  seems  to  be  that,  if 
the  drawer  authorizes  the  bill  to  be  drawn,  or  if  he  accepts  it 
when  the  bill  is  presented  for  acceptance,  he  becomes  liable  for 
all  damages  including  re-exchange  resulting  from  the  dishonor  of 
the  bill.  If  the  drawer  is  obliged  to  pay  the  amount  of  a  dis- 
honored bill  together  with  the  damages  resulting  therefrom,  he 
certainly  has  a  claim  against  his  acceptor,  by  whose  default  the 
bill  was  dishonored,  for  reimbursement.* 

7.  STATUTOBT  PB0YI8I0K8  GOYEBIVO  fiX-BXOEAVGB  AHB  DAHAOA 

— In  the  United  States^  re-exchange  and  damages  on  all  foreign 
bills  of  exchange  protested  for  non-acceptance  or  non-payment, 
are  now  regulated  by  statutory  enactments.  It  is  to  be  regretted 
that  these  statutes  are  by  no  means  uniform,  for,  while  they  have 
very  much  simplified  the  matter  of  calculating  re-exchange,  there 
seems  to  be  no  apparent  reason  why  the  rate  per  cent,  on  dis- 
honored foreign  bills  should  not  be  the  same  in  all  the  States. 
Prior  to  the  enactment  of  these  statutes,  the  subject  of  re- 
exchange  was  regulated  by  the  law-merchant,  and  in  England, 
and  other  foreign  countries,  the  calculation  of  re-exchange  was 
based  on  the  rate  of  exchange  between  the  countries  where  the 
bill  was  drawn,  and  where  it  was  made  payable,  as  regards  the 
drawer,  and,  as  to  the  indorsers,  the  rate  between  the  place  of 

the  bill  is  accepted,  no  other  agreement  up  bills  and  pajr  the  damages,  be* 
exists  between  the  holder  and  the  ac-  cause  the  acceptors  suflfered  them  to 
ceptor  than  a  simple  engagement  by  be  protested,  when  the^  had  funds 
the  acceptor  to  pav  the  face  of  the  bill  of  the  drawers  in  their  hands,  and 
at  maturity.  And  if  he  fails  to  per-  were,  as  between  themselves  and  the 
form  his  engagement,  he  is  liable,  in  an  drawers,  bound  to  accept,  they  roajr 
action,  for  the  amount  of  the  bill  and  recover  such  damages  of  the  acceptors; 
interest,  and  the  costs  of  protest  for  because  the  loss  is  occasioned  by  their 
non-payment.  But  he  is  not  liable  for  default  and  neglect.  This  rests,  how- 
damages.  It  is  no  part  of  his  contract  ever,  on  the  relations  existing  between 
to  pay  them;  and  the  bill,  when  satis-  them,  and  not  on  the  ground  that  an 
fied  by  him,  is  paid  at  the  place  where  acceptor,  as  such,  is  liable  to  pay  dam- 
it  was  made  payable,  and  the  party  ages  by  reason  of  his  acceptance.'*  See 
does  not  require,  nor  is  he,  in  such  Riggs  v.  Lindsay,  7  Cranch  (U.  S.)50o. 
case,  entitled  to  the  damages  for  the  re-  1.  3  Rand,  on  Com.  Paper,  ^  1714. 
exchange.  The  holder,  on  protest  for  2.  2  Daniel  on  Neg.  Inst.,  ^  1450. 
non-payment,  may  pursue  his  remedy  Wltlidrawal  of  an  Agreement  to  Ac- 
against  the  acceptor,  drawer  and  in-  oept  BUI  for  tbe  Drawer'a  Accommoda- 
dorsers ;  but  if  he  follows  the  acceptor  tlon. — An  offer  to  accept  a  draft  may  be 
to  judgment,  he  cannot  charge  him  withdrawn  by  a  letter  received  by  the 
with  damages.  We  know  of  no  case  drawer  before  the  draft  has  been  actu- 
where  such  a  rule  has  been  laid  down,  ally  presented  for  acceptance  by  him  or 
nor  do  we  perceive  a  reason  for  now  his  agent.  The  measure  of  damages 
establishing  one.  Nor  are  we  aware  for  non-performance  of  an  ag^reeroent 
that  any  such  practice  has  prevailed  to  accept  a  draft  for  the  drawer's  ac- 
among  merchants.  In  cases  where  commodation,  which  is  still  in  his 
drawers    have    been    obliged   to   take  hands,  is  the  inconvenience  and  loss 
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indorsement  and  the  place  of  payment.*  Instances,  however, 
of  a  fixed  rate  in  lieu  of  re-exchange  are  to  be  found  in  English 
commerce,*  and  in  Massachusetts  and  New  York^  mercantile 
custom  at  an  early  date  fixed  the  rate  of  damages  in  lieu  of  re- 
exchange  between  these  States  and  England  at  ten  per  cent,  on 
bills  drawn  in  the  former,  and  twenty  per  cent,  on  bills  drawn  on 
the  latter.*     The  first  statute  providing  for  a  fixed  rate  in  lieu 


thereby  occasioned  to  him,  and  not  the  tested  for  non-acceptance  and  non- 
amount  of  the  draft.  Ilsley  v.  Jones,  payment,  is  entitled  to  recover;  th6 
12  Gray  (Mass.)  260.  plaintiff    contending    that    he    has   a 

1.  Story  on  BiUs  405.  right  to  recover,  as  well  the  principal 

2.  As  to  a  fixed  rate'  per  cent,  be-  and  interest  as  also  twenty  per  cent, 
tween  England  and  India  in  lieu  of  damages,  and  an  additional  two  pet 
re -exchange,  see  Auriol  v*  Tnomas,  2  cent,  as  the  difference  of  exchange  be~ 
T.  R.  52.  tween  the  time  of  negotiating  the  bill 

But    there    should     be     an    agree-  and  notice  of  non-payment  to  the  de- 
ment, expressed  or  implied,  between  fendant,  by  way  of  re-exchange, 
the  parties,  as  to  a  fixed  rate  in  lieu  of  The  payment  of  this  two  per  cent, 
re-exchange.    Willans  v.  Ayers,  L.  R.,  the  defendant  resists.  The  right  to  re- 
3  App  Cas.  82.  cover  twenty  per  cent,  damages  on  the 

3.  Early  Rule  in  MaiaaelmsattB.^—  protest  of  a  foreign  bill  of  exchange, 
In  Grimshaw  v.  Bender,  6  Mass.  157,  rests  with  us  on  immemorial  commer- 
the  court  by  Parsons,  C.  }.,  observes  :  cial  usage,  sanctioned  by  a  long  course 
**The  rule  of  damages,  established  by  of  judicial  decisions.  In  Great  Bri- 
the  law-merchant,  is.  in  our  opinion,  tain  there  is  no  such  usage,  and  hence, 
absolutely  controlled  by  the  immemo-  there,  the  difference  of  exchange  is 
ria)  usage  in  this  State.  Here  the  usage  always  taken  into  consideration,  and 
is  to  allow  the  holder  of  the  bill  the  their  courts  of  justice  allow  for  the 
money  for  which  it  was  drawn,  usual  rate  of  re-exchange  upon  the 
reduced  to  our  currency   at   par,  and  protest  of  a  foreign  bill. 

also  the  charges  of  protest,  with  Amer-  In  Pennsylvania^  as  early  as  the 
ican  interest  on  those  sums  from  the  year  1700,  the  legislature  enacted,  that 
time  when  the  bill  should  have  been  if  anyperson within  that  province  should 
paid ;  and  the  further  sum  of  one-  draw  or  indorse  any  bill  of  exchange 
tenth  of  the  money  for  which  the  bill  upon  any  person  in  England  or  other 
was  drawn,  with  interest  upon  it  from  parts  of  Europe^  and  the  same  be  re- 
the  time  of  payment  of  the  dishonored  turned  back  unpaid,  with  a  legal  pro- 
bill  was  demanded  of  the  drawer,  test,  the  drawer  and  all  concerned 
Bijt  nothing  has  been  allowed  for  re-  should  pay  the  contents  of  the  bill,  to- 
exchange,  whether  it  is  below  or  at  gether  with  twenty  per  cent,  advance 
par.  This  usage  is  so  ancient,  that  we  K>r  the  damage  thereof,  in  the  same 
cannot  trace  its  origin;  and  it  forms  a  specie  as  the  bill  was  drawn,  or  cur- 
part  of  the  law-merchant  of  the  com-  rent  money  of  that  province,  equiva- 
mon wealth.  Courts  of  law  have  al-  lent  to  that  which  was  first  paid  to 
ways  recognized  it,  and  juries  have  the  drawer  or  indorser.  It  is  pre- 
been  instructed  to  govern  themselves  by  sumed,  that  our  rule  to  allow  twenty 
it  in  finding  their  verdicts.  This  usage  percent,  on  the  protest  of  a  foreign 
also  governs  the  indorsers  of  foreign  bill,  was  originally  coextensive  with 
bills."  the    rule  thus   established   in    Penn- 

See    also    Barclay     v.     Minchin,   6  sylvaniay  and     that    the    same    rea- 

Mass.  162;  Wood  v,  Watson,  53  Me.  sons  induced  both  rules.    The  twenty 

300.  per    cent,  was   in  lieu    of    damages, 

In  Hendricks  v,  Franklin,  4  Johns,  in  case  of  re-exchange,  and    because 

(N.  Y.)  119,  the  court   by  Spencer,  J.,  there    was  no    course    of    exchange 

observes :   "In  this  case   the  question  from  London  to    New    Tork^  and   to 

is.  What  damages  the  plaintiff,  who  is  avoid  the  constant  uncertainty  and  fluc- 

the   indorsee  of  a  foreign  bill  of  ex-  tuation  of  exchange.     If  these   were 

change,  of  which  the  defendant  is  the  not  the  inducements  to  the  allowance 

drawer,  and  which  was  returned    pro-  of    such     very     heavy     damages,     as. 
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of  re-exchange  was  passed  in  the  Colony  of  Pennsylvania  in  1700 
allowing  twenty  per  cent,  damages  on  all  bills  drawn  upon  Eng- 
land or  any  part  of  Europe.  This  fixed  rate  was  not  in  the 
nature  of  a  penalty  imposed  by  the  statutes  in  consequence  of 
dishonor,  but  was  intended  as  a  just  compensation  for  the  loss 
incurred  in  lieu  of  damages,  the  calculation  of  which  was  ren- 
dered extremely  difficult,  and  in  many  cases  doubtful,  by  reason 
of  the  frequent  fluctuations  of  exchange  and  re-exchange  and 
the  difficulty  of  ascertaining  the  true  rate,  and  in  many  instances 
whether  it  should  be  direct  or  circuitous.*  Various  States 
sooner  or  later  followed  this  example,  and  statutory  enactments 
will  now  be  found  in  all  of  them  regulating  the  re-exchange  and 

damages  on  all  protested  foreign  bills  and  in  some  instances  on 

• 

twenty  per  cent.,  I  confess  myself  tested,  is  entitled  to  recover  the  con- 
unable  to  discover  them.  It  certainly  tents  of  the  bill,  at  the  nte  of  a- 
could  not  be  intended  merely  as  a  change  or  price  of  bills  on  Enghnd^ 
mulct,  nor  with  any  other  view  than  at  the  time  of  the  return  of  the  dis- 
to  remunerate  the  party  for  all  his  honored  bill  and  notice  thereof  to  the 
damages  in  being  disappointed  in  the  drawer,  together  with  twenty  per 
honoring  of  his  bill.  It  is  not  pre-  cent  damages  and  interest, 
tended  that  this  claim  for  a  re-ex-  1.  Lennig  v,  Ralston,  23  Pa.  St.  137; 
change,  or,  more  properly,  for  the  dif-  Allen  v.  Union  Bank,  5  Whart  (Pa.) 
ference  in  the  price  of  bills  at  one  425;  Lloyd  v,  McGarr,  3  Pa.  St  474; 
time  and  another,  has  ever  been  rec-  Bangor  Bank  v.  Hook,  5  Me.  174. 
ognized  in  this  State  by  any  judicial  In  Lennig  r.  Ralston,  23  Pa.  St  137, 
decision.  The  Chamber  of  Commercei  the  court  by  Lewis,  J.,  observes:   **No 

.  it  seems,  provide  in  their  regulations  one  can  foresee  the  extent  of  the  iniurj 
for  this  difference  in  the  price  of  bills,  which  the  holder  of  a  foreign  bill  of  ex- 
between  the  time  a  bill  has  been  pur-  change  may  suffer  from  its  dishonor, 
chased  and  notice  of  its  dishonor;  It  is  not  like  a  domestic  obligatioa, 
and  I  understand  that  merchants  reg-  the  breach  of  which  can,  in  general,  be 
ulate  themselves  by  the  rules  of  the  repaired  by  the  presence  and  credit  of 
Chamber  of  Commerce.  This,  how-  the  holder.  But  the  dishonor  of  for- 
ever, cannot  make  the  law ;  the  usage  eign  bills  may  occur,  and  usually  does 

'  is  too  recent,  and  too  unsupported  by  occur,  at  points  where  the  holders  can- 

judicial   countenance,  to   produce  the  not  supervise  the    result,    and  where 

consequences  contended  for.     I  under-  they  have  neither  means  nor  credit  to 

stand  that  it  has  invariably    been   the  provide  against  the  injury.    These  in- 

practice  of  the  clerk  of  this  court,   in  struments  are  generally  procured  it  a 

assessing  damages  on  protested  bills,  premium  by  the  holders,  for  the  purpose 

to    give    the    principal,  interest,    and  of  making  their  purchases  in  the  coun* 

twenty    per    cent,    damages,  and    no  try  where  the  bills  are  payable, or  as  the 

more.     In  my  opinion  the  twenty  per  means    of   pursuing    their  travels,  or 

cent  is  in  lieu  of  all  claim  for  damages  maintaining  their  credit  abroad.    The 

in  such  cases,  and  the  claim  for  the  great  distance  between  the  residence  of 

difference   in  the   price    of  the  bills  the  drawers  and  that  of  the  acceptors 

cannot  be  supported,  and,  therefore,  must  necessarily  cause  great  delay  in 

it  must  be  deducted    in    this    case."  procuring  indemnity  from  the  fonner. 

See  also  Francis  v.  Rucker,  Amb.  672;  In  the  mean  time  tlie  loss  to  the  hold 

Brown  v.  Van  Braam,  3  DaU.  (U.  S.)  ers  if  they    rely  exclusively  upon  the 

344.  bills  to  maintain  their  credit  and  carry 

In  the  subsequent  case  of  Graves  v.  on  their    business,    might   be  irrepar* 

Dash,  12  Johns.  (N.  Y.)  17,  the  court  able.     Under   such  circumstances,  the 

of  errors  attend  the  rule  laid  down  in  recovery  of  the  face  of    the  bill  oaIj» 

Hendricks  v,  Franklin,  a.  Johns.  (N.  with  the  usual    interest,  re-exchange. 

Y.)  119,  by  holding  that  the  holder  of  and  coats,   would  be   but  a  cold  azu) 

a  bill    of    exchange    drawn   in   New  inadequate   remedy  for    so    great  si> 

Tork  on  Bngriand  and  returned  pro-  injury. 
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inland  bills.     These   statutory   provisions  are   collected   in   the 
notes.* 


1.  ttetiitory  BnaotniMili.*— i4r>tfii4aj  and  of  the  damages  thereon  from  the 

Dig.  of  Statutes  1883,  p.  3i|6,   %%  466-7*  time    at  which   payment  of*  principal 

On  everj  bill  of  exchange  expressed  sum  has  been  demanded.     Where  the 

to  be  for  value  received  drawn  or  ne-  bill   is  payable  in   United  States  cur- 

gotiated     within    this    State,    payable  rency   damages    cover    the    exchange, 

after  date  to  order,  or  bearer,    which  Where    payable   in   foreign   currency, 

shall  be  duly  presented  for  acceptance  then  the  amount  due  exclusive  of  dam- 

or  payment,  and  protested   for  non-ac-  ages   payable  thereon  must  be   ascer- 

ceptance  or  non-payment  shall  be  sub-  tained  and  determined  by  the  right  of 

ject  to  damages  as  follows:  For    a  bill  exchange  or  the  value  of  such  foreign 

drawn  on  any  person  at  any  place  with-  currency  at  the  time  of  the  demand  of 

in  this  State  at  the  rate  of  two  percent,  payment.     When  a  bill  of  exchange  is 

on  principal  sum,  etc.;   for  bill  payable  protested,  for  non-acceptance,  the  same 

in    Alabama^    Louisiana^    Mississippi,  rate  of  damages  is  allowed  as  in  case  of 

TeMnrsseCy  Kentucky^    OAio,    Indiana^  protest   lor  non-payment.      And  such 

Illinois^  Missouri  or  any  point  on  the  damages  are  in  the  place  of  all  charges 

Ohio  River,  at  four  per  cent,    on    the  except  costs  of  protests  incurred  previ- 

principal  sum.     For    any    other    place  ous  to  and  at  the  time  of  giving  notice 

within  the  limits  of  the   United  States  of  non-acceptance,  but  the  holder  is  en- 

not  hereinbefore  expressed,  at  the   rate  titled  to  recover  legal  interest  exclusive 

of  Bve  per  cent.;    for  bills  payable  be-  of  damages  upon'  the   amount  of  the 

yond  the  limits  of  the  United    States,  principal  sum  from  the  time  when  same 

at  the  rate  of  ten  per  cent.  would    have    become    payable    if   ac- 

The  acceptor  of  a  bill  of  exchange  is  cepted,  interest  on  the  damages   from 

liable  to  holder  where  the  bill  is  pro-  the  demand  of  acceptance  and  costs  of 

tested    for     non-payment    as    follows:  protest. 

Within  this  State  two  per   cent.;   any         Calif orniay  Codes  and   Sts.    1885  (2 

place  without  this  State  but  within  the  Deerings),     p.   564-5,     i§    3i-34-5'7-8. 

limits  of  the    United    States,    six    per  Damages  are  allowed  as  full  compensa- 

cent.;  beyond  the  limits  of  the  United  tion  for  interest  accrued  before  notice  of 

States,    ten    per  cent.       See  Craig    v.  dishonor,  re-exchange,  expenses  and  all 

Price,  23  Ark.  633.  other  damages  in  favor  of  holders,  for 

Arizona^  Rev.  St.  1887,  par.  131,  p.  70.  value  only  upon  bills  of  exchange  drawn 
The  holder  of  any  protested  draft  or  or  negotiated  within  this  State  and 
bill  of  exchange  drawn  by  any  mer-  protested  for  non-acceptance  or  non- 
chant  within  the  limits  of  this  territory  payment  as  follows:  If  drawn  upon 
upon  his  agent  or  factor  living  beyond  any  person  in  this  State  two  per  cent.; 
the  limits  of  this  territory  shall,  after  without  the  State,  but  in  any  of  the 
having  fixed  the  liabilities  of  the  other  States  west  of  the  Rocky  Moun- 
drawer  or  indorser  of  any  such  draft  or  tains,  five  per  cent.;  in  any  State  east 
bill  of  exchange,  be  entitled  to  recover  of  the  Rocky  Mountains,  ten  per  cent.; 
and  receive  ten  per  cent,  on  the  amount  in  any  foreign  country',  fifteen  per  cent, 
of  such  draft  or  bill  as  damages,  to-  If  the  amount  of  a  protested  bill  ofex- 
geth«r  with  interest  and  costs  of  suit  change  is  expressed  in  money  of  the 
thereon  accruing.  United   States,  damages  are  estimated 

Alabama^  Code  1886,  vol.  i,  §§  1771*  upon   such   amount  without  regard  to 

2-3-4-5.    The  damages  on  bills  of  ex-  the  rate  of  exchange ;  if  expressed  in  for- 

change,  inland  or  foreign,  protested  for  eign   money,   damages    are    estimated 

non-acceptance  or    non-payment,   are  upon  the  value  of  a  similar  bill  at  the 

five  per  cent,  on  the  sum  drawn  for.  time  of  protest  in  the  place  nearest  to 

See  Leigh  v,  Lightfoot,  11  Ala.  935;  the  place  where  the  bill  was  negotiated, 

McKenzie  v,   Clauton,    33  Ala.    520;'  and  where  such  bills  are  currently  sold. 

Trammeil   v,  Hudmon,   56  Ala.   235 ;  See  Page  v.  Warner,  4  Cal.  395. 
Knott  V,  Venable,  42  Ala.  186.  Colorado^  G.  S.  1883,  p.  142,  §^  io:-2. 

Such    damages     are  in   lieu    of  all  Ten  per  cent,  damages  besides  charges 

charges  except    costs    of   protest    in-  of  protest  on  all  foreign  bills  and  on  all 

curred  previous  to  and  at  the  time  of  bills  drawn  on    persons    without  the 

giving  notice  of  non-payment;  and  in-  State  and  within  the  United  States, 
terest  on  principal  sum  specified  in  bill         Connecticut^   G.    S.    1888,   p.    104,  ( 
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1864.  Damages  on  bills  of  exchange  of  this  State  and  within  the  United 
protested  for  non-payment  in  lieu  of  States,  and  protested  for  non-accept- 
mterest  and  all  charges  before  notice  ance  or  non-payment,  the  holder  (here- 
of dishonor  are  as  follows:  When  bill  of  shall  be  entitled  to  recover  of  the 
is  drawn  on  any  person  in  the  city  of  drawer  and  indorsers  in  the  first  cue, 
New  York,  two  per  cent.  If  upon  and  the  acceptor  also  in  the  latter  caie, 
any  person  in  the  States  of  New  in  addition  to  the  principal,  interest 
Hampshire^  Vermont^  Massachusetts^  and  protest  fees,  five  per  cent  on  the 
Maine^  Rhode  Island^  New  Torh  principal  as  damages  for  non-accept 
(except  city  of  New  York),  Newjer-  ance  or  non-payment.  If  such  Wll, 
sty^  Delaware^  Pennsylvania^  Mary-  draft  or  order  is  payable  at  a  pUce 
Jand  or  Virginia^  or  in  District  of  without  the  limits  of  the  United  States, 
Columbia^  three  per  cent.  In  North  the  holder  may  recover  ten  per  cent, 
Carolina^  South  Carolina^  Ohio^  In-  damages  as  above  for  non-acceptance 
diana^  Illinois^  Michigan^  Kentuchy,  or  non-payment, 
or  Georgia,  five  per  cent.  In  any  Jdado  Rev.  Sts.  1887,  ^^  35^i-2 
other  State,  Territory  or  district  of  the  The  statutory  provisions  in  this  Terri- 
United  States,  eight  per  cent.  And  tory  are  the  same  as  those  o(  Calif  or- 
such  damages  fthall  be  determined  with-  nia, 

out  reference  to  the  rate  of   exchange         Illinois    Rev.   Sts.   1891,  ch.  98,  ^^  i, 

existing  at  the  time  of  such  notice  and  2.    On  bills  of  exchange  drawn  or  in- 

demand  of  payment.  dorsed  within  this  State  and  payable 

Dakota,  Comp.  Laws,  1887,  ^'^  4559"  without  the  limits  of  the  United  States, 
60-61.  Damages  allowed  as  full  com-  etc.,  ten  per  cent,  damages  together 
pensation  for  interest  accrued  before  with  costs  and  charges  of  protest.  See 
notice  of  dishonor,  re-exchange,  ex-  Montelius  r.  Charles,  76  111.  303; 
penses  and  all  other  damages  in  favor  North  v.  Campbell,  72  111.  380;  Nowak 
of  holders  for  value  only,  upon  bills  of  v.  Excelsior  Stone  Co.,  78  111.  307; 
exchange  drawn  within  this  territory,  Garvin  v.  Wiswell,  83  111.  215;  Peorit 
and  protested  for  non-acceptance  or  etc.  R.  Co.  v,  Neill.  16  111.  269;  Thajer 
non-payment,  are  as  follows:  If  drawn  t;.  Peck,  84  111.  74;  Eddy  v.  Peterson, 
on  any  person  in  this  territory,  two  22  111.  536;  Allen  v.  Kramer,  2  111.  App. 
per  cent;  in  Nebraska,  lowa^  Minne-  205.  If  any  bill  of  exchange  drawn 
sola,  Wisconsin,  Illinois,  Missouri,  upon  any  person,  etc.,  out  of  thiR  State, 
or  Montana,  three  per  cent.;  in  all  but  within  the  United  States,  shall  be 
other  States  and  Territories,  five  per  duly  presented  for  acceptance  or  par- 
cent.;  on  all  foreign  bills  without  the  ment  and  protested  for  non-accept- 
United  States,  ten  per  cent.  If  the  ance  or  non-payment,  the  drawer  or 
amount  of  protef^ted  bill  is  expressed  indorser  thereof,  due  notice  being 
in  money  of  the  United  States,  dam*  given  of  such  non-acceptance  or  non- 
ages are  estimated  without  regard  to  the  payment,  shall  pay  said  bill  with  legal 
rate  of  exchange;  if  expressed  in  for-  interest,  from  the  time  such  bill  ought 
eign  money,  damages  are  estimated  to  have  been  paid,  until  paid,  together 
upon  the  value  of  a  similar  bill  at  the  with  costs  and  charges  of  protest;  and 
time  of  protest  in  the  place  nearest  in  case  suit  be  brought  on  such  bill  of 
where  the  bill  was  negotiated  and  exchange,  five  per  cent,  damages  in  ad- 
where  such  bills  are  currently  sold.  dition.      See  Montelius  v,  Charles,  ;6 

Delaware,    Laws   of  Del.    1874,  ch.  111.  303;  Sturges  v.  Fourth  Nat.  Bank, 

^3'  P-  3^6*  k  3'    The  damages  on  bills  75  ill.  595;  Hall  v.  Steel,  68  III.  231; 

of  exchange  drawn  on  any  person,   be-  Stevens  v.  Park,  73   111.   387;    Fourth 

yond    the    seas    and    returned  unpaid  Nat.  Bank    v.  City  Nat.  Bank,  68  III 

with    legal   protest,    shall,    as    to    the  39S;  Cook  v.  Renich,  19  III.  598;  Edd; 

drawer,  indorser  and  all  concerned,  be  v.  Peterson,  22    111.    536;    Cronise   r. 

at  the  rate  of  twenty  per  cent,  on  the  Kellogg,  20  111.  13;  Halbrook  v.    Vib- 

contents     of    such    bills     in     addition  bard,  3  111.  465;  Wood  v.  Price.  46  III. 

thereto.  435 ;     Walker   v.    Rogers,  40  III.  279; 

Florida  Laws  1881  (McClel-  89' Am.  Dec.  348;  Mason  v,  Dousaj, 
land*s  Dig.),  p.  839,  ^  123.  Damages  35  111.  424;  85  Am.  Dec.  368;  Jones  v. 
on  all  foreign  bifls  of  exchange  shall  State  Bank,  34  111.  313;  Ault  v.  Raw- 
be  at  the  rate  of  five  per  cent.  son,  14  111.  485;    Nelson  v.  First  Nat 

G^<r<7f^i<i  Code,  1882,  p.  700,  $i   279a-  Bank,  48    111.  36;    95   Am.   Dec.  510; 

3.     If  any  bill  of  exchange,  draft  or  or-  Phelps  v.  Northrop,  56  111.  156;  8  Am. 

der  is  made  payable  at  any  place  out  Rep.  681 ;  Chumasero    v,    Gilliert,   24 
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111.  293;  Deem  V.  Crume,  46  III.  73 ;  disallowed.  See  Wood  v.  Farmers'  etc. 
Gillian  v.  Myers,  31  III.  525;  Curtiss  Bank,  7  T.  B.  Mon.  (Ky.)  281. 
V,  Martin,  20  III.  577;  Bower  v.  Maine^  Rev.  Sts.,  1884,  p.  700,  §  2. 
Rupert,  24  111.  183;  McAllister  v.  Damages  on  the  protest  of  bills  of  ex- 
Smith,  17  111.  333;  65  Am.  Dec.  651;  change  of  a  hundred  dollars  or  more» 
Rounds  V.  Smith,  42  111.  245;  Brown  payable  b^'  the  acceptor,  drawer  or  in- 
V,  Lechie,  43   III.500;  Thayer  v.  Peck,  dorser  of  a  bill  in  this  State,  are,  if  pay- 

84  III.  74;  Wood  V,  Surrells,  89  III.  107;  able  at  a  place  seventy-five  miles  dis- 
Givens  v.  Merchants*  National  Bank,  tant,  one  per  cent.     If  payable  in  the 

85  III.  442.  State  of    New   York  or  in  any  State 
Indiana,  2  Rev.  Stats.  1888,  ^^  5507-  northerly  of  it,  and  not  in  this  State, 

9-10-11.     Damages  on   protested  bills  ^hree  per  cent.;  if  payable  in  any  At- 

out  of  the  Stote,  but  within  the  United  ^an^'c  State  or  Territory,  southerly  of 

States,    five    per    cent.,    without    the  ^'^^  York   and  northerly  of  Florida^ 


United  States,  ten  per  cent.  As  to 
any  such  bills  payable  within  the  Uni- 
ted States,  the  rate  of  exchange  shall 
not  be  taken  into  account.      No  dam- 


six  per  cent.,  and  in  any  other  State  or 
Territory  nine  per  cent. 

Maryland^  Pub.  Gen.  Laws,  1888,  vol. 
I,  p.  113,  article  13*  §  i.    The  owner  or 


ages  beyond  cost  of   protest    shall  be  holder  of  every  bill  of  exchange  drawn 

chargeable  against  drawer  or  indorser  »"  ^*^t»  State  on  any  person,  etc.,  in  any 

if  upon  notice  of  protest  and  demand  foreign  country  and  regularly  protested, 

of  the  principal  sum.  the  same  is  paid,  shall  have  a  right  to  recover  so  much 

No  holder  of  a  bill  of  exchange  snail  current  money  as  will  purchase  a  good 

recover  damages  thereon,  if  he  had  not  *>>!>   o^  exchange  of  the  same  time  of 

griven   for  same    or    for  some    interest  payment,  and  upon  the  same  place  at 

therein,  a  valuable  consideration.     See  '^e  current  exchange  of  such  bill,  and 


State  Bank  xk  Bowers,  8  Blackf.  (Ind.) 
72;  State  Bank  t^.  Rodgers,  3  Ind.  53; 
May  V.  State  Bank,  9  Ind.  233. 


also  fifteen  per  cent,  damages,  etc.  See 
Bryden  v,  Taylor,  2  Har.  &  J.  (Md.) 
396;  3  Am.  Dec.  554;  Bank  of  U.  S.  v. 

r^^,^   D««  r»o>^-   ,QQQ  «  ^^,   X  ^,>.^  U.  S.,  2   How.   (U.  S.)   737;    U.S.   v. 

/*.«;«,  Rev  Code,  1888,  p.  771,  §  2096.  g^^j^  ^^  j^   ^       H^^  \^^/^^    82. 

Jrlwn^n  ^ner-nn'^rf  n1  J.  on't  of  th!  ^^  ^^^  '^^^^'^^^  of  any  SUch  bill  shall 

drawn  on  a  person  at  a  place  out  of  the       ^    »,^  i\  ,.    1    1  j      *.u        1 1.1- 

United  SUtes,  or  in  California,  Ore-  ^\  to  the  owner  or  holder  thereof  the 

goH,  Nevada,  or  any  of  the  Territories.  '"»'"*  °/  "'«  P"""P?'.  <»"<•  'he  dan.age» 

In  all  other  places  i^  the  United  States.  \^^   ^  rp*aid  wX'fe^al  ZU^iZV 

other  than  in  this  State,  three  per  cent.  ,  *  •"'"  P*""  *" "  .fSa'  interest,  etc.. 

This  section  of    the    code   relates  to  ^''""  «'''''*"'  ''*=;•.,"?''   '     ''"^''  '"■ 

foreign  and  not  to  inland  bills.    First  dorser  upon  such  b.ll  of  exchange. 

Nat.  Bank  v.  Owen,  23  Iowa  185.  ..^""^^''''kk    Xl^^'      n  *  '   " 

'    "J^  •'  77.  p.  428,    <j<j    1820-21.      Damages    on 

Kansas^  Gen.  Sts.,  1889,  vol.  i,  ch.  14,  bills  of  exchange   payable  beyond  the 

p.  187,  §490.  Damages  are  six  per  cent,  limits  of  the   United   Slates   and    duly 

when  bill  drawn  upon  any  person,  etc.,  protested,   are    the    principal    sum    at 

outside  of  this   State,  and  within   or  current  rates  of  exchange  at  the  time 

without  the  United  States.    No  person,  of  demand,  and  damages  at  the  rate  01 

etc.,  withm  the  Sute  shall  be  liable  for  five  per  cent.,  etc      On    bills    payable 

protest  damages.     See  Noyes  v.  White,  out  of  the  commonwealth,  but  within 

9  Kan.  640;  German  v,  Ritchie,  9  Kan.  the  United  States,  as  follows:    Maine, 

106;    Knowles  v.  Armstrong,  15  Kan.  j^^vf     Hampshire,      Vermont    Rhode 

371;    Woolley  V.  Van  Volkenburgh,  16  Island,  Connecticut,    or    New    York, 

Kan.  20;  Cramer  v.  Eagle  Mfg.  Co..  23  two  per  cent.     In  New  Jersey,  Penn- 

Kan.  399.  sylvania,      Maryland    or     Delaware, 

Kentucky,  Gen.  Sts.,  1888,  ch.  22,  p.  three  per  cent.      In    Virginia,     West 

306,  4  'O*     Bills  of  exchange  drawn  on  Virginia,      North     Carolina,     South 

any   person   out  of  the  United  States,  Carolina,  Georgia  or  District  of  Co- 

protested  for  non-payment  or  non-ac-  lumbia,  four  per  cent.      And   in   any 

ceptance,  shall  bear  ten  per  cent,  inter-  other  of  the  United   States,    five    per 

est  from  day  of  protest  not  longer  than  cent.    The  rate  of  damages  within   the 

eighteen    months,   unless    payment  be  State,  on  sums  of  money  not  less  than 

sooner  demanded  from  the  party,  to  be  $100  and  payable  not  less  than  seventy - 

charged  or  unless  by  the  contract  a  rate  five  miles    distant    from     the     place. 

greater  than  six  per  cent,  is  stipulated  where  they  were   drawn  or   indorsed, 

K>r.     Damages  on  all  other  bills  are  one  per  cent. 
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1864.     DamageE  on   bills  ol'  exchange  of  thU  State   and   within  the   Unitnl 

protested   for  non-payment  In  lieu   of  Slate*,  and  prolctled   for  non-accept 

inlerest  and  all  charges  before   notice  ance  or  non-payment,  the  holder  {here 

of  dishonor  are   as  follows:   When   bill  of  shall  be  entitled  to  recover  of  th< 

is  drawn  on  any  person  in   the   city    of  drawer  and  indoraers  in  the  first  cue 

New  York,    two  per   cent.      If   upon  and  the  acceptor  also  in  the  latter  rati 

4iny    person    in    the    States    of    Neai  in   addition  to  the   prittcipal,  interei 

Uainfskire,    Vermonl,     Massaekmsetla,  and  protest  feci,  live  per  cent,  on    tli 

Maine,     Rhode    laland,     Nem    Terk  principal  ai  damages  for  non-accep' 

(except  city  of  New  York),  Nt^Jer-  ancc  or  non-payment.     If  such    Wl 

3'\.  Dtlaiuart,   PtuMtylvamia,  Mary-  draft   or  order  is  payable  st  *  plai 

laud   or   Kir^'nm,  or  tn    BtitrUt   of  without  the  limits  of  the  United  Statt 

Columbia,  three  per  cent.     In    North  the  holder  may  recover  ten   per  cei 

Carolina.  Soutk    Carolina,   Ohio,    In-  damages  as  above   for  non-acceptan 

diana.    Illinois,   Mickigan,   Kenlticky,  or  non-payment, 

or    Georgia,    five   per  cent.      In    any  Idada    Rev.    Sts.    1887.   ^J   3(61 

other  State,  Territory  or  district  of  the  The  statutory  provisions  in  tliis  trr 

United   States,  eight  per  cent.       A.nd  tory  are  the  same  as  those  oi  Califi 

auch  damagea  shall  be  determined  with-  nia. 

out  reference  to  tlie  rate  of   exchange  Illinois    Rev.  Sts.   1891,  ch.  98.  4< 

existing  at  the  time  of  such  notice  and  z.     On  bills  of  exchange  drawn  or 

demand  of  payment.  dorsed   within  this   State  and  pavi 

Datola.  Comp.  Laws,  1887,  45  4559-  williout  the  limits  of  the  United  Sta 
60-61.  Damages  allowed  as  full  com-  etc.,  ten  per  cent,  damages  logel 
pensation  for  interest  accrued  before  with  costs  and  chains  of  protest, 
notice  of  dishonor,  re-exchange,  ex-  Monleliui  v.  Charles,  76  111. 
penses  and  all  other  damages  in  favor  North  r  Campbell,  71  HI.  3S0;  No' 
of  holders  for  value  only,  upon  bills  of  v.  Excelsior  Stone  Co.,  78  III. 
exchange  drawn  within  this  territory,  Garvin  v.  Wiswell,  8^  III.  315;  Pe 
and  protested  for  non-acceptance  or  etc.  R.  Co.  v.  Neill.  16  III.  169;  Th 
non-payment,  are  as  follows:  If  drawn  v.  Peck,  84  III.  74;  Eddy  v.  Petei 
on  any  perion  in  this  territory,  two  11  III.  ^36;  Allen  i>,  Kramer,  i  III.  , 
per  cent ;  in  Nrbrasha,  loTva,  Minne-  30^.  tf  any  bill  of  exchange  di 
sola,  Wisconiin,  Illinois,  Missouri,  upon  any  person,  etc.,  out  of  thi^  t 
or  Montana,  three  per  cent.;  in  all  but  within  the  United  Stales,  sha 
other  States  and  Territories,  five  per  duly  presented  for  acceptance  or 
cent.;  on  all  foreign  bills  without  the  ment  and  protested  for  non-ac 
United  States,  ten  per  cent.  If  the  ance  or  non-payment,  the  draw- 
amount  of  protested  bill  is  expressed  indorser  thereof,  due  notice 
In  money  of  the  United  States,  dam-  given  of  such  non-acceptance  or 
ages  are  estimatedwlthout  regard  to  the  payment,  shall  pay  said  bill  with 
rate  of  exchange;  if  expressed  in  for-  inlerest,  from  the  time  such  .bill 
eign  money,  damages  are  estimated  to  have  been  paid,  until  ptdd.  to| 
upon  the  value  of  a  similar  bill  at  the  with  costs  and  charges  of  proles 
time  of  protest  in  the  place  nearest  in  case  suit  he  brought  on  such  1 
where  the  bill  was  negotiated  and  exchange.  Rve  per  cent,  damages 
where  such  bills  are  currently  sold.  dition.      See  Monteliua  v.   Char 

Dela-warf,    Laws   of   Del.   1874,  ch.  III.  303;  Sturges  i\  Fourth  Nat. 

63.  p.  l'f>.  *  3.   The  damages  on  bills  75  111.  595;  Hall  v.  Steel.   68    II 
of  exchange  drawn  on  any  person. 
yond    the    seas    and    returned   unp 
with    legal   protest,    shall,    as    to 
drawer,  indorser  and  all  concerned, 
at  the  rate  of  twenty  per  cenL  on 
contents    of    such    bills    in    addit 

Florida  Laws  1881  (McCI 
land's  Dig.),  p.  839,  f  113.  Damai 
on  all  foreign  bills  of  exchange  st 
be  at  the  rate  of  five  per  cent. 

Georgia  Code,  1881,  p.  700,  i*  371 
3.  If  any  bill  of  exchange,  draft  or 
der  is  made  payable  at  any  place  1 


\ 
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Michigan^  Gen.  St8. 1882,  tit.  11,  ch.  who  shall  have  purchased  the  same  or 

35*    P-  45^f    §^    i5^4~5*    Damages  on  acquired  some  interest  therein  for  a 

protested    bills    of  exchange  payable  valuable  consideration, 

without    the    limits    of    the    United  The  note  must  have  been  negotiable 

States,  are  five  per  cent,  in  addition  to  and  negotiated  or  damages  are  not  al- 

current    rate    of    exchange    at    the  lowed.    Bank  of  Missouri  v,  Wright, 

time  of   the    demand,  etc.     On    bills  10  Mo.  719. 

payable  without  the  State,  but  within  Damages  allowed  onlj  on  the  prin- 

the  United  States,  damages  are  as  fol-  cipal  sum   and   not    on    the    interest, 

lows :     In    Wisconsin^   Illinois^    Indi-  Barnes  r.  McMullins,  78  Mo.  377. 

««rt,    Pennsylvania^    Okio^    or    New  Receipt  of  principal  and  interest  are 

Tork^  three    per  cent.     In   Missouri^  not  a  waiver  of  damages.     Kennedy  v. 

Kentucky^    Maine^    New   Hampshire^  Bragg,  i  Mo.  App.  574. 

Vermont^    Massachusetts^    Rhode  Isl-  Note  must  contain  words  "value  re- 

nnds  Connecticut,  New   Jersey^  Dela-  ceived"   to  authorize  damages.     Hal* 

ware^    Maryland^    Virginia   or   Dis-  lowell  v.  Page,  24   Mo.  590 ;  Riggs  v. 

irict  of  Columbia^  five  per  cent.     In  St.  Louis,  7  Mo.  438. 

other  States  and  Territories  not  here-  Words    "value  received"  not  necea* 

tofore  mentioned,  ten  per  cent.  sary  to   negotiability  of    bill    of    ex* 

Minnesota^  Sts.  1891,  vol.  i  p.   565^  change,  but  essential  to  recovery   of 

f^  2107-8.     Damages  on  foreign    pro^  damages  for  its  dishonor.     Lowenstein 

tested  bills  drawn  or  indorsed  within  v.  Knopf,  3  Mo.  App.   159;  Taylor  t'. 

this    State   and   payable  without  the  Newman,  77  Mo.  263. 

limits  of   the    United   States   ten   per  Nebraska,  Comp.  St.  1891,   p.    52a, 

cent.     On  inland   bills   drawn   out  of  ch.  41,   §   7.     Damages    on   protested 

this    State    and    within    the     United  bills  of  exchange  payable  without  the 

States   five  per    cent.,   together  with  jurisdiction    of     the    United    States, 

costs  and  charges  of  protest.  twelve   per  cent.    Within   the    juris* 

Mississippi,    Rev .  Code,  x88o,   ch.  diction  of  the  United  States  and  with- 

40,  p.  331,  ^^  1 127-8.    On  all  protested  out  the  jurisdiction  of  this  State,  six 

bills  of  exchange  drawn  upon  any  per-  per  cent. 

son  within  the  United  States  and  out  Nevada^  Gen.  St.  1885,  p.  1086,  ^^ 
of  this  State,  five  per  cent,  damages.  4893*3-4-5-6.  Damages  on  all  pro* 
On  all  protested  bills  payable  out  of  tested  bills  of  exchange  drawn  or  ne* 
the  United  States,  ten  per  cent,  on  the  gotiated  within  this  Territory  upon 
amount  drawn  for,  the  principal  to  any  person  in  any  of  the  United  States 
draw  interest  also,  and  in  all  cases  the  east  of  the  Rocky  Mountains,  fifteen 
holder  shall  be  entitled  to  costs  and  per  cent  In  Europe  or  any  foreign 
charges.  On  domestic  bills  of  ex-  country  twenty  per  cent.  Such  dam- 
change  drawn  on  and  payable  in  this  ages  shall  be  in  lieu  of  cost  and 
State  for  the  sum  of  $20  or  upwards  charges  of  protest  and  all  other 
shall  be  protested  for  non-payment  or  charges  incurred  previous  to,  and  at 
non-acceptance  In  like  manner  as  the  time  of  giving  notice  of  non-pay* 
foreign  bills,  but  no  damages  shall  ac-  ment  or  non-acceptance,  but  the 
crue,  and  in  every  other  respect  they  holder  of  such  bill  shall  be  entitled  to 
shall  be  subject  to  and  governed  by  recover  lawful  interest  upon  the  prin- 
the  same  customs  and  usages  which  cipal  sum  specified  in  such  bills  and 
govern  foreign  bills  of  exchange.  damages  thereon  from  time  of  notice 

Missouri,  Rev.  Sts.  1889,  ^^1.  i,  p.  of  protest  for  non-acceptance  or  non- 

^54*  hh  725-6-7-8.     Damages  on   bills  payment.     If  the  contents  of  such  bill 

of  exchange  expressed  to  be  for  value  be  expressed  in  money  of  the  United 

received  drawn  or  negotiated  within  States,  the  amount  due  thereon   and 

this  State  protested  for   non-payment  on  the  damages  herein  allowed,  shall 

or    non-acceptance     are    as   follows:  be  ascertained  and  determined   with- 

When  drawn   on  anj'    person   within  out  reference  to  the  rate  of  exchange, 

this  State,  four  per  cent.     If  drawn  on  If  expressed  in  foreign  currency  then 

any  person  out  of  this  State  but  within  the  amount  due  exclusive  of  the   dam- 

the  United  States  or  Territories  there-  ages  payable  thereon  shall  be  ascer- 

of,  the  rate  of  ten  per  cent.     If  drawn  tained  and  determined  at  the  rate  of 

on    any    person   without  the   United  exchange  or  the  value  of  such  foreign 

States,  at  the  rate  of  twenty  per  cent,  currency  at  the  time  of  the  demand  of 

The  damages  herein  allowed  shall  be  payment.    The    damages  allowed  by 

recovered  only  by  the  holder  of  a  bill*  this  act  shall  be  recovered  only  by  the 
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RE-EXCHANGE.     OmriDg 

hotJ«T  of  the  bill  who  gtiall  h«ve  pur-  drawn  upon  any  penon  in  any  other 

chasrd    the    same    or    aome    interest  of   the  United    States    or  Territories, 

therein  for  a  valuable  consideration.  three  per  cent. ;  for  bills  payable  in  anj 

Situ  Mtxico,  Comp.  Laws,  1884,  tit.  other  place  in  North  America  (eicepl- 

19,  ch.  I,  4  173S.     The  rate  of  damage  ing  the   northwest   coast  of  America) 

oa  protested  bills  of  exchange  when  or  in  any  of  the   West   Indies,  or   Ba- 

drawn  upon    any    person  out  of    the  hama  Islands,  ten  per  cent.;  for   bills 

United  States,  twelve  per  cent.,  with  payable  in  the  Island  of  Madeira,  the 

interest    from    the    time    of    pmteHL  Canaries,     the   Azores,   the   Cape    de 

When  drawn  upon  any  person   within  Verd  Islands,  or   in   any   other    state 

the  United  State*  or  Territories  there-  or  place  in  Europe  or  South  America, 

of,  six  per  cent.,  with  interest.  fifteen   per  cent. ;  if    payable   in   any 

Ne-Bj    York,    Rev.    St.,    Codes    and  other   part   of  the  world,  twenty  per 

Laws,  1890,  vol.  I,  p.  vjli,  4^  1115-14-  cent. 

i^~i6.  Damages  on  all  bills  of  ex-  O* id,  Rev.  St.  1854  (Swan's  ed.),  p. 
change  protested  for  non-payment  or  576.  The  damages  on  bills  of  ex- 
non-acceptance,  drawn  upon  any  per-  change  negotiated  in  this  State,  drawn 
fon  in  Maine,  Nevi  Homfihtre,  Ver-  on  any  person  without  the  jurisdiction 
mont,  Massaeliusena,  Rhode  Island,  of  the  United  States,  and  returned 
CaaitecticMt,  IVgiv  jerity,  PeHHsyl-  protested,  are  twelve  per  cent. ;  upon 
vania,  Ohio,  Delaware.  Maryland,  bills  drawn  on  any  person  within  the 
Virginia  or  DislricI  of  Columbia,  jurisdiction  of  the  United  States  and 
three  per  cent.  If  drawn  upon  any  without  this  Slate,  six  per  cent.  The 
person  in  North  Carolina,  South  Care-  bills  in  all  cases  bear  interest  at  six  per 
linn.  Georgia,  Krntuchy  o      ""                              "  '          -       '   -"     '       "     ^-- 


n  upon  any  per-  ages 
«in  in  any  other  State  or  Territory  of  agreement  or  understanding  between 
the  United  States  or  In  any  other  place  the  drawer  or  Indoraer  and  the  payee 
oQ,  or  adjacent  to  this  continent,  and  or  indorsee  permitting  the  bill  to  be 
north  of  the  Equator,  or  in  any  other  paid  at  any  other  place  than  that  on 
British  or  other  foreign  possession  in  which  It  was  drawn. 
the  West  Indies,  or  elsewhere  in  the  Under  this  statute  it  Is  held  that 
Western  Atlantic  Ocean,  ten  per  cent. ;  damages  cannot  be  recovered  on  a  bill 
If  drawn  upon  any  person  at  any  port  drawn  upon  a  person  resident  In  Ohio, 
or  place  in  Europe,  ten  per  cent,  although  payable  in  jVcw  I'ork.  Farm- 
When  the  contents  of  such  a  bill  are  ers'  Bank  v.  Brainard,  8  Ohio  iga. 
expressed  in  money  of  the  United  But  where  a  bill  was  drawn  in  Cin- 
States,  damages  shall  be  ascertained  cinnati,  directed  to  T  &  C  New  Or- 
and  determined  without  reference  to  leans,  T  &  C  being  a  firm,  having  bus)- 
the  rate  of  exchange  existing  between  ness  house<i  both  in  New  Orleans  and 
this  State  and  the  place  on  which  the  Cincinnati,  T  residing  in  the  former 
bill  shall  have  been  drawn  at  the  time  city  and  C  in  the  latter,  and  the  bill 
of  the  payment  or  notice  of  non-pHy-  was  accepted  for  the  New  Orleans 
ment.  When  expressed  in  foreign  cur.  house  by  C  at  Cincinnati,  and  at  ma- 
rency.  the  amount  due.  exclusive  of  the  turity  was  presented  for  payment  to 
damages  payable  thereon  shall  be  the  house  in  New  Orleans  and  pro- 
ascertained  and  datermined  at  the  rate  tested  for  non-payment,  it  was  held 
of  exchange  or  the  value  of  such  foreign  that  the  drawers  were  liable  to  pay  six 
currency  at  the  time  of  the  demand  of  per  cent,  damages  according  to  the 
payment.  statute.     The   former   case   {Farmere' 

See  Butt  r.  Hoge,  1  Hilt.  (N.  Y.)iy,  Bank  v.  Brainerd,  8 Ohio  291)  wasdls- 

DeRham  i'.  Grove,    18   Abb.  Pr.   (N.  tingulshed  from  this  by  the   fact  that 

Y.)  45:  Brown  v.  Post,  6  Rob.  (N.  Y.)  the  bill  in  that  case  was  drawn,  not  on 

117.  a  firm,  but  on   an  Individual   resident 

The  above   damages  shall  be  recov-  within  the  State,  and  not  appearing  to 

ered  only  by  the   holder  of  a  bill  vho  have  any  place  of  business  without  the 

■hall   have    purchased    the    same  o,'  State  at  which  the  bill   was  addressed 

aome   interest   therein   for  a   valuable  to  him.     West  r'.  Valley  Bank,  6  Ohio 

consideration.  8t.  16S. 

North  Carolina,  Code  1883,  vol.  I,  p.  See      in       this       connection.      State 

19,448.     The   damages  on    protested  Bank  t'.  Bowers,   8  Blackf.  (Ind.)  71;. 

hill)  of  exchange,  drawn  or  indorsed  In  Wood  i'.  Farmers' etc.  Bank,  yT.B.Mon. 

this  State,   are   aa  foUows:  For  bills  (Ky.)38i;   Clay  t>.   Hopkins,  3  A.   IC. 
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Marsh.  (Ky.)   485;  Bank  of  U.  S.   r;.  State  and  payable  without  the  State^ 

Daniel,  12  Pet.  (U.  S.)  32.     Protest  is  five  per  cent. 

necessary  to  entitle  the    holder  of  a         Tennessee^   Code    1884,    ch.    18,     §^ 

bill,  drawn  in  Ohio  on  another  State,  to  3720-1.     Damages  on  protested  bills  of 

statutory  damages.     Case  v,   Heffner,  exchange  are  as  follows:  Bills  drawn 

10  Ohio  180.     See  i    Parsons  N.  &   B.,  upon  a  person  in  any    of  the  United 

660,  n.  States  or  Territories,  three  per  cent. 

Oregon.  HilPs  Ann.  Laws,  1887,  vol.  I^  drawn  upon  any  person  in  any  other 

2,  p.  1416,  §^  3195-6.   Bills  of  exchange  State  or  place  in  North  America,  bor- 

payable    without    the    limits    of     the  dering  upon  the  Gulf  of  Mexico  or  in 

United   States  protested    for  non-ac-  any  of  the  West  India  Islands,  fifteen 

ceptance  or  non-payment,  the   party  P«r  cent.     If  drawn  upon  any  person 

liable  for  contents  of  such  bill  shall  pay  »n  any  other  part  of  the  world,  twenty 

the  sum  at  the  current  rate  of  exchange  P^r  cent     These  damages  shall  be  in 

at  the  time  of  the  demand,  and  damages  !»«"  oi  interest  and  all  other  charges, 

at  the  rate  of  ten   per  cent.,  together  except  charges  of  protest  to  the  time 

with  interest  to  be  computed  from  the  ^^en  notice  of  the  protest  and  demand 

time  of  protest.     Damages  for  non-ac-  of  payment  shall  have  been  given.  But 

ceptance  or  non-payment  on    inland  interest  shall  be  computed  from  that 

bills,  five  per  cent,  damages.  time  on  the  principal,  together  with 

Pennsylvania,     i      Brightl/s    Pur.  f\  damages    and    charges    of     pro- 

nit'J..'^lflli^etn;„id''^'^J?flv      ""l"   Cox   V,   Bank    of   Tennessee,  3 

^rnTJlid  ?^r  n^^Jrl^^^^^^^  Sneed  (Tenu.)  140,  the  court  held  that 

protested,  for  non-acceptance  or  non-        ,.,,    \  '    ^J  . ,    .       ... 

«^o„»^^»^  Lk»»  ^.«.„»   .i^ui^  *Kj«  w:*-*^  a  bill    drawn    and    accepted    in    this 

Soon  anv  ollion   e^^^^  State,  all  the  parties  to  which  reside  in 

United  States  or 'Territories.^  except-  ^^}\  State,    but    payable    in    another 

inir  Uooer  and  Lower  California.  New  S***®»  *®  "®*  *"^*^  *  ^*"  **  ^""  entitle 

M^V.^^rL  n.t^^  ahoii  kI  i^^  the  holder  to  the  three  per  cent  dam- 
Mexico  and  Oregon,  snail  be  five  per  .        .     ^i.     *  *  *. 

cent,  on  the  principal  sum ;   if  u^n  *e^,  given  by  the  statute 

Upper  and    Lower    California,   New         ^"'f^''  !!y'^4.K^u'M^    I  '' **• 

Mexico,  or  Oregon,  ten   per  cent.;  if  "9.  art.  275.    The  holder  of  any  pro- 

.._„„  r'u!-.   r„5i. „.i,«_  _-_..-.«  tested  draft  or  bill  of  exchange  drawn 

A^itr  AM^  «,  /lnH.fn  fl/  P?.JfiP  »>y  a  merchant  within  the  limits  of  this 

Asia,  Africa,  or  islands  m  the   Pacific  oi*  ..u*       ^     ^         t    ^       «-• 

Ocean  twentv  oer  cent  •  if  uoon  Mex-  ^^^^^  "P°"  ^^*  *^^"t  ^^  ^*^^^""  ''""'"^ 

otli^^Mn^^^  after  having  fixed  the  liability  of  the 

South  America,  Great  Britain  or  other  ^'•^^f,''  °/  ^"t"""!!  k    ^">'  ^"^'^  ,  ^™'* 

places  in   Europe,  ten  per  cent,  and  if  ^'^  ^^"  of  exchange,  be  entitled   to  re- 

upon    places     on    the    west    coast  of  ^°^"  T^'*'^'!  ^%1  P^'Kn"  *  ""!.  ^"^ 

South  America,  fifteen  per  cent,   and  ?"L?"L  ,!"      ^l^^^  ^'  ^'j"  *^^  ^*";* 

if  upon  any  other  part  of  the   world,  ages,  together  with  interest   and  costs 

ten  n«»r  cent  ®'  *"**  thereon  accruing, 
ten  per  cent.  ^^^^^^    Com.  Laws,    1888,     ol.  3,  p. 

These  damages  shall  be  in  lieu  of  172-3,  §^  3941-2-4-5.  Damages  are al- 
interest  and  all  other  charges,  except  lowed  on  protested  bills  as  full  com- 
the  charges  of  protest,  to  the  time  pensation  for  interest  accrued  before 
when  notice  of  protest  and  demand  of  notice  of  dishonor,  re-exchange,  ex- 
payment  shall  have  been  given  and  penses  and  all  other  damages  in  favor 
made;  and  the  amount  of  such  bill  and  of  holders  for  value  only,  as  follows  r 
damages  payable  thereon  shall  be  as-  when  drawn  upon  any  person  in  this 
certained  and  determined  by  the  rate  Territory,  one.  per  cent ;  in  any  of  the 
of  exchange,  or  value  of  the  money  or  other  States  or  Territories  of  the 
currency  mentioned  in  such  bill,  at  the  United  States,  two  and  one-half  per 
time  of  notice  of  protest  and  demand  cent  In  any  foreign  countries,  five 
of  payment.  See  cases  cited  in  i  per  cent.  If  the  bill  is  expressed  in 
Brightly's  Pur.  Dig.,  p.  189.  money  of  the  United  States,  damages 

Rhode    Island,    Pub.     Sts.  1883,    p.  are  estimated  without  regard   to   the 

343,  ch.  143,  ^  I  &  3.    Damages  on  pro-  rate  of  exchange.     If  expressed  in  for- 

tested  foreign  bills  of  exchange  drawn  eign    money,  dahiages  are  estimated 

on  any  person,  etc.,  without  the  United  upon  the  value  of  a  similar  bill  at  the 

States,  ten  per  cent.    On  protested  in-  time  of  protest,  in  the  place  nearest  to 

land  bills  drawn  or  indorsed  within  the  the  place  where  the  bill  was  nego- 
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In  most  of  the  States,  protest  is  generally  necessary  to  render 
the  drawer  liable  for  statutory  damages,  and  where  there  has 
been  no  protest,  the  holder  can  recover  only  the  principal  and 
interest.'  This  fixed  rate  of  damage  upon  the  dishonor  of  the 
bill  is  as  much  a  part  of  the  obligation  as  the  sum  specified  in 
the  bill,  and  it  has  been  held  in  New  York  that  the  holder  of  a 
foreign  bill  is  entitled  to  recover  damages  from  the  drawer  for 
non-payment,  upon  the  whole  amount  of  the  bill,  even  where 
the  acceptor,  after  protest,  paid  part  of  the  bill  at  the  place 
where  it  was  payable*     The  weight  of  authority,  however,  seems 

listed,  %aA  where  such  bills  are  cur-  Bailej  i',  Doiter,  6  How.  (U.  S.)  aj; 
lenClj  sold.  Murry  v.  Clajborn,  3  Bibb  (Ky.) 
Vir^nia,  Code  1887,  p.  683,  ch.  300;  Daniel  r.  Downing,  ]6  Ohio  St. 
134,41851.  When  a  bill  of  encliange  578 ;  Jordan  t-.  Bell,  8  Port.  (Ala.)  53;, 
drawn  or  indorsed  within  this  State  is  Robinson  v.  Johnson,  i  Mo.  434, 
protested  for  non-acceptance  or  non-  But  see  Phillips  t/,  Evanf, 64 Mo.  17, 
payment,  there  shall  be  paid  by  the  where  the  court  held  that,  where  a  bill 
party  liable  for  the  principal  of  such  was  drawn  in  another  State  for  "value 
bill,  in  addition  to  what  else  he  is  Ha-  received,"  and  accepted  in  Misiouri, 
ble  for,  damages  upon  the  principal,  at  the  acceptorwas  liable  tor  the  statutory 
the  r«te  of  three  per  cent.,  if  the  bill  be  damages  without  protest. 
Dsyable  out  of  Virginia  and  within  the  Before  protest  damages  can  be  re- 
united .jLdtes,  and  at  the  rate  of  ten  covered,  there  must  be  such  demand 
per  cent.  i(  the  bill  be  payable  without  and  notice  as  will  charge  the  indoraer. 


the  United  States.  Noyes  v.  White,  9  Kan.  640. 

Wttt    Virginia,  Code    1887,  p.  701,         Under   an   Indiana    statute, 
ch.  99, 4  9.     Same  as  Virg-inia.  provides  that    "  no   damages   beyond 


Washington,    HiU's    Sts.    &   Codes  cost    of  protest,   shall   be   chargeable 

1891,  vol.    I,   p.   814,   1)^   xvjlb-^.     The  against    drawer    or  indorser,  l^upon 

rate   of   damaKes  to   be   allowed    and  notice    of    protest     and    demand    of 

paid     upon     the     usual     protest     for  the  principal  sum,  the  same   is  paid," 

non-payment    of    bills    ot    exchange,  the  court  held,  that   notice  of  protest 

drawn  or  indorsed  within  the  State,  if  was  in  eiTect  a  demand  of  payment,  and 

payable    without    the     limits    of   the  the  defendants  [ailing  to  pay  the  prin- 

Uniled  States  shall  be   ten   per  cent.,  cipal  of  the  bill  upon  notice  of  protest 

and  if  payable' out  of    this   State,  but  were  liable  forthe  statutory  damagesof 

within  the  United  States,  five  per  cent-  five  per   cent,  on  all   dishonored   bills 

Witronsin,     Sanborn     and      Berry-  payable  without  the   State  but   within 

man  Annot.  Sts.,  1889,  vol.  i.  p.  997,  \l)  the  United  States.  May  v.  State  Bank, 

1683-3.     Whenever    any    biil    of    ei-  9  Ind.  333, 

change  drawn  or  indorsed  within  this  Foralxn   IMitlnKnlataail     ftvn    Inland 

Stateand  payable  without  the  limitit  SUla.— A  bill  of  exchange  drawn  in  one 

of  the   United    States   shall  be    duly  of  the   United   States,   payable  in   an- 

prolested  for   non-acceptance   or  non-  other  is  considered   a  foreign  bill,  and 

payment,  the  party  liable  for  contents  mustbeprotested  in   order  to  preserve 

of  lucb  bill,  sliall,  upon  due  notice  and  the  liability  of  the  indorser  or  drawer,, 

demand  thereof,    pay  the  same   at  the  as  well  for  the  damages  on  the  dlshon- 

current  rate  of  exchange   at   the  time  ored  bill  aa  for  the   principal  sum.    3 

of  the  demand,   and   damages   at   the  Rand,  on  Com.  Pap.,  f  1143;  1  Parsons'' 

raleof  five  percent.,  togetherwith  in-  N.   &   B    643;    Commercial    Bank   ;■. 

U rest  from  date  ot  protest.     On  bills  Varnum,  49  N.  Y.   369;    Buckner  i'. 

drawn  upon  any  person,   etc.,   out  of  Finley,  i  Pet,  (U.  S.)    586;  Duncan  v. 

ihis  Slate,  but   within   some   State  or  Course,  i  Mills  coo;  Warren  ;■.  Cooms, 

Territory  of  the  United  States,  five  per  10  Me.  139. 

cenL  damages,  together  with  costs  and  1.  In  Hargous  r.  Lahens.  3   Sandf. 

charges  ot  protest.  (N.  Y.)  ai3  (1849),  the  court  by  Sand- 

1.  Case  V.    Heffner,    10   Ohio   180;  ford,   J.,  observes;  "The  allowance  of 

McMttrcbeyv- Robinson,  loOhio  496:  damages   rests  upon   the   theory  that 

Wanierti.Tupp«r,  8How,(U.S.)i34;  the  holder  of  the  bill,  by  reason  oi  its; 
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SUtutory  Provialoiui  RE-EXCHANGE.      CoYvri^g  »<HmiiiMgi^  tto 

to  be,  that  where  the  acceptor  pays  part  of  the  bill,  the  damages 
recoverable  by  the  holder  will  be  reduced  accordingly,* 

It  will  be  observed  that  some  of  these  statutes  provide  that 
exchange  is  allowed  only  on  bills  payable  in  foreign  money,  and 
where  the  same  are  payable  in  currency  of  the  United  States 
they  are  recoverable  without  exchange.*  Other  statutes  provide 
for  damages  in  lieu  of  exchange.  In  South  Carolina^  the  jury 
may  give  the  true  difference  of  exchange  on  bills  payable  in  a 
foreign  country.' 


non-payment,  is  put  to  the  expense  of  of  the    thing,   whether    regarded   as 

remitting  the  same  amount  to  replace  under  the  statute  or  the  law-merchant, 

that  expressed  in  the  bill,  in  the  coun-  entitles  the  holder  of  a  foreign  bill  to 

try  where  it  was  payable.    The  rate  of  his  damages  on  its  non-payment,  ir- 

«xchange  measures   the    damages,   in  respective  of  the  place  where  he  may 

the  absence  of  a  statutory  or  custom-  subsequently  receive  entire  or  partial 

ary    regulation.     This    allowance    is  payment  of  its  amount."    See  above 

made  without  any  inquiry  as  to  the  opinion  for  a  review  of  cases  to  the 

fact    of    a    remittance    to    cover  the  contrary. 

amount    of    the    protested  bill.    The  i.  Bangor  Bank  v.  Hook,  5  Me.  174; 

liability  to  pay  the  damages  becomes  Warren    v.    Cooms,     20     Me.     139; 

perfect  on  the  return  of  the  bill  pro-  Porter    v,    Ingraham,    10    Mass.   88; 

tested.    A  subsequent  part  payment  by  Lang  v.  Barclay,  3  Stark.  38 ;  2  Chitty 

tlie  acceptor  can  have  no  greater  in-  qq  Bills  669;  Story  on  Bills  493. 

fluence  in  reducing  or  extinguishing  ^     -,  ,          .q^,  /-^j^    x  «.^q.  / 

that    liabilitv    than    a   similar   nartial  *'  ^^-ff^^w",  > 876,  Code,  ^  2108;  In 

tnat    liability   tnan   a   similar   partial  ^,viiw,  1881,   R.  S.,  §    k,k,wi\ Louisiana, 

payment  by  the  drawer  or  any  other  ,q^^   U     q*  xx  ,^^  T.    £#v™— ,.•   ,«!,« 

oartv      It  is  as  fixed  and   determinate  ^^7°'  ^'   ^''  ^^  322-3 ;  Mtssourt,  1879, 

an  obligation  as  the  debt  rforeTented  ^'  S.,  §§  545"^;  Nevada,  1873,  C.  L., 

itself.    .     .     .     Now  it  is  obvious  that  «      i     ^       t  •          00       ^    o 

the     subsequent    collection     of    the  '•  South    Carolina^   1882,    G.  S^  ^ 

amount    of   the  protested  bill   at  the  ^S^o* 

place  where  it  was  payable,  will  not  Walvtr  of  Statutonr  DftinagM.—  If 
make  the  remitter  whole  in  the  trans-  the  holder  of  a  bill  of  exchange  ac* 
action,  unless  it  shall  so  h?.ppen  that  cepts  payment  after  m&turity  without 
the  rate  of  exchange  is  at  that  time  so  at  the  time  demanding  statutory  dam- 
favorable  to  him  that  he  can  sell  a  bill  ages  for  the  dishonor  of  the  bill,  he 
drawn  by  him  against  such  collection,  thereby  waives  his  right  to  recover 
for  as  much  as  it  cost  him  to  re-  such  aamages,  although  he  may  be 
mit  and  take  up  the  protested  bill  entitled  to  interest  from  the  time  of 
when  he  received  notice  of  its  dis-  dishonor  to  the  time  of  the  subsequent 
honor,  together  with  his  expenses  in  payment.  U.  S.  v,  Gurrey,  4  Cranch 
the  collection.  Thus  the  result  in  (IJ.  S.)  333.  But  see  Kennerly  v, 
reference  to  an  actual  reimbursement  Bragg,  i  Mo.  App.  574,  where  the 
of  the  remitter,  or  a  restoration  to  the  court  held,  that  in  the  case  of  a  nego- 
same  State  he  would  have  been  in  if  able  and  negotiated  note,  the  receipt 
the  bill  had  been  paid  according  to  its  of  principal  and  interest,  after  dis- 
tenor  and  obligation,  would  depend  honor,  by  the  holder,  who  purchased 
upon  the  fluctuations  of  exchange,  the  for  value,  is  no  waiver  of  the  claim 
credit  of  the  holder  as  a  drawer  of  for-  for  damages. 

eign  bills,  the  continued  solvency  of  The  second  of  a  foreign  bill  of  ex- 
his  agent  abroad,  and  other  consider-  change  drawn  at  San  Francisco,  Cal. 
fltions,  which  we  need  not  enumerate,  payable  at  sight,  was  presented  to  the 
It  was  intended  by  the  rule  of  fixed  drawee,  at  Columbus,  Ohio,  and,  paj- 
damages  provided  in  the  statute,  to  ment  being  refused,  it  was  duly  pro- 
avoid  all  inquiries  of  this  character  in  tested.  Auerwards,  and  before  suit 
every  case  of  protested  bills  of  ex-  was  brought,  the  first  of  exchange  wai 
change.    And  we  think  the  good  sense  paid  to  the  holder  with  interest  and 
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RE-EXCHANGE— RE-EXPA  TRIA  TION. 

VL  Bx-EXCHAKSBAVsSAiueiaoHFaoiiiBaoBT  Notes. — Although, 
by  the  law-merchant,  promissory  notes  do  not  fall  within  the  rule 
regulating  re-exchange  and  damages  on  dishonored  bills  of  ex- 
change, it  has  been  held  that  they  can  be  so  drawn  as  to  include 
re-exchange.'  And  where  a  promissory  note  is  made  expressly 
payable  at  a  particular  place,  if  dishonored  there,  and  the  holder 
is  compelled  to  seek  payment  elsewhere,  he  is  entitled  to  the  dif- 
ference of  exchange.*  And  this,  on  the  ground  that  wherever 
suit  is  brought,  the  holder  ought  to  receive  the  principal  sum 
with  interest,  and  such  damages  as  would  replace  the  money  in 
th.:  country  where  it  ought  to  have  been  paid.*  \n  Nnv  York 
and  Massachusetts,  however,  the  courts  havedecided  that  the  par, 
and  not  the  rate  of  exchange,  shall  govern.* 

EE-BXBCUTIOH.— See  LOST  Papers,  vol.  13,  p.  1069:  Refor- 
mation. 

SE-EZPATRIATIOH.— See  EXPATRIATION,  vol.  7,  p.  488. 

cnst  of  protest.    Held,  the  drawer  was  Where  a   note,  not   Itself  subject  to 

released  from  the  payment  o(  damages  statutory  damages,  was  given  to  take 

for  the  dishonor  of  the  second  of  ei-  up  a  bill  drawn  beiween  parties  in  the 

change.       Page     v.    Warner,    4    Cal,  same     State,   the  court  held   that  the 

39J.  amount  of  re-exchange   as    liquidated 

Where  a  drawer   who   has   become  d'niages  could  be  included  in  the  note, 

liable    for   damages    upon    the     non-  Bank  of  U.  S.  v.  Daniel,  la   Pet.  {U. 

acceptance  of  the  bill,  gives  his  check  S-)  3'- 

to  the  holder  for  the  amount  of  the  \.  In    Martin   v.   Franklin,  4  Johns, 

bill  as    a   guaranty  of   its   acceptance  <N.  Y.)  124,  the  court   held   that  the 

upon    a   second   presentation    to    the  debt  is  to  be  paid  according  to  tlie  par, 

drawee,  the  holder,  bv  his  acceptance  and  not  the  rate  of  exchange.    "It  Is 

of  the  check,  waives  his  right  to  statu-  recoverable  and    payable    here  to  the 

tory   damages  for   non-acceptance   of  plaintiffs  or  their  agent;  and  the  court* 

(he    bill   upon   the   first   presentation,  are  not  to  inquire  into  the  disposition 

Pesant  -a.  PickerggEll,  56  N.  Y.  650.  of  the  debt,  after.it  reaches  the  hands 

1.  3  Daniel   on   Neg.  Inst.,  I)   1453;  i  o*"  ">e  agent.     He  may  remit  the  debt 

Parsons  N.&  8.651;  Pollard  v.  Her-  '<» '''•  principal  abroad.  In   bills  ofei- 

rie^,  3  B.  &  P.  33s;  Grulacap  v.  Woul-  change,  or  he  may  invest  it  here  on  his 

luiae,  J  McLean  (U.  S.)  581.  behalf,  or  transmit  it  to  some  other  part 

%.  Wood   V.   Kelso,   %-,  P..  St.   141;  of  the  United  States,  or  to  other  coun- 

Lee    V.    Wilcocks.   5    s'   &    R.   (pl.  tries,  on  the  same  account.     We  can- 

^                                  ^                  ^   I      ■/  j,m  trace  the    di.poEltion  which  i»  to 

1.  Gr.„l  ..  Halcv.  3  Soratt.  (U.  S.)  '""  P'""'  •"'■'A""'  ">  l""  «c=.er, 

J.,;     L.O...C    ..    SaAcr,    3     Wh.U  ""  ""V  -pcci-l  J't».|ej  "P-"  .uch 

/If  CI   .   —   iif II.. .11   .     vLj .  uncertain   cakuiation.     All  the  plain- 

B^int^tf '.;r^.^™i,h  ,      S^^    ■   \  'iff^  ='«''  "l'.  I»  their  debt  justly  ^iqui- 

Wi^^'/n   S  ;Mf '                              '  dated  and   paid  in  the  law^l  currency 

InB.nkof'MU;ouri   t..  Wright,    .o  of  the  United  States?" 

Mo.  719,   the  court  held   that  siatulory  See  also  Scofield  v.  Day,  ao  Johns, 

damages   would   not  he  allowed   on  a  <N.  Y.)  loi. 

negoii.-ible      promissory     note      unless  "When  a  foreign  creditor  suet  for  hts 

the   note   had    been    negotiated.     And  debt  in  Ihis  State  {Massachusttls),  he 

in     Howard      v.     Central      Bank,      3  will  recover  (except  In  the  case  of  a  bill 

Ga.  375,     the  court    held    that,    when  of  exchange)  at  the  par  of  exchange." 

the    note    was  indorsed,  the  statutory  Adams  v.  Cordis,  15   Mass,   160;   Al- 

damages    would     be    allowed    on    its  cock  -a.  HopkIns,6  Cush.  (Mass.)  484; 

dishonor.  Lodge  v.  Spooner,  74  Mass.  166. 


Qynoptli. 
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REFERSES^ — (See  also  Arbitration  and  Award,  vol.  i,  p. 
646;  Auditors,  vol.  i,  p.  1009;  Master  in  Equity,  vol.  14,  p. 
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c.  I^ong  Accounts,  &J2* 
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9.  Duties  of  Referees,  686. 
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a.  Notice  of  Trial,  689. 

b.  Place  of  Trial,  689. 
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c.  Adjournments,  690. 
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of  Witnesses,  691. 

(2)  Swearing    Witnesses^ 
691. 
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691. 
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dence,  691. 
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dence, 696. 

e.  Amendments      to     Plead- 
ings, 696. 
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702. 
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703. 
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704. 

17.  Appeal  from  yudgmenl,  704-. 

a.  Exceptions,  704. 

b.  Record  on  Appeal,  *jiyj, 

c.  Review    of  Referee's  De^ 
cisions  on  Appeal,  708. 

</.  Presumptions  on   Appeal, 
708. 

e.  Efect  of  Reversal  of 
Judgment  on  Order  of 
Reference,  710. 

18.  Fees  of  Referees,  710. 

III.  Referees  to  inform  the   Court, 
712. 

IV.  Referees  in  Mercantile  Law,  7 1 2.. 
V.  Referees  in  Life  Insurance,  712.. 


I.  BXTIFITIOH. — A  referee  is  a  person  especially  selected  to  try 
a  cause  in  the  place  of  a  court  and  jury ;  or  to  examine  a  question 
or  issue  raised  in  a  pending  suit  and  report  thereupon  to  the 
court ;  or  to  give  information  as  to  the  character  or  mercantile 
standing  of  a  party  asking  credit  from  another ;  or  to  give 
information  to  an  insurer  about  the  party  insured.* 

1.  Rofsres  in  Oass  of  Keed  (or  Au  The  term  includes,  in  a  general  sense, 
Besoin). — A  person  suggested  in  a  bill  auditors,  masters  in  equity,  examiners,, 
of  exchange  to  whom  application  shall  arbitrators,  registers  in  bankruptcy, 
be  made  on  the  drawee's  refusal,  i  and  like  officers.  Anderson's  L..  Diet.,. 
Rand.  Com.  Paper.  §  4;  Story,  Bills  p.  866.  But  strictly  speaking,  a  ref- 
Exch.,  4  65 ;  Bills  of  Exchange  Act,  45  eree  is  distinguished  from  an  arbi- 
and  a6  Vict,  ch.  61,  f  15.  trator  in  that  the  latter  is  employed 

2.  Bouv.  L.  Diet.  (15th  ed.),  vol.  2,  where  no  lawsuit  has  been  brought, 
p.  536;   Anderson's  L.  Diet.,  p.  866.  while  the  former    decides    issues  or- 
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IL  Beiebses  to  Bboids  Cavsqbb— 1.  Origin  and  History.— In  the 
common  law  action  of  account  the  settlement  of  the  account  was 
made  before  auditors  appointed  by  the  court,  who,  however, 
could  not  determine  even  provisionally  any  controverted  matter 
of  fact  or  law,  but  were  required  to  refer  the  same  to  the  court 
to  be  decided  by  a  jury  or  by  the  judge.^  The  action  of  account 
was  consequently  intricate  in  its  course  of  procedure,  dilatory, 
and  expensive ;  and  moreover  it  did  not  reach  all  cases  of  ac- 
counts ;  so  that  a  bill  in  equity  for  an  accounting  was  preferable. 
This  action,  therefore,  fell  into  disuse,  and  the  practice  arose  in 
England  of  bringing  indebitatus  assumpsit  in  place  of  it,  the  par- 
ties usually  consenting,  where  the  account  was  obviously  too 
complicated  to  be  tried  by  a  jury,  to  refer  it  as  in  equity ;  and 
finally  the  usage  became  so  general  that  it  was  at  last  held,  disre- 
garding the  old  cases,  that  indebitatus  assumpsit  would  lie,  no 
matter  how  numerous  the  items  in  the  account, — the  practical 
effect  of  which  was  to  compel  parties  to  consent  to  refer  where  the 
accounts  were  long  or  complicated.* 

questions  arising    in    an  actual   suit.  431 ;   Magown  v.  Sinclair,  5  Dal^  (N. 

Abb.  L.  Diet.,  vol.  2,  p.  304.     And  a  Y.)  68. 

reference  is  distinguished  from  a  trial        In   the  colony  of    New   Tork  the 

or  hearing  in  being  conducted  by  non-  same  result  took  place  at  an  earlier 

judicial  persons  in  matters  not  capa-  period.     Under  the   Dutch  rule,  the 

ble  of  being  conveniently  examined  bj  settlement  of  matters  of  account  was, 

the  court    Abb.  L.  Diet,  vol.  2,  p.  in  accordance  with  the  usage  in  Am- 

394.      As  used  in  U.  S.  Rev.  Sts.,  %  sterdam,    referred    to    three   persons 

834,  the  word  ''referee"  relates  to  offi-  called  arbitrators ;  and  like  some  other 

cers  appointed  under  State  laws  and  Dutch  usages  or  laws,  this  was  contin- 

authorized    to     hear    and    determine  ued  for  many  years  after  New  York 

questions  submitted  to  them;  and  not  became  an  English  colony,  these  three 

to  masters  in  chancery,  whether  gen-  persons  being  sometimes  called  arbitra- 

erallyor  specially  appointed.     Central  tors  and  sometimes  referees.     Introd. 

Trust  Co.  V.  Wabash,  etc.,  R.  Co.,  32  to  E.  D.  Smith's  Reports,   XLIV ;  2 

Fed.  Rep.  684.  Rec.    of    Mayor's     Court;     Rec.    of 

In   courts    of    equity   referees    are  Mayors,  vols.  2-7 ;  Magown  v.  Sinclair, 

usually  termed  "masters"  or  "commis-  5   Daly  (N.  Y.)  63.    The  charter  of 

sioners."  Liberties  and  Privileges  of  1683,  how- 

In  Missouri y  there   is  a  distinction  ever,  provided  that  all  trials  should  be 

between  a  referee  and  a  commissioner,  by  a  jury  of  twelve  men,  which  vir- 

A  referee  is  named  and  appointed  by  tually  abolished    this    mode  of  pro- 

the  consent  of  the  parties.    A  com-  cedure;  and  there  was- no  way  then  by 

missioner  can  be  appointed  only  when  which  a  matter  involving  an  account 

the  parties  do  not  agree  on  a  refer-  could  be  tried  at  common  law,  except 

ence.    Walton  v,  Walton,  17  Mo.  376.  by  an  action  of  account.    But  it  was 

In  some  jurisdictions   referees  are  found  not  only  that  this  action  would 

appointed  as  masters  in  chancery  were  not  reach  all  cases  of  accounts,  but 

under  equity  practice.    So  in  the  Eng-  also  that  the  course  of  procedure  in  it, 

lish  courts,  where  they  are  called  otB-  in  addition  to  the  delay,  expense,  and 

cial  or  standing    referees.     Abb.   L.  inconvenience  involved  in  the  action. 

Diet.,  vol.  2,  p.  395.  could  not  be  adapted  to  trial  by  jury; 

1.  3  Bl.  Com.  162^3;  I  Chit  PI.  44;  for  in  this  ancient  action  there  were 
3  Rob  Pr.  (2d  ed.)  410;  Bac.  Abr.,  two  judgments,  first,  that  the  defend- 
Accompt,  (A);  3  Th.  Co.  Lit.  346-7,  ant  account,  or,  as  it  was  called,  quod 
notes  (15),  (16),  (P);  Godfrey  r.  Saun-  computet^  and  second,  that  the  plaintiff 
ders,  ^  Wils.  94.  recover,  or  quod  recuperet.     Upon  the 

2.  lomkins  r.  Willsbeare,  5  Taunt  first  judgment  the  court  assigned  two 
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In  the  modem  practice  of  the  common  law  courts,  the  system 
of  references  has  been  gradually  but  widely  brought  into  use ;  and 
when  a  cause  or  action  involves  matters  of  account,  or  other  in- 
tricate details,  which  require  minute  examination,  and  for  that 
reason  are  not  fit  to  be  brought  before  a  jur>',  it  is  not  unusual 
to  refer  these  to  the  decision  of  one  or  more  disinterested  and  quali- 
fied individuals,  who  may  investigate  them  and  report  to  the  court.* 

2.  Voluntary  BeferenceB. — The  practice  of  referring  pending^ 
actions,  under  a  rule  of  court,  where  the  parties  consented,  was 
well  known  at  common  law,  and  has  been  recognized  also  in 
most,  if  not  all,  the  State  courts ;  and  the  report  of  the  referee,. 
when  regularly  made  and  duly  accepted,  is  regarded  as  the  proper 
foundation  of  judgment.*  The  federal  courts  likewise,  since  they 
have  authority  to  establish  all  necessary  rules  for  the  orderly 
conduct  of  their  business,  provided  such  rules  are  not  repugnant 
to  the  laws  of  the  United  States,  may  upon  consent  appoint 
referees  to  hear  and  determine  the  issues  in  a  case ;  and,  upon  the 
report  of  the  same,  judgment  may  be  entered.*     The  consent  to- 

auditors,  usually  officers  of  the  court.  Green  v,  Pathen,  ij  Wend.  (N.  Y.) 

to   investigate   the   account.      Before  295;Feeterr.   Heath,  ii   Wend.   (N.. 

these  the  defendant  might  plead  anew  Y.)  482 ;    Miller    r.    Miller,    2   Pick^ 

and  the  plaintiff  might  demur  or  take  (Mass.)  570;  Graves  v.  Fisher,  5  Me. 

issue  in  point  of  fact;  the  demurrer  or  70;  Com.  r.  Pejepscut  Proprietors,  7 

issue  was  certified  bjr  the  auditors  to  Mass.  420. 

the  court,  where  matter  of  law  was  de-        But  in  New  York  a  reference  maj 

cided  by  the  judge,  and  a  venire  was  in  the   discretion  of   the  court    be  re* 

awarded  to  try  an  issue  of  fact.    If  that  fused,  even  where  the  parties  consent,. 

issue  was  found  for  the  plaintiff,  there  in    matrimonial    causes ;    in     actions: 

was  a  second  judgment  quod  tecuperet,  against  a  corporation  to  obtain  a  dis- 

that  he  recover  the  sum  found  to  be  solution  thereof,  the  appointment  of  a 

due.     Bac.  Abr.,  Accompt  (F);   i  Stor.  receiver  of    its  property,  or    the   dis- 

Eq.  (13th  ed.),  $f  447-8 ;  Co.  Lit.  90,  tribution    of   the    same,  unless    it    is 

b;Wyche's  Pract.  14;  4  Anne,  ch.  16,  J  brought     by     the     attorney-general; 

27 ;   Godfrey  v.  Saunders,  3  Wils.  94 ;  and  in  actions  where  the  defendant  is 

Williams  r.  Lfee,   i   Mod.  42.    Such  a  an  infant.    Code  Civ.  Pro.,  $  loia. 
procedure  as  this  was  wholly  inappli-        8.  Heckers  r.  Fowler,    2  Wall.    (U^ 

cable  to  the  trial  of  issues  of  fact  joined  S.)    123 ;    Alexandria     Canal   Co.    v. 

in  an  action  by  a  jury,  and  as  the  rem-  Swann,  5  How.  (U.  S.)   89;    LyoDB  v, 

edy  in  equity  was  then  but  imperfectly  Lyons  Nat.  Bank,   8    Fed.    Rep.   374; 

understood  in  the  colony,  the  action  Sicardv.  Buffalo,  etc.,  R.Co.,  15  Blatchf. 

of    assumpsit    was    resorted    to    as  a  (U.  S.)   525;    Tyler   v.   Angevine,   15 

necessity;  and  matters  of  account  ap-  Blatchf.  (U.  S.)  536;  York,  etc.,  R.  Co. 

pear  to  have  been  tried  in  that  form,  v. Myers,  18  How.  (U.S.)  246;  Robin- 

before  a  jury,  down  to  1768,  when  the  son  v.  Mutual  Benefit  Life  ins.  Co.,  i^> 

investigation  of  accounts  before  juries  Blatchf.  (U.  S.)  194.  201. 
proved  to  be  so  inconvenient  and  un-        In  Newcomb  v.  Wood,  97  U.  S.  581, 

satisfactory  that  a  statute  was  passed  the    court    by  Swayne,  ] ,  said :    **The 

establishing   the  present    New   Tork  power  of  a  court  ot  justice,  witb  the 

mode  of  trial  before  referees.  Magown  consent  of  the  parties,  to  appoint  arbl- 

V.  Sinclair  5  Daly  (N.  Y.)  69.  trators  and  refer  a  case  pending  before 

1.  Abb.  L.  Diet.,  vol.  2,  p.  395.  it,  is  incident    to  all  judicial  adminia- 

2.  Hall  t;.  Mister,  I  Salk.  84;  Heck-  t  rat  ion,  where  the  right  exists  to  ascer- 
ers  f.  Fowler,  2  Wall.  (U.  S.)  123;  tain  the  facts  as  well  as  to  pronounce 
Yates  r.  Russell,  17  ]ohns.  (N.  Y.)  the  law.  Com>entio  facit  legem.  In 
461;  Bank  of  Monroe  v,  Widner,  11  such  an  agreement  there  is  nothing; 
Paige  (N.  Y.)  533 ;  43  Ain%  Dec.  768;  contrary  to  law  or  public  policy." 
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make  a  reference  a  rule  of  court  is  never  implied,  where  the  intent 
does  not  appear,  or  a  contrary  intent  is  manifest.*  A  party  can- 
not be  compelled  to  acquiesce  in  a  reference  as  the  condition  of 
obtaining  a  favor,*  or  under  penalty  of  having  certain  relief 
awarded  against  him.*  All  the  parties  must  consent ;  hence,  it 
is  error  for  the  court  to  order  a  reference  in  an  action  to  which 
there  is  a  party  whose  name  is  unknown.*  The  consent  of  the 
parties  is  usually  required  to  be  in  writing,*  or  entered  of  record  ;* 
but  a  written  consent  may  be  implied  or  waived  in  certain  cases,'' 
or  the  consent  may  be  given  orally  in  open  court  by  the  parties* 
attorneys.^  The  consent  once  given,  a  party  is  estopped  from 
asserting  that  the  cause  was  not  a  referable  one  ;•  nor  can  either 
party,  after  consent  has  been  given,  and  a  rule  of  reference 
entered,  revoke  such  consent  or  rescind  such  rule ;  although  the 
court  will  rescind  the  rule  upon  good  cause  appearing  to  itself 
or  shown  by  a  party.*® 

When  a  case  has,  by  the  stipulation  of  the  parties,  been  referred 
to  a  referee,  and  after  judgment  is  entered  upon  his  report,  the 
court  grants  a  new  trial,  it  cannot,  without  a  new  consent  of  the 
parties,  again  refer  the  case  to  the  same  or  any  other  referee.** 

1.  Brendlinger  v.  Yeagley,  53  Pa.  St.  ord  contained  no  written  consent  to 

468.  the  reference,  a  waiver  of  the  right  of 

a.  Cordier  v.  Cordier,  a6  How.    Pr.  trial  by  jury  could  not  be  inferred  from 

(N.  Y.)  187.  the  fact  that  the  record  did  not  show 

But,  where  an  order  of  reference  Is  that  any  objection  was  made    to  the 

consented  to,  as  a  condition  of    secur-  reference.    Shaw  v,  Kent,  11   Ind.  80. 

ing  an  adjournment  of  an    action,  ob-  The    consent    of     the    parties    may 

jection    cannot    afterwards   be    made  also    be    presumed    from    their   stip- 

that  the  order  was  Improper.    Coston  ulating    to    pay    the    referee    a    cer- 

f. Morris,  51  Hun  (N.  Y.)  643.  tain    sum    for    his    services.      Dins- 

8.  Barnes  v.  West,  16  Hun  (N.Y*.)  68.  more  v.  Smith,  17  Wis.  20.    Similarly, 

4.  Benham  v.    Rowe,    2    Cal.    261 ;  it  has  been  held  that    the    want    of  a 

Hastings  7^  Cunningham,  35  Cal.  549.  power  of  attorney  to  submit  a  cause  to 

8.  Smith  V.  Polack,  2  Cal.  92 ;  Shaw  arbitration  is  cured  by  the  client's  per- 

V.  Kent,  II  Ind.  80.  sonal  appearance  and  participation  In 

In  New  Tork^  the  written  consent  to  the  arbitration.    Diedrick  i'.  Richley, 

refer  may  be  written  by  the  parties,  or  2  Hill  (N.  Y.)  371. 

by  their  attorneys,  or  oy  the  clerk  of  8.  People  v.  McGinnis,  i  Park.   Cr. 

the  court  entering  their  consent  in  the  Rep.  (N.Y.)  387;    Keator  v,  Ulster^ 

minutes  of  the  court,  or  by  the  referees,  etc.,  Plank  Road  Co.,  7  How.  Pr.  (N. 

who  stand  in  the  place  of    the    court,  Y.)    41.    In    Bonner  x\   McPhail,    31 

entering  it  in  their    minutes.      Leay-  Barb.  (N.  Y.)  106,  it  is  intimated  that 

croft  V.  Fowler,  7  How.  Pr.  (N.  Y.)  259.  an  oral  consent  by  the  parties  is  bind- 

6.  Morisey  v.  Swinson,  104  N.  Car.  ing,  if  the  reference  is  actually  pro- 
555.  ceeded  with. 

7.  As  where  the  parties  appear  be-  A  recital  in  an  order  of  reference 
fore  the  referees  and  proceed  with  the  that  a  consent  had  been  given  in  open 
cause.  Bucklin  ?>.  Chapin,  53  Barb,  court,  has  been  held  equivalent  to  an- 
(N.  Y.)  488;  35  How.  Pr.  (N.  Y.)  1^5;  actual  written  consent.  Waterman  v.. 
Quinnt;.  Lloyd,  7  Robt.  (N.  Y.)  157;  Waterman,  37  How.  Pr.  (N.  Y.)  36. 
McShane  V.  Gray,  13  Iowa  504.  Or  9.  Yates  t'.  Russell,  17  Johns.  (N.Y.) 
where,  without  objection  from  either  461 ;  Bloore  r.  Potter,  9  Wend.  (N.  Y.> 
party,  the  court  orders  the  cause  to  be  480. 

referred.    Smith  t;.   Hicks  (N.  Car),        10.  Dexter  v.  Young,  40  N.  H.  130;. 

1891),  12  S.  E.  Rep    1035.     But  in   In-     Ferris  t*.  Munn,  22  N.  J.  L.  161. 

diana  it  was  held  that  where  the  rec-        11.  Daverkosen  r.  Kelley,  43  CaL  477. 
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The  court  will,  in  general,  see  that  a  proper  person  is  appointed 
to  act  as  referee  upon  consent.*  If  the  parties  agree  to  a  refer- 
ence to  a  particular  referee,  the  cause  cannot,  against  the  consent  of 
one  of  them,  be  referred  to  another.*  But  appearance  and  participa- 
tion in  a  reference  before  a  referee  other  than  the  one  agreed  upon, 
waives  whatever  right  of  preference  there  may  have  been.'  Simi- 
larly, the  objection  that  a  court  has  not  original  jurisdiction  of  an 
action  commenced  in  it,  is  waived  by  the  mutual  agreement  of 
the  parties  to  refer  the  action  under  a  rule  of  court.*  So  also  the 
consent  of  a  party  to  a  reference  is  a  waiver  of  his  constitutional 
right  of  trial  by  jury.*  It  may  be  added  that  the  submission  of 
an  action  to  referees  is  a  waiver  of  all  formal  defects  in  the  writ 
and  in  the  service  thereof.®  And  so  all  questions  affecting  the 
mere  form  of  the  suit,  and  all  questions  of  variance  merely  be- 
tween the  declaration  and  proof,  are  considered  as  waived  by  the 
Teference.'^ 

3.  Compulsory  Referenoes— /ir.  Constitutionality  of  Com- 
pulsory References. — It  is  well  settled  that  in  cases  of  equita- 
able  cognizance  the  courts  may  constitutionally  order  a  reference 
without  the  consent  of  the  parties ;  for  in  such  causes  the  right  of 
trial  by  jury  never  existed,  and  cannot,  therefore,  be  claimed.* 
But  the  power  of  the  courts  to  order  a  reference  in  an  action  at 
law  without  the  consent  of  the  parties,  is  not  derived  from  the 
common  law,  but  is  dependent  wholly  upon  statute.®  And  hence 
the  federal  courts  have  no  power  to  order  a  reference  without 
consent,  since  there  is  nothing  in  the  Constitution  or  laws  of  the 

1.  Litchfield  v,  Burwell,  5   How.  Pr.    Nissen  t'.  Genesee  Grold  Min.  Co.,  104 
(N.  Y.)  341.  N.  Car.  309;  Smith  v.  Hicks  (N.  Car^ 

2.  Smith  V.  Warner,  14  Mich.  152;  1891),  12  S.  E.  Rep.  1035;  Rhodes  t\ 
Haner  i*.  Bliss,  7  How.  Pr.  (N.  Y.)  Russell  (S.  Car.,  1890),  10  S.  E.  Rep. 
346;  Preston  v.  Morrow,  66  N.  Y.  452;  828;  Trenholm  v,  Morgan,  28  S.  Car. 
Smith  7'.  Warner,  14  Mich.  152 ;  Bil-  268;  Beattie  v,  David,  40  N.  J.  L.  io2. 
lings r.Vanderbrek,  15  How.  Pr.  (N.Y.)  6.  Hicks  v,  Sumner,  50  Me.  290. 
295.  But  under  the  present  New  2'ork  7.  Waterman  v.  Connecticut,  etc.,  R. 
Code  Civ.  Pro.,  §  loii,  the  court  must,  Co^  30  Vt.  610.  lliis  case  holds  also 
in  case  of  refusal,  appoint  another  that  every  matter  which  by  Uie  rules 
.referee,  and  it  is  necessary  for  only  of  law  could  properly  have  been  in- 
tone party  to  make  the  request.  May  v,  troduced    by  way  of  amendment  to 

Moore,    24    Hun    (N.   Y.)    351.    See  the  declaration,  will  be  considered  as 

.also    Masten    i>.  Budington,    18  Hun  having    been   added,    or    its  absence 

(N.  Y.)  105.  waived  or  cured  by  the  reference. 

3.  Quinn  t;.  Lloyd,  7  Robt  (N.  Y.)  8.  Grim  v  Norris,  19  Cal.  140;  79 
157.  And  so  a  party  who  has  submitted  Am.  Dec.  206;  Williams  v.  Benton,  24 
to  arbitration,  will  not  be  allowed  to  Cai.  424;  Jones  v.  Gardner,  57  Cat. 
•change  the  referee  for  causes  which  641 ;  Moss  v.  McCall,  75  III.  190;  Pat- 
existed  and  were  known  to  him  prior  ten  v.  Patten,  7c  111.  446;  State  v, 
to  the  reference.  Perry  v.  Moore,  2  Orwig,  25  Iowa  280;  Burt  v.  Harrah,65 
E.  D.  Smith  (N.  Y.)  32.  Iowa  643;  Topliff  t^.  Jackson,  12  Gray 

4.  Maxfield   v,  Scott,  17  Vt.  634.  (Mass.)  565;    St.  Paul,  etc.,  R.  Co.  v. 
0.  Lee  V.   Tillotson,  24  Wend.   (N.    Gardner,  19  Minn.  132;  Fair  v.  Stick- 

^•)337;  35  Am.  Dec. 624;  St  Paul,  etc.,  ney  Farm  Co.,  35  Minn.  380;  Mills  v. 

R.  Co.  V.  Gardner,  19 Minn.  132;  U.  S.  Miller,  3  Neb.  87;  Perkins  v,  Scott,  ^7  N. 

V.  Rathbone.  2  Paine  (U.  S.)  578;  At-  H.  55;  Bellows  v.  Bellows,  s8  N.  H.60. 

Jdnson  v.  Whitehead,  66  N.  Car.  296,  ».  Mead  v.  Walker,  17  Wis.  189. 
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United  States  granting  such  a  power,  and  since,  moreover,  com* 
pulsory  references  in  cases  involving  more  than  twenty  dollars 
would  be  in  direct  violation  of  the  seventh  amendment  to  the  Con- 
stitution of  the  United  States,  providing  that  '^  in  suits  at  common 
law,  where  the  value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved."^  In  the  State 
courts  the  doctrine  as  to  the  constitutionality  of  compulsory 
references  in  actions  at  law  varies  in  the  several  jurisdictions.  In 
most  of  the  States  there  is  a  general  provision  in  the  Constitution 
that  the  right  of  trial  by  jury  shall  remain  inviolate.^  In  some  of 
ti.  States  this  is  deemed  to  prohibit  references  against  the  parties' 
consent ;  in  others  the  courts  have  taken  the  opposite  view ;  and 
in  still  others,  where  compulsory  references  were  practiced  before 
the  adoption  of  the  State  Constitution  containing  this  clause,'  it 
has  been  held  that  this  provision  merely  continued  the  right  of 
jury  trial  as  it  existed  previously,  and  did  not  take  away  from  the 
courts  their  former  power  of  ordering  references.  In  the  accom- 
panying note  are  given  the  views  that  have  been  taken  of  the 
question  by  the  courts  in  the  different  States.* 

1.  U.  S.  V,  Rathbone,  2   Paine  (U.  'burg,  104  U.  S.  78;  Presser  v.  IlUnois, 

S.)  578;    Howe  Machine  Co.  v.   Ed-  116U.  S.  265;  Spies  t^.  Illinois,  123  U. 

-wardst    15   Blatchf.    (U.  S.)    402;    St.  S.   166;    Livingston  v.  Mayor,  etc.,  of 

Paul,  etc^  R.  Co.  v.  Gardner,  19  Minn.  N.  Y.,  8  Wend.  (N.  Y.)  85;  22  Am. 

132.     In   U.  S.  xf.  Rathbone,  2  Paine  Dec.  622;  Lee  v.  Tillotson,  24  Wend. 

<U.  S.)  578,  the  court  by  Thompson,  J.,  (N.  Y.)  337;  35  Am.  Dec.  624;  People 

«aid:  **The  convenience  and  utility  of  v,  Williams,  35  Hun  (N.  Y.)  516;  Hus- 

adopting  this  mode  of  trial  by  referees,  ton  v,  Wadsworth,  5  Colo.  213;  State 

-where  the  controversy  involves  the  ex-  v.  Keys,  8  Vt.  57;  30  Am.  Dec.  450. 

amination  of  long  accounts,  have  led  %.  Stimson  Am.  Stat.   L.,   §§    72-3« 

jne  to  look  at  the  question  with  a  wish  But  by  the  consent  of  a  party  the  right 

to  find  the  practice  sanctioned  by  the  of  trial  by  jury  may  be  waived.    See 

Constitution  and  laws  of  the   United  supra^  this  title,  p.  6a^  note  5. 

States^  but  I  have  not  been  able  to  find  8.  Constitutional  provisions  securing 

-any  ground  upon  which  such  authority  the  right  of  trial  by  lury  are  to  be  read 

can  be  sustained."  in  the  light  of  the  law  existing  at  the 

But  the  prohibition  in  the  seventh  adoption  of  the  constitution.  City 
amendment  appliik  only  to  courts  sit-  Council  v.  0*Donnell,  29  S.  Car.  355; 
Ung  under  the  authority  of  the  United  Shepard  v.  Eddy  (Supreme  Ct.),  2  N. 
States,  and  not  to  the  State  courts.  Y.  Supp.  534.  And  the  efiect  of  a  pro- 
Cool.  Prin.  of  Const.  Law,  pp.  18-19;  vision  that  the  right  of  trial  by  jury 
Cool.  Const.  Lim.  (6th  ed.)  pp.  29-30;  shall  remain  inviolate  forever,  is  not  to 
Barron  v.  Mayor,  etc.,  of  Baltimore,  7  extend  such  right  to  any  case  in  which 
Pet.  (U.  S.)  243;  Livingston  v.  Moore,  it  did  not  exist  before  the  adoption  of 
7  Pet.  (U.  S.)  552;  Fox  V.  Ohio,  5  the  constitution.  Lavey  v,  Doig,  25 
How.  (U.  S.)  434;  Smith  v.  Maryland,  Fla.  611. 

18  How.  (U.  S.)  76;  Withers  V.  Buck-  4.  In  California  a  court  has  no 
ley,  20  How.  (U.  S.)  90;  Pervear  v.  power  to  send  an  ordinary  action 
Com.,  5  Wall.  (U.  S.)  475;  Twitchell  at  law  to  a  referee  for  trial  against 
V.  Com.,  7  Wall.  (U.  S.)^2i;  Justices  the  objection  of  either  party;  and 
V.  Murray,  9  Wall.  (U.  S.)  274;  Ed-  this,  whether  the  action  requires 
wards  v.  Klliott,  21  Wall.  (U.  S.)  532;  the  examination  of  a  long  account  or 
Walker  v.  Sauvinet,  92  U.  S.  90;  if.  S.  not.  And  a  statute  authorizing  a  ref- 
T'.  Cruikshank,  92  U.  S.  542;  Munn  v.  erence  in  such  a  case  would  be  con- 
Illinois,  94  U.  S.  113;  Pearson  v.  Yew-  trary  to  the  Constitution  of  the  State, 
dall,  95  u.  S.  294;  Davidson  v.  New  which  provides  that  "the  right  of  trial 
Otleaiia,'96  U.  S.  lox;  Kelly  t^.  Pitts-  by   jury   shall  be  seeured  to  all,  and 
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remain  inviolate  forever.**  But  this  pro-  law  cognizance  violate   the  provision 

vision  ot  the  Constitution  is  ^limited  in  in  the  constitution  that  "the  right  of 

its  operation  to  those  cases*  in   which  trial  by  jury  shall  remain   inviolate, 

the  right  of  trial  by  jury  previously  ex-  and  shall  extend   to  all   cases  at  law 

isted   and    does   not  extend   to  equity  without  regard  to  the  amount  in  con* 

causes.    Grim  v,  Norris,  19  Cal.    140;  troversy ;"  for  the  effect  of  this  clause 

Smith  V,  Polack,  2  Cal.  92;  Benham  v.  was  to  recognize  and  continue  unim- 

Rowe,  2  Cal.  361;    Smith   v,  Rowe,  4  paired  the   right  of  trial  by  jury  as  it 

Cal.  6.  existed  at  the  time  of  the  adoption  of 

In  Colorado  compulsory  references  the  State  constitution.  Whallon  v. 
are  constitutional.  Huston  v.  Wads-  Bancroft,  4  Minn.  95.  And  at  that 
worth,  5  Colo.  213.  In  this  case,  the  time  Minnesota  was  a  territory,  and 
court  bv  Beck,  J.,  said:  **On  this  point  subject  to  the  United  States  Constitu- 
we  find  two  lines  of  authorities  on  Code  tion.  Amendment  7,  in  accordance 
prqvisions  substantially  the  same  as  with  which  trial  by  jury  was  required 
our  own;  one  in  California^  the  other  in  all  cases  where  the  amount  in  con- 
in  New  Tork,  The  courts  of  Call-  troversy  exceeded  $20.  St.  Paul,  etc^ 
fornia  have  necessarily  adopted  a  strict  R.  Co.  v.  Gardner,  19  Minn.  132.  But 
construction  of  the  statute,  being  im-  if  the  cause  of  action  be  equitable  in 
pel  led  thereto  by  a  provision  of  the  its  nature,  the  constitutional  guaranty 
constitution  of  that  State.  The  courts  does  not  apply ;  for  when  the  Minne- 
of  New  Tork  have  adopted  a  more  lib-  sota  Constitution  was  adopted,  there 
eral  construction,  not  being  under  the  was  in  cases  of  equitable  cognizance 
same  constitutional  restraint.  ...  no  absolute  right  of  trial  by  jury. 
We  are  disposed  to  favor  the  construe-  And  the  subsequent  adoption  of  a 
tion  adopted  by  the  courts  of  New  Code  of  Procedure  by  the  legislature 
7^49'-^  as  one  which  the  statute  will  bear,  of  Minnesota,  abolishing  the  distinc^ 
and  one  attended  with  great  benefits  tion  between  forms  of  action  at  law 
to  litigants,  being  more  speedy  and  in-  and  equitable  remedies,  makes  no> 
vol  ving  less  expense.  In  our  case  there  change  in  this  doctrine,  because  the 
is  no  constitutional  impediment  in  the  Constitutional  provision  does  not  de- 
way  of  a  liberal  construction  of  the  pend  on  the  form  of  the  proceedings 
Code  remedy.  Section  23  of  the  bill  but  on  the  nature  of  the  right,  and 
of  rights,  referred  to  in  appellant's  jury  trial  is  preserved  only  where  the 
brief,  secures  the  right  of  trial  by  jury  right  is  of  legal  cognizance.  St.  Paul,, 
in  criminal  cases,  but  imposes  no  re-  etc.,  R.  Co.  v.  Gardner,  19  Minn.  132; 
strtction  upon  the  legislature  in  respect  Fair  v.  Stickney  Farm  Co.,  35  Minn, 
to  the  trial  of  civil  causes.    No  neces-  380. 

sity,  therefore,  exists  for  a  strict  con-        In  Missouri^  compulsory  references 

struction."  do    not    infringe    the     constitutional 

Under  the  Iowa  constitution  provid-  right  of  trial  by  jury.  In  Shepard  9. 
ing  that  "the  right  of  trial  by  jury  shall  Bank  of  Missouri,  15  Mo.  143,  150,  the 
remain  inviolate,"  it  is  held  that  the  court  by  Ryland,  J.,  said :  "Nor  do- 
courts  have  no  power  by  law  to  order  we  consider  the  statute  thus  authoriz- 
a  reference,  where  the  parties  do  not  ing  the  court  to  appoint  referees,  un- 
consent  thereto,  except  in  cases  cogniz-  constitutional,  as  trenching  upon  the 
able  in  courts  of  equity.  McMartin  v.  trial  by  jury.  It  has  ever  been  the 
Bingham,  27  Iowa  234;  Blair  Town  practice  of  the  courts,  in  somewhat 
Lot,  etc.,  Co.  v.  Walker,  50  Iowa  376;  kindred  cases,  to  appoint  auditors  or 
Burt  V.  Harrah,  65  Iowa  643;  District  referees  to  settle  accounts;  nor  has. 
Township  of  Grant  v,  Bulles,  69  Iowa  the  power  ever  been  seriously  dis- 
5^.<;.  puted  before.     Without  going  into  a 

In    Kansas   compulsory    references  labored  defense  of  this  power  of  the 

are  allowed.     Williams  v,    Elliot,    17  court,  under  the  present  statute,  to  ap- 

Kan.  523;  Galbraith  7^  McCormick,  23  point  referees  in  cases  like  the  one  be- 

Kan.  497.  fore  us,  we  will  state  it  as  our  opinion,. 

In  Minnesota  it  is  held  that  refer-  that  this  power  is  vested  in  our  courts, 

ences  without  consent  are  not  uncon-  and  that  it  is  not  inconsistent  with  the 

stitutional  on  the  ground  of  creating  a  provisions    of     our    constitution,  in 

diversion  of  judicial  power  from  the  trenching  upon  the  right  of  trial  by 

legitimate  channels.    Carson  r.  Smith,  jury.    Its  practice  often  tends  to  the 

5  Minn.  78;  77   Am.   Dec.  539.     But  elucidation  of  accounts  and  transac-^ 

•uch  references  in  actions  of  common  tions    between    man   and  man,   an4 
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mainlj  contributes  to  the  ends  of  truth  which  authorizes  the  court,  without 
and  justice.  We  are  not  willing,  there-  the  consent  of  the  parties,  to  commit 
fore,  to  put  a  stop  to  its  exercise  by  such  a  case  as  this  to  one  or  more  ref- 
th rowing  out  doubts  of  its  constitu-  erees,  to  be  appointed  bj  the  court  for 
tionality."  And  again  in  Edwardson  a  trial,  I  do  not  see  any  infringement 
7*.  Garnhart.  56  Mo.  81,  the  court  by  of  the  constitutional  right  of  trial  by 
Vories,  J.,  said :  **It  is  contended  that  jury.  I  see  no  constitutional  objec- 
the  constitution  provides  that  the  tion  to  a  compulsory  arbitration  that 
right  of  trial  by  jury  shall  forever  re-  has  no  other  effect  than  to  force  upon 
main  inviolate,  and  that  this  action  be-  the  parties  an  opportunity  to  try  their 
ing  an  action  at  law,  the  defendant  case  before  some  other  tribunal  than 
had  the  right  to  have  the  questions  of  a  jury.  Such  an  arbitration  may  be 
fact  involved  therein  tried  by  a  jury ;  called  compulsory ;  but  it  is,  in  fact,, 
that  if  our  statute  providing  for  the  nothing  more  than  an  effort  to  adjust 
references  of  cases  is  to  be  construed  to  a  controversy  in  a  court  of  reconcilia- 
include  actions  at  law,  the  statute  it-  tion,  which,  by  hearing  the  parties  *at 
self  would  be  unconstitutional  and  such  time  and  place  as  may  be  con- 
void.  Our  statute  provides  that  the  venient,'  and  by  otherwise  conforming- 
court  in  which  a  cause  is  pending,  to  their  convenience  in  a  manner  im- 
may,  on  the  application  of  either  par-  practicable  for  the  more  unwieldy 
ty,  direct  a  reference  where  the  trial  tribunal  of  .a  court  and  jury,  may  bie- 
of  an  issue  of  fact  shall  require  the  ex-  useful  to  them,  whether  the  proceed- 
amination  of  a  long  account  on  either  ing  turns  out  to  be  satisfactory  and 
side,  etc.  (Wagn.  Stat.  X041,  §  18.)  therefore  final,  or  unsatisfactory  and 
This  statute  has  been  in  force  in  this  therefore  preliminary.  The  authori* 
State  for  at  least  thirty  years,  twenty  ties  are  entirely  decisive  that  such  a 
years  before  the  adoption  of  our  pres-  proceeding  is  not  an  infringement  of 
ent  constitution.  It  is  not  to  be  pre-  the  constitutional  right  of  jury  trials 
sumed  that  the  provision  of  the  con-  if  a  reasonably  unfettered  right  of  ap- 
stitution  relied  on,  was  intended  to  peal  is  allowed  to  a  court  where  the- 
change  the  law  as  it  then  existed,  and  constitutional  right  in  its  entirety  can 
had  been  practiced  on  in  the  State  for  be  enjoyed."  And  again  in  Sargent 
a  quarter  of  a  century;  the  object  of  v.  Putnam,  58  N.  H.  182,  the  court  by 
the  framers  of  the  constitution  must  Doe,  C.  J.,  said :  **[The  statute]  of 
have  been  to  preserve  the  right  of  1876  authorizes  the  court  to  commit 
trial  bj  jury,  as  it  then  existed  and  had  to  one  or  more  referees  any  cause  at 
been  practiced  in  the  State  and  not  to  law  or  equity,  or  the  determination  of 
establish  a  new  rule  of  practice  on  any  question  of  fact  'wherein  the  par- 
that  subject."  The  issues  in  this  case  ties  are  not,  as  matter  of  right,  enti- 
were  held  to  involve  necessarily  the  tied  to  a  trial  by  jury.'  *As  matter 
examination  of  a  long  account,  and  to  of  right*  here  means  as  matter  of  con- 
have  been  properly  referred.  stitutional  right    And,  by  the  consti- 

In  Nebraskay  a  purely  legal  action  tution,   neither  party   is    entitled    to> 

cannot  be  referred  except   by  consent  a  jury  trial  for  the  settlement  of  ac- 

of  the  parties,  the  constitution  guaran-  counts  too  complicated  to  be  intelH- 

tying  to  either  party   in  such  case  the  gently   investigated   and    adjusted   in 

right  of  trial   by  jury.     Mills  t'.  Mil-  that  way.'* 

ler,  3  Neb.  87 ;  iLamaster  v,  Scofield,  In  New  Tork  compulsory  references^ 

5Neb.  X48;  Kinkaid  V.  Hiatt,  24  Neb.  are  constitutional.    They  do  not  vio- 

56a.  late  the  provision  for  trial  by  jury  in  the 

In  New  Hampskire  an  action  at  law  United    States   Constitution,   Amend- 

may  be  committed,  without  the  con-  ment  7,   for   that   amendment  relates, 

tent  of  the  parties,  to  one  or  more  ref-  only  to  the  federal  courts.      Nor  are 

erees  for  the  settlement  of  accounts  they  repugnant  to  the  clause  in   the 

too  complicated  to  intelligently  inves-  New  Tork  Constitution  declaring  that 

tigate  and  adjust  in  a  trial   by  jury.  *'the  trial  by  jury,  in  cases  in  which  it 

Copp  r.  Henniker,  ^5  N.  H.  179;  Sar-  has  been  heretofore  used,  shall  remain 

gent  V,  Putnam,  56   N.   H.  182.     In  inviolate  forever,'*  for  references  were 

Copp  V.  Henniker,  55  N.  H.  202 ;  20  sanctioned  by  statute  and  practiced  by 

Am.  Rep.  194 ;  the  court  by  Ladd,  J.,  the  courts  long  before  the  adoption  of 

said:  ** Applying  the  settled  principles  the  Constitution,  which,  as  it  made  no 

of  constitutional  construction   to  the  change  in  jury  trial,  did  not  affect  the 

provisions  of  f  13  of  the  act  of  1874,  power  ofreference  formerly  possessed  by 
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the  courts.    Lee  v.  Tillotsoni  24  Wend.  State.     Under  this  statute,  cases  like 

<N.  Y.)  337;  35  Am.  Dec.  624;  Van  this  have  been  referred  and  tried  by  a 

Marter  v.  Hotchkiss,  4  Abb.  A  pp.  Dec.  referee,  without  question  as  to  the  an- 

(N.  Y.)  484;  I  Keyes  (N.  Y. )  585;  Shep-  thority  of  the  court  to  order  the  refer- 

ard   T'.  Eddy   (Supreme  Ct.),  2   N.  Y.  ence,  for  a  quarter  of  a  century;  and 

Siipp.  534;  15  Civ.  Pro.  Rep.  (N.  Y.)  were  there  doubt  as  to  the  constitution- 

40;;,  Sands  v,  Tillinghast,  24  How.  Pr.  ality  of  this  statute,  it  would,  under  the 

iN.    Y.)     437.       Compare    Sands    v.  circumstances  and  the  sanction  of  long 

Ilarvcy,   4   Abb.    App.   Dec.    (N.  Y.)  usage,  have  to  be  solved  in  favor  of  the 

147;    Sands    i\    Kimbark,    27    N.   Y.  statute.     We  think  there  is  no  doubt  as 

]  47.  to  the  validity  of  the  statute  and  that 

in  North  Carolina  compulsory  ref-  its  provisions  are  wise  and  aid  in  ena- 

erences  are   permitted.     State  v.  Mc-  bling  the  courts  to  arrive  at  just  con- 

Kenzie,  65  N.  Car.  102;  Leak  xk  Cov-  elusions  in  cases  of  this  nature,  which 

ington.  87  N.  Car.  ^01.  cannot    be    intelligently    tried    by    a 

In  Ohio^  it  was  held  in  Johnson  v,  junr." 

Wallace,  7  Ohio  62,  that  the  courts  of  In  Vermont  the  act  of  1856,  provid- 

iaWf  as  opposed  to  the  courts  of  equity,  ing    for    a    compulsory    reference    of 

have  not  the  power  of  reference  with-  suits  at  law,  and  making  the  referee's 

out  the  parties'  consent,  since  the  Ohio  rt^ri  prima  facie  evidence  of  the  facts 

Cpnstitution  and    laws  give  to  either  therein  reported,  in  case  either  party, 

party  the  right  of  jury  trial.    See  also  as  is  allowed  by  the  statute,  claims  a 

Averill  Coal  &  Oil  Co.  v,  Verner,  22  trial  by  jury,  is  held,  in  so  far  as  it  api* 

Ohio  St.  372.     But  in  Stanley  v.  Cin-  plies  to  common  law  actions  suitable 

cinnati,  i  Cin.  Sup.  Ct.  Rep.  69,  where  for  trial  by  jury,  to  impair  the  right  to 

the  question  was  whether  an  order  of  jury  trial  as  guarantied  by  the  Constitu- 

reference  might  be  made,  to  take  and  tion  of  Vermont,    Plimpton  v.  Soroer- 

state  long  and  intricate  accounts,  with-  set,  33  Vt.  283.    In  this  case  the  court 

out  the  consent  of  the  parties,  it  was  by    Aldis,  J.,  said:  "A   trial  by   jury, 

-stated  that  the  doubt  was  removed  by  within  the  meaning  of  the  constitution, 

the  Ohio  Code,  entitling  the  parties  to  not  only  supposes  that  the  controversy 

both  legal  and  equitable  remedies.  between  the  parties  shall  be  submitted 

In  Oregon^  references  without  the  to  twelve  jurors,  but  that  it  shall  be 
consent  of  the  parties  are  constitu-  submitted  to  them  upon  the  evidence, 
tional.  Tribou  v.  Strowbridge,  7  Ore-  that  it  shall  be  submitted  to  them  for 
gon  156.  In  this  case,  upon  the  ques-  their  minds  to  weigh  the  evidence,  un- 
tion  whether  the  statute,  authorizing  affected  by  the  opinion  or  judgment  of 
compulsory  references,  impaired  the  any  other' tribunal  in  regard  to  it.  It 
right  of  trial  by  jury  in  civil  cases,  in  is  to  be  a  trial,  the  hearing  of  evidence 
violation  of  the  constitutional  provis-  and  argument,  and  the  deciding  upon 
«ion  *'that  in  civil  cases,  the  right  of  them,  not  the  acting  upon  conclusions 
trial  by  jury  shall  remain  inviolate,"  which  some  other  tribunal  has  drawn 
the  court  by  Boise,  J.,  said:  "This  Ian-  from  the  evidence  and  argument.  It 
guage  of  the  constitution  indicates  that  is  to  be  a  trial  by  jury.  The  jurors 
the  right  of  trial  by  jury  shall  continue  are  to  hear  for  themselves,  to  ufc  their 
to  all  suitors  in  courts  in  all  cases  in  own  judgment,  and  the  verdict  is  to  be 
which  it  was  secured  to  them  by  the  the  result  of  their  deliberation  and  re- 
laws  and  practice  of  the  courts  at  the  flection  upon  the  testimony  and  argu- 
time  of  the  adoption  of  the  constitution,  ment.  If  the  judgment  ot'some  other 
'  So  that,  in  order  to  ascertain  whether  body  upon  the  same  matters  if&  substitu- 
«uch  right  exists  in  this  case,  we  must  ted  for  and  is  to  control  the  decision  of 
look  into  the  history  of  our  laws  and  ju-  the  minds,  their  action  upon  the  subject 
risprudence,  at  and  before  the  adoption  ceases  to  be  a  trial  and  becomes  but  the 
•of  the  State  constitution.  The  statute  mere  recording  of  a  verdict  made  for 
in  question  was  passed  by  the  legisla-  them  by  others.  If  the  judgment  of 
ture  of  the  late  territory  of  Orefron  in  another  body  is  so  substituted  in  part, 
1854,  and  has  been  copied  into  the  the  right  is  impaired  to  the  extent  of  the 
present  code;  so  that  this  statute  has  substitution.  Herein  lies  the  fatal  ob* 
been  In  force  since  that  time,  and  was  jection  to  this  clause  of  the  statute.  By 
the  law  of  the  territory  at  the  time  the  making  the  judgment  of  the  commis- 
constitution  was  adopted,  and  therefore  sioners  prima  facie  evidence,  it  enables 
does  not  abridge  the  right  of  trial  by  one  party  to  obtain  a  verdict  without 
jury  as  it  existed  when  we  became  a  any  •bowing  whatever  in  tlie  outset 
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'be  jiirv  are  bound  hy  the  report  of  the 
ommUsionere,  if  no  evidence  can  be 
I  ad  lo  the  contrary.  The  party  in 
vhose  favor  the  report  is  made,  siarts 
rith  an  advantage,  whilst  his  antago- 
list  is  obliged  lo  carry  the  weight  of  an 
idvcrK  finding  from  the  start.  His 
widence  must  not  only  preponderate 
)ver  Ihat  of  his  adversary,  but  must 
war  down  the  force  of  the  repon  of 
he  commlBgloners,  Practically  this 
vould  operate  as  a  great  advantage 
:□  one,  and  a  great  burden  upon  the 
Mher.  The  written  report  of  a  body 
if  disintemted  men,  embodying  their 
lewt  upon  asubject  which  they  havein- 
(stlgaled.  will  naturally  have  a  mater- 
al  influence  upon  the  minds  of  others 
lew  1y  called  lo  the  same  Investigation, 
n  proportion  to  the  respect  and  confi- 
k'lice  which  the  jurors  would  feel  for 
lie  commissioners,  would  be  the  bias 
vhich  they  would  receive  from  their 
cport.  This  would  be  likely  to  be 
:onsiderable,  even  if  the  law  only 
n-Dught  the  report  with  its  reasonings 
ind  facts  to  their  knowledge.  But 
■hen  the  law  further  requires  them  to 
■cceive  it  as  prima  facie  evidence, 
:ontro]ling  their  verdicl,  unless  they 
ihould  tie  able  to  And.  upon  weighing 
Ihe  whole  evidence,  that  there  was  a 
balance  sufficient  'to  change  the  result' 
speciRcally  upon  the  facts  put  In  issue 
hv  the  statement  of  the  party  objecting 
lo  the  report,  it  Is  obvious  that  in  all 
doubtful  and  evenly  balanced  cases 
the  verdict  would  follow  the  report. 
The  statute  seems  to  us  lo  so  present 
the  decision  of  the  former  tribunal  be- 
rore  the  jury,  so  limits  the  statement 
in  writing  to  the  particulars  in  which 
the  partj-  objecting  to  the  report  ei- 
pKls  !o  change  Ihe  result,  and  so 
binds  the  jury  lo  find  a  verdict  'specifi- 
cally on  the  facts  put  In  issue  by  the 
■tatemcnt,'  that  it  makes  it  materially 
to  inSuence  and  afiect  the  verdict,  and 
tD  impair  the  right  which  the  eonstitu- 
lion  intended  to  secure  to  liti^nCs,  viz., 
that  their  controvenles  should  be  heard 
and  decided  upon  the  evidence  by 
jurors  uninSuenced  by  the  judgment 
of  any  other  tribunal,  and  acting  ex- 
cluiively  upon  their  own  judgments. 
The  report  is  prima  facie  evidence  of 
the  facts  reported.  In  many  cases 
Ihe  defense  consists  In  this,  that  the 
plaintiff'sevidence  fails  to  makea^r-iMa 
facii  case.  The  commissioners  may 
think  the  evidence  of  the  plaintiff  suf- 
Eclent  for  that  purpose ;  if  so,  their 
Ending  of  facta  makes  k  /rfmo  facie 
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case  for  the  plaintiff.  Before  the  jurj- 
the  plaintiff  Is  not  required  to  pro- 
duce his  evidence  and  satisfy  them 
as  he  did  the  commissioners;  he  rests 
upon  the  report.  How  can  the  defend- 
ant 'change  the  result'?  Does  the 
statute  contemplate  that  he  may  show 
what  the  evidence  was  before  the  com- 
missioners, and  claim  of  the  jury  that  it 
was  not  sufficient  as  prima  facie  evi- 
dence?  How  shall  he  make  this  show- 
ing; how  bring  before  the  jury  the 
appearance  and  testimony  of  his 
adversary's  nitnesaesP  We  think  such 
was  not  the  intent  of  the  statute. 
Were  it  merely  a  question  whether 
certain  given  lacts  amount  to  prima 
facie  proof,  that  would  be  easily  ascer- 
tained, and  would  be,  indeed,  only  a 
question  of  law.  But  it  is  a  question 
as  to  the  weight  of  evidence,  and 
whether  the  evidence  establishes  cer- 
tain facts;  and  this  is  to  be  determined 
by  very  many  considerations,  by  how 
witnesses  appear  as  well  as  by  what  they 
saj'.  In  every  view  that  we  can  take 
of'^thls  statute  and  of  its  practical  work- 
ing, we  think  it  tends  directly  to  Intro- 
duce into  the  trial  the  judgment  of  the 
commissioners  to  Ihnt  extent  that  it 
would  materially  impair  and  affect  Ihe 
free  and  unbiased  exercise  of  judgment 
by  the  jury  upon  the  evidence.  This  Is 
not'holding  the  trial  by  jury  sacred.'  It 
rather  makes  it  incumbent  on  thecotirl. 
In  the  eloquent  language  of  Judge  Black - 
stone,  'lo  guard  with  the  most  jealous 
circumspection  against  the  introduction 
of  new  and  arbitrary  methods  of  trial, 
which,  under  a  varietv  of  plausible  pre- 
tences, may  In  time  Imperceptibly  un- 
dermine the  best  preservative  of 
English  liberty.' " 

In'  tt'i jcoKJiK compulsory  references 
were  provided  for  in  actions  at  law,  re- 
quiring the  eiamlnatloa  of  long  ac- 
counts, as  early  as  >S39.  This  law 
was  declared  valid  by  the  Supreme 
Court  of  the  Territory.  Rooker  t: 
Norton,  Burnett's  Rep.  41.  When 
the  State  constitution  was  adopted. 
It  did  not  take  away  this  right  of 
reference,  but  provided  only  Ihat 
the  right  of  trial  by  jury  should  re- 
remaln  as  it  was  before.  Gaston  i>. 
Babcock,6Wis.  506;  Stillwell  r.  Kel- 
logg, 14  Wis.  461.  Hence  compulsory 
references,  tn  cases  involving  the  ex- 
amination of  long  accounts,  are  not  in 
conSict  with  art.  i,  f  j,  of  the  Consti- 
tution of  the  State,  declaring  that  "the 
right  of  trial  by  jury  shall  remain  in- 
violate, and  shall  extend  to  all  cases  at 
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b.  General  Rule  as  to  Granting  Compulsory  Refer- 

i:nces. — Compulsory  references  are  granted,  as  a  rule,  where 
long  accounts  are  involved,  and  no  difficult  question  of  law 
arises.^ 

Whether  a  case  falls  within  the  rule  authorizing  compulsory 
references,  is  to  be  determined  by  the  character  of  the  plaintiff's 

law,  without  regard  to  the  amount  in  to  justify  a  compulsory  reference  that 

controversy."     Mead    v.    Walker,    17  the  case  may  possibly  involve  the  ex- 

Wis.  189;   Dane  Co.  v.  Dunning,    20  amination    of    a    long   account,   but 

Wis.  210;  Cairns  v.  O'Bleness,  40  Wis.  such   fact  must  affirmatively  appear. 

469;    Monitor    Iron    Works    Co.    v.  Thayer  v.  McNaughton,   117  N.  Y. 

Ketchum,  47  Wis.  177.  iii. 

1.  Williams  t*.  Benton,  24  Cal.  425 ;  An  action  to  recover  money   lost  at 

McDonald  v,  American  Mortgage  Co.,  stock  gambling  under  the  g^ise  of  pur- 

17  Oregon  626;  Dickinson  v.  Mitchell,  chases  and  sales  of  shares  of  stock  and 

19  Abb.    Pr.  (N.   Y.)  286;    Hatch    v,  oil  certificates,  though  covering  manv 

Wolfe,  I   Abb.  Pr.  N.  S.  (N.  Y.)77;  transactions  and    numerous   items,  is 

30  How.  Pr.  (N.   Y.)  65;  Thomas  v,  not  an  action  involving  the  ezamina- 

Reab,  6  Wend.  (N.  Y.)  $03;  Bensel  v,  tion   of    a  long  account    within    the 

Gait,     5     Thomp.     &     C.    (N.   Y.)  meaning  of  the  above  section.  Willard 

186;    2     Hun     (N.    Y.)    678;     Jack-  v.  Doran,etc.,  Co.,  48  Hun  (N.  Y.)402. 

son   V,   De  Forest,    14   How.  Pr.   (N.  In   O'Brien  v.    Catskill  Mountain  R. 

"Y.)  81 ;  Holmes  v,  Bennett,  28   How.  Co.,  32  Hun   (N.  Y.)  636,  the   court 

Pr.  (N.  Y.)  289;    Townsend  v.  Hen-  said:   "On  the  part  of  the  plaintiff  a 

•dricks,  40  How.  Pr.   (N.  Y.)  143;  De  large  amount  is    claimed    for    extra 

Hart  7'.  Coven  haven,  2  Johns.  Cas.  (N.  work,   consisting  of    a    multitude   of 

Y.)  402;  Adams  v.  Bayles,  2  Johns.  (N.  items.      These  items  will    be,    to    a 

Y.)  374;  Degener  v.  Underwood,  57  greater  or  less  extent,  contested,  and 

N.  Y.    Super.    Ct.   583;    Shepard  v,  some  of  these  extras  are  embraced  in 

Eddy   (Supreme  Ct.),  2  N.  Y.   Supp.  such  action.    Such  cases    embracing 

^34;  State  f.  McKenzie,  65    N.   Car.  such  items  involve  a  mass  of  figures 

102 ;  McDonald  v.  American  Mortgage  which  require  to  be  reduced  to  writing 

Co.,  17  Oregon  626;  Cairns  V.  O'Blen-  by  the  tribunal    which    decides    the 

ess,  40  Wis.  469 ;  Littlejohn  v,  Wiscon-  cases,  and  to  be    collated,    digested, 

•sin  University,  71  Wis.  437.  compared,  rejected,  modified, increased 

In  Aai»5a^,  where  an  action  involves  or  diminished,  until  an  intelligent  re- 

^'the  examination  of  mutual  accounts,"  suit,  approximately  accurate,  can  be 

it  may  be  referred  by  the  court  on  its  attained.    A  jury  would  find   it  difS- 

own  motion.    Williams  v,   Elliott,   17  cult,  if    not    impossible,    to    do    this. 

Kan.  ^23;  Noble  v,  Dowell,   22  Kan.  Their  verdict  would  be   little    better 

498 ;  Galbraith  v,  McCormick,  23  Kan.  than  a  rough  guess,  derived  more  from 

706.  the     argument    and    concessions    of 

In  New  Tork  **the  court  may,  of  its  counsel    or  the  charge  of  the  judge 

own  motion,  or  upon   the  application  than    from    the   confused    and    blind 

of  either  party,  without  the  consent  of  mass    of    figures     produced    in    evi- 

the  other,  direct  a  trial  of  the  issues  of  dence.    Xhey  are  not  so  situated  as  to 

fact  by  a  referee,  where  the  trial  will  keep  notes,  nor  are  they  accustomed 

require  the  examination  of  a  long  ac-  to  analyzing  and  combining  complicat- 

•count  on  either  side,  and  will  not  re-  ed,  and,  in  many  cases,  incoherent  items 

-quire  the  decision  of  difficult  questions  of  accounts  for  work  done  or  damage 

•of  law.     In  an  action  triable  by  the  sustained,  so  as  to   draw   therefrom  a 

court  without  a  jury,  a  reference   may  safe  and  just  result.     We  think  these 

be  made  as  prescribed  in  this  section,  cases  can  be  well  tried  together  before 

to  decide  the  whole  issue  or  any  of  the  the  referee,  and  he  can   readily  apply 

issues,  or  to  report  the  referee's   find-  the  evidence  to  each  case  as  may  be 

ing,  upon  one  or  more  specific  questions  proper,  and  thus,  by  his  findings  and 

of  fact  involved  in  the   issue."    New  in  his  decision,  reach  a  definite  and 

Tork  Code  Civ.  Pro.,  §  1013.  wise  result.    We  think  it  it  a  proper 

Under  this  section  it  is  not  enough  case  for  a  reference." 
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claim,  and  not  by  the  issue  made  upon  it,'  nor  by  the  nature  of 
the  defendant's  reply.* 

In  Nnu  York  it  is  held  that  there  is  no  right  to  a  compulsory 
reference  of  the  issues,  even  where  a  long  account  is  involved, 
but  that  the  court  will  take  into  consideration  all  the  circum- 
stances* of  the  case,  and  will  refuse  the  reference,  if  it  would 
occasion  a  wrong  or  hardship,  or  be  oppressive  upon  one  or  the 
other  of  the  parties.*  When  a  cause  is  at  issue  as  to  all  the 
parties  necessary  for  a  decision,  either  side  may  move  for  a  ref- 
erence, and  it  may  then  be  granted,  but  not  before.'  But  the 
objection  that  the  cause  is  not  at  issue,  must  be  taken  in  time.* 
Necessary  parties  newly  brought  in  after  a  reference  has  been 
started  have  a  right  to  object  to  the  reference.*  But  a  party 
who  appears  and  participates  in  a  reference,  waives  thereby 
certain  objections  which  he  might  otherwise  make.^ 


lis;  1 

B«nk. 

infra,  this  title,  p.  678,  note  d.  B.  Goodyear     v.     Brooki,    4    Robt 

I.  Child*  r.  Mayer,  5J  Hun  (N.  Y.)  {N.  Y,)68j;  a  Abb.  Pr.  N.  S.  (N.  Y.) 

615.  vjft;    Enos    v.    Thomas,    4  How.   Pt. 

1.  iDitances  ol   such   circumstances  (N.  Y.}  190;  Tanien  v.  lansen,  3  Cow. 

■re  the   foilowlne:     An   Inability   to  (N.  Y.)  34;  Uutcher  v.Wilgiu,]  How. 

pay  the  referee's  fcea  is  no  objection  to  Pr.  (N.  Y.J  180. 

>   compulsory    reference.       Place    i>.  A  reference  should  not   be   granted 

Chesebrough,  4  Hun  (N.  Y.)   577;   63  pending    an   undetermined   demurrer 

N.  Y.  315.     Nor  is  the  fact  that  an  or-  going  to   the   whole   cause   of  action, 

der  of  arrest  has  been  granted   in  the  Jansen  v.  Tappan,  3  Cow.  (N,  Y.)  339 

action.     Atocha  i>.  Garcia,  15  Abb.  Pr.  Con^re  int/ra,  this  title,  p^  671,  note  4 

(N.Y.)  303.     Nor  the   (act  that   the  6.  The  abjection  miut  be  taken  on 

case  has   once   been  tried  by  a  jury,  the   motion  to   refer,    and  cannot  be 

Brown  t'.  Bradsliaw,  t    Duer   (N.  Y^)  urged  afterwards   to  proceeding  with 

635;  8H0W.  Pr.  (N.   Y.)    176.     But   if  the    trial    before    the   referee.     Haw- 

ihe  Issues  have  already  been  submitted  kins  v.  Avery,  33  Barb.  <N,  Y.)  551. 

to  >  competent  arbitrator,  the  court  t.  Wood  v.  Swift,  &i  N.  Y.  31. 

will    be    averse    to  granting   a   cam-  1.  As,    that    he    had   not    sufficient 

puliory  reference.     Felt  v.  Tiffany,  1 1  notice  of  trial.     Wetter  v.  Schlieper,  7 

Hun  (N.  Y.)  63    The  fact  that  thecir-  Abb.  Pr.  (N.  Y.)  91,     That   the   court 

cuil  calendar  is  crowded  with  business  had  no  jurisdiction  to  order  a  reference, 

will  incline  the  court  to  look  with  fa-  Baird  v.  Mayor,  etc.,  of  N.  Y.,  74  N.  Y. 

Tor  upon   the   application,    M'Mahon  381.     That  the  reference  was   irregu- 

f.  Allen,   10   How.    Pr.   {N.   Y.)   384.  larly  ordered.      Dwicht   v.   St.   John, 

And,  correspondingly,   it   a   trial  can  15  N.  Y.  103.     That  the  cause  was  not 

soon  be  had  in  the  regular  way,  it  is  a  a  referable  one.     McCall   v.  Moscho- 

circumstance  to  influence  the  decision  witz,  10  Civ.  Pro.  Rep.   (N,    Y.)    107; 

tif  the  court  in   denying   the  motion,  Ubsdell  v.  Root,   3   Abb,   Pr.  (N.  Y., 

Rochester  v.  Mavor,  etCn  of   N.  Y.,  3  143;  Forrest  v.  Forrest,  aj  N.  Y.    joi ; 

Mf>w.  Pr.  N.  S    {N.    Y.)   537;   9   Civ.  8  Bosw.  { N.  Y.)  640.     That  the  refer- 

Vrn,  Rep.  {N.  Y.)  3if>.  ence   was   to   but    one   person,    when 

t.  Martin  v.  Windsor  Hotel  Co.,   70  it   should   have   been   to    three.     Mc- 

.\.  Y.   loi;   Mayor,  etc.,  of   N.  Y.   v.  Shane  v.  Gray,  13  Iowa  504.     And  see 

Genet,iS7  Barb. { N.  Y.)  175:  Rochester  Callahan  t.  Shotwell,  60  Mo.  398.  The 

"      r,etc.,ofN.Y.,3How.PT-.N.S.  objection  that  the  cause  is  not  a  refer- 

SJ7;9Cfv   Pro.  Rep.  (N.Y.)  able  one,  is  properly   raised   only    by 

Godfrey   v.  Wllliamsburgh   City  appealing  from  the  order  directing  Che 

FlreInt.Co.,11  Abb.PT.  N.S.(N.  Y.)  reference.     Elliott  ih  Lewis.   16   Hun 

iSo;   Goodyear    v.    Brooks,   4    Robt  (N.Y.);8i. 
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If  any  one  of  the  issues  in  a  case  involves  a  long  account,  or  is 
otherwise  referable,  a  compulsory  reference  may  be  directed,^ 
notwithstanding  some  other  issue  does  not  involve  a  lon^ 
account,*  or  cannot  be  referred  by  reason  of  being  founded  on 
fraud.^  But  although  the  trial  of  one  issue  might  require  the 
examination  of  a  long  account,  a  reference  cannot  be  compelled^ 
where  the  determination  of  some  other  issue  would  render  the 
trial  of  the  first  named  unnecessary,  for  the  first  named  issue  is 
then  collateral  or  incidental  to  the  trial.*  However,  an  order 
referring  the  issues,  one  of  which  involves  the  examination  of  a 

1.  Whitaker   v.   Dcsfossc,    7    Bosw  oral     reference    of  the   action,  against 

(N.  Y.)  678;  Batchelor  i*.  Albany  City  the  consent  of  the   parties.      If  it  wa* 

InR.  Co.,  6  Abb.  Pr.  N.  S.  (N.  Y.)  240;  otherwise,  aplaintiflfby  merely   insert- 

I    Sweeny     (N.   Y.)    346.      See    also  ing  an  additional  but    referable    cause 

Goodyear  r.  Brooks,  2   Abb.  Pr.  N.  S.  of  action  in   his  complaint,    could    aU 

(N.  Y.)  296;  4  Robt.  (N.  Y.)   682.  ways  deprive  his  adversary  of  trial  by 

But  contra,  Evans  v.  Kalbfleisch,  x6  jury  in  any  case  of  contract;  which 
Abb.  Pr.  N.  S.  (N.  Y.)  13.  In  this  by  itself,  would  be  a  violation  of  a  con- 
case  the  court  by  Monell,  J.,  said:  etitutional  right.  The  principle,  there- 
"The  principle  affirmed  in  those  cases  fore,  to  be  deduced  from  the  decisioa 
was  to  the  effect,  that  if  any  one  of  the  referred  to,  is,  that  all  the  causes  -  of 
issues  made  by  the  complaint  or  answer  action  stated  in  the  complaint  must  be 
would,  standing  by  itself,  have  been  referable.  If  part  or  one  only  is  refer- 
referable,  then  the  court  had  power  to  able,  the  court  cannot  refer  the  others,, 
refer  all  the  issues;  in  other  words,  re-  but,  as  was  said  in  Townsend  v.  Hen- 
fer  the  whole  action,  notwithstanding  dricks,  40  How.  Pr.  (N.  Y.)  143,  if 
some  of  the  other  issues  would  not,  such  referable  issues  should  ever  re- 
standing  by  themselves,  have  been  re-  quire  examination,  a  reference  can  be 
ferable.  But  in  the  recent  case  of  ordered  as  to  those,  after  the  trial  of 
Townsend  v,  Hendricks,  40  How.  Pr.  the  other  issues.**  And  compare  Wil- 
TN.  Y.)  143,  the  court  of  appeals  have  Hams  xk  Benton,  24  Cal.  424. 
afiirmed,  I  think,  a  different  rule;  and  S.  Place  7*.  Chesebrough,  4  Hun  (X. 
have  denied,  in  effect,  the  power  of  the  Y.)  577;  63  N.  Y.  315. 
court  to  refer  any  action,  where  any  of  8.  Hall  t*.  U.  S.  Reflector  Co.,  14  N. 
the  issues  were  such  that  the  party  had  Y.  Week.  Dig.  48;  88  N.  Y.  655.  But 
the  right  of  trial  by  a  jury.  In  that  case,  where  distinct  causes  of  action  are- 
the  complaint  alleged  a  cause  of  action  presented,  and  the  issues  under  one  are 
in  tort,  and  the  defense  was,  in  part,  properly  referable,  while  those  under 
a  counterclaim,  which,  by  itself,  the  other  are  not,  it  will  be  error  to* 
would  have  been  referable.  But  the  directareferenceof  all  the  issues.  Ross, 
court  held  that  a  party  could  not  be  v.  Combes,  37  N.  Y.  Super.  Ct.  289. 
deprived  of  the  right  of  trial  by  jury  And  so  where  the  long  account  re- 
in any  of  the  cases  where  such  right  lied  on  is  only  one  of  the  issues,  and 
is  preserved  by  the  constitution.  The  there  are  charges  of  fraud  and  equities 
action  in  that  case  was  not  upon  con-  to  be  adjusted  between  the  parties, 
tract,  but  was  for  a  tort ;  and  the  court  the  court  cannot  order  all  the  issues  to- 
recognizing  it  as  among  those  in  which  be  referred,  but  in  such  case  the  refer- 
a  *trial  by  jury  has  been  heretofore  ence  must  be  confined  to  the  issues 
used,'  has  declared  that  the  court  involved  in  the  account.  Wheeler  r. 
could  not  refer  it.  notwithstanding  the  Falconer,  7  Robt.  (N.  Y.)  45. 
counterclaim,  which  was  legitimately  4.  Graham  v,  Golding,  7  How.  Pr. 
set  up,  would  otherwise  have  been  re-  (N.  Y.)  260;  Morrison  z\  Horrocks, 40 
ferable.  .  .  .  It  seems  to  me  to  fol-  Hun  (N  Y.)  428;*  Camp  t^.  Ingersoll^ 
low  necessarily  that  where  there  are  86  N.  Y.  433.  But  the  contrary  doc- 
several  consistent  causes  of  action,  trine  was  held  in  Batchelor  v.  Albany 
united  In  one  complaint,  some  of  which  City  Ins.  Co.,  6  Abb.  Pr.  N.  S.  (N.  Y.> 
the  parties  have  a  right  to  have  tried  240 ;  Whitaker  r^  Desfosse,  7  Bosw. 
by  jury,  and  others  of  which  may  be  (N.  Y.)  678;  Woody  v.  Brooks,  loa  N- 
referable,  the  court  cannot  iTiake  a  gen-  Car.  334. 
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long  account,  will  not  be  reversed  on  the  suggestion  that  such 
issue  is  not  a  material  one.* 

c.  Long  Accounts— (i)  Wkat  is  Meant byan  "Account."— T\m 
account  contemplated  is  a  statement  of  debts  and  credits  between 
parties  having  reciprocal  or  mutual  dealings  ;*  but  the  element  of 
mutuality  has  not  always  been  rigidly  insisted  upon."  It  may  be 
added  that  items  of  damage,  however  numerous  they  may  be,  do 
not  constitute  an  account  within  the  meaning  of  that  term.^ 
This  last  doctrine  has  been  laid  down  especially  in  actions  on 
policies  of  insiJtance,  where  there  are  many  items  of  loss;  and  al- 
though it  seems  difficult  to  understand  why,  upon  principle  and 
within  the  spirit  of  the  statutes  authorizing  compulsorj'  references, 
it  should  not  be  allowable  to  refer  all  such  actions  as  those 
upon  policies  of  insurance,  where  there  are  nunnerous  items  in 
dispute,  still  the  more  recent  authorities  assert  t)ie  rule  as  just 
stated.* 


L  LawIeM't'.0'M*lioiieTi9  Abb.  Pr. 
N.S.  (N.y.)  44- 

1.  InMcMastorv.  Booth,3  Code  R. 
<N.  Y.t  iii;4Hi>w.  Pr.  (N-.  Y.)  4*7: 
the  court  by  Barculo,  J,  said :  "A«  I 
understand  th«  meaning  of  that  term,  I 
should  define  ao'  account  to  be  a  com- 
putation or  Btateownt  of  debu  and 
credits  arising  out  of  psrsonat  prop- 
ertj  bought  or  sold)  Mrvicet  rendered, 
material  furnished,  and  the  uae  of  prop- 
erty hired  and  returned.  If  an  ac- 
count does  not  taU  witbio  this  defini- 
tion, it  is  not  an  account  within  the  or- 
dinary legal  acceptation  of  the  term, 
and  cannot  be  referred  without  the 
conient  of  the  parties." 

Work,  labor,  snd  services  performed, 
as  well  as  goods  sold  and  delivered,  may 
be  matters  of  account.  People  v.  Peck, 
S7  How.  Pr.  (N.  Y.)  315. 

S.  Hossack  V.  Heyerdahl,  38  N.  Y. 
Super.  Ct  391.  In  this  action,  which' 
«M  for  services  rendered  by  one  party, 
there  being  nothing  of  a  mutual  or  re- 
ciprocal c^ractar,  the  court  by  Sedg- 
wick, J.,  said;  "However  correct  the 
proposition  of  the  learned  counsel  for 
the  appellant  may  be,  that  aa  account 
as  known  by  the  law  is  not  an  ex  fartf 
enumeration  of  items,  bat  a  statement 
□[dealings  having  a  recognized  mutual 
--  --"iprocal  character,  vet  the  prac- 
':t  definition 


sidcr  that  the  code  Intended  that  what- 
ever presents  the  same  kind  of  diffi- 
culties as  astrict  account  for  the  action 
of  a  jury,  should  be  sent  to  a  referee." 
And  in  Camp  v.  Ingersoll,  86  N.  Y. 
4J3<  the  court  by  Folger,  C.  J.,  saJd :  the  referrnoe 
JO  C.  of  L.— 43 


"An  account  between  the  partiea  la 
one  made  up  of  the  dealing!  of  the 
partie»with  one  another,  though  the 
account   may  t>e  that  of  one  partj 

<i  Dewey  t'.  Field,  13  Howi  Pr.  (N. 
Y.)  437;  HcCullough  V.  Brodie,  13 
How.  Pr.  (N.  Y  )  3^;  Bell  v.  Mavor, 
etc.,  ofN.  Y.,  II  Hun  (N.  Y.)  511 ; 
Van  Rensselaer  r.  Jewett,  6  Hill  (N. 
Y.)  373 ;  41  Am.  Dec.  750 ;  McDonnell 
f.  Stevens,  t»  Hun  <N.  Y.)  j8;  Unter- 
myer  v.  Beinhaaer,  105  N.  Y.  5»lj 
Camp  v-  Ingersoll,  86  N.  Y.  433; 
Silmsem.  Redfield,  19  W«nd.(N.Y.) 
II ;  Ross  vl  Mayor,  etc.,  of  N.  Y.,  a  Abb. 
Pr.N.  S.  (N-.  Y.)  a66;  32HowLPr.  (N. 
Y.)  164;  Stevenson  I'.  Buxton,  37  Barb. 
{N.  Y.)  13 ;  IS  Abb.  Pr.  {N.  Y.)  35a. 

Thus  generally  an  action  of  tort  can- 
not be  referred  save  by  consant.  Stacy 
V.  Milwaukee,  etc.,  R.  Co.,  7a  Wis.  331. 

But,  the  fact  that  the  defendant 
claimed  credits  because  materials  were 
furnished  which  were  inferior  lo  those 
required  by  the  specifications,  does 
not  make  a  reference  improper,  such 
claim  fordamages  being  but  an  inci- 
dent In  the  trial.  Ittner  V.  St.  Louis, 
etc..  Association  (Mo),  ti  S.  W.  Rep. 
,8. 

S.  Andrua  v.  Home  Ins.  Co.  of  N.  Y., 
73  Wis.  641.  This  case  was  an  action 
on  a  policy  of  insurance  upon  a  stock 
of  drugs,  paints,  oils,  medicines,  sta- 
tionery, books,  wall-paper,  and  such 
other  merchandise  as  is  usually  kept  in 
a  retail  country  drug  store.    The  stock 


I  founded  upon  affi- 
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davits  which  tended  to  show  that  it  remark  seems   to    be    a  mere  obiter 

would  be  necessary  to  examine  bills  of  dictum, 

sale,  inventories,  or  accounts  consist-  In  Camp  v.  Ingersoll.  86  N.  Y.  433, 
ing  of  1,200 or  1,500  items,  to  ascertain  which  was  an  action  brought  to  ra- 
the amount  of  the  loss  of  the  assured,  cover  the  value  of  certain  shares  of  the 
The  court  by  Cole,  C.  J.,  in  affirming  stock  of  a  manufacturing  corporation, 
the  order  refusing  the  reference,  said  :  which  the  complaint  alleged  the  plain- 
"Though  the  examination  of  numerous  tiff  was  entitled  to  recover  under  an 
items  may  be  necessary  to  ascertain  award  requiring  the  defendants  to  paj 
the  amount  of  damage,  yet  that  does  said  value,  the  court  by  Folger,  C.  J., 
not  involve  directly  the  examination  said :  **It  is  plain  that  it  would  be  for 
of  a  long  account.  The  value  of  the  the  convenience  of  jthe  parties  to  trj 
property  destroyed  is  only  collaterally  this  case  before  a  referee,  where  the 
involved  as  affecting  the  measure  of  various  and  numerous  items  which  to- 
damages.  Stacy  v.  Milwaukee,  etc.,  R.  gether  show  what  was  the  value  of  the 
Co.,  73  Wis.  331.  That  case  was  an  assets  of  the  corporation,  and  thus 
action  for  the  negligent  burning  of  the  what  was  the  value  of  its  capital  stocky 
plaintiff's  property.  It  was  claimed  could  be  inquired  into  and  arrived  at 
the  trial  of  the  issues  would  involve  the  with  care  and  deliberation,  and  conse- 
examinationof  a  long  account,  and  that  quent  accuracy.  It  is  plain  that  it 
a  compulsory  reference  could  be  or-  will  be  tedious,  if  not  impracticable,  to 
dered.  But  the  court  overruled  this  posi-  do  this  with  a  judge  and  jury.  A  ref- 
tion,  holding  that  the  value  of  the  mer-  erence  of  this  case  would  be  within 
chandise,  lumber  and  other  property  the  spirit  of  the  law  permitting  a  com- 
burned  was  only  collaterally  involved,  pulsory  reference.  We  have  seen  but 
.  .  An  account  implies  dealings  one  case  of  former  days,  holding  that 
and  transactions  between  the  parties,  it  is  within  its  purview.  That  is  Sam- 
and  where  the  action  is  based  upon  ble  v»  Mechanics'  F.  Ins.  Co.,  x  Hall 
such  an  account,  which  has  to  be  ex-  (N.  Y.)  560.  It  is  not  in  harmony  with 
amined  and  investigated  in  order  to  the  cases  that  we  have  cited  above,  and 
settle  the  rights  of  the  parties,  a  refer-  we  may  not  disregard  them  and  follow 
ence  can  be  made.  But,  it  does  not  it.  We  are  constrained  by  the  force 
follow,  because  a  variety  of  items  has  of  authority  to  hold  that  there  was  no 
to  be  examined  to  ascertain  the  power  in  the  special  term  to  compel 
amount  of  damage  recoverable,  that  the  plaintiff  to  a  reference  to  hear  and 
the  same  rule  obtains.  There  the  ex-  determine.  We  must  reverse  the 
amination  of  the  account  is  merely  an  orders  appealed  from." 
incidental  matter,  not  the  main  issue  In  Kingsley  v,  Brooklyn,  i  Abb.  N. 
in  the  cause.  We  therefore  hold  that  Cas.  (N.  Y.)  121,  the  court  by  Neilson, 
the  inquiry  as  to  the  list  of  articles  or  C.  J.,  said :  "The  cases,  cited  at  large 
items  destroyed  by  the  fire,  though  it  in  the  brief,  are  of  two  classes,  the  one 
may  be  necessary  and  proper  to  deter-  for  wrongs,  the  other  upon  contracts, 
mine  the  amount  of  loss  or  the  dam-  As  to  the  first  class,  it  is  well  settled 
ages  recoverable  on  the  policy,  still,  in  upon  principle  and  under  the  statute, 
a  legal  sense,  does  not  require  the  ex-  that  a  reference  cannot  be  ordered, 
amination  of  a  long  account,  as  where  The  issue  as  to  the  wrong,  w^hether 
the  action  is  upon  the  account  itself,  arising  from  a  willful  act  or  from  mere 
which  is  the  real  subject  of  investiga-  negligence,  must  be  tried  by  a  jury, 
tion."  As  to  the  second  class — actions  on  con- 
In  Untermyer  v.  Beinhauer,  105  N.  tract — ^the  power  to  refer  is  limited. 
Y.  521,  which  was  an  action  to  recover  There  must  have  been  an  account,  not 
damages  for  the  breach  of  a  building  collaterally,  as  in  some  of  the  cases, 
contract,  the  court  by  Rapallo,  J.,  said :  but  directly  between  the  parties,  as 
**These  items  of  damage  did  not  con-  for  property  sold,  or  services  rendered 
stitute  an  account.  It  has  repeatedly  by  the  plaintiff  to  or  for  the  defendant 
been  held  that  where  there  is  no  ac-  This  necessarily  excludes  insurance 
count  between  the  parties,  in  the  ordi-  cases.  One  claiming  under  a  fire  or 
nary  acceptation  of  the  term,  the  marine  policy  must  prove  his  damages, 
cause  cannot  be  referred,  although  the  amount  of  his  loss,  and  may  have 
there  may  be  many  items  of  damage,  occasion  to  exhibit  an  account  made 
This  rule  has  been  applied  in  actions  up  of  items.  But  the  property  lost  or 
on  policies  of  insurance,  where  there  destroyed  had  not  been  sold  to  or  re- 
are  many  items  of  loss."    But  this  last  ceived    by    the   insurance    company. 
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The  account  which  furnishes  the  ground  for  a  reference,  must 
be  distinguished  from  the  bill  of  particulars  setting  it  forth,  which 
does  not  constitute  an  account.*  An  account  stated,  moreover,  is 
not  such  an  account  as  will  authorize  a  compulsory  reference.'  In 
order  that  the  issues  may  be  referable  without  consent,  the  ac- 
count must  not  be  incidental  or  collateral,  but  must  be  directly,* 

ThecoDtract  was  not  in  Its  nature  u  defense.     McLean  v.  East   River   Ins. 

for  a  mere  purchase,  but  to  indeninifjr  Co.,  8  Bo^w.  (N.  Y.)  700;  Fceeman   v. 

the  assured,"           .  Atlantic  Mut  Ins.  Co.,  13  Abb.  Pr.  (K. 

But  in  some  of  the  older  cases    it   is  Y.)i24;Lev)r  ,..  Brooklyn   Fire   Ins. 

held,  contrary  to  the  above,  that  a  com-  Co.,a5  Wend.(N.Y.)687.  And  in  Lewis 

pulsory  reference  may  be  awarded  in  v.  Irving  Fire  Ins.  Co.,  15  Abb.  Pr.  (N. 

actions    upon    policies    of    insurance.  Y.)  303,  a  reference  was   ordered  not- 

Thus  a  reference  n-as  ordered  in  Sam-  withstanding  a  defense  of  fraud.     See 

ble  V.  Mechanics'  F.  Ins.  Co.,  i    Halt  also  Dean  r.  Empire  State  Mut.  Ins. 

(N.Y.)s6o;    Ryan  v.   Atlantic  MuL  Co,  9  How.  Pr.  (N.  Y.)  69. 

Ins.  Co.,  so  How.   Pr.  (N.   Y.)   321;  1.  Dickinson  f.  Mitchell,  ig  Abb.  Pr. 

Lewis f.  Irving  Fire  Ins.  Co.,  n;  Abb.  (N.  Y.)  aS6;  Childs  v.  Maver,  sJ  Hun 

Pr  (N.  Y.)  303,  note.     In  Godtrey  v.  (N.  Y.)  615. 

Williamsburgh  F.  Ins,  Co..  u  Abb.  «.  Baker  v.  Walsh,  9  N,  Y.  Week. 
Pr  N.  S.(N.Y.)  150,  although  a  refer-  Dig.  18;  Marsen  v.  Philadelphia  Arch 
ence  was  for  other  reasons  refused,  the  Iron  Co.,  -  »•--■'-  »  t,  ,  __  ,.  . 
court,  by  Monell,  J,  said ;  "An  exam-  also  Day  i' 
■nation  of  the  Case  of  Townsend  i'.  Ct.  37^. 
Hendricks,  40  How.  Pr.  (N.  Y.)  143,  In  Rowell  v.  Giles,  t,^  How.  Pr.  (N. 
has  satisfied  me  that  the  several  cases  Y.)  144,  the  court  by  Sand  ford,  J.. 
in  this  court  and  in  the  supreme  court,  said:  "The  plaintiffs  must  recover,  if 
sustaining  the  power  of  the  court  to  at  all,  upon  an  account  stated,  and  the 
miike  compulsory  references  In  actions  only  proof  necessary  or  proper  In  sup- 
on  insurance  policies,  have  not  been  port  of  it  must  relate  simply  to,  and 
disturbed.  The  eitent  to  which  that  must  establish  the  liquidation  and  set- 
cue  goes,  is,  that  the  right  of  trial  by  tiement  of,  the  amount  of  defendants' 
jury  Is  absolute,  in  actionsi  for  torts;  liability  at  the  date  when  such  state- 
leavinguntoucbed  the  principle  estab-  ment  and  settlement  are  claimed  to 
lished  by  the  cases  referred  to,  that  have  been  made.  With  respect  to  the 
where  DO  question  of  fraud  is  involved,  items  which  entered  into  such  ac- 
and  a  mere  ascertainment  of  damages  count  thus  alleged  to  have  been  stated 
is  required,  the  court  may  refer.  The  and  settled,  there  la  no  controversv  be- 
power  to  refer  was  exercised  as  far  fore  the  court.  The  case  does  rot  re- 
hack  as  iSag  [Samble  v.  Mechanics'  F.  quire  the  'examination'  of  the  account 
Ins,  Co.,  I  Hall  (N.  Y.i  560),  and  was  conlaining  them,  but  only  the  deter- 
frequently  reasserted,  in  (his  court  mination  of  the  issue  as'  to  whether 
md  in  the  supreme  court,  previous  to  such  account  was  or  was  not  stated  and 
the  sdciptlon  of  the  constitution  of  settled  in  the  manner,  and  to  the  ex- 
1846;  and  it  may  fairly  be  presumed  tent,  alleged  in  the  complain)." 
that  the.fraraers  of  that  instrument,  Similarly,  if  the  defense  does  not  go 
when  they  preserved  In  the  bill  of  to  the  items  of  the  plaintifTs  claim,  ■ 
rights  the  trial  by  jury  In  cases  in  compulsory  reference  will  not  be  or- 
which  it  had  been  theretofore  used,  dered.  Van  Rensselaer  n,  Jewett,  6 
were  fully  apprised  of  the  power  which  Hill  (N.  Y,)  373141  Am.  Dec.  750. 
had  previously  been  exercised  by  the  Nor  will  it  be  ordered  where  the  other 
court  in  this  class  of  cases.  I  have  no  side  stipulates  to  admit  the  items,  the 
doubt,  therefore,  that  the  court  may  trial  of  which  necessltateH  the  refer- 
still  refer  those  cases,  whenever  it  ap-  ence.  Mullin  v.  Kelly,  3  How.  Pr. 
pears  that  the  oniy  question   involved  (N.  Y.)  la. 

li  the  value  of  the  properly  injured  or  1.  Wickham  f.  Frazee,   13  Hun  (N. 

destroyed."  Y.)  43t  ;  Read   v.  Loiln.  31   Hun  (N. 

In  several  other  insurance   cases  a  Y.)    a86;    McDonnell    v.    Stevens,    9 

reference    was    refused,    but    on   the  Hun  (N.  Y.)  a8;  Claflin   v.  Drake,  38 

gtiMiod  that  (niud  was  set  up  by  the  Hun  CN.  Y.)  144;  Morrison  v.  Hor- 
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as  well  as  necessarily,^  involved  in  the  action.  But  where  a 
question  properly  triable  by  a  jury  is  so  connected  with  accounts 
as  to  be  unintelligible  to  a  jury,  there  should  be  a  reference.* 

(2)  What  is  Meant  by  a  *^ Long''  Account, — Just  how  long  an 
account  must  be  in  order  to  justify  a  compulsory  reference  has  not 
been,  and,  from  the  nature  of  the  case,  cannot  be  exactly  deter* 
mined.^  A  few  items  requiring  simply  proof  of  their  value  do 
not  make  a  long  account.*  Where  all  the  items  were  substan- 
tially reducible  to  two,  the  account  was  held  not  to  be  a  long 
one.^  Where  the  defendant  questioned  only  three  items  in  an 
account,  a  reference  was  refused.®  Four  items  do  not  make  a 
long  account  -^  nor  six ;®  nor  seven  ;•  nor  ten.^^  But  fifteen  items 
have  been  regarded  as  constituting  a  long  account.^  ^  And 
it  has  been  held  that  an  action  to  recover  compensation  for  in- 
dorsing,  for  defendant's  accommodation,  notes  exceeding  twenty 
in  number,  is  properly  referable,  as  requiring  the  examination  of 
a  long  account.^*  And  cases  involving  a  still  higher  number  of 

rocks,  40  Hun  (N.  Y.)  428 ;  Camp  r>.  of  a  long  account,  Init  such  fact  must 

Ingersoll,  86  N.  Y.  433;  Freeman  v.  affirmatively  appear. 
Atlantic   Mut.  Ins.   Co.,  13  Abb.  Pr.        S.  Mills  v,   Thursbyi    11    How.  Pr. 

(N.  Y.)  124;  Kain  v.  Delano,  11  Abb.  (N.  Y.)  113.  * 

Pr.  N.  S.  (N.  Y.)  29;  Streat  v.  Roth-  8^  In  Baichelor  «.  AlbaiiT  City  Ins. 
schild,  12  Abb.  N.  Cas.  (N.  Y.)  383;  Co.,  6  Abb.  Pr.  N.  S.  (N.  Y.)  240,  the 
Lord  V.  Connor,  48  How.  Pr.  (N.  Y.)  court  by  Freeman,}.,  said:  **In  view 
95;  Hortw^U  V.  Alberst,  3  Month.  L.  of  the 'fact  that  a  review  of  all  the 
Bui.  (N.  Y.)  77;  Hull  V.  Allen,  4  Civ.  cases  bearing  upon  the  point  under 
Pro.  Rep.  (N.  Y.)  300;  Miner  v.  Gar-  consideration,  and  a  comparison  of  the 
diner,  6  Thomp*  &  C.  (N.  Y.)  343;  decisions  therein  nrade,  with  the  facts 
4  Hun  (N.  Y.)  132;  Mayor  v.  Tenth  of  each  case,  discloses  not  only  the  ex- 
Nat.  Bank,  11  Reporter  475;  Bushnell  pediency,  but  the  almost  utter  impos- 
ts. Eastman,  2  Abb.  Pr.  N.  S.  (N.  Y.)  sibility  of  supplying  the  want  of  a  stat- 
4x1;  Magown  v,  Sinclair,  5  Daly  (N.  utory  definition  of  the  term  'long  ac- 
Y.)  63;  Seigel  v,  Heid,  36  How.  Pr.  count  on  either  side,' by  a  judicial  con- 
(N.  Y.)  506;  Waring  v.  Chamberlain,  struction  to  be  followed  in  all  future 
»4  N.  Y.  Week.  Dig.  564;  Cameron  xk  cases,  I  shall  not  attempt  to  determine 
Freeman,  10  Abb.  Pr.  (N.  Y.)  333;  18  the  meaning  of  those  words." 
How.  Pr.  (N.  Y.)  310;  Keller  v,  Payne,  4.  Adams  v.  Utica,  6  Civ.  Pro.  Rep. 
51  Hun  (N.  Y.)  316.  (N.  Y.)  294;  Dittenhoeffer  v,  Lewis,  5 

1.  Sheldon  v.  Harris,  7  N.  Y.  Leg.  Daly  (N.  Y.)  72. 
Obs.  57;  Keeler  v.  Poughkeepsie,  etc.,        64  Harris    v.    Mead,    16    Abb.   Pr. 

Plank  Road  Co.,  10  How.  Pr.  (N.  Y.)  (N.  Y.)  257. 

11;  Farrell  Foundir,  etc.,  Co.  v.  Anvil,        6.  Kent  r.  Highleyraan,  a8Mo.  App. 

etc.,  Co.,    II    N.   Y.   Week.  Dig.  350.  614. 

Contra^  Whitaker  v.  Desfosse,  7  Bosw.        7.  Parker  v.  Snell,  10  Wend.  (N.  Y.) 

(N.  Y.)  678.  577. 

In  Mayor,  etc.,  of  N.  Y.  v.  Genet,  67        8.  Dickinson  v.  Mitchell^  19  Abb. 

Barb.     (N.     Y.)      27^,     and    Dustin  Pr.  (N.  Y.)  286. 

f.    Wallace,  13    N.    V.   Week.    Dig.        ».  Harris  f.  Mead,  16  Abb.   Pr.  (N. 

518,      it       is     intimated      that      the  Y.)  257 ;  Smith  v.  Brown,  3  How.  Pr. 

probability  that    a   long  account  vrill  (N.  Y.)  8. 

be  involved,   is    sufficient  basis   for  a  10.  Merritt  v.  Vigelius,  28   Hud  (N. 

compulsory  reference;  but  in  Thayer  Y.)  420. 

V.  McNaughton,  117   N.   Y.  iii,  it  is  11.  Sutton  v,  Wegner,  74  Wis.  347. 

held  that  it  is  not  enough  to  justify  a  12^  Masterton  v.  Howell,  10  Abb.  Pr. 

•compulsory    reference    that    the    case  (N.  Y.)  118.     C^^w/nr^  Nachtsheim  v. 

may  possibly  involve  the  examination  Turner  (Wis^  1888),  36  N.W.  Rep.  ^. 
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items  have  uniformly  been  held  referable.*  But  a  long  account  can- 
not be  predicated  of  the  several  items  of  asinglebillof  goods  or  of 
the  mere  details  of  a  single  employment,  by  splitting  up  what  in 
reality  amounts  simply  to  one  bill  or  to  one  piece  of  business.* 
Yet  although  the  items  in  gross,  which  are  actually  in  dispute, 
may  not  be  numerous,  still  if  these  i^cms  are  in  their  nature 
properly  made  up  of  numerous  smaller  items,  the  case  is  a 
referable  one." 

d.  DrFFicuLT  Questions  of  Law.— Where  it  appears  from 
the  pleadinf^s  themselves,  or  is  made  to  appear  by  affidavit,  that 
difficult  questions  of  law  will  arise  on  the  trial,  a  compulsory  ref- 
erence will  not  be  granted.*  The  "  diFBcult  questions  "  must  be 
questions  of  real  difficulty  :*  but  they  need  not  arise  upon  the  plead- 
ings, nor  are  they  confined  to  the  questions  springing  out  of  the 
facts  presented  by  the  i.ssues  in  the  case;  they  may  grow  out  of 
their  very  character,  and  the  evidence  necessary  to  their  investiga< 
tion.*  But  the  objection  that  the  trial  will  involve  difficult  ques- 
tions of  law  must  be  taken  on  the  motion  to  refer,  and  is  not 
available  on  appeal.' 

e.  Torts. — In  actions  to  recover  damages  for  torts,  compul- 
sory  references   have  with  great  uniformity  been  denied.*     In 

1.  Ittner  f.  St.  Louis,  etc.,  Assocla-  S.  Cooper  on    Referees   and    Refer- 

tlon,  97  Mo    561;    Robinson   v.    New  enccB,    p.    17;    Williams    v.    Ailen,  4 

York.  etc..  R.  Co.,  55  S.  V.  Super.  Ct.  Thomp.  &.  C.  (N.  Y.)  673;  1  Hun   {N. 

iji;  Canda  p.  Robbing  (Supreme  Ct),  Y,)  377. 

7  N.  Y.  Supp.  89s ;  Hale  r.  Swinburne,  *,  Cooper  on  Referee*  and  Refer- 
17  \hh.  N.  Cbs.  (N.  Y.)  j8i  ;  Welsh  ence«,  p.  iy,  Magown  v.  Sinclair,  5 
:■.  Darragli,  s3  N.  Y.  590;  Shipman  -u.  Daly  (N.  Y.)  63;  Roctienter  v.  Mavor, 
Bank  or  New  York,  53  Hun  (N.  Y.)  etc..  of  N.  Y,  3  How.  Pr.  N.  S,  (N.  Y.) 
637;  Rislej  V.  Jeweti,  53  Hun  (N.  517;  9  Civ.  Pro.  Rep.  (N,  Y.)  2j6;  Ad- 
Y.)  636;  McDonald  v.  American  ams  it.  Bayles.  3  Johns.  (N.  Y.)  374; 
Morteage  Co.,  17  Oregon  6a6.  Ives  v.  Vandewaler,  i  l4ow.  Pr.  [N.Y.) 

And  see  generally  on  the  question  16S;  Dane  i>,  Liverpool,  etc.,  Ins.  Co.,  ll 
ofa  long  account.  Bissell   v.   Whipple,     Hun  (N.  V.)  aw;  Shaw    v.    Ayen,   4 

8  -V.  Y.  Week   Dig.  j6j  ;   Simmons  v.    Cow.  (N.  Y.)  .^2. 

Bigdow,  SI  Hun  (N.  Y.)  637;  Dickin-  6.  Anonvmdus.  ^  Cow.  (N.  V.)  413. 

son  K.  Mitchell,  19   Abb.    Pr.   (N.Y.)         t,  n^'.^ to l.    .   u^i,.     frf 

iS6;Seigeli'.  Heid,  36   How.  Pr.    (N.     Y.)  ___. 

Y.)  c;o6  ;  Sharp  t'.  Mayor,  etc.ot  N.Y.,  In  this  case,  which 

9Abb.Pr.(  N.Y.J  416;    '8    How.   Pr.  foreclose  chattel  morigages.thedefenso 

(N   Y.)  113.  being  Ihat  the  morlgages  were   (raudu- 

t.  Daily   r.   Gescheidt,   9   Reporter  lent,  it  was  held  that  the    necessity    of 

rm    Ridgeway    t.    Taylor,    j   N.Y.  proving  good  faith    and  honest   intent 

Week.  Dig.  aso;   Benn   v.    First   Nat.  would  probably  raise  difficult  question* 

Bsnk,  19  N.  Y.Week  Dig.  206;  Feltr.  of  law,  and  that  therefore  the  case  waa 

TiJIany.  ti  Hun  {N    Y.)   61;    Hull  f.  not  referable. 

Albn,  4Civ,   Pro,   Rep.  (N.  Y.)  300;  ».  Dustin    f.    Wallace,    13    N.    Y. 

Sivifi  f.  Wells,  3  How.  Pr.  (N.  Y.)  79;  Week.  Die.  cjiS. 

Miller  V-  Hooker,  a  How.  Pr.  (N.  V.)  S.  Siimseru.  Redlield,  19  Wend.  (N. 

i;i;RandBll   :■.   Kingsland.   <;i   How.  Y.)  21;  Dederick  r.  Richiev.  19  Wend. 

Pr.  IN.  Y.)  513-,  Tracy  i:   Stearns,  61  (N.Y.)  109;  Sharp  t:  Mayor.etc.of  N. 

How.  Pr.  (N.  Y.)  36^1  Stewart  t-.   El-  Y.,  18  How.  Pr.iN.  Y.)  213;    9   Abb. 

wtle  3Code  R.  (N.  Y.)   139;   Hale  r.  Pr.  (N.  Y.)  416;  31  Barb.  (N.  V.)   57S; 

Swinburne,  17  Abb.   N.   Cas.   (N.Y.)  Beardsley  i/.  Dygert,  3  Den,    [N.   Y.) 

3S(:  Andrews  T'.  Wallace,  I  Month.  L.  380;  McMasterf.Booth,   4    How.    Pr. 

Bui.  19.  (N.  Y.)  437;  Dewey  v.  Field,  13    How. 
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such  an  action  the  vital  and  substantial  issue  is  the  alleged  neg- 
ligence of  the  defendant,  which  caused  the  injury  complained  of, 
and  such  an  issue  is  peculiarly  one  for  a  jury.^  But  if  in  the 
action  the  element  of  breach  of  contract  predominates  over  that 
of  tort,  a  reference  without  consent  may  be  awarded.* 

/.  Fraud. — As  to  how  far  the  issues  are  referable  where  fraud 
is  alleged,  the  authorities  are  conflicting.  Actions  to  recover 
damages  for  fraud  and  deceit,  cannot  be  referred  without  con- 
sent.' If  the  plaintiff's  substantial  issue  is  fraud,  which  must  be 
established  before  it  will  be  needful  to  examine  the  account,  a 
reference  should  not  be  ordered.^  But  if  the  question  of  fraud 
forms  only  a  part  of  the  plaintiff's  cause  of  action,  or  if  the  aller 
gations  of  fraud  are  immaterial  and  unnecessary,  or  merely  inci- 
dental, a  compulsory  reference  may  be  granted.*  On  the 
question  whether  fraud  alleged  in  the  defense  will  prevent  a 
reference,  the  authorities  seem  pretty  evenly  divided.* 

Pr.  (N.  Y.)  437;  Warren    v.    Western  obtained  bj  the  plaintiff  on  the  ground 

Trans.  Co.,  3  Robt.  (N.  Y.)  705;  Ross  that  the  trial  would    involve    the    ex* 

1;.  Ma^or,  etc.,  of  N.  Y.,  33   How.   Pr.  amination  of  a  long    account,    it   was 

(N.  Y.)  154;  2  Abb.  Pr.  N.  S.  (N.  Y.)  held  upon  appeal,  sustaining  the  refer- 

366;  Townsend  v,  Hendricks,  40  How.  ence,  that  the  action  could  be   referred 

Pr.    (N.    Y.)    143;    Wood   v,  Hope,  2  without  consent,  there  being   nothing 

Abb.  N.Cas.  (N.    Y.)    186;    Clark  v.  to  be  investigated  but  a  mere   account 

Candee,  29  Hun  (N.  Y.)  139;  Reill^  v.  of  moneys.    Bensel  v.  Gait,  5  Thomp. 

Bjrne,  I  Civ.  Pro.  Rep.  (N.   Y.)  201;  &    C.   (N.  Y.)    186;    2   Hun    (N.  Y.) 

Wickham  v,  Frasee,  13  Hun   fN.   Y.)  678. 

4ji;  Hoffman  v.  Sparling,  12  Hun   (N.  4.  Morrison   v,    Horrocks,   40    Hun 

Y.)  83;  Durkin  V.  Sharp,  22  Hun    (N.  (N.  Y.)  428, /i>//(^w/ii^  Camp  r.  Inger- 

Y.)  132;  Hewitt  v.  Howell.  8  How.  Pr.  soil,  86   N.  V.  433.     See  supra^  this 

(N.  Y .)  346;  Stacy  v.  Milwaukee,  etc.,  title,  p.  672,  note  4. 

R.  Co.,  72   Wis.  331.     See  supra,  this  5.  Hall  v,  U.  S.  Reflector  Co.,  14  N. 

title,  p.  673,  note  4.  Y.  Week.    Dig.  48;    88  N.   Y.    655; 

But  in  Sheldon  v.  Wood,  3  Sandf.  Atocha  v,  Garcia,    15    Abb.    Pr.    (N. 

(N.  Y.)  739,  the  contrary  doctrine  was  Y.)  303;  Schermerhorn   v.    Wood,    4 

held,  namely,  that  although  the  ground  Daly    (N.    Y.)     158;     Harrington    v. 

of  an  action  be    fraud,    a   compulsory  Bruce,  84  N.  Y.  103. 

reference  will  be  ordered,  if  the  trial  of  In  King  v,  Barnes,    109  N.   Y.    267, 

the  issue  in  the  cause  will   require  the  the  court  by  Ruger,  C.  J.,  said :     *' We 

examination  of  a  long  account  on  either  know  of  no  rule  of  law  requiring  that 

side.  charges  of  fraud    incidentally   arising 

1.  Stacy  V.  Milwaukee,  etc.,  R.  Co.,  72  upon  an  accounting  with  reference  to 
Wis.  3^1,  333.  partnership  transactions,  shall  be  tried 

2.  Vilmar  v.  Schali,  61  N.  Y.  564;  by  a  jury.  It  has  been  the  invariable 
Harden  v.  Corbett,  6  Hun  (N.  Y.)  practice  of  courts  of  equity  to  try  all 
522.  questions  arising  before  a  referee  in  the 

8.  Verplanck  v.  Kendall,  45  N.  Y.  stating  of  accounts  between  partners 
Super.  Ct.  525.  So  of  an  action  to  or  joint  owners,  and  necessarily  in- 
set liside  a  '  fraudulent  instrument,  volved  in  such  accounting,  since  their 
Rochester  v.  Mayor,  etc.,  of  N.  Y.,  3  origin,  and  we  are  referred  to  no  au- 
How.  Pr.  N.  S.  (N.  Y.)  527;  9  Civ.  thority  questioning  their  power  to  do 
Pro.  Rep.  (N.  Y.)  226.    But  where  in  so." 

an  action   for  money   fraudulently  ob-  6.  In  the  following  cases  it  is  held 

tained,  the  plaintiff' alleging  that    the  that  alleging  fraud  in  the  defense  can- 

defendants  kept    false    accounts,    and  not    prevent   a  reference.     Welsh   v, 

seeking  to  recover  a    balance  claimed  Darragh,  52  N.  Y.  590;   Patterson  v. 

to  be  due  on  a  true  statement  of  the  Stettauer,    39   N.  Y.  Super.  Ct.   413; 

account,  an    order    of  reference    was  Devlin  v.  Mayor,  54  How.  Pr.  (N.  Y.) 
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g.  Attorneys'  Bills. — In  actions  by  attorneys  to  recover 
compensation  for  professional  services,  there  appears  to  be  great 
diversity  of  judicial  opinion  as  to  whether  a  compulsory  reference 

is  proper,  although  on  principle  there  seems  no  reason  why  ref- 
erences  should  not  be  granted  here  as  in  other  cases  of  long 
accounts.'     But  in  such  an  action  if  it  appears  that  expert  testi- 

tft\  KinKitey  v.  Brookirn,  i  Abb.  N,  poae  that  the  client's  resfstBoce,  on  the 

Cta.   (N.  Y.)  loS;    7    Abb.    N.    Cai.  ground   of    exorbitance  and   opprea- 

(N.  Y.)  18;  78  N.  Y.  100;    Lewi*    v.  aion,  may  prove  to  be  well  founded. 

Irving  Fire  In«.  Co,  jt,  Abb.  Pr.  (N.  It  is  not  because  such  referees  will  not 

Y,]  303.  note.     In  Welsh   i>.  Darmgh,  do  equal  and  full  justice  to  the  parties, 

;i  N.  V.  wft,  Ihe  court  hy  Church,  C.  but  because  ol  a  general   impression, 

L  said:    "The  character  of  an   action  that  on  questions  of  compensation  for 

II  determined  by  the  complaint.      The  legal  services,  lawyers  may  not  be,  and 

tniwer  cannot  change   it.     If   the   ac-  sometimes  are  not,  uoprejudlced  In  de- 

lion  is  a  referable  one,  Ihe  answer  can-  terminlng  values.     A  physician  fs  not 

not  make  it  non- referable.      The    right  chosen   aa    a    referee  on    physicians' 

toshow  fraud   In  the  transaction,  and  accounts,  nor  are  clergymen  when  a 

citim  the  damages  by  way  of  recoup-  pastor  sues  for  the  value  of  his  serv 

nunt  or  counterclaim,  does  not  change  ices,  and  so  alao  as  to  all  other  trades 

the  action."    In  Mall  i^.  U.  S,  Reflector  and   professions;    and    in   the   public 

Co..  14  N.  Y.  Week.  Dig.  48;    88   N.  mind  It  is,  not  without  some  show  of 

Y.  (it,!^;  it  is  held  that  although  one  of  reason,  thought  invidious  that  lawyers 

the  defenses  to  an  action  may  be  fraud,  only  should  be  selected  to  determine 

itillifany  other  issue   be   referable,  an  the  claims  of  lawyers.     It  is  better  for 

order  of  reference  may  be  made.  the  profession  and  for  the  courts  that 

But  in  the  following  cases   the   con-  thisshouldnot  beso;  and  thehonorand 

trarj  doctrine   is   laid    down,    namely,  well-being  of  the   profession  requires 

Ihat  if   the   defense   sets   up   fraud,    a  that  lawyers  should  not  be  thought  to 

compulsory referencecannolbeordered,  shrink  from  an  examination  of   their 

tince    charges    of   fraud    are    proper-  charges  by  a  jury,  enlightened  by  the 

~  '    '  '                        MajroT    V.  opinion  of  other  lawyers  as  witnesBcs, 

■porier    475;  and  by  the  instructions  of  the  courts.™ 

McLean  v.  East    River    Ins.    Co.,  '8  But    in    these   cases,   references   in 

Bosw.  (N.  Y.)  700;    Freeman  v.   At-  actions  to   recover  the  amount  of  at- 

Isniic  Mut.  Ins.  Co.,  13  Abb.  Pr.  (N.  torneys' bills  have  been  allowed.  Hale 

Y.)  1J4;  Lew  V.  Brooklyn    Fire    Ins.  v.  Hwinburne,  17  Abb.  N.  Cas.  <N.  Y.) 

Co.,  3.S   Wena.  {N.  Y.)  687.  181;  Bowman  v.  Sheldon,  1   Duer  <N. 

1,  In  the  following  cases  references  in  Y.)6o7;  Byrne  i'.  Delmater,  1  Month. 

sitions  upon  attorneys'  bills  have  been  L.   Bui.    61 ;    Stebbins  v.  Cowles,   30 

discountenanced:    O'Dwyer  v.  Mack,  Hun   (N.   Y.)  533;   Schermerhom  v, 

N.Y.Daily  Reg^May  IS,  1884;  Brad-  Wood.  4   Daly   {N.  Y.)  is8;    Perry  ii. 

Wb.  Eager.  5  N.Y.  Week  Dig  330;  Rollins,   56   How.   Pr.    (N.   Y.)   »4a ; 

Merritt  v.  Vigelius,  a8    Hun  (N.  Y.)  Carr  v.  Berdell,  il  Hun  (N.  Y.)  130. 

410;  Waring  I/.  Chamberlain,  14  N.Y,  In    Merritt    v.    Vigelius.    38    Hun 

Week.  Dig.  564;  Flanders  f.  Odell,  16  (N.   Y.)  430,   the  court   by    Learned, 

Abb.  Pr.  N.   S.  (N.   Y.)  147;  3  Hun  P.  J,    said:    "I    am    not    willing    to 

(N.  Y.)664;  Fox  t>.  Fox,  34  How.  Pr.  accept    the    doctrine   of    seme    cases 

(N.  Y.)  409;  Martin  v.  Windsor  Hotel  that  a  lawyer's  bill   ought  not  to  be 

Co,  10  Hun  {N.  Y.)  304.  referred.    The   statute   makes  no  ex- 

In  Martin  v.  Windsor  Hotel  Co.,  lo  ception  as   to   lawyers,   if  they   have 

Hun(N,  Y.)  30^  the  court  by  Davis,  (as     unfortunately     they     sometimes 

P.J.    laid:   "There  is   no  fixed   rule  have)    long    accounts    against    their 

which  prevents  the  reference  of  an  at-  clients.      It   it    be   unfair   to  appoint 

(ornej's  account   for   services,  to  an-  a    lawyer    as    referee   in    such    cases 

other  attorney,  and  yet  courts  should  then  a  referee  of  another  business  may 

berareful  toBvold  referringsuch  ques-  be  selected,"     And  in  the  same   case 

tioDs  to  members  of  the  same  profes-  Westbrook,   J.     (dissenting)    said :    "I 

lion,  where   there  appears  upon  the  concur  fully  in  the  views  of  brother 

.face  of  the  claim  good   reason  to  sup-  Learned,  that  an  account  for  lawyers' 
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mony  as  to  the  value  of  the  services  will  be  necessary,  and  the 
value  of  the  services  as  a  whole  can  be  testified  to,  so  that  it  will 
not  be  necessary  to  prove  the  value  of  the  services  rendered  each 
day.  as  a  long  account  is  not  here  involved,  an  order  of  reference 
will  not  be  made.*  The  refusal  of  the  trial  court  to  order  a  ref- 
erence in  an  action  for  attorney's  fees,  where  the  defendant 
pleads  payment,  and  sets  up  a  counterclaim,  is  a  matter  of  dis- 
cretion, and  will  not  be  disturbed  on  appeal,  though  the  trial 
may  involve  the  examination  of  a  long  account.^ 

4.  Motion  for  a  Beference. — ^As  soon  as  the  cause  is  at  issue  as  to 
both  fact  and  law,  the  motion  for  a  reference  may,  after  due 
notice  of  the  motion,  be  made ;'  and  the  party  need  not  wait, 
before  making  the  motion,  to  see  whether  his  opponent  will 
amend  the  pleadings  or  not.*  The  authority  of  the  court  to 
order  the  reference  rests  upon  the  pleadings,  an  affidavit  made 
by  the  party  or  his  attorney,  the  bill  of  particulars,  if  there  be 
one,  and  the  other  papers  in  the  case.*  The  affidavit  must  be 
made  by  the  party  to  the  action,  unless  a  sufficient  excuse  be 
given,  in  which  case,  it  may  be  made  by  the  party's  attorney.* 
Mere  general  allegations  in  the  affidavit,  as  that  the  action  is  for 
goods   sold  and   delivered,   or  that  the  examination  of  a  long 

services  is  referable,  and  I  cannot  sub-  referees,  one  lawyer  and  two  lajmen, 

scribe  to  the  doctrine,  that  such  an  ac-  as  suggested  on  the  argument,  and  if 

count  should  be  submitted  to  a  jury,  an  agreement  cannot  be  had  as  to  the 

without  any  regard  to  the  fact  that  it  referees,  the  court  will  name  them.'* 

is  a    long    one   consisting    of    many  1.  Watson  v.  Cooney,  56  N.Y.  Super, 

items.     Neither,    in    my    opinion,    is  Ct.  247. 

there    any    propriety    in    referring  a  3.  Harris  v.  Aktieboli^t  Separator, 

cause  involving  issues  of  that  charac-  51  Hun  (N.  Y.)  639. 

ter  to  a  person  not  a  lawyer.    So  to  8.  Jansen  v,  Tappen,  3  Cow.  (N.  Y.) 

do  is  to  create  a  tribunal  unfit,  for  34;    Dutcher  v.  Wilgus,   2   How.   Pr. 

want  of  knowledge,  to  decide  it,   in-  (N.  Y.)  180. 

stead  of  one  perfectly  competent  to  But  it  is  premature  to  apply  for  a  refer- 

deal  with  the  questions  it  would  pre-  ence  before  the  question  of  the  right  to 

sent."  an    accounting    has  been  determined. 

And  in  Hale  v.  Swinburne,  17  Abb.  Until  then,  it  does  not  appear  that  any 

N.   Cas.  (N.  Y.)   385,   the    court  by  examination  of  the  accounts  will  be  re- 

Peckham,  J.,  said:  ''If  an  attorney's  quired.    Mitchell  v.  Stewart, 3  Abb. Pr. 

account  should    ever  be  referred,  it  N.  S.  (N.  Y.)  250. 

seems  to  me  thaf  this  is  such  a  case.  4.  Enos  v.  Thomas,  4  How.  Pr.   (N. 

I  am  not  prepared  to  say  that  a  claim  Y.)  289. 

on  the  part  of  an  attorney  against  an  6.  Ross  v.  Combes,  37  N.  Y.  Super, 

individual    for    services  rendered    in  Ct.  289;    Dane  v,  Liverpool,  etc.,  Ins. 

many  and  different  proceedings  and  Co.,  21   Hun  (N.  Y.)  2^9;     Bates  v. 

cases,  upon  separate,  distinct  and  sev-  Eagleton  Mfg.  Co.,  10  Civ.  Pro.  Rep. 

cral  requests,  embracing  a  very  large  (N.  Y.)  218. 

number  of  items,  and  quite  a  number  But  the  court  may  order  a  reference 

of  separate  and  distinct  proceedings,  on  the  strength  of  the  affidavit  alone, 

should  never  be  referred,  and,  on  the  or  of  the  pleadings  alone.     De  Gr^it^v, 

contrary,  I  think  this  is  a  very  proper  Mackinley,  38  N.  Y.  Super.  Ct.  203; 

case     for     such      reference.            .    .  Holmes  v,  Bennett,  28  How.  Pr.  (N. 

Upon  the  whole  case,  I  think  the  facts  Y.)  289. 

render  a    reference    the    appropriate  6.  Wood  r.  Crowner,  4  Hill  (N.  Y.) 

disposition  to  be  made  of  this  case.    I  S4^;   Me^ick  v.  Smith,  2  How.  Pr.  (N, 

•hall  order  the  case  referred  to  three  V.)  7;    Ross  v.  Beecher,  2   How.  Pfi^ 
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account  will  be  required,  are  not  sufficient  for  a  compulsory  refer- 
ence ■}  but  the  court  must  be  enabled  to  see  that  a  long  account 
will  be  involved.  The  affidavit  should  state  that  issue  is  joined  ;* 
but  it  need  not  mention  where  the  venue  is  laid.* 

it  is  not  necessary  for  the  moving  party  to  make  out  more 
than  a /riMn yiii:^  case  for  a  reference;  thus  he  need  not  btate 
in  his  affidavit  that  no  difficult  question  of  law  will  arise  in  the 
trial,  but  it  is  for  the  opposite  party  to  show  that  the  case  is 
within  that  exception,*  And  it  will  not  be  sufficient  for  the  op- 
ponent to  state  in  general  terms  that  difficult  questions  of  law 
will  be  involved,'  but  the  particular  points  of  difficulty  must  be 
indicated.^  The  party  opposing  the  reference  may  also  object 
on  the  ground  of  delay  in  moving  for  the  reference.'     ' 

Where  a  motion  for  a  reference  is  denied,  it  does  not  become 
res  adjudUata,  so  as  to  prevent  the  court  afterwards,  at  the  same 
term,  from  makmg  an  order  to  vacate  the  former  one,  and  refer 
the  cause.B 

S.  Selection  <A  Refweet. — In  New  York  a  soU  referee,  in  a  case  of 
compulsory  reference,  must  be  an  attorney ;'  if.  however,  there 
are  several  referees,  some  of  them  may  be  laymen  ;"*  but  no  person 
may  be  appointed  a  referee  to  whom  all  the  parties  object,  ex- 
cept in  matrimonial  causes.' *  The  judge  of  a  court  cannot,  with- 
out the  consent  of  the  parties,  be  a  referee  in  an  action  pend- 
ing before  him.'''*     In  hew  York  clerks  of  courts  cannot  act  as 

(N.Y.)  157;  Little  !>.  Bigeloir,  2  >Iow.  a,    Nachtsheim      i>.    Turner     (Wla,, 

Pr.(N.  Y.)  164;  Bolton  -v.  McCullough,  18SB)-  36  N.  W.  Ren.  637, 

1  How   Pr.  (N.  Y.}  165.  B.  Gen.  Rule*  Pracl..  Rulr  So. 

1.    Whitaker  -v.   DcsfoHe,   7   Btxw.  10.  Townsend  ii.Gleni  Falls  Ins. Co., 

(N.Y.)67S;  Kaio  i/.  DHnno,  11  Abb.  10   Abb.   Pr.  N.  S.  (N.  Y.)  377;  Hnle 

Pr.  N.  S.  (N.  Y.)  39;  Lord  r.  Connor,  v.   Swinburne,    17    Abb.   N.  Cob.   (N. 

*8  How.  Pr.   (N.   Y.)    95;    Sharp   v.  Y.)  381;  Olmilead  v.  Loom  is,  q  N.  Y, 

Major,  etc,,  of  N.  Y..  31  Sarb.  (N.  Y.)  414. 

jyS.    But  ace  centra    Dean  v.  Empire  11,  JVnv  r'arjtCideCiv.  Pro.,  4  1034. 

Stalt  Mul.  Ins.  Co.,  9  How.Fr.  (N.Y.)  13.  Dlnsmore  v.  Smith.  17  Win.  10; 

69;  Continenlal  Bank  Note  Co.  v.  In-  HiiU   v.  Pa«>age,  11  Wis.  194;  Crane 

duitrial  Exhibition  Co.,  t  Hun  (N.  Y.)  i'.    Hand,    3    N.   J.    L.  9;    Rogers  v, 

liB;  >  Tiiomp.  &  C.  {N.  Y  )  758.  Woodmansie.  3  N.  J.  L  510.     And  so 

1.  Janten  v.  TB|^n,  3  Cow.*(N.  Y.)  the  justice  who  takes  the"  acknowledg- 

34-  mem  of  the  parties  to  the  rule  of  reCer- 

S.  Feeler  v.  HaHer,  7  Cow.  {N.  Y.)  ence    cannot    he    one  of  Ihe  referees. 

478;  Cleavebnd  v.  Strong,  3  Cow.  (N.  Drew   v.  Canadv,   i   Mass.  15S;  Drew 

Y.)  44S.    But  eee    Chubb  v.  Berry,  7  -a.  Mulikin.  5  N.H.  1^3. 

Wend.  (N.  Y.)  483,  1  he  Nrvi  York  statute  declares  that 

*.  Barber  i-.  Cromwell,  10  How.  Pr,  "a  judge  cannot  be  appointed  a  referee, 

fN.  Y.)  351,  in   nn  action   brought  in  the  court  of 

(.  Ryan  v.  Atlantic  Mut.  Ins,  Co.,  50  which    he   is   a  judge,  except   hj-  the 

How.  Vi.  (N.  Y.)  321.  written  consent  of  the   parties ;  and  in 

1.  Lusher  I'.  Walton,  i  Cat.  (N.  Y.)  that  case,  he  cannot  receive  nnv   com- 

149;  Salisbury  v.  Scott,  6  Johns.  (N.  Y.)  pensalion  as  referL-e."    Ne-ai  To'ik  Code 

319;   PatterKin  v.  Stetiauer,  39  N.  Y.  Civ.    pro.,    ^    10J4.     And    under  ihis 

Super.  Ct.   413;    Dewev   v.   Field,   13  statute  it  was  held  thai  where,  pending 

How.  Pr.  |N,  Y.)  437.  But  rOH^ra,  Low  Ihe  reference  of  a  claim,  Ihe  referee  was 

ti.  Hallett,  3  Oaf.  (N.  Y.J  83.  appointed    a   juntlce    of  ihe    supreme 

T.  Major,  etc.,  of  N.  Y.  v.  Genet,  4  court,  and  thereafter,  while  judge,  ren- 

>tun(N'.  Y.)  658.  dered  his  report,  it  was  error  nottoaet 
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referees  ;^  nor  can  attorneys,  in  cases  in  which  they  have  appeared 
as  counsel.^  A  person  suspected  of  bias  or  partiality  toward 
one  of  the  parties  is,  of  course,  unfit  to  act  as  referee  ;  but  the 
mere  fact  that  a  referee  is  the  friend  and  legal  adviser  of  a  rela- 
tive of  one  of  the  parties  does  not  warrant  an  inference  of  par- 
tiality.^ But  if  the  referee  accepts  law  business  from  one  of 
the  parties  to  the  action,  or  if  each  of  two  attorneys  in  different 
actions  is  referee  in  the  cause  in  which  the  other  is  counsel,  in 
either  case  the  order  of  reference  will  be  vacated,  and  the  ques- 
tion whether  or  not  the  referee  was  influenced  or  was  likely  to 
be  influenced  by  the  relation  adverted  to,  is  immaterial.^ 

Where  a  referee  in  an  action  has  passed  upon  certain  questions, 
he  cannot  be  appointed  referee  in  another  action  in  which  the 
same  questions  will  arise.^  And  where  a  new  trial  is  for  any 
reason  ordered,  a  different  referee  should,  in  general,  be  appointed.* 
On  the  question  whether  a  referee  should  be  a  resident  of  the 
county  in  which  the  venue  is  laid,  the  doctrine  seems  to  be  that 
this,  although  advisable,  is  not  required.'' 

But  if  a  party  is  aware  of  objections  to  a  referee  and,  neverthe- 
less, without  raising  them,  proceeds  with  the  trial,  he  is  deemed 
thereby  to  waive  them.* 

6.  Order  of  Beferenoe. — The  order  of  reference  limits  and  defines 
the  power  of  the  referee  to  act ;®  hence  he  should  not  proceed 

aside     the     report.      Countryman    v.  In  Billings  v,  Vanderbrek,  15  How. 

Norton,  ax  Hun  (N.  Y.)  17.  Pr.  (N.  Y.)  395,  the  distinction  is  made 

1.  New  Tork  Code  Civ.  Pro.,  §  90.  that  if  a  referee's  decision  is  reversed 

2.  Neiv  Tork  Code  Civ.  Pro.,  §§  entirely  on  questions  of  lavr,  since  he 
78-80.  has,  on  re -trial,  merely  to  conform  to 

5.  Durant  v,  O'Brien,  a  How.  Pr.  the  law  of  the  case  as  declared  by  the 
N.  S.  (N.  Y.)3i3.  court,  there  is  no  ground  for  substitut- 

4.  Stebbins  T'.  Brown,  65   Barb.  ^N.  inganew  referee;  but  that  if  the  de* 

Y.)   272  ;  Carroll   v.  Lufkins,  39  Hun  cision  of  the  referee  was  reversed  upon 

(N.  Y.;  17.  the  facts  alone,  a  new  referee  should 

But  the  question  whether  there  are  be  appointed, 

any  relations  between  the  referee  and  7.  O'Brien  r.  Catskill   Mountain  R. 

a   party  or  his  assignor,  which  would  Co.,  3a    Hun    (N.    Y.)    636;    Sniffeo 

render  it  improper  for  the  referee  to  ads.   Weed,   5    N.   Y.  Leg.    Obs.   19; 

act,  is    one  addressed    to   the  discre-  Sherwood  t*.  Tremper,  11   Johns.  (N. 

tion  of  the  court,  and  is  not  reviewable  Y.)  406;  Hart  v.  Trotter,  4  Wend.  (N. 

in    the    court    of   appeals.     Baird    v.  Y.)    198.     Contra  Chubb  v.   Berry,  7 

Mayor,  etc.,  of  N.  Y.,  7  N.  Y.  Week.  Wend.  (N.  Y.)  483. 

Dig.  70;  74  N.  Y.  382.  8.  Burnham  v,  Goffstown,  50  N.  H. 

6.  In  re  Bliss,  39  Hun  (N.  Y.)  594;  560;  Carroll  v.  Lufkins,  29  Hun  (N. 
Conley  v.  Petrie,  60  How.  Pr.  (N.  Y.)  Y.)  17;  Burrows  v,  Dickinson,  35  Hun 
399.  But  contra^  Clark  v.  Clark,  7  (N.  Y.)  493;  Katt  v.  Germania  F.  Ins. 
Robt.  (N.  Y.)  62.  Co.,  4  Month.  L.  Bui.  59;  Sniffen  ads, 

6.  New  r<>rifcCodeCiv.  Pro.,  J  ion;  Weed,  5  N.  Y.  Leg.  Obs.  19;  Durant 

Schermerhorn  r.  Van  Alen,  13  How.  t».  O'Brien,  2  How.  Pr.  N.  S.  (N.  Y.) 

Pr.  (N.  Y.)82;  Murphy  \k  Winches-  313. 

ter,  35  Barb.  (N.  Y.)  616;   Sharp  xk  9.  Sullivan  7^  Sullivan,  41  N.  Y.  Su- 

^uyoT,  etc ,  of  N.  Y.,  31  Barb.  (N.  Y.)  per.  Ct.  519;  52  How.  Pr.  (N.  Y.)  453; 

578.    But  see  rontra  Shuart  v,  Taylor,  Stone  zk  Merrill,  43  Wis.  72.    In  the 

7  How.  Pr.  (N.  Y.)  251 ;  Catlin  v,  Adi-  former  case  the  order,  instead  of  di- 

rondack  Co.,  81  N.  Y.  379;   19  Hun  recting  the  referee  to  hear  and  de- 

(N.  Y.)  389.  termine   the  issues,  required  him  to 
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until  the  order  has  been  duly  entered  ;^  and  hence  also  appearing 
and  going  to  trial,  without  objection,  cannot  cure  the  want  of 
an  order  of  appointment  in  the  record.*  But  the  court  doesnot 
by  the  order  of  a  reference  lose  power  over  the  cause  referred, 
which  remains  before  the  court,  the  referee  having  power  only  to  . 
try  and  report  upon  the  issues.*  Objections  to  the  form  of  the 
order  of  reference,  or  to  the  appointment  of  the  referee,  have 
been  deemed  to  be  waived  by  proceeding  with  the  reference  ;* 
and  so  the  objection  that  the  court  had  no  jurisdiction  to  make 
the  order  of  reference,  is  waived  in  like  manner.'  The  manner 
of  taking  the  objection  is  not  by  refusing  to  proceed  on  the  ref- 
erence, but  by  appealing  from  the  order  directing  it.*  The 
appeal  may  be  taken  on  the  ground  that  the  account  involved  is 
incidental  or  collateral ;'  or  that  there  is  no  proof  that  the 
account  is  such  as  to  bring  the  action  within  the  statute  ;^  or 
that  there  is  no  evidence  to  show  that  a  long  account  will  be 
involved.^  But  if  the  action  is  in  its  nature  referable,  and  any 
evidence,  even  though  it  be  conflicting,  is  produced  to  the  court 
to  show  that  the  trial  will  involve  the  examination  of  a  long 
account,  the  judicial  discretion  in  ordering  a  reference  is  not 
reviewable  in  an  appellate  court,"* 


tike  proof  of  the  material  fact!  >el  forth 
in  the  pleadings,  and  report  the  same 
to  the  court  with  his  opinion  thereon. 
Hfld,  that  this  gave  no  power  to  try 
the  i»9ues. 

I.  Bonner  v.  McPhRil,  3t  Barb.  (N. 
Y.)  106. 

1.  Stone  V.  Merrill,  43  Wis.  71. 

S.  Mathews  v.  Jones,  i  E.  D.  Smith 
IN.  Y.)  419- 

«.  Ciaflin  I'.  Farmers,  etc.,  Bank.  35 
N.  Y.  J93;  Renouil  i'.  Harris,  3  Sandf. 
(N.  Y.)  641.  And  the  same  principle 
has  been  extended  to  voluntHij  refer- 
ences. Quinn  r.  Lloyd,  7  Robt.  IN. 
Y.)  157;  Lincoln  11.  Lincoln,  6  Robt. 
(N.  Y.)  s»S:  Robinson  i>.  Mutual  Ben- 
efit Life  Ins.  Co..  16  Blatchf.  (U.  S.) 
194;  Whalen  v.  Albany  Co.,  6  How. 
Pr.  (N.  Y.)  178. 

B,  Bairdw.MBTor,etc.,of  New  York, 
74  N.  Y.  381.  But  the  contrary  was 
held  in  Gtircle  v.  Sheldon,  3  Barb.  (N. 
V.)J3i. 

I.  Baird  v.  Mayor,  etc,  of  N.  Y,  74 
N.  Y.38J ;  Elliott  *.  Lewis,  16  Hun  (N. 
v.)  58.. 

T.  Campv.  Ing«rsoll,  86  N.  Y.  4131 
nNY.  Week.  Dig.  149;!  Civ.  Pro, 
Rep.  (N.  Y.)34o;  Turner  l.  Taylor,  1 
Daly  (N.Y.)  178. 

■  Ross  I'.  Combes,  37  N.  Y.  Super. 
01.189. 

».  Whitaker   v,    Desfosse,    7  Bosw. 


(N.  Y.)  578;  Kaln  ».  Delano,  7  Abb. 
Pr.  N.  S.  (N.  Y.)  J9:  Ronalds  v.  Me- 
chanics' Nat.  Bank,  37  N,  Y.  Super.  Ct 
Jo8,  But  unless  the  absence  of  evi- 
dence is  manifest,  the  appellate  court 
this  grouncL 


(N.  Y,)678;  Ronalds  i^  Mechanics' 
Nat.  Bank,  37  N.  Y.  Super.  Ct.  208; 
Batcheloru.  Albany  City  Ins.  Co.,  6 
Abb.  Pr.  N.  S.  (N.  V.)  140;  De  Graff 
V.  Mackinley,  38  N.  Y.  Super.  Ct.  203; 
Dean  v.  Empire  Stale  Mut.  Ins.  Co,  9 
How.  Pr.(N.  Y.)  69:  Davis  v.  Cod- 
dington,  7  Alb.  L.  J.  546;  Gray  ».Foi, 
I  CodeR.N.S.  (N.  Y.)334;  Harring- 
ton T'.  Bruce,  84  "N.  Y.  103 ;  Hatch  V. 
Wolf,  3onow.  Pr.  (N.Y.)  6,ii;iAbb. 
Pr.  N.  S.  (K.  Y,)  77;  Ludlow  v. 
American.etcNat.Bank,  59  Barb.  (N. 
Y.)  509;  Stebbins  t:  Cowles,  30   Hui 


dahl,  38  N.  Y.  Super.   Ct.  391  ; 

V.  Dodd,  3  E.  D.  Smith  (N.  Y.)  348. 

It  is  not  a  ground  of  appeal  that 
one  of  the  issues  is  not  a  materia!  one, 
or  that  a  reference  was  granted  not- 
withstanding an  allegation  of  fraud  in 
an  incidental  issue.  Lawless  v.  O'Ma- 
honey,  9  Abb.  Pr.  N.  S.  (N.  Y.)  44; 
Schermerhorn  tJ.  Wood,  4  Daly  (N. 
Y.)  i..;8. 


BefereM  to  DooUto  GavMi.  REFEREES.  Oath  of  BitarMi. 

Where  a  reference  is  refused  on  the  ground  of  lack  of  power 
to  order  it,  an  appeal  may  be  taken.* 

7.  Oath  of  Referees. — The  requirements  as  to  referees  being 
sworn,  vary  in  the  different  States.*  But  when  the  report  of  a 
referee  is  silent  as  to  whether  the  referee  was  sworn  or  not,  it  will 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the 
oath  was  duly  taken.* 

8.  Powers  of  Seferees. — Referees  have  in  general  all  the  powers 
of  courts  of  law  and  of  equity,^  and  may  decide  matters  of  both 
fact  and  law  ;^  but  a  referee  may  in  his  report  leave  to  the  court 
the  decision  of  questions  of  law  arising  in  his  investigation.^  In  New 

York  referees  have  complete  jurisdiction  over  the  cause,  as  much 
so  as  any  judge  could  possess  at  special  term  for  its  trial ;  the 
mode  of  conducting  the  trial,  therefore,  must  be  within  their  dis- 
cretion, so  far  as  all  questions  are  within  the  ordinary  discretion 
of  a  judge  on  the  trial  of  a  cause.^     It  is  well  settled  that  referees 

1.  Harden   v,  Corbett,  6  Hun  (N.  the  part  of  thie  referee  to  be  sworn."  S«e 

Y.)  522.    And  in  New  Tork  an  order  Katt  x\  Germania  F.  Ins.  Co.,  26  Hun 

of  the  special  term  vacating  an  order  (N.  Y.)  439. 

of  reference  previously   made    is   ap*  8.  Leyde  r.  Martin,  16  Minn.  38. 

pealable.     Hoffman    v.    Sparling,     12  4.  Plant   v.  Fleming,    20    Cal.   93; 

Hun(N.  Y.)83.  Sweetsir    v.    Kennej,     32    Me.   464; 

3.  In    California    referees  are   not  Woodruff  v.  Dickie,  31  How.    Pr.  (N. 

required  to  be  sworn.     Sloan  r.  Smith,  Y.)  164 ;  Wesleyan  Cemetery  r.  Wood- 

3  Cal.  406.  ruff,  2  Disney  (Ohio)  216;   Stimson  v. 

In  Indiana  referees  are  not  required  Estes,  3  Oregon  521 ;  Downer  v.  Dow- 

to  be  sworn,  unless  the  parties  require  ner,  11  Vt.  395. 

it.     Daggy  V.  Cronnelly,  20  Ind.  474.  6.  Whitmore  v.  Le  Ballistier,  35  Me. 

In  Michigan  the  constitutional  pro-  ^^38;  Hall  v.  Decker,  51  Me. 31.    So  in 

vision  that  all  executive  and  judicial  A^irtf  Tor/fr  a  reference  of  a  cause  refers 

officers  are  to  be  sworn  before  assum-  all  the  issues  therein,  whether  of  law 

ing  the  duties  of  their  office,  does  not  or  fact.     Renouil  v.  Harris,  2  Sandf. 

include      referees.         Underwood    x\  (N.  Y.)64i. 

McDuffee,  15  Mich.  361 ;  93  Am.  Dec.  In  Colijornia^  arbitrators  are  a  part 

194.  of  the  court,  and  have  the  same  Hraits 

In  Missouri  referees  or  arbitrators  to  their  jurisdiction.  Williams  v.  Wal- 

must  be  sworn,  or  their  award  will  be  ton,  9  Cal.  142. 

invalid.  Fassett  r.  Fassett,  41  Mo.  516;  In  Pennsyivania^  referees  are  re- 
Walt  I'.  Huse,  38  Mo.  210;  Toler  v,  strained,  when  not  expressly  em- 
Hayden,  18  Mo.  399.  powered    by    the    submission,     from 

In  New  Jersey  the  referees  must  be  doing  what  a  jury  may  not  do.    Mc- 

duly  sworn,  unless  the  oath  be  waived  Cracken  r.  Clarke,  31  Pa.  St.  498. 

by  the  parties.     Ford  x\  Potts,  6  N.  J.  In  Vermont^  the  reference  of  a  cause 

L.  388.  by  rule  of  court  is  not  considered  a 

In  New  York  a  referee  must  be  reference  of  the  particular  issue  joined 
sworn  faithfully  and  fairly  to  try  the  in  court.  It  is  a  reference  of  the  whole 
issues.  But  the  parties,  being  of  age  cause  to  be  tried  on  its  merits.  Eddy 
and  present,  in  person  or  by  attorney,  r.  Sprague.  10  Vt.  216;  Davis  r.  Camp- 
may  waive  the  referee's  oath  orally  or  bell,  23  Vt.  236;  Hicks  r.  Cottrill, 
in  writing.  A^^w  TVrX- Code  Civ.  Pro.,  25  Vt.  80;  Spaulding  i».  Warren,  25 
^  1016.     But  the  omission  on  the  part  of  Vt.  316. 

the  referee  to  be  sworn,  is,  after  decision  6.  Hooper  v.  Taylor,  39  Me.  224. 

renderedjCuredbyCodeCiv.  Pro.,  §721,  7.  Palmer  v.  Palmer,  13   How.  Pr. 

enacting  that  *Mn   a  court  of  record,  (N.  Y.)  363.     In  Woodruff  r.  Dickie, 

where  a  verdict,  report  or  decision  has  31  How.  Pr.  (N.  Y.)  164, 171,  the  court 

been  rendered,  the  judgment  shall  not  by  Monell,  J.,  said :  **Referees  are  no 

be  stayed    .     .    .    for  an  omission  on  longer  officers  of,  or  under  control  of, 
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have  power,  on  the  plaintiff's  failure  after  notice  to  appear  anc 
prosecute  the  reference,  to  dismiss  the  complaint.*  And  so  aref 
eree  may  dismiss  the  complaint  on  the  ground  that  it  does  nol 
state  facts  sufficient  to  constitute  a  cause  of  action,'  or  may  give 
judgment  for  the  plaintiff,  if  the  answer  does  not  contain  fact: 
sufficient  to  constitute  a  defense.'  A  referee  may  admit  new 
parties  to  an  action  pending  before  him.*  The  referee  has  inhcr 
cnt  power  to  give  time  for  the  submission  of  briefs  by  counsel 
and  to  extend  the  time  for  doing  so.*  He  may  reopen  the  cast 
and  receive  further  testimony  ;*  and,  before  rendering  his  report 
may  open  the  case  and  hear  further  evidence,  or  allow  a  reargu 
mcnt,  even  after  he  has  made  up  his  mind.'  When  an  order  o 
reference  or  a  statutory  provision  requires  the  report  to  be  madt 
within  a  limited  time,  the  power  of  the  referee  ends  with  that  time 
and  a  report  thereafter  made  is  without  validity."  Or  if  the  re 
port  of  the  referee  is  sooner  delivered,  his  judicial  functions  cease.' 

the  court,     Thejr  become  by  appoint-  Y.}  145;  Cleaveland  v.  Hunter.  I  Wend 

ment  aa  Independent  tribunal,  having  (N.  V.)  104;   Loonam  f.   Myert,  1  N 

luch  powers  as  are  given   hy   statute,  Y.  St.  Rep.  176. 

and  their  decisions  are  reviewable  onlj  T.  Cooper   v.   Stinion,   5  Minn.  101 

OD  appeal  from  their  judgments.     The  Lllch  i>.  Brolher^on,   16  Abb.  Pr.  (N 

legislature  haa  from  time   to  time   in-  Y.)  384;  35  How   Pr.  (N.  Y.)  407. 

creased  the  powers,  and  added  to  the  But  he  will  not  be  justilied   in  open 

dignity   of  thit    tribunal;  and   it   was  Ing  a  case  to  admll  the  testimony  of  1 

the  plain  intention  of  the  legislature,  witness,  where  the  parly  ofTering  hin 

it  seema  to  me,  that  it   should  possess  has  been  culpably  negligent  in  the  pre 

all  the  powers,  and   exercise    all  the  vious   measures 'taken   to   procure  thi 

functions  of  a    court.  Independently,  attendance  and  testimony  at  such  wit 

and   without    accountability     to    any  ness ;  especially  where  such  testimony 

other  tribunal ;  and  that   its   decisions  is  on  an   immaterial  Issue.    Cooper  v 

should  be  subject   to  review  only  on  Slinson,  j  Minn.  loi. 

appeal "  1.  Ryan  v.  Dougherty,  30  Cal.  aiS 

1.  Stephens  v.  Strong,  8  How.  Pr.  De  Long  v.  Suhl.  13  Kan.s.sSi  Browe 

(N.  Y.)  339;  Williams  v.  Sage,  i  Code  v.  Kingslev,  i  Johns.  Cas.  (N.  Y.)  334 

R.  N    S.    (N,  Y.)    358;    Morangc   f.  White  a.  fecmble,  1  N.J.  L.  ^3;  Whiti 

Meigs,  34  N.  Y.  307;  Callini>.  Adiron-  v.    Puryear,    10   Yerg.    (Tenn.)    441 

dick  Co.,  Si  N.  Y.  379;   19  Hun   (N,  Com/an  McClu re  r,  Shroyer,   13  Ma 

Y.l3Sg;  Wilkins  r.  Buck,  13  Hun  (N.  104;  Bun  lain    v.    Curtis,    17    111.   37^ 

Y.)i24.     Con/r  a,  several  older  cases;  Hence,  judgment   on   a   report  of  ret 

Mathews  v.  Jones,  [   E,  D.  Smith  (N.  erees,   nfter   the   time  of  making  sue  I 

Y,)  439 ;  Holmes  i'.  Slocum,  6   How,  report  has  expired,  should  be  reversed 

Pr(N,  Y.)  J17.  Hanner  I'.  Coffin,  1  Oregon  99,    But  ii 

The  refusal  of  a  party,  when  called  California  it  is  tiecided  that  the  statu 

OD,  to  give  his  deposition,  is  no  ground  tory  time  within  which  a  referee  mus 

lor  the  dismissal  of  the  case   by  refer-  file  his  report,  is  merely  directory,  an< 

ees.    Coburn  t>.  Tucker,  31  Mo.  319.  thai  a   failure   to  file  within   that  tl mi 

1.  Coffin   V.  Reynolds,  37  N.  Y.  640.  will   not  invalidate   the   report   or  thi 

«.  Schuyler  v.  Smith,  51  N.  Y.  309;  judgment  rendered  thereon.     Keller  v 

toAm.  Rep.609.  Sutrick.  31  Cal.  471. 

4.  Perkins  t'.   Berrj,    103    N.    Car.  B.  Indiana  Cent.  R.  Co.  v.  Bradley. ; 

131.  Ind.   49;   Pratt  v.   Stiles,  17  How.  Pr 

I.  Morrison  V.  Lawrence. 3  How.  Pr.  (N.  Y.)  iii:  Shearman  v.  Justice,  3; 

N.  S.  (N,  Y.)  ;j.  How.    Pr.    [N.    Y.)    141;    Lcffler    -u 

I.  Ayrault   v.   Sackett   9    Abb.  Pr.  Field,  33  How.  Pr.  (N.  Y.)  381;  Barm 

(N.Y.)  i<i4,nole:  «fd,   vj  How.  Pr.  v.  Neuss,   14   N.  Y.   Week.  Dig.  <!33 

(N.  Y.)  ,07;    Duguld  V.   Ogilvle.  3  E.  Hossey  v.   Maver,   3   Month.  L.  Bui 

D. Smith  (N.  Y.)  j37;  i  Abb.   Pr.  (N.  io3.     But  in   Avrault    ».    Sackett,  i- 
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Hence  a  second  report  by  a  referee  proposing  to  correct  hb 
former  report  is  a  nullity.^ 

9.  Duties  of  Beferees. — Where  there  are  several  referees,  all 
should  be  present  to  hear  the  allegations  and  proofs  of  the  par- 
ties.* A  referee  cannot,  against  objection,  delegate  his  authority 
to  anybody  else.*  But  it  has  been  held  that  the  parties  may 
waive  his  presence,  and  consent  that  the  testimony  be  taken  be- 
fore some  one  else.*  A  referee,  however,  is  not  entitled  to 
charge  for  the  services  of  a  third  person  before  whom  the  parties 
agree  to  prqceed  with  the  reference  in  the  referee's  absence.* 

How.  Pr.  (N.  Y.)  507;  9  Abb.  Pr.  (N.  when  a  referee  absents  himself  with- 
Y.)  154,  note;  17  How.  Pr.  (N.  Y.)  out  objection,  and  with  the  tacit  con - 
461;  it  was  held  that  signing  the  report,  sent  of  the  parties,  it  is  too  late  after- 
together  with  notice  uf  the  fact  to  the  wards  to  object.  Should  the  objection 
party  entitled  to  it,  precluded  the  ref-  be  taken  at  the  time,  and  be  overruled 
eree  8  opening  the  case  for  further  evi-  or  disregarded  by  the  referee,  the  court 
dence  or  consideration,  and  closed  his  would  be  obliged  to  set  aside  his  re- 
judicial  authority  therein.  And  in  port.  But  if  no  objection  is  made  at 
other  cases  it  has  been  intimated  that  the  time,  and  the  parties  go  on  with 
the  judicial  control  of  the  referee  ceases  the  examination  of  the  witnesses,  and 
when  the  report  is  made,  that  is,  finally  submit  all  the  evidence  to  the 
signed  and  ready  for  delivery.  Coope  referee  for  his  decision,  they  must  be 
V,  Bowles,  42  Barb.  (N.  Y.)  87 ;  deemed  to  have  waived  the  right  to 
28  How.  Pr.  (N.  Y.)  10;  18  Abb.  object  afterwards.  For  it  is  but  fair  to 
Pr.  (N.  Y.)  442;  Niles  v.  Pric^,  presume  that  no  referee  would  allow  a 
23  How.  Pr.  (N.Y.)  473;  Kissam  v.  reference  to  proceed  in  his  absence 
Hamilton,  ao  How.  Pr.  (N.  Y.)  369.  against  the  objection  of  the  party.  In 

1.  Conklin  v.  Morton,  40  Ind.  76.  this  case  it  does  not  appear   that  any 

2.  Short  V,  Pratt,  6  Mass.  496;  objection  was  made,  or  any  notice 
Walker  v.  Melcher,  14  Mass.  149;  Mc-  taken  at  the  time  of  the  referee's  ab- 
Inroy  v,  Benedict,  11  Johns.  (N.  Y.)  sence.  It  cannot  be  done  now.  The 
402.  But  if  nothing  appears  to  indi-  order  should  be  affirmed  with  ccst«.** 
cate  the  contrary,  it  will  be  presumed  6.  Schultz  v.  Whitney,  9  Abb.  Pr. 
that  all  the  referees  were  present.  (N.  Y.)  71 ;  17  How.  Pr  (N.  Y.)  471. 
Yates  V.  Russell,  17  Johns.  (N.  Y.)  462.  In  this  case  the  court  by  Hilton,  J., 
And  it  is  not  irregular  for  two  of  three  said :  **The  fee  can  only  be  allowed 
referees  to  meet  and  keep  open  the  for  each  day  spent  by  the  referee  in 
cause  until  the  arrival  of  the  third  the  business  of  the  reference,  and  if  the 
referee.  Small  v.  Deforest,  2  How.  Pr.  parties  agree  to  dispense  with  his 
(N.   Y.)  176.  presence  at  the  hearing,  and  he  ab- 

8.  Cooper  on   Referees  and   Refer-  sents  himself,  I  do  not  see  how  the 

ences,  p.  65.  fact  that  his  clerk  wrote  down  a  state- 

4.  Metcalf  v.  Baker,  11  Abb.  Pr.  N.  ment  of  the  witness  which  the  parties 

S.  (N.  Y.)  431;   and   see  Schultz  v,  agreed  to  regard  as  evidence,  can,  up- 

Whitney,  9  Abb.  Pr.  (N.   Y.)  71;    17  on  objection,  entitle   him   to  the  fee 

How.  Pr.  (N.  Y.)  471.  which    the    statute    only    allows   for 

In  Metcalf  t*.  Baker,  11  Abb.  Pr.  N.  actual  and  personal  service.    His  ina- 

S.  (N.  Y.)  434,  the    court  by  Monell,  bility,  on  account  of  other   references 

J.,  said :  '*Tlie  motion  to  set  aside  the  or  engagements,  to  attend  to  the  trial 

report  of  the  referee  was   properly  de-  which  the  court,  at  the  request  of  the 

nied.    The  ground  of  the  motion  was  parties,  had  intrusted  to  him,  would  be 

that  the  referee  was  not  present  when  a  sufficient  reason  for  appointing  an- 

the  witnesses  were  examined.    As  an  other  referee — his  clerk,  indeed,  if  the 

abstract  question,  I  am  of  opinion  that  parties  desired  it;  but  it  furnishes  no 

it  is  the  duty  of  a  referee  to  be  always  reason  for  allowing  him  a  fee  for  a  serv- 

present  during  the  examination  of  the  ice  he  has  never  performed.     I  say 

witnesses,  as  it  is  at  all  other  times  never    performed,  because    I    cannot 

during  the  progress  of  the  trial ;  but  admit  that  a  referee,  any  more  than  a 
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Vhcrc  several  referees  are  appointed  to  try  a  cause,  it  is  not 
)roper  that  one  of  them  be  called  as  a  witness.*  In  causes  re- 
erred  to  several  referees,  there  must  be  a  conference  of  them  all, 
tnd  a  substantial  conclusion  by  a  majority,  which  should  be  em- 
)odied  in  a  report  made  by  them  when  they  are  all  together.*  A 
eferec  who  desires  additional  light  on  any  subject  relating  to  the 
ause,  should  summon  the  attorneys  for  both  parties  before  him, 
ind  should  avoid  all  interviews  respecting  the  case  with  one  side 
ilone.'  A  referee  should  not,  before  delivering  his  report,  com- 
nunicate  his  conclusions  to  either  party,*  But  charges  of  any 
uch  irregularities  must  be  affirmatively  proved;  mere  suspicions 
ind  surmises,  especially  when  these  are  founded  on  alleged 
ircvious  improprieties  with  the  unsuccessful  side,  will  not  be 
ufficient* 

iid^  or  juror,  can  act  bjr  proxv  f n  the  report  therein  except  In  the  pretence  of 

rial  of  an  action ;  and   as  a   referee  the   opposing  party  or  his  couniel,  or 

■nnot  to  act,   it  follows   that   no   fee  their     respective      counsel.      Referee*, 

an  be  allowed  for  any  service  shown  like    judges,    should    avoid   even    the 

T  claimed  to  have  liern  thusrendered.  appearance    or    suspicion     of    unfair- 

rhe  actual  presence  of  the  referee  is  re-  neas  or   prejudice  in  the  performance 

uired  as  a  condition  precedent  to  the  af  their  duties,   and  In  all  cases  when 

llowance  ol  any  fee   for   the  hearing  thej   deem   it     neceasarv   to  hear   the 

i(  a  matter   referred  to  him ;  and  his  views  of  counsel,  or  obtain  their  osabt- 

iresence  must  in  all  cases  be  shown  af-  ance  in  regard  to  the  cose,  or  as  (o  the 

irmativelr,  when,  as  in  the  present  in-  form  and  substance  of  their  report,  they 

tance.    his    absence    is    urgeU  as  an  should  exercise  their  undoubted  power 

ibjection  to  the  fees  claimed  bv  htm,  and  privilege,  by  calling  the  respective 

ipon  the  adjustment   of  costs   by   the  counsel  of  both  parties  before  them  for 

lerk.    If  the  parties  in   any   case,  by  that  purpose,  or  request  each   of  Ihem 

onsent,  take  testimony  before  a  per-  to   furnish   a   proposed    formal   report 

aa  mutuallj  agreed  upon,   there  cer-  that  should  be  made  upon  the  general 

ainly  can  be   no   objection   to   such  a  conclusions  they  have  reached  in  the 

:our5e;  but  the  prevailing  party  can-  cause." 

lot  be   permitted   to   charge   for   the  And  in  Harlem  Bank  v.  Todd,  4  N, 

lervicei  thus  rendered  as  a   disburse-  Y,    Week.   Dig.  64,  it   was   held   that 

nent  in  the  cause,   if   the  item  is  ob-  friendly  intercourse  alone  between  the 

ected  to.   much   less   can   such    per-  referee  and  one  of  the  successful  party's 

ion    be    regarded    as    a    referee,     or  atlorneys,  after  the  case  was  submiUed 

:aasidei-ed  as  entitled   to   the   fees  of  and  before  the  report  was  made,  was  so 

luch  an  ofiicer,  if  the  action  has.  not  suggestive  of  bias  in  the  referee's  decl> 

!i?en  regularly  referred  to  him  by  the  sion,  that  the  report  must  be  set  aside. 

:ourt"  4.  Ayrault   v.  Sacketl,   17   How.  Pr. 

L  Morss  V.  Morss,  II  Barb.  <N.  Y.)  (N.  Y.)  461.     In  this  case  the  court  bv 

[lo;  1  Code  R.  N,  S.  (N.  V.)  374;  10  Johnson,  J.,   said;   "Referees,    on    the 

N.  y.  Leg.  Obs.  151.  score  of  propriety,   should   be   exceed- 

1.  Townsend    v.   Glen's    Falls    Ins.  ingly  careful  not  to  expose  themselves 

"0,  10  Abb.  Pr.  N.S.  (N.  Y.)  J77.  to    such    applications    [viz.,   from   the 

i.  Coop;r   on    Referees   and    Refer-  parties  for  information  as  to  what  are 

riicei,  p.  94.      And  see  Dorian  v.  Lew-  the  doubtful  points  in  the  mind  of  the 

11,9  How.  Pr.  (N.  Y.)  1.  referee]  from   either  side,  by  advising 

In  Townsend    v.   Glen's    Falls   Ins.  them  in  respect  to  their  conclusions  in' 

Co.,  10  Abb.  Pr.  N.  S.  (N.  Y.)  177,  the  advance  of  the  delivery  of  their  report. 

court  br  Spencer,  J.,   said:    'After  the  Should  the  power  be  abused,  the  court 

lubmisiion  of  a  controversy  the  referee  would   apply  a   remedy,  after  the  re- 

ihoulJ  notconsult  with,  nor  receive  any  port   ahould   be   made,  on  the   fact  of 

tuggettlon  or  advice  from,  any  of  the  such  abuse  being  shown." 

partitt  in  regard  to  the  subject-matter  S,  Gray  v.  Flsk,  I3  Abb.  Pr.  N.  S. 

of  the  reference  or  to  his  6ndlng  or  <N.  Y.)  Its. 
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For  a  referee  to  go  to  either  party  and  attempt  to  bring  about 
a  compromise,  is  out  of  his  province,  and  will  vitiate  his  report.^ 

A  referee  has  no  power  to  cause  a  party  to  be  brought  in  by 
compulsory  process, — this  belonging  to  the  court  alone.* 

10.  Control  Ezeroised  over  Referees  by  Court — a.  Before  Trial. 
— If  a  referee  already  appointed  by  the  court  can  be  shown  to 
have  a  prejudice  against,  or  a  bias  in  favor  of,  one  of  the  parties, 
he  may,  on  motion,  be  removed  and  another  substituted  ;^  and  so, 
also,  if  a  referee  refuses  or  is  unable  to  hear  the  cause,  and  it  is 
important  that  it  should  be  heard  without  delay .^ 

h.  During  Trial. — When  during  a  trial  before  a  referee  it  is 
shown  to  the  court  that  some  act  has  been  committed  by  the 
referee  indicating  that  means  or  influence  other  than  the  evidence 
and  argument  adduced  before  him,  has  affected  his  decision,  or  is 
likely  to  do  so,  the  court  possesses  the  power  to  interfei  e  ,*  but, 
in  general,  since  an  adequate  remedy  by  appeal  has  been  pro- 
vided for  the  erroneous  rulings  of  a  referee,  the  courts  are  very 
reluctant  to  interfere  with  what  is,  for  the  time  being,  an  inde- 
pendent tribunal.® 

c.  Affer  Report  is  Rendered.— The  return  of  a  report  to  a 
referee,  after  it  has  been  rendered,  is  not  encouraged,  but  is 
sometimes  allowed  for  the  purpose  of  supplying  technical  or  cleri- 
cal omissions,''  or  of  compelling  the  referee  to  state  the  findings 
of  fact  and  conclusions  of  law  separately.^ 

11.  Effect  of  Death  upon  Beference-— ^i.  Death  of  a  Party.— The 
proceedings  upon  the  death  or  transfer  of  interest  of  a  party  are 
the  same  in  trials  before  referees  as  in  trials  before*  the  court.® 

b.  Death  of  Referee. — Where  the  referee  dies  after  render- 
ing his  report,  the  case  need  not  be  re-tried,  but  judgment  may 
be  entered  upon  the  report.*®  Where  the  death  of  the  referee  oc- 
curs before  the  report  has  been  rendered,  a  distinction  is  to  be 
made  between  compulsor>*  and  voluntary  references.  In  the  for- 
mer the  only  effect  £>l  the  referee's  death  is  the  failure  of  accom- 

1.  Livermore  v,  Bainbridge,  14  Abb.  v.  Fowler,  26  Hun  (N.  Y.)  aoo;  Rob- 

Pr.  N.  S.  (N.  Y.)  227;  44   How.  Pr.  Inson  r.  Robinson,  4  Month.  L.  BuL 

(N.  Y.)  357.  70. 

8.  Newman  v.  Marvin,  12  Hun    (N.  The  above  is  at  present  the  estab- 

Y.)  236.  lished  rule,  although  in  a  few  earlj 

S.  Clark   v,    Clark,  7  Robt  (N.  Y.)  Atrtv  Tork  cases  the  contrary  was  as- 

62;  Conlej  V,  Petrie.  60  How.  Pr.  (N.  sertedor  acted  upon.     Ford  r.  Ford, 

Y.)    299.     Compare  Billines  v.   Van-  53  Barb.  (N.  Y.)  525 ;   Billirgs  r.  Ba- 

derbrek,  15  How.  Pr.  (N.  Y.)  295.  kcr,  6  Abb.  Pr.  (N.    Y.)   213;   Chittc- 

4.  Parkhurst  r.  Berdell,  87  N.  Y.  145;  nango  Cotton  Co.  v,  Stewart,  67  Barb. 
Forrest  v;  Forrest,  3  Bosw.  (N.  Y.)  (N.  Y  )  423;  Union  Bank  v,  Mott,  18 
650.  How.  Pr.  (N.  Y.)  506. 

5.  Marie  r.  Garrison  i  How.  Pr.  N.  T.  First  Nat.  Bank  r.  Levj,  41  Hun 
S.  (N.  Y.)  34;  7  Civ.   Pro.   Rep.   (N.  (N.  Y)  461. 

Y.)  40.     Compare  Barion  r.  Herman,        8.  See  infra ^  this  title,  p.  700,  notci. 
8  Abb.  Pr.  N.  S.  (N.  Y.)  406.  9.  Cooper  on  Referees  and  Rcfcr- 

6.  Marie  r.  Garrison,  i  How.  Pr.  N.    ences,  p.  97. 

S.  (N-.  Y.)  34;  Oregon  Steamship  Co.  f.        10.  Juliand  v.  Grant,  34  How.  Pr. 
Otis,  59  How.  Pr.  (N.  Y.)  254;   Knapp    (N.  Y.)  132. 
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plishment  of  anything,  and  a  new  referee  must  be  appointed, 
before  whom  the  trial  is  to  be  begun  again.'  In  voluntary  refer- 
ences, however,  since  the  selection  of  the  particular  person  agreed 
upon  constituted  one  ground  for  the  consent  of  the  parties  to 
such  mode  of  trial,  the  death  of  the  referee  terminates  the  refer- 
ence.* 

12.  Trial  or  Hearing  Befi)r»  Sefereei. — Trials  before  referees  are 
in  general  conducted  as  before  courts.* 

a.  Notice  of  Trial. — After  the  referee  has  appointed  a 
time  and  place  for  the  trial,  notice  may  be  served  by  either  party.* 
A  defect  in  the  notice  will  be  waived  by  the  appearance  of 
the  parties  in  pursuance  of  the  notice.*  After  the  time  and 
place  for  the  hearing  have  been  fixed  bj'  the  referee,  and  the  ad- 
verse party  has  received  notice  that  the  hearing  is  to  be  had  at 
the  appointed  time  and  place,  such  adverse  party  is  in  fault,  if  he 
neglects  to  attend,  and  in  his  absence  the  referee  may  proceed, 
upon  the  motion  of  the  party  giving  the  notice,  to  hear  the 
proofs  in  the  case  ex  parte.* 

b.  Place  of  Trial. — A  reference  ordered  by  a  court  of  special 
and  limited  jurisdiction  must  be  held   within   such  jurisdiction.* 

1.  DertiD  v.  Mavor,  etc.,  of  N.  Y„  fia  And  ao  the  complete  want  of  notic* 

How.  Pt.  (N.  Y.)~]6o;  9D«lr  (N.  Y.)  is  waived,  where  the  party,  although 

334.  To  avoid  an  entirely  new  ^al  be-  himself  non-resident,  appear*  bj  hi* 

lore  the  new  referee,  Mr.  Cooper  sug-  attorney,  and  no  objection  la  made  b/ 

BMls   that  the  parties,   it  competent,  the  latter  on  the  ground  of  lack  of  no- 

mightagrec  to  letthe  testimony  previ-  tice.     Harding   i>.  Wallace,  8  B.  Mon. 

oiuly  Uken  stand,  or  might  consent  that  ( Ky.)  536. 

ttie  referee  render  a  decision  upon  the  <.  Bray    v.    English,    i  Conn.    498; 

tnUmony  taken.     Cooper  on  Referees  Stephens  v.  Strong,  S  How  Fr.  (N.  Y.) 

and  References,  p.  99.  139.    See,  also,  Mclnroy  v.  Benedict,  ii 

I.  Cooper  on    Referees   and  Refer-  Johns.  (N.  Y.)  401. 

encea,  p.  99.      And  the  same   is   true  The   fact  that,  after  a  party  has  re- 

where  two  of  three  referee*  die  before  ceived  due  notice  ot  trial  before  a  ref- 

the  report  is  made,  Emmet  v.  Bowers,  eree,  the  referee  Informs  him  that  h« 

13  How.  Pr.  (N,  Y.)  300.     The  conse-  has  made  no  appointment  for  the  day 

quences  of  this  rule   may  be  provided  noticed,  and  cannot  try   the  cause  on 

■gainst  in  the  order   of  reference  to  that  day,  does  not  avoid  the  regularity 

Kverai  persons  by  inserting  a  provis-  of  theproceedingsof  theadverseparty, 

1  that  if  one  of   them  dies,  the   trial  who,  without  knowing  that   the  party 


miy  continue  before  a   single  referee,  hat  been   misled,  attends  on  the  day, 

Devlin  v.  Mayor,  etc.,  of   N.  Y.,   63  and  in   his  absence  procures  a  judg- 

How.  Pr  (N.  y.)i6a  ment.     If  the  attorney   receives  notice 

i.  Goodrich   v.   Marysville,   5   Cal.  of  trial  before  a  referee,  he  is  bound  to 

«o;   Phelps   v.    Peabody,  7   Cal.  $0;  attend   to  it.  and  attend   to  it  at  the 

Gibson    v.    Burrows,   41     Mich.   713;  time  and  place  of  hearing.      Misinfor- 

PerkiDS  v.    Berry,   103   N.   Car.    131 ;  malion  from  the  referee  may  furnish  a 

Stlmson  V.  Estes,  3  Oregon  ^11.  good  ground  for  an   adjournment,  but 

•.Thompson  r.  Krlder,  8  How.  Pr.  not  for  disregr--" — "• •' '  •"-' 

<N.Y.)148;  Williains  !>.  Sage,  1  Code  Sage   v.    Mat 

R.  N,  S.  {N.  Y.)  358.    That  ftie  notice  Y.)  367. 

■houtdbein  writing,  is  advisable,  but        T.  Bonner  f.  McPhall,  31   Barb.  <N. 

not   essential.      Sage   v.   Mosher,    17  Y.)  106.     But   the   objection  that   the 

How.  Pr.   (N.    Y.)   367;   Stephens  v.  trial  was  held  outside  the  jurisdiction 

"'  "  "        ~     '"'   "  '  is  untenable,  where  the  point  was  not 

r--,  ,    --  raised  at  the   trial,  and  where  It  does 

(N.  Y.)  91.  not  appear  that  the  decision  was  madC; 
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The  trial  need  not  necessarily  be  held  in  the  county  of  venue,  but 
may  be  had  elsewhere,  if  the  ends  of  justice  would  be  best  pro- 
moted thereby,  and  if  the  departure  would  not  be  oppressive  to 
either  party.^  But  the  party  for  whose  benefit  such  change  of 
venue  is  granted,  may  be  required  to  pay  the  expenses  of  the 
referees,  while  attending  such  meetings.*  An  intention  on  the 
part  of  the  court  to  change  the  place  of  trial,  will  not  be  inferred 
from  a  reference  to  a  person  residing  in  another  county  than  that 
in  which  the  cause  would  otherwise  be  triable.* 

c.  Adjournments. — Referees  may  adjourn  for  a  reasonable 
time  on  their  own  motion,  without  the  consent  of  the  parties, 
provided  such  adjournment  be  convenient  or  necessary.*  The 
grounds  justifying  an  adjournment  vary  with  circumstances. 
The  most  frequent  cause  is  the  absence  of  material  witnesses. 
Provided  the  adjournment  be  not  oppressive  to  either  party,  it 
may  be  granted  for  any  reason  that  the  referee  in  his  discretion 
may  deem  necessary.*  Applications  to  the  court  to  direct  an  ad- 
journment are  discountenanced.®  The  imposition  of  reasonable 
terms  by  the  referee  as  a  condition  of  granting  an  adjournment  is 
allowable.''  Although  the  granting  or  refusal  of  an  adjournment 
is  discretionary  with  the  referee,  if  injury  is  occasioned  to  either 
side,  the  court  will  interfere  and  set  aside  the  referee's  report,  or 
appoint  a  new  referee.® 

outside    the    jurisdiction.      Blake  v,  encouraged.     The    propriety  of   the 

Lyon,  etc.,  Mfg.  Co.,  77  N.  Y.  626.  postponement  of  a  trial,  to  give  a  part7 

1.  Newland  r.  West,    3   Johns.    (N.  time  to  procure  testimony,  or  because  of 

Y.)  188;  Pierce  v.  Voorhees,    3   How.  the  absence  of  a  material  witness,  is 

Pr.  (N.  Y.)  III.  peculiarly  within  the  province  of  the 

It  is  sometimes  provided    in  the  or-  referees.    They  are  best  able  to  judge 

der  of  reference  that    the  referee  may  how  far  the  purposes  of  justice  require 

fit  in  any  county.    O'Brien  v.  Cats-  the  cause  to  be  postponed  from  time  to 

killMt.  K.  Co.,  3a  Hun  (N.  Y.)   636;  time.     We  are  inclined  not  to  listen  to 

Hart  V.  Trotter,  4  Wend.  (N.  Y.)  1^.  such  applications,  but  to  leave  them  to 

3.  Pierce  v,  Voorhees,  3  How.  Pr,  the  decision  of  the  referees,  and  to  ex- 
<N.  Y.)  III.  amine  anpr  alleged  error  in  that  behalf 

8.  Wheeler  v,    Maitland,    la    How.  on  a  motion   to  set  aside  their  report 

Pr.  (N.  Y.)  35.  The  practice  resorted   to   in  this  in- 

4.  Rickards  v,  Patterson,  5  Harr.  stance,  will  lead  to  great  inconven- 
< Del.)  335;  Perkins  z/.  Berry,  103  N.  ience.  The  court  will  frequently  be 
Car.  131 ;  Campan  v.  Brown,  48  Mich,  called  upon  to  determine  the  propriety 
145;  Ex  parte  Rutter,  3  Hill  (N.  Y.)  of  a  postponement,  when  it  isnotsuffi- 
407 ;  I  N.  Y.  Leg  Obs.  178.  ciently  possessed  of  the  case,  and  of  all 

0.  Cooper  on  Referees   and  Refer-  the  circumstances  to  make  up  a  right 

«nces,  p.  52 ;  Billings  v,  Vanderbrek,  15  judgment  in  the  matter.'* 

How.  Pr.  (N.  Y.)  295.    In   this  case  it  7.  Sickles  v.  Fort.  la  Wend.  (N.  Y.) 

was  held  that  it  was  proper  for  the  ref-  199.    By  the  N.  Y.  Code  Civ.  Pro.,  \ 

-eree  to  adjourn  the   cause  in  order    to  3355,  where  an  application  is  made  to 

allow  the  defendant's  attorney  time  to  a  court  or  a  referee  to  adjourn  a  trial, 

f:,\ye  the  requisite  notice  for  the    ex-  the  payment  to  the  adverse  party  of  a 

amination  of  the  defendant   as    a  wit-  sum  not  exceeding  ten  dollars,  besides 

ness.  the  fees  of  his  witnesses,  may  here- 

6.  In  Langley  v,  Hickman,  i  Sandf.  quired  as  a  condition  of  granting  the 

<N.  Y.)  681,  the  court,    in    denying    a  adjournment. 

motion    to    postpone    a    trial,   said:  8.  Cooley  v.    Huntingdon,  16  Abb. 

■**  These    motions    ought    not    to     be  Pr.  <N.  Y.)  384,  note;  Forbes  v,  Frary, 
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d.  Evidence  in  Trials  Before  Referees— (i)  Securing 

Aitendance  of  Witnesses.^ 

(2)  Swearing  Witnesses. — In  New  York  the  witnesses  may  be 
sworn  by  the  referee,  or  if  there  are  several,  by  any  one  of  them.* 
But  the  referee's  authority  to  administer  the  oath,  which  is  based 
upon  the  order  of  reference  duly  made  and  entered,^  .cannot  be 
delegated  by  him  to  another,*  The  referee  need  not  swear  the 
witness  more  than  once,  even  if  the  party  calling  the  witness 
requests  it,* 

(3)  Duties  0/  Witnesses* 

(4)  Admission  of  Evidence. — The  rules  of  evidence  applicable 
to  trials  before  referees  are  the  same  as  those  in  trials  before 

a  Johns.  Ca».  (N.  Y,)   314;  Forrest  v.  master  on    &  reference  in  xny  suit  or 

Forrest.  1  Bosw,  (N.  Y.)  650.  proceeding,  the  witness  has   the  right, 

1.  In  Nt-Bi  york,  where  a  referee  li  in  the  presence  of  the  master,  but   not 

authorizeJ   to  hear,  try,  or  determine  a  privately,  to  consult   his  own  counsel, 

marier,    he    may    issue   a   subpcena  re-  and    may  select    for  surh    purpose    the 

quiring   the   a  tendance   of   witnesses,  counsel  for  the  complainant  or  defend- 

and  also.  In  a  proper  case,  the  produc-  ant  as  to  the  propriety  or  duty   of  an- 

lion  of  a  book  or  paper.    The  subpoena  swering  any  queslion  proposed  to  him. 

must  be  served   as  in  all   other  coses.  He  may  decline  answering  such  ques- 

New   York  Code  Civ.    Pro.,    ^§    854,  tion.  taking   upon   himself   the  conse- 

1017,  quences  of  a  proceeding   as  for  a  con- 

A  book  of  account  may  be   brought  tempt,  if   his    objection    Is    not    well 

before  a  referee  by  an  order  to  a  per-  founded;  or  he  may  demur  tosuchques- 

son  to  produce  It.  as  well  as   bv  a  sub-  tion.  and  then  the  matter  will  be  heard 

fa*a  Jm'ps  tecum.     N.  Y.  Code  Civ.  on  his  demurrer  as  between   him   and 

Pro.,  f  S67.  the    party     proposing    such   question. 

A   record   or  document   may  be  re-  He  is  not  bound  to  answer   any    quei- 

mnved  by  the  officer  having  tt  in   cus-  tion    which   will   have   a   tendency   to 

todv.  to  a  trial  before  a  referee,     ^ew  accuse  himself  of  any  crime  or  mlsde- 

fii'rk  Code  Civ.  Pro  ,  4  866.  meanor.  or  lo  expose'  him  to  any  pen- 

A   referee   has   no   power  to  Issue  a  ally  or  forfeiture.      But    that    his  an- 

commifsion   to  examine  witnesses  out  swer  may   esiablish,  or  tend  to  estab- 

oflhe  Stale,  nor  can  he  compel  the  at-  llsh,  that  the   witness  owes  a  debt,  or 

tendance  of  such   witnesses.     Only  the  is  otherwise  subjected  to  a   civil   suit, 

court  can  allow  the  issuing  of  a  com-  ti  no  excuse  for   refusing  to  answer  a 

Tn!»ion.     Ra'hbun  v.   Ingersoll,  34  N.  question   relevant  to  the  matter  in   is- 

V.  Sni)er,  Ct,  ill,  sue  and  proper  to  be  put.      The     wit- 

I,  AViP  T'ori  Code  Civ.  Pro.,  ^  1016,  ness  and  counsel   are    to   be  governed 

3,  Bonner  T'.  McPhail.  31   Barb.  (N.  by  the   same  rules  which  would   con- 

Y.|  iu6.  trol  them  on  an  examination    before  a 

*,  SecurilT  F.  Ins.  Co.  v.  Martin,  15  jury  in  a  court  of  Isiv.     It  Is  not  lo  be 

Ahb.  Pr.  (K.  Y.)   479.     In  this  case  a  permitted  Ihat  counsel   should    hold    a 

referee   received  an  affidavit  sworn  lo  whispering    conversation  wiih    a    wit* 

before  a  commissioner  of  deeds.    Hfld.  ness.  or  retire  with  him  during  his  ex- 

Ihal  this  was  not  legal,  as  the   witness  amination  for  private  consultation,  or 

oiijht  to  be  sworn  before  the  referee.  after  consultalion  write  out  his  answer; 

e.  Parsons  v.  SuyJam,  3  E.  D.  but  his  advice  must  be  given  under  the 
Smilh  (N.  Y.)   176.  eve  and  in  the   hearing  of  the   master. 

•.  The    following   summary    of   the  'f  here  must  be  no  room   for  suspicion 

duiies  of  witnesses     testifving     before  of  tam|>ering  with   the   witness   or   of 

masters   in    chancery,    which    aoplies  suegesting  his  answers.     More   espec- 

equally  well  to  all  witnesses  In  'cases  iaily  the  wilncss    must    be    left,    after 

of  references,  was  laid  down  by  Vice-  Iwing  advised  as  to  his  rights,   to   give 

Chancellor    McCoun    in    Slewart     i^.  his  answers  In  his  own  language,  with- 

Tumer.  3  Edw.  Ch.  (N.  Y.)  4.i;8 ;  On  out  aid   in   writing  or  otherwUe   fiwin 

an  eiaminatlon  of  a  witness  before  a  counvel. 
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courts.*  The  referee  has  power  in  his  discretion  to  receive  evi- 
dence at  any  time  from  the  opening  of  the  cause  until  he  makes 
his  report  ;*  and  the  order  of  admitting  the  proofs  is  also  in  his 
discretion.'  He  may  permit,  or  may  refuse  to  permit,  a  party  ta 
recall  a  witness,  before  the  case  has  been  rested,  and  ask  ques- 
tions inadvertently  omitted.*  After  a  party  has  rested  his  case, 
the  referee  may  allow  further  evidence  to  be  introduced,*  or 
may  decline  to  do  so.®  He  may  receive  further  testimony,  after 
the  summing  up  has  been  begun,^  or  ended  on  both  sides,^  or, 
in  fact,  at  any  time  before  his  report  is  signed  and  delivered.® 
The  evidence  should  be  taken  at  the  place  designated ;  but  a 
party  who,  without  objecting,  appears  of  his  own  accord  at  a  dif^ 
ferent  place,  waives  the  right  to  object  afterwards.*®  Objections 
to  evidence  must  be  passed  upon  by  the  referee  himself,  without 
laying  them  at  every  turn  before  the  court ;  and  a  dissatisfied 
party  may  except.**  The  practice  in  trials  before  referees  of  re- 
ceiving evidence  that  has  been  objected  to,  reserving  the  ques- 
tion of  its  admissibility,  has  been  censured,*^  and  has  even  been« 

I.  See,  for  instance,  De  La  Riva  v,  erlj  admitted  in  the  case.  Holendjke- 
Berrevesa,  2  Cal.  19^;  Mutual  L.  Ins.  v,  Newton,  50  Wis.  635;  Duffy  ». 
Co.  V,  Anthony,  50  Hun  (N.  Y.)  loi.    Hickey,  68  Wis.  380. 

8.  Cooper  on    Referees    and  Refer-         12.  Sharper.  Freeman, 45  N.  Y. 803;. 

ences,  pp.  73-4.  Clussman  v.  Merkel,  3  Bosw.  (N.  Y,y 

8.  Gibson  v.  Pearsall,  i  E.  D.  Smith  402.     In  Sharpe  v.  Freeman,  45  N.  Y» 

(N.  Y.)  90.  802,  the  court  by  Folger,  J.,  said :  "[The 

4.  Trimble  V.  Still  well,  4  E.D.  Smith  practice]  is  one  not  to  be  commended; 

(N.  Y.)  512.  .    .     .    for  it  does   not  conduce  to  ft 

6.  Delafield  v,  DeGrauw,    9    Bosw.  clear  and  accurate  trial  of  the  action^ 

(N.  Y.)  2;  3  Keyes  (N,  Y.)  467.  nor  to  an  explicit  presentation  of  the 

6.  Fielden  v.  Lahens,  2  Abb.  App.  question  for  review.  If  the  referee 
Dec.  (N.  Y.)  xii;  3  Trans.  App.  (N.  in  his  report,  shall  state  what  he  has 
Y.)  218;  6  Abb.  Pr.  N.  S.  (N,  Y.)  341;  done  in  admitting  or  rejecting  the  evi- 
9  Bosw.  (N.  Y.)  436;  Beach  v.  Ray-  dence,  and  it  shall  appear,  without 
mond,  2  E.  D.  Smith  (N.  Y.)  496;  question,  in  the  case  as  made  up,  that 
Pearson  v.  Fiske,  2  Hilt.  (N.  Y.)  146;  he  has  ruled  and  an  exception  had. 
Dow  V.  Darragh,  42  N.  Y.  Super.  Ct.  been  taken  to  his  ruling,  such  excep* 
80;  Loonam  v.  Myers,  i  N.  Y.  St,  tion  may  be  considered  on  review. 
Rep.  276.  But  if,   when    evidence   has  been  re- 

7.  Schermerhom  v,  Develin,  i  Code  ceived  subject  to  objection,  he  shall' 
R.  (N.  Y.)  28.  afterward    either   sustain  or  overrule 

8.  Packer  t>.  French,  Hill  &  D.  Supp.  the  objection,  and  there  does  not  ap- 
(N.  Y.)  103.  pear  in  the  case  any  exception  by  the 

9.  Ayrault  v,  Sackett,  9  Abb.  Pr.  party  aggrieved,  it  may  turn  out  that 
(N.  Y.)  154,  note;  17  How.  Pr.  (N.  Y.)  the  party  has  no  sufficient  remedy. 
507;  Duguid  v.  Ogilvie,  3  E.  D.  Smith  This  case  presents  an  instance.  The 
(N.  Y.)  527;  I  Abb.  Pr.  (N.  Y.)  145;  plaintiff  offered  in  evidence  a  judg- 
Cleaveland  v.  Hunter,  i  Wend.  (N.  ment-roll ;  the  defendant  made  seveiiil 
Y.)  104.  objections ;  the  roll  was  received  sub- 

10.  Catlin  V.  Catlin,  2  Hun  (N.  Y.)  ject  to  those  objections.  The  plaintiff 
378.  whose  evidence  was  in  fact  received, 

II.  Robinson  v.  Robinson,  4  Month,  and  is  incorporated  in  the  case  now  on 
L.  Bui.  70,  appeal,  claims  that  it  was  not  consid- 

If  improper  evidence  has  been  re-  ered  by  the  referee ;  and  one  of  bit 
ceived  by  the  referee,  it  will  be  no  points  is  that  'the  referee  erred  in  re- 
ground  for  reversal,  if  sufficient  evi-  jectingthe  record inevidenceagainstthe- 
dence  to  sustain  his  findings  was  prop-  heirs,  after  it  had  once  been  received  iih 
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declared  to  be  error;'  but,  on  the  other  hand,  it  has  been  held 
that  if  the  testimony  is,  in  fact,  relevant,  and  not  likely  to  injure 
the  party  objecting,  there  is  no  error  in  receiving  the  evidence 
and  reserving  the  question  of  its  admissibility.*  And  in  another 
case  a  distinction  has  been  made  between  questions  touching  the 
effect  of  evidence  as  applicable  or  not  to  one  or  more  of  several 
defendants,  and  questions  touching  the  admissibility  of  evidence ; 
and  it  was  held,  but  by  a  divided  court,  that  the  former  might  be 
reserved  in  all  cases,  while  the  latter  could  be  reserved  only 
where  the  reservation  of  the  decision  would  not  affect  injuriously 
the  rights  of  the  party  objecting,'  In  order  to  raise  the  ques> 
tion  of  reservation  on  appeal,  an  exception  must  be  taken  to  the 

evidence  and  the  cause  was  submitted  ing  to  do  this,  the   court,  on   motion, 

to  him.'     But  there  it  nothing  to  show  might  with  propriety'  open  the  case  and 

ui  that   he   rejected    It    in    evidence,  send  back  the  report,  lo  that  the  ruling 

There  is  no  exception  to  anj  rejection  may  be  made  and  due  exception  taken; 

ot  it  bj-  him.     He  has  reported  among  or.  on  appeal,   treat   the  action  of  the 

his  conclusions    certain  statements  as  referee   as   error,   where   the   evidence 

facts,    which    he   could  have   derived  etven  is  so   far   material   that   it   may 

aa\j  from  the  judgment  roll.     But  in  have  had  some  influence  on  the  finding* 

his  conclusions  of  law  he  makes  node-  and  conclusion  of  the  referee." 

duction  from  those  facts  to  the   bene-  In  Bihin  v.  Bihin.  17  Abb.  Pr.  (N.  Y.) 


fit   ot    the    plaintiff,    as    against    the     Jj.   the   court   by   Scrugham,  J., 
erantees  of  Parks.     It  is  possible  that     "On  the  trial  betore  the  referi 
had    a    ruling  been   requested  at  the     ness    produced    by    the    plai 


hearing,  when  the  testimony  was  ob-  asked  whether  he  had  seen  anything 
jected  to,  and  it  had  twen  made,  the  harsh  in  the  defendant's  conduct  .  .  . 
plaiutifT  might  have  conducted  the .  The  question  was  objected  to  by  de- 
trial  otherwise  than  he  did.  But  his  fendant's  counsel,  and  the  referee  over- 
evidence  was  admitted.  On  the  other  ruled  the  objection,  but  stated  that  he 
hand,  had  the  referee  receiving  the  would  reaerve  his  decision  on  the  ad- 
evidence  given  to  it  all  the  weight  .mlssibility  of  the  question,  and  directed 
which  the  plaintiff  claims  for  It,  the  the  witness  to  answer,  to  which  ruling 
defendant  has  no  exception  to  its  ad-  and  decision  the  counsel  for  the  di:fend- 
mJBsion.  Inasmuch  as  a  general  rule,  ant  excepted.  If  the  referee  had  after- 
we  are  confined  in  our  review  to  the  wards  decided  that  the  leslitnony  which 
errors  of  law  which  are  presented  by  was  elicited  was  inadmissible,  it  might 
the  exceptions  made,  it  is  evident  that  be  necessary  to  inquire  whether  ho 
luch  a  mode  of  trial  of  actions  is  haz-  could  properly  hear  it  and  reserve  his 
ardous."  decision  upon  its  admissibility  until  his 

1.  Smith  V.  Kobbe,  .S9  Barb.  (N.  Y.)  final  decision  of   the  cause.     In  all  of 

aSg;  Wagener  v.  Finch,  65  Barb.  ( N.Y.)  the  cases  to  which  we  are  referred  upon 

49^;     I   Thomp.   It   C.    (N.  Y.)    145;  this  question,  testimonv   was   received 

Brooks  D.  Christopher,  5  Duer  {N.  Y.)  on  the  trial  and  afterwards  rejected,  and 

ai6;  Peck  v.  Yorks,  ^^  Barb.  (N.  Y.)  this  was  held  to  be  error  because  Im- 

131.  presBions   made   by  evidence   which  I* 

1.  Mercer  v.  Vose,  40  N,  Y.  Super,  improperly  received,  may  remain  after 

Ct.  J18.     And  ace  Keralake  v.  Schoon-  it  is  stricken  out,  and  may  influence  th« 

maker.  ^  Thomp.  &  C.  (N.  Y.)  514;    1  final  decision.      If,  however,  the  testi- 

Hun  (K.  Y.)  436.  monv  is  admissible,  and  is  retained,  the 

In  Berrian  v.  Sanford.  I  Hun  f  N.  Y.)  declaration  of  the  referee  that  he  will 
4j7.  the  court  by  Davit,  P.  J,  said:  reserve  his  decision  upon  its  admissl' 
"The  reservation  itself  is  probably  not  bilily  until  his  decision  of  the  case,  can- 
error,  but  the  referee  ought,  before  not  prejudice  the  party  who  ohjccls  to 
closing  the  case,  to  make  hit  final  it,  provided  he  is  given  the  benefit  of 
ruling,  receiving  or  rejecting  the  evi-  an  exception  to  the  overruling  of  hii 
^lence.  and  advise  the  parties,  so  that  objection." 
proper  exception  may  be  taken.    Pail-  ■.  Lathrop  n.  Bramhall,  64  N.  Y. 
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365;  a#^mi»^5Thomp.  ft  C.  (N.  Y.)  sibility,  and  the  question  ariset  and 
680;  3  Hun  (N.  Y.)  394.  is  directly  presented  by  one  or 
**In  this  case  four  of  the  seven  judges  more  of  the  decisions  of  the  referee, 
by  Miller,  J.,  said :  "The  evidence  whether  the  party  who  raises  an  ob- 
which  was  thus  admitted  conditionally,  jection  to  evidence  offered  by  his  adver- 
and  in  regard  to  which  the  referee  re-  sary  has  a  right  to  have  such  objection 
served  his  decision,  affected  the  most  passed  upon  absolutely  at  the  time 
important  issues  in  the  case,  and  the  when  it  was  presented,  and  whether  the 
principal  question  involved,  which  was  refusal  to  do  so  is  erroneous, 
the  liability  of  all  of  the  defendants  for  There  are  cases  where  it  is  easy  to  see 
the  indebtedness,  to  recover  which  the  that  the  admission  of  evidence  in  this 
action  was  brought.  If  the  evidence  form  [where  the  question  of  the  final 
tended  to  show  the  liability  of  any  one  admissibility  is  reserved]  might  em- 
of  the  parties,  it  would  be  to  that  ex-  barrass  the  defense  in  determining  to 
tent  entirely  competent  Whether  it  what  extent  testimony  should  be  in- 
affected  more  than  a  single  one,  or  all  troduced  in  answer  to  that  which 
of  them,  could  not  well  be  determined  has  been  admitted  under  such  a  restric- 
at  the  time  when  the  testimony  was  tion.  And  where  the  case  shows  in 
introduced,  and  might  depend  upon  any  way  that  such  a  ruling  would  be 
evidencewhich  was  subsequently  given,  prejudicial  to  the  rights  of  the  party 
whichtended  to  establish  the  liability  of  objecting,  it  would  be  a  subject  of  ex- 
the  defendants.  It  cannot  always  be  de-  ception  which  would  lead  to  a  reversal 
cided  at  the  moment  when  such  testi-  of  the  judgment.  .  .  .  As  was  well 
mony  is  offered  as  to  what  effect  it  said,  in  Sharpe  v.  Freeman,  45  N.  Y. 
may  have,  and  when  this  cannot  be  8oa,  by  Judge  Folger :  'It  (the  practice 
done,  there  is  no  objection  to  a  reser-  referred  to)  is  then  not  to  be  com- 
vation  of  the  decision  for  the  time  be-  mended,  however,  for  it  does  not  con- 
ing. Some  discretion  must  be  allowed  duce  to  a  clear  and  accurate  trial  of 
to  the  judge  or  referee  in  regard  to  the  action,  nor  to  the  explicit  presenta- 
questions  of  this  kind.  Where  the  trial  tion  of  the  questions  for  review.' 
is  before  a  jury  in  open  court,  there  When  rulings  of  this  kind  are  made, 
would  bean  eminent  propriety  in  ade-  ^they  must  be  considered  upon  review, 
cision  by  the  judge  as  to  the  applica-  *  the  same  as  if  an  objection  had  been 
bility  of  such  evidence  before  the  case  made  and  overruled  and  an  exception 
is  finally  committed  to  their  considera-  taken  to  the  decision  of  the  referee.  It 
tion;  and  then  he  should  determine .  is  not  apparent  that  any  of  the  deci- 
as  to  its  effect  in  respect  to  any  par-  sions  which  were  reserved  by  the  ref- 
ticular  party,  and  give  proper  instruc-  eree  could  have  affected  the  rights  of 
tions  in  regard  to  it  upon  being  re-  the  defendant  injuriously  so  as  to  ren- 
quested  to  do  so.  See  Raymond  v,  der  them  liable  to  objection,  and  they 
Howland,  17  Wend.  (N.  Y.)  389.  Un-  therefore  do  not  present  any  legal 
der  such  circumstances,  it  is  not  ap-  ground  for  a  reversal  of  the  jndg^ 
parent  how  the  rights  of  the  parties  ment.'' 

could  be  seriously  affected  by  the  re-  But  in  this  same  case  Allen,  }.,  ex- 
servation  of  the  judge's  decision,  pressing  the  dissenting  opinion  of 
Upon  atrial  before  are^ree.  there  ap-  three  of  the  seven  judges,  character- 
pears  to  be  a  far  less  urgent  necessity  izes  the  practice  of  reserving  ques- 
for  the  decision  of  questions  of  this  tions  as  to  the  admissibility  and 
character,  even  at  the  close  of  the  case,  competency  of  evidence,  as  vicious. 
As  he  takes  the  place  of  the  jury,  he  is  and  "not  to  be  commended  even  when 
to  balance  the  testimony  and  decide  assented  to  by  counsel.  It  seriously 
where  the  weight  lies;  and  in  so  doing  interferes  with  the  proper  and  orderly 
must  determine  to  what  extent  the  evi-  conduct  of  the  trial,  and  tends  to  em* 
dence  thus  objected  to  bears  upon  the  barrass  the  parties  whenever  a  review 
different  parties.  He  can  make  a  of  the  trial  becomes  necessary.  The 
proper  discrimination  as  to  how  far  it  comments  of  Judge  Folger  in  Sharpe 
affects  one  or  more  of  the  parties  in  v.  Freeman,  45  N.  Y.  802,  are  just, 
most  cases;  and  if  this  can  be  done,  no  and  should  be  heeded  as  well  by 
injury  can  result  from  such  a  course  of  counsel  as  by  referees  and  trial  courts, 
procedure.  .  .  .  An  important  dis-  .  .  .  The  right  to  object  to  evidence 
tinction  exists  between  the  reservation  as  it  is  offered,  is  a  legal  right  of 
of  the  question  as  to  the  effect  of  evi-  which  the  party  cannot  be  deprived^ 
dence  and  a  reservation  as  to  its  admis-  and  the  right  to  object  and  to  be  heard 
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reservation,'  or  the  party  must  call  for  a  specific  ruling  at  the 
close  of  the  case  and  then  take  his  exception.* 

Where  improper  evidence  has  been  admitted  against  objection, 
it  may  be  stricken  out  before  the  case  is  submitted  for  decision.* 
But  after  the  proofs  are  closed,  and  the  parties  are  no  longer  be- 
fore the  referee,  he  cannot  reject  evidence  admitted  on  the  trial 
by  claiming  to  disregard  it  in  making  up  his  decision.* 

upon   tb«   objection    necessarily  Jm-  decision  adverse  to  theplaintiiTa  would 

plies  a  like  right  to  a  decision  by  the  not  have  prevented  a  renewed  olTer  of 

court  or  referee,  and  tbe  re/usal  to  en-  evidence  upon  otiier  facts   appearing ; 

tertain  an  objection  or  to  pass  upon  it  and  had  the  evidence  been  either  re- 

when  made,  is    a    denial    of    a   legal  jected    or    admitted,    the    defendants 

right,    to    vhicb    an    exception    lies,  might  have  shaped  their  defense   en- 

.     .     .    The    judg;e    or     referee     has,  tirely  differently  from  what  they  were 

within  proper  limits,  a  discretion  as  to  compelled  to  do.  proceeding  in  ignor- 

the  order  of   proof,   and   may   permit  ance  of  the  fact  whether  the  evidence 

facts  to  be  proved  provisionally,  sub-  was  in  or  out  of  the   case   as  against 

ject  to  the  condition  that  other   facts  them.     ...     A   party    has    a   legal 

shall   be   subsequently   proved   which  right  to  a  decision  upon  the   admissi' 

are  essential  to  the  competency  of  the  btlity  of  evidence,  whether  the  same 

evidence  admitted.     But  when  all  the  Is  competent  or  otherwise,  and  a  re- 

lacts  upon  which  the  party  relies   lor  fusal  of  that  right  is  a  Jegal  error.     A 

the  admissibility  of  the  evidence,  have  court  sitting  in  review  cannot  say  that 

been    put   before   the   court   by   him,  a  party  is  not  prejudiced  by  sucli  a  re- 

and  he  has  rested  his  case,  the  adverse  fusal.    The  orderly  administration   of 

party  is  then  entitled  to  a  definite  de-  justice    and    the   preservation  of  the- 

termination  as  to  the   competency   of  rights  of  suitors,  require  that  referees, 

the  evidence   objected   to.     It  is  then  as  well  as  courts,  should  be  held  to  ft 

no  longer  a  question  as  to  the  order  of  strict  observance  of  those  subitintial 

proof,  nor  Is  it  within  the  discretion  of  forma  and  modes  of  procedure  whicb 

the  court   to   postpone   the    decision,  are  the   result  of  experience  and  are 

It  appears   by   the   record   before   us  firmly  established.     It  Is  neither  safe 

that  the  parties  acquiesced  by   mutual  nor  consistent  with   a  proper  admln- 

consent  in  the   reservation   of  several  Istration  of  the  laws  to  permit  referees 

Saestions   made    upon    objectloni    to '  or   trial  courts  to  exercise  their  dis- 

le      admissibility     of     evidence     as  cretion  as  to  whether  they  will  or  will 

against  some  of  the  defendants,  which  not    pass    upon    questions    made     In 

was    conceded    to    he    competent    as  proper  time  and  in  proper  form,  or  to 

against  the  others,  until   the   close   of  permit  each  referee  to  be  a   law   unto 

(he  evidence  on  the  part  of  the  plain-  himself  and  leave  It  to  the  appellate 

tiffs.    The  defendants  objecting,  then  tribunals  to  sustain   or   reverse  judg- 

demanded,  as  thev  had  a  right   to  do,  ments,     as    tfaey   may    think     justice 

that  the  referee  should  pass  upon  the  has  or  has  not  been  done  in  each  case, 

competency  of  tbe  evidence  as  against  The  law   vests   no   luch  discretion  in 

them,  respectively.     The  question  was  courts  or  referees.     If  a  referee  may 

not  as  to  tbe  eSect  of  the  evidence.  If  exercise  this  power,  and  act  upon  hf» 

admitted,  but  whether  the  defendants  discretion,  he  may  change  the  burden. 

talcing  the  objections  had  been  so   far  of  proof,  end  in  fact  deprive  the  parly 

connected   i*ith    the    transaction  and  of  his  exceptions   and  the   benefits  o£ 

the  other  parties  who  were  actors   in  established  rules  of  evidence." 

it,  as  to  make  the  evidence   competent  1.   H  olden  ».  New  York,  etc.,  Bank^ 

against  them   for  any  purpose.    The  71  N.  Y.  3S6. 

question   of  admissibility  was  one   of  1.  Brooks r. Christopher, 5  Duer  (N,- 

law;  ita  effect  was  a  question  of  fact  Y.)  316.     But   the  parly   benefited   by 

II  was  their  right  to  know   before  en-  the    reservation   cannot    except   to  It. 

tering  upon  their  defense,   what  evi-  Trimmer  7'.  Trimmer,  90  N.  Y.fi?^. 

dence   they   had    to    meet,    and   ther  «.  Marsh  v.  Kinney,  1 1  N.  Y.  Week.. 

were  necessarily  embarrassed  in  thefr  Dig.  144. 

defense  by  the  refusal  of  the  referee  to  *.  Cooper  on  Referees  and Referencetv 

pass   upon    the   questions    made.     A  p.  78;  Meyer*  v.  Bells,  5  Den.  (N.  Y.k 
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A  view  of  the  locality,  or  subject-matter  in  dispute,  by  the 
referee  is  not  objectionable,  if  the  parties  consent ;  and  the 
referee's  report  as  to  the  facts  within  his  observation  will  be 
practically  conclusive.*  But  a  private  view,  or  a  view  where  the 
referee  is  attended  by  the  attorney  or  the  witnesses  of  one  of  the 
parties,  without  the  knowledge  or  consent  of  the  other  side,  is 
error* 

(5)  Credibility  of  Evidence, — It  is  for  the  referee  to  determine 
the  weight  to  be  attributed  to  the  evidence  and  the  degree  of 
credit  to  which  a  witness  is  entitled.^ 

e.  Amendments  to  Pleadings. — Referees  have  authority  to 
allow  amendments  to  the  pleadings,^  a  power  usually  exercised 
on  a  motion  to  conform  the  pleadings  to  the  proofs.^ 

/.  Motion  for  Dismissal  of  Complaint.— At  the  close  of 

the  plaintiff's  evidence  the  defendant  may  move  to  dismiss  the 
complaint,  on  the  ground  that  the  evidence  fails  to  make  out  a 
cause  of  action.®    But  for  the  referee  to  grant  the  motion  where 

«i ;  Allen  v,  'Wsly,  7  Barb.  (N.  Y.)  585;  Woodruff  v.  Hurson,  33  Barb.  (N.  Y.) 

3  Code  R.  (N.  V.)  243.    But  see  contra  557;    Ford  v.  Ford,  53  Barb.  (N.  Y.) 

People  V.  Strevel,  15  N.  Y.  Week.  Dig.  525.    And  so    in    Vermont^  where   a 

•88.  cause  was  referred  before  anj  plea  in 

1.  West  V.  Kiersted,  15  N.  Y.  Week,  offset  had  been  filed,  and  the  rule  ol 
Dig.  ^49.  reference    did    not    provide    for    the 

2.  Cooper  on  Referees  and  References,  adjustment  of  claims  in  offset,  it  was 
p.  78;  Yale  r,  Gwinits.  4  How.  Pr.  (N.  held  that  the  referee  had  no  authoritj 
Y.)  253.  to  consider  any  such  claims.     Fulton 

8.  Kinney  v.  Short,  3  Harr.  (Del.)  v,  Wiley,  33  Vt.  763. 

357;  Hogan  v,  Laimbeer,  3  N.  Y.  Week.  Under  the  present  New  Tork  Code 

uig.  37;  66  N.  Y.  604;   Beach  v,  Ray-  Civ.  Pro.,  §  723,  referees  have  the  same 

tnond,   3    E.   D.  Smith  (N.  Y.)   496;  extensive  powers  of  amendment  that 

Leach  v.  Kelsey,  7  Barb.  (N.  Y.)  406;  are  possessed  by  the  court.     Knapp  xt. 

Vandercook  v.Cohoes,  13  N.  Y.  Week.  .Fowler,  36  Hun   (N.   Y.)   300.     The 

Dig.  84;  Loonamr.  Mvers,  i  N.  Y.  St.  only  limit  to  the   referee's  power  to 

Rep.  376;   Drury   v.  Wigg,  19  N.  Y.  amend    is    that    no    essential     issue 

Week.  Dig.  417.  shall  be  affected,  or  any  new  cause  of 

4.  Eldred  v.  Eames,  48  Hun  (N.  Y.)  action  brought  in.     Price  x\  Brown,  98 

^53;  "S  N.  Y.  401 ;   Perkins  v.  Berry,  N.  Y,  388;  Knapp  v.  Fowler,  30  Hun 

103  N.  Car.  131.     In  New  Tork  prior  (N.    Y.)    513.      On    the    question   of 

to  the  present  Code  of  Civil  Proced-  amendments  see  also  Quimby  v,  Claf- 

ure,  which  in  section  733  allows  very  lin,  77  N.  Y.  370;  Oregon  Steamship 

general  powers  of  amendment,  it  was  Co.  v,  Otis,  59  How.  Pr.  (N.  Y.)   254; 

held  that  referees  were  clothed  with  Knapp  t>.  Fowler,  26  Hun  (N.  Y.)  300; 

all  the  powers,  in  respect  to  allowing  Frazer  v.  Hunt,  x8  N.  Y.  Week.  Dig. 

amendments  to  the  pleadings,  which  390 ;  Grattan  v.  Metropolitan  Life  Ins. 

were  possessed  by  the  court.    Wood-  Co.,  80  N.  Y.  38t;  36  Am.  Rep.  617; 

ruff  V.  Dickie,  5  Robt.  (N.  Y.)  619;  31  Bean  v.  Edge,  46  N.  Y.  Super.  Ct.  455. 

How.  Pr.  (N.  Y.)  164.    See  also  Hoyt  In  Myers  v,  York,  etc.,  R.   Co.,  2 

V,  Hoyt,  8  Bosw.  (N.  Y.)  511.     But  the  Curt.  (U.  S.)  38,  it  was  held  that  a  ref- 

power  of  a  referee  to  allow  amend-  eree  may  disregard  formal  defects  in  a 

ments  on  the  trial  was  restricted  to  declaration,  but  that  he  has  no  power 

amendments    to    cure   variances ;    he  to  allow  an  amendment  of  them     And 

«ould  not    authorize  an    amendment  compare  De  La  Riva  v.   Berreyesa,  a 

changing  the  issues  referred  to  him,  Cal.  195. 


as  byadding  a  new  defense  by  way  of        0.  Cooper  on   Referees  and  Refer- 

of    action,    ences,  pp.  69,  83-5. 
Union  Bank  v,  Mott,  10  Abb.  Pr.  (N.        6.  Cooper  on  Referees    and    Refer- 


set-off,    or    a    new    cause    of    action,    ences,  pp.  69, 83-< 


Y.)  373;   x8  How.  Pr.  (N.  Y.)  506;    ences,  p.  82.    The  referee  may  reserve 
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the  evidence  is  such  as  would  require  the  case  to  be  submitted  to 
a  Jury,  and  would  be  sufficient  to  sustain  a  verdict  for  the  plain- 
Hiff,  will  be  error.* 

g.  Requests  to  Find.» 

13.  B«port  of  B«ftree. — A  referee  should,  in  his  report,  respond 
to  all  the  material  issues  of  fact  made  by  the  pleadings.^  In  the 
case  of  such  material  and  necessaiy  issues,  the  referee  must  find 
oneway  or  the  other ;  he  cannot  find  in  the  case  of  conflicting 
evidence  that  it  "leaves  the  mind  in  doubt."  Where,  by  con- 
flicting evidence,  the  referee's  mind  is  left  in  doubt,  the  facts 
should  be  found  adversely  to  the  party  holding  the  affirmative; 
for,  since  the  burden  of  proof  lies  upon  him,  he  is  to  be  consid- 

hi«  decision    upon    IhU    motion    until  that  the  evidence  bearing  on  such  find- 

tiie  entire   case    has    been    lubtnltted.  ings  was  conflicting,  or  that   they  were 

Hughei  V.  Griffith,  13    N.    Y.   Week,  not  material,  or  nould  not  have    bene- 

Dig.  501.     Bui  where  the    referee   did  filed  the  party  asking  for  them,orcould 

not  give  his  decision  at  the  time    when  not  have  changed   the    result.     Robln- 

the  motion  was  presented,   and   finally  son  t>.  Smith,  <;3    Hun    (N.    Y.)    638; 

reported  adversely  to  the  plaintiff  upon  Woodman  v.  ^enfield,  ^3  Hun  (N.  Y.) 

the  facts  of  the  entire  case,  finding  as  a  63)).    The  request!  to   ^nd    facU   muat 

conclusion  of  law  that    the   complaint  be  in  the  form  of  facts  ektsblishcd,  and 

be  dlamissed,  held,  that   th it  could   not  not  in  the  form  of  evidence  tending   to 

be  considered  as  a  non-suit,  but  was   a  establish  them.    Friedman  f.  Bierman, 

disposition  of  the  case  upon  a  consider-  43  Hun  (N.   Y.)  3S7.     Where    a   very 

ation  of  all  the  testimony;    and   hence  large  number  of  findinEs  of  facta  Is  pro- 

that  exceptions  to  the  referee's  findings  posed,     and      the     reftree      overlook* 

of  fact  and  conclusions  of  law   did   not  one,      even      a     material      one,      the 

present  the  point  that  there  was  no  evl-  fact    that   It  Is    concealed  under  such 

dence  to  sustain  the    complaint.     Van  a  mass  of  details  is  deemed  a  sufficient 

Derlip  f.  Keyser,  68  N.  Y.  443.  excuse  for  its  want  of  recc^niiion  by  the 

X.  Scofield  V.  Hemandei,  47  N.   Y.  referee.  Quincer  v.  Young,  j  Dalv  (N. 

313.  Y.)  44;  53  N.   Y.    504.     And,    finally, 

S.  By  statute  fn  New  Tork,  before  under  the  above  section,  the  referee, 
the  case  It  finally  submitted  to  the  ref-  after  rendering  his  report,  cannot  be 
eree,  or  within  such  time  afterwards  allowed  or  required  to  make  any  addl* 
and  before  the  report  Is  rendered,  as  tlonal  findings  of  factor  conclusions  of 
the  referee  may  allow,  the  attorney  law.  Gardiner  v.  Schwab,  34  Hun  (N, 
for  either  party  may  submit  in  writing  Y.)  j8i;  Bamc  i'.  Neuss,  1  Civ.  Pro. 
astatementofthefacts  which  hedeems  Rep.  (N.  Y.)  i8^;  Gormerly  v.  Mc- 
established  by  the  evidence,  and  of  the  Glynn,  84  N.  Y.  '384;  Moi^an  v.  Boa- 
rulings  upon  questions  of  law  which  he  worth,  i  Month.  L.  Bui.  35.  Comfar* 
desires  the  referee  to  make;  the  referee  tufra,  this  title,  p.  6S;,  note  8. 
must  pass  upon  each  proposition;  and  S.  Bulsom  v.  Lampman,  i  Kan.  334 ; 
upon  this  an  exception  mar  be  taken,  BailUe  v.  Ullman,  3  Minn.  134;  Brain- 
la)  to  any  ruling  of  the  referee  upon  a  ard  v.  Hastings,  1  Minn.  45;  Collins  tt. 
question  of  law,  (ft)  to  a  finding  upon  a  Clark,  54  Barb.  [N.  Y.)  184. 
question  of  fact  without  any  evidence  When  the  report  is  defective  In  this  re- 
tending  to  sustain  it,  and,  (c)  to  a  re-  spect,  and  wherever,  In  general,  therel* 
fusal  of  the  referee  to  make  any  finding  any  Improper  omission,  the  proper  pro- 
whateverupon  aquestlonof  fact.  Nevr  ceeding  is  not  by  exception  to  the  re* 
Tori  Code  Civ.  Pro.,  f  f  1013.  993-3.  port,  but  by  an  application  to  the  court 
Under  this  section  a  referee  need  not  for  an  order  sending  the  report  back  to 
make  express  findings  on  the  issues  the  referee,  with  instructions  to  supply 
presented,  unless  requests  are  tub-  the  omission.  Foster  v.  Voigtiander, 
mitted  for  that  purpose.  Hanley  *.  36  Kan.  ^73;  Mason  v.  School  Dlt- 
Crowe,  so  Hun  !N.Y.)  60s.  There-  trict,  34  Mich.  ai8;  Bazltle  w.  Ullman, 
fusal  of  a  referee  to  make  the  findlngi  j  Minn.  134. 

atked  for  <t  not  error,  where  it  appears  Where    a    referee    In    hit    report, 
<fl7 
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ered  as  not  having  made  out  his  case.*  But  although  the  referee 
cannot  ignore  the  principal  issues  in  a  case,  he  is  not  required  to 
report  formally  upon  all  the  issues  formed  by  the  pleadings. 
Where  an  issue  is  reported  upon  by  necessary  implication  from 
the  rest  of  the  report,  this  will  be  deemed  sufficient.  If  there 
are  issues  upon  which  no  evidence  was  introduced,  the  referee 
need  not  notice  them  in  his  report ;  and  even  where  evidence  is 
introduced  upon  a  m<iterial  issue,  he  is  not  required  to  report  neg- 
atively upon  the  issue ;  it  will  be  sufficient  to  find  affirmatively 
what  facts  are  proved.* 

A  referee  has  power  to  pass,  in  his  report,  upon  all  matters. 
legitimately  within  the  issues  referred.'  But,  strictly,  it  is  only^ 
necessary  to  pass  upon  those  facts  which  enter  into  and  form  the 
basis  of  the  judgment  to  be  entered  upon  the  report,  and  it  is- 
not  requisite  to  negative,  in  express  terms,  any  other  facts ;  for 
facts  not  found,  are  necessarily  negatived  by  implication.*  The 
referee  should  set  forth  in  his  report  the  facts  as  found  upon  the 
evidence,  and  not  the  evidence  itself.  And  it  is  sufficient  to  give- 
simply  the  conclusions  of  fact,  it  being  unnecessary  to  explain 
the   means  or  processes  by  which   such  findings  of  fact   were- 

entirely  ignores  the  principal,  if  not  the  respect  to  form.    Marston  v.  Johnson,. 

onljr  issue  in  the  cas^,  and  no  judgment  13  How.  Pr.  (N.  Y.)  93. 

can  be  properly  rendered  until  such  is-  8.  Cooper  on  Referees    and    Refer- 

sue  is  decided,  the  judgment  entered  ences,   p.   102;    Lee  v,    Tillotson,    24 

upon  his  report  will  be  reversed,  and  a  Wend.    (N.    Y.)    337;    35    Am.   Dec 

new  trial  ordered.    Bulsom  v.  Lamp-  624. 

man,  i  Kan.  324;  Collins  v,  Clark,  54  4.  Sermon t  v.  Baetjer,  49  Barb.  (N. 

Barb.  (N.  Y.)  184.  Y.)  362;  Quincey  v.  Young,  5  Daly  CN. 

Facts  found  by  a  referee,  but  not  em-  Y.)  44;  Nelson  v,  Ingersoll,  27  How.  Pr. 
braced  within  the  issues  formed  by  the  (N.  Y.)  i;  and  see  sufra^  this  title,  p.. 
pleadings,  cannot  be  considered.  698,  note  2.  In  McAndrew  v.  Whit- 
O'Brien  V.  St.  Paul,  18  Minn.  176.  lock.  2  Sweeny  (N.  Y.)  632,  the  court 

1.  Bradley   v.  McLoughlin,  8  Hun  by  Monell,  J.,    said:    **The  defendant*. 

(N.  Y.)  545;  Strong  v.  Place,  4  Robt.  on  the  trial,  requested  the  referee  to^ 

(N,   Y.)   385;  33   How.    Pr,    (N.  Y.)  find  certain  other  and  additional  facts». 

XI4.  which  had  been  established  by  uncon- 

The  statement  in  the  report  of  a  ref-  tradicted   evidence,   and  which  it  was 

eree  that    he  is  unable  to  find  upon  claimed     exonerated     from     liability, 

certain  suggested  questions  of  fact,  is  But  the  referee  refused  to  make  such 

not  subject  to  exception,  where  it  does  additional  findings,  not  because    they 

not  appear  that  a  finding  on  such  ques-  had  not  been  proven,  but  because,  in 

tions  was  essential,  or  that  there  was  his   judgment,  they  were  immaterial, 

evidence  before  the  referee  on  which  The  rule  on  this  subject  is,  that  a  ref* 

such  a  finding  was  practicable.    Cook  eree  is  required  to  make  such  findings 

V,  Stevenson,  30  Mich.  243.  of  fact  as  are  necessary  to  sustain  his 

8.  Patterson  v.  Graves,  1 1   How.  Pr.  conclusions  of  law.     He  is  not  required 

(N.  Y.)   91;  Sermont    v,  Baetjer,    49  to  find  other  facts  which  are  merely  of 

Barb.   (N.  Y.)  362;  Ingraham  v,  Gil-  a  negative  character." 

bert,  20  Barb.  (N.  Y.)  151.  On  the  other  hand,  a  conclusion  of 

Where  a  referee  bas  passed  upon  all  law  which  is  involved  in   the    issues- 

the  issues  formed  by  the  pleadings,  so  made  bj*  the  pleadings  and  necessarily 

far  as  Is  material  to  a  decision  of  the  fiows  from   the  facts   found,  need  not» 

cause,  stating  separately    the  general  If  no  fact  is  found  hostile  to  it,  be  ex- 

facts  found  and  the  conclusions  of  law,  pressed  in  terms.    Cagger  v.  T^t\mi«g^ 

he  has  discharged  his  whole  duty  in  64  N.  Y.  417. 

698 
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arrived  at.*  Upon  the  facts,  at  issue,  a  general  finding  may  be 
made,  in  which  the  facts  are  stated  only  according  to  their  legal' 
effect*  A  referee's  findings  of  fact,  which  are,  in  general,  con- 
clusive," should  be  stated  in  the  report  separately  from  the  con- 
clusions of  law.*  When  this  is  not  done,  if  the  party  wishes  it  to- 
be  corrected,  the  proper  practice  is  by  motion  for  an  order  send- 


1.  Dorr  V.  Noxon,  s  How.  Pr.  (N. 
Y.l  19;  PatterKon  t>.  Graves,  11  How. 
Pr.  <M.  YO  9';  Avery  v.  Foley,  4 
Hun  (N.  Y.)  415;  Lane  v.  Borsl,  5 
Hobt  (N.  Y.)  6oq;  /■  re  Hemiup,  3 
Paige  (N.  Y.)  305;JarviB  t,.  Jarvie,  65 
Barb.  (N.  Y.)  331;  Dolan  v.  Merrltt. 
18  Hun  (N.  Y.)  37;  Wilson  v.  Kn»pp, 
4a  N.  Y.  Super.  Cl.  35. 

A  finding  of  fact  cannot  be  made 
«icepl  upon  evidence  before  the  ref- 
eree. Putnam  v.  Hubbell,  41  N.  Y. 
106. 

A  general  findlne  of  fact  by  a  referee 
In  bU  report,  ii,  as  In  the  case  of  a  ver- 
dict, controiled  bv  a  special  finding  of 
fact.  Phelps  r.  Viwher.  50  N.Y.  73; 
10  Am.  Rep.  433:  Bennett  v.  Buchan, 
76  N.  Y.  386. 

1.  Hihn  V.  Peck,  30  Cal.  iSo. 

I.  Goodrich  i>.  Marvsville,  5  Cal. 
430;  Walker  v.  Eagle  Works  Mfg.  Co., 
8  ICan.  397;  Campbell  v.  PhiUipg.  j8 
Kan.  7^3;  St.  Denis  v,  Saunders,  16 
Hich.  369;  Russell  v.  Minnesota  Outfit, 
I  Minn.  16S;  Bralnard  v.  Hastings,  3 
Minn.  45;  Winona  v.  Huff,  11  Minn. 
119;  Humphrey  v.  Havens,  11  Mtnn. 
19S:  Manufacturers'  Sav.  Bank  v.  Big 
liluddv  Iron  Co.,  97  Mo.  38;  Goodrich 
e.  Thbmpson,  4  Robt.  (N.  Y.)  7s; 
Dows  V.  Montgomery,  j  Robt.  (N.  Y.) 

-   "-'  Cutting,  1  Sweeny   (N. 

:h3rd  v.  Cross,  12    Barb. 

(N.  Y)  394;   Monell   v.   Manhall.  35 

How.  Pr.  (N.  Y.)  435;  Perkli 


ry.  103N.  Car.   131;   Martin  v.   Wella, 
43    Vt.    433.^       Comfare     Colwell 


445 ;  Baker  i 

Y )  «s;  o, 

(N.  Y)  39* 

How.  Pr.  (N 

ry.  103  N,  Ci 

«    Vt.    433. 

l^wrence,  38  N.    Y.   j\;  Coleman  v. 

Eyre,  i  Sweeny  (N.  Y.)  476;  Watson 

0.  Campbell,     18  Barb.  <N.  Y.)   421; 

Gilliland  v.  Casque,  6  Rich.   (S.  Car.) 

406. 

*.  Lambert!'.  Smith,  3  Cal.  408; 
Oiktii.  Jones,  II  Kan.  443;  Bazitle  i'. 
UUman.  3  Minn.  134;  Van  SIvke  v. 
Hjjirt.  4-;  N.  Y.  i6o;  Sute  i.  Mc- 
Keniie,  65  N.  Car.  lOj.  Comfare 
Ware  v.  Adams,  11  Ind.  3^9. 

Where  the  report  does  not  contain 
Mi»rate  findings  of  law  and  fact,  the 
Supreme  Court  in  Nevi  rorA  can  set 
Midt  the  report  and  the  interlocutory 
judgntent    entered  ex    fart*  thereon. 


Maicaai'.  Leony,  113  N,  Y.  619;  31 
Abb.  N.  C«s.  (N.  Y.)  465. 

Where  the  referee  in  hU  report  haa. 
found  the  amount  due  from  the  defend- 
ant to  the  plaintifT  as  a  matter  of  fact, 
and  that  the  plaintiff  ia  entitled  to  a. 
judgment  for  that  amount  as  a  matter 
of  law,  the  defendant  cannot  claim  to- 
have  the  report  set  aside  on  the  ground 
that  the  referee  has  not  returned  hl«  find- 
ings of  fact  and  of  law  separately.  Riley 
v.Coghlll,  I  Cin.  Sup.Ct.  Rep.  141. 

In  Van  Slvke  v.  Hyatt,  46  N.  Y.  j6o, 
the  court  by  Rapalfo,  J.,  said:  "Thla. 
right  [to  have  the  findings  of  fa:!  and 
conclusions  of  law  stated  separately  in 
the  report]  Is  secured  by  statute,  and  ia. 
is  BUbstanlial,  inasmuch  as  these  find- 
ings and  conclusions  enable  the  unsuc- 
cessful party  to  determine  whether  or 
not  to  appeal;  and  in  case  he  desires  to 
appeal,  they  are  indispensable  10  enable 
him  to  frame  and  serve  his  exceptiona- 
in  due  time,  and  to  present  the  case  in 
proper  form  for  review." 

The  New  Terk  statute,  contained  In. 
the  Code  of  Civil  Procedure,  fr  loia, 
provides  that  the  report  of  the  referee 
must  state  separately  the  facta  found 
and  the  conclusions  of  law.  Under- 
this  section,  if  the  report  be  not  drawn 
up  in  due  fonn,  the  remedy  seems  to  be' 
the  same  as  in  practice  under  the 
earlier  Code  of  Procedure,  viz.,  a  motion 
that  the  report  be  returned  lo  the  ref- 
eree for  correction,  or  that  the  refert^  be 
required  to  make  a  further  report,  or 
that  the  report  and  the  judgment.  If 
anv,  entered  upon  it  be  set  aside.  Til- 
min  r.  Keanc.  1  Abb,  Pr.  N.  S.  (N. 
Y.)  33;  Van  Steenburgh  t.  Hoffman, 
6  How.  Pr.  {N.  Y.)  4gj;  Church  w. 
Erben,4  Sandf.  (N.  Y.)  691;  Manley 
V,  Ins.  Co.  of  North  America,  i  Lans. 
(N.  Y.)  30;  Peck  IP.  Yorks,  14  How.  Pr. 
(N.  Y.)  416;  Wright  -d.  Sanders,  38 
How.  Pr.  (N.  Y.)  395 ;  Snook  v.  FHei, 
19  Barb.  (N.  Y.)  3(3.  These  modes  of 
procedure  ceem  to  exist  still  under  the 
Code  of  Civil  Procedure.  Ricketts  «'. 
Weseels.  13  N.  Y.  Week.  Dig.  397.  But 
in  order  to  get  the  benefit  of  them,  it  ap- 
pears that  it  is  incumbent  upon  the- 
moving  party  to  show  to  the  court  that 
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ing  the  report  back  to  the  referee  for  correction.*  Where  a 
xeferee  states  in  detail  the  facts  which  constitute  a  transaction, 
his  finding  as  to  the  effect  of  such  facts  may  be  regarded  as  a 
conclusion  of  law.* 

Conclusions  of  law,  as  well  as  of  fact,  should  not  be  stated 
argumentatively,  but  should  be  set  forth  concisely,  directly,  and 
without  repetition.* 

Where  in  an  equitable  action  the  whole  issue  is  referred  for 
decision  to  a  referee,  and  the  latter  decides  that  the  taking  of  an 
account  will  be  necessary  before  complete  judgment  can  be  made, 
he  may  either  proceed  and  take  such  account  himself,  or,  what  is 
regarded  as  the  better  practice,  he  may  report  the  fact  that  an 
account  is  necessary,  specifying  upon  what  basis  judgment  is  to  be 
awarded  between  the  parties  to  the  action  after  the  account  has 
l>een  taken.  In  the  latter  case,  the  judgment  entered  upon  the 
report  will  direct  that  the  account  be  taken  by  the  same  referee ; 
or  if  he  declines  or  is  unable  to  take  it,  the  case  will  be  sent  to 
another  referee  for  that  purpose.* 

A  referee  is  not  permitted  to  ignore  in  his  report  evidence 
which  he  admitted  on  the  trial.^ 

he  requested  the  referee  at  the  trial,  4.  Palmer  v.  Palmer,   13  How.  Pr, 

or  before  the  submission   of  the  cause  (N.   Y.)  363;  Ludington  x\  Taft,  xo 

to  him,  to  find   specifically  such  facts  Barb.  (N.  Y.)  447;  Mundorff  v.  Mun- 

4ind  conclusions  of  law  as  he  seeks  by  dorff,  z  Hun(K.  Y.)4i:  3Thomp.  &C« 

his  motion  to  have  inserted  in  the  report.  (N.  Y.)  171 ;  Cheescman   v.  Wiggins, 

•Cooper  on   Referees  and  References,  i  Thomp.  &C.  (N.  Y.)  595;  Trufant  v. 

p.   105;  Gove  V,   Hammond,  48  How.  Merrill,  37  How.  Pr.  (K.  Y.)  531. 

Pr.  (N.  Y.)  385;  Drury  v.  Wigg,  19  N.  0.  Monson   i-.  Cooke,  5    Cal.  436; 

Y.  Week.  Dig.  417.  Meyers  v.  Betts,  5  Den.  (N.  Y.)  81; 

In  Indiana  a  referee  has  no  authority  Allen  t'.  Way,  7  Barb.  (N.  Y.)  585 ;  3 

to  report  to  the  court  the  facts  found  by  Code  R.  243.     But  see  confra^  People 

him,  unless  he  is  required  by  the  order  v,  Strevel,  15  N.  Y.  Week.  Dig.  88. 

of  reference  to  do  so;  and  if,  not  being  In  Meyers  v,  Betts,  5   Den.  (N.  Y.) 

so  required,  he  should  report  them,  they  81,  the  court  used  this  language":     **It 

will  not  be  deemed   legitimately  before  appears  that  on  the  trial  of  the  cause 

the  court.     Wabash,  etc.,  Canal  v.  Hus-  the   referee    decided  that    the   proof 

ton,  12  Ind.  276;  Royal  r.  Baer,  17  Ind.  made  by  the  defendant   was  suflicient 

332;  Thornburg  v,   Alleman,    17  Ind.  to  authorize  his  books  to  be  received 

434.     Compare  O'Brien  v,  St.  Paul,  18  in  evidence,  and  they  were  received 

Minn.  176.  accordingly.     It  is  very  likely  that  in 

1.  Bazille  v,  Ullman.  1   Minn.  134;  this  he  may  have  erred,  but  they  were 

CalifT  V,  Hillhouse,  3  Minn.  311.  Com^  received,  and  thereupon  the  defendant 

fare  the  preceding  note.  ^^^  ^^  further  proof  of  his  account. 

3.  Hotchkiss  v,  Mosher,  48  N.  Y.  The    effect  of  this  decision    was,  of 

483  course,  to  lull  him  into  security.     JWm 

S.  Glacius  V,  Black,  50  N.  Y.  145;  constat  that  if  the  decision   had  been 

Mills  V,  Thursby,  la  How.  Pr.  (N.  Y.)  against  him,  he  might  not  have  intro- 

.417.     In  the  former  case  the  court  by  duced  other  and  more  conclusive  evi- 

Church,  C.   }.,  said  :      ** Neither  evi-  dence.    After  the  trial  is  ended,  and 

^ence,  argument,  nor  comment  has  any  the    parties    are     gone,    the   referee 

legitimate  place  in  findings  of  fact  or  reviews  his  decision,  and  comes  to  an 

law.     They  should  be  conclusions  of  opposite  conclusion,  and    decides  to 

fact  from  the  evidence  and  conclusions  exclude  the  books  as  testimony.    This 

•of  law  from  the  facts  found,  and  both  will  not  answer.    The  rights  of  par- 

'Stated  without  repetition,  and  in  the  ties  may    be    seriously   compromised 

imott  concise  and  direct  manner.**  by  such  a  practice,  and  it  might  lead 
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Where  costs  are  discretionary,  it  is  the  right  and  duty  of  the 
referee,  in  references  to  hear  and  determine,  to  pass  upon  all 
questions  relating  to  costs;  and  since,  in  this  class  of  cases,  the 
award  or  refusal  of  costs  is  a  matter  of  discretion  with  the  referee, 
an  appellate  court  will  not,  except  in  case  of  palpable  abuse, 
interfere,*  But  where  costs  are  allowed  as  a  matter  of  course  to 
the  successful  party,  on  the  facts  found,  the  referee  has  no  discre- 
tion as  to  the  amount  of  the  costs,  nor  as  to  which  party  is  entitled 
thereto ;  and  he  cannot,  for  instance,  direct  that  neither  party 
recover  costs*  The  report  should,  however,  indicate  what  cost& 
go  to  the  successful  party.' 

A  report  is  not  considered  to  be  made  until  it  is  signed.*  As  to 
how  a  report  shall  be  made  when  there  are  several  referees,  it  has 
been  held  in  a  State  where  a  report  may  be  signed  by  a  majority 
of  the  referees,'  that  there  must  be  a  conference  of  all,  and  a  sub- 
stantial conclusion  by  a  majority,  embodied  in  a  report  made  by 
them  when  they  are  together.^  But  it  has  been  held  in  a  case 
where  there  were  three  referees,  that  the  parties  might  agree  to 
receive  a  report  from  one  or  more  of  them,' 

After  a  referee's  report  has  been  made,  it  may  be  amended  by 
leave ;'  and  the  court  itself  may  amend  the  referee's  report  as  the 

to  serious  ftbuse  If  a.  jttdicial  tribunal,  aglde,  Cemfare  Daniels  v.  Rlplev,  to 
on  the  trial  o(  a  cause,  should  receive  Mich.  337.  So,  also,  it  hat  been  held 
testimony  which.  In  a  subsequent  that  two  of  three  referees  cannot  meet 
■tage  of  ths  case,  it  determined  to  dis-  and  sign  a  report  without  giving  no- 
regard,"  tice  to  the  third  to  attend,  Brower  v. 
1.  Barker  v.  White,  i  Abb.  App.  KIngsley,  1  Johns.  Cas.  (N.  Y.)  334. 
Dec.  (N.  Y.)q5:  Graves  v.  Blanchard,  Nor  can  they,  if  the  third  Is  absent, 
4  How.  Pr.  (N.  Y.)  300;  Ludington  v.  sign  the  report,  unless  all  were  present 
Taft,  10  Barb.  (N.  Y.)  447;  First  Nat.  at  the  trial  and  heard  the  proofs.  Mc- 
Bsnkr..  Levy,  41  Hun(N.  Y.)46i.  Ilroy  x.   Benedict,    11  Johns.   (N.  Y.> 

"    ' .  Trout,  46  How.  Pr.   (N.  401.     But  in  Clark  v.  Prase r,   i    How. 

' "  --    1   Abb.  Pr.  Pr.(N.  Y.)98,    where  the   three  ref- 

~  erees  met  and  discussed  the  case,    and 

.  __   .-.-J .  two  agreed  as  to  a    report,  the    other 

Cat.  (N.  Y.)  60;  4  Civ.  Pro.  Rep.  (N.  dissenting,    it  was  held    that  the   tw» 

Y.)3ii.  who  agreed   might    sign  the  report  oit 

I.  Gilliland   v,  Campbell,  18   How.  a  subsequent  day,  although   the    third. 

Pr.  (N.  Y.)  177;  Parker   v.  Baxter,  19  was  absent. 

Hun  (N.  Y.)  410.  T.  Wright  v.  Macey,  ai  Ind.  301. 

4.  Kissam  v,  Hamilton,  ao  How.  Pr.  In  Maine  where  an  action    was    re- 

(N.  Y.)369.  ferred  to  three    referees,   it    was  held 

6.  Ne-x  York  Code  Civ.  Pro.,  J  1036.  that  the  court  had  no  authority  to  ac- 

•.  Townsend  v.  Glens  Falls  Ins.  Co.,  cept  a  report  signed  by  two    of  them, 

loAbb.  Pr.N.  S.  <N   Y.)  17a.     Hence,  and  that  parol  evidence   was   Inadmis- 

sfter  a  cause    has   been    heard  before  aible   to  show   that   the   third  referee 

three  referees,  and  a  consultation    has  acted  as  such,  and  agreed    to  sign  the 

taken   place,  in  which  no    two   of  the  award.       Anderson    v.    Farnham,    34. 

referees  agreed  upon   a  conclusion    or  Me.  161.     And  so    in    Ohio,    a    report 

■nj  findings,  if   a  party,  even   though  made  by  only    two   of    three    referee* 

tcting  in  good  laith,   obtain    a    report  was  held  invalid.     Rhodes  t,  Baird,  16 

wbich  has  been  signed   by  any  two   of  Ohio  St.  ^73.     See  also  The  Nineveh. 

the  referees  together  without  another  i  Low.  (U.  S.)  400. 

conference  of  afl,  or   by  a  majority  or  8.  Gardner  i>  Mason,  j  Harr.  (Delj 

•llof  the  referees  separately,  the  re-  186;  Ann  v,  Coleman,    11     Kan.    44^;. 

pvrt   is    irregular    and    must    be    set  Smith  v.  Sprague,40  Vt.43. 
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•facts  and  the  law  require,^  or  to  the  intent  that  it  may  show  facts 
•essential  to  a  proper  disposal  of  the  case.'  So,  if  a  referee  in 
.stating  his  account  uses  an  illegal  rate  of  interest  in  his  computa- 
tion, the  court  may  direct  a  modification  of  the  report.'  And 
•when,  moreover,  from  an  application  of  the  law  to  the  facts,  the 
'Court  can  arrive  at  the  exact  amount  by  which  a  judgment  ren- 
'dered  on  a  referee's  report  should  be  modified,  the  case  will  not 
be  remanded  for  a  new  trial,  but  the  court  will  affirm  the  judg- 
iment  with  the  modification.* 

The  report  of  a  referee  stands,  until  judgment  thereon,  merely 
as  a  verdict.* 

Where  the  report  is  not  made  within  the  appointed  time,  the 
court  may  extend  the  time.® 

After  the  acceptance  of  the  report  of  referees  and  before  judg* 
ment,  if  good  reasons  for  its  recommitment  exist,  and  are  dis- 
•<:losed  to  the  court,  the  presiding  judge  has  power  to  order  a 
reinvestigation  of  the  case  before  the  same  referees.'^ 

14.  Motion  to  Set  Aside  Seport. — ^Although  referees  are,  to  some 
•extent,  clothed  with  the  powers  of  a  court,*  and  their  decisions 
•can  in  general  be  reviewed  only  by  appeal,  yet  in  proper  cases 
the  court  may  set  aside  a  report  for  causes  upon  which  it  would 
proceed  to  set  aside  the  verdict  of  a  jury,®  or  for  matters  arising 
.subsequent  to  the  submission,  which  could  not  be  brought  before 
the  court  by  appeal.'®  Thus,  a  motion  may  be  made  to  set  aside 
a  referee's  report  on  the  ground  of  partiality,  corruption,  or  other 
misconduct,'^  such  as,  listening  to  ex  parte  explanations  or  argu- 

1.  Krapp  V,  Aderholt,  43  Kan.  347.        Vassalboro,  50  Me.  64;  Smith  f .  VJwr^ 
'^yxX.xvi  New  Tork  \\.  Is  not  consid-    ner,  14  Mich.  152;   Bazille  v.   Ullman, 

«red  e:ood  practice    to  amend  the  ref-  3  Minn.  134;  Reed  v.  Wilev,  5   Smed. 

eree's  report,  either  in  respect  to  any  &  M.  (Miss.)   394;    Stafibrcf  v.  Bacon, 

ambiguity  in  the  language  used,  or  for  6  Hill  (N.  Y.)  264;  Packer  v.  French, 

a  clerical    error,  but  it    should    be  re-  Hill  &  D.  Supp.  (N.  Y.)  103. 

f erred  back  to  him  for  correction.    In  8.  See  supra^  this  title,  p.  684.  note  4. 

rtf  Smith's  Estate,  4  N.  Y.  Supp.  467.  9.  Walton    v,   Minturn,   i  Cal.  362; 

And  in  Af/>50«r/ it  is  held   that  the  Mc  Henry  t;.  Moore,  5  Cal.  00;  Dunn 

trial  court  has  power  to  set  aside  alto-  v.  Starkweather,  6  Iowa  466;    Childa 

.gether  the  finding  of    a    referee,   but  v.  Shower,  18  Iowa  261;  Johnston   %k 

not     to   amend     it.      Caruth-Byrnes  Johnston,      19     Iowa    74;    Green    v. 

Hardware  Co.  V.  Wolter,  91   Mo.  484;  Brown,  3  Barb.  (N.   Y.)    no;    Baker 

dark  V.  Phillips,  99  Mo.  55a  v,    Martin,    3    Barb.     (N.    Y.)     634; 

2.  Bannister  v,  Patty,    35  Wis.  215.  Woodin  v.  Foster,  16    Barb.   (N.  Y.) 
8.  Topping  V.  Windley,  99N.  Car.  4.  146;  Roberts  v.   Carter.  28  Barb.  (N. 

4.  Hanley  v,  Crowe, '50  Hun  (N.  Y.)  462;  Colwell  v,  Lawrence,  34 
Y.)  605.  How.  Pr.  (N.  Y.)  324;  Foster  v.  Cole- 

5.  Clements  v.  Painter,  46  Ga.  486;  man,  i  E.  D.  Smith  (N.  Y.)  85. 
Cimbel  v.  Pignero,  62  Mo.  240.  10.  Barton   v.  Herman,  8   Abb.  Pr. 

6.  Norton  v,  Huntoon,  43  Kan.  275;  N.  S.  (N.  Y.)  379;  3  Daly  (N.  Y.) 
Stacker  v.  Cooper  Circuit  Court,  25  320;  Fullmer  v,  Fullmer,*  6  N.  Y. 
Mo.  401.     Compare  p.  685,  note  8.  Week.  Dig.  43. 

7.  Mayberry  x\  Morse,  39  Me.  105;  11.  Leonard  v.  Mulry,  93  N.  Y.  393; 
Tharington  v,  Tharington,  99  N.  Car.  Livermore  v.  Bainbridge,  44  How.  Pr. 
5ii,  And  compare  on  the  subject  of  (N.  Y.)  3^7;  14  Abb.  Pr.  N.  S.  (N. 
recommitment,  Shcppard  v.  Atwater  Y.)  227;  47  How.  Pr.  (N.  Y.)  350, 
Mig.  Co.  43     Conn.    448;     Brann    v.  354;  15  Abb.  Pr,  N.  S.  (N.  Y.)  436; 
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ments,*  or  pursuing  a  course  of  vacillation  or  indecision,'  Per- 
sonal disqualifications  on  the  part  of  a  referee  may  also  be  taken 
■advantage  of  by  motion  to  set  aside  the  report.'  A  party  who 
wishes  to  take  advantage  of  an  irregularity  must  move  in  the 
matter  without  delay  ^  and  if  he  knew  of  the  irregularity  or  im- 
proper acts  of  the  referee  before  the  trial  commenced,  or  before 
he  submitted  the  case  to  the  referee,  and  did  not  apply  for  re- 
lief, he  is  presumed  to  have  waived  the  objections,"  but  not  so 
if  the  misconduct  is  not  complete  until  the  action  has  been  sub- 
mitted for  decision."  A  motion  to  set  aside  the  report  should 
be  made  before  judgment  is  finally  entered,  for,  if  successful,  it 
would  prevent  the  entry  of  judgment.'  It  has  been  held  that 
the  service  of  a  notice  of  appeal  from  judgment  does  not  affect 
a  party's  right  to  move  that  the  report  be  set  aside."  If  the 
application  to  set  aside  the  report  be  granted,  the  cause  stands 
-as  if  it  had  never  been  tried.* 

16.  Judgment  Upon  the  Eepott.— After  the  report  of  the  referee 
has  been  filed  by  the  referee  himself,  or  by  the  successful  party, 
in  the  office  of  the  clerk  of  the  court,  judgment  may  be  entered 
upon  it.*"    If  the  judgment  as  entered  is  not  authorized  by  the 

56  N.  Y.  7J;  Greenwood   v.    Marvin,  consummated,  if  a  part/,  after  dlscov- 

19    Hun    (N.    Y.)      99;     Stcbbins     t>.  erj  of  the  fact,  proceedswith  the  trial, 

Brown,  65  Barb.   (N.  Y.)    171:    (lar-  be  will  be  deemed  to  have  waived  the 

lem   Bank  v.  Todd,   4   N.    Y.    Week,  right  to  move  afterwards  to  set   aside 

Dig.  64,  the  referee's  report.   Burrows  v.  Dick- 

1.  Dorloni-,  Lewls,9  How.  Pr.  <N.  <^''so".35  Hun  (N.  Y.)  496. 

Y.)  i;  Yalef.Gwnits,4How.  Pr.<N.  And  with  still  stronger  reason  it  hu 

y  ]  JC1,  been  held  that   where  a   reference  waa 

1.  Roo« «.  Saugerties. etc., Turnpike  '^^^^ T^C^Vr.^l.l^rttV^t^T.l 

■Co    13  Haw    l-r    fN   Yi™  °^^°    '°    three,  no   objection   having 

VO.iSMow.  rr.  (N.  V.)a97.  been  made  at  the  time,   and  the   party 

yN'v'?"'l*'7-'""",r   ^orton,  jiHun  comptaining    having  appeared  before 

<N.  Y.)  17;  Carroll  v.  Lutkln»,a9  Hun  the  referee  and  submitted    the  cause, 

<H.  Y.)  17.  jhe   Irregularity    afforded  no   ground 

«.  Callin  o.   Catlin,  3  Hun   [N.  Y.)  for  setting  aside  the  report    McShane 

378;  4Thomp.  &  C.  (N.  Y.)664;  Car-  *.  eray,i3  Iowa  504. 

roll  V.    Lufkfns,   39   Hun   (N.  Y.)   17;  6.  Burrow*  v.    Dickinaoo,   35   Hun 

Patterson  r.    Graves,  11   How.  Pr,  <N.  (N.  Y.)  496. 

Y.)9i;    Johnson  I'.   Swart,    11    Paige  7.  McPheraon  i-.  Ronner,  40   N.  Y. 

-<N.    Y.)    385.     Compart    Durant    v.  Super. Ct.  448. 

O-Brien,  J  How.  Pr.N.S.<N.  Y.)3i8;  «.  Greenwood  c.   Marvin,    39   Hun 

Macpherson    n.    Ronner,    40    N.    Y.  (N.  Y.)  99, 

Super.  Ct.  448.  ».  Rice  v.  Benedict,  18  Mich.  75. 

Thus,  a  delay  of  about  seven  months  10.  Cooper  on  Referees  and  Refer* 

tn  making  a  motion  to  set  aside  the  re-  ences,  p.  110. 

port  of  a    referee  for   irregularity,  is  It  is  not  necessary  for  a   referee   to 

fatal.     Patterson  v.   Graves,  11    Hov.-.  report  a  formal  judgment.     His  report 

Pr.  <N,  Y.(  gi.  Is  only  the  foundation  for  a  judgment, 

B.  Burrows   p.   Dickinson,  jj   Hun  Brown  ».  Cochran,  11  N.  H.  199. 

<N.  Y.)   496;  Carroll  v.   LufiLins,   39  Where  a  referee  finds  the  factdupon 

Hun  (N.  Y.)  17;  Pud Ickari'.  Guardian  all  the  issues,  and  draws  an  erroneous 

Mut.  L.  Ins.  Co.,  6]  N.  Y.  391.  conclusion  of  law  from  the  farts  found. 

Thus,  where  the  misconduct  of  the  and  reports  a  judgment  in  accordance 

referee  is  known  and   understood  dur-  with  such  conclusion,  the  court,  beforo 

ing  the  progress  of  the   trial,  and   is  judgment  Is  entered,  may  set  aside  the 

<beQ  of  a  nature  to  be  complete  and  erroneous  conclusion    antl  direct  the 
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referee's  report,  the  remedy  is  by  motion  to  correct  and  set  it 
aside,  and  not  by  appeal.*  Where  the  report  of  a  referee  omits^ 
to  find  in  terms  as  a  conclusion  of  fact  or  law  the  amount  of 
damages  for  the  unlawful  taking  of  property,  but  finds  facts  from 
which  the  law  implies  damages,  the  judgment  is  not  thereby 
invalidated.*  A  judgment  upon  the  report  of  referees  may  justly 
include  interest  from  the  time  of  the  award  till  judgment  is 
rendered.* 

16.  Motion  for  a  New  Trial. — A  motion  for  a  new  trial  may  be 
made  on  the  ground  that  the  report  of  the  referee  is  not  sus- 
tained by  sufficient  evidence,*  or  on  the  ground  of  newly  discov- 
ered evidence.^  But  such  motion  will  not  be  granted  on  account 
•of  the  discovery  of  new  and  further  evidence  which  is  only 
cumulative,  and  not  controlling  in  its  character.®  Nor  will  the- 
rejection  of  testimony  by  a  referee  be  ground  for  a  new  trial^. 
where  the  testimony  rejected  is  reported  to  the  court.^ 

17.  Appeal  from  Judgment — a.  Exceptions. — Errors  com-^ 
mitted  during  the  course  of  a  trial  before  a  referee  must,  as  in 
trials  before  courts,  be  excepted  to  at  the  time  they  occur.* 
Where  an  error  of  law  is  made  in  the  report  of  the  referee,  an  ex- 
ception  to  it  must  be  taken  by  filing  a  notice  thereof  in  the 
clerk's  office,  and  serving  a  copy  of  the  same  upon  the  attorneys 
for  the  adverse  party.®  If  this  is  not  done,  the  appellant  will  be 
confined  to  exceptions  taken  in  the  course  of  the  trial.^^  An  ex- 
ception can  be  taken  in  New  York  only  to  a  ruling  of  law :  an 

proper  judgment  to  be  entered.    Cal-  6.  McDaniels  v.  Van  Fosen,  ii  low* 

derwood  V.  Py8er,3i  Cal.  333.  195;    Bowen    v,    Steere,  6  R.  I.  251;. 

1.  Campbell  v.  Seaman,    63    N.  Y.  Thayer  v.  Cent.  Vermont  R.  Co.,  60- 

587.  Vt.  214. 

a.  Caldwell  v.  Arnold,  8  Minn.  265.  7.  Yates  v.  Shepardson,  27  Wis.  239,. 

8.  Kintner  v.  State,  3  Ind.  86.  in  which  case  it  was  also  held  that  Uie- 

4.  Chandler  v.  Dye,  37  Kan.  765.  court  should  consider  the  testimonj  so 

6.  Adams  v.  Bush,  2  Abb.  Pr.  N.  S.  rejected,  and  determine  whether  the- 

(N.  Y.)  104;  Woolf  r.  Jacobs,  45  How.  referee's  findings,  or  decision  of  the- 

Pr.  (N.  Y.)  503;   Quinn   v.   Lloyd,   i  cause,  should    be   modified    in  conse- 

Sweeny  (N.  Y.)  253.  quence  thereof. 

But  in  New  Tork^  with  the  excep-  8.  Tyson  v.  Wells,  2  Cal.  122;  Phelps 

tion  of  the  case  where  the  report  di-  v.    Peabody,    7    Cal.    50;  Branger    v. 

rects  an  interlocutory  judgment,  a  mo-  Chevalier,  9  Cal.  353;    Wabash,    etc., 

tion  for  a  new  trial  cannot  be  made  for  Canal  v.  Huston,  12  Ind.  276;  Gibson 

errorscommittedduring  the  trial,  or  on  v,  Stetzer,  3  Hun  (N.  Y.)  539;  Brewer 

the  ground  that  the  verdict  is  against  v.   Isish,    12    How.  Pr.   (N.  Y.)  4S1;. 

the  weight  of  the  evidence.    Cooper  Johnson  v,  Whitlock,  12  How.  Pr.  (N. 

on   Referees  and  References,  p.  152;  V.)  ^71;  Tremain   v.  Rider,  13  How.. 

New  ri?r/t  Code  Civ.  Pro.,§  looi.    The  Pr.  (N.  Y.)  148;  Cowen  v.  West  Troy, 

proper   proceeding  here  is  an  appeal  43  Barb.  (N.  Y.)  48;  Hunt  v.  Bloomer,, 

from  the  judgment.     Enos  7^  Thomas,  13     N.     Y.   341;    Southern    Md.    R. 

5  How.  Pr.  (N.  Y.)   361;    Kiersted   v,  Co.  v.   Moyer,  125  Pa.  St.  506.     And: 

Orange,  etc.,  R.  Co ,  54  How.  Pr.  (N.  compare  Graham  v.  Stiles,  30  Vt.  578. 

Y.)    39;     Schweizer    v.    Raymond,  6  8.  N.  Y.  Code  Civ.  Pro.,  $  994. 

Abb.  N.  Cas.  (N.  Y.)  378;  Malcolm  v.  10.  Tallmadge  v.  Whitman,  11  Hua 

Foster,  5  Week.  Dig.  310;   Donohue  (N.  Y.)  367;  Bussell  i/.  Duflon,  4  Lans.. 

V.  Champlin,  i  Code  R.  N.  S.  (N,  Y.)  (N.  Y.)  399:  Mayor,  etc.,  of  N.  Y.  v. 

X38;  Dana  V.  Howe,  13  N.  Y.  306.  Erben,   24    How.    Pr.    (N.  Y.)   358;. 
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exception  to  a  ruling  of  fact  is  not  only  precluded  by  statute,* 
but  is  unnecessary  and  unavailing,  for  the  reason  that  the  facts 
are  brought  up  for  review  by  an  exception  to  the  referee's  con- 
elusion  of  law  in  which  he  awards  judgment;'  and  so,  also,  the 
only  mode  of  reviewing  a  finding  of  fact  by  a  referee,  as  being 
against  the  weight  of  the  evidence,  is  by  a  request  to  find,  and 
an  excepton  to  the  refusal.*  An  exception  must  be  specific,  and 
it  must  clearly  appear  which  of  the  referee's  conclusions  is  as- 
sailed.*    But  in  the  case  of  exceptions  to  the  findings  of  referees 

Bc«rap   -u.  Carraher,  j   N.   Y,  Week.  Derveer  v.  Wright,  6  Barb.  (N.  Y.) 

Dig.  5s8.     And  comfare  Weed  v.  New  553;  Lefler  v.  Field,  jo  Barb.  (N.  Y.) 

York  clc,  R.  Co..  jgN.Y.  616;  Eno«  407;   Oppenheimer  i..  Walker,  1  Hun 

t.  Eisenbtodt,  31  N.  Y.  444.  (N.  Y.)  34;   5  Thomp.  ft  C.  (N.  Y.) 

But    in    Nc'M    Tork   the   court  has  338;   Riley  t.  Sexton,  32  Hun  (N.  Y.) 

poirer  to  permit  exceptions  to  be  filed  145  ;  McMahon  v.  New  York,  etc.,  R. 

■■■c  fro   luHc.     Sheldon  v.  Wood,  14  Co ,  ao  N.  Y.  363 ;  Newell  v.  Doty.  ,1J 

How.  Pr.  tN.  Y.)  iS;  Bonle  v,  Mellen,  N.  Y.  83;   Wheeler  v.   Billings,  38  N. 

14    Abb.    Pr.  (N.   Y.)    318;  Gade    t>.  Y.  163;  Goodrich  i>.  Thompson,  44  N. 

Gade,   14    Abh.   N.   Ca«.  [N.  Y.)   ,10;  Y.  33s:  Crawford  i;.  Everson,  68  N.  Y. 

Douglas  V.  Douglas,  7  Hun  (N.  Y.;  373.  635;  Ward  r,  Craig,  87  N.  Y.  550. 

1.  N.  Y.  Code  Civ.  Pro.,  f)  992.  Thus,  «  general  exceptiun  to  a  legal 

1.  N.  Y.  Code  Civ,  Pro..  }  991;  Mead  conclusion   containing    two   or    more 

p.  Smith,  3  Civ.  Pro,  Rep.  (N.  Y,)  171;  distinct  legal  propositions,  is  unavail- 

LeScr  V.  Field,  so  Barb.  (N.  Y.)  407;  ing,  if  either  of  the  propositions  is  cor- 

Mavor,  etc.,  of  N.  Y.  v.  Erlwn,  34  How.  rect.     Hepburn  v.  Montgomery,  j  Ci¥. 

Pr.'(N.  Y.)  3s8;  Russell  v.   Duflon,  4  Pro,   Rep.  (N.  Y.)  344:  Crawford  v, 

Lans.  (N.  V!)   406.     Compare  Briggs  Everson,  68  N.  Y.  615.     So  the  follow 

I',  Bnyd.  s6   N.  Y.   389..   But  In   Nevi  ing   exceptions   have    been   held   too 

Tori  a  finding  upon  a  question  of  fact  general : — 

without  any  evidencctending  to  sustain  An  exception   "to   each  and   everj 

it,    may   be  excepted  to.     Nevj    York  one  of   the   decisions   and    rulings  of 

Code  Civ,  Pro,,  ^  993 ;  Mead  v.  Smith,  the   referee   against   the   plaintiff,   on 

3  Civ.  Pro.   Rep.  (N.  Y.)  171;  Mason  the  trial  of  this  action,  severally,  sepa- 

!>.  Lord,  40  N.  Y.  477;  Duffy  t:   Mas-  rately,    and     distinctly."      Newell    v, 

terson,  44  N.  Y   557;  Murray    n,    Har-  Doty,  33  N.  Y.  83. 

w»i',  Sfi  N.  Y.  347 ;  Pollock  ».  Pollock,  An   exception   "to   each   and  everr 

71N.  Y.137.  conclusion  of  law  in  the  referee's  re - 

A  partr  cannot  complain  of  an   er-  porL"     Graham  r.  Chrystal.  33  How. 

ronenus  finding  of  fact  which  is  clearly  Pr.  (N.  Y.)  387;  17  How,  Pr.   [N.  Y.) 

in  his   own  lavor.     Helm  v.  Link,  53  379;  i  Keyes  (N.  Y.)  31 ;  3  Abb.  App. 

N.  Y.  Super.  Ci.  547.  Dec.  (N.  Y.)  363. 

Upon    an     appeal     in     the    federal  An  exception  "to  the   report  of  the 

courts,  the   findings  of  fact  made  by  the  referee   and   to   each  and  every   part 

lower    court   are    conclusive,  and    the  thereof,  both  as  to   its  findings  of  fact 

laini:  Is  true  where  the  facts  found  bv  a  and  contlusions  of  law."     Wheeler  i>. 

refrree    In    a    Stale    jurisdiction    are  Billings,  38  N.  Y.  363. 

called  in  question  in  a  federal  court  as  An  exception  "to  the  several  findings 

not   being   sustained   by  the  evidence,  of  fact  and  the  conclusions  of  law  con- 

Melendy  n.    Rice,    Is   Alb.  L.  J,  J67.  tained    In   the    report  of   the   referee 

Caaipart  Norris  v.  Jackson,  9    Wall,  herein."     Goodrich   v.  Thompson,   44 

(U.S.)  .37.  N- Y.335. 

I.  llugg  V.  Shank,  17  Civ.  Pro.  Rep.  An    exception   to   the   "conclusiona 

(N.  Y.)iiS.  of   law  and  to   each   and  every   part 

*.  Califru  Hlllhouse,  3  Minn,  ^ii;  thereof."     Lefler  v.  Field,  50  Barb. 

Hepburn  v.  Montgomery,  %  Civ,  Pro.  (N.  Y.)  407. 

Rep.(N.Y.)344;  Graham  r.  Chrystal,  An  exception  "to  each  of  the  ftnd- 

33  How.  Pr.  (N,  Y.)  387;  37  How,  Pr.  ings  of   law    of    the   referee    in    thia 

(N.  Y.)  379;   1  Keyes  (>L  Y.)  31;  3  action."     Riler  v.  SeztoQ,  33  Hun  (N. 

Abb.   App.    Dec.    (N.  Y.)    263;  Van  Y.)  145. 
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An  exception  "to   all  the  referee's  Kelly,  40  N.  Y.  556;  O'Neill  z\  James, 

findings,  and  each  and  every  of  them."  43  N.  Y.  84;  Requa  v.    Rochester,  45 

Ward  V  Craig,  87  N.  Y.  550.  N.  Y.  129;  6  Am.  Rep.  52;  Ayraulti*. 

An  exception  "to  each  of  the  con-  Pacific  Bank,  47  N.  Y.  570;    7    Am. 

elusions  of  law."     Hepburn  v,  Mont-  Rep.  489;  Hayden   v,  Demets,  53  N. 

gomery,   5    Civ.    Pro.   Rep.   (N.   Y.)  Y.425:  34  N. '^.  Super.  Ct.   344;  Mc- 

244.  Ginley  v.  U.  S.    L.  Ins.  Co.,  77  N.  Y, 

An  exception  to  the  report  "for  va-  ^95 ;  Schile  v.  Brokhahus,    80  N.   Y. 

rious  other  errors,  insufficiencies,  and  614;  Smedis  v,  Brooklyn,  etc.,  R.  Co., 

inaccuracies."  Oppenheimerr.  Walker,  88  N.  Y.  23;  Angevine  v.  Jackson,  103 

7  Hun  (N.  Y.)  34;  5  Thomp.  &  C.  (N.  N.  Y.  470;  Fitch  7^  Livingston,  7  How. 

Y.)  328.  Pr.  (N.  Y.)  410;  Keller  v.   New  York 

And  compare  Bill  op  Exceptions,  Cent.  R.  Co.,  24  How.  Pr.  (N.  Y  )  1S4; 
vol.  2,  p.  220;  Bain  v.  Whitehaven,  etc.,  Coghlan  v.  Dinsmore,  35  How.  Pr.  (N. 
R.  Co.,  3  H.  L.  Cas.  16;  Moore  r.  Bank  Y.)4i6;  Lansing  v.  Wiswall,  5  Den. 
of  Metropolis,  13  Pet  (U.  S.)  302;  (N.  Y.)  218;  Kluender  v.  Lynch,  4 
Camden  v,  Doremus.  3  How.  (U.  S.)  Keyes  (N.  Y.)  364;  2  Abb.  App.  Dec. 
53o;Stimp8on  r.  Westchester  R.  Co.,  (N.  Y.)  538;  O'Donnell  r\  New  York, 
4  How  (U.  S.)  380;  Maxwell  v.  New-  etc.,  R.  Co.,  8  Daly  (N.  Y.)  413;  Snell 
bold,  18  How.  (U.  S.)  511;  Johnston  v.  v,  Snell,  3  Abb.  Pr.  (N.  Y.;  430;  Reab 
Tones,  I  Black  (U.S.)  209,  Rogers  v,  v.  McAlister,  8  Wend  (N.  Y.)  109; 
The  Marshal,  i  Wall.  (U.  S.)  644;  Mann ».  Eck ford,  15  Wend.  (N.  Y.) 
Harvey  v.  Tyler,  2  Wall.  (U.  S.)  328;  510,511 ;  Norman  i^.  Wells,  17  Wend. 
Springfield,  etc..  Ins.  Co.  v.  Sea,  ai  (N.  Y.)  143 ;  Krumm  v.  Beach,  25  Hun 
Wall.  (U.  S.)  158:  Beaver  v,  Taylor,  93  (N.  Y.)  296;  Taylor  v,  Ketchum,  35 
U.  S.  46;  Washington,  etc..  R.  Co.  v.  Hun  (N.  Y.)  302;  5  Robt.  (N.  Y.) 
Varnell,  98  U.  S.  479 ;  Stockwell  r.  U.  520 :  Van  Ostran  v.  New  York,  etc.,  R. 
S.,  3  Cliff.  (U.S.)  301;  Baker  r.  Joseph,  Co.,  35  Hun  (N.  Y.)  598;  Merritt  r. 
i6Cal.  !73;  Payne  v  Treadwell,  16  Seaman,  6  Barb.  (N.Y.)  330;  McBur- 
Cal.  248;  Hicks  T/.  Coleman,  25  Cal.  ney  r.  Cutler,  18  Barb.  (N.  Y.)  203; 
146 ;  Brown  r.  Kentfield,  50  Cal.  132;  Robinson  v.  New  York,  etc.,  R.  Co.,  27 
Russell  7*.  Branham,8  Blackf.  (Ind.)  Barb.  (N.  Y.).5i9;  Elton  t/.  Markham, 
277;  White  Water  Valley  Canal  Co.  v.  20  Barb.  (N.  Y.)  346;  Frantz  v,  Ire- 
Dow,  i  Ind  141;  Carter  T^  Hanna,  2  land,  66  Barb.  (N.  Y.)  386;  Rider  v. 
Ind.  45 ;  Houston  v.  Houston,  4  Ind.  Union  India  Rubber  Co.,  4  Bosw.  (N. 
139;  Wakeman  t;.  Jones,  5  Ind.  456;  Y.)  179;  Mayor, etc., of  N.Y.  r.  Hamil- 
Anderson  v.  Fry,  6  Ind.  76 ;  Stump  i/.  ton  F.  Ins.  Co.,  10  Bosw.  (N.  Y.)  554; 
Fraley,  7  Ind.  679;  Jolly  v,  Terre  French  v.  White,  5  Duer  (N.  Y.)  257; 
Haute  Drawbridge  Co.,  9  Ind.  417;  Roe  r.  Roe,  40  N.  Y.  Super.  Ct.  i; 
Fleming  t'.  Potter,  14  Ind.  486;  Torr  Daly  t;.  Byrne,  43  N.  Y.  Super.  Ct. 
V,  Torr,  20  Ind.  128;  Aurora  t».  Cobb,  261 ;  Sun  Printing,  etc.,  Assoc,  xk  Trib- 
21  Ind.  511 ;  Ammerman  t*.  Crosby,  26  une  Assoc.  44  N,  Y.  Super.  Ct.  136; 
Ind.  454;  Jemison  i;.  Walsh,  30  Ind.  Gumb  r.  Twenty-Third  St.  R.  Co.,  53 
388;  Ohio  Ins.  Co.  v,  Edmondson,  5  N.  Y.  Super.  Ct.  469;  Adams  v.  State, 
La.  295;  Clark  t*.  Conway.  23  Mo.  438;  29  Ohio  St.  587;  Taylor  v.  Leith,  26 
Haggart  v.  Morgan,  5  N.  Y.  422 ;  Jones  Ohio  St.  4^4 ;  Adams  v.  State,  29  Ohio 
i\  Osgood,  6  N.  Y.  23^;  Sands  v.  St.  417;  Marietta, etc.,  R.Co  r.  Strader, 
Church,  6  N.  Y.  357 ;  Hunt  v,  Maybee,  29  Ohio  St.451 ;  Railway  v.  Probst,  30 
7  N.Y.  266;  Hart  v,  Rensselaer,  etc.,  R.  Ohio  St.  104;  Serviss  v,  Stockstill,  30 
Co.,  8  N.Y.  37;  59  Am.  Dec.  447;  Ohio  St.  432 ;  Fitzgerald  v.  Cross.  30 
Acker  v.  Ledyard,  *8  N.  Y.  66;  Booth  Ohio  St  450;  Berry  v.  State,  31  Ohio 
r.  Swezev,  8  N.  Y.  276;  Howland  v.  St.  224;  27  Am.  Rep.  506;  Western 
Winetts,9  N.  Y.  170;  Caldwell  v,  Ins.  Co.  f.  Tobin,  32  Ohio  St.  88;Mc- 
Murphy,  11  N.  Y.  416:  Decker  T'.  Ma-  Kee  v,  Hamilton,  ^^  Ohio  St  11; 
thews,  i  >  N.  Y.  320;  Magie  zk  Baker,  14  Powers  r.  Hazelton,  etc.,  R.  Co.,  33 
N.  Y.  435;  Oldtield  v.  New  York,  etc.,  Ohio  St.  438;  Union  Ins  Co.  v,  Mc- 
R  Co.,  14  N.  Y.  314,  31^;  Winchell  T'.  Gookey,  33  Ohio  St.  563;  Eanta  v. 
Hicks,  18  N.  Y.  558:  Day  r.  Roth,  18  Martin,  38  bhioSt.5;6;  Carskadden  v, 
N.  Y.  448:  Chamberlain  v.  Pratt,  33  Poor  man,  10  Watts  i  Pa.),  82:36  Am. 
N.  Y.  52;  MageeT'.  Badger,  34  N.  Y.  Dec.  145;  Harman  7'.  Lynchburg,  33 
347 ;  90  Am.  Dec.  691 ;  Buck  v.  Rem-  Gratt.  ( Va.)  43.  But  see  Bowman  v. 
sei,  34  N.  Y.  383;  Stone  t'.  Western  Cudworth,  31  Cal.  150;  McCreeryi?. 
Transp.  Co.,  38  N.  Y.   242 ;  Walsh    z\  Everding,  44  Cal.  249. 
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the  courts  do  not  insist  on  the  same  strictness  of  specification  as 
where  exceptions  are  taken  to  a  judge's  charge.* 

b.  Record  on  Appeal. — The  record,  consisting,  in  general,  of 
the  summons,  the  pleadings,  the  order  of  reference,  the  judgment, 
and  the  exceptions  taken  to  the  rulings  of  the  referee,  should  be 
so  prepared  that  the  errors  complained  of  may  appear  on  its 
face,*  But  only  so  much  of  the  evidence  and  proceedings  should 
be  incorporated  as  is  necessary  to  present  the  points  relied  upon 
as  ground  of  error,*  Anything  more  serves  only  to  increase  the 
expense  of  clients,  to  augment  the  labor  of  the  appellate  court, 
and  to  confuse  rather  than  enlighten  the  case.*  In  making  up 
the  record,  much  is  to  be  left  to  the  discretion  of  the  referee  who 
tried  the  case,  and  it  is  for  him  to  determine  what  actually  hap- 
pened on  the  trial  before  him.'  In  case  of  doubt  as  to  words, 
resort  may  be  had  to  the  minutes  of  the  stenographer.* 

1.  Newlin  v.  Lyon,  4<)  N.  Y.  66i.  In  appear  plajnij,  and  not  by  Inference  or 
thii  case  the  court,  by  Folger,  J.,  said:  conjecture.  Clark  v.  Donaldion,  49 
"II  li  clflimed  that  the  exception  to  the  How.  Pr.  (N,  Y.)  63. 
conclusion  01'  law  of  the  referee  in  S.  Tweed  v.  Davia.  I  Hun  (N.Y.)  J5J. 
which  the  judgment  is  contained,  i»  4.  Duntap -'.  Hawkln»,  I  Thorap.'& 
too  broad  and  general,  covering  that  C.  (N.  Y.)  298;  Rvan  v.  Wavie,  4  Hun 
part  of  the  conclusion  and  judgment  (N  Y.)  804:  Marckwald  v.  Oceanic 
which  i«  good  as  well  as  that  part  Steam  Nav,  Co.,  8  Hun  (N.  Y.l  547; 
which  ia  ill.  Were  it  an  exception  to  a  Magic  v.  Baker,  14  N.  Y.  43^;  Jewell 
charge,  or  to  a  refusal  to  charge  as  re-  v.  Van  Steenburgh.  t,S  N.  Y.  6jl  How- 
quested,  thU  claim  might  be  enter-  land  i'.  Woodruff,  60  N.  Y.  71;. 
tained.  Where  a  charge  la  good  in  6,  Cam)  v.  Conner,  4  Abb.  N.  Cm, 
part  and  ill  in  pari,  the  exception  muit  (N.  Y.)  148;  Tweed  v.  Davis,  i  Hun 
point  out  the  very  part  which  i«  ill,   so  (N.  Y.)  lija. 

that  the  court  may  have  its  attention  In  the  latter  cace  the  court  1)_t  Dan- 
direcled  ipecilical'ly  to  It.  and  mav  then  iels,  J„  aaid:  "It  is  not  intended  to  be 
make  a  correction,  and  so  of  a  refusal  aflirnied.  that  the  court  can  enter  upon 
to  charge  as  requested  on  such  occa-  the  aolulion  of  the  inquiry,  whether  a 
■ions,  as  all  takes  place  fori  fi'siu  by  particular  occurrence  transpired  upon 
an  explicit  and  pointed  exception,  the  the  trial,  which  the  presiding  justice 
court  is  saved  the  labor  of  separating  may  hare  rejected  as  forming  no  part 
the  correct  from  the  incorrect,  the  lat-  of 'ihe  proceeding,  for  that  is  neces- 
ter  is  drawn  sharply  into  notice,  and  sarilv  within  the  province  of  the  jus- 
errors  mav  be  avoided.  And  the  pre-  tice  settling  the  case  or  bill.  He  must 
sumption  is  that  such  would  be  the  decide,  from  the  evidence  before  him, 
case.  But  here  the  conclusion  of  law  whether  disputed  evidence  was  given, 
isfoundand the judgmentis pronounced,  or  contested  excepliona  were  taken, 
and  the  case  passes  from  the  considera-  And  for  that  purpose,  he  mav  hear  and 
lion  of  the  judge  or  the  referee;  after  consider  the  affidavits  of  llie  pnrlies 
that  the  exception  comes,  and  after,  the  and  their  counsel,  inspect  their  notes 
power  in  the  court  to  rectity  ha?  passed  as  well  as  his  own,  and  consult  his 
awav.  And  be  it  ever  so"  exact  and  own  recolleciion,  as  well  as  other  ac- 
pointed  the  exceplion  affords  no  infor-  cessible  means  of  information,  for  the 
mation  which  may  be  availed  of  for  purpose  of  settling  the  controversy 
correction  and  avoidance  of  error,  so  between  the  parties  concerning  what 
that  the  reason  fails  for  holding  the  may  have  actually  taken  place.  Be- 
party  to  the  »tricl  but  salulary  rule  en-  yond  that,  it  does  not  seem  practicable 
forced  as  to  exceptions  taken  in  open  10  extend  the  investigation,  otherwise 
court."  there  would   be  danser  of  protracting 

3.  Cooper  on   Referees   and    Refer-  the     litigation    indefinitely,    resulting 

encej.  pp.  118,  ijj.   So.  if  an  erroneous  from  a  single  controversy.'' 

ruling  adverse   to    the    appellant  was  t.  Nelson    v.    New    York,    etc.,  R> 

nude,    this    fact   should    be   made    to  Co.,  1  Month.  L.  Bui.  15. 
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c.  Review  of  Referee's  Decisions  on  Appeal. — Where 

final  judgment  may  be  entered  on  a  referee's  report,  the  proper 
method  of  correcting  errors  committed  during  the  trial  before  the 
referee  is  by  appeal,^  in  which  the  burden  of  showing  error  is 
upon  the  excepting  party.*  But  the  finding  of  a  referee  is  to  be 
regarded  by  an  appellate  court  as  having  the  same  force  and 
weight  as  the  verdict  of  a  jury  ;  and  will  not  be  disturbed  unless 
clearly  against  the  weight  of  evidence.^  Where,  however,  there 
are  material  findings  of  fact  which  are  clearly  against,  or  unsup- 
ported by,  the  evidence,*  or  without  any  evidence  tending  to  sus- 
tain them,^  or  where  erroneous  conclusions  of  law  are  drawn 
from  the  facts,®  the  judgment  will  be  reversed.  But  even  though 
the  conclusions  of  law  be  erroneous,  if  the  judgment  actually 
rendered  is  proper  upon  the  facts,  no  reversal  will  be  ordered.^ 
Nor  will  the  finding  of  a  referee  be  set  aside  upon  appeal,  if  the 
evidence  before  the  appellate  court  is  conflicting.®  So,  where 
there  is  some  evidence  to  sustain  every  material  finding  of  the 
referee,  his  report  will  not  be  set  aside  upon  a  bare  preponder- 
ance  of  evidence  against  some  of  his  findings.® 

d.  Presumptions  on  Appeal.— Upon  appeal  from  a  judg- 
ment entered  upon  the  report  of  a  referee,  every  intendment  of 

1.  Cooper  on  Refereea    and    Refer-  3  ^*  Y.    Supp.    193;    In  re    Eisner** 

ences,  p.  139.  Estate,  5  N.  Y.  Supp.  30;    Holmes   v. 

a.  White  V,  Reviere,  57  Ga.  386.  Young,  53  Hun  (N.  Y.)  638;     SUnlej 

8.  Knowleft    v.    Joost,    13    Cal.  620;  v,  Pickhardt,   57  N.  Y.  Super.  Ct.  147; 

Noonan  v.  Hood,  49  Cal.  293;  Whicher  Deach  v.  Perry,    $3  Hun   (N.  Y.)  638; 

V.  Steamboat   Ewing,    21     Iowa    240:  Perry   v,   Hardison,    99   N.  Car.    21. 

Lyons  v.  Harris,  73  Iowa    292;    Gim-  Compare  0\idy}Le  v.  Whiting,  54  Hun 

bci  V.  Pignero,  62  Mo.  240;     Fitch    v.  (N.  Y.)  636.     But  see  Carter  v.   Mun- 

Archibald,  29  N.  J.  L.  160;     Watkins  son,  27  Neb.  172. 

V.  Stevens,  4  Barb.  (N.  Y.)  168;  In  re  It  is  not  competent  for  the  appellate 

Odell's  Estate,    4    N.  Y.    Supp.    463;  court  to  say  that  evidence  entitling  a 

McCarthy  v,  Teale,  51    Hun    (N.  Y.)  referee  to  pass  upon  a  question  of  fact 

638.     Compare  Davis  v,  Allen,    3    N.  does  not  sustain  his  conclusions.    Kirk- 

Y.  168;  Quackenbush  v,  Ehle,  5  Barb,  land  v.  Cureton,  4  S.  Car.  122. 

(N.  Y.)  469;  Vansteenburgh  v,  Hoff-  4.  Cooper    on   Referees  and  Refer- 

man,  15    Barb.   (N.  Y.)    28;    Sinclair  ences,  p.  141;  Matthews  t>.  Coe,  49  N. 

V.  Tallmadge,  3s  Barb.  (N.  Y.)   602;  Y.57;  Meacham  v.  Burke,  54  N.Y.  217. 

Smith  V,   McCluskey,    45    Barb.     (N.  5.  New  Tork  Co6e  Civ.  Pro.,  §  993; 

Y.)  610;  Hoogland  v.  Wight,  7  Bosw.  Mason  r.  Lord,  40  N.  Y.484.    In  Nevf 

(N.  Y.)  394;  Roth  V.  Colvin,    32    Vt.  Tork^  moreover,  a  refusal  to  make  any 

125;  Thayer    t^  Central    Vt.   R.  Co.,  finding   whatever  upon   a  question  of 

60  Vt.  214.    And  see  supra^  this  title,  fact,  when  a  request  to  find  thereupon 

p.  70a,  note  5.  is  seasonably  made  by  either  party,  is 

Hence,  the  findings  of  a  referee  will  a  ground  of  appeal.    New  Tork  Code 

not  be  disturbed  when  the  evidence  is  Civ.  Pro.,  §  993. 

conflicting,   or  there   is   any   evidence  6.  Hickok    v.   Bliss,     34  Barb.  (N. 

tending  to  sustain  them.      Marshall    v,  Y.)  331. 

Bumbv,     25     Fla.    619;     Southbridge  7.  Scott  v,  Pilkington,  15  Abb.  Pr. 

Sav.  ^ank   v.  Mason,    147  Mass.   500;  (N.  Y.)  280;   Christensen  v.  Kolby,  23 

Mayer  v.  Hazard,  49  Hun  (N.  Y.)  322;  N.  Y.  Week.  Dig.  87. 

Curtice  v.  West,  50  Hun    (N.   Y.)   47;  8.  Keller  v.  Sutrick,  22  Cal.  471. 

Van  Bjkkelein  v.Berdell,  50  Hun    (N.  9.  Ruth  r.  Ford,  9  Kan.  17;  Owen  v. 

Y.)  6oq;  Snyder  v.  O'Connor,  50  Hun  Owen,  9  Kan.  91  ;  Clouch  v.  Moj'er,  23 

(N.  Y.)  604;    In  re  Fithian's   EsUte,  Kan.  404. 
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which  the  evidence  wilt  admit,  is  to  be  made  to  sustain  the 
report  and  to  supply  the  facts  necessary  to  justify  it*  Thus, 
where  a  finding  of  facts  essential  to  support  a  judgment  is  not 
directly  expressed  by  the  referee,  it  will,  on  appeal,  be  assumed, 
provided  there  is  evidence  in  the  case  which  might  have  clearly 
justified  such  a  finding  ;*  or,  in  other  words,  a  general  conclusion 

L  SeePRRSUMPTioNS,  vol.  lOiP- 49;  Galtant,  61  N.  Y.  365;  Tomllnson  f , 

Donahue   v.   Cromartie,   3t    Cal.   80;  Major,  etc.,  of   N.  Y..   44N.Y.60S; 

Hoytf.   Hoyt,  8   Bobw.  (N.   Y.)   511;  Fro«t  i-.  Smith,  7  Bosw.  (N.  Y.)    loS; 

Drainerd  v.   Dunning,   30  N.  Y.  an  ;  Tryon    i>.  Baiter,  7  Lana.  (N.  Y.)  s"- 

Hill  I'.  Grant,  46  N.  Y.  496;  Meacbam  i.     Grant   v.  Morse,   33  N.  Y.   333; 

v.  Burke,  54  N.Y.  317-  Valentine  v.  Conner,  40   N,   Y.  354; 

Id  Hill  V.  Grant,   46  N.   Y.  496,  the  Chubbuck  v.   Vernam,   41  N.   Y.  433; 

court  by   Church,  C.  J.,  said :     "H  the  Walsh  v.  Powere,  43  N,  Y,  13;  3  Am, 

findings  of  a  referee  are  am bfguous,Chat  Rep.  654;  Oberlander  v.  Spiess,  45  N. 

constructionwitlbeadoptedwhichwill  Y.  175;   Erlckson  ii.  Quinn.  47  N.   Y. 

■uBtainthe  judgment  rather  than  that  410;    Cook  v.  Whipple,  55  N.  Y.  165; 

whichwillleadtoarever»al,Theruleis  Parkert^.  Baxter.86  N.Y.  586;  igHua 

tbat   the   findings   are  to  receive  the  (N.  Y.)  410;  Sinclair  v.  Talmadge,  35 

most  favorable  construction  o(  which  Barb.  (N.Y.)  6o3;  Bancker  i'.  Mayor, 

they  are  capable,   (or  the  purpose  of  etc.,  of   N.  Y.,  8   Hun    (N.   Y.)   409; 

upholding  the  judgment."  Whittaker  v.  Chapman,  3  Lans.  (N.  Y.) 

Thus,  where  a  cause  was  referred  to  155;  Westcott  r.    Fargo,   6  Lans.   (N. 

three  referees,    of    whom    only    two  Y  )  315;  63   Barb.  (N.    Y.)  349;  61  N. 

signed  the   report  it  will  be  presumed  Y.  543;  19  Am.  Rep.  300;    Bennett   *, 

OQ  appeal,  in  the  absence   of  anything  Agricultural  Ins.  Co.,  15  Abb.  N.  Gas. 

to  the  contrary  on  the  record,  that  all  (N.Y.)  334;    Wells  r.   Ross,6N.   Y. 

the  referees  met  and  heard  the  parties.  Week.  Dig.  154.    And  comfarr  Vielev. 

Yaes   V.  Ru»8ell,   17  Johns.  (N.  Y.)  Troy,  etc.,  R.  Co.,  ta  N.  Y.  184. 

461.  In  Walsh   v.   Powers,  43   N.   Y.  37; 

So  it  will  be  presumed  that  the  ref-  3  Am.  Rep  654:  the  court   by   Allen, 

eree,  in  determining  the  case,  consid-  T.,  said  :  "While  every  intendment  will 

ered  all  the  competent  testimony,  and  be  in  support  of  a  judgment,  and  noth- 

that  he  found   from  the  evidence  not  ing  will  be  taken  by   inference  against 

only  all  the  facts    necessary  to  sustain  it  upon  appeal,  this  court  cannot  infer 

his  conclusions  of  law,  but  also  all  the  or  assume  tlie  eiistence  of  a  fact  lying 

facts  warranted  by  the  evidence.     Val-  at  the  foundation  of   the  action,  In  the 

*          "              40  N.Y.  357;  War.  absence  of  any  finding  upon   the  sub- 


ncr  i>.  Warren,  46  N.  Y.  335;   Lewis  v.  ject.   or  evidence   warranting   such   a 

Greider,  49  Barb.  (N.  Y.)  606;   Mat-  finding.      Omissions   and  delects  In  ■ 

thews  V.  Coe,  56  Barb.  {N.  Y.)  430;  49  finding  may  be  supplied   by  inference, 

N.Y. 57:  Kempleo.Darrow,  39  N.  Y.  but  not  the  entire   want  of  finding,  in 

Super.    Ct   451;     Trron   v.    Baker,   7  the  absence  of  evidence  of   the  necea- 

Lana.  (N.  Y.)   .^ii ;  Taicott  f.   Smith,  sary  fact  appearing  in  the  case." 

30  N.Y.  Week  Dig.  563.     Accordingly,  in  Meyer  i-.  Amidon,  45    N.  Y.  169, 

when  the  record  does  not  contain  any  which   was   an  action    Cor   false    end 

of  the  evidence,  but  merely  the   find-  fraudulent  representations,  the  referee 

lags  of  tact,  it   will   be  presumed  that  found  that   the  representations   made 

there  was  no  evidence  from  which  any  by  the  defendant  were   false,  that  the 

other  fact  could  be  found.      Stoddard  plaintiffs   were    induced   by  them   to 

V.  Whiiing,  46  N.    Y.  631.     And  so  give  credit  to  the  party   making  them, 

when  the  record  does  not  show  that  it  and  that  damages  ensued  therefrom  to 

contains  all  the  evidence  given  on  the  the  plaintiffs,  but   upon  the  request  of 

trial,  or  all  bearing  on  the  findings  of  the  defendant's   counsel   to   find   that 

fact  sought  to  be   reviewed,  the  appcl-  the    statements     were   made   without 

Ute  court  will   assume   that   the  evi-  fraud      or    Intent      to      deceive,      he 

dence  was  sufficient  to  uphold  the  find-  refused  to  find  "otherwise  than  as  con- 

i°gs  of  fact.      Spence  t>.  Chambers,  39  tained  in  his   finding  of  fact."     It  was 

Hun  (N.Y.)  19s;  Porter   w.  Smith,  7  held  that  Id   order  to  sustain  the  judg- 

Cir.  Pro.  Rep.<N.  Y.)  195;  Phillip  u.  ment,  the  court  would  not  presume  the 
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will  be  held  to  embrace  every  finding  of  fact  essential  to  uphold 
the  judgment  founded  on  it,  where  the  evidence  in  the  case  will 
fully  warrant  such  finding,  and  there  appears  no  finding  that 
shows  the  judgment  to  be  erroneous.*  Similarly,  where  the  rec- 
ord does  not  contain  all  the  evidence,  the  appellate  court  cannot 
decide  that  the  findings  of  the  referee  are  contrary  to  the 
evidence,  but  will  presume  that  they  are  correct.* 

e.  Effect  OF  Reversal  of  Judgment  on  Order  of  Ref- 

ERENCE. — In  New  York  it  is  held  that  the  reversal  of  a  judgment 
entered  upon  a  referee's  report  does  not  of  itself  vacate  the  order 
of  reference,  and  allow  the  action  to  be  tried  by  a  jury  ;^  the 
order  of  reference,  unless  vacated  by  the  order  of  reversal,  or  by 
a  motion  made  for  that  purpose,  continues  in  force,^  and  the 
cause  may  be  tried  by  the  same  person  as  at  first,  or  the  court 
may  appoint  a  new  referee,  even  in  cases  where,  without  the  con- 
sent of  the  parties,  no  reference  could  have  originally  been 
ordered.* 

18.  Feci  of  Beferees. — The  referee  receives  in  general  a  com- 
pensation fixed  by  statute,  unless  the  parties,  at  or  before  the 
commencement  of  the  hearing,  consent  to  a  different  rate.®    If 

finding  of  the  necessary  fact  of  fraud  of  compulsory  reference,  and  in  which 

or  intent  to  deceive  on  the  part  of  the  the  court  seemed  to  make  a  distinction 

defendant.       Compart!    Comstock    v,  between  a  compulsory  order  of  refer- 

Ames,  I  Abb.  A  pp.  Dec.  (N.  Y.)  411.  ence  and  one  made  by  the  consent  of 

The  principle  stated  above  in  the  the  parties.    See,  however,  in  ihis  con* 

text  has  no  application  to  the  subject  nection,  Cooper  on  Referees  and  Ref- 

of  costs,  over  which  the  referee  has  no  erences,  p.  149. 

jurisdiction.      Fuller  v,   Conde,  47  N.  4.  Catlin  v,  Adirondack  Co.,  81   N. 

Y.  9?.  Y.  379;  19  Hun  (N.  Y.)   389.    Com- 

1.  Dewey  v.  Niagara  Co.,  4  Thomp.  pare  Bissell  v,  Hamlin,  13  Abb.  Pr. 
&  C.  (N.  Y.)  609;  2  Hun  (N.  Y.)  395;  (N.  Y.)  28. 

Gibson  v.  Stetzer,  3  Hun  (N.  Y.)  540;  6    Carter  v,  Wallace,  3  How.  Pr.  N. 

Grant  r.  Morse,  22  N.  Y.323.  S.  (N.  Y.)  350;  Masten  v.  Budington, 

2.  Murray  i*.  Kelley,  23  Kan.  666.  18  Hun  (N.  Y.)  105:  Murphy  v,  Win- 
Comfare  Porter  v.  Hall,  1 1  Kan.  514;  Chester,  35  Barb.  *(N.  Y.) '620.  But 
Fell  T'.  New  York  Locomotive  Works,  compare  Billings  v.  Vanderbrek,  15 
50  Hun  (N.  Y.)  602.  How.  Pr.  (N.  Y.)  295. 

Where  none  of  the  evidence  is  pre-  6.  Compare  New  Tork  Code  Civ. 

served,    and   there  is  no    affirmative  Pro.,  §  3296;  People  v.  Continental  L. 

showing  to  the  contrary,   it  will   be  Ins.  Co.,  15  N.Y. Week.  Dig.  569;  Chase 

presumed  that  the  referee  heard  and  v.  James,  16  Hun  (N.  Y.)  14,  in  which 

decided  the    issues  submitted,     upon  case  the  reasons  why  a  compensation 

testimony     applicable     thereto,    and  other  than  the  statutory  one  should  be 

properly  admissible  under  the   plead-  agreed  upon  prior  to  the  trial  are  stated 

ings.    Simpson  v.  Woodward,  5  Kan.  by  Learned,  P.  J.:  *'Such  agreements  as 

571.  to  compensation  ought   always  to  be 

8  Carter  v.  Wallace,  3  How.  Pr.  N.  made  before  the  referee  has  accepted 
S.  (N.  Y.)  350;  Catlin  v.  Adirondack  his  office.  When  made  during  the 
Co.,  81  N.  "Y.  379;  19  Hun  (N.  Y.)  progress  of  the  trial,  they  areofdoubt- 
389;  Kiersted  v.  Orange,  etc.,  R,  Co.,  ful  propriety.  After  the  referee  has 
^4  How.  Pr.  (N.  Y.)  41;  Shuart  v.  commenced  to  act,  if  either  party  pro- 
Taylor,  7  How.  Pr.  (N.  Y.)  252.  poses  that  the  referee  shall  have  a 
Compare  White  v.  Smith,  i  Lans.  (N.  greater  sum  than  the  statute  pre- 
Y.)  469.  But  see  contra  Devlin  v,  scribes,  the  other  cannot  refuse.  He 
Mayor,  etc..  ^4  How.  Pr.  (N.  Y.)  11;  is  justly  afraid  that  such  refusal  may 
6  lialy  (N.  V.)  486;  which  was  a  case  prejudice    the     referee    against   him. 
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the  parties  so  agree,  the  rate  must  be  definitely  fixed,'  Where 
the  parties  do  not  consent,  the  referee,  if  unwilling  to  accept  the 
statutory  fees,  should  decline  the  reference.  A  declaration  that 
he  will  proceed  with  the  hearing,  that  he  will  expect  a  higher 
rate  of  compensation  from  the  prevailing  party,  and  that  he  will 
hold  the  report  as  security  for  its  payment,  will  be  sufficient 
ground  for  his  removal  *  And  so,  where  a  referee,  after  the  case 
was  finally  closed  and  submitted  to  him,  applied  to  the  parties 
and  their  attorneys  to  have  his  fees  fixed  at  a  sura  in  excess  of 
the  statutory  rate,  it  was  held  proper  ground  for  setting  aside 
the  report.' 

A  referee  is  not,  in  general,  entitled  to  his  fees  in  advance  of 
the  hearing;  nor,  in  fact,  until  the  report  is  actually  made,*  that 
is,  signed  and  ready  for  delivery.'  It  is  said  that  on  sufficient 
grounds  the  court  would,  perhaps,  require  the  deposit  of  money 
to  meet  the  fees  of  the  referee  before  requiring  him  to  proceed, 
but  that  such  requirement  would  rest  on  something  unusual  and 
peculiar  in  the  particular  case.* 

An  attorney,  though  not  liable  himself  for  the  fees  of  the  ref- 
eree,' can  bind  his  client  by  a  stipulation  to  pay  an  increased 
referee's  fee,* 

On  the  other  hand,  a  party  lOmetlTnes  v,  Clapp,  ;fS  Hun  (N.  Y.)  540.      Coat- 

thinks  it  is  a  wise  measure  to  be  the  fare  In  re  Kraus,  4  Dem.  (N.  Y.)  117, 

Ertt  to  pro|>oBe,  in  the  ret'eree'i  pres-  S.  See  supra,  this  title,  p.  701,  note  4. 

encc,  that    hi*   compensation  ehall  t>e  <.  Ellsworth   v.   Brown,   16  Hun  (N. 

.ome  liberal  sum.    These  inoUves  have  Y.)  1  ;  .st  How.  Pr.  {N.  Y.)  337. 

tended   to    make    attorneys    agree   on  T.   Howell  r.  Kinney,  1  How.  Pr.  (N. 

large  compensation,  each    hoping  that  Y.)   105;  Judson   v.   Gray,   11    N.   Y. 

the  burden  would   Tall  on  the  opposing  40S. 

party.    If,  then,  more  than  the  statutory  The  referee   must   look   to   the  suc- 

fetB  are  to  l)e  allowed,  a  written  agree-  cessful   parlv   for   his    fees.     Geib     v. 

mcnt  fixing  the  exact  fees  agreed  upon  Topping,     S3     N.     Y.    46.      Compare 

thould    be   made    and    signed    before  Perkins  li.  Taylor,  :9  Abb.  Pr.  (N.  Y.) 

the  referee  commences  to  act.     If  he  is  148.     And   the   latter    in  turn  recovers 

nut  satisfied  with  the  statutory  rale  or  them   from   the  adverse  party  as  taxa- 

(he  rate  agreed  upon,  lie  can  decline  to  ble   disbursements.     Clegg   v.  Aikens, 

itr^e."  17  Abb.  N.  Cas.  (N.  Y.)  88. 

1.  Thus  an  agreement,  that  a  referee  8.  Mark  v.  Buffalo,  87  N.  Y.  184. 
maj  charge  the  fair  value  of  his  serv-  Compare  Chase  r.  James,  16  Hun 
ices,  does  not  authoHze  any  charge  in  (N.  Y,)  14;  First  Nat.  Bank  u.  Ta- 
nceas  of  the  statutory  fees.  Chase  V.  maio,  77  N.  Y.  478. 
James.  16  Hun  (N.  V.)  14.  Nor  docs  And  in  Mark  v.  Buffalo,  67  N.  Y. 
in  oral  a^ement  between  ilie  parties,  1S4,  it  was  held  that  when  a  stipulalion 
in  which  it  Is  letl  to  the  referee  to  say  for  fees  higher  than  the  amount  allowed 
what  his  compensation  shall  be,  and  to  by  statute  hai;  been  made  bv  the  nttor- 
fii  it  at  what  he  may  deem  reason-  neys  and  acted  upon  by  the  parties  and 
able.  First  Nat.  Bank  v.  Tamajo,  77  llie  reteree,  the  court  has  no  power,  in 
N.  Y.  476.  -  the  absence  of  fraud  or  collusion,  to  re- 

1.  Devlin  v.  Mayor,  etc.,  of  N.  Y.,  7  duce  the  allowance,  notwithstanding  It 

Daly  (N.  Y.)  466;  reversing  54  How.  may  be  in  excess  of  a  reasonable  and 

Pf-  (N.  Y.)  64.  fair  compensation. 

i.  Greenwood   v,    Marvin,   iq    Hun  Whether    a    receiver    can    consent, 

(N.  Y.)  99.  without  leave  of  court,  to  such  on  in- 

*.  Ellsworth  ».  Brown,  16  Hun   (N.  crease   is  doubtful.    People  v.   Conii- 

Y.)iis6How.Pr.  (N.  Y.)  J37;  Clapp  nental   L.   Ins.  Co,  ij   N.   Y.  Week. 
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nL  BefeB£E8  to  Infobm  tee  Coubt. — In  some  jurisdictions, 
the  persons  performing  the  duties  of  masters  or  commissioners 
under  the  old  equity  practice,  are  called  referees.  The  legal 
principles  applicable  to  these  functionaries  depend  almost  alto- 
gether on  local  statutes.  Where  they  are  of  sufficient  general 
interest  to  require  mention,  they  will  be  found  treated  fully  else- 
where.* 

IV.  Sefebeeb  nr  Mebcahtile  Law. — A  reference,  in  mercantile 
law,  is  a  direction  or  request  by  a  party  asking  credit,  to  the 
person  from  whom  he  expects  it,  to  call  on  some  other  person 
named — the  referee — in  order  to  ascertain  the  character  or  mer- 
cantile standing  of  the  party  so  naming  him.* 

V.  Seeesees  nr  Lxpe  Xhsukahge. — It  has  been  held  that  a  phy- 
sician, or  other  person,  to  whom  an  insurer  is  referred  for  infor- 
mation by  the  insured,  is  impliedly  the  agent  of  the  party  insured, 
who  is  therefore  bound  by  the  referee's  statements,  and  must 
suffer  if  they  be  false.*  But  this  doctrine  has  in  England  been 
overruled  by  a  more  recent  case,  holding  that  such  referees  are 
not  the  agents  of  the  assured  so  as  to  make  their  fraud,  misrep- 
resentation, or  concealment  that  of  the  assured.* 

'                                  ^^S-  5^    ^^^  ^t  has  been  decided  un-  went  quite  far  enough,  in  instructing 

der  the  New  Tork  statute  that  where  the  jurj,  in  substance,  that,  as  Marsh 

an  assignment  has  been  made  for  the  had  been  referred  to  as  an  acquaint- 

benefit  of  creditors,  the  assignee's  coun-  ance  of  Fish,   the   plaintiff  would  be 

sel,    and    the  several   counsel  for  the  responsible  for  the  truth  and   honestjr 

I                                   creditors,  cannot  make  a  binding  stipu-  of  his  statements,  and  if,    in    point  of 

'                                   lation  to  allow  the  referee  an  increased  fact,  they  were  untrue,   whether   such 

rate  of  compensation.    In  re  Currier,  untruth    originated  in    fraud   or   mere 

8  Daly  (N.  Y.)  119.  negligence,  or  want  of  recollection,  it 

Fees    of  Deputy. — On    the    question  would  avoid  the  policy." 
whether  a  referee  may  charge  for  the  4.  Wheelton  t».  Hafdistry.  8  £.  &  B. 
services  of  a  deputy,  see  supra^   this  232,268;  q2£.  C.L.  232,  268;  review- 
title,  p.  686,  note  5.  ing  all   the  earlier  authorities.    Lord 

1.  See  Auditors,  vol.  i,  p.  1009;  Campbell,  C.  J.,  said  in  this*  case:  "On 
Master  in  Equity,  vol.  14,  p.  919.  behalf  of  the  defendants,  it  has  been 
Compare  supra^  this  title,  p.  660,  note  2.  yery  powerfully  argued  before  us,  that 

2.  Bouv.  L.  Diet.  (15th  ed.),  vol.  2,  the  person  whose  life  is  to  be  insured 
p.  526.  (as  he  is  usually  called,  the  *life*).  and 

8.  Everett    v.    Desborough,  5  Bing.  the  referees  are  always  to  be  considered, 

503;  15  E.  C.  L.  518.     And  see  Aveson  if  not  the   asents  of   the   assured   to 

i.    Kinnaird,    6    East    1S8;  Swete    v.  effect  the    policy,  at   least  the  agents 

Fairlie,  6  Car.  &P.  i;  25  E.  C.  L.  249;  of    the    assured     in    giving    answers 

Williams  v.  Duckett,  cited  in  6  Car.  to      all     material      questions      which 

&  P.3;25  E.C.  L.  250:  VonLindenau  t/.  may   be  put   to   them    respectine;    the 

Desborough,  3  Car.*  &  P.  353;  14  E.  C.  matters  to  which  they  may  properly  be 

L.  343;  Maynard  v,  Rhode,  5  D.  &  R.  interrogated.     Although  this  doctrire 

266;  1  Car.  &  P.  360;  II  E.  C.  L.  418;  has  some  sanction  from  language  which 

Rawls  V.  American   Mut.  L.  Ins.  Co.,  •has  been  used  by  judges,  it  seems  to  me 

36   Barb.  (N.  Y.)  357;    27  N.  Y.  282.  to  be  contrary*  to   principle;  and   the 

And  compare  Fraternal   Mut.  L.  Ins.  decisions  cited  in  support  of  it  admit  of 

Co.  V,  Applegate,  7  Ohio  St.  292.    See  an  explanation,  which    leaves    me  at 

also  I  Greenl.  Ev.  (14th  ed.),  ^  1S2.  liberty  to  condemn   it.     A   policy  may 

In  Rawls  v,  American  Mut.  L.  Ins.  no  doubt  be  framed,  which  shall'  make 

Co.,  36  Barb.  (N.  Y.)  357;  27  N.  Y.  282,  the  assured  liable  for  any  material  mis- 

the court  by  Wright,  J.,  said:  **The  court  representation  or  concealment  by  the 
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EEPHra— (Sec  also  RECTIFY;  Coal,  vol.  3,  p.  287).— See  note  i. 

EBFIHBMBKT— {See  also  Indictment,  vol.  10,  p.  552).— 
A  refinement,  in  stating  a  criminal  charge,  is  understood  to  be 
the  verbiage  which  is  frequently  found  in  indictments,  in  setting 
forth  what  is  not  essential  to  the  constitution  of  the  offense,  and 
therefore  not  required  to  be  proved  on  the  trial.' 

BEFOBHATIOH  Of  IVSTR1IKEHT8.— (See  also  Alteration  of 
Instruments,  vol.  i,  p.  497 ;  Equity,  vol.  6,  p.  683;  Fraud,  vol. 
8,  p.  635 ;  Mistake,  voL  15,  p.  625 ;  Rescission;  Specific  Per- 
formance.) 

I.  The  Rule,  713.  ^"-  PIe«(Iin«,  720. 

IV.  Evidence     (See  Mistake,  vol.  t«, 
II.  Juriadiciion,  719,  p.649),  jao. 

L  The  Sitle. — When  an  ^reement  is  made  and  reduced  to 
writing,  but  through  mistake,  inadvertence,  or  fraud,  the  writing 
fails  to  express  correctly  the  contract  really  made,  a  court  of 
equity  will  reform  the  instrument  in  conformity  with  the  real 
intention  of  the  parties.' 

'life'or  the  refereei;  but  what  we  have  as  to  whether  the  InronnationtsElncere 
to  consider  ii,  whether,  where  the  policr  can  it  be  permitted,  where  Ihe  Dirurer, 
contain*  no  express  condition  ior  thJi  wiihout  any  blame  being  imputable  to 
purpose,  and  ii  made  on  a  declaration,  the  assured,  has  allowed  himeeir  to  be 
bj  ihe  assured,  that  they  believe  the  deceived,  that  he  shall  be  able  to  tay  to 
•iaiemenls  or  the  'life'  and  the  Telereei  the  assured  :  'You  warranted  all  the  in- 
to be  true,  the 'life' and  the  referees  are  formation  I  receive  to  be  true;  and, 
■lill  the  agents  of  the  assured  in  the  hnving  received  vour  premiuiiis  for 
Tranner  contended  for.  In  the  first  many  v en rs.  now  the  life  drops,  I  tell 
pbce  it  seems  rather  strange,  If  they  you  I  was  incautious,  and  the  policy  I 
are  employed,  not  in  any  respect  to  gave  ^ou  Is  a  nullity.'  The  uberrima 
negotiate  or  to  effect  the  insurance,  but  J!des  is  to  be  observ'ed  with  resoect  to 
only  to  give  information  as  to  facts  ex-  life  insurances  as  well  as  marine  inFur- 
duKLvely  known  to  themnelvCB,  they  ances.  The  assured  is  aluays  bound, 
thould  be  denominated  agents.  It  often  not  only  to  make  a  true  answer  to  the 
hafipena  that  the  assured  hnve  never  questions  put  id  him,  but  sportaneoiisly 
leen  the  'life.'  and  are  wholly  unac-  to  disclose  any  fact  exclusively  within 
quainted  with  the  state  of  his  health  his  knowledge  which  it  is  material  for 
and  with  his  habits.  But  an  agent  is  the  assurer  to  know ;  and  any  frand  by 
mpposed  tj  do  what  could  be  done  by  an  agent  employed  to  effect  Ihe  Insur- 
the  principal,  were  the  principal  pre-  ance  Is  the  fraud  of  the  principal;  but 
ftnt.  A  more  serious  objection  arises  there  is  no  analogy  between  the  slate- 
fromiheconaideration  that  this  doctrine  mcnts  of  the 'life'or  the  referees  In  Ihe 
vould  entirely  prevent  a  life  policy  negotiation  of  a  life  insurance  and  the 
from  being  a  security  on  which  a  man  statements  of  an  insurance  broker  to 
could  tafelj-  rely  as  a  provision  for  his  underwriters,  by  which  he  induces  them 
limily.  however  honestlv  and  however  to  subscribe  the  policy."  Compare 
prudently  he  mav  have  'acted  when  the  May  on  Ins.,  ^  i;3. 
policy  was  effected.  But,  the  assurer  1  RaOnad  Oo&l.— See  Coal,  vol.  3, 
and  assured   being  equally  ignorant  of  p.  187. 

material   facts  to  influence  their  con-  a.  State  T'.Gal1mon,3  Ired.  (N.  Car.) 

tract,  if  the  assurer  asks  for  information,  i-jt. 
and  Ihe  assured  does  his  best  to  put  the 

assurer  in  a  situation  to  obtain   Ihe  in.     „   „ ..  

fi>rmation,  and  to  form  hia  own  opinion  construed  in  conformity  with   the   In- 
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tention  of  the  parties.    Adams  ».  Stev-  the  parties  thereto;  and,  2.  Where  there 

ens,  49  Me.  362.  has  been  a  mistake  of  one  party  accom- 

Reformation  is  appropriate  when  an  panied  by  fraud  or  other  inequitable 

agreement  has  been  made,  or  transac-  conduct  of  the  remaining  parties.    In 

tion  entered  into  or  determined  upon,  such  cases  the  instrument  may  be  made 

as   intended   by   all   the  parties  inter-  to  conform    to  the    intention    of  the 

ested ;  but,  in  reducing  such  agreement  parties.     Ahnost    all    written    tnstru- 

or  transaction  to  writing,  either  through  ments  mav  he  reformed  when  a  proper 

mistake  common    to   both   parties,  or  occasion   is  furnished.     Pomeroy's  £q. 

through  the  mistake  of  the  plaintiff,  Jur.,  (  1376. 

accompanied  by  the  fraud,  knowledge  Where  the  parties  to  an  agreeinent 
and  procurement  of  the  defendant,  the  have  determined  to  embody  their  corn- 
written  instrument  fails  to  express  the  mon  intention  in  the  appropriate  and 
real  agreement  or  transaction.  In  such  conclusive  form,  and  the  instrument 
a  case  the  instrument  may  be  corrected  meant  to  affect  this  purpose  is  by  mis- 
so  that  it  shall  truly  represent  the  take  so  framed  as  not  to  express  the 
agreement  or  transaction  actually  made  real  intention  which  it  ought  to  have 
or  determined  upon  according  to  the  expressed,  it  is  possible  in  many  cases 
real  purpose  and  intention  of  the  to  correct  the  mii^takc  by  means  of  a 
parties.     Pomeroy*s  Bkj.  Jur.,  (  870.  jurisdiction  formerly  peculiar  to  courts 

Reformation  and  re- execution  are  in  of  equity  and  still  reserved  as  a  matter 

fact  one  and  the  same  remedy,  depend-  of  procedure  in  the  chancery  division, 

ing  upon  the  same  rulei.     Pomeroy's  Wald's  Pollock  on  Contracts,  p.  470. 

£q.  Jur.,  ^  i37s<  n.  X.  flliitialfe  Defined. — Mistake,  within  the 

Remedy  by  reformation  is  obviously  meaning  of  equity,  and  as  the  occasion 

one  which  is  necessary'  to  the  complete  of  jurisdiction,  is  an  erroneous  mental 

and  exact  administration  of  justice,  and  condition,    conception,  or   conviction, 

which,  moreover,  can    be  Attained  by  induced  by  ignorance,  misapprehension 

equity  proceedings  alone.  or  misunderstanding  of  the  truth,  but 

Courts  of  law  may  construe  and  en-  without  negligence,  and  resulting  in 
force  an  instrument  as  it  stands;  or  re-  some  act  or  omission  done  or  suffered 
fuse  for  cause  to  give  it  effect,  or  treat  erroneously  by  one  or  both  the  par- 
it  as  a  nullity.  But  if  the  instrument  is  ties  to  a  transaction,  but  without  \ii 
not  so  drawn  as  to  express  the  true  in-  erroneous  character  being  intended  or 
tention  of  the  parties,  to  enforce  it  so  known  at  the  time.  Pomeroy's  Eq.Jur., 
would  simply  be  to  carry  out  the  ver^'  §  839. 

mistake  or  fraud  complained  of;  while  Where  it  is  clear  that  a  written  in- 
to set  it  aside  altogether  might  deprive  strument  fails  to  express  some  material 
the  plaintiff  of  the  advantages  of  a  con-  element  of  the  contract,  which  the 
tract  to  which  he  is  lawfully  entitled,  parties  mutually  intended  should  be  in- 
The  true  measure  of  justice  is  by  re-  serted,  or  expresses  it  different  from 
forming  the  instrument  according  to  the  intention  of  the  parties,  a  court  of 
the  intention  of  the  parties,  and  enforce  chancery  will  reform  the  instrument  in 
as  reformed.     Story's  Eq.  Jur,,  ^  468.  conformity  with  the  true  intention  of 

Lord  Hardwicke,  speaking  of  the  ref-  its  makers.  But  the  court  cannot  add 
ormation  of  instruments,  said:  **No  terms  the  parties  did  not  intend  to  em- 
doubt  but  this  court  has  jurisdiction  to  ploy.  Clark  r.  Hart,  37  Ala.  390; 
relieve  in  respect  of  a  plain  mistake  in  Pickett  v.  Merchants'  Nat.  Dank,  32 
contracts  in  writing  as  well  as  against  Ark.  346;  Thompsonville  Scale  Mfg. 
frauds  in  contracts,  so  that  if  reduced  Co.  v.  Osgood,  26  Conn.  19. 
into  writing  contrary  to  the  intent  of  Where  some  terms  of  an  agreement 
the  parties,  on  proper  proof  that  would  are  omitted,  by  the  mistake  of  the 
be  rectified."  Henkle  v»  Royal  Assur.  draAsman  in  reducing  it  to  writing, 
Co.,  I  Ves.  314.  equity  will  reform  it,  and  enforce  it  as 

Equity    has    jurisdiction    to  reform  reformed.    Murphy  v,  Rooney,  45  Cal. 

written  instruments  in   but  two  well-  78;     Reese    v.   W^-man,    9    Ga.    430; 

defined  cases:  i.  Where  there  is  a  mu-  Strieker  v,  Tinckham,  35  Ga.  177. 

tual  mistake — that  is,  where  there  has  Equity  will  correct  a  mistake  in  the 

been  a  meeting  of  the  minds,  an  agree-  draft  of  a  deed,  or  even  in  its  execution, 

ment    actually   entered    into,    but   the  if  the  mistake  clearly  appears.    Hola- 

contract,  deed,  or  settlement  or  other  bird  r.  Burr,  17  Conn.  559;  Sanford  v, 

instrument  in  its  written  form,  does  not  Washburn,  2  Root  (Conn.)  503;  Knapp 

express  what  was  really  intended  by  v.  White,  23  Conn.  539. 

714 


n,  1.1,.      REFORM  A  TION  OF  INSTRUMENTS.      Th.  Ida 

When  the  writing   speaks   the    true  A  court  of  equity  majr  get  aside  i 

agreement  between  the  parlies,  it  can-  settlement,  and  reform  a  deed  given  li 

not  he  reformed.  RobertBon  v.  Walker,  furtherance  thereof,  for  a  mutual  mis 

51X13.484.  take  or  fraud  of    the    grantor    by  em 

Equity  will   not  conlntvene   positive  bracing  in  the  deed  land   to  whith   hi 

enaclme'nts  or  requiremcnti  of  low,  or  had  no  title,  although  an  action   at  tai 

defeat  its  policy   by   supplying,  under  would  lie  upon   the  covenants   in  thi 

the  guise  of  imcnjing  a  defective  in-  deed.     Hancock  v,   Cossett,    45    Fed 

strument.  deficient   elcmentu   of   form.  Rep.  754. 

wiihnul  which  the  instrument  Is  void.  An  instrument  may  be  rectified,   al 

Dickcnwiii   I'.  Glennev,  37   Conn.   ill.  though  the  property  conveyed  thereh' 

See  White  v.  Port  Huron  &  M.  R.  Co.,  is  held  adversely   at  the  time,  and   ai 

13  Mich.  3;fi.  tnEufnclent  attestation  in  a  conveyanc 

Nor   will  a  court  of  equity   suppiv  will     not    prevent      its     reformation 

Important  conditions  In  a  lease   which  Thompsons.  Marshall,  36  Ala. 504. 

the   parties    never    I'ullv    assented    to.  A  deed   raaA*: petidtnle  lite   betweei 

Ladwig  V.   Haase,  54  ^is.   311.     See  parties  to  a  divon-e  suit.   In  consider* 

■JfnTownsendr.Stangroom,6Ves.ajS.  tion  of  not  defending  the  suit,  will  no 

Equity  has  no  power  10  supply  an  be    reformed    in    equity.     Phillips   t 

agreement     that     wns     never     made.  Thorp,  10  Oregon  494. 

Graves  v.  BoKton    Ins.  Co..  2  Cranch  A  deed  will  not  be  reformed  so  as  ti 

(U.S.)  419.     But  equity  will  afford  re-  Insert  a  condition  of  forfeiture,  and  de 

lief  in   written  instruments  where  the  daring  and  enforcing  a  forfeiture   un 

parties  have  omitted  any   acts  neces-  dersuch    condition.     Mills    i>.  Evftoa 

sary  to   ^ive   validity   and   effect,  and  ville  Seminary, 47  Wis.  354. 

will  supply  otnissions  from  conveyances  Where  an  instrument   was  desjgnei 

by  miKtalie.    Com.   v.  Reading  Bank,  to  effect  a  certain  object,  but  by  a  mis 

137  Macs.  431.  443;  Batesvllle  Institute  take  it  does  not  have  the  contemplate! 

J-.  KaiilTman.  iS  Wall.  (U.S,)58;Mor-  operation   at   law,    chancery    will    si 

rie  V.  Bacon.  123  Mass.  (fi.  reform  it  as  to  effectuate  the  Intentioi 

Doubtful  UaanlDg.— Where  the  mean-  of    the    parties.     Wyehe  f.  Green,  i 

Ing  of  a  deed,  apart  from  its  effect  oc-  Ga.  159. 

cording  to   the  ordinary  rules  of  con-  Alabomit. — Where    written     Instrti 

(truction,  it  conj<;ctural.  the  court  can-  ments,  through   mistake,  express  mor 

not   take   upon   itself    to    declare   that  or  less  than    the    parties    intended,    1 

there  is  a  mistake  arising  from   igno-  court  of  equity  bai  jurisdiction  to   re 

T.nnce  of  the   draftsman.     Williams  v.  form  them.     But  such   relief   will   no 

HoiKton.  4  Jones  Dq.  (N,  Car.)  277.  be  granted  unless  the  proof  of  the  mis 

Mistake  of  Oub  Pijrt;. — A  mistake  of  take  is  full    and    satisfactory,  becausi 

one  party  to  a  deed  in  the  absence  of  the  writing  should  beconsideredasth' 

fraud   by   the  Other,  does  not  warrant  sole  expositor  of   the  intent  of  the  far 

its  reformaiiMn      Ranney  v.  McMullen,  ties,   until   the  contrary  is  establishei 

5  Abb.  N.  C.  (N.  Y.)  346,  beyond  reasonable  controversy.   Lark 

Fom  of  aalisf— The   form  of  relief  ins  v.  Diddle,  21  Ala.  jj3. 

depends   upon   circumstances.     Courts  Arkantas. — Where,  through  mlstaki 

of  equity   have  a  wide  discretion,  their  or   misapprehension,  a  contract   doe 

object   Iwing   to  give   the   parties    the  not  embody  the  true    Intention  of  thi 

benefits  of  the  contract,  the  same  as  if  parties,      the     power    of    a    court  o 

no   mistake   were   made.     Lestradc   v.  equity  to  reform  it  and  make  it  con 

Barth,  19  Cal.660.  form  to  the  intention  of  the   parties  I 

Relief  bv  reformation  is  not  effected  unquestionable.    Pickett  i'.  Merchant! 

by    erasures   or  interlineations    of    the  Nat.  Bank,  32  Ark.  346. 

former  deed,   but  by   injunctions,  and  CR///f>rni'R.— Where  a  contract  is  re 

orders   for    neccssarv   and   proper   re-  duced  to  writing,  and  through  a  mis 

leases.      Smith   v.  tireeley,   14   N.   H.  take  of    the  draftsman,    some    of  thi 

37S;  Craig  V.  Kitlridge.  23'  N.  H,  236.  terms    are  omitted,    it    should    be  re 

AlteratlMi. — The  authority  of  a  court  formed  by  a  court  of    equity,    and  en 

of  equitv  to  reform  an  Instrument  does  forced     as     reformed.       Murphy      t 

not  extend  to  any  alteration  of  it.  but  Kooney.  45  Cal,  78. 

only   to    correcting    one.   in   which   a  Colorado. —  Where    a    party    actei 

mistake  has  been  m.-ide,  by  conforming  under  the  impression  that   he  has  m 

it  to  what  was  acluHlly  agreed  upon,  title   to   property,  equity  will   relievi 

Gamar   ti.  Bird,  57  Barb.  (N.  Y.)  177.  him    from     the    consequences    of    ai 
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instrument  which,  through  misappre-  Afaiii#.— -Jurisdiction  in  equity  to 
hension,  surrenders  such  unsuspected  correct  mistakes  is  expressly  con- 
title.    Morgan  v.  Dod,  3  Col.  551.  ferred    by    statute.    Such  jurisdiction 

Connecticut, — A  mistake  in  the  draft  is  not  in  terms  limited   to  mistakes  of 

of  a  deed,  or  in  its  execution,  may  be  fact.    Jordan  v,  Stevens,  51  Me.  78. 

corrected  by  a  court  of  equity,   upon  Massachusetts, — The  court  has  juri»- 

clear    proof.      Holabird    v.  Burr,   17  diction  to  reform  a  deed  of  real  estate. 

Conn.  559;  Knapp  v.  White,  23  Conn,  upon  clear  oral  proof  that  it  does   not 

539.  conform  to  the  intention  of  the  partiea. 

District  of  Columbia. — A  trust  deed  although  the  words  used   by  the  scriT- 

which  erroneously  contains   the  word  ener     were     those     really      intended. 

•*west" instead  of  "east"  in  the  descrip-  Canedy  v.  Marcy,  13  Gray  (Mass.)  373. 

tion  of  the  property  conveyed  will  be  Michigan. — A   court  will  correct  a 

corrected  in   equity,  not  only  against  misdescription  in  a  deed  of  real  estate. 

grantors,  but  against  parties  to  a  prior  Rowley  v.  Townsley,  53  Mich.  339. 

deed  of  trust  upon  the  same  premises,  Minnesota, — A  court  of  equity   will 

of  which  said  grantees    had  no  knowl-  reform  a  deed  or  written  contract  which, 

edge    or   notice.     Fen  wick  v.  Bruff,  i  through   fraud  or  mistake,  fails  to  ex- 

Mc  Arthur  (D.  C.)  107.  press  the  intention  and  meaning  of  the 

Delaware. — A  settlement  of  mutual  parties,  although  the  contract  contains 

accounts  between   parties  based  upon  the  very  language  the  parties  agreed 

a  statement  obviously   incorrect  upon  upon.      Smith    v.   Jordan,    13    Minn. 

its  face,  will  be  reformed,  and  the  col-  264. 

iection  of  a  judgment   for  the  balance  Mississippi. — Courts  of  equity  have 

restrained.     McMullen   v,  Lockwood,  jurisdiction  to  reform  a  written  instru- 

4  Del.  Ch.  Rep.  568.  ment  for  mistake,  and  at  the  same  time 

Florida. — Equity  will  reform  a  deed  specifically  enforce  the  instrument    as 

where  it  fails  to    express  the  real   in-  reformed.    Mosby  v.  Wall.  23  Miss.  81. 

tention  of  the  parties,   if  the  proof  is  Missouri, — A  '  court  of  equity   will 

clear.     Franklin  v,  Jones,  22   Fla.  526;  correct     an     error     in    the    descrip- 

Jackson  v,  Magbee.  21  Fla.  622.  tion  in  a  deed   in  favor  of  a  bona  fide 

Georgia  — Where  an   instrument  is  purchaser  of  the     vendee    against     a 

drawn  and  executed  for  the  purpose  of  creditor    of    the    vendor   who   bought 

carrying  into  effect  a  written  or   parol  under  an   execution  against  the  latter, 

agreement,   but    by  a    mistake  of   the  Davis  r.  Briscoe,  81  Mo.  27. 

draftsman  either  of  law    or    fact,  does  Montana^ — In  the  absence  of  a  stat- 

not  effectuate  the  obj^^ct  of  the  parties,  ute  conferring  it,  a  court  of  equity  has 

equity  will  make    it    conform    to  the  no  power  to  reform  a  mortgage  to  which 

true  agreement.     Rogers  7;.  Atkinson,  a  married  woman  was  a  party,  on  ac- 

I  Ga.  12;  Collins  v.  Lanier,  i  Ga.  238.  count  of  a  mistake  in  the  description  of 

Illinois. — A  court  of   chancery   will  land  therein.  Bank  v,  Schmidt,  6  Mont, 

correct  a  written  instrument  where  it  609. 

clearly    appears  that    the  instrument  Nevada. — Mistakes    in    deeds    and 

was  executed  under   a   mistake.     Mc-  other  written  instruments  will   be  re- 

Closkey  v.  McCormick,  44  111.  336.  formed  in  equitj*,  so  as  to  conform   to 

Indiana. — A  court  of  equity  will  af-  the  real  intention  of  the  parties, 
ford  relief  for  mistake  as  well  as  fraud  New  Hampshire, — Mistakes  in  con- 
in  a  deed  or  other  contract ;  and  parol  veyances  will  be  corrected  upon  oral 
evidence  is  admissible  to  prove  a  mis-  evidence,  so  as  to  make  the  instrument 
take.  Grny  v.  Woods,  4  Blackf.  (Ind.)  conform  both  in  form  and  effect  to 
432 ;  Council  v„  Ewill,  4  Blackf.  the  intention  of  the  parties.  Kennard 
(ind.)  67.  V,  George,  44  N.  H.  440. 

Iowa, — Upon  an  application  to  re-  New  Jersey. — A  mistake  in  a  deed, 
form  a  written  instrument  upon  the  whether  caused  by  the  scrivener  or  by 
ground  of  mistake,  the  court  will  not  the  inadvertence  of  the  parties,  will  be 
reform  it  or  impair  its  validity  in  other  corrected  in  equity  in  conformity  with 
particulars  than  that  to  which  knowl-  the  intention  of  the  parties.  Hen- 
edge  or  mistake  are  alleged  to  exist,  drickson  t'.  Ivins,  i  N.  J.  Eq.  562  ;  Win- 
Rump  XK  Schwartz,  56  Iowa  611.  termute  r.  Snyder,  3  N.  J.  Eq.  489. 

Kansas, — A  deed  which,  by  mistake,  North  Carolina, — An  instrument  ex- 
contains  a  wrong  desciiption,  may  be  ecuted  in  accordance  with  a  previous 
corrected.  Critchfield  v,  Kline,  39  agreement,  which,  through  a  mistake 
Kan.  721.  of  law  or  fact,  does  not  effectuate  the 
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The  mere  statement  of  this  rule  is  sufficient  to  indicate  th« 
close  relation  of  this  title  to  other  articles  in  which  arc  explainec 
what  constitute  fraud'  and  mistake*  in  law.  The  fact  may  not  \y 
equally  obvious,  however,  that  the  proportion  of  the  instances  it 
which  the  reformation  of  instruments  is  applied  for  on  the  grounc 
of  mistake,  is  so  large  as  to  leave  practically  nothing  for  treat 
ment  under  this  title  which  would  not  duplicate  either  one  of  thi 
two  articles  mentioned.     For  this  reason  the  subjects  herein  con 

contemplated    object  b^   passing   the  the  bill  must  be  ovemited.     Bullock  i 

estate  or  thing  bargained  for.  will  be  Whipp,  15  R.  I.  195. 
corrected  and  a  proper  instrument  or-         TtKnessee.—'Vihkrt,  through  miataki 

dered     to     be    executed.     McKay    v,  or  fraud,  a  written  instrument  does  no 

Simpson,  6  Ired.  Eq.  (N.  Car.)  452.  contain  a  parol  condition  agreed   to  h' 

^^fiv  AffjiiVD.— Where  a  mortgage  Is  the  partits,  a  court  will  rerorm  the  iii 

expressly  intended  to  secure  the  par-  utrument  in  accordance  wiih  the  inten 

ment  of  a  note,  but  is  defective  in  the  tion  of  the  makers.     Hut  the  psro!  con 

power  of  sale,  in   providing  only   for  dition  mutt  be  sustained  hv   lull,  cleai 

pajmi^nt  of  the  costs  ol  the  trust  and  and  unequivocal  proor.     Perry  v.  Pear 

interest,     without    provision    (or  the  son,  I  Humphrey  (Tenn.)  431. 
principal,    it    will    he    foreclosed    in         Tenat. — K  party  seeking  to  reform  , 

equity,  without  waiting  for  a  reforma-  contract  upon  the  ground  of  ai 


oril,. 


tion   of   the   instrument.     Milligait 
Cromwell,  I  N,  Mex.  Eq.  337 ;  Seewald 
V.  Raynolds,  i  N.  Mex.  Eq.  344, 

Ntn  lort.—Vfhere  a  deiect  in  a 
written  Instrument  Is  caused  bv  acci- 
dent or  mistake,  and  there  would  be  a 
failure  of  justice,  a  court  of  equity  will 
supply  the  defect  or  furnish  a  remedy, 
when  this  can  iie  done  without  preju- 
dice to  those  having  prior  equities. 
Qiiick  V.  Stuyvesant,  a  Paige  (N. 
Y.)84. 

Oiio.— Where,  by   fraud  or  mistake 
a  written  Instrument  does  not  contain 
the  agreement  intended   by  the  parlies     hend  the  effect  of 
thereto,  such  agreement  w'ill  be  carried     ley  v,  Kniglr 


equity.      Hunt   u.   Freeman, 
Ohio  490. 

Oreeen. — A  written  Instrument  may 
be  reformed  where  the  evidence  Is 
clear  and  satiifaclory.  Newsome  v. 
Greenwood.  4  Or.  119. 

Pennsylvania. —  A  trust  deed  exe- 
cuted under  an  evident  misopprehen- 
lion  of  the  facts,  and  at  variance 
with  the  Intention  of  the  grantor,  will 
be  canceled  In  equity,  and  a  new  one 


.blish  sotislac 
iliiake,  and  the  terms  of  th 

chich  lie  alleges  the  partfe 
Intended  to  make  when  the  instrumen 
was  executed.  Waco  Top,  R.  Co.  i 
Shirlev.4.sTex.357. 

Vermont.— ChiTtccry  will  correct 
mislake  in  a  conveyance.  Ifwell  provec 
In  conformity  with  the  intention  of  th 
parties.  And  it  mailers  not  whelhf 
the  mistake  Is  in  regard  to  a  statute  o 
common-law  requisite;  or  whether  Ih 
parties  failed  to  execute  such  an  Instru 
ment  as  they  intended,  or  to  compre 
operation.  Beardi 
185. 


Equity 

mistake  in  an  agreement  for  the  sale  c 
land,  where  the  mistake  is  cleorl 
proved.  Where  the  contract  has  bee 
reduced  to  writing,  parol  evidence  c 
contemporaneous  oral  statements  ol  th 
parlies  varying  the  written  instrumen' 
is  Inadmissible.    Shirley  v.  Rice,  79  Vi 

West  Virginia.— K  contract  for    Ih 


with  the  actual 

Giniichio  v.  Ley,  i  Phila.  (Pa  )  383. 

RktKlt  /flama.—To  secure  the  pay- 
ment of  a  note,  a  paper  was  executed 
and  recorded  which  would  have  been 
Tilid  as  a  morignee  had  It  been 
sealed.  A  bill  was  filed  alleging  that 
the  failure  loseal  wcs  caused  by  an  acci- 
dent, and  praying  reformation  by  af- 
Giing  seal.     Jleld,  that  a  demurrer  to 


ofthc  grantor,    Creigh  v.  BoggR,  ig  W.  Va.  240. 
'"    '    "  Witronnin. — Equity   will     reform 

deed  for  mistake  or  fraud,  but  onl 
upon  the  most  clear  and  untiKfactor 
evidence.  Newton  l>  Holley,6  Wis.  <;q: 
And  see  generally,  Mistakes,  vo 
15.  p.  631;. 
1    SeeFRjkVD,vol.8,p.63,i;;  Deckii 

>.  See  Mistake,  vol.  15,  p,  615. 


The  BuiB.      REFORM  A  TION  OF  INSTRUMENTS.      The  Bole. 

sidered  will  be  found  to  relate  exclusively  to  the  reformation  of 
instruments  as  a  remedy,  to  certain  matters  of  jurisdiction  or 
practice,  while  the  principles  upon  which  it  depends  are  elsewhere 
considered. 

The  jurisdiction  extends  to  almost  all  kinds  of  papers  or  docu- 
ments employed  in  commercial  enterprises.* 

1.  Pomeroj*8  Eq.  Jur.,  §  870.  will  generally  refuse  relief.    Crosier  v. 

Cause  of  Action    ABSlgnable.  —  The  Acer,  7  Puige   (N.  Y.)   137,143.    See 

cause  of  action  for  the  reformation  of  a  also  Grymes  v,  Sanders,  93    U.   S.  55; 

contract  on  account  of  fraud  or  mutual  Beauchump  v,    Winn,   L.  R.,  6  H.  L. 

mistake  is  assignable,  and  passes  by  the  223. 

assicrnment  of  the  contract.  Bently  v.  Stock  Snbtcripttoii. — A  written  con- 
Smith,  X  Abb.  App.  Dec.  (N.  Y.)  126;  tract  for  subscription  will  not  l>e  re- 
2  Keyes  (N.  Y.)  342.  formed  in  equity  by   inserting  a  condi- 

Custom. — Where  evidence  of  custom  tion  therein,  except  upon  proof  that  the 

is  admissible  at  law  to  explain  a  con-  parties  intended,   at    the  time  of  the 

tract,  an  action   in  equity  cannot  lie  to  execution  of  the  contract,  to  insert  it, 

reform  the  contract  by  the  insertion  of  and  that  it  was  omitted   through  fraud, 

a  provision   founded   in   such  custom,  accident,  or  mistake;  and   the  mistake 

Mackenzie  V.  Schmett,  13  Am.  L.Reg.,  must  have  been  mutual.     Bell  v.  The 

N.  S.  448.  Americus,  etc.,  R.  Co.,  76  Ga.  754, 

Covenantt. — A    contract  cannot    be  Warranty. — A  slave  was  sold  without 

reformed  by  the  insertion  of  an  implied  a  warranty,   the   vendor    procuring  a 

warranty  as  an  express  contract.    Cas-  friend  to  draw  a  bill  of  sale  without  a 

sidy   V,  Begoden,  38  N.  Y.  Super.  Ct.  warranty.  He  inserted  a  clause  which  he 

180.  supposed  would  exclude  such  warranty, 

Words  of  Inheritance. — Where  words  but  which   in   truth  was  such  a  wa'r- 

of  inheritance  are  omitted   by   mistake  ranty,  and  the  court  relieved  against  the 

from  a  conveyance,  contrary  to  the  in-  mistake.      Clopton  v.  Martin,  11  Ala. 

tention  of  the  parties,  a  trust  in  the  fee  .187. 

may  be  considered  as  created,  which  a  Loit  Inetrnments — ^Deed — A  bill   for 

court  of  equity  will  execute  according  the  re-execution  of  a  deed  of  land  lost 

to  the  conscience  of  the  parties.  Trues-  or  destroyed  while  in  the  posse.*vsi<)n  of 

dell  V,  Lehman,  47  N.J.  Eq.  218.  the  grantee,  cannot  be  sustained  unless 

Bridge. — Where  a  deed  was  executed  there  be  some  additional  grounds  for 

under  such  misinformation  in   connec-  relief.     Hoddy  t-.  Hoard.  2  Ind.  474. 

tion  with  an  obligation  on  the  part  of  a  See  Adams    Equity,   p.  166  (8th  ed.) 

company  to  maintain  a  bridge,  it  was  and  cases  cited. 

held  that  the  deed  would  be  reformed.  So  the  re-execution   of  a  lost  deed 

Green  v.  Morris,  etc.,  R.  Co.,  12  N.  J.  has  been    ordered    in  equity  in  cases 

Eq.  16^.  where  the  title  is  in   danger    of   being 

Road. — Plaintiff  and  others  agreed  in  rendered  unmarketable  by  the  absence 

writing  to  convey    to  the  defendant  a  of  one  of  the  links  in  the  chain.  Adams' 

strip  of  land  for  a  road,  wliha  reserva-  Equity,  p.  167. 

tion  of  a  right  of  the  grantors  to  use  it,  Loit  Bond. — When   the  strictness  of 

but  by  mistake    this    reservation   was  the  common  law  in  regard   to  froferi 

omitted  from  the  deed.     Plaintiff  used  had  not  been  relaxrd,  reformation  in 

the  road  from  1871  to   1S81,  when   he  equity  in  a  case  of  a  lost  bond  extended 

was  ousted  by  the  defendant.    Plaintiff  not  only  to  re-execution,    but  for    the 

discovered  the   mis'ake  in   his  deed  in  purposeof  avoiding  circuity  of   action, 

1879.    '^^^  deed  was  reformed  to  state  to  a  decree  for  the  payment  of  the  debt, 

the  land  conve^'ed   and   the   plaintiffs  Bispham's  Principles  of  Equity,  ^467; 

right  to  use  it.     Stines  v.  Hays,  36  N.  Adams*  Equity  167. 

J.  Eq.  364;  38  N.  J.  Eq.  654.     See  also  Public  Works. — The  person  to  whom 

Grossbach  x\  Brown.  72  Wis.  458.  the  board  of  public   works  of  the  Dis- 

Status  Quo. — The  right  to  reform  a  trict  of  Columbia  awarded  a  contract, 

contract  supposes  that  the  situation  has  after  seeing  the  officers  of  the  District 

remained  substantially  unchanged.     If,  in  regard  to  the  work,  engaged  in  the 

on  the  contrary,  the   parties  cannot  be  work,  and  rendered  bills  therefor,  and 

put  in  status  quo^  substantially,  equity  received  payment  at  less  than  board 
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n.  JURlsslCTloir. — At  common  law,  the  reformation  or  correc- 
tion of  written  instruments  was  unknown.  Courts  of  law  could 
enforce  or  reject  a  written  contract,  but  not  reform  it,^  hence, 
the  reformation  of  instruments  is  a  subject  which  has  always  been 
within  the  exclusive  cognizance  of  courts  of  equity,*  Refor- 
mation will  not  be  decreed  in  equity  where  the  applicant  has  an 
adequate  remedy  at  law.* 

ntes,  and  at  the  same  rates  stated  in  the  enforce  rights  not  found  in  the  instru- 

contrsct,  held,  that  on  the  mere  evi-  ment  itself,  and   make   it    conform   to 

dence  of  the  claimant,  the   court  could  the  agreement  as  proved  by  parol  evi- 

nol,  against  this   evidence,  reform   the  dence  on  the    ground   of  omission  bf 

contract  so  as  to   inlrnduce   the   board  mutual  mistake  in  writing  it,  is  that  in 

rates  oo    the  ground  of  mistake.    Ship-  equity  the  previous  oral    agreement    is 

man  i'.  District  of  Columbia,  119  U.  S.  held  to  subsist  ai  a    binding   contract, 

14S.  notwithstanding    the  attempt  to  put  It 

PnbUe  8»le. — Where  a  purchaserat  a  in  writing,  and  upon  clear  proof  of  its 

public  sale,    thinking    he    has    a    fee  terms,  the  court  will  compel  the  incor- 

limple,    whereas    he    buys    only    the  poration  of  the  omitted  clause,   or   the 

equity    of    redemption,  the    court  let  modificationotthatinserted,sothat tlie 

•side   the   sale  on   the,  ground  of  the  whole  agreement  as  actually  intended 

m  stake,  but  ordered  him  to  account  for  to  be  made,  shall    be    truly  expressed 

the  rents  while  in  possession.      Lown-  and  executed.      Hunt  c.  Rousmaniere, 

dea  V.   Chisholm,  a  McCord   Eq.   (S.  ■   Pet.  (U.  S.)  i;   Oliver   v.   Mul.  Ins. 

Car.)4ss-  Co.,  a  Cart.  (U.  S.)  a??- 

Tender. — Equity  will  correct  a  mis-  1.  Story'a  Equity  Jur.,  f  46S;  Wald'a 
take  of  a  trivial  nature  in  the  time  for  Pollock  on  Contracts,  p  470;  Gun- 
making  a  tender  to  save  a  forfeiture,  ningham  v.  Wrenn,  13  ill.  ^4;  Ivifon  (". 
Atkins  V.  Cbilson,  11  Met.  (Mass.)  Hulton,  9SU.  S.  79;  Trout  f.  Good- 
II?,  man,  7  Ga.  833;  Jordan  v.   Stevens,  51 

Intontloii. — An  instrument  when  cor-  Me.  7S;  Hamnel  11.  Queen  Ins.  Co.,  50 

reeled,  sliould  express  what  was  under-  Wis.  140. 

stood  and  agreed   to  by   both   parties.  3.  Paper    Co.    v.   Eaton,  64  N.   H. 

Ledyard  v.  Hertford  Fire    Ins.  Co.,  14  334. 

Wis  trb.  S.  Jordan  v.  Stevens,  51  Me. jS. 

Where  the  Instrument  Is  offered  In 
/Idence,  and  the  same  is  unsealed,  ■ 

>  ,    _ iiKlake  therein  mav  be  corrected  in  an 

lerted  contrary  to   the  intent   of   both  action    at    law.      Gray   v,   Roden,   34 

parties.     Nevins  v.   Dunlop,  33   N.  Y.  Miss.  667. 

677.  Where  a  bill  is  filed  to  correct  a  mU- 

AddlnstothaUutnuDelit.— The  lead-  take    In    an  InMrument  consiiiuting  a 

ing  cases  of  flucit   t>.    Rousmaniere,  S  link  in  a  chain  of  title,  a  Federal  court 

Wheat.   (U.  S..^   174.  and  Townshend  of  equity  will  not  pass  upon  the  valid- 

V    Stangroom,    6   Vcs.   238,  establish  itv  of  the  title  ilseif.     Freehold    Land 

firmly  the  rule  that  a  contract  may  be  Morlg.  Co,  i>.   Walker,   31    Fed.   Rep. 

recllKed  in  accordance  with  the  inten-  103. 
tion  of  the  parties,  but  not  for  the  pur- 
pose of  making    it  in   accord    with  an 

intention    which    it    is    alleged    they  ana  tne  same  aciion,  10  reciny  a  wric- 

would  have  had,  if  better  inforn-ed,   so  ten  agreement,  upon  parol  evidence  of 

an  accidental   omission    may  be   sup-  mistake,  and  to  order  the  inKlruineiit  as 

plied;    but    a   stipulation    which    has  rectified,   to     be     specially  performed, 

been  designedly  omitted  on  the  ground  Ollev  f.  Fisher.  34  Ch,  Div,  367, 

that  it  would  have  been   introduced,  if  W^hen  a  court  of  equily  has  once  ob- 

the  parties  had  known  the  law,  cannot  tained  jurisdiction  of  the  panics  and 

be  added.  subject-matter  oFn  suit,  it  will  retain  it 

Beaaon  tat  Bafbnuatlon. — The  reason  for  the  purposeofdoingcompletejustice 

why  an  instrument  is  rectified,  so  as  to  between  the  parties,     Haydeo  v.  SnoWi 

enlarge  its  operation,  or  to  convey   or  14  Fed.  Rep.  70. 
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in.  Pleadiko. — In  an  action  to  reform  a  written  instrument, 

the  complainant  should  allege  the  mistake,*  and  set  forth  the 
agreement  actually  made,*  and  that  which  it  is  alleged  the  parties 
intended  to  make.* 

IV.  EviBEKCS. — See  Mistake,  vol.  15,  p.  649. 

1.  McMinn  v,  Patton,  92  N.  Car.  57.  \y  what  the  original  agreement  was  and 
In  a  suit  by  the  owners  of  the  fee  to  the  understanding  of  the  parties  there- 
recover  lands  aiter  the  termination  of  to,  and  point  out  with  clearness  and 
a  life  estate  therein,  the  defendant  precision  wherein  the  mistake  lies  and 
claimed  that  the  intention  of  the  show  that  the  mistake  was  not  due  to 
parties  to  a  deed  under  which  he  held  gross  negligence  of  the  plaintiff.  Lewis 
was  to  give  a  fee,  but  by  mistake  the  v,  Lewis,  5  Oregon  169;  26  Wend.  (N. 
word  **heirs"  had  been  omitted  from  Y.)  169. 

the  proper  place.    It  was  held  that  he  An  inr ^rument  will  not  be  reformed 

could  not  invoke  the  equitable  power  where  the  complaint  alleges  a   mistake 

of  reformation  without  formally  plead-  only.     Stt  phens  v.  Murton,  6  Ore.  193. 

Ing  the  mistake.    Anderson  v,  Logan,  Where  the  reformation  of  a  written 

X05  N.  Car.  266.  instrument  is  asked  for  upon  the  ground 

2.  Thompsoriville  Scale  Mfg.  Co.  v,  of  mistake,  the  complainant  must  soal- 
Osgood.  26  Conn.  19.  lege  the  mistake  as  to  put  the  fact  in 

A  married  woman,  in  a  suit  against  issue  in  the  cause.    Burley  v.  Weller, 

her  husband  to  have  a  certain  deed  14  W.  Va.  264. 

executed  by  him  to  her  reformed,  al-  A  court  of  equity  cannot  reform  a 
leged  that,  for  a  valuable  considera-  mistake  in  a  written  instrument  except 
tion,  the  defendant  sold  to  her  certain  in  a  direct  suit  for  that  purpose.  It 
land ;  that  he  agreed  that  he  would  must  be  alleged  and  proved  that  there 
execute  a  deed  conveying  the  propeity  was  an  accident  or  mistake  in  the  in- 
to her  during  her  natural  life,  and  strument,  so  that  it  does  not  express 
then  to  her  heirs  and  assigns  forever,  the  intention  of  the  parties.  Leavitt  v. 
and  that  by  mutual  mistake  the  words  Palmer,  3  N.  Y.  19. 
'^and  then  to  her  heirs  and  assigns  for-  Since  the  code,  a  plaintiff  claiming 
ever"  were  omitted  from  the  deed;  under  a  defective  deed,  and  showing 
that  defendant  directed  the  person  sufficient  ground  to  reform  it,  may  have 
who  wrote  the  deed  to  insert  the  said  the  same  remedy  as  if  he  had  brought 
words,  but  he  through  mistake  omitted  two  actions,  one  to  reform  the  instru- 
them ;  that  plaintiff  did  not  find  out  ment  and  the  other  to  enforce  it  as  re- 
the  mistake  until  a  short  time  before  formed.  Laub  v.  Buckinidcr,  17  N. 
bringing  the  suit.  It  was  held  that  Y.  620;  Bartlett  v.  Judd,  21  N.  Y.  2:k>. 
the  complaint  was  faulty  in  not  stat-  The  rule  is  well  established  by  the 
ing  the  terms  of  the  agreement  be-  courts  that  where  the  answer  admits 
tween  the  parties  which  the  deed  was  that  the  writing  dees  not  contain  the 
given  to  effectuate,  and  that  defendant  whole  agreement,  or  that  it  is  subject  to 
waived  the  defect  by  filing  an  answer,  conditions  or  stipulations  which  are  not 
Myland  v.  Hyland  (Ore.),  23  Pac.  set  forth,  the  door  is  thrown  open  for 
Rep.  811.  parol  evidence,  and  testimony  may  be 

8.  Marshall  v,  Drawhorn,  27  Ga.  275.  adduced  on  either  side.   Thomas  r.  Mc- 

Courts  will  reform  mis*^akes  in  writ-  Cormick,  9  Dana  (Ky.)  108;  Moses  v, 

ten  instruments,  but  not  if  the  mistake  Murgatryoid,  i  Johns.  Ch.  (N.  Y.)  119. 

appears  incidentally  in  the  trial  of  an  Where  one  seeks  to  avoid  a  convey- 

action  purely  legal  in  its  character,  and  ance  for  a  mistake  against  a  subsequent 

to  which  nil  parties  whose  rights  would  grantee,  he  must  allege  that  the  grantee 

be  affected  by  the  propo«^ed  reformation  was  a  volunteer  or  that  he   purchased 

are  not  parties.    Cadell  v,  Allen,  99  N.  with  notice.     Malony   v.  Rourke,  100 

Car.  542.  Mass.  199. 

To    secure    reformation,    a   plaintiff  Reformation  of  an  instrument  will  be 

must    show    that  the   alleged   mistake  granted  to  a  defendant  who  sets  up  a 

was  that  of  the  parties  to  the  contract^  mistake  therein,  as  well   as  at    the  in- 

and   was  mutual.     Evarts  v,   Steger,  5  stance  of  the  plaintiff.   Phoenix  Ins.  Co. 

Oregon  147.  t*.  HofTheimer,  46  Miss.  645.     See  also 

A  complainant  should  show  distinct-  Mistake,  vol.  15,  p.  625. 
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REFORM  A  TOR  Y—REGISTRA  TION. 

SXFOBltATOBY— (See  also  PARENT  and  Child,  vol.  17,  p.  400). 
— This  word,  used  as  a  noun,  includes  all  institutions  and  places 
in  which  efforts  are  made,  either  to  cultivate  the  intellect,  instruct 
the  conscience,  or  improve  the  conduct ;  places  in  which  persons 
voluntarily  assemble,  receive  instruction,  and  submit  to  discipline, 
or  are  detained  therein  for  either  of  these  purposes  by  force.* 

SEFBE8HHEHT. — See  Restaurant. 

BEFU8E. — The  ordinary  signification  of  the  word  "refuse"  fs 
to  deny  a  request  or  demand.* 

RBGI8TEATI0H— (See  also  ELECTION,  vol.  6,  p.  287; 
Recording  Acts  ;  Records).— Recording,  in  full  or  in  sub- 
stance, and  in  due  form  of  law  in  an  official  book  or  register. 
The  act  of  making  a  list,  catalogue,  schedule  or  register. 
In  its  ordinary  generic  sense,  when  applied  to  voters,  means 

1.  Hughes  V.  Dalj",  49  Conn,  34.  time.  The  most  that  can  be  said  i*, 
9.  Burnt  v.  Fox,  113  Ind.  205.  In  that  L.  H.  Nelson  agreed  to  give  hia 
that  case  the  appellee  alleged  in  her  father  the  preference  as  a  purchaser; 
complaint  that  there  was  an  oral  agree-  that  is,  the  right  to  purchase  in  prefer- 
ment with  her  father,  whereby  he  bound  ence  to  anyone  else,  if  he  should  lec 
himself  to  convej'  a  certain  tract  of  fit ;  or,  taking  what  Is  said  in  a  more 
land  to  her,  upon  B  valuable  considera-  literal  sense,  the  right  to  refuse  the 
tlon;  that  she  entered  upon  the  land  land.  Without  question,  we  think  that 
and  made  valuable  improvements;  it  was  James  Nelson's  right  when  he 
"that  her  father  failed,  neglected,  and  received  the  deed,  to  refuse  to  accept 
refused  to  conve/  according  lo  the  on  the  terms  mentioned.  This  being 
agreement ;"  and,  further,  that  after  his  10,  the  delivery  did  not  take  place  untO 
death  his  heirs,  the  appellants,  "refused"  the  actual  receipt  of  the  deed  by  James 
to  make  a  conveyance  to  her.  It  was  Nelson  in  KcrinaK/,  and  acceptance  by 
held,  as  the  complainant  alleged,  "that  him.  In  the  mean  time,  the  plalntilT* 
both  the  father.  In  his  lifetime,  and  the  lien  had  attached,  and  we  da  not  think 
appellants,  who  succeeded  to  the  legal  that  the  court  erred  in  holding  the 
Ulleof  the  land  as  heirs  refused  10  con-  plainfifFs  lien  paramounl."  Deere  v. 
vej  in  compliance  with  the  contract.  Nelson,  73  Iowa  186. 
that  a  Euflicient  excuse  was  shown  for  Where  a  lessor  agrees  with  the  1e<- 
not  having  made  a  further  demand."  see  that,  at  the  expiration  of  the  term, 
BafOMLl  of  FTopcrljr, — A  son  agreed  "he  shall  have  the  refusal  of  the  prem- 
lo  give  big  father  the  "refusal"  of  a  ises  for  another  year,"  the  lessor  la 
piece  of  land,  and  afterwards,  without  bound  to  renew  the  lease  upon  the  same 
further  communication  on  the  subject,  terms  m  the  previous  year.  Such  % 
executed  a  deed  of  the  land  to  the  provision,  while  not  a  renewal,  gives 
father,  had  it  recorded,  and  mailed  it  such  an  equity  as  will  be  a  defense  to 
to  him.  Plaintiff  levied  an  attachment  summary  proceeding  in  ejectment  on 
on  the  land,  after  the  execution  of  the  the  part  of  the  landlord.  McAdoo  v, 
deed,  and  before  its  receipt  by  the  Galium,  15  Chic.  Leg.  Nevf*  473;  16 
father.  The  court,  by  Adams,  C.  J.,  Cent.  L.  J.  18;  Tracy  i'.  Albany  Ex- 
said  :  "The  filing  of  the  deed  for  record  change  Co.,  7  N.  Y.  472 ;  57  Am.  Dec. 
could  not  be  considered  as  a  delivery,  538.  See  also  Leases,  voL  13,  Ji. 
unless  it  was  bled   in   pursuance   of  a  1006. 

previous  agreement.     Day   v.  Griffith,  Object  mnd  Bahut.— See  Object,  voL 

15  Iowa  104;  Cobb  V.  Chase,  54   Iowa  17, p.  i. 

353.     The  defendant.  James    Nelson,  KsKleot  and  BaroM.— Sec   Nbglbct, 

relies   upon   the    conversation,   which  vol.  itS  p-385. 

occurred  in    VermoHt  as  constituting  Befnas  DlitlnsnlahM  from  Tall. — See 

such  an  freemen t;  but  it  seems  to  us  Fail.  vol.  7,  p.  659. 

very  clearly  that  no  agreement  for  the  Refntal  of  aa  AppllaMion.^See  Ap* 

purchase  wai   consummated    at    that  plication,  vol.  i,  p.  631. 
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any  list,  register   or  schedule,  containing  names,  the  being  on 
which  list,  register  or  schedule  constitutes  a  prerequisite  to  voting.^ 

SEOVLAA — (See  also  IRREGULARITY,  vol.  ii,  p.  843;  Raii^ 
ROADS ;  General,  vol.  8,  p.  1292). — According  to  rule.  And 
this  may  be  in  two  senses :  that  of  according  to  rule  in  distinc- 
tion from  contrary  to  or  regardless  of  rule,  in  which  sense  it  is 
opposed  to  irregular  ;^  and  according  to  rule,  in  distinction  from 
exceptional,  or  not  subject  to  the  general  rule,  in  which  sense  it 
is  opposed  to  special.^ 

1.  Anderson's  L,  Diet.,  citing  Ap-  narrow  and  restricted  has  been  given 
pointment  of  Supervisors,  1  Fed.  to  the  word  'regular.*  The  word  is  de- 
Rep.  ^.  Hved  from  regula^  a  rule;  and  its  first 
Beglstered  Voten. — In  statutes  relat-  and  legitimate  signification,  according 
ing  to  elections,  *'registered  voters"  uni-  to  Webster  is,  'conformable  to  a  rule; 
formly  refers  to  persons  whose  names  agreeable  to  an  established  rule,  law  or 
are  placed  upon  the  registration  books  principle;  to  a  prescribed  mode;  orac- 
provided  by  law  as  the  sole  record  or  cording  to  established  customary  formfi.* 
memorial  of  the  dulj  qualified  voters.  I  cannot  think  it  material  that  the  writ 
Chalmers  v.  Funk,  76  Va.  719.  of  partition,  at  common  law,  only  lay 
3.  Abb.  L.  Diet.  between  parceners,  and  that  it  was  cx- 
%  AKK*  in*  f '  tended  by  statute  to  joint  tenants  and 
9.  ADD.  1-.  uici.  tenants  in  common.  An  action  given 
Regular  Depot,  Stopping  Place,  Sta-  by  statute  may  be  just  as  'regular'  as 
tion. — A  place  not  on  a  public  road,  an  action  of  common-law  origin.  The 
where  a  railroad  company  was  in  the  action  of  ejectment  has  been  extended 
habit  of  stopping  its  trains  for  the  sole  by  statute  to  a  great  number  of  cases, 
purpose  of  taking  on  or  putting  off  pas-  to  which  it  once  had  no  application; 
sengers  who  had  notified  those  in  and  it  cannot  admit  of  a  doubt  that, 
charge  of  trains  to  do  so— held,  not  to  since  the  change  effected  by  the  statute, 
be  a  "regular  depot  or  crossing,"  within  an  action  of  ejectment,  in  the  cases  in 
Alabama  Code,  ^  1699,  requiring  bell  which  it  has  been  extended,  has  been 
or  whistle  to  be  sounded  within  a  quar-  j^st  as  *regular*  a  proceeding  as  a  writ 
ter  of  a  mile  thereof.  Cook  v.  Central  of  right  or  a  writ  of  dower  was  before. 
R.  etc.  Co.,  67  Ala.  533.  And  such  a  So,  too,  it  seems  to  me  that  a  suit  in 
stopping  place  was  held  not  to  be  a  equity  may  be  just  as  Vegular*  a  judi- 
"regular  station"  within  the  meaning  of  cial  proceeding  as  an  action  at  common 
the  Code  of  North  Carolina^  §  1964,  im-  law.  The  word  'reerular*  seems  to  have 
posing  a  penalty  for  refusal  to  receive  been  used  by  the  legislature  as  opposed 
and  forward  freight,  when  tendered  at  a  to  special,  and  to  have  been  designed  to 
"regular  station,"  though  the  evidence  distinguish  ^actions'  from  ^special  pro- 
showed  that  conductors  frequently  ceedings.'  The  action  for  partition, 
stopped  trains  there,  to  receive  and  let  therefore,  prosecuted  under  the  code  in 
off  freight.  Kellogg  v.  Suffolk  etc.  R.  Ueu  of  the  old  suit  in  equity,  is  a  *regu- 
Co.,  100  N.  Car.  158;  35  Am.  &  Eng.  jar*  proceeding,  inasmuch  as  itispros- 
R.  Cas.  529.  And  see  for  definitions  of  ecuted  by  and  against  regular  parties, 
these  terms,  as  used  in  statutes  regulat-  and  according  to  the  same  fonns  of 
ing  the  ejection  of  passengers  from  proceeding  and  rules  of  practice  with 
trains,  Railroad.  other  actions  under  the  code." 

"Regular  Proceeding,"  as  Uied  in  the        Regular  Election.— A  Missouri  stat- 

PeHnition  of  a  Olyll  Action  in  New  York  ute  provides   that,  upon  a  vacancy  in 

Oode    of    CiTil    Procedure. — Upon    the  the  office   of  county  judge  of  St.  Louis 

question  of  whether  a    proceeding  in  Co.,  or  in  certain  other  offices,  ''it  shall 

partition  is  a  "regular  judicial  proceed-  be   the  duty   of  the   Governor  of  the 

ing,"  as  these  words  are  used  in  the  State  to  appoint,  until  the  next  regular 

definition  of  a  *•  civil   action "  .in   the  election."     In    State   v.   Conrades,  45 

New  Tork  Code  Civ.  Proc,  ^^i*  2,  4,  6,  Mo.  45,  the  governor  had  appointed  a 

in  Myers  v.  Rasback,  4  How.  Pr.  (N.  person  as  judge  of  the  county  court  of 

Y.)  82,  the  court  by  Parker,  J.,  said:  "I  St.  Louis  Co.  to  fill  a  vacancy.    It  was 

think     an     Interpretation     much    too  contended  that  in   passing  the  above 
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REOVLATE — (See  also  License,  vol.  13,  p.  529,  et  seq.; 
Markets,  vol.  14,  p.  462;  Interstate  Commerce,  vol  11,  p. 
540 ;  Police  Power). — To  adjust  by  rule,  method,  or  established 
mode ;  to  direct  by  rule  or  restriction  ;  to   subject   to  governing 

principles  or  laws.*     A  power  to  "regulate"  does  not  properly 
include  a  power  to    "suppress"  or  "prohibit,"   "for  the  very 

essence    of    regulation    is    the  existence  of  something  to    be 
regulated."*     But   the  power   to  "regulate"  a  business,   trade, 

•tatute,  the  legislature  meant  that  the  71  N.  Csr.  155.  See  generally,  Gkn- 
cxecutive  appointee  should  continue  to  bral,  vol.  8,  p.  119a. 
bold  his  olGce  until  the  next  regular  Karnlar  Baudons. — Within  the  mean- 
election  of  county  judges.  The  court  Ing  of  a  statute,  prescribing  that  cer- 
\>j  Wagner,  J.,  said:  "But  this  con-  tain  petitions  should  be  presented  at  a 
structlon,  we  think,  is  founded  in  mis-  "rcguUr  session"  of  the  county  com- 
conceptlon,  and  is  not  mainlainable.  missloners,  it  was  held,  in  Bethel  ii.  Ox- 
It  was  the  obvious  intention  to  give  the  ford  Co.,  60  Me.  535,  that  ■  session  held 
people  an  opportunity  to  elect  this  by  adjournment  from  ■  regular  session, 
oiBcer  at  the  earliest  practical  moment,  was  a  "regular  session,"  as  a  session  of 
without  incurring  the  expense  of  a  spe-  the  commissioner's  court  includes  all 
eial  election.  When  applied  to  elec-  its  adjournments,  which  are  but  parts 
tions.  the  terms 'regular  and  'general'  of  Its  session.  See  also  Waterville 
have  been  used  interchangeably  and  v.  Kennebec  Co.,  J9  Me.  80. 
synonymously.  The  word  'regular'  Is  Saffttlftrlr. — The  words  "regularly 
wted  in  reference  to  the  general  election  employed,"  in  the  statute*  of  Maiia- 
occurring  throughout  the  State."  ckusells,  of  1871,  ch.  284,  }  i,  exempting 
The  constitution  of  Kansas  provided  a  vessel  "regularly  employed  in  the 
that  *'in  case  of  vacancy  in  any  judicial  coasting  trade"  from  compulsory  pilot- 
office,  it  shall  be  filleil  by  appointment  age,  include  the  case  of  a  vessel  actu- 
of  the  governor,  until  the  next  regular  ally  and  legally  so  employed  at  the  time 
election  which  shall  occur  more  than  the  services  ota  pilot  are  tendered,  even 
thirty  days  after  such  vacancy  shall  though  the  vessel  is  sailing  under  a 
have  happened."  In  State  v.  Cobb,  3  register,  and  is  not  continuously  so  em- 
Kan.  37,  it  was  claimed  by  the  respon-  played.  Wilson  v.  Gray,  127  Mass. 
dent     that  the  term   "regular  election"  98. 

meant  the  election   held  at  the  proper  "Regularly"  In  a  statute  requiring  evl- 

time  for  filling  the  next   regular  term  of  dence  that  a  debt  has   been  "regularly 

the  particular  of&ce  vacant.     The  court  given  in  for  taxes,"  means  given   in  ac- 

refused  to  give  the    statute    this    con-  cording  to  ruiei  conformably  to  the  law 

struction    saying:  "The   word 'regular'  appllcableto  taxatlonofrightslnactloni 

•neans  comformable   to  an   established  not  necessarily  given   In  each  such  sue- 

rule,  law  or    principle,  and    the    exact  cessive    year.     Macon    etc.   R.  Co.  v. 

literal  signification  of  the   phrase  'next  Little,  45  Ga.  370. 

regular    election'  is    the    next   election  1.  Webster  followed  in  State  v.  Ream, 

Ix^d  comformable   to   established    rule  16  Neb.  6S3.     In  which  case  it  was  held 

or  lawr.     The  constitution  provides   for  that  an  authority  to  regulate  includes 

two  such  elections  in  each  year,  one  in  the  power  to  control. 

March,   and  one   tn   November.     Each  9.  Freight,  vol,  8,  p.  917;  £> /drf< 

of  them  are  regular  elections,  because,  Byrd,  84  Ala.  17;   Miller  i>.  Jones,  8a 

«ach  is  in  conformity  with    the    estab-  Ala.  8g;   Ward   t>.  Folkestone   Water- 

lished    rule  laid    down  In  the  constrtu-  works  Co.,  34  Q^B.Dlv.  334;  People  r. 

tion-     At  the  March   election,  justices  Gad  way,  61   Mich.   185;   In  re  Hauck, 

of    the  peace  arc  t*  be   chosen;  at    the  70   Mich.  396;   Cantiel   -v.   Sainer,   59 

November  election  judges  of  the   dis-  Iowa  36;    Bronson  v.  Oberlin.  41  Ohio 

trict,  «nd  judges  of  the  supreme    court  St.   47S;   51    Am.   Rep.  90;    Sweet   v. 

«re  to  be  chosen.  So  thai  the  ncxtregu-  Wabash,  41  Ind.  7;  Austin  v.  Murray, 

Jar  election  is  the  one  next  occurring  at  16  Pick.  (Mass.)  ui. 

which  the  particular  class  ofjudicial  of-  "To  'regulate'  Is  the  expression  most 

ficers  is  to  be  chosen."     See  also  Smith  frequently  used  to  define  the  degree  of 

•o.  Holt,  34  Kan.  773;  People  v.  Wilson,  power  that  It  tball  be  lawful  to  exercise 
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etc.,  authorizes  a  municipality  to  confine  the  exercise  of  such 

business  to  certain  localities,  to  certain  hours  of  the  day,  etc.* 

over  the  subject  under  local  supervi-  nearly  half  a  million  of  inhabitants — 
sion.  It  means  to  govern,  to  control,  to  and  the  Legislatue  then  deemed  it  ad- 
subject  to  governing  laws,  and  in  this  visable  to  throw  upon  the  authorities 
connection  the  determination  and  en-  of  the  city  the  responsibility  of  decid- 
forcement  of  the  condition  and  restric-  ing  what  legislation  would  best  pro- 
tion  under  which  certain  things  may  be  mote  the  morals  and  health  of  the  city» 
done,  or  certain  public  or  private  rights  and  therefore  virtually  said  to  them: 
exercised.  The  word  itself  implies  that  *You  are  more  competent  to  decide 
the  act  controlled  is  lawful,  but  that  this  matter,  which  concerns  you  so 
certain  restrictions  are  necessary  to  nearly,  than  we  are.  We  therefore 
preserve  the  public  free  from  harm.  It  authorize  you  to  enforce  the  general 
can  never  be  extended  to  include  pro-  laws  of  the  State  on  this  subject  and 
hibition,  for  the  very  essence  of  regula-  suppress  these  houses,  or  to  regulate 
tion  is  the  existence  of  something  to  be  them,  as  you  may  think  best.* 
regulated."  Horr  &  Bemis  on  Mun.  **The  meaning  of  the  word  'regulate^ 
Police  Ord.,  ^  30.  has  been  discussed  in  this  case ;  but  it 

The  constitution  of  New  Jersey  pro-  is  a  word  from  which  its  Latin  origin 
hibits  the  passage  of  any  private,  local  needs  no  explanation.  It  certainly 
or  special  law  regelating  the  internal  implies  the  continued  existence  of  the 
affairs  of  towns  and  counties.  Heid^  subject-matter  to  be  regulated, 
that  "the  repeal  of  a  charter  does  not  **  *To  regulate  commerce,*  are  words 
regulate  the  internal  affairs  of  a  city,  found  in  our  Federal  Constitution,  and 
It  extinguishes  it,  leaving  no  internal  which  have  received  a  judicial  inter- 
affairs  to  be  regulated."  Tiger  v.  Ct.  of  pretation,  and  they  certainly  conceded. 
Common  Pleas,  42  N.  J.  L.  631.  See  that  the  commerce,  concerning  which. 
also  Gloucester  Land  Co.  v.  Mayor  etc.  Congress  was  allowed  to  make  regu- 
of  Gloucester  City,  43  N.  J.  L.  544.  lations,  was  to  be  allowed  under  some 

A  charter  authorized    the   board  of  rules.     It  did  not  mean  to  annihilate 

aldermen  to  pass  an  ordinance  to  ''res-  or  suppress,  or  to  prohibit  under  all 

ulate  and  control"  the  driving  of  cattle  and  every  circumstance.     No   regula- 

through  the  streets.     It  was  held  that  tions  or  rules  are   necessary  concem- 

**to  regulate  and  control  the  driving  of  ing    an    evil     absolutely   prohibited.** 

cattle,    cannot    mean    to  prevent  such  State  v,  Clarke,  54  Mo.  34.     See  also* 

driving  altogether,  but  to  establish  rules  State  v,  Vic  De  Bar,  58  Mo.  395. 

and    limits    according    to    and  within  But /»  r^  Garza,  28  Tex.  App.  381; 

which  it  may  be  done."     McConvill  r.  29  Am.  &  Eng.    Corp,  Cas.  551,   the 

Mayor  etc.  of  Jersey  City,  39  N.  J.  L.  court  held  an  ordinance  of  like  char- 

44. '  acter  void.    The  court  remarked  upon 

Regulate    Bawdy-Honses. — The    city  the    dissenting   opinion    in    State   v, 

council  of  St.  Louis  was  empowered  Clarke,  54  Mo.  17,  approvingly.    And 

by  the  municipal  charter  **to  regulate  also  observed  that  the  opinion  of  the 

bawdy  houses"  by  ordinance  not  in-  majority  of  the  court  in  that  case  was 

consistent  with  any  general  law  of  the  largely  influenced    by  the    fact   that 

State.  By  former  charters  the  city  only  several     previous     charters    of      St. 

had     authority     to    '^suppress"    such  Louis    did    not     grant  the  power  to 

houses.    It  was  held  that  a  city  ordi-  the  city  to  regulate  such  houses  but 

nance    licensing    bawdy    houses   was  only   granted  the  power  to  suppress 

valid,    under    this    charter,    notw^ith-  them,  whereas  the  charter  of  San  A n- 

standing  that  there  was  a  general  Stat-  tonio    under  which  the  ordinance  in 

ute  prohibiting  them  throughout  the  question   had    been  passed,   was    the 

State.    The    court  laid    great    stress  original  one  of  the  city.    Judge  DilloD 

upon  the  fact  that  the  former  charters  also  lays  stress  upon   the  omission  of 

only  empowered  the  city  to  suppress  the  power  to  regulate  in  the  previous 

such  houses,  saying:  '*The  change  in  charters  in  the  St.  Louis  case,  sayings 

1870    was  a  significant  one,  and  un-  of  State   z\  Clarke,   54  Mo.   17:    ^Itk 

doubtedly  meant  a  change  in  the  poll-  view  of  the  legislation  recited  in  it^ 

cy  of  the  legislature — very  easily  ac-  the  opinion  seems  to  be  sound."    DilL 

counted    for    from  the   fact,  that  St.  Mun.  Corp.,  ^  88,  n.  2. 

Louis  had  become  a  large  city  with  1.  .£« /ar/«  Byrd,  84  Ala.  17;  Cronin 
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KEHEASnVQ. — The  second  consideration  which  a  court  gives 
to  a  cause  on  a  second  ai^ument.* 

B£IMBirRS£. — To  "  reimburse  "  is  to  "  pay  back."* 

BEUrsCEIPTIOlf. — See  Incumbrances,  vol.  lo,  p.  397. 

fiETSSTATE— {See  also  FiRE  INSURANCE,  vol.  7,  p.  1052). — To 
restore  to  a  state  from  which  one  has  been  removed.^ 

EEIVS1TEAHCE. — See  Insurance,  vol.  11,  p.  343;  Marine 
Insurance,  vol.  14,  p.  352. 

EEJOnr.-— See  note  4. 

SSJOIHDEB. — The  name  in  common-law  pleading  of  the  answer 
made     by   the  defendant  to   the  plaintiff's   replication.      It   is, 

Rep.  No  attenipt  has  been  made  to  de- 

""  :umtlance(  under  which 

the  different   States  will 

'■  The    power    to    legultLte    includes  grant  rehearings,  as  these  depend  upon 

power  to  restrain  so  langas  the  restraint  rules  of   court,   and    statutes,   varjiing 

imposed  is    reasonable.     The  restraint  widelv  in  the  different  jurisdiclions. 

must  not  BO  confine  the  exercise  of  any  3,   Philadelphia    Tnist     etc.    Co.     v. 

occupation   as  to   amount  to  a  prohibi-  Audenreid,  S3  Fa.  St.  264.     And  in  that 

tion.'"  Horr  &  Bemts  Mun.  Police  Ord.,  case  it  was  held  that  this,    the  primar/ 

>)  30,  citing    Piqua    i-,     Zimnierlin.  35  meaning  of  llie  word,  is  to  be    impuled 

Ohio  St.  507;  Thomas  r.   Mt.  Vernon,  to  it  when  the  meaning  Is  not  controlled 

g  Ohio  390.  bj' contract  Btipulationa.     See  also  Ful- 

BavnlMlng  Vb»  Dm  of  Water  for  Irrlga'  ler  v.  Atwood,  13  R.  I.  316. 

tUOL— A    California    statute    was    en-  3,   Webster's  Diet. /o//oiucrf  in  South 

-titled  "an  act  to   regulate   the   use   of  v.  Commissioners  (Ala.).  5  S.  W.  Rep. 

water  for  Irrigation,  etc."     It  was  held  568. 

that  the  words  "regulating  the  use  of  KaluaUta  or  Baplaoe  In  a.  FoUcy  of 
water"  were  not  confined  to  the  forbid-  Ininnuico, — When  a  fire  insurance  pot- 
ding  of  injustice  in  the  distribution,  the  lc,v  gives  the  Insurers  an  option  to  "re- 
prevention  of  waste,  or  the  apportion-  inslate  or  replace"  the  insured  prop- 
ment  in  times  of  scarcity,  but  were  erty  instead  of  making  payment  far 
broad  enough  to  Include  the  fixing  of  damage,  "the  word  'reinstate' applies 
reasonable  rates;  and  that  the  statute,  to  property  which  is  damaged,  and  the 
in  providing  for  this  latter  object,  did  word  'replace'  to  that  which  is  de- 
not  infringe  the  constitutional  rule  that  stroved,"  and  "when  one  is  dealing 
the  objects  of  a  statute  shall  t>e  en-  with  property  in  the  nattirc  of  chattels, 
pressed  in  its  titie.  Golden  Canal  Co.  the  term  'reinstate'  means  to  replace 
v.  Bright.  S  Colo.  144.  (^y.,  restore)  the  chattels  not  t'n  lilti, 

V^KaimMOmamttv.—lnUniledSlatei  but  1*  i/a^u;  and  all  (hat  the  Insurers 

Constitution,   see   Intehstatb   Com-  are  bound  to  do  Is  to  make  the  chat- 

MERCE,  vol.  II,  p.  540,  il  atg.  tell  as  good  as  thejr  were  before  the 

B«Knlatlan  — The  phrase,  regulations  fire,"  Accordingly  it  was  held  in  that 
of  a  department,  in  acts  of  Congress,  case  that  the  insurer's  option,  as  re- 
should  be  understood  as  meaning  gen-  gards  machinery,  would  not  be  affect- 
eral  rules  relating  to  the  subject  upon  ed  by  the  mere  £act  that  the  building 
which  a  department  acts,  made  by  the  in  which  it  was  had  been  destroyed,  01 
head  of  a  department  under  some  act  of  that  the  term  of  the  assured  had  been 
Congress  conferring  power  to  make  determined.  Anderson  t'.  Commercial 
luch  regulations,  and  thereby  giving  to  Union  Assur,,  5;  I..  J.,  C^  B.  149.  See 
them  the  force  of  law.  It  does  not  in-  generally  Pirb  Insurance,  vol.  7,  p. 
dude  a  mere  order  of  the  President  or  1053. 

ofasecreUry.     Harvey  i>.   U.  S.,  3  Ct.  4.  Balolnlns   Or&tli   (In   Pleading).— 

■of  CI.  43.  The    term   "rejoining    gratis"   means 

L  Bouvler'*  L.  Diet.  only  that   the   defendant   will   rejoin 
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therefore,  the  fourth  in  order  of  the  pleadings  which  may  be 
interposed  in  a  common-law  action.  No  such  pleading  is  in  use 
in  equity,  or  under  the  reformed  codes.* 

EELATIOH.— (See  Judicial  Sales,  vol.  12,  p,  221 ;  Judg- 
ments, vol.  12,  p.  113  ;  Escrow,  vol.  6,  p.  870.) 


I.  Definition,  726. 
II.  Application    of    Doctrine    in 
General,  726.  [727. 

III.  Application  in  Execution  Sales, 

IV.  Doctrine  of  Relation  as  Affect- 
ing Possession,  730.  [730. 
I.  Sheriff^ s    Deed    Necessary^ 

V.  Relation  as  Affecting  Admissi- 
bility of  Deed  Executed  Sub- 
sequent to  the  Coismencement 
of  an  Action  Involving  the  Ti- 
tle, 731. 
VI.  Relation  as  Affecting  the  Op- 
eration of  the  Statute  of  Limit- 
ations, 731. 


VII.  Application     in     Foreclosure 

Sales,  753. 
VIII.  Application     in     Attachment 
Cases,  734. 
IX.  Doctrine  WUl   be  AppUed   t» 

Escrows,  734. 
X.  Government  Patents  for  Land 

Will  Relate,  735. 
XI.  Doctrine  of  Relation  as  Ap- 
plied to  Extending  Executions- 
in  the  New  England  States^ 
735. 
XII.  Other  Illustrations  of  the  Ap- 
plication of  the  Doctrine  of 
Relation,  736. 


L  BEFlVlTlOir. — Relation  is  a  fiction  of  law  resorted  to  for  the 
promotion  of  justice  and  for  promoting  the  lawful  intention  of 
parties,  by  giving  effect  to  acts  or  instruments,  which,  without  it 
would  be  invalid.* 

n.  AFPLiCATloir  OF  DOCTBIHE  Df  Oehsral. — The  doctrine  of 
relation  is  based  on  broad  equitable  principles,  and  while  there  is 
no  rule  better  founded  in  law,  reason  and  convenience,  than  that 
all  the  several  parts  and  ceremonies  necessary  to  complete  a  con- 
veyance, shall  be  taken  together  as  one  act,  and  operate  from  the 
substantial  part  by  relation,^  the  doctrine  is  never  applied  when 
it  would  defeat  the  rights  of  third  persons.^  And  where  strangers 


without  putting  the  plaintiff  to  the  ne-  case,  the  deed  when  delivered  takes 

cessit/  of  obtaining  a  rule  to  rejoin,  effect,    by    the    doctrine    of  relation^ 

Adkins  v.  Anderson,  10  M.  &  W.  14.  back  to  tne  time  of  the  sale,  for  the 

1.  Abbott's  L.  Diet.  purpose  of  protecting  the  purchaser 

8.  Jackson  V.  Bard,  4  Johns.  ( N.  Y.)  from  intermediate  incumbrances  and 

230;  4  Am.  Dec.  267 ;  Johnson  v.  Stagg,  conveyances  by  the  execution  debtor 
2  Johns.  (N.  Y.)  510;  Heath  v,   Ross,        S.  Landes  v.  Brant,  10  How.  (U.  S.> 

12    Johns.    (N.    Y.)    140;  Jackson  v,  348;  Rogers  v.  Brent,   10  111.  573;  i 

Dickenson,  15  Johns.   (N.   Y.)   315;  8  Am.  Rep.  422;  Barr  t^.  Gratz,  4  Wheat. 

Am.  Dec.   236;  Jackson  v.  Stevens,  16  (U.S.)  213;  Cavender  v.  Smith,  5  Iowa 

Johns.  (N.  Y.)  no;  Doe  f.   Howland,  157;  5  Cruise  on  Real  Property,  510. 
8  Cow.  (N.  Y.)  280;  Jackson  T^  Doug-        4.  Menvill's  Case,  13  Coke  19;  Case 

lass,  5  Cow.  (N.  Y.)  458;  Hawley  xk  v.  DeGoes,  3  Cai  (N.  Y.)26i;  Jackson 

Cramer,  4  Cow.  (N.  Y.)  717;  Butler's  v.    Douglass,  5  Cow.    (N.    Y.)  458; 

Case,  3  Coke  23;  Menvill's  Case,  13  Jackson  v.  Bard,  4  Johns.  (N.  Y.)  230; 

Coke  19.  4  Am.  Dec.  267;  Reynolds  v.  Darling,, 

niuatrafeion. — An  illustration  of  the  42  Barb.   (N.   Y.)  4x8;  Fite  v.  Doe,. 

application  of  the  doctrine  of  relation,  i     Blackf.     (Ind.)    127;    Samson     v. 

will  be  found  in  execution  sales  where  Thornton,  3  Met.  (Mass.)  275 ;  Wick- 

the  sherifTs  deed  of  conveyance  is  not  ham  v.  Freeman,   12  Johns.  (N.  Y.) 

delivered  to  the  execution   purchaser  183 ;  Compare    Morgan    v.  Varick,  & 

lor  sometime  after  the  sale.    In  such  Wend.  (N.  Y.)  587. 
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would  be  prejudiced,  if  applied  at  all,  its  application  will  be 
entirely  confined  to  parties  and  privies,*  and  never  to  defeat 
collateral  acts  which  are  lawful,*  for  it  is  said,  relations  are  fic- 
tions in  law  which  will  never  do  wrong  and  can  never  be  applied 
to  a  void  act.' 

nL  AnUGATiOH  nt  ExECDTioiT  Balbb.— The  doctrine  of  relation 
has  its  most  frequent  application  in  execution  sales,  where  the 
sheriff's  deed  is  not  executed  for  some  time  after  the  sale,  in 
which  case,  the  deed  relates  back  to  the  commencement  of  the 
lien  of  the  judgment,  not  only  for  the  purpose  of  determining 
what  title  passes  to  the  purchaser,  but  also  for  the  purpose  Of  de- 
feating intermediate  conveyances  and  incumbrances  by  the  exe- 
cution debtor.  In  most  of  the  States  the  defendant  is  not 
divested  of  his  title  until  the  execution  of  a  conveyance  to  the 
purchaser,  consequently  this  conveyance  when  made,  must,  for 
the  protection  of  the  purchaser,  take  eflect  as  though  executed 
at  some  period  antecedent  to  its  date.  No  uniform  rule,  applica- 
ble to  all  the  States,  as  to  the  time  when  the  lien  is  created,  can 
be  stated.  In  some  it  dates  from  the  docketing  of  a  judgment ; 
in  others,  from  the  issuing  of  execution ;  in  others  again  it  may 
be  created  by  attachment,  and  sometimes  by  levy.  But,  how- 
ever created,  the  deed,  when  executed,  takes  effect  by  relation 
from  the  time  when  the  lien   attached.*     Statutory  enactments 

Aa  against  a  purchaser  (or  value  33;  Berrlngton  v.  Parkhurgt,  13  Eaat 
and  -without  notice  of  an  execution  ^89;  Jackson  w.  Stevena,  16  Johns.  (N. 
■lie,  asherifTs  deed  made  in  pursu-  Y.)  no;  Wllliamaon  v.  Field,  3 
ince  of  the  sale  but  not  acknowledged  Sandt.  Ch.  ( N.  Y.)  533,  568. 
till  thirteen  jears  afterwards,  will  not  A  void  act  will  not  be  made  good  bj 
be  allowed  to  take  effect  aa  of  the  relation,  nor  can  a  subsequent  act  re- 
time of  the  sale.  Lincoln  v.  Tbomp-  late  to  it  Dow  v.  Howland,  8  Cow. 
ion,  7S  M0.613.  (N.  Y.)  177.     In  this  case  the  court  by 

But    the    doctrine   will   be   applied  Savage,  J,  said:  "In  all  cases  where  a 

u  against  third  persons  having  notice,  subsequent  is  held  to  relate  back  to   a 

Vancourt     v.     Moore,     36     Mo.     93;  thing  antecedent,  there  must  be  some- 

Tbompson  77.  Leach,  I  Vent.  100.  thing  to  which  relation  maj   be   had; 

I.  File    V.    Doe,    i    Blackl.    (Ind.)  something    inchoate,    imperfect,    but 

117;  Hawlej  V.  Cramer,  4  Cow.   (N.  still  something." 

Y.)7i7;  Evertsen  j;.  Sawyer,  3  Wend.  The  doctrine  of  relation   cannot  be 

(N.   Y.)  J07;  Wright  v,  Douglass,  3  applied  to  sustain  an  action  not   auth- 

"■  ^■Vll-  orized     when      it     was     commenced. 

A  purchaser  at  an  execution  sate  BC'  Gilbert    v.   Sharp,   3    Lans.   (N.   Y.) 

quires  no  title  until  the  deed  is  exe-  413. 
cuted.     But  when  executed,  a  sheriff's 

deed,  as  to  defendant  in  execution  and     Jacksc.   .,  ^,   ^    _  . 

Iiis  privies,    and  as  to  strangers  pur-  7<;  i j  Am.  Dec.   143,  note;   Leach   v. 

chasing  with   notice,  relates   back   to  Koenig,  55  Mo.  451 ;   Crowley  r,  Wal- 

the  date  of  the  sale,  and  vests  the  title  lace,  i3  Mo.  143 ;  Bank  of   Missouri  v. 

in  the  execution  purchaser  from   that  Weils,  13  Mo,  361;  51  Am.  Dec.  161; 

time.     Leach  f.  Koenig,  55  Mo.  4JI.  Lackey   v.   Seibert,  33  Mo.  85;  Strain 

And  from  that  time  notice  of  the  sale  v.  Murphy,  49  Mo.  337;   Shumate   c. 

iivirtually   notice  of   the  deed.     Shu-  Reavis,  49  Mo.  333;  Durrett  i,  Hulae, 

mate  v.  Reavis,  49  Mo.   333;  See   also  67  Mo.  301 ;  Wllhelm   f .   Humphries, 

Strain  v.  Murphy,  49  Mo,  337,  97  Ind.  530;   Shirk  v.  Wilson,  13  Ind. 

1  Menvill's  Case,  13  Coke  19.  139;   Smith  o.  Allen,  1    Blackf.  find.) 

I.  Butler  and  Baker's  Case,  3  Coke  33 ;  Doe  v.  Horn,  i  Ind.  363;  50  Am. 
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Dec.  470 ;  Hollenback  v,  Blackmore,  70 
Ind.  234;  Elliott  v»  Cale,  80  Ind.  285; 
Riley  v.  Davis,  83  Ind.  i ;  Shanklin  v, 
Franklin  L.  Ins  Co.,  77  Ind.  268;  Bel- 
lows V.  McGinnis,  17  Ind.  64;  Ashley 
V.    Eberts,    22    Ind.    55;    Hibberd    v. 


161 ;  Boyd  v.  Longworth,  1 1  Ohio  356^ 
and  cases  cited  and  reviewed  in  opin> 
ion  of  the  court;  Miner  v.  Wallace,  10 
Ohio  404. 

Where  Levy  in  Different  County. — The 
levy  of    an   execution   in   a    different 


Smith,  67  Cal.  546;  Huff  v.  Morton,  94  county  from  that  in  which  the  judg- 
Mo.  405 ;  Howard  r.  Daniels,  2  N.  H.  ment  is  rendered,  creates  a  lien,  and 
137;  Clement  v.  Garland,  53  Me.  427;  when  followed  by  a  sale,  will  take  ef- 
Fitch  V.  Tyler,  34  Me.  463 ;  French  v.  feet  by  relation  back  to  the  levy, 
Allen,  50  Me.  437 ;  Savage  v.  Best,  3  unless  the  rights  of  creditors  and  pur- 
How.  (U.  S.)  XII ;  Barr  v,  Gratz,  4  chasers  have  intervened.  Reichert  r. 
Wheat.  (U.  S.)  213;  Tabb  v.  Harris,  4  McClure,  23  111.  516. 
Bibb  (Ky.)  29;  7  Am.  Dec.  732 ;  Daniel  Belatlon  Back  to  Levy. — The  execu- 
V,  Cochrane,  4  Bibb  (Ky.)  532;   Kilby  tion  from  a  justice,  binds  lands  from 


V.  Haggin,  3  J.  J.  Marsh.  (Ky.)  208; 
Million  I'.  Riley,  i  Dana  (Ky.)  360;  25 
Am.  Dec.  149;  Addison  v.  Crow,  5 
Dana  (Ky.)  274;  Greer  v.  Winter- 
smith,  8^  Ky.  510;  Ferguson  v.  Miles, 
8  111.  35S;  44  Am.  Dec.  702;  Ryhinerr. 
Frank,  105  111.  326  ^  McClure  f.  Eugel- 
hardt,  17  111.  47 ;  Sweezey  v.  Chandler, 
II  111.  445 ;  kirk  zk  Vonberg,  34  111. 
440;  Rogers  r.  Brent,  10  111.  573;  i 
Am.  Rep.  422;  McCormick  t*.  McMur- 
trie,  4  Watts  (Pa.)  192;  Bellas  v,  Mc- 
Carty,  10  Watts  (Pa.)  13;  Morrison  v, 
Wurtz,  7  Watts  (Pa.)  437;  Pennsylva- 
nia etc.  R.  Co.  r.  Cleary^  125  Pa.  St. 
442;  Cockey  r.  Milne,  16  Md.  200; 
Campbell  v.  Lowe,  9  Md.  500;  66  Am. 
Dec.  339;  Wilson  r.  Miller,  30  Md.  82; 
96  Am.  Dec.  568 ;  Martin  r.  Martin,  7 
Md.  368 ;  61  Am.  Dec.  364 ;  Kane  v, 
Mackin,  9  Smed.  &  M.  (Miss.)  387; 
Kingman  v.  Glover,  3  Rich.  (S.  Car.) 
37;  45  Am.  Dec.  756;  Testerman  v. 
Poe,  3  Dev.  &  B.  (N.  Car.)  103;  Pick- 
ett V.  Pickett,  3  Dev.  N.  Car.)  6;  Hoke 
V.  Henderson,  3  Dev.  (N.  Car.)  13; 
Davidson  x\  Frew,  3  Dew.  (N.  Car.) 
3;  22  Am.  Dec.  708;  Woodley  v.  Gil- 
liam, 67  N.  Car.  237;  Connor  v.  Long, 
63  Iowa  395;  Bell  v.  Hall,  4  Greene 
<Iowa)  68;  Cavender  v.  Smith,  5  Iowa 
157;    Wood    V,    Turner,     7     Humph. 


the  time  of  the  levy,  and  an  order  of 
sale  subsequently  made  has  relation 
back  to  that  period.    Lash  v,  Gibson, 

1  Murph.  (N.  Car.)  266;  Ellar  r.  Ray, 

2  Hawks  (N.  Car.)  568;  Parker  v. 
Swan,  I  Humph.  (Tenn.)  80;  34  Am. 
Dec.  619. 

Upon  the  delivery  of  an  execution, 
with  directions  to  levy  it  on  the  judg- 
ment debtor's  real  estate,  the  officer, 
without  entering  on  the  land,  immedi- 
ately made  a  memorandum  on  a  sepa- 
rate paper  (noting  the  day  and  hour) 
that  he  then  took  the  land  in  execu- 
tion. He  afterwards  caused  the  land 
to  be  set  off  by  appraisement,  accord- 
ing to  law,  and  dated  his  return  on  the 
execution  as  of  the  day  and  hour  when 
he  made  said  memorandum;  and  set 
forth  in  the  return  that  he  had  seized 
the  land,  etc.  Held,  that  the  return 
was  not  false,  and  the  levy  took  effect, 
by  relation,  from  the  time  when  such 
memorandum  was  made.  Hall  t/. 
Crocker,  8  Met  (Mass.)  351. 

A  purchaser  at  sheriff's  sale  may 
have  even  a  better  title  than  the  debtor 
had  at  the  time  of  the  sale,  for  his 
title  dates  in  many  respects,  from  the 
lien  of  the  judgment;  he  holds  dis- 
charged of  latent  trusts  and  of  inter- 
vening conveyances,  leases  and  incum- 


<Tenn.)  517 ;  McClain  v,  Easly,  4  Baxt.  brances  made  by  the  debtor.  McCorm- 

<Tenn.)   520;    Dobson  r.   Murphy,    i  ick  r.  McMurtrie,  4  Watts  (Pa.)  193. 

Dev.  &  B.  (N.  Car.)   586;  Johnson  v.  It  has  been  held,  that  a  purchaser  at 

Stagg,  2  Johns.  (N.  Y.)   520;   Jackson  sherifFs  sale  acquires  the  interest  of 

1;.  Dickenson,  15  Johns.  (N.   Y.)  309;  the  defendant  at  the  date  of  the  judg- 

Snedeker  v.    Snedeker,    18   Hun  (N.  ment  although   he  may  have  been  ad- 

Y.)  355 ;  Holman  t'.  Holman,  66  Barb,  judged  a    bankrupt    before    the  sale. 

(N.  Y.)  215;  Nellis    v,    Lathrop,  32  Fehley  r.  Barr,  66  Pa.  St.  196. 


Wend.  (N.  Y.)  121 ;  34  Am.  Dec.  385; 
Haywood  v.  Hildreth,  9  Mass.  393; 
Hall  v.  Hoxie,  3  Met.  (Mass.)  351 ; 
Brown  t'.  Maine  Bank,  11  Mass.  153; 
Adams  t;.  Higgins,  23  Fla.  13;  Mans- 
field V,  Gregory,  8  Neb.  432  ;   Miles  v. 


But  possession  under  a  sheriff*s  deed 
is  not  adverse  to  the  dower  right  of 
one  who  was  wife  of  the  judgment 
debtor  before  the  judgment  Cowan 
V,  Lindsay,  30  Wis.  5S6. 

In  Conrad   v,  Atlantic   Ins.  Co..  x 


^Wilson,  3  Harr.  (Del.)  383;  Hacken-    Pet.  (U.  S.)  386,  the  court  by  Story,  J., 
sack  Sav.  Bank,  v,  Morse ;  46  N.  J.  Eq.    observes :  **It  is  not  understood  that 
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in  several  states  give  the  judgment  debtor  a  certain  period  of 
time  in  which   to   redeem   his  property  sold   at  execution   sale. 

Under  these  statutes  the  relation  of  the  sheriff's  deed  to  the  day 
of  the  sale  only  protects  the  purchaser's  title  from  intermediate 
incumbrances.  For  most  other  purposes,  the  deed  relates  back 
only  to  the  expiration  of  the  period  of  redemption.* 

a  general  lien  bj  judgment  on  land,  Time  Wliati  D««d  Uioidd  ba  Proenred. 
constitutes,  per  »e,  a  property  or  right  — In  the  Isle  case  of  Ryhiner  v.  Frank, 
in  the  land  itself.  It  onlj  confers  a  105  111.  336,  the  court  held  that,  where 
right  to  levy  on  the  same,  to  the  ei-  land  was  sold  on  execution  on  Aug.  :o, 
elusion  of  other  adverse  interests,  sub-  1S71,  and  the  sheritTE  deed  was  not 
sequent  to  the  judgment;  and  when  talten  out  until  Dec.  21,  1S78,  under  the 
the  levy  is  actually  made  on  the  same,  act  of  March  zi,  1S7J,  which  went  into 
the  title  of  the  creditor  for  this  pur-  efTect  July  i,  i87i,  that  the  certificate 
pose  relates  back  to  the  time  of  his  of  purchase  given  at  the  time  of  the 
Judgment,  so  as  to  cut  out  intermedi-  sale,  became  void,  because  the  deed 
ate  Incumbrances.  But,  subject  to  thereon  was  not  executed  within  five 
this,  the  debtor  has  full  power  to  sell,  years  from"  the  expiration  of  the  time 
or  otherwise  dispose  of  the  land.  His  of  redemption,  and  the  sheriff's  deed 
title  is  not  divested  or  transferred  by  thereon  was  a  nullity,  passing  no  title. 
the  judgment  to  the  judgment  creditor.  nu«  Aaqnlxed  by  Mbtor  BnbMqnuit 
It  may  be  levied  upon  by  any  other  toI«V7. —  Where  an  execution  debtor  at 
creditor,  who  is  entitled  to  hold  it  the  time  of  the  levy  had  no  title,  but 
against  every  other  person  except  subsequently  acquired  title.  Such  sub- 
such  judgment  creditor;  and  even  sequcntly  acquired  title  will  not  inure 
»gsinst  him  unless  he  consummates  his  to  the  be'nefit  of  the  purchaser  at  ex- 
title  by  a  levy  on  the  land,  under  his  ecution  sale  by  relation,  for  said  pur- 
judgment.  In  that  event,  the  prior  chaser  could  only  acquire  such  title  at 
levy  is,  as  to  him,  void;  and  the  cred-  the  debtor  had  at  the  Inception  of  the 
itor  loses  all  right  under  it."  Hen.  McArthur  ».  Oliver,  60  Mich. 
In  Illinois  ■  purchaser  at  sherifTs  60^.  See  also  Freeman  f.  Thayer,  33 
sale  acquires  only  a  lien;  no  new  title  Me.  76. 

vests  until  the  period  of  redemption  tnUvmedlU*  OonTaruie*  br  SberUC — 
has  passed.  But  hii  deed  will  relate  A  HherifTs  deed  takes  full  efTect  only 
track  to  the  beginning  of  his  lien,  in  from  the  time  of  delivery,  and  does  not 
order  to  cut  off  intervening  incura-  relate  back  to  the  time  of  sale,  so  as  to 
brancet.  The  title  only  becomes  ab-  sustain  an  intermediate  sale  and  con- 
solute  when  the  right  to  a  deed  ac-  veyance  by  the  sheritF  of  the  lands 
CTues.  Stephens  v.  Illinois  Mut.  F.  therein  mentioned.  Den  v.  Steelman, 
Ins.  Co.,  43  111.  317.  10  N.  J.  L.  193. 

In  levying  an  execution  upon   land,  1.  Stephens  v.  Illinois  Mut.  F.  Ins. 

Interest  on  thejudgment  may  be  com-  Co.,43111.  337;  Thomas  v.  Crofut,  14 

puted  to  the  time  when  thele'vy  iscom-  N.    Y,    474;    Everston   v.   Sawyer,    t 

pleted.     Taylor   v.   Robinson,  J   Allen  Wend.  (N.  Y.)  507;  Cook  v.  Travis,  ao 

(Mass.)  563.  N.  Y.  400;  Nellis  r.  Lathorp, ii  Wend. 

Where  judgments  are  liens,  the  deed  (N.  Y.)   lai;  34  Am.   Dec.   18^;  Rcy- 

of  the  iheriff  in  an  execution  sale,  re-  nolds  v.  Darling,  41  Barb.  (N.  Y.)  418; 

lates  back  to  the  dateofjudgment.  Mc-  Uolmani-.   Holman,  66  Barb.  (N.  Y.) 

Corraick  v.  McMurtrle,  4   Watts  (Pa.)  315;  Wilson  v.  Davol,  5  Bosw.  (N.  Y.) 

193;   Martin  c.  Martin,  7  Md.  368;  61  619;  Conner  t.  Long, 63  Iowa  295. 

Am.  Dec.  364.  Where  the  right  of  redemption   ex- 

Qsotment    Bnlt.— Where    ejectment  tsts,  the  execution  by   the  sheriff  of  a 

suit  was  commenced  after  the  sale  but  deed   to  land  sold  on   a  decree,  before 

before   the   execution  of  sherilTs  deed,  the  expiration  of  the  year  allowed  for 

Winston  »,  Affalter,  49  Mo.  363,  redemption    will    not    invalidate  such 

AmradadandLoitDMd.— See  Dollar-  sale.     Rucker  i>.  Steelman.  73  Ind.  396. 

hide  V.  Parks.  91  Mo.  178.  In  Bissell  v.  Payn,  10  Johns.  (N.  Y.) 

An  amended  deed  will  relate  back  to  3,   it   was   held,   that   where  land  of  a 

the  date  of  the  judgment   Hen.    Bush  debtor    is   sold    under 

V,  White,  85  Mo.  339.  pending  a   lease  by   the    debtor, 
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17.  DOCTEINE   OF  SELATION  A8  ATFEOTIirG   P0fl8E88I0N. — The  title 

which  vests  in  a  purchaser  at  execution  sale  is  not  such  as  will 
entitle  him  to  possession  before  the  sheriff's  deed  is  executed^ 
consequently  between  the  time  of  the  sale  and  the  execution  of 
the  deed,  he  cannot  resort  to  an  action  of  trespass,  or  assert  any 
rights  founded  on  possession,^  though  he  may  maintain  an  action 
for  waste  against  the  debtor.*  While  the  execution  purchaser  is 
not  entitled  to  rents  and  profits  before  his  title  is  complete  by 
the  execution  of  the  deed,  it  has  been  held,  that  he  may  recover 
rents  falling  due  after  the  deed  is  executed,  although  part  accrued 
during  the  possession  of  the  debtor,  on  the  ground  that  the  debt  is 
not  apportionable.*  And  this  is  true  even  though  anticipated  by 
the  debtor,  who  has  drawn  orders  accordingly,  which  were  ac- 
cepted by  the  tenant.* 

1.  Sheriff's  Deed  Necessary. — Although  it  has  been  held  in  some 
States  that  the  execution  of  a  deed  by  the  sheriff  to  a  purchaser 
at  an  execution  sale  is  not  actually  necessary,  provided,  the 
judgment  and  execution  be  valid  and  regular,  and  the  purchaser 
properly  identified  as  the  purchaser  under  the  execution,*  the 


before  the  rent  has  accrued,  and  a  cer-  pass,  on  the  mere  ground  that  he 

tificate  is  given  to  the  purchaser,  pur-  the  purchaser  at  the  sale,  when  he  had 

suant   to  the  statute  passed  Apr.  la,  not  received  the  sheriff's  deed  till    af- 

1830  (§  43,  ch.  184),  the  debtor,  not-  ter  the  time  of  the   alleged    trespass. 

withstandmg  the  sale  and  certificate,  is  Presnell  v.  Ramsour,  8  Ired.  (N.  Car.) 

entitled,  until  the  time  for  redemption  ^05;  but    see    Kingman    v.    Glover,  x 

allowed  him  by  the  statute  has  expired  Rich.  (N.  Car.)  37;  45  Am.  Dec.  75^ 

and  the  sheriffs  deed  is  executed,  to  re-  S.  Thomas  v.  Crofut,  14  N.  Y.  474. 

ceive  and  sue  for  the  rents  which  have  Oronnd  Rents. — Since  the  purchaser 

in  the  meantime  accrued;  for  the  pos-  is  not  entitled  to  possession  before  the 

session  and  enjoyment  of  the  land  re-  conveyance  is  completed  by  the  sherift'a 

mains  in  the  same  state,after  the  sale  and  deed,  he  will  not  be  liable  for  grround 

until  the  time  for  redemption  has  ex-  rents    accruing     in     the     meantime, 

pired,    as    before    the  sale;    and    the  Thomas  v.  Connell,  5  Pa.  St.  13. 

sheriff's  deed  does  not  retrospect,  but  Waste. — In   Rich  v.  Baker,  3    Den. 

must  be  dated  afler  the  time  for   re-  (N.  Y.)  80,  the  court  by  Bronson  C.J. 

demption  has  expired.     Such  a  sale  is  observes:  ** While  the  debtor    has  the 

conditional  merely,  and  the  purchaser,  use  and  enjoyment  of  the  property  dur- 

until  the  sheriffs  deed  is  executed,  has  ing  the  period  of  redemption  he  is  an- 

a  lien  only  on  the  land.  swerable  to  the  grantee  in  the  sheriff's 

1.  Rich  v.   Baker,  3   Den.  (N.  Y.)  deed,  for  any  waste  he  may  have  com- 

80;  Thomas  v,  Crofut,   14  N.  Y.  474;  mitted  afler  the  sale,  and  the  grantee 

Hawk  V,  Stouch,  5  S.  &  R.  (Pa.)  157;  is  deemed  vested  with  the  legal  estate 

Scheerer  v.  Stanlev,  3   Rawle    (Pa.)  from   the    time    of  the    sale    for    the 

376;  Gorham  v.  Wing,  10   Mich.  486;  purpose  of  maintaining  an  action  for 

Whipple    V,   Farrar,  3   Mich.  447;  64  any  injury  to  the  land.     The  purchaser 

Am.  Dec.  99;  Swifl  v,  Agnes,  33  Wis.  may  also  bring  trover  for  timber  cut, 

338;  McMillan  v,  Hafley,  3  Law   Re-  but  cannot    maintain   replevin   in   the 

pos.  (N.  Car.)  89;  Thomas  v,  Connell,  cepit^  for  that  action,  like  trespass,  can 

5  Pa.  St.  13;  Sands  v,  Pfeiffer,  10  Cal.  only  be  sustained  by  a  party  in  posses- 

359;  Davis  t;.  Evans,  5  Ired.   (N.  Car.)  sion. 

535;  Hall  V,  Renner,  i  P.  &  W.  (Pa.)  8.  Bank  of  Pa.  v. Wise,  3  Watts  (Pa.) 

402.  394- 

Where  a  man,  who  purchases  land  4.  Martin  v.  Martin,  7  Md.  368,  61 

at  an  execution  sale  enters  upon  the  Am.  Dec.  364. 

premises,  the  original  owner  being  in  6.  Boring  v,  Lemmon,  5   Har  &  J. 

possession,  he  cannot  justify  his  tres-  (Md.)  333;  Remington  v.  Linthicum» 
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weight  of  authority  is  decidedly  to  the  effect  that  the  conveyance 
is  not  complete,  as  to  all  purposes,  until  the  deed  is  executed  by 
the  proper  officer  in  pursuance  of  the  prior  levy  and  sale.' 
T.  BxUTtoir  AS  AmcTDro  Adkibbibilitt  of  Dees  EzECcrxit  Sdb- 

mUXHT  TO  THE  COUZBCEKZIIT  01  AIT  ACTIOS  IHYOLTDIQ  THE  TITLE. 
— There  seems  to  be  some  conflict  among  the  authorities  as  to 
whether  or  not  a  sheriff's  deed,  executed  after  an  action  involv- 
ing  the  title,  is  commenced,  is  admissible  in  evidence,  in  such 
action  under  the  general  issue  without  a  supplemental  complaint, 
or  answer,  or  a  plea  of  puis  darrien  continuance. 

The  courts  in  some  States  have  held  that  it  is,'  while  others 
have  held  that  it  is  not,  on  the  ground  that  the  doctrine  of  rela- 
tion should  never  be  extended  beyond  the  actual  necessity  of  the 
case,  for,  while  the  title  of  the  execution  purchaser  is  protected 
by  relation  back  to  the  day  of  the  sale  or  the  inception  of  the 
lien,  as  regards  intermediate  incumbrances  it  does  not  give  him 
the  right  of  possession,  and  his  title  is  not  complete,  as  to  all  other 
purposes,  until  the  sheriff's  deed  is  executed,' 

^  SxuTioir  Ai  Atrotdtg  the  Otekatioh  01 TSE  Statute  of  Lnt- 
iTATlon. — Whether  or  not  the  doctrine  of  relation  will  be  applied 
to  protect  the  purchaser  at  an  execution  sale,  by  preventing 
the  bar  of  the  Statute  of  Limitations  from  attaching  in  favor 
of  the  adverse  possessor  until  after  the  execution  of  the  deed 
by  the  sheriff,  is  a  question  upon  which  few  authorities  can  be 
found  and  one  upon  which  the  authorities  are  in  seemingly  direct 
conflict.     While   the   purchaser   at   an   execution  sale  does  not 

^  Pet  (U.  S.)  93;  LeUnd  v.  Wilton,  B.  65;  HajM  v.  New  York  Gold  Mln. 

14  Tex.  91;    Flemmlng  v.  Powell,  s  Co.,  3  Colo.  373;  Goes  v.  Meadon,  7ft 

Tex.  11c;  Joret   v.   Mortimer,  19   La.  Ind.  538. 

Ann.  106;  Monroe  v.  Stepheru,  80  Kj.  S.  Jickion  v.  Rimuy,    3  Cow.  (N. 

ISS-  Y.)7S;  IS   Am.   Dec.  341;     NellU   v. 

1.  RoUniOQ    V.  Garth,  6   Ala.   104;  Lathrap,      31    Wend.    (N.   Y.)     121; 

Spoor  tr.  Phillipc,  J7  Ala.  193;  Kellr  34    Am.    Dec.  185;  Crowley  v.  Wal- 

5.  Governor,    14   Ala.   541;    Smith   v.  Face,  t>  Mo.   143;    Winston    o.  AfTal- 

Houston.  16   Ala.  iii;    Schennerhora  ter,    49    Mo.   363;    Wallace    v.    Law- 

u.Merriii,  1  Barb.  (N.  Y.)  511;  Smith  rence,    I     Wa«h.    (U.   S.>    503;    Gor- 

p.Colvin,  17   Barb.  (N.  Y.)   157;  Du-  ham  i^.  Wing,  10  Mich.  486;    Hayes  r. 

prcT   V.   Moran,  4  Cnl.  196;  Anthony  New   York    Gold    Mln.    Co.,    3    Col. 

o.  Wessel,  9  Cal.  103;  People  v.  May-  373. 

hew.  iH  Cal.  6(;5;  Edwards  v.  Miller,  >.  Bagley  v.  Ward,  37  Cal.  I3l;    99. 

4  Heisk.   (Tenn.)   314:    Cnitsinger   v.  Am.  Dec.  i;6;  Md«s  t>.  Shear,  30  Cal. 

Carton,  10  Humph.  (Tenn.)   14;  Rog-  473;    McMltin   v.   O'Connor,   17   Cal. 

ers  V.  Cawood,   1   Swan  (Tenn.)   143 ;  347;  Prcsnell  n.  Ramsour,  8   Ired,   (N. 

5S  Am.  Dec.  739;  Dufour  v.  Camfrane,  Car.)  505;  Richardson  v.  Thornton,  7 

11  MifL  [La.)  te7;   Leger  n.  Doyle.  11  Jones  (N.  Car.)  458.  In  DavU  v.  Evans,. 

Rich.  (S.  Car.}  109;  70  Am.  Dec.  140;  c  Ired.  (N.  Car.)   515,    the    court    by 

Holme.  V.  McMaster,   i   Rich.  Eq.  (S.  Ruffin,  C.J..   said:      "Whatever  rela- 

Car.)  340;  Childresa  u.  Allln,  17  La.  37;  Hon  to  the  lime  of  the  sale   a   convey- 

Curtis  II.  Millard,  14  Iowa  118;  Si  Am.  ance   from   the  sheriff  may   have    for 

Dec.   460;    Wariield    v.  Woodward,  4  some  purposes,  it  cannot  be  carried   tt> 

Greeneilowa) 386;  Youngi/.  Withers, 8  the  unreasonable  extreme   of   proving 

Dtna  (Ky.)  165;  Doc  v.  Douaton,  i  B.  the  title  in  an  action,  that  was  brought 

ft  Aid.  330 ;  Doc  V.  Miller,  10  U.  C.  Q^  before  the  deed  wa«  made." 
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acquire  the  legal  title  until  the  sheriff's  deed  is  executed,  and  until 
then  is  not  vested  with  a  right  of  possession,  he  is  undoubtedly 
entitled  to  a  deed  immediately  after  the  sale,  and  upon  its  exe- 
cution and  delivery,  the  right  of  possession  at  once  accrues.  On 
these  grounds  the  weight  of  authority  is  to  the  effect  that  the 
Statute  of  Limitations  will  operate  by  relation,  from  the  day  of 
the  sale,  if  not  in  fact  from  the  inception  of  the  lien.^  On  the 
other  hand  it  has  been  held,  that  since  the  legal  title  does  not 
pass  to  the  execution  purchaser  until  the  execution  of  the  deed 
by  the  sheriff,  there  is  nothing  to  put  the  Statute  of  Limitations 

1.  In  Keaton  v.  Thomasson,  2  Swan,  that  until  the  execution  of  the  sheriifs 

<Tenn.)    138;     58   Am.   Dec.   55,    the  deed,  the  purchaser  has  only  an  equit- 

court  by  McKinne^,  J.,  observes:     "It  able    interest  or    title,    and    therefore 

18  true,  that  the  effect  of  an  execution  could  not  sue  in  ejectment   to   recover 

sale,  of  real  property,  is  very   different  possession  of  the  premises;    still,  it  is 

from  that  of  personal   property.      The  no  less  true,  that  the  Statute  of   Lim* 

levy   of  an  execution     upon    personal  itations  of  18 19,  has  precisely  the  same 

■chattels,  divests  the  title  of  the  debtor,  effect  and  operation  upon  equitable  as 

■and  vests  it  in  the  sheriff*;  and   by  the  upon    legal    titles,   and    alike  protects 

mere  force  of  the  sale   and  delivery   of  the  right  of  the   person    in  possession 

possession  to  the    purchaser,    he    be-  holding  adversely,  as  against  both.     It 

comes  vested  with  a  legal  title   to   the  would  be  absurd  to  suppose,    that    the 

property  purchased.     But  such  is   not  mere  delay  or  negligence,  of  the  pur- 

the  legal  result  in  the  case  of  real   es-  chaser  in  procuring  a  deed   from   the 

tate.    The  levy  of  an   execution   upon  sheriff,  could  have  the  effect  of  prevent- 

land  does  not  divest  the    title    of   the  ing  the  bar  of  the  statute  from   attach- 

Judgment  debtor.     It  vests   the  sheriff"  ing  in  favor  of  the    adverse    possessor, 

with     no     interest     in    the    property,  It  is  true,  that  the  judgment  debtor,  if 

neither  the  legal  title  or   possession   is  he  remain  in  possession  af^er  the  sale, 

transferred  to  the  purchaser  by  force  of  is  regarded  in  the  absence  of  all    evi- 

the  sale.    The  sheriffs  deed,   by  oper-  dence  to  the  contrary,  as  occupying  the 

ation  of  law,  transfers  the  legal  title  to  relation  of  quasi  tenant  at  will  to  the 

the  purchaser,  and  he  is   left  to  resort  purchaser.    But,   this   is  a  mere  pre- 

to  an  action  of  ejectment  to  gain   the  sumption  of  law,  which  may  be  rebut- 

possession,  if  withheld  by  the   former  ted,  by  showing  that,  in   fact,    he  was 

owner.    By  virtue  of  the  levy  and  sale  holding    adversely    to    the    right    of 

alone,  the  purchaser  acquires,  at  most,  purchaser.'* 

only  an  equitable  title  to  the  land  pur-  In  Pickett  v,  Pickett,    3    Dev.    (N. 

chased.     But,  as   the  sherifTs    deed  is  Car.)  6,   the  court  by  Ruffin,  J.,  obser- 

founded  on  the  levy  and  sale,  and  vests  ves:     *'The  sheriff*  can  convey  imme- 

the  purchaser,  by   such   relation,  with  diately  af^er  the  sale;  and   if    the  pur- 

the  legal  title,  at  least  from  the  date  of  chaser  will  delay  taking  his  deed,  it  is 

the  sale,  if  not   from   the   levy,  which  his  own  folly.    It  is  immaterial  whether 

is  the  inception  of  the  title.     From  the  the  sheriff's  deed  operates  by    way  of 

date  of  the  sale,  at  least,  the  judgment  passing  a  title  that  was  in  himself,    or 

debtor,  in  possession  of  the   land  sold,  hy  way  of   executing  an  authority  to 

is  in  a  condition  to  assert   a  claim   ad-  pass  that  title  which  was  in  the  debtor, 

verse  to  that  of  the  purchaser.       The  The    title    is    somewhere;   and    be    it 

iatter  is  immediately  entitled  to  a  deed,  where  it  may,  the  possession  of  another 

and  to  the  possession  of  the  land,   if  it  under    a    distinct  title,    is  adverse  to 

can     be     acquired     peaceably.       But  it."     And  so,  if  a  purchaser    at    such 

whether  he  obtains  a  conveyance  from  sale,  neglect  to  take  a  deed  for  seven 

the  sheriff*  or  not,   is  wholly   immater-  years,  a  possession  with  color  of  title, 

ial,  so  far  as  respects  the  operation  of  the  adverse  to  the   title  conveyed    by  the 

Statute  of  Limitations,  in  favor  of  the  sheriff*,  will  bar   the   purchaser  under 

judgment  debtor  remaining  in   posses-  the  execution. 

«ion,  and  claiming  to  hold   adversely.  See  also  Cowles  v.    Coff*ee,   88    N. 

In  point  of  fact  to  the  title  acquired   by  Car.   340;    Brown  v,  Baldridge,  Meigi 

the  purchaser;  fer  although  it  be  true,  (Tenn.)  i. 
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in  motion  until  said  deed  is  executed  and  delivered.'  Lengthy 
citations  from  the  cases  on  this  point  will  be  found  in  the  notes.. 
VU  APFLiCATioa  nr  Fokeglosose  Sales. — The  rule  regulating- 
the  application  of  the  doctrine  of  relation  in  foreclosure  sales  ts 
in  accordance  with  the  rule  regulating  its  application  in  other 
sales,  and  the  title  of   a    purchaser   at  a  judicial  sale  under  a. 

1.  St*etniHit. — In  March,  1865,  a  lale  tU  dccUton.  But  in  the  subordinate- 
was  made  by  the  sheriff.  In  September  and  in  the  appellate  court,  the  queslion 
oT  the  tame  year  the  lime  for  redemp-  apparently  considered  was  whether^ 
tion  expired.  In  November  the  sheriff  under  the  facts  proved,  the  deed  had 
signed,  sealed  and  acknowledged  a  been  delivered  in  1865;  and  tre  think 
deed  in  pursuance  of  the  sale,  and  there  can  be  no  doubt  that  those  fact» 
placed  it  in  a  pigeon-hole  in  his  office,  did  not  establish  any  delivery.  But,  it 
AnerWBids.  during  the  year  1865  and  was  unquestionably  true  that  plaintiff 
l866  the  holder  of  the  certificate  of  had  for  nearly  eight  years,  been  entl- 
purchase  was  several  times  notified  tied  to  such  delivery.  Statutes  of 
thai  the  deed  was  ready  at  the  sherifTg  Limitation  are  commonly  called  st«- 
olGce,  and  requested  to  call  for  it.  On  tutes  of  repose.  Their  most  beneficial 
each  occasion  he  replied  "that  it  was  operation  is  In  preventing  the  asser- 
alt  right,  he  would  call  and  get  it."  He  tion  of  state  claims.  But,  in  harmonjr 
did  not,  however,  get  the  deed  until  with  the  result  reached  in  this  case,  the 
1873.  In  1874  he  commenced  an  action  purchaser  at  an  execution  sale  may,  by 
of  ejectment,  based  on  this  deed.  The  delaying  to  call  for  hii  deed,  chooae 
defendant  pleaded  the  Statute  of  his  own  time  to  assert  his  title.  This. 
Limitations,  which  in  Cali/ornia.  bars  result,  however  startling,  is  perhaps  the 
real  actions  after  live  years.  The  dis-  logical  consequence  of  two  undisputed 
trie t  court  rendered  judgment  for  the  rules  of  law,  viz.:  ist.  That  until  the 
defcndanl.     Plaintiff  appenled.  actual  reception  of  his  conveyance,  the 

Prr  Curiam;    The  court  below  held  purchaser   at   an   execution  sale  is  not 

that  the  Statute  of  Limitations  had  op-  invested  with  the   legal  title,   nor  with 

e rated    to    bar    the     plainiifTs    claim,  any    right   to    the    possession   of    the 

Thia  was  put  upon  the  ground  that  in  property  sold  (Freeman  on  Eiecutiona- 

1865  or  1866  there  was  a  deliverv  of  the  4  313).  ind.  That  prescription  does  not 

sheriff's  deed  to  the  plaintiff.     But,  it  is  begin  to  run  against  anyone  until   he 

apparent  thai  no  deed  was  delivered  to  has  a  right  of  action,   (Angell  on  LimU 

Ihe  plaintiff  until  June,  1S73,  and   the  tatlon,  ^  42).     This  last  rule,  we  have 

action  was  commenced  in  1874.    Judg-  always  thought,  ought  not  to  eitend  to 

ment  reversed  and  cause  remanded  for  those  persons  who,  as  in  the   case  un- 

a    new    trial.      RemiUilur    forthwith,  der  consideration,   through   their   own 

Jefferson  i'.  Wendl,  51  Cal   575.  choice  or  laches,  delay  obtaining  some 

A  note  on  Jefferson  r.  Wendt  in  4  formal  muniment  of  tide  essential  ti> 
Cent.  L.  J.  197,  is  as  follows;  "The  mea-  the  transformation  of  an  inchoate  right 
gerness  of  the  foregoing  opinion  Is  such  into  a  perfect  cause  of  action.  Negll- 
that  we  should  forbear  making  any  re-  gence  might  not  to  be  rewarded,  and 
port  of  the  case,  were  it  not  evident,  diligence  condemned." 
from  the  transcript  now  before  us  that  !„  ^  jater  case  Barroilhet  v.  AH- 
the  court  had  decided  a  question  which  gpacher,68  Cal.  116,  the  court  held,  that 
isbothnovel.  difficult  and  important,  the  Statute  of  Limitation  does  not  be- 
lt is  this:  Can  the  purchaser  at  an  exe-  gin  to  run  against  a  purchaser  of  real 
cution  sale,  through  his  own  failure  to  estate  at  an  execution  sale  before  he 
eali  for  his  deed,  prevent  the  Statute  of  becomes  entitled  to  a  deed.  Whether 
Limitations,   for   an   indefinite   period. 


operating  upon   his  claim?     This  then,  or  at  the  time  when  the  deed  ta 

Hutstlon   is  here  answered,  as  we  be-  actually  executed  and  delivered  to  the 

lieve.  for  the  first  time  ;  and  the  answer  purchaser,  was  not  decided. 

Is  in  the  affirmative     There  is  nothing  ;     ^i   ^„„n^tlon  Paxton  v. 

In  the  opinion  of  the  court  to  disclose  ,,           ,     —          , 

the  reasoning  on  which  it  is  based;  nor  Meyer,  67  Tex.  96. 

Is  there    sufficient    to  show   that   the  And  see  generally,  Liihtations  OP 

court  was  conscious  of  the  full  scope  of  Actions,  vol.  13,  p.  734. 
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decree  of  foreclosure  takes  effect  by  relation  back  to  the  date  of 
the  mortgage  and  defeats  any  subsequent  lien  or  incumbrance. 
He  cannot,  of  course,  before  his  right  to  a  deed  accrues,  maintain 
ejectment  or  other  possessory  action.* 

Tin.  Application  nr  Attaghxent  Cases.— And  it  may  also  be 
stated  that,  in  cases  of  attachment,  a  sale  on  execution  is  held  to 
relate  back  to  the  levy  of  the  attachment,  and  pass  such  title 
to  the  execution  purchaser  as  the  debtor  had  at  the  time  of  the 
inception  of  the  lien.* 

IX.  DocTSiNS  Will  Be  Applies  to  Escsowb.— The  doctrine  of 
relation  will  be  applied  to  escrows  where  it  is  necessary,  in  order 
to  do  justice  and  to  carry  out  the  intention  of  the  maker  of  the 
deed,  that  it  should  take  effect  from  the  first  delivery.* 

1.  Fuller  V.  Van  Geesen,  4  Hill   (N.  agreement  for  a  lease  of  twenty  jeart, 

Y.)  171 ;  Bennett  v,  Matson,  41  III.  332;  ^as  considered  as  relating  back  to  Majr 

0*Brian  V.  Fry,  82   111.  274;   Stephens  ist  in  the  same    year,    so    as   to  make 

V,  111.  Mut.  F.   Ins.   Co.,    43    III.  327;  valid  a  demise    by    way    of  mortgage 

Johnson  v.  Baker,  38  111.   99;  Sweezey  made  by  the  lessee  on  the  6th  of  May, 

V.  Chandler,  11    111.  445;    Rockwell  v.  1795. 

Servant,  63   111.  424;  Bell   v.   Hall,   4  2.  Cockey  v.    Milne,    16    Md.    200; 

Greene  (Iowa)  68;  Sands  v.  PfeifFer,  10  Martin  v,  Martin,  7  Md.  377;    61    Am. 

Cal.  258;  Barnard  v,   Wilson,    74   Gal.  Dec.  364;  Farmers*  Bank  v.  Beaston,  7 

512;    Patton  V.  Varga,  75    Iowa  368;  Gill.  &  J.  (Md.)  421;  Lackey  v.  Seibert, 

Wilson  V,  Giddings,  28  Ohio   St.  554 ;  23  Mo.  85. 

The  morgagor  though  entitled  to    pos-  In  Indiana  under  2  R.  S.,    p.    66,    ^ 

session,  is  liable  for  cutting  and   carry-  165,  upon  a  levy  of  attachment   by  one 

ing  away    growing    timber.     Stout   v,  creditor,  other  creditors  may   have  the 

Keyes,  2  Dougl.  (Mich.)  184;   43   Am.  benefit  of  it  by  filing  their    claims,  and 

Dec.  465.  such  claims  will  relate  back  to  the    be- 

He  can  be  restrained    from   commit-  ginning  of  the  attachment  so  as  to  have 

ting  waste  hy  injunction.     Phoenix    v.  precedence  of  a  judgment  recovered  by 

Clark,  6  N.  J.  Eq.  44.7.  another  creditor  before    the    filing   of 

A    purchaser    at     foreclosure     sale  said  claims,  but  after    the   attachment, 

upon  receipt  of  deed  mav  maintain  re-  Shirk  v»  Wilson,  13  Ind.  129. 

plevin  for  fixtures  placecf  on  the  prem-  In  Lackey  v.  Seibert,  23  Mo.  92,  the 

ises  by  the  mortgagor  after    the    mort-  court  by  Leonard,  J.,    observes:    "Al- 

fage.    Sands  v.  Pfeiffer,   10  Cal.  258.  though  there  has  been  a  good  deal    of 

lut  see  Hill  v.  Gwin,  51  Cal.  47.  discussion  in  the  courts  of  justice    {Bk 

A  lien  for  taxes  attaching   after    the  parte  Foster,   2   Story    (U.    S.)    139; 

mortgage  will  not  be    displaced    by   a  Davenport  v.  Tilton,  10   Met.  (Mass.) 

foreclosure  sale,  the  claim  being  against  320;  Kittredge  v.   Warren,    14    N.  H. 

the  property*  and  not  against  the  mort-  509;  Fisher  v.  Vose,  3  Rob.  (La.)  457; 

gagor.    Osterberg  v.  Union  Trust  Co.,  38  Am.  Dec.  243)  as  to    the  character 

93  U.  S.  424.  and  extent  of  the  lien  acquired    by  an 

Application  In  Caae  of  FreTlons  Con-  attachment,  upon  mesne  process,  it  is 

tract. — A  deed  executed   in   pursuance  agreed  upon  all  hands    to   be    a    valid 

of  a  previous  contract,  for    the  sale   of  charge  upon  the  land  from  the  moment 

the  same  premises,  is  good  by  relation,  the  attachment  is  levied,  so  that  a  sale 

from  the  time  of   the    making    of  the  upon  the  execution  relates  back  to  that 

contract,  so  as  to  render  valid    any  in-  time,  and  passes  the  title    to    the    pur- 

termediate  sale  or    disposition    by   the  chaser,  discharged  of  all  incumbrances 

grantee.    Jackson  v.  Bull,  i  Johns.  Cas.  and  dispositions  subsequently  made  by 

(N.  Y.)8i;    Jackson    v,    Raymond,    i  the  debtor." 

Johns.  Cas.  (N.  Y.)  85.  See  also,  as  to  chattels  levied   upon 

In  Johnson  v.  Stagg,  2  Johns.  (N.  Y.)  under  attachment    Gaar  v,    Hurd,  92 

510,  the  court  held  that  a  lease  for  nine-  111.  315. 

teen  years  and  nine  months,  executed  3.  Wheelwright  v.   Wheelwright,  2 

Aug.  I,  1795,  pursuant  to  a  prior  parol  Mass.  447;  3  Am.  Dec.  66,  and  cues 
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X.  OoTEBincEHT  Fatihts  tob  Luts  Wnx  Hblati.— It  is  well 
settled  that  a  Government  patent  for  land  will  relate  back  to  the 
time  of  the  purchase,  or  land  office  certificate,  and  that  a  pur- 
chaser holding  such  certificate  may  sell  the  land  before  the  issu- 
ing of  the  patent,  or  the  land  may  be  sold  in  execution,  and  the 
execution  defendant  cannot  defeat  such  sale  on  the  ground  that 
his  patent  for  the  land  bore  date  subsequent  to  the  sale.* 

XL  DoCTRiFZ  OF  BxLATioa  Af  APFLiBD  TO  EzTsntntQ  ExECimon 
m  THE  New  EnoLuts  States. — Under  the  statutes  of  Ne-w  Hamp- 
shire, Connecticut,  Maine,  Massachusetts  and  Vermont  the  remedy 
of  a  creditor  in  execution  against  the  lands  of  his  execution 
debtor,  so  far  as  the  legal  title  is  liable,  is  by  extent,  and  not  by 
execution  sale,  and  under  this  system  of  extending  lands  under  ex- 
ecution,  the  doctrine  of  relation  is  applied  as  in  execution  sales.' 

cited   in  note.     Buffum  r.  Green,  5  N.  v.    Hopkin*.  7   Ala.    iij;    Lindfey   v. 

H.  71;  20   Am.   Dec.   563;  Hulicfc   v.  Henderson,    17   MUa.   502;    Martin   v. 

Scovll,  9III.  176;  Hathaway  i^.  Pavtie,  Nash,    31      Miss.     314;    Hamblen     -e. 

i(N.  Y.  9»;  Foster  v.  Mansfield,  3  Hamblen,  33  Mi»B.45ii;  69  Am.  Dec. 
let.  (Mass.)  414.  35S;  Jackson  v.  Spink,  39  III.  404; 
"A  deed  delivered  as  an  escrow,  takes  Lee  !■.  CrasBna,6  Humph.  (Tenn.)  281; 
effect  only  from  the  time  of  the  perform-  Heffly  v.  Hall,  5  Humph.  (Tenn.)  581; 
ance  of  the  condition,  and  the  actual  Jackson  f.  Williami,  loOhio  69;  Land's 
delivery  to  the  graniee ;  except  in  cases  11,  Perkins,  11  Mo.  154;  Stark  v.  Bar- 
where  a  relation  back  to  the  first  de-  rett,  15  Cal.  361;  Walbridge  v.  Etis- 
livery  is  necessary  to  give  effect  to  the  worth,  44  Cal.  354;  Huntingdon  ti. 
deed,  or  to  the  intermediate  conveyances  Grantland  33  Miss.  453. 
of  the  grantee;  but  not  as  between  third  Generally  a  patent  or  grant  of  lands 
persons."  Frost  v,  Beekman,  I  Johns,  by  the  state  takes  effect  only  from  the 
Ch.  (N.  Y.)  388.  See  also  Butler's  time  when  it  i«  approved  by  the  corn- 
Case,  3  Coke  35.  and  cases  cited.  missioners  of  the  land  oRice  and  passei 
In  O'Kelly  v.  O'Kelly,  49  Mass.  436,  the  secretary's  office.  Jackson  v. 
the  court  by  Shaw,  C.J.,  observes:  "A  Douglass,  5  Cow.  (N.  Y.)  458. 
deed  was  made,  executed  and  acknowl-  "A  grant  for  escheat  land  will  relate 
edged  by  the  ancestor.  The  question  back  to  the  original  grant."  Howard 
was,  whether  tt  was  delivered  so  as  to  v.  Moale,  1  Har.  &  J.  (Md.)  2i;o.  See 
take  effect  and  pass  the  estate.  If  it  also  Jackson  v.  Ramsay,  3  Cow.  (I^. 
was  delivered  by  the  grRntor  to  any  Y.)7.s!  15  Am,  Dec,  243. 
person.  In  his  lifetime,  to  be  delivered  Belatlon  aa  AflHtlni  AfMr-Aeqnlrad 
to  the  grantee  after  his  decease.  It  was  L«calTlUa. — Wherethejudgmentdeblor 
a  good  delivery,  upon  the  happening  of  is  a  pre-emptioner  of  public  lands,  after 
the  contingency,  and  related  back  so  aa  the  lew  of  an  execution  by  the  sheriff, 
to  divest  the  title  of  the  gr^fitor,  by  re-  and  before  the  sale,  he  pays  for  the 
lation  from  the  first  delivery."  See  land  levied  upon  and  obtains  a  certifi- 
also  Foster  v.  Mansfield.  3  Met.  (Mass.)  cate  of  purchase,  the  purchaser  at  the 
411;  Hatch  V.  Hatch,  9  Mass.  307:6  sheriffs  sale  succeeds  only  to  the  eqult- 
Am.  Dec.  67;  Stephens  v.  Rinehari,  71  able  title  of  the  judgment  debtor,  who, 
Pa.  St.  440;  Viner's  Ab.  Relation,  E.  when  he  obtains  the  legal  title  by 
1.  Cavender  v.  Smith,  3  Greene  means  of  the  patent,  holds  it  in  trust  for 
(Iowa)  349;  56  Am.  Dec.  541 ;  the  purchaser  at  sheriiTs  sale.  Kenyon 
Carrall  v.  SafTord.  3  How.  (U.  S.)  k.  Quinn.  41  Cal.  325. 
4411  Rogers  t>.  Brent,  10  111.  573;  9.  Clement  i'.  Garland,  53  Me.  417 ; 
t  Am.  Rep.  42a;  Hammond  ii.  War-  Colburn  -v.  Pomeroy,  44  N.  H.  19; 
field,  1  Har.  k  J.  (Md.)  151  ;  Landes  Allen  v.  Portland  Stage  Co.,  8  Me. 
V.  Brant,  10  How.  (U.  S.)  348;  Heath  307;  Halt  v.  Crocker,  8  Met.  (Mass.) 
«.  Ross,  II  Johns.  (N.  Y.)  140;  Levin.  351;  French  v.  Allen,  50  Me.  437; 
Tbompton.  4H0W.  (U.  S.)  i7;Goodlet  First  Nat.  Bank  v.  Redman,  57  Me. 
V.  Smithson,  5  Port.  (Ala.)  345;  Land  405;   Mone   v.   Sleeper,   56  Me,  339; 
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In  Massachusetts  land  may  now  be  levied  upon  by  execution 
sale  instead  of  by  extent.' 

Xn.  Otheb  Illusteationb  of  the  Afplicatiok  of  the  Boctbir 

OF  Relation. — Instances  will  be  found  in   the  notes,  where  the 

doctrine  of  relation  has  been  applied  to  Recording  Acts;* 
Trusts  ;*  Receivers  ;*  Mechanics*  Liens  ;*  Filing  of  Executor  s 
Bond  ;®  Acts  of  Foreign  Administrators  \^  Leases  ;*  Policies  of 

Brown  v.  Williams,  31  Me.  404 ;  Hanlj  it  already  exists,  and    being  itself  as 

V,  Sidelinger,  52  Me.  138;   Benson  v,  good  without  as  with  a  date.     Brown  v. 

Smith,  42  "Me.  414;  66  Am.  Dec.  285;  Baldridge,  Meigs  (Tenn.)   i;  Beers  v. 

Kelly  t'.  Burnham,  9  N.  H.  20:  Wen-  Hawley,  2    Conn.  467;   Van    Pelt   tr. 

dell  V.  New  Hampshire  Bank,  9  N.  H.  Pugh,  i  Dev.  &  B.  (N.  Car.)  210. 

404;   Hovey  v,  Bartlett,  34  N.  H.  278;  8.  Trusts. — If  a  trust  be  created  for 

Freeman  on  Executions,  2nd  ed.,  vol.  the  benefit  of  a  third  person,  though 

3)  §  373*  without  his    knowledge    at    the  time. 

Time  to  Which  Extent  Relates.— The  he  may  subsequently  adopt  it  and  en- 
extent  of  an  execution  on  real  estate  force  its  execution  and  the  adoption  in 
cannot  be  considered  as  commenced  such  case  well  relate  back  to  the  crea- 
till  the  appraisers  are  sworn.  Allen  tion  of  the  trust,  and  overreach  ail 
V.  Portland  Stage  Co.,  8  Me.  207.  claims  of  the  original  parties  which 
Denied  in  Hall  v\  Crocker,  3  Met.  are  contrary  to  the  right  and  justice  of 
(Mass.)  245;  French  v.  Allen,  50  Me.  the  case.  Berly  v,  Taylor,  5  Hill.  (N* 
437 ;  Clement  v.  Garland,  53  Me.  427.  Y.)  577.  See  also  Duke  of  Cumber- 
See  also  Hey  wood  v,  Hildreth,  9  Mass.  land  v.  Codrington,  3  Johns.  Ch.  (N.  Y.) 
393;  Brown  zk  Maine  Bank,  11  Mass.  261;  Church  v.  Gilman,  15  Wend.  (N. 
153;  Waterhouse  t;.  Waite,  11  Mass.  Y.)  656;  30  Am.  Dec.  82,and  cases  cited. 
207.  4.  Guggenheimer    v     Stephens.    17 

The  time  named  in  the  officer's  re-  Civ.  Pro.  N.  Y.  383;  26  N.  Y.  St.  Rep. 

turn  when  he  ^'seized  and  took  in  exe-  245  ;    Robinson    v.    Wood    (Supreme 

cution,"  the  lands,  was  the  commence-  Ct.),  15  N.  Y.  Supp.  169. 

ment  of  the  service  of  the  execution.  In  Peters  v.  Carr,  2  Dem.  (N.  Y.)  22, 

and  all  subsequent  proceedings  relate  the  court  held,  that  the  authority  of  a 

back  to  that  time.     French  r.  Allen,  receiver  appointed  in  proceedings  sup- 

50  Me.   437;    Fitch   v,  Tyler,  34  Me.  plementary  to  execution    relates  back 

463.  from    the    time  of  filing   the  bond  to 

In  Hall   V,  Crocker,  8  Met.  (Mass.)  the  time  of  the  order  of  appointment, 

251,  the  date  of  relation  is  stated  to  be  although  the  bond  was  not  filed  until 

the  time  when  the  debtor  is  notified  to  after  the  death  of  the  debtor  and  the 

select  an  appraiser.  appointment  of  an  administrator. 

"If  an  attempted  attachment  of  real  See  generally  Receivers. 

estate  be  void,  but  the  succeeding  levy  6.  See  Mechanics'   Liens,  vol.  15, 

valid,  the  creditor's  title  will,  in  the  pp.  11,  83,  178. 

absence  of    intervening    claims,  take  6.  Filing  of  Executor's  Bond. — Where 

date  from  the  time  of  the  levy ;  and  an  executor  was  by  statute  required  to 

the  officer's  reference  to  the  attach-  execute   a.  bond    before  executing  a 

ment,  in  his  return  upon  the  execu-  mortgage  on  the  trust  estate,  he  exe- 

tion,  will  not  affect  the  validity  of  the  cuted  said  bond  but   did  not  file  it  in 

levy."    Brackett  x\  Ridlon,  54  Me.  426.  the  office  of  the  surrogate,  In  accord- 

1.  Statute  of  1874,  c^-  '^«    Hackett  ance  with  the  provisions  of  the  statute 

V,   Buck,     128    Mass.    369.    See  also  until  seven  days  after  the  date  of  the 

Woodward  v.  Sartwell,  129  Mass.  210.  mortgage,  the  court  i(W</.  that  the  bond 

a.  Recording    Acts. — The    date    of  a  when  filed  took  effect  by  relation  from 

grant,  not  that  of  its  registration,  des-  the  day  of  its  date.     Fox    v,  Lipe,  24 

ignates  its  commencement  as  a  muni-  Wend.  (N.  Y.)  164. 

ment  of  title,  whenever    registered,  a  7   Jackson  v.  Scanland,  65  Miss.  481. 

grant  relates  to,  and  has  full  and  com-  8.  The  subsequent   ratification  of  a 

plete  existence,  for  all  purposes,  from  lease  made  by  an  agent  relates  back  to 

its  date,  the  registration  not  being  in-  the  original  transaction.     Lawrence  v. 

tended  to  give  it  existence,  but  to  pre-  Taylor,  5   Hill  (N.  Y.)  113;  Frost  9. 

serve  and  perpetuate  the  evidences  that  Deering,  ai  Me.  156. 
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M«  niMtntim  9t  th*              RE  LA  TION.                    DMtrina  af  B^tloB. 

Insurance;*  Occupancy  of  Homestead  Land;*  Judicial  Sales;' 
Deeds  ;*  Officer's  Return  ;'  English  Bankrupt  Laws  ;•  Insolvent 
Debtors.' 

iFor  notci  6  mnd  7  KB  page  738.] 

1.  PoUslM  Of  Inannaea. — A  policjr  of  deeds  to  B  and  C  were  valid  as  to  cred- 

iDSurance  dated  on  the  day  the  prem-  Itors  when  made,    no    subsequent   ex- 

iuro  was   paid,  takes  effect  by  relation  change  between  them  would  affect  the 

trom  that  day,  although  not  delivered  rights  of   creditors  ;  and    further,  that 

For  several  days  afterwards.  Lightbodv  the  deed  to  C  relates  back  to   the  date 

V.  Korth  American  Ins.  Co,,  33  Wend,  of  the  deed  to  B,  which  was  lost,  not- 

(N.  Y.)   18:  Richland   Co.  Mut.   Ins.  withstanding  the   reservation   therein 

Co.  I',  Simpson,  ^8  Ohio  St.  67a.  of  a    life    estate  by  A.      Hodges   v. 

mmToraUp  In  LIT*  PoUelea.— The '  Spicer,  79  N.  Car.  133, 
question  of  survivorship  relates  to  the  OoTTectlTe  DMd. — A  second  deed  ex- 
date  of  the  death  of  the  insured  and  ecuted  by  an  administrator  to  heal 
not  to  the  date  Gxed  for  payment,  defects  in  a  Rrst  deed  was  held  to  re- 
union Mut.  Aid.  Ass'n  n.  Montgom-  late  back  to  the  time  of  sale.  Sheldon 
«ry,7o  Mich.  587;  Thomas  v.  Leake,  -b.  Wright, 7  Barb,  <N,  Y.)  39.  See 
G7Tex.  469.  also,  in  Attachment,  Kruse  i>.  Wilson,. 

I.  Finnegan  *.  Prindeville,  83  Mo.  79  III.  333. 

517.  DatMtlva  DMd.— Where   a    ■heriff'v 

>.  In  JnOlelftl  SalM. — The  sale  confers  deed  Is  defective,  as  in  failing  to  state 
no  right  until  confirmed  by  the  court,  the  date  and  amount  of  the  judgment, 
bat  when  confirmation  la  made,  it  re-  he  may  make  another,  even  after  the 
lates  back  to  the  time  of  sale.  Cockey  expiration  of  his  term  of  office;  and 
V.  Cole,  38  Md.  376;  93  Am.  Dec.  684;  the  amended  deed  relates  back  to  the 
Koehler  i'.  Ball,  3  Kan.  160;  83  Am.  date  of  the  judgment  lien  and  trans- 
Dec.  4.^1 ;  Williamson  v.  Berry,  8  How.  fers  the  title  as  of  that  time.  Bush  v. 
(U.S.)  546;  Evans f.Spurgin,  6  Gratt.  White,  85  Mo.  3^9.  See  also  Lamb  v. 
(Va.)  107;  .113  Am.  Dee.  loj;  Wagner  Sherman,  19  Neb. 681. 
o.  Cohen,  6  Gill.  (Md.)  97;  46  Am.  Where  deed  was  executed  by  sheriff 
Dec.  660;  Harrison  v.  Harrison,  i  Md.  while  in  office,  but  not  acknowledged 
Ch.  331.  See  also  in  this  connection,  until  he  had  retired  from  office,  held, 
TowDsend  f.  Tallant,  33  Cal.45;  91  that  acknowledgment  related  back  to 
Am.Dec.  6i7;Shriverf.LyDn,  3How.  the  execution.  Doer.  Dugan,  8  Ohio 
(U.S.)  43;  Bethel  I-.   Bethel,  6  Bush  87. 

(K.y  )65;99Am.  Dec.  655;  Osterberg  DMd  Hot  BMordwl  UntU  Aftn  SlMt- 
V,  Union  Trust  Co..  93  U.  S.  434;  Dem-  ment  BTanKbt.— Where  deed  was  not 
mv's  Appeal,  43  Pa.  St.  155;  Leshev  recorded  until  after  ejectment  brought, 
T'.'Gardner,  3  W.  &  S.  (Pa.)  314;  38  the  court  held  that  the  title  of  pur- 
Am.  Dec.  746;  Overdeer  i>.  Updegrajf,  chase  related  to  him  when  deed  was 
f^  Pa.  St.  no;  Hamilton's  Estate,  51  executed  by  sheriff.  Wallace  u.  Law- 
Pa.  St.  58;  Farmer's  Mut.  Ins.  Co.  -o.  ence.  1  Wash.  (U.  S.)  .S03. 
Graybil'l,  74  Pa.  St.  17.  WlMra  flbarilT*  D«»dwaaDaMd  Balbr* 

t.  DMda.— In  Judd  u.  Seeking,  61  N.  %ti».~Hdd,  it  would  relate  to  date  of 

Y.  166,  the  court  held,  that  in   the  fur-  sale  where  executed  after  sale.     Dob- 

Ihernnce  of  justice  and  in  order  to  sup-  son  -v.  Murphy,  i  Dev.  &  B.  ( N.  Car.) 

port  an  intermediate  conveyance  made  586. 

by  the  grantee,  a  deed  executed  and  A  jury  may  infer  mistake  where- 
acknowledged  sometime  prior  to  its  deed  is  dated  before  the  sale.  Fratier 
delivery,  would  relate  back  and  take  ef-  p.  Moore,  11  Tex.  7.i!.s- 
feet  from  the  time  of  its  date,  or  its  B.  Balation  of  oMom'i  BetniB. — !»' 
acknowledgment.  Frith  r.  Haskell,  148  Mnss.  501,  land. 
Where  A  executed  deeds  o(  gift  to  was  duly  levied  on  and  sold,  and  the 
I!  and  C,  his  two  sons,  and  the  deed  to  deputy  sheriff  making  the  sale,  after 
H  was  lost  before  registration,  and  af-  delivering  the  deed,  which  was  duly 
lerward  by  arrangement  C  conveyed  recorded,  prepared  a  certificate  of  his 
his  land  to  B  and  A,  executed  a  deed  to  doings,  and  died  seven  years  later 
C,  for  the  land  originally  conveyed  to  leaving  it  unsigned  and  not  returned 
B.  and  in  substitution  for  the  first  into  court.  Soon  after  his  death,  the 
deed,  reserving  to  himself  a  life  estate  sheriff  of  the  county,  who  was  a  dep-, 
therein,  itwae  held,thatifthe  original  uty  sheriff  at  the  lime  of  the  isaue  of 
10  C   on,.— 47                            737 


IMnitiim.  RE  LA  TION  OR  RELA  TIVE. 

SSLATIOV  OK  BELATIVE— (See  also  Family,  vol.  7,  p.  803 ; 
Kindred,  vol.  12,  p.  521;  Named,  vol.  16,  p.  142;  Wills;  Next  of 
Kin,  vol.  16,  p.  703). — The  definition  commonly  given  of  "rela- 
tion "  is  **  a  person  connected  with  another  by  consanguinity  or 
affinity  ;"*  but  in  view  of  the  decisions,  it  would  seem  that  the 
word  has  not,  technically,  so  extensive  a  meaning  as  this,  and  is 
more  properly  confined  to  connections  by  consanguinity  alone.* 

execution    and    sale,    completed    the  "The  phrases  ^related  to,'  'relatioDB/ 

return.    Held^  that  the  validity  of  the  and  'next  of  kin/  whether  used  in  a 

levy  and  sale  was  unaffected  by  the  'statute,  will,  or  contract    have,  by  a 

delay  in  making  the  return.  perfectly   uniform   course  of  decision, 

6.  Doe  V,  Mitchell,  2  M.  &  S.  446.  been  held  to  include  onlpr  relations  by 

7.  Doe  7'.  Telling,  a  East  256.  blood,   and  not    connections  by  mar* 

1.  Esty  7'.  Clark,  10 1  Mass.  36;  3  riage,  not  even  a  husband  and  wife." 
Am.  Rep.  320;  And.  L.  Diet.  Supreme  Council  v,  Bennett,  47  N.J. 

Relation  Is  a  Tery  general  word,  and  £q.  30. 

takes  in  any  kind  of  connection,  but  In  Harvey  v,  Harvey,  5  Beav.  134,  it 

the  most  common  use  of  it  is  to  ex-  was  decided  that  the  widow  of  a  de- 

press  some  sort  of  kindred,  either  by  ceased  brother  did  not  come  within  the 

blood  or  affinity,  though  properly  by  terms  of  a  power  to  appropriate  for  the 

'blood.     Davies  r.  Bailey,  i  Ves.  S4.  benefit  of  "relations." 

The  word  ''relations,^  in  its  widest  Wife  no  ''RHatton*'  of  H«r  Hnabaiid.— 

extent,  embraces  persons  of  every  de-  It  has  been  frequently  held    that  the 

gree  of  consanguinity.     When  not  re-  word  "relation"  in  its  strict  legal  and 

stricted  in  its  meaning  by  other  words,  technical  sense,  does  not  include  bus- 

it  extends  to  all  persons  who  are  de-  band  and  wife. 

scended  from  the  same  common  an-  In   Esty  v.  Clark,  101  Mass.  36;  3 

cestors.      It      is     synonymous     with  Am.  Rep.  320,  upon  the  construction  of 

"kindred,"  and  is    expressed  also  by  ft  3/€r<f5ac^irjtf//j  statute,  which  provides 

the  word  "family,"  in  its  largest  sense,  that  "when  a  devise  of  real  or  personal 

Huling  V,  Fenner,  9  R.  I.  411.  estate  is  made  to  a  child  or  other  rela- 

2.  Ennis  v.  Pentz,  3  Bradf.  (N.  Y.)  tion  of  the  testator,  and  the  devisee  dies 
385;  Anonymous,  i  P.  Wms.  327;  before  the  testator,  leaving  issue  who 
Thomas  v.  Hill,  Cas.  temp.  Talbot,  survive  the  testator,  such  issue  shall 
251;  Harding  v.  Glyn,  i  Atk.  469,  n.;  take  the  estate  so  devised"  etc.,  the 
Attorney -Gen'l  r.  Burkland,  appar-  court  by  Ames,  J.,  said:  "It  certainly 
ently  not  reported  but  cited  in  Good-  cannot  be  said  that  there  is  no  relation 
inge,  I  Ves.  231,  and  in  note  to  Edge  v,  between  husband  and  wife,  but  the 
Salisbury,  Ambl.  70;  Davies  v.  Bailey,  i  question  is  whether  there  is  such  a  re* 
Ves.  84;  Worselej'  v,  Johnson,  3  Atk.  lationship  as  is  intended  by  the  statute. 
758;  Whithorne  r.  Harris,  3  Ves.  527;  If  relationship  includes  consanguinity 
Isaac  V.  Defriez,  Ambl.  595;  Green  v.  as  a  necessary  element,  they  nre  not  re- 
Howard,  I  Bro.  C.  C.  31;  Hands  v,  lations  of  each  other.  The  supreme 
Hands,  apparently  not  reported,  cited  court  of  Pennsylvania  has  decided  that 
in  Phillips  v.  Garth,  3  Bro.  C.  C.  69,  in  a  will,  the  terms  'my  nearest  rela- 
and  in  other  cases;  Spring  zk  Biles,  i  tions  or  connections',  do  not  include  the 
T.  R.  435;  Stamp  v,  Cooke,  i  Cox  234;  testator's  wife.  Storer  v.  Wheatley,  i 
Raynor  v.  Mowbray,  3  Bro.  C.  C.  234;  Pa.  St.  506.  The  court  in  that  case 
Maitland  v,  Adair,  3  Ves.  231;  Devisme  says:  'A  wife  is  not  related  to  her  hus- 
T'.  Mellish,  5  Ves.  529;  Jones  v.  Col-  band  in  any  respect.  Of  his  connection 
beck,  8  Ves.  38;  Mahon  r.  Savage,  i  with  her  family,  she  is  the  link  or  com- 
Sch.  &  Lef.  Ill ;  Cruwys  v.  Colman,  9  mune  vincttfum\  but  so  far  is  she  from 
Ves.  319;  Doe  v.  Over,  i  Taunt,  263;  being  connected  with  him  as  a  relation, 
I'ope  V,  Whitcombe,  3  Mer.  689;  Smith  that  her  civil  existence  is  melted  into 
7'.  Campbell,  Cooper  275;  19  Ves.  400;  his,  and  they  together  form  one  person. 
Wright  V.  Atkyns,  T.  &  R.  143;  Har-  A  wife  is,  theretore,  no  more  a  relation 
vey  V.  Harvey,  5  Beav.  i';4',  McNeil-  of  her  husband  than  he  is  of  himself, 
ledge  V,  Barclay,  11  S.  &  R.  (Pa.)  103;  It  was  said  arguendo  in  Garrack  v. 
Storer  v.  Wheatley,  i  Pa.  St*  506.  Lord  Camden,    14  Ves.  37a,  that  she 
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BELEASS. — (See  for  cross-references  the  various  subtitles  of  this 
analysis.) 


1.  Definition,  jt40. 
II.  Fonn,  740. 
III.  Kinds  of  Releases,  741. 

I.  Bxfress  Release,  741. 

n.  Release  Under  Seal,  74I. 
b.  Release  Not    Under    Seat, 

74=- 
(.  Parol  Release,  741. 
1.  Imfilird  Releases,  743. 

IV.  Consideration,  744. 

V.  Delivery,  74^. 

VI.  General  Rules  of  Consmiction, 
74- 
Vtt.  Conclusiveness  and  Effect,  747. 
VIII.  Who  May  Release,  743. 

1.  In  Genrral,  748. 

2.  Allorneys,  749. 

3.  Agents.  749. 

4.  Joint  Tenants  and    Tenants 
in  CommaH,  749. 

5.  Eieculors   and   Administra- 
tors. 749. 

6.  Husband  and  Wife,  750. 

7.  Heirs,  7  so. 

8.  Landlord,  750. 

9.  Partners.  7.c;o. 

JS.  Subject-matter  of  Release,  750. 
I.  In  General,  750. 

a.  Release  »f  Mortgagee's 
Interest  in  Mortgaged 
Property,  750. 


Property,  750. 
Release  of  Other  Lima,  7  (o. 
Release     of  Dower     {.See 
Dower,  vol.  5,  p.  884),  Tco 


*.  Release  of  Surety  <See 
Suretyship),  750. 

f.  Release  of  Guarantors 
(See  Guaranty,  vol.  9,  p. 

67).  75°- 

«ww  her  provision  under  the  Btstule  of 
dUlributionit.  not  to  the  Bupposition  that 
the  is  one  of  her  husband's  kindred,  but 
to  the  respect  that  was  felt  for  her  title 
<o  iheciif^Iomary  share  which  she  had 
previously  enjoyed.'  Whatever  may 
be  thought  of  the  reasonirig  of  the 
court  in  thai  case,  there  Beems  10  be 
no  iiulhorLty  for  holding  that  the  word 
■relation'  in  its  strict  legal  and  technical 
(erme,  includes  husband  and  wife.  On 
Ihe  contrary  authorities  are  found  very 
direct  and  eiplicil  lo  the  point  that 
they  are  not  'relations' ."  See  also 
Kimball  v.  Story,  108  Mas*.  38a.  And, 
upon  Ihe  construction  of  the  same  or 
similar  provision*  "relation"  was  held 


g.  Release     of    Obligors    on 

Bonds,  73 :. 
h.  Release    of   Indorsers   of 

Negoliabfr  Paper,  731. 
i.    Release    of    Pledge     (See 

Pledge,   vol.   18,  p.  .^85), 

j.   "^liease  of  Insurance.  732. 
i.  Release       of      Guardians 

(See       GuARniAN      Aun 

Ward,  vol.  9,  p.  85),  ^^i. 
I.  Release  of  Irnslees     (See 

alsoTRUSTS),  731. 
m.  Release  of  Receivers   (See 

Receivers),  752. 
n.  Release  by  Payment    (See 

Payment,  vol.  18,  p.  148), 

0.  Release    by    Tender     (See 

Tender),  751, 
/.  Release  by  Estoffel   (See 

also  KSTOHPEL,  vol  7,p.  1), 

q.  Release  by  Act  of  Parties. 


.  Relea 


-.  753- 


^'ittlaim,  734- 

3.  Personalty,  758. 

4.  Personal  Claims,  758. 

a.  Debts.  7ii8. 
*.   Torts,  -jbl. 

(I)   Claims  for  Personal 

Injury.  761. 
(1)  Release      of      yoint 
Tort-feasors,  7&(. 
X  Pleadlne,  766. 
XI.  Proof,  767. 
XII.  Release  of  Errors,  767. 

not  to  Include  husband  and  wife  In  Ihe 
following  cases;  Cleaver  0,  Cleaver,  39 
Wis.  96;  10  Am.  Rep.  30;  Wells  v. 
Wells,  L.  R.  18  Eq.  504;  Worseley  v. 
Johnson,  3  Atk.  738;  Drew  v,  Wake- 
field, 54  Me.  191;  Keniston  v.   Adams, 

Dees  Mot  Inelude  a  Btep-Chlld.— "Re- 
lation" as  used  in  the  provision  quoted 
above  dues  not  include  a  step-child. 
Kimball  v.  Story,  108  Mass,  301;  see 
also  In  re  Pfuelb,  48  Cal.  643;  see  also 
Child,  vol.  3,  p,  133. 

In  WlUs.—  While  "relations,"  in  iU 
widest  sense,  includes  all  the  kindred  of 
the  person  spoken  of,  it  has  long  beeti 
settled  that  in  theconstTuctlonofwillalt 


PflflnitloB.  RELEASE.  Form. 

L  Depihitioh. — ^A  release  is  the  act  or  writing  by  which  some 
claim  or  interest  is  surrendered  to  another '}  the  giving  up  or 
abandoning  a  claim  or  right  to  the  person  against  whom  the 
claim  exists  or  the  right  to  be  exercised  or  enforced.*  The  com- 
mon-law definition  of  a  release  is  that  it  "  is  a  discharge  or  a  con. 
veyance  of  a  man*s  right  in  lands  or  tenements  to  another  that 
held  some  former  estate  in  possession.' 

Release  may  be  express  or  implied,  and  may  be  implied  from 
the  acts  of  the  parties  or  by  operation  of  law.* 

n.  FOBK — No  set  form  of  words  is  necessary  to  constitute  a 
release ;  such  words  should  be  used  as  will  express  the  intention : 
and  such  intention  will  be  recognized  in  law  and  in  equity.'' 

includes  those  persons  who  are  entitled  action  which  a  man  hath  or  may  have 

as  next  of  kin  under  the  statutes  of  dis-  or  claim  against  another  man  or  that 

tribution.     Bouv.  Law  Diet.;   2  Jarm.  which     is    his.'     (Shep.    Touch.  320; 

•Wills  661;  Handley  v,  Wughtson,  60  Litt.,  ^  444)."    Rapalje  and  Lawrence's 

Md.  198;  Varrell  v,  Wendell,  20  N.  H.  L.  Diet.  1090.     See  Bac.  Abr.,tit  Re- 

431;  Drew  T/.  Wakefield.   54  Mc.  291;  lease. 

see  also  Wills;  Next  op  Kix,  vol.  S.  2  Bouv.  L.  Diet.  (14th  ed.)  434.  In 

16,  p.  703;  Statutes  of   Distribu-  releases  of  interest  in  lands  or  tene- 

TION.  ments,  the  words  generally  used  are 

Infiuit**  Relattons. — It  was  the  prac-  remised,    released,    and    forever  quit 

tice  of  the  court  of  chancery,  where  a  claimed.     Litt.,  ^  445. 

guardian  was  applied  for,  to  refer  the  8.  2  Bl.  Com.  324. 

application  to  a  master  to  report  the  4.  An    express  release  is    one    di- 

circumstances,  etc.,  of  the  infant  "and  rectlj  made  in  term  bj  deed   or  other 

what  relations  he  has.*'     In  this  con-  suitable  means.    An  implied  release  is 

nection  '*the  term  'relations'  is  said  to  one  which  arises  from  acts  of  thecred- 

mean  those  who  would,  if  he  died  in-  itor  or  owner  without  express  agree- 

testate,   be  entitled    to  a    distributive  ment.    A  release  bjr  operation  of  law 

share  of  the  infant's  estate."    Taff  v.  is   one  which,  though   not  expressly 

Hosmer,  14  Mich.  257.  made,    the   law  presumes     in    conse- 

IB  A  Btatnts  ProTldlng  for  the  Main-  quence  of  some  act  of  the  releasor.    7 

tonance   of  a    Patient    in    an   Insane  Wait's  Actions  and  Defenses,  p.  452. 

Asylum. — Section  1433  of  the   code  of  See  also  2  Bouv.  L.  Diet  (14th   ed.) 

Iowa  enacts  that  '^the  provisions  herein  434. 

made  for  the  support  of  the  insane  at  5.  Gray  v.  McCune,  23  Pa.  St  447; 

th^  public  charge  shall  not  be  construed  Fee  v.  C5rient  G.    Mfg.    Co.,  44  Fed. 

to  release  the  estate  of  such  persons,  Rep.  430;    Lemaster  v.  Burckhart,  2 

nor  their  relatives   from    liability   for  Bibb  (Ky.)  25.     It  has  been  said  that 

their  support,"    and   further    provides  a  release  of  all  demands  is  the  strong- 

that  the  supervisors  of  the  county  may  est  release.     Litt,  ^  508.     Coke  says: 

relieve  the  "relations"  of  a  patient  from  **Claims"  is  the  stronger  word.    Co. 

the  burden  of  his  support,  if  it   shall  Litt.  291  (B).  A  release  operates  pres- 

seem  to  them  reasonable  or  just.     It  ently    and    absolutely;    therefore,  an 

was  held,   that  the   words   ^'relatives"  agreement  to  forbear  to  claim  dower  is 

and  "relations"  as  here  used   may   be  not  a  release.    Croade  v.  Ingraham,  13 

construed  to  mean,  the  persons  legally  Pick.  (Mass.)  33;  Pixley  v.  Bennett,  11 

bound  for  the  support  of  the   insane  Mass.   298.   A  writing,   to  wit:   "We, 

person,  and  could  not  be  extended  to  creditors  of  H  &  Co.  to  the  amount," 

include  all   his   relations;    and   that   a  etc ,  **for   value  received    of  S,"  etc., 

county  could  not  recover  from  a  father  "covenant  and  agree  with  S  that  we 

f^r  the  support  of  his  adult  son  at   an  will,  upon  payment,"  etc.,  "of  a  sum 

asylum.      Monroe    Co.   v.    Teller,   51  equal   to  twenty-five  per  cent  of  all 

Iowa  670.  our  claims  against  H   &  Co.,  sell  and 

1.  And.L.  Dict.871.  "In  the  most  gen-  convey  to  the  said  S,  free  of  all  incum- 

eral  sense  of  the  word,  'a  release  is  the  brance  all  our   claims   against    H  & 

giving  or  discharging  of  the  right  or  Co." — was  held  to  be  a  release  oi|  and 
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m.  KiHM  or  BEUum— 1.  ExpreM  BeleoM— d.  Release 
Under  SeaX.— A  release  under  seal  is  good  without  further 
proof  of  consideration  than  the  seal  imports.*  If  not  under  seal 
a  consideration  must  be  shown,*  While  at  common  law,  a  re- 
lease of  one  of  several  obligors  bound  jointly  and  severally  dis- 
charges the  others,  and  may  be  pleaded  in  bar  by  all ;  to  have 
such  effect,  it  must  be  a  teclinical  release  under  seal.'     A  release 


indemnify  one"  of  or  the  firo  rata  share  thereof  as  afore- 
several  joint  obligors  is  not  a  release,  said,  shall  be  a  release  and  dis- 
Bozeroan  I'.  State  Bank,  7  Ark.  338;  charge,"  etc.,  of  a  claim,  is  conditional 
^6  Am.  Dec.  391.  The  payee  of  a  note  on  payment,  and  the  claim  is  not 
gave  to  the  maker  a  bill  of  sale  of  merged  In  the  writing.  Hicks  r.  Clark, 
certain  notes  (particularly  describing  41  Vt.  183.  See,  generally,  Southwick 
Ihem  )  and  "all  other  debts,  notes  and  i>.  Hopkins,  47  Me.  363. 
•ccounts  of  whatever  nature  due  me."  A  release  is  not  affected  by  an  In- 
It  was  held  that  the  bill  of  sale  did  not  formal  olTlcial  certificate  appended  to 
release  the  maker  of  the  note.  Morrill  it.  Robinson  v.  Moon,  56  Ala.  141. 
u.  Morrill,  a6  Cal.  a83.  Legal  terms  As  to  sealed  and  parol  releases,  see 
used  ina  releasewill  beunderstoodac-  in/ra,  this  title.  KiKds  of  Releases. 
tordingtotheirtegalmeaning.  Knott  1.  Union  Bank  v.  Call,  5  Fla.  409. 
V.  Burleson,  2  Greene  (Iowa)  600.  A  The  general  rule  Is  that  a  sealed  in- 
recefpt  in  full  may  operate  as  a  release,  strument  can  be  released  only  by  a  re- 
if  the  amount  of  the  debt  was  doubt-  lease  utider  seal.  Leake  on  Contracts, 
fii!  at  the  time  it  was  made.  Chesnut  (jii\  Pratt  v.  Morrow,  45  Mo.  404;  100 
V.  Strong.  I  Hill  Ec].  (S.  Car.)  I2].  A  Am.  Dec.  381.  It  has  been  held  that  • 
receipt  "in  full  of  all  demands,  notes,  release  is  an  executed  contract  and 
and  accounts  to  date"  enecuted  pend-  must  be  under  Eeal.  Dillingham  v. 
ing  a  suit,  is  not  necessarily  a  release  Estill,  3  Dana  (Kv.)  21;  Davis  v. 
of  that  suit,  but  it  will  be  construed  ac-  Bowker,  I  Nev,  487;'White  v.  Walker, 
cording  to  the  parties'  intent,  as  ex-  31  III.  413;  Farmers'  Bank  v.  Blair,  44 
plained  by  testimonva/iunt/e.  Learned  Barb.  (N.  Y.)  641;  Thomason  v.  Dill, 
V.  Bellows,  8  Vt.  79.  A  writing,  set-  30  Ala.  444.  It  has  been  said  that  a 
ting  forth  a  valuable  consideration,  mere  release.  If  upon  a  consideration, 
and  reciting  that  the  maker  "exoner-  is  valid  without  seal,  but  (hat  H' Itls  In- 
ates"  the  mortgagor  from  all  notes  tended  to  operate  as  a  grant  of  an 
■or  papers  of  such  mortgagor,  held  by  interest  In  land,  it  must  be  under  seal. 
the  m:iker  or  indorsed  by  him,  has  Leviston  v.  '  "  "  "  •  ■ 
been  held  to  be  a  release  of  the  notes.  597;  Benjar 
Strongi'.  Dean, 55  Barb.  (N.  Y.)  317.  536,  It  has  been  held  that  a  writing, 
An  acknowledgment  in  a  deed  by  the  purporting  to  release  one  of  the  parties 
vendor  that  the  purchase  money  has  to  an  action  for  assault  and  battery 
been  paid,  and  that  thevendor  is  here-  from  claim  on  him  In  the  suit,  but  not 
with  fully  satisfied,  is  a  release.  Faw-  sealed,  cannot  operate  as  a  release. 
cus-^.  Porter,  3  C.  &  K.3og,  An  agree-  Smith  wick  v.  Ward,  7  Jones  (N.  Car.) 
ment  not  to  sue,  without  any  limita-  64;  7^  Am.  Dec.  4(3. 
lion  of  time  Is  a  release  of  the  debt.  See  generally,  Illinois  Cent.  R.  Co. 
Line  r.  Nelson,  38  N.  J.  L.  358 ;  Steb-  ...  Read,  37  III.  484;  13  Am.  Dec.  514; 
bins  f.  Niles,  35  Miss.  367;  Phelps  v.  First  Nat.  Bank  i>.  Marshall.  73  Me.  79; 
Johnson,  8  Johns.  (N.  Y.)  54;  Millett  Seymour  i>.  Mlnturi),  l7johns.  (N.Y.) 
T.  Hay  ford,  i  Wis.  401;  Jones  t'.  Qiiin-  169;  8  Am.  Dec.  380. 
nipiack  Bank,  19  Conn.  35;  Hastings  2.  Kidder  u.  Kidder,  33  Pa.  St.  16S; 
1-.  Dickinson.  7  Mass.  153;  5  Am.  Dec.  Miller  v.  Hemler,  5  W.  St  S.  (Pa.) 
34:  Thurston  f.  James,  6  R.  I.  103.  A  486;  Seymour  v.  Minturn,  17  Johns 
bond  conditioned  that  the  obligee  (N.Y.)  169;  8  Am.  Dec.  380;  Jack- 
"shall  forever  peaceably  hold,  occupy  son  *.  Stackhouse,  1  Cow.  (N.  Y.) 
and  enjoy"  ■  piece  ol  land  conveyed  in,  13  Am.  Dec.  514, 
to  him  by  another  Is  n  release  of  the  S.  7  Walt's  Action  and  Defense*  460, 
obligor's  right  to  the  land.  Kelly  f .  citing  Une  v.  NeUon,  38  N.  J.  L.  358; 
7« 
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under  seal  is  conclusive  upon  the  parties  if  obtained  without 
fraud.^  In  some  States  the  use  of  private  seals  is  abolished,  and 
the  addition  of  a  private  seal  to  an  instrument  in  writing  does 
not  affect  its  character  in  any  respect.* 

b.  Release  Not  Under  Seal. —  It  was  a  maxim  of  the 
common  law  that  an  obligor  could  only  be  released  by  an  instru- 
ment of  as  high  dignity  as  that  by  which  he  was  bound ;  being 
obligated  by  a  seal,  he  could  be  released  only  by  an  instrument 
under  seal.  While  technically  this  may  be  said  to  be  the  rule 
now,  practically  it  is  relaxed.  In  contracts  for  chattel  interests, 
evidenced  by  sealed  instruments,  performance  in  pais  will  gener- 
ally release.* 

c.  Parol  Release. — It  may  be  safely  said  that,  in  States 
where  the  "new  procedure "  prevails,  especially  in  States 
where  the  use  of  a  private  seal  is  abolished,*^  and  in  some  other 
States  also,  a  parol   release   will  be  respected  by  the  courts.^ 

Berrjr  v,  Gil  Us,  17  N.  H.  g;  43   Am.  474.    Heckman  v.  Manning,  4   Colo. 

Dec.  584;  Ajer  v,  Ashmead,  31  Conn.  5^3.  A  written  promise  to  pay  the  debt 

447;  83  Am.  Dec.  154;  McAllister  v,  ot  a  third  person  will  not  release  him 

Dennin.  27  Mo.  40;  Armstrong  v.  Hay-  from  his  creditors  unless  the  creditors 

ward,  6  Cal.   183;  Frink  v.  Green,   5  aeree  to  release  him  in  consideration 

Barb.  (N.  Y.)  455;  Shaw  v.  Pratt,  22  of  the  promise.    Snyder  i*.  Kirtlej,  35 

Pick.  (Mass.)  305;  Irvine  v,  Mtllbank,  Mo.  433.     But  a  parol  release  does  not 

s6  N.  Y.  635;  Morgan  v.  Smith,  70  N.  operate  without  payment  or  satisfac- 

Y.  537;  DeZeng  v.   Bailev,  9  Wend,  tion  of  the  debt.    Sigoumey  r.  Sibley» 

(N.  Y.)  336.  '  21  Pick.  (Mass.)  loi ;  32  Am.  Dec.  248. 

1.  Perkins  v.  Fourniquet,  14  How.  An  indorsement,  not  under  seal,  by  the 
(U.  S.)  313;  Sherburne  v,  Goodwin,  44  holder,  does  not  release  the  obligation, 
N.  H.  271;  Ellsworth  r.  Fogg,  35  Vt.  being  without  consideration  or  deliv- 
355 i  West  V,  Morris,  98  Mass.  353.  ery.  Albert  v.  Ziegler,  29  Pa.  St  50. 
As  to  binding  residuary  legatees,  see  4.  See  Bradley  v.  Rogers,  33  Kan. 
Sherburne  V.  Goodwin,  44  N.  H.  271,  126;  GofT  v.  Russell,  3  Kan.  212;  Kan- 
A  release  under  seal  cannot  be  im-  sas  Gen.  Stat.  (1889),  §§  1103,  1x04; 
peached    for    want    of   consideration.  Scott  v.  Scott,  X05  Ind.  584. 

Russell  r.  Rogers,  15  Wend.  (N.  Y.)  A  mere  parol  agreement  by  a  credit- 
351;  Gray  v.  Barton,  55  N.  Y.  68;  14  or  with  a  debtor  that  he  will  not  col- 
Am.  Rep.  181 ;  Torry  V.  Black,  58  N.  lect  the  debt,  is  not  a  release  of  the 
Y.  185;  Ryan  V.  Ward,  48  N.Y.  204;  8  debt.  Palmer  v.  Green,  6  Conn.  14. 
Am.  Rep.  539.  And  is  an  estoppel  A  consideration  is  necessary.  Kidder  v. 
against  the  maker  of  it.  Harding  v,  Kidder,  33  Pa.  St.  268. 
Hambler,  3   M.  &  W.  279.  6.  Harris  r.  Brooks,  21  Pick.  (Mass.) 

2.  In  Kansas^  for  example.  Kansas  195 ;  32  Am.  Dec.  254;  Reid  v.  Nun- 
Gen.  Stat.  (1889),  ^  1 103;  and  sec  Brad-  nelly,  2a  Ark.  356.  But  there  must  be 
ley  V.  Rogers,  33  Kan.  126;  Goff  v.  a  consicleration.  Goodman  r.  Griffin^ 
Russell,  3  Kan.  2x2;  Gross  v.  Deller,  33  3  Stew.  (Ala.)  160.  A  parol  release  of 
Minn.  127.  a  contract  under  seal  is  valid.    Latti- 

See  Seal.  more  r.  Harsen,  X4  Johns.  (N.  Y.)  330; 

S.  White  V,  Walker,  31  III.  423;  Far-  Dearborn  v.  Cross,  7  Cow.  (N.  Y.)  48; 

mers'  Bank  r.  Blair,  44  Barb.  (N.  Y.)  Albert  v.  Ziegler,  29  Pa.  St.  5a    It  is 

641 ;  Thomason  xk  Dill,  30  Ala.  444.  held  that  a  parol  release  without  {My- 

See  Dickerson  xk  Ripley  Co.,  6  Ind.  ment  or  satisfaction  is  no  extinguish- 

128.  ment    of     the    debt.    Sigoumey    v. 

A  mere  release  if  on  consideration,  Sibley,    2t     Pick.    (Mass.)    lox;    32 

is  valid  without  seal,  Leviston  v,  June-  Am.   Dec.  248.    It    has  been  decided 

tion  R.  Co.,  7  Ind.  597 ;  Benjamin  v.  that     a     sealed      chattel     mortgage 

McConnell,  9  111.  536;  46  Am.  Dec  may  be  released  by  parol  agreement 
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But  the  mere  expression  of  an  intention  to  release  is  not  a 
release.* 

2.  Implied  Seleaaec — A  release  may  be  implied  from  the  acts  of 
the  parties,*  or  by  operation  of  law,  where  a  release  arises  out  of 
a  presumption  of  law  from  acts  of  the  releasor,  as,  when  one  of 
several  joint  obligors  is  expressly  released,  the  others  are  also 
released  by  operation  of  law.' 

A  covenant  not  to  sue,  if  general  and  without  a  limitation  as  to 
time,  amounts  tea  release  of  the  debt  ;*  otherwise  if  the  cove- 


n[  the  mortgagee,  though  the  debt  be  Wheeden  v.  FUke,  jo  N.  H.  I2y,  Mur- 
unpaid.  Acker  t.  Bender,  33  Ai».  330;  raj'  i'.  Harwaj-,  56  N.  V.  337;  Sprine- 
Wallls  V.  Long,  16  Ala.  738.     See  also    Btein  v.  Schermerhorn.    ii    Johnc 


Gresham,     27    Ga.     347;  Y.)  357;  Clark  v.  Buah,  3  Cow.  (N.  Y.) 

StL-venson  -..'.  Adams,  50  Mo.  475;  and  i;i;    McGlynn  v.  Billings,   16  Vt.  319; 

-see  Brandt  on  Suretyship  &  Guaranty,  Randolph  on  Com.  Paper,  4   1837,  and 

*4  327,    3,10,     A     parol     release     of  a  cases  there  cited. 

judgment  for  less  than  the  full  amount  An  executed  agreement  to   do   some 

ii   inoperative.     Wet>er  v.  Couch,  134  ucl  may   be   equivalent    to    a    release. 

Mass.  36 ;  45  Am.  Rep.  374.     It  is  held  Terre  Haute  etc  R.  Co.  v.  Flanigan,  94 

that  while  a  parol  agreement   is  not  Ind.  336. 

siitRcient,  of  itsell,  to  release  an  instru-  S.   Rowley  v.  Stoddard,  7  Johns.  (N. 

nient  under  seal,  yet  an  executed  parol  Y.)  207;  Line  v.  Nelson.  38    N.   J.    L. 

ii^reement  may  have  that  etTect,  aa  it  35S;  McAllister  v.  Dennin,    37  Mo.  40; 

ih  not  the  agreement  alone  that  is  re-  Armslrong    v.   Hayward,   6  Cal.    183; 

lied    on,   but   the  agreement  coupled  Shaw   i-.  Prall.  31    Pick.  (Mass.)   301;; 

with  acts  dune  under  it.     Dickerson  c.  Ayer  i'.  Ashmead,    3t    Conn.  447;    83, 

Ripley  Co,   6  Ind.  128.     But  a   mere  Am.  Dec.  [34;  Berry  r.  Gillis.  :?  N.  H. 

parol  agreement  between  creditors  and  ij;   43    Am.    Dec.  384.     To  effect   this, 

debtor  to  collect  no  part  of  the  debL  is  however,    the    release    must    be  under 

nut  a  release  of  the  debt.     Palmer  i:  seal.     Morgan  v.  Smith,  70   N.  Y.  537. 

Green.  6  Conn.  14.     Id  equity  a  parol  This  is   the    strict   rule  of  law,  hut  in 

release.  If  expressing  clearly  the  inten-  equitj*  it  is  otherwise.  State  v.  Matson, 
'44  Mo.  305.  See  generally,  8  Bac. 
Abr.,  353,  Tor  a  Blatrment  of  the  com- 
mon law  doctrine.  Bequeathing  a  debt 
to  a  debtor  releases  it.  Xobart  v. 
Stone,  10  Pick.  (Mass.)  3ij.  But 
where  a  creditor    leaves  a  legacy  to  his 

Vhatley  v.  Trlcker,  1  Camp.  35 ;  debtor,    It   does  not    release    the  debt. 

Daggett   I'.   Whitney,   35   Conn.  366;  Strongu,  Williams.  12  Maw. 39ii7  Am. 

Jackson  v.  Stackhouse,  1  Cow.  <N.  Y.)  Dec.  Si;  Clarke  u.  Bogardus.  12  Wend. 

131 ;  13  Am.  Dec.  514.  (N.    Y.)    67.     Compare    Williams    v. 

«.  The  deBtructlon  of.the  bond  in  for-  Crary,  8  Cow,   {N.  Y.)    346;  Ward  v. 

;;iveness  of  the  debt  releases  IL     Booth  Coffield,  i  Dev.  Eq.  (N.  Car.)   108.     If 

:.  Smith,  3  Woods  (U.  S.)  19;  Gardner  an  obligee  makea  the  principal  in  hi& 

:'.  Gardner,  31  Wend.   <N.  Y.)    s'^i  34  bond  his eseculor,  this  releases    princl- 

.\m   Dec. 340;  orthe  voluntary  delivery  pal  and  surety.      Winship  v.   Bass,    vx 

bv  the  creditor  to  the  debtor  o'r  the  evi-  Mais.  199:  Elchelberger   v.    Morrli,    6 

il'cnce  of  the  claim.     Kent  i'.  Reynold*,  Walts  (Fa.)   43.      But   appoiniing  the- 

S  llun  (N.  Y.  ]5.i;9;  Beach  v.  Endre<B.  51  debtor  executor  does  not  extinguish  the 

-  llurb.  (N.  Y.)  579;  Vanderbeckf.  Van-  debt,  as  against    creditors  or    legatees.. 

derbeck.  30  N.j.  Eq.  36j.      But   where  Stevens   v.    Gaylord,    11     Mass.    356; 

the  debtor  has  possession  merely  of  the  Btgelow  v.  Bigston,  4  Ohio   147;  Gard- 

evidence   of   the    debt,  and  the  payee  ner  v.    Miller,    19  Johns.  (N.  Y.)  188;. 

lestifles  that  the  debt   is  not  paid,  and  Page    i'.   Patien,  5   Pet.    (U.S.)    304; 

when  the  debtor  has  had  access   to  the  Bacon    i'.  Fnirman.  6  Conn.  111;    Hall 

payee'*  papers,  the  release   is    not    im-  r.  Pratt.  5  Ohio  Si;    Hobart  i>.    Stone,, 

piled.     Grey    v.   Grey,  47    N.  Y.   5^1.  10  Pick.  (Mass.)  315. 

See    Green   v.    Weils,    1    Cal.     5841  4.  Lancf.Owlngs.sBibb.  (Ky.}S47; 
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tiant  is  not  to  sue  within  a  given  time»^  or  not  to  sue  one  of  the 
several  obligors.*  Such  a  covenant  does  not  release  the  others.* 
A  parol  release  of  a  sealed  instrument  may  be  treated  in  equity 
as  a  covenant  not  to  sue.* 

IV.  COKSIDEBATIOK. — The  rule  that  a  consideration  is  necessary 
to  support  a  contract  applies  to  releases  as  to  contracts  generally. 
Beyond  what  has  been  said  above*  it  need  be  said  only  that  it  is 
essential  to  the  validity  of  a  release,  that  there  be  a  consideration 
and  that  a  seal  imports  a  consideration,®  that  there  are  no  de- 
grees of  validity  among  valuable  considerations  \^  that  it  requires 

Reed  t*.  Shaw,  i    Blackf.  (Ind.)  245;  order  to  discharge  the  joint  debtors  on 

Shed  V.  Pierce,  17  Mass.  628;  Jackson  v.  account  of  payment  by  one  of  them,  it 

Stackhouse,   1   Cow.  (N.  Y.)   123;    13  must  be    full    payment,    or  a    release 

Am.  Dec.  514;   Phelps  r.  Johnson,  8  under  seal.    Snow  w.  Chandler,  10  N. 

Johns.  (N.  Y.)  54;  Garnett  V.  Macon,  6  H.  92;  34  Am.   Dec.  140;   Walker  v, 

■Call    (Va.)    308;    Clopper    v.    Union  McUullbch,  4  Me.  421.    And  a  writing 

Bank,  7  Har.   &  J.  (Md.)  92;  16  Am.  in  form  of  a  receipt  for  money  paid  by 

Dec.  294;  Jones  t;.  Quinnipiack  Bank,  one,  is  construed  to  be  a  covenant  not 

59  Conn.  25;  Thurston  r.  James,  6  R.  I.  to  sue  rather  than  a  release.     Russell  r. 

103;    Millett  V,   Hay  ford,  i   Wis.  401;  Adderton,  64  N.  Car.  417. 

:Stebbin6  v,  Niles,  25  Miss.  267;  Line  v.  4.  Albert  v.  Ziegler,  29  Pa.  St,  qo. 

Nelson,  38  N.  J.  L.  358.     A  covenant  6.  See  5fi/ra,  this  title,  iTfivcff  0/ i?r- 

never  to  sue  releases  the  debt.     Harvey  leases. 

-v.   Harvey,   3   Ind.    473;    Stebbins  r.  6.  Kidder  v.  Kidder,  33  Pa.  St,  268; 

Niles,  25  Miss.  267;  Walker  v.  McCul-  Benjamin  t/.  McConnel,  9  111.  536;  46 

loch,  4  Me.  421.  Am.  Rep.  474;  Leviston  v.  Junction  R. 

1.  Thimbleby  v.  Barrow.  3  M.  &  W.  Co.,  7  Ind.  597 ;  Thomason  v.  Dill,  30 
210;  Perkins  r.' Oilman,  8  Pick.  (Mass.)  Ala.  444;  Nesbitt  v.  McGehee,  36  Ala. 
229;  Gibson  V.  Gibson,  15  Mass.  112;  748;  Snyder  t».  Kirtley,  35  Mo.  423; 
8  Am.  Dec.  94;  Hoffman  v.  Brown,  6  Jones  v,  Perkins,  29  Miss.  139;  64  Am. 
N.  J.  L.  429;  Winans  v,  Huston,  6  Dec.  136;  Bender  r.  Been,  78  Iowa 
Wend.  (N.  Y.)  471;  Walling  v.  Warren,  283;  Purdy  v.  Rome  etc.  R.  Co.,  125 
2  Colo.  434.  N.  Y.  209.    A  release  not  under  seal 

2.  Line  v.  Nelson,  38  N.  J.  L.  358.  is  valid,  if,  within  itself,  it  shows  a 
See  also  Guard  v.  Whiteside,  13  111.  7;  consideration.  Heckman  r.  Manning, 
Howland  v,  Marvin,  5  Cal.  501;  Thurs-  4  Colo.  543.  And  see  Taylor  v.  Man- 
ton  V.  Tames,  6  R.  I.  103;  Millet  v,  ners,  L.  R.,  i  Ch.  App.  48;  Heaslet  v. 
Hayford,  1  Wis.  401.  Compare  Blair  Spratlin  (Ark.,  1891),  15  S.  W.  Rep. 
V.  Keid,  20  Tex.  310.  461.     See  Kennerty  v.  Etiwan  Phos- 

But  a  covenant  not  to  sue  within  a  phate  Co.,  17  S.  Car.  411 ;  43  Am.  Rep. 

limited  time  does  not  apply  to  any  new  607 ;  Thompkins  v.  Clay  St.  R.  Co., 

•cause  of  action    arising    between  the  66  Cal.  163;  Hobbs  v.  Brush  Electric 

parties.    Brigham  v,  Eveleth,  9  Mass.  Light  Co.,  75  Mich.  550;  Rose  v.  West 

538.    And  a  covenant  not  to  sue  wUl  Philadelphia   R.  Co.  (Pa.,  1888),    12 

•not  be  held  to  be  a  release,  contrary  to  Atl.  Rep.  78 ;   Carlton  v.  Western  etc. 

the  manifest  intention  of  the  parties.  R.  Co.,  81  Ga.  531.    A  release  cannot 

Parker  v.  Holmes,  4  N.  H.  97.    A  bond  cut  off  a  promise  of  which  it  was  the 

conditioned   not   to    sue    except    on  a  consideration.     Allen    v.    Frisbee,    2 

future  contract  is  an  absolute  release  of  Root  (Conn.)76. 

all  existing  demands   at  the   time  the  T.  Corkins  v,  Collins,  16  Mich.  478. 

bond  is  executed.    Cuyler  v,  Cuyler,'  The  defendant's  abandonment  of  his 

a  Johns.  (N.  Y.)  186.  right  of  appeal  on  plaintiffs  promise 

8.  Hutton   V.    Eyre,  6    Taunt.   289;  to  release  the  judgment,  is  a  valuable 

Winston   v,   Dalby,  64   N.   Car.  299;  consideration,  and  plaintiff  may  be  en- 

Aylesworth   r.  Brown,    31    Ind.   270;  joined    from    collecting  the  payment 

Matthey  v.  Gaily,  4  Cal.  62;   60  Am.  thereon.     Wray  v.  Chandler,  64  Ind. 

Dec.  595;  Carondelet  v,  Desnoyer,  27  ij.6.     See  Hathaway  v,  Lynn,  7c  Wis. 

Mo.  30;  Shed  v.  Pierce,  17  Mass.  623;  186;  Averill  v.  Wood,  78  Mich.  34a ; 

DureTl  V.  Wendall,  8  N.   H.  369.    In  Traphagen  v.  Voorhees,  44  N. }.  £q.  ai. 
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but  a  slight  consideration  to  support  a  release  •}  that  it  is  not 
necessary  that  the  consideration  pass  to  the  releasor  ;*  or  come 
from  the  releasee  ;■  and  that  unless  there  is  a  consideration,  the 
attempted  release  is  nudum  pactum.* 

V.  ZnuvxBT. — So,  as  in  the  case  of  written  contracts  gcner- 
ally,  a  release,  when  in  writing,  to  become  effective,  must  be  de- 
livered.' It  may  be  placed  in  escrow,  in  which  case  the  law  of 
■escrow  applies.* 

VL  GgJKHAI,  BlTLKS  or  COKSTBUCTIOV.— A  release  operates 
upon  matters  and  things  mentioned  in  it  which  existed  at  the 
time  of  its  execution  and  delivery,  and  will  not  be  construed 
■out  of  its  general  terms  to  defeat  a  cause  of  action  arising  after- 
wards.'    Though  general  in  its  terms,  it  will  be  limited  to  those 

1.  Jonet  V.  Perkins,  ig  Miss.  139 ;  64  releaie  Is  written  on  the  back  of  the 

Am.  Dec.   136.     II    a    debtor    is    dU-  original  contract,  though  it  is  in  the 

charged  from  civil  arreet  bj  the  assent  releasor's  hands.     Filch  v.  Forman,  14 

of  a  creditor,  it  releases   the  judgment,  Johns.  (N.  Y.)i7i. 

and  it  Is  not  necessary  to  prove  a  con-  t.  Walcott  v.  Coleman,  1  Conn.  375. 

iidei«tion.     Bunker    i'.   Hodgdon,    7  See  Escrow,  vol,  6,p.  857. 

N.  H.  363.  T,  Ashton  v.  Freestun,  a  M.  &  G.  t ; 

3.  Averill  V.  Wood,  78  Mich.  343.  Hartley  v.  Manton,  j  Q^  B.  347;  Allen 
1.  Compton  IF.  Elliott,  48  N.  Y.  Su-  v.  Frlsbee,  a  Root  (Conn.)  76;  Cocke 

per.  Ct.  ait.  v.  Stuart,  1  Peck  (Tenn.)  137;  Francit 

4.  Where  partners   bur   goods   and  v.    Boston    etc.   Mill    Corp.,  4   Pick. 

Jive    their  acceptance  therefor,  then  (Mass.)  368;   Sherburne  v,   Goodwin, 

Lssolve  their  partnership,  one  taking  44   N.    H.    371;    Gross   v.  Deller,  33 

all  the  property  and  assuming  all  the  Minn.  737. 

indebtedness  of  the  5rm,  a  promise  \>y         K  condition  may  be  released  by  ■ 

the  payee  of  the  acceptance  to  release  release    In    general   terms.     Hojt    i>. 

the  retiring  partner  from  further  lia-  Ketcham,    54  Conn.  60;  McGlynn  v, 

tiility  end  look  to   the   other  partner  Billings,  16  Vt.  319.     Legal  terms  will 

alone  lor  payment,  ii  not  binding,  un-  be    understood    to    have    their   legal 

less  it  be  founded  on  some  new  conaid-  meaning.       Knott     v.      Burleson,     1 

eration.     And    when    the    promise  is  Greene  (Iowa)  600.     A  release  of  all 

made  after  the  dissolution,  and  is   no  causes  of  action  against  A  ia  not  a  re* 

inducement  to  or  consideration  for  the  lease  of  a  cause   of  action   against  a 

-dissolution,  and  no  new  partner  Is   in-  firm  of  which  A  is  a  memlier,      Read- 

troduced  into  the  firm  or  assumes  the  ing  R.  Co.  i>.  Johnson,  7  W,  &  S.  (Pa.) 

liabilitj,   nor    different   or  additional  317.     A  release  of  alldemandswill  not 

•ecurity  given,  and  the  acceptance  ia  release  claims  held  by  the  releasor  as 

not  taken  up  and  new  paper  given,  and  executor.     Wiggins  v.  Norton,  R.  M, 

no  other  fact  appears  than  the dissolu-  Charit    (Ga.)    15.     A    release  by  an 

tioD  and  the  agreement,  the  promise  is  heir  of  all  his  present  or  future  inter- 

nudum  factum.     Eagle   Mfg.    Co.  v.  est  in  his  father's  estate,  etc.,  is  a   bar 

Jennings,    39  Kan.  657;  44  Am.  Rep.  of   any  such  claim  either  in    law  or 

668.  equity.    Curtis  v.  Curtis,  40  Me.   34; 

B.  Where   the  testimony  of  a  sub-  63  Am,  Dec.651.     But  a  release  of  all 

scribing  witness  was  that  he  saw  the  damages  for    constructing  a   railroad 

release  executed  on    the   day  it   was  over  the  releasor's  land  does  not  cover 

dated,  and  saw  it  delivered,    without  damages  caused  to  land  not  taken  by 

-italinewhen,  it  was  presumed  to  have  building  a  railroad  over  another's  land, 

been  delivered  on  the  day  it  was  dated,  Eaton  v,  Boston  etc.  R,  Co,,  51  N.  [f, 

'Cragerf.   Reis,   13   N.  Y.  Supp,  739.  504;    13    Am.    Rep,    147.     An     ante- 

If  acts    show  an  Intention  to  deliver,  nuptial  agreement  releasing  all  claims 

'formality  la  not  necessary.     Goodrich  es  widow  does  not  extend  to  a  year's 

f.  Walker,  i  Johns.  Cas.  (N.  Y.)  3co.  support  under  the  statute.    Murpby 

-Delivery  may  be  presumed  when  the  v.  Avery,  1  Dev.  &  B.  (N.  Car.)  35. 
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things  contemplated  by  the  parties  at  the  time  it  is  made,*  and 
will  not  be  construed  to  include  particular  things  then  unknown 
and  uncontemplated.*  General  words  coming  before  particular 
ones  are  not  restricted  by  the  latter.'  But  the  circumstances 
surrounding  the  parties  at  the  time  the  release  was  made  should 
be  kept  in  view,  as  well  as  the  purpose  for  which  it  was  exe- 
cuted. General  words  are  taken  most  strongly  against  the 
releasor.*  General  words  may  be  limited  by  particular  recitals.* 
A  release  will  not  be  so  construed  as  to  include  rights  of  which 
the  lessor  was  ignorant  when  he  executed  it.® 

A  deed  of  release  may  be  treated  as  a  grant,  if  necessary  to- 
carry  out  the  intention  of  the  parties ;''  or  may  operate  as  a 
confirmation  of  title.* 

1.  Lyall  7'.  Edwards,  6  H.  &  N.  337 ;  made  under  a  parol  contract  "to  drop 
Wait's  Actions  &  Defenses  ^62;  the  question  of  damages."  /^e/!(/,  are- 
Seymour  z\  Butler,  8  Iowa  304;  Rich  lease  of  damages,  and  a  bar  to  a  sub- 
V,  Lord,  18  Pick.  (Mass.)  322;  Boyes  sequent  suit  for  damages  to  the  land^ 
r.  niuck,  13  C.  B.  563;  Law  r.  Corey  r.  Chicago  etc.  R.  Co.,  xoo  Mo. 
Bentley,     25      III.      52;      Pierce     v.  282. 

Sweet,  33    Pa.   St.    151 ;    Codding    v,  A    lessor  and     lessee     agreed     to 

Wood,  112   Pa.   St.  371;   McEvoy   r.  release  each  other  from  all  the  terms 

Mayor  etc.  of  Baltimore,  3  Har.  &   J.  and  obligations  of  the  lease,  and  that 

(Md.)  T93;  Gross  r.  Deller,  33  Minn,  they  should   "stand   for  naught  from 

137;  Hoyt  V,  Ketcham,  54  Conn.  60;  this  time."     This  was  held  to  release 

and  will  be  restrained  to  the  rights  in-  the    lessee    from    payment   of    taxes 

tended  to  be  released  and  to  the  pur-  assessed    but     not     due.      Henry  v. 

poses  of  the  agreement.  Blair  r.  Chica-  Crisinger,  76  Iowa  126. 

go  etc.  R.  Co.,  89  Mo.  383.    And  this  is  8.  As  where  a  husband  released  to- 

especially  true  where  there  are  various  his  wife    "all  his  right  and  interest  of 

parties  to  the  release,  standing  in  va-  every  kina  and  nature  whatsoever,  and 

rious  relations,  and    having  different  especially    his    contingent    right   of 

claims.    Rich  v.  Lord,  18  Pick.  (Mass.)  dpwer    and    homestead."      Crum    v«. 

322;    Wiggin      V,    Tudor,     23     Pick.  Sawyer,  132  111.  443;  Dunbar  r.  Dun- 

(Mass.)  434;     Price   v.  Treat    (Neb.  bar,  5  Gray  (Mass.)  103. 

1890),  45  N.  W.   Rep.  790;  Mateer  r.  Legal      terms    will    be    construed 

Missouri  Pac.  R.  C^.   (Mo.  1891),  15  according    to    their    legal     meaning. 

S.  W.  Rep.  970.  Knott  v,  Burleson,  2  Greene  ( Iowa)  600. 

3.  Moore  v.  Weston,  25  L.  T.,  N.  S.  4.  Jackson    %k  Stackhouse,  1    Cow. 

532;  Seymour  V.  Butler,  8  Iowa  304;  (N.  Y.)  122;  13  Am.  Dec.  514;  Rowe 

Lemasteri'. Burckhart,2  Bibb(Ky.)25.  ^^*    Rand,   lit    Ind.  206;    Seymour  9. 

It    has   been    held    that    where    a  Butler,  8  Iowa    304.    See    generally* 

condition  is  disjunctive,  releasing  one  Interpretation,  vol.  11,  p.  517. 

alternative  releases  the  other.  Smith  t>.  6.  Jackson   v.    Stackhouse,   i    Cow. 

Durell,  16  N.  H.  344;  41  Am.  Dec.  732.  (N.  Y.)    132;    Edwards  v.   Varick,  c 

A   general  release   of   all  demands  Den.  (N.  Y.)  664;  Rich  v.  Lord.  A 

does  not  release  claims  held  by  the  re-  Pick.  (Mass.)  322;  Tuckerman  v,  Ncw- 

leasor  as  executor.     Wiggins  t'.  Nor-  hall,  17  Mass.  581.    See  also  John  v. 

ton,  R.  M.  Charlt.  (Ga.)   15.     But  a  Jones,  16  Ala.  454;  Hurlbut  f.  Phelps,, 

release    of    all  debts,  dues,   and   de-  30  Conn.  42. 

mands,  releases  a  note  given  for  inter-  6.  Kirchner    v.   New   Home  S.  M.. 

est  due  on  another  note  excepted  in  Co.,  59  Hun  (N.   Y.)    186;  Moore  v. 

the     release.      Howel   v.    Seaman,   i  Weston,  25  L.  T.,  N.S.  532;  Seymour 

Root  (Conn.)  383.     For  the  effect  of  a  v,  Butler,' 8  Iowa  304;     Lemastcr  v. 

fi^eneral  release,  see  Little  Rock  etc.  Burckhart,    2  Bibb  (Ky.)    25;  0*Don* 

K.  Co.    V.  Page,   35   Ark.  304.     The  nell  v.  Clinton,  145  Mass.  461. 

owner  of  land  through  which  a  com-  7.  Hastings  r.   Blue   Hill   Turnpike 

pany  wished  to  construct  its  railroad  Corp.,  9  Pick.  (Mass.)  80. 

took    a    position    with  the  company  8.  When  the  grantee  in  a  iirarrant/ 


RELEASE. 

The  thing  to  be  released  must  be  in  esse,  and  the  release  must 
operate  in  the  present  and  absolutely.* 

A  release  of  a  contract  made  and  to  be  executed  in  a  certain 
State  is  to  be  determined,  primarily,  by  the  laws  of  that  State,* 

Vn.  CoirciuuvifMXn  a>d  Eitxct. — As  a  general  rule  a  release 
under  seal  is  conclusive  upon  the  parties  to  it  -^  and  especially  is. 
this  so  in  courts  o£  law.* 

In  equity  more  latitude  of  inquiry  will  be  allowed,'  though  the 

deed  from   a  grantor   having   no   title  preclude  parol  te*tlinonj>  to  ihow  that 

enters   upon  the  land,  and.  afterwards,  it  does  not  cover  all  that  was  due.     Ful- 

the  grantor  obtains  a   relesEC  from   the  ler  v.  Crittenden,  9  Conn.  401;  13  Am. 

owner,   it  inures  to  the   benelit  of  the  Dec.   364;   West   v.   Morris,  98    Mass.. 

grantee  and  confirms  hia  title.     Oakes  353.    See  St.  Louis  etc.  R.   Co.  v.  Da- 

v.  Marcj',  10   Pick.  (Mass.)   195:  Praj  vis,  35  Kan.  464.    f''^''^ '*  "  *^'^''t"^''°'* 

V.  Pierce,  7  Mus.  381;  s   Am.  Dec.  59.  between    a     receipt     and     a     release, 

1.  A  naked  or  remote  poBsibilit/ can-  Stearns  o.   Tappin.    5    Duer  (N.  Y.) 

not  be  released.     Needles   v.   Needles,     104;  Jenkins   ■"    '''    """   ""--'  ■"-    " 

7  Ohio  St.  431.     An  agreement  not  to  189;],  48   N. 

cliitn   dower  cannot    be   a  release,  as  Receipt. 

the  agreement  cannot  operate  presentlj  4.  Ryan  v.  Ward,  48  N.   Y.  104;  ft 

and  absolutelj.     Croade  i'.  Ingrsham.  Am.  Rep.  539;  Perkins  i'.  Fourinquet, 

I]  Pick.  (Mass.)  33.     A  release  cannot  14   How.   (U.S.)    313;   Sherburne   v. 

defeat  future  rights  or  claims.     Francis  Goodwin,  44  N.  H.  171 ;  West  -.'.  Mor- 

f.  Boston     etc.    Mill    Corp.,    4    Pick,  ris,  98  Mass.  353 ;  Russell  f.  Rogers,  15. 

(Mass.)    365;    Gibson    v.    Gibson,    ij  Wend.  (N.  Y.)  351;  Torry   v.    Black, 

Mail.  106;  8  Am.   Dec.   34;  Cocke  v.  58  N.  Y.  185. 

Stuart,  I  Peck  (Tenn.)   137;  Tiedeman  6.  Barnes  v.   Ward,  Buib.    Eq.   (N. 

on  Real  Property,  t)  800;  3   Washburn  Car.)   93;   57  Am.   Dec.  590;  State  !■., 

on  Real   Property  348*  Bayier  v.Com«  Matson,  44   Mo.  305  \   Scott  t>.   Scott, 

40  Pa.  St.  37.     But   one  entitled   to   a  loj  Ind.  584.     Though  a  seal  be  want- 

hiture  executory  interest  <n  real    estate  Ing,  yet  in  equity  the  release,  If  upon 

may   release   his   interest.      Coates    v.  good   consideration,   may  release    tht 

Street,  1  Ashm.  (Pa.)  u.  debt.     Thomason  v.  Dill,  30  Ala.  444^ 

S.  Holdridge   v.  Farmers'  etc.  Bank,  Payne  i'.  Allen,  i  Sprague  (U.  S.)  304. 

t6   Mich.   66.      See   also   Seymour   v.  A  parol   release   is  effective  in  a  court 

Butler,  8  Iowa  30).  of  equity.     Albert  i'.  Ziegler,  19   Pa. 

».  Wallace  v.  Chicago  etc.  R.  Co., 67  St.  jo.     Where  a  lien  for  material  for 

Iowa  547;  Sherburne   v.  Goodwin,   44  thirty  houses  was  Sled,  and  afterwards 

N.  H.  i7i;  Ellsworth  i'.  Fogg,  35  Vl.  fifteen  houses  released  by  paying  full 

3;s;  Perkins   :'.   Fourniquet,    14   How,  value  for  material  used  In  them,  it  wa» 

lU.  S.)  313;  We'tt  V.  Morris,  98  Mass.  held  that  the  lien  was  not  alTected  as 

3^3;  Franklin  v.   Han.   7  J.  J.  Marsh,  to   the  remainder.     Hall  r,  Sheehan, 

<Ky.)  338;  Langworthy  v.  Woodworth,  6g  N.  Y.  618.     Etjuity  v   ■■ 


13  Iowa  530;  Sawyer  v.  Haley,  6  Gray     declare  a  transaction  to  be  in  elTect  a 

(Mais.)   143;    Whippier..    ■* '        

elcCo.,  3jFed.  Rep.54;I 

ter  (Va.  tSSS),  5  S.  E.  Rep.  ^84;  Kellv     Coal  Co..  31 


s.)   143;    Whipple  V.    Mississippi     release,   although    1 

".o.,  3^^ed.  Rep.  54;  Leith  v  Car-     has  been  executed,    Strlbling  v.  Splin 


V.  Topsy,  44  Fed.   Rep.  631;  Hogan  v.         It  has  been  held  that  a  con  tract  to  re- 

Sartwelt.  146  Mass,  33.     Even  under  a  lease,  when  entered   upon  the   record 

statute  allowing  an  inquiry  Into  It.  It  is  by  the  assent  ol  the  parties,  under  the- 

conclusive  If  there  ts  no  fraud  or  durcRK.  ciroumetances    there     set    forth,    was 

Stearns   v.   Toppin,    \    Duer  (N.  Y.)  equivalent  to  a  release.     Workman  v. 

394,      In   admiralty,    however,   it    has  Doran   (W.   Va.   i8gi),  la  S.  E.   Rep. 

been   held   ihat   a   release   under    seal  770,     In  the  absence  of  a  consideration 

given  by  a  seaman  on  payment  of  his  a  release  will   not  be  enforced,  when 

wages  is  onlv  ^n'ma/iiciV  proof  of  pay.  given   by   a   layman,  ignorant  ot  the. 

meni.     The'Davld  Pratt,  i   Ware   (U.  law,  to  an   attornev,  even    in   the.  ab- 

■S.)  496.  sence   of    fraud,    when    the    attorney 

A  releue  "Hn   full"  doca  not  always  leads  him  to  do  the  opposite  ot  what. 
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general  rules  of  construction  of  releases  are  the  same  in  courts  of 
equity  as  in  courts  of  law.* 

A  release  obtained  by  force  or  fraud,*  accident  or  mistake,* 
Mrill  be  set  aside.  So,  if  the  releasor  had  not  sufficient  mental 
-capacity  to  understand  the  effect  of  the  release.* 

Vm.  Who  Mat  Belease — 1.  In  Oeneral. — As  to  the  capacity 
of  various  classes  of  persons  to  execute  releases,  there  is  little  to 
be  said  under  this  title  which  has  not  been  said  under  the  several 
titles  dealing  with  the  capacity  of  such  persons  to  enter  into  and 
execute  contracts  generally,  the  rules  of  law  not  especially  dis- 
tinguishing between  the  contract  of  release  and  other  contracts. 

he  expressed  as  his  intention  at  the  his  reading  it,  and  he  relies  on  what  he 

time.    Mellon  v,  Webster,  5  Mo.  App.  is  told  that  it  contains,  he  is  bound  by  it. 

449;   Price  V.  Treat  (Neb.    1890),   45  Wallace    v.  Chicago   etc.    R.  Co.,  67 

N.  W.   Rep.  790;   Mateer  v.  Missouri  Iowa  547;  Jenkins  v.  Clyde  Coal  Co. 

Pac.  R.  Co.  (Mo.  1891),  15  S.  W.  Rep.  (Iowa  1890,48  N.  W.  Rep.  970. 

970;  Wells  V.  McGeoch,  71  Wis.  196;  Durett. — A  release  exacted  by  duress 

O'Donnell  v,  Clinton,  145  Mass.  461 ;  is  void.  Harris  r.  Louisville  el c.R.Co^ 

Cleere  r.  Cleere,  81  Ala.  581.  3^  Fed.  Rep.  116;  Spaids  v.  Barrett,  57 

1.  Lemaster  v.  Burckhart,  2  Bibb  ill.  289;  11  Am.  Rep.  10;  Mitchell  v, 
<Ky.)  25;  Traphagen  v,  Vorhees,  44  Pratt,  Taney  (U.  S.)  448;  Kelly  v. 
N.  J.  Eq.  31.  Topsy,  44  Fed.  Rep.  631. 

2.  Wilson  V,  Wilson,  2  Dev.  Eq.  (N.  Halra  of  Expectancy. — Releases  ob- 
Car.)  t8i;  Phettiplace  v.  Sayles,  4  Ma-  tained  from  heirs  in  need  on  coming  of 
«on  (U.  S.)  312;  Bradshaw  v,  Cray-  age  for  an  inadequate  consideration, 
craft,  3  J.J.  Marsh.  (Ky.)  77,  See  Citi-  when  they  are  ignorant  of  their  rights, 
:een8*F.  etc.  Ins.  Co.  r.  Wallis,  23Md.  by  representing  to  them  that  there  is 
173;  Wells  V.  McGeoch,  71  Wis.  196;  nothing  in  their  claims,  will  be  set  aside 
Etiinger  v.  Jones  (Pa.  1891).  21  Atl.  Rep.  in  equity.  Ilallett  v,  Collins,  10  How. 
137;  Pugsley  V.  Sumner,  14  Daly  (N.Y.)  (U.  S.;  174;  Wheeler  v.  Smith,  9  How. 
427;  Averill  v.  Wood,  78  Mich.  342;  (U.S.)  55;  otherwise,  if  fairly  made, 
Carroll  v.  People,  13  111.  App.  2c6;  with  the  consent  of  the  ancestor,  and 
Reznor  v,  Maclary,  4  Houst.  (Del.)  with  a  covenant  not  to  claim.  Trull  v. 
J41.  Eastman,  3  Met.   (Mass.)  121;    37  Am. 

It  has  been  held   that  a  release   ob-  Dec.    126.     See     generally     Bixler    v, 

tained  by  fraud  in  valid  until  disaffirmed,  Kunkle,  17   S.  &.  R.  (Pa.)  298;    Ilunt- 

«nd  the   consideration   tendered   back.  ington*6  Appeal,  30  Conn,  fsfj;  Brooks 

Kreuzer  v.  Forty -second  St.  etc.  R.  Co.,  r.  First  Presbyterian   Church,  12S  Pa. 

-•13  N   Y.   Supp.  588.     Compare  Mateer  St.  408;  Crum  v.   Sawyer,  132   III.  4:13. 

V.  Missouri  Pac.  R.  Co.   (Mo.  1791),  15  8.  Curley  v.  Harris,  11  Allen  ^Mrss.) 

•  S.  W.  Rep.  c;7o;  and  that,  to  set  aside  a  112;   Cleere  v.  Cleere,    81    Ala.    5S1 ; 

release  for  fraud,  the  parties  should  be  O'Donnell  r.  Clinton,   145    Mass.  4^.1; 

put  \v\  statu  quo.  McMichael  v.  Kilmer,  Chapman  v.  Allen,  56  Conn.  152;  llcr- 

76  N.  Y.  36.  witz  V,  Forbes  (Md.  1890,22  Atl.  Rep. 

But  it  has  also  been  held,  that  where  267.     Compare  In   re  Haas*  Estate,  2 

a  release  .was  obtained  hy    fraud,   it  is  N.Y.  Supp.  119.     But  where    parlies 

not  necessary  to  pay  or  tender  back  the  by  mutual  agreement  executed   mutual 

money  before  bringing  action  after  re-  releases,  and  defendant  gave  up  his  note 

-pudiating  the  release.    Chicago  etc.  R.  to  plaintiff  it  was  held  that  the  plaintiff 

Co  T*.  Lewis,  109  III.  120.  should  not  be  permitted   to    avoid    the 

It  is  said   that  to  set  aside  a   release  effect  of  the  settlement  by  showing  that 

obtained  by  false   and  fraudulent  state-  he  labored  under  a  mistake  as  to  the 

ments,  it    is   not  necessary  that   there  amount  of  his  account.    Blackmcr    v» 

-should  have  been  an  unquestioned  belief  Wright,  X2  Vt.  377, 

In  them  when  made.     Peterson  v.  Chi-  4.  Chickering  v.  Brooks,  61  Vt.  554. 

cago  etc.  R.  Co.,  38  Minn.  5x1.  As  to  the  effect  of  ignorance  of  the  £ng- 

But  when  one  signs  a  release  without  Hsh  language,  Roaenberg  v.  Doe,  148 

reading  it,  and  noUiing  done  to  prevent.  Mast.  56a 
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For  the  sake  of  convenience,  cases  relating  to  releases  are 
grouped  here,  and,  for  the  general  principles  governing  the 
subject,  the  reader  is  referred  to  other  titles. 

2.  Attorneys. — An  attorney,  without  special  authority,  cannot 
release  a  surety  on  his  client's  demand  without  satisfaction,'  nor 
an  indorser  on  a  note  ;*  nor  can  he  release  or  discharge  his  client's 
claim  or  judgment  without  payment,  or  exchange  it  for  other 
obligations.* 

3.  AgeDti.^Power  given  to  an  agent  to  release  an  absolute 
debt  may  include  authority  to  release  a  contingent  liability.*  An 
agent,  unless  specially  authorized,  cannot  release  his  principal's 
claim  or  demand,  unless  full  payment  is  made,  nor  can  he  receive 
anything  but  money  in  payment  of  it.* 

4.  Joint  Tenant!  and  Tenants  in  Common. — A  release  by  one  ten- 
ant in  common,  of  damages  for  trespass  to  the  land  held  in 
common  is  binding  on  all.*  A  release  of  rent  by  one  of  the 
co-tenants  will  bind  the  others.' 

So  a  release  by  one  of  two  joint  covenantees  is  binding  on  both.* 
But  a  release  of  one  covenantor  in  a  lease,  unless  under  seal,  does 
rot  release  the  others.® 

5.  EseoQton  and  Adminiftrattni. —  A  general  release  of  all 
demands  may  release  debts  due  the  releasor  as  executor, 
though  the  release  is  not  signed  by  him  as  executor.*®  One  of 
two  administrators  may  release  the  estate  without  the  concurrent 

1,  Givens  v.  BriscM,  3  J.  J.  Marsh.  *.  Shaw  v.  'BerTy,   35    Me.  179:     (8. 

(Ftv.)   c,t<)\   Savings   Init.  f.  Chinn,  7  Am.  Dec.  701.     See  Evans  k.  Well>.  ii 

Bush  (kj.)  539;   Sloll   V.Sheldon,    13  Wend.  (N,  Y.)  334. 

Neb.  107.  And  see  Sharp«  v.  Williami,  6,  Biglcr  v.   toy,  68  Iowa  687;  nor 

41  Kan,  ^6.  cm  he  take   the  debtor's  note  payable 

1.  Varnum   v.  Bellamy,   4   McLean  to  the  agent.     Robinson   v.  Anderson, 

[U.  S.)  87;  EHst  River  6ank  v.   Ken-  106  Ind.  151. 

nedy,  9  Bosw.  (N.  Y.}  543.  Where  an  attorney  In  fact   execute* 

1.  Herriman    v.    Shomon.   34    Kan.  a  release  he  nnust  sign  It  In  the   name 

JS7;  36  Am,  Rep.  afii;  Harrow  f.   Far-  of  the  principal  as  attorney,  and  not  in 

row,  7   B.   Mon.   {Ky.)    126;    45  Am.  his  own  name.     Wells    v.    Evana,   lo 

Dec.  60;  Beers  v.  Hendrickson,  45   N.  Wend.  (N.  Y.)   Jjl.     Compare  Evana 

Y.66s;Gi]liland  V,  Gasque.  6  S.  Car.  v.  Weila,  «  Wend.  (N.  Y.)  334. 

S[)6;  Roungavillc  v.  Hazen,  33  Kftn.  71;  See  generally  Agkncv,  vol.  1,  p.  331. 

ijler  tr.  Toy.  68  Iowa  687;  Do!an   v.  6.  Austin  r.  Hale,  13  Johns.  (N.Y.) 

VanDemark.  35  Kan.  304;  Chapman  If.  a86;  7  Am.  Dec.  376;  Decker   v.    Liv- 

Cowles,  41  Ala.  103;  91  Am.  Dec.  so8;  Ingston,  11;  Johns.  {N.  Y,)  479. 

liradrord  v.  Arnold,  33  Tex.  413;  Move  1.  Decker  v.    Livingston,    15  Johns. 

T'.Cogdell.  69  N.Car.  93;  Maddux   v.  (N.    Y.)  479,      Examine    Spencer   v. 

Bevan,  39  Md.  485;   Spears   v.  I.eder-  Austin,  3S  Vt.  33S;  Law  v.  Bentley,  ij 

gerber,  <;6  Mo.  465;  Beers  v.  Hsndnck-  III.   t,i\  McKeon  v.  Whitney,    3    Den. 

ton,  45  N.  Y.  665;  Davis  v.  Lee.  10  La.  (N.  V.)  45*. 

Ann.  148.     It   has  been   held  that   he  And  see  generally   Joimt  Tbnantb, 

may  take  a  note  secured  by  mortgage,  vol.  11,  p.  1057. 

Dalan  v.   Van  Demark,  35    Kan.  304;  8.  Fitch   v.  Forman,  14   Johns.   (N, 

but   not  the   debtor's  note  payable  to  Y.)  17a. 

himself.    Robinson   v.   Anderson,   109  9.  De  Zeng  v.  Bailey,  9  Wend.    (N. 

Ind,  151.  Y.)336. 

See  generally  Attornby  AMD  Cu-  10.  Sherburne  v,  Goodwin,  44.  N.   H.. 

tHT,  vol.  I,  p.  954.  371. 
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act  of  the  other.'  But  when  a  note  is  made  to  two  executors 
jointly  one  of  them  cannot  transfer  it  by  indorsement.*  One  of 
two  executors  or  administrators  may  release  a  mortgage.* 

6.  Htuband  and  Wife. — See  Married  Women,  vol.  14,  p.  624. 

7.  Heiri,— An  expectant  heir,  for  a  sufficient  consideration, 
may  release  the  share  which  otherwise  he  would  acquire  in  his 
ancestor's  estate  upon  the  ancestor's  death.*  Unless,  however, 
the  release  is  obtained  fairly  it  is  not  binding.^ 

8.  Landlord. — See  Landlord  and  Tenant,  vol.  12,  p.  658. 

9.  Partners. — See  Partnership,  vol.  17,  p.  853. 

IX.  SuBJECT-XATTEB  OF  RELEASE — 1.  In  General. — To  the  sub- 
ject-matter upon  which  a  release  may  operate  there  is  no  defina- 
ble  limit  or  classification.  As  one  who  can  contract  can  release, 
so  that  which  may  be  the  subject-matter  of  a  claim  or  contract 
may  be  the  subject  of  a  release  and  the  right  to  release,  mode  of 
release,  and  effect  of  the  release,  naturally  receive  their  princi- 
pal treatment  under  various  specific  titles  of  the  law.  A  number 
of  instances  of  the  application  of  the  principles  of  release  are 
collected  under  the  following  subdivisions  of  this  section : 

a.  Release  of  Mortgagee's  Interest  in  Mortgaged 
Property.^ 

b.  Release  of  Other  Liens.'' 

c.  Release  of  Dower. — See  Dower,  vol.  5,  pp.  884,  912-915. 

d.  Release  of  Leases. — See  Lease,  vol.  12,  pp.  974,  1020^ 
1032,  1038. 

e.  Release  of  Surety. — See  Suretyship. 

/.  Release  of  Guarantors. — See  Guaranty,  vol.  9,  pp. 
«7,  68,  80-84. 

1.  Edmonds  v,  Crenshaw,  14  Pet.  (U.  Compare  Catching  Bargain,  vol 

S.)  166;  Murray  v,  Blatchford,  i  Wend.  3,  p.  37. 

<N.  Y.)  583;  19  Am.  Dec.  537.  5.    Brooks     v.    First     Presbyterian 

S.  Smith  V.  VS^hiting,  q  Mass.  334.  Church,  128  Pa.  St.  408. 

8.  People  V.  Kej'ser,  28  N.  Y.  235;  84  6.  See  Chattel  Mortgages,  vol.  3, 

Am.  Dec.  338;  Swartz  r.Leist,  13  Ohio  p.  201 ;  MoRTGAGBS^sub.  titles,  Tender 

St.  425;  Dayton  v»   Dayton,  7  111.  App.  and  Payment,  and  Kniryon  Record  of 

136;  Weir   V,    Mosher,    19   Wis.    311;  Satisfaction  of  Mortg^a^e,  vol.  1$,  pp» 

Story  V,  Kemp,  51  Ga.  399;   Griffin  v,  872-S78.     See  also  Trust  Deeds. 

Lovell,  42  Miss.  40a;  Murray  v.Blatch-  Bffeot  of  Forced   Beleaae. — A   forged 

ford,  I    Wend.   (N.   Y.)  503,  19  Am.  release   is    ineffectual    for   releasing  a 

Dec.  537.  mortgage,  even    if   recorded,    and    to 

And  see  generally    Joint    Execu-  counteract  it,  the  mortgagee  need   only 

TORS  AND  Administrators,  vol.  11,  give  true  information  when  asked  about 

p.  1016.  it.    Chandler  v.   White,    84    III.  435; 

4.  Brands  v,  De  Witt,  44  N.  J.    Eq.  Meley  v,  Collins,  41  Cal.  663;  10   Am. 

545 ;  6  Am.  St.  Rep.  909;  Curtis  v.  Cur-  Rep. '279. 

OS,  40  Me.  24;  63  Am.  Dec.  651.    Sec  7.  See   Liens,  vol.  13,  pp.  574,  621; 

Reigart  v,  Ellmaker,  14  S.  &  R.  (Pa.)  Mechanics*  Liens,  vol.  15,  pp.  i,  11, 

121;  Crum  V.  Sawyer,  132  111.  443.    See  113,  116,  188;  Attachment,  vol.  i,  pp. 


St  45;  Daniels  v.  Pratt,  143  Mass.  216.    pp.  423,  478;  Judgment,  toL  la,  p.  58; 

750 


liltjwMutUT  of  BalMM.  RELEASE.  In  OMtrBl. 

g.  Release  of  Obligors  on  Bonds.  — A  release  of  one 
o[  several  joint  obligors  operates  as  a  release  of  all,*  unless, 
it  is  held,  it  appears  from  the  release,  or  the  circumstances  and 
relations  of  the  parties,  that  it  cannot  reasonably  be  said  to  have 
been  so  intended,*  and  this  is  a  question  for  the  jury.*  Where 
one  joint  obligor  is  released  by  operation  of  law,  and  by  no  act 
of.  and  without  the  consent  of  obligee,  it  does  not  release  the 
others,*  and  a  covenant  not  to  sue  one  of  two  obligors  does  not 
release  the  other.*  A  receipt  under  seal  by  obligee  to  joint 
obligor,  "in  full  satisfaction  for  his  liability"  releases  a  co-obligor, 
if  the  receipt  does  not  itself  show  a  contrary  intention.' 

k.  Release  of  Indorsers  of  Negotiable  Paper. — The 
indorser  of  negotiable  paper  is  released  by  payment,'  by  release,* 
by  extension  of  time  to  maker,*  by  alteration  of  indorsement.*®. 
But  an  assignment  of  the  maker  does  not  necessarily  release  the 
indorser,  though  its  benefits  are  accepted  by  the  creditor.*'  The 
holder's  release  to  a  joint  maker  from  all  liability  except  such  as 
he  is  under  to  the  indorser  cannot  avail  the  indorser  when  sued 
by  holder.** 

Ljlhdlord  and  Tknant,   vol.  la,   p.  t.  i  Randolph  on  Com.  Paper,  }  77a. 

«S8-  But  receiving  part  pajment  from  in- 

L  Evans  v.   Pigg,  3  Coldw.  (Tenn.)  doner  and  releasing  him  does  not  re- 

395:  Crane  f.  Ailing,  15  N.  J.  L.  433;  lease  the  principal  debtor  from  the  re- 

Walkerti.  McCultoch,  ^Me.  4ai;Cor-  mainder.     Commercial  Bank   v.  Gun- 

nell  V.  Hasten,  35  Barb.  (N.   Y.)  157;  ningham,  34  Pick.  (Mass.)  370;  35  Am. 

Booth  V.  Campbell,  15  Md.  569;  Heck-  Dec.  313. 

man  v.  Manning,  4  Colo,  543 ;  Myrick  8.  Story  on  Promlitory  Notes,  I)  433; 

v.Dame,9Cush.  (Mass.)  348.     Are-  Farmers'    Bank    i-.    Blair,    44     Barb. 

Icue  hj  the  parties  in  a  replevin  suit,  (N.  Y.)  641 ;  unless  the  rights   are  ex- 

olall  right  to  the  property  and  inter-  pressly     reserved.    3     Randolph     on 

rK  in  the  suit  to  a  joint  obligor  in   re-  Com.  Paper,  ^  769.     Raamiitr   Guyne- 

pleiiQ  bond,  release*  all  obEigore.  Taj-  mer  r.  Lopez,  11  Rich.  (S.  Car.)  199. 

lorK.  Galland,  3  Greene  (Iowa)  17.  »,  3  Pareons  on  Bills  and  Notes,  343; 

1.  Bonnev  v.  Bonney,  39   Iowa  448 ;  Hall  v.  Cole,  4  A.  &  E.   577;   Whiting 

(Jeligh  !■.  Bradford,  1  Neb,  451 ;  Rich-  v.   Western   Stage  Co.,  30  Iowa    555; 

irdson  i>.  McLemore,  5  Baxt.   (Tenn.)  Hamilton  u.  Prouty,  50  Wis.  593;   36 

jS6;  Hale  v.  Spaulding,  145  Mass.  483;  Am.  Dec.  866.     Requisites  of  binding 

I  Am.  Si   Rep.  475.  extension.     Kittle  v.  Wilson,   7   Neb. 

I.  Richardson  v.  McLemore,  S  Bait.  76;  Costello  r.  Wllhelm,  13  Kan.  339. 

(Tenn.)  586.  10.  See  Bills  and  Notrb,  vol.  a,  p. 

1.  Wanl  r.  Johnson    14  Mass.  148;  313. 

looker  v.  Bennett,  3  Cal.  (N.  Y.)  4.  A  material  alteration  In  the  Indorse- 

1  Crane  v.  Ailing,  15  N.  J.   L.   433;  ment  on   negotiable    paper,   although 

Walker  T.  McCullock,4  Me.  431.    See  innocently    done,    without    indorser*! 

Boisinan  v.  State  Bank,  7  Arlt.  338 ;  46  knowledge,    releases    bim.      Davie  v. 

Am.    Dec.    39.      Where    several    are  Eppler.  Kan.  639. 

jointly  liable,  a  covenant  not  to   sue  II.  Gloucester  Bankf.  Worcester,  10 

■one   of    them    does    not   release    the  Pick.  {Ma«s.)  538.     Co m/arr  Pierce  if. 

others.    CaUkill  Bank  v.  Messenger,  Parker,  4  Met.  (Mass.)  80.     Buttheaa- 

^Cow.(N.Y,)    37;    Durell   v.   Wen-  signment  of  the  Endorser  does  not  re- 

Jelj.8N.H.369:   Shed  t.   Pierce,   17  lease   the   maker   of  notes  for  his  ac- 

Maas.  613;  Mason  v.   Jouett,   a   Dana  commodation  merely,  where  creditor 

(Kj.)  107;  Carondelet  v.  Desnoycr,  17  had  no  notice  of  this  fact.     Commer- 

Mo.  36.  cial   Bank  v.   Cunningham,  34    Pick. 

t.  Hale  V.  Spaulding,  145  Mas*.  483;  (Mass.)  370;  35  Am.  Dec.  333. 

'  Am.  St  Rep.  475.  13.  Stewart  v.  Eden,  3  Cat.  (N.  Y.) 


Saldeot-matter  of  SeleaM,  RE  LEA  SE  In  QwmmL. 

u  Release  of  Pledge.— See  Pledge,  vol  i8,  p.  585. 
j\  Release  of  Insurance.* 

k.  Release  of  Guardians. — See  Guardian  and  Ward,  voL 
9.  pp.  8s,  151,  152. 
/.  Release  of  Trustees— (See  also  Trusts). — A  cestui  que 

trust,  cannot  be  bound  by  a  release  given  his  trustee  in  ignor- 
ance of  his  rights,  or  if  obtained  from  him  by  false  representa- 
tions or  undue  influence.*  A  general  release  by  trustee  in  fraud 
of  his  trust  is  wholly  invalid.'  An  assignment  of  debtor  does  not 
carry  with  it  property  held  in  trust  that  can  be  distinguished.* 

m.  Release  of  Receivers.— See  Receivers. 
n.  Release  BY  Payment.— See  Payment,  vol.  18,  p.  148. 
o.  Release  BY  Tender.— S^e  Tender. 
.   p.  Release  by  Estoppel— (See  also  Estoppel,  vol.  7,  p.  i). — 

When  an  officer  having  attached  property  on  a  writ  that  may  be 
served  by  attachment  or  arrest,  is  induced  to  abandon  the  attach- 
ment by  false  representations  of  the  defendant  that  the  property* 
is  not  his,  and  therefore  he  serves  the  writ  by  arresting  him,  the 
defendant  is  estoppad  in  a  subsequent  action  by  himself  against 
the  officer  fpr  false  imprisonment,  to  say  that  his  property  was. 
attached.*     Some  conveyances   operate   as  an  estoppel  against. 
those  who  make  them.     Others  have  no  effect  beyond  releasing* 
the  present  interest  of  the  releasor.     Others  are  an  estoppel  by^ 
reason  of  covenants  therein.®     And  when  a  chattel  mortgagee- 
stands  by  and  sees  the  mortgagor  sell  the  mortgaged  property  to- 
another  without  asserting  his  mortgage  when  asked  to  fix   the 
value  of  the  goods,  he  is  estopped  to  claim  under  his  mortgage.'' 

q.  Release  by  act  of  Parties.— The  act  of  a  party  may 

operate  as  a  release,  as  where  he  voluntarily  destroys  the  evi- 

121;  2  Am.  Dec.  222.    See  generally  still  in  the  officer's  custodj  at  the  time 

Bills  AND  Notes,  vol.  2  pp.  313,  362,  of  the  arrest  if  he  releases  it  within  a 

363,364,367,387,407,412.  reasonable   time.     Ladrick  v.  Briggs». 

1.  See  Insurance,  vol.  11,  p.  278;  105   Mass.  508.     As  to  releases   which 
Accident  Insurance,  vol.  i,  p.  87;  operate  as  estoppels,  see  2  Herman  on- 
Beneficial  Associations,  vol.  2,  p.  Estoppel,  p.  827,  ^  695. 

171 ;   Guaranty  Insurance,  vol.  9,  6.  Herman  on  Estoppel,  §^  648,  649. 

p.  65;    Fire    Insurance,   vol.  7,  p.  Defendant  was  sued  for  damages   to« 

X007 ;  Life  Insurance,  vol.  13,  p.  629;  plaintifTs  person  and  crops  by  noxious 

Marine  Insurance,  vol.  14,  p.  319;  gases   from    defendant's    factory,   the- 

Mutual  Insurance,  vol.  16,  p.  16.  action  was  settled,  and,  for  a  valuable 

2.  3  Wait's  Actions  and   Defenses,  consideration   under    seal  covenanted 
471,  and  cases  cited;  Larrabee  v.  Sew-  not  to  sue  for  future' damages   from, 
all,  66  Me.  376;  i  Story's  Eq.  Jur.  (i3fh  same    cause.     Ileld^   this    estopped   a 
ed.)  234  and  163.  suit  for  an   injunction.     Kennerty    r. 

3.  Manning  t-.  Cox,  7  Moore  617.  Etiwan  Phosphate  Co.,  17  S.  Car.  411  ; 

4.  Chesterfield  Mfg.  Co.  v.  Dehon,  43  Am.  Rep.  607. 

5    Pick.    (Mass.)    7.      See     generally  7.  Kane  Co.  z\  Herrington,  50  111.. 

Trusts.  232.     For  a  full  discussion  of  the  law  of. 

6.  Ladrick  v.  Briggs,  105  Mass.  508 ;  estoppel  as  applied  to  mortgages  and- 

citing  Wallis    v.  Truesdell,    6    Pick,  equivalent  to  a  release  thereof,  see  2-* 

(Mass.)  455;   Dewey  v.  Field,  4  Met.  Herman  on  Estoppel,  p.  io5i,§$928,, 

(Mass.)  381 ;  38  Am.  Dec.  376.    And  it  929    and    cases  cited.     See  generally* 

18  immaterial  that  the  property  was  Estoppel,  vol.  7,  p..  i. 
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dence  of  the  indebtedness,*  or  where  he  delivers  it  to  the  debtor 
mtending  thereby  to  release  the  debt,'  or  by  an  agreement  to  do 
some  act,  carried  out,*  It  is  held  that  when  A  releases  C  under 
seal  of  all  causes  of  action  this  precludes  A  from  suing  B,  if  the 
action  is  the  same  against  both.'* 

2.  Eealty,  Aight,  Title  and  Intereit  In — a.  Release. — A 
release  at  common  law  was  a  discharge  or  a  conveyance  of  a 
man's  right  in  lands  or  tenements,  to  another  that  had  some 
former  estate  in  possession.  It  was  a  secondary  or  derivative 
conveyance  which  presupposed  someother  conveyance  precedent, 
and  served  to  enlarge,  confirm,  alter,  restrain,  restore,  or  transfer 
the  interest  granted  by  such  original  conveyance.'  The  words 
generally  used  in  the  release  were  "  remised,  released,  and  forever 
quitclaimed."*  The  technical  principles  relating  to  a  release  are 
not  generally  applicable  in  this  country.^  Instances  of  the 
release  of  claims  against  realty  will  be  found  in  the  notes.^ 

1.  Boolh  V.  Smith,  3  Woode  (U.  S.)  Y.)  494;  Branham  v.  Mayor  etc,  of 

19.  San  Jose,  14  Cal.  585. 

1.  Vanderbeck  If.  Vanderbeck.  30  N.  Releases   Inured   either:     t.  By  waj 

].  Eq.  365.  of  enlarging  an  estate.     1.  By   way   of 

3.  But  the  agreed  act  must  be  done,  pasGlng  an  eetate.  3,  By  way  of  past- 
twfore  the  agreement  operates  as  a  re-  ing  a  liglit.  4.  By  way  of  eatingulsh- 
lease.  Terre  Haute  etc.  R,  Co.  v.  ment.  5.  By  way  of  entry  and  feoff- 
Flanigan,  94  Ind.  33G.  ment.     2  Bt.  Com.  3Z4;  Willard   Real 

t.  Leddj   If.  Barnev,  139  Mass.  394.  Prop,  and  Conv.  (snd  ed.)  436. 

A  release  <o  a   purchaser   at   a  mar-  For  a  discussion  o(  lease  and  release, 

slial's  sale   by    judgment   debtor  who  as  a  mode  of  conveyancing   under   the 

holds  two  titles  to  the  estate  conveys  Statute  of  Uses,  see  Real  Property. 

both  titles  to  the  purchaser.     Dexter  t.  LKt.,    j    445;    i   Bl.    Com.    334; 

c.  Harris,  J  Mason  (U.  S.)   531.    See  Bouvier   Inst.,  ()   2070;    Willard   Real 

mfra,  this  tide,  Exfrexs  Releases.  Prop.  &  Conv.,  {and.  ed.)  436;  Marttn- 

1.3   Bl.  Com.,   3:4;    Martindale  on  dale  Conv.,  j  49. 

Conv.,  4  49^    Willard    Real    Prop,   &  T,  i    Bouv.   Inst.,   4    1070;    Hall    v. 

Conv.   (md   ed.)    436;     Burton    Real  Ashb^,  9  Ohio  96;  jfAm.  Dec.  4,  34; 

Prop,  15;  Shep,  Touch.  310;  3  Washb.  Doe  v.  Reed,  3  HI.  117. 

Real  Prop.,  606;    Tiedeman   on   Real  This  was  the  usual  mode  of  convey- 

Prop.,  f  773;  Devlin  on    Deeds,   }   16;  ance   in   England   down   to   the  year 

Poor  V.  Robinson,  10  Mass.  131.  1S41,   because   it  did   not   require   the 

For  an  account  of  lease  and   release,  trouble  of  enrollment.    It  was  the  mode 

at  an  original   mode   of  conveyancing,  universally  in  practice  in   JWic   T'ori, 

operating  under  the   Statute  of  Uses,  until  1788.     The  revision  of  the  statute 

Ke    Real   Property.      See    also    4  law   of  the  State   at   that   period,   r«- 

Krnt   Com..   494;    Deane's   Frinc.    of  moved  all  appreliension  of  the   necess- 

Com.,  304.  itj' of  enrollment   of  deeds   of  bargain 

In  every  case  It   was   necessary   that  and  sale,  and  left  that  short  and   plait* 

there  should  be  an  actual  privity  of  es-  mode  of  conveyance  to  Its   free   opera- 

tate  at  the  time,   between   the   releasor  tion.     The  consequence  was,  that   thfc 

and  releasee,  who  muit  have  an  estate  conveyance  by  lease  and  release  which 

actually  vested  in   him  capable   of  en-  required  two  deeds  or  Instruments   in- 

laTEemenl.    2  Bl.  Com.   331;;    Benton  stead  of  one.  fell  immediately  into  total 

onReal  Prop.,  i^;  Willard  Real  Prop,  disuse.    4  Rents  Com.  494. 

SConv.  (ind   ed.)   436;    Branham   v.  B.  Where  R  release  is  given  to  One  In 

Mayor  etc.  of  San  Jose,  34  Cal.  6o6j  possession  of  land,  whether  right  or 

Kerr  II.  Freeman,  33  Miss.  393;  Day  n.  wrong,    Everenden    v.   Beaumont,    7 

Jackson,  5  Mass.  237;    Reformed  etc.  Mass.  76.    A  release  of  damages  to 

Dutch  Church  V.  Veeder,  4  Wend.  (N.  crops   from   gas   from  factorjr,  and  k 
SO  C.  of  L.— 48                            753 
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b.  Quitclaim. — The  conveyance  by  quitclaim  deed  is  some- 
what like  a  release  at  common  law.  The  words  which  are  effect- 
ive in  it  are  the  same  as  in  a  release,  "  release,  remise,  and  quit- 
claim."» 


covenant  not  to  sue  under  seal  for  a  con-  his  possession  was  enough  to  make  the 
sideration  for  future  damages,  estops  release  effective.  Thacher  v,  Cobb,  5 
an  injunction.  Kennerty  v,  Etiwan  Pick.  (Mass.)  423. 
Phosphate  Co.,  17  S.  Car.  411 ;  43  Am.  When  a  release  is  sufficiently  worded 
Rep.  607.  A  release  of  land  to  one  in  in  discharging  a  railroad  company  of 
possession  of  it  by  righ^or  wrong,  if  all  liability  for  damages  in  the  "con- 
made  by  one  having  a  right  to  it,  will  struction  thereon  of  the  said  railroad 
pass  the  right.  Poor  t/.  Robinson,  10  and  works  connected  therewith,"  it  will 
Mass.  131.  release  the    railroad    company   from 

A  release  to  one  out  of  possession,  if  damages  caused  by  water  from  a  cul- 

for  a  valuable  consideration,  will  be  vert  existing  at  the  time  the  release  is 

held  to  be  any  lawful  conveyance  that  given.     Honeditz  v.  Southern  Pa.  R. 

might  pass  the  estate.     Russell  v,  Cof-  etc.  Co.,  129  Pa.  St.  264.    See  farther, 

fin,  8  Pick.  (Mass.)  143;  Pray  T/.  Pierce,  Updegrove  v,  Pennsylvania    etc.  R. 

7  Mass.  381 ;  5  Am.  Dec.  59.   Compare  Co.,  132  Pa.  St.  5A0. 

Mayo  V.  Libby,  12  Mass.  339.  But  a  release  ot  damages  to  land  of 

8    Bacon's     Abridgment,    260,    tit.  releasor  by  building  railroad  on  it,  b 

Releases  by  Way  of  Miller  le  Droit,  not  a  release  of  damage  to  the  land  not 

Where  the  owner  of  land  was  disseised  taken  by  building  of  the  road  on  an- 

and  his  entry  tolled  by  the  descent  other's  land.     Eaton  v,  Boston  etc.  R. 

cast,  held,  he  could  release  his  right  of  Co.,  51  N.  H.  504. 

action   without  words  of  inheritance.  1.  A  quitclaim  deed  which  simply 

Shinn  v.  Holmes,  25  Pa.  St.  142 ;  Flag  employed  the  words  "remise,  release 

t\  Mann,  2  Sumn.  (U.  S.)  487;  see  also  and  forever  quitclaim"    was    held  to 

Watrous  v.  Southworth,  5  Conn.  305 ;  contain  sufficient   operative  words  of 

Kennebec    Purchase  v.    Springer,    4  conveyance.   Wilson  v.  Albert,  89  Mo. 

Mass.  416.  537 ;  Martindale's  Conv.,  ^  59. 

A  release  of  shares  in  a  turnpike  Where  the  words,  '^bargain,  sell  and 

corporation    will  be  construed    as  a  quitclaim"  are  employed,  they  operate 

grant  in  order  to  carry  on  the  inten-  not  merely  to  release,  but  to  transfer 

tion  of  the  parties.     Hastings  v»  Blue  any  interest  which  the  grantor  pos- 

Hill  Turnpike  Co.,  9  Pick.  (Mass.)  80.  sesses  at  the  execution  of    the   deed. 

It  is  said  that  tenants  in  common  Touchard  v.    Crow,    20  Cal.   150;  8x 

cannot  release  to  each  other  and  en-  Am.  Dec.  108. 

large  an  estate.    Co.  Litt.  9,  200.    Yet  A  deed  which  "grants,  bargains  and 

it  is  held  that  where  mutual  releases  sells  all  the  right,  title  and  interest"  of 

are    agreed  upon    for  partition,    the  the  grantor  is  a  quitclaim  conveyance, 

agreement  will  be  enforced  in  equity  Butcher  v.  Rogers,  60  Mo.  138.    And 

after  the  partition.    Jones  v.  Carter,  4  notwithstanding  the  deed  contains  the 

Hen.  &  M.  (Va.)  184;  White  v.  Sayre,  words  grant,  bargain,  sell,  etc.,  it  mar 

3  Ohio  no.    And  it  is  held  that  wnen  be  a  quitclaim  deed.  Wade  v,  Howard, 

tenants  in  common  own  both  sides  of  6  Pick.  (Mass.)  492. 

a  stream,  and  appropriate  the  water  An  instrument  by  which  the  owner 

for  mills,  and  afterwards  one  of  them  of  a    schooMand    certificate  released 

releases  the  mills,  that  that  passes  his  and  forever  quitclaimed  the  land  to  the 

right  to  the  water.  Wetmore  r.  White,  grantee    was  held    a  quitclaim  deed, 

2  Cai.  Cas.  (N.  Y.)87;  2  Am.  Dec.  323.  notwithstanding  the   omission  of  the 

A  grantee  by  releasing  his  grantor  word  remise.     Wholey  t'.  Cavanaugh, 

from  liability  on  a  covenant  of  war-  88  Cal.  132.     See  3  Washb,  Real  Prop, 

ranty,  does  not  interfere  with  his  own  *6o8. 

title.    Dawley  v.  Rugg,  35  Hun   (N.  In  Fash  t*.  Blake,  38  III.    367,  the 

Y.)  143.  words  "assign,  transfer  and  set  over" 

Where  one  person  hired  a  marsh,  were  held  sufficient,  and  equal  in  po- 
mowed  it,  and  took  away  the  hay,  but  tency  to  "release  and  forever  quit- 
had  no  other  possession,  afterwards  claim ;"  further,  that  "a  deed  of  release 
took  a  release  of  the  land,  it  was  held  and  quitclaim,  containing  no  words  o£ 
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A  quitclaim  deed  is  a  primary  conveyance,  in  which  the  grantor 
does  not  warrant  against  a  paramount  or  adverse  title,  but  only 
against  himself  and  those  who  claim  under  him,*  and  the  grantee 
takes  the  risk  of  an  imperfection  in  the  title,  unless  some  fraud 
has  been  practiced  upon  him.' 

Though  at  common  law,  a  deed  of  release  made  to  one  who 
had  neither  an  estate  in,  nor  the  possession  of  the  land  would 
have  been  void,  yet  in  this  country  the  deed  of  quitclaim  has  by 
long-established  practice  been  held  as  effective  to  pass  the  title  to 
land  as  any  other  conveyance.*  The  effect  of  a  conveyance  by 
quitclaim  is  at  present  generally  regulated  by  statute.^ 


111,344;  12  Am.  Dec.  187;  Earle  « 
Bicliford,6Ailen{M(iM.)  S49;  83  Am. 

111.  III.  Dec.  651. 

1.  A   release  ie  considered  as  a  pri-  Money  paid  for  a  quitclaim  deed.  In 

m\Tj  conveyance   in  Cenneclicat,  and  the  absence  of  fraud  cannot  be  recov- 

paesesal]  the  rightof   the   releasor  to  ered  back.     Kellogg  "-  Stockwell,  75 

the  releasee,  provided  no  other  penon  111.  68.     See  also   Botsford  v,   WIIboo, 

be  in  possession  adversely.  It  operates  75  111.  131. 

•s  a    conveyance    without    warranty.  8.  Hoyt  i>.  Ketcham,  54   Conn.  60; 

Darlii.  Dart,  7  Conn.  250.     As  a  con-  Doe    v.    Reed,    5    III.  117;    Rowe   v. 

vejance  it  is   of  as  much    force  as  a  Beckett,  30  Ind.  154;  qc,   Am.  Dec.  676; 

warranty  deed,  differing  from  it  chiefly  Thornton   v.   Mulquinne,  U    Iowa  549; 

in   the   superadded  covenants  of    the  79  Am.   Dec.  548;    Pray   v.   Pierce,  7 

warranty  deed,  which  may  operate,  by  Mass.  3S1:  5  Am.  Dec.  59;   Russell  v. 

way  of   estoppel,    upon    a    future-ac-  CofEn,  8  Piclt.  (Mass.)  143;  Foster  «, 

quired    interest,   or    may    secure  the  Dennison,  g  Ohio  131. 

covenantee  against  a  bad  or  defective  If  tbe  grantor  has  in  fact  a  good  title 

title.    Sherwood  r.  Barlow,  19  Conn,  hia  deed  of  quitclaini  conveys  hi*  title 

471.  and  estate  as   effectually  as  a  deed  of 

In  Hall  V.  Ashby,    9    Ohio  96,  tbe  warranty.      Kyle     v.    Kavanagh,    103 

court  regarded  a  release  as  a  substan-  Mass.  356;  4  Am.  Rep.  560. 

tive   mmle    of    conveyance,    adopted  Where  the  grantee  of  land.  In  a  deed 

equally    with    the   deed  of  quitclaim,  with  warranty  from    a  person  having 

where  land  is  intended  to  be  conveyed  no  title,  entered  upon  land,  and  after- 

wlthout  warranting  the  title.    See  also  wards    the     grantor    took    a     release 

Dovie  V.  Knapp,  4  111.  334.  from  the  owner,  the  release  was  held  to 

£iut  the  mere  absence  of  a  covenant  operate  as  a  contirmalion  of  the  first 
of  warranty  does  not  constitute  a  quit-  grantee's  title,  though  neither  the  re- 
claim deed.  Taylor  v.  Harrison,  47  lessor  nor  releasee  were  in  possession 
Tex  454.  at  the  time  of  the  release.     Oakes  v. 

i.  Snyder  11.  Laframtraise,  l  III.  343;  Marcy,  10  Pick.  (MasB.)  195. 

I]  Am.  Dec,  187 ;   Doyle  -v.  Knapp,  4  A  quitclaim  deed  conveys  the  title  In 

111.  334 ;  OwId^  v.  Thompson,  4   111.  fee  simple.  If  the  grantor  has  such  title, 

503;  Slack  t>.   McLagan,  i;   111,   14a;  and    doea   not    imply     any    precedent 

Stookey  E>.  Hughes,  18  III.  55;  Sheldon  interest  or   easement   in   the  releasee. 

I',    Harding,   44   III.  68 ;    Botsford   t>,  Spaulding  v.  Bradley,  79  Cal,  449. 

Wilson,  75  111.  133 ;  ChaIGn  v.  C^afiin,  A  release  is  one  out  of  posseEsion,  if 

4  Gray  (Mass.)  380;   Coe  v.  Persons  for  valuable  consideration,  will  be  held 

Unknown,  43  Me.  431,  to  be  any  lawful  conveyance  that  might 

A  party  accepting  a  quitclaim  deed  pass  the  estate.     Russell   v.   Coffin,  8 

of  land  runs  the  risk  of  an  imperfec-  Pick.   (Mass.)    143;    Pray  v.  Pierce,  7 

lion  in  the  title.     And  if  it  fails  he  can-  Ma*a.  381;  .■;  Am,  Dec.  59,     Compart, 

not  recover   the  purchase  money,  un-  Mayor  v.  Libhy,  11  Maas.  339. 

I  show  fraud  In  the  sale,   or  4.  In  many    States   a  quitclaim  ba« 
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A  quitclaim  deed  is  held  sufRcient  to  pass  whatever  title  the 
grantor  has,  whether  legal  or  equitable,  independent  of  any  inter- 
est having  previously  been  vested  in  the  grantee  or  other  per- 
son,* it  being  the  intention  of  the  grantor  to  devest  himself  of 
all  the  interest  that  he  has  at  the  time ;  a  subsequently  acquired 

Indiana^  Michigan^  Minnesota^  Missis-  Supp.  344;    Smith   v.  Pollard,  19  Vt 

sippi^   Oregon^    Wisconsin^    Wyoming,  272. 

Kyle  V.  Kavanagh,  103  Mass.  356;  a  A  plaintiff  in  an  action  of  ejectment 
Am.  Rep.  560;  Strong  v.  Lynn,  38  was  held  to  show  no  title  by  proof  of  a 
Minn.  315.  In  New  Tork  deeds  of  quitclaim  deed  from  his  grantor  before 
bargain  and  sale  are  continued  in  use  such  grantor  had  himself  acquired  title, 
and  deemed  grants.  Jackson  v.  Fish,  Abel  v,  Brewster,  58  Hun  (N.  Y.)  605. 
10  Johns.  (N.  Y.)  456;  Lynch  V.  Liv-  Where  the  grantor  had  no  title  to 
ingston.  6  N.  Y.  422.  In  Kentucky^  convey  in  the  premises,  no  title  not 
Virginia  and  West  Virginia  a  deed  then  in  esse  can  pass.  McCrackin  v, 
of  release  is  effectual  without  first  exe-  Wright,  14  Johns.  (N.  Y.)  X93. 
cuting  the  lease,  and  in  Wyoming  the  By  a  deed,  which  from.its  terms,  con- 
word  release  is  unnecessary  in  such  a  veyed  only  the  right,  title  and  interest 
deed  and  a  simple  quitclaim  is  effectual,  of  the  grantor,  the  grantor  was  not  held 
Deeds  of  bargain  and  sale  and  other  to  obtain  anything  which  the  grantor 
conveyances  '"heretofore  made  and  exe-  had  previously  parted  with.  Walker  x\ 
cuted  according  to  former  laws  and  Lincoln,  45  Me.  67.  Such  a  grant  in  a 
usages**  remain  valid  and  effectual  in  deed  did  not  convey  the  land  itself  nor 
Vermont.  Deeds  of  bargain  and  sale,  any  particular  estate  in  it,  but  the 
lease  and  release  are  recognized  as  valid  grantor*8  right,  title  and  interest  in  it 
in  Rhode  Island.  Stimson*s  Stat,  alone.  Coe  v.  Persons  Unknown,  43 
Law,  ^  1472.  Me.  432. 

In  Ohio  a  deed  of  release  and  quit-  If  it  appears  that  the  intention  of  the 

claim  is  effectual   for  the   purpose  of  grantor  was  to  convey  the  land  itself 

transferring  title,  as  a  deed  of  bargain  and  not  merely  a  right,  title  or  interest 

and  sale.    Doe  v.  Reed,  5  111.  117,  and  in  the  land,  the  deed  is  not  a  quitclaim 

see  Brown  v.  Banner  Coal  etc.  Co.,  97  deed  in  the  peculiar  sense  of  the  term, 

m.  214,  37  Am.  Rep.  lo^.  Garrett  v.  Christopher,  74  Tex.  453. 

See  also  Bargain  and  Sale,  vol.  a.  In  Patterson  v.  Snell,  67  Me.  559,  it 

p.  124.  was  held  that  a  quitclaim  deed  of  all 

1.  Martindale  on  Conv^  ^  59.  Far-  the  grantor's  "  right,  title,  and  interest 
mers*  L.  &  T.  Co.  v.  Mc Kinney,  6  Mc-  in  and  to  all  the  real  estate  situated  in 
Lean  (U.  S.)  i;  VanRensselaer  v.  the  town  of  V  of  which  my  late  fatlier 
Kearney,  11  How.  (U.  S.)  297;  Kountz  was  seised  at  the  time  of  his  decease*' 
V.  DaviR,  24  Ark.  590;  Sullivan  v.  was  sufficient  in  its  terms  and  furnished 
Davis,  4  Cal.  291;  Touchard  v.  Crow,  a  description  sufficiently  precise  to  con- 
20  Cal.  150;  81  Am.  Dec.  108;  Downer  vey  whatever  estate  the  grantor  had  in 
V.  Smith,  24  Cal.  X14;  Carpentier  v.  lands  in  V  as  heir  of  his  father. 
Williamson,  25  Cal.  154;  Dart  v.  Dart,  Where  one  in  possession  of  lands, 
7  Conn.  250;  Sherwood  v.  Barlow,  19  without  title,  conveyed  them  by  quiti 
Conn.  471 ;  Smith  v.  Pendell,  19  Conn,  claim  deed,  this  was  held  to  pass  a 
107;  48  Am.  Dec.  146;  Butterfield  v.  possessor^'  title  and  nothing  more. 
Smith,  II  111.  485;  Hamilton  v.  Doo-  Jackson  v.  Hubble,  i  Cow.  (N.  Y.)  613. 
little,  37  111.  473;  Rowe7^  Beckett,  30 1 nd.  A  quitclaim  deed  executed  by  exe* 
154;  95  Am.  Dec.  676;  Thornton  v,  cutors  as  such,  only  conveyed  such  an 
Mulquinne,  12  Iowa  ^49;  79  Am.  interest  as  they  as  executors  had  power 
Dec.  548 ;  Young  v,  Clippinger,  14  to  convey,  and  did  not  pass  any  inter- 
Kan.  14S;  Carll  V.  Butman,  7  Me.  est  which  the  executors  owned  individ- 
102 ;  Dorkray  v.  Noble,  8  Me.  287 ;  ually  although  they  had  no  interest  to 
Wade  V,  Howard,  6  Pick.  (Mass.)  convey  as  executors.  Price  v.  King,  44 
493 ;  Hope  V.  Stone,  10  Minn.  141;  Ges-  Kan.  639. 

ner  v.  Burdell,  18  Minn.  497;  Benton  v,  A  quitclaim  U  prima /acie  sl  conyey* 

Nicoll,  24   Minn.   221;    Broadwell    v.  ance  sufficient  to    entitle    grantee  to 

Merrett,  87  Mo.  95;  Emmel  v.  Headlee  maintain  ejectment.     Robinson  v.  Ctl* 

(Mo.  1888),  7  S.  W.  Rep.  22;  Durnherr  ahan.  qi  Ala.  479. 

V.    Rau    (Supreme    Ct),    15    N.    Y.  While  a  quitclaim  deed  is  ai  effect* 
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title,  however,  will  not  pass  by  quitclaim  deed,  but  will  inure  to 
the  grantor." 

uil  to  pass  a  title  as  a  deed  of  bargain  Ott  i'.  Sprague,  37  Kan.  630;  Johnson 
and  sale,  still  like  all  other  contracts,  v.  Wiltiams,  37  Kan.  179;  Hiller  v. 
it  must  be  expounded  and  enforced  ac-  Swing,  C  Cush.  (Masa.)  341  Comstock 
cording  to  the  intention  o£  the  parties,  n.  Smith,  13  Pick.  (Mass.)  1 16;  Fay  v, 
■o  as  tu  pass  onlv  such  land  as  would  Wood,  65  Mich.  390;  Smith  r.  Wash- 
be  properly  embraced  in  the  language  ington,  S&  Mo.  475 ;  Butcher  v.  RogerS) 
used.  Hamilton  v.  Doolittle,  37  111.  60  Mo.  138;  Kimball  v.  Blaisdell,  5  N. 
473-  H.  515 ;  Bell  v.  Twilight,  36  N.  H.  401 ; 

Aquitclaimdeedof  all  the  grantor's  Jackson  i-.  Hubble.i  Cow.  (N.  Y.)  613; 
right,  title,  and  interest  in  the  land,  re-  Woodcock  v.  Bennet,  1  Cow.  (N.  Y.) 
cited  as  being  three  undivided  fifths.  711:  13  Am.  Dec.  568:  Smith  v.  Pol- 
conveys  the  grantor's    entire  interest,  lard,  19  Vt.  372. 

although  it  was  four  instead  of  three  By  an  act  of  1S35  regulating  convey- 

undivided     fifths.     Moran    v.    Somes,  anceR,  a  quitclaim  deed  Is  not  sufficient 

(Mass.  1S9O  38  N.  E.  Rep.  153.  to  transfer  to  grantee  the  legal  title  sub- 

A  conveyance  of  an   equitable   con-  sequcntly    acquired    by     the    grantor, 

tingent   remainder  by   quitclaim  deed  Bogy  v.  Shoab,  13  Mo.  36^. 

will  be  sustained    In    equity,    on  the  Ifaparty  having  the  equitable   title 

ground  that  It    la    good    against    the  to  land,  and  l>elng  entitled  to  the  legal 

erantor    as    an     executory    contract,  title,  conveys  the  same  by  a  quitclaim 

Wilcox  T'.  Dantels,  15  R.  I.  361.  deed,   and    subsequently   acquires    the 

A  release  of  an  equitable  estate   in  legal  title,  it  will  inure  to  hia  grantee, 

lands  can  only  be  proved  by  a  deed  of  Thus  the  issuing  of  the  patent  to  W  six 

conveyance  In  writing  subscribed  by  days  after  he  had  executed  a   quitclaim 

the  parly  granting  the  same.     Millard  deed,  and  his  receipt  of  It.  was  not  (he 

I'.  Hathaway,  37  Cal.  119.  acquisition  by  him  of  a  new   title.     It 

A  quitclaim  deed  from  the  trustee  to  was  only  In  consutnmation  of  and  In  the 

the  grantor  reinvests  the  grantor  with  completion  of  the  title   which  he   had 

the  legal  estate,  and  divests  the  trustee  previously     conveyed     by     quitclaim, 

of  IL     Huskahee  v.  Billingsly,  16  Ala.  Welch  v.  Dutton.  79  111.  46^. 

4T4;  50  Am.  Dec.  183.  A  deed  of  quitclaim  made  before  but 

In  Kerr  v.  Freeman,  33  Miss.  393,  it  acknowledged  subsequently  to  the  date 

w«  held  that  a  quitclaim   deed   itself  of  the  title  of  grantor,  would  under  cer- 

implies  a    doubtful  title,  In  the  party  tain  circumstances,   be    good,    on   the 

who   executes   it,  and   such   being  its  supposition  that   the    transaction    was 

operation,  It  cannot  be  treated  as  pass-  bona  fide,  the  intention  being  to  make  a 

Ing  anything  more  than  a  doubtful  ti-  valid  deed.     Farmer's  L.  &  T.  Co.    v. 

tie.  McKinney.  6  McLean  (U.  S.)  i. 

A  quitclaim  deed  may  operate  as  a  It  will   convey  land   thereafter  pat- 

dischar^   of  a   mortgage.     Wade    v,  ented,  If  the  grantor  haaalready  bought 

Howard,  6  Pick.  (Mass.)  491.  and  paid  for  it,  and  obtained  a  land  of' 

Where  the   purchaser  of   an  equity  fice   ceriilicatc   that  passes  everything 

of  redemption  afterwards   took  a  deed  but  the  formal  title.     Frost  v.   Misslon- 

ot    release    and    quitclaim    from    the  ary  Soc.,  56  Mich.  63;  Wholey  v.  Cav- 

mortgagee,  this  was  held  to  be  no  ex-  anaugh,  88  Cal,  (33, 

tinguishment    of    the    mortgage,    but  A  quitclaim  deed  made  by   a   settler 

only  an  assignment  of  the  title  of  the  after  he  hasentered  a  claim  but  prior  to 

mortgagee.   Cartl  i'.  Butman,;  Me.ioa.  thegrant  of  a  United   States  patent  to 

Where  land  is  conveyed  in  mortgage  him.  will  after  the  granting  of  the  pat- 

and  no  separate  obligation  Is  given  for  ent,  be  held   to  have   passed  the   legal 

payment  of  the  monev,  a  deed  of  quit-  title   as  of  the  date   of   Its  execution, 

claim  and  release  of  the  lanij,  from  the  Callahan  v.  Davis,  90  Mo.  78. 

mortgagee  to  a  stranger,   is   sufficient  An  ordinary  quitclaim  deed  for   cer- 

to  assign   the   mortgage,   and  all    his  tain  specifically  descrihed  land,   given 

rights  and  interests  under  it.     Dorkray  by  appellee  to  his  grandfather,  affords 

II.  Noble,  8  Me.  387.  no  evidence  of  an  intention  on  the  part 

1.  Frink  v.  Darat,  14  III.  301;  Simp-  of  the  grantor   to  release   an  expected 

•on  t».  Greeley,  8   Kan.  586;   Bruce  r.  Inheritance  from  the  grantee.    Longv, 

Luke,  9  Kan.  301 ;  la  Am.  Rep.  491;  Long.  118  III.  638. 
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Deeds  given  by  public  officers,  such  as  sheriffs,  administrators^ 
etc.,  to  purchasers  at  judicial  sales,  belong  to  the  class  of  quit* 
claim  deeds,  and  the  purchaser  takes  only  such  interest  as  the 
debtor  or  decedent  actually  has.* 

Unless  there  are  particular  words  limiting  the  conveyance^ 
covenants  running  with  the  land  will  pass  by  quitclaim  deed.* 

Whether  the  grantee  under  a  quitclaim  deed  is  a  purchaser 
within  the  operation  of  the  recording  acts,  and  whether  one  tak- 
ing under  a  quitclaim  deed  must,  from  the  very  form  of  the 
instrument,  be  deemed  to  have  notice  of  the  prior  conveyance, 
are  much  disputed  questions.^ 

3.  Personalty. — The  most  effective  way  to  release  personal  prop- 
erty is  to  transfer  the  possession  to  the  releasee,  yet,  where  one 
out  of  possession  compromises,  or  in  any  other  way  settles  his 
claim  upon  the  property,  he  may  give  a  release  thereof.* 

4.  Personal  Claims — a.  Debts. — A  mere  voluntarily  declared 
intention  of  a  creditor  to  release  his  debtor  is  not  an  equitable 
release.*  Where  a  debtor  surrenders  all  his  property  to  the  use 
of  his  creditors,  and  they  covenant  to  receive  it  in  full  of  all 
demands  and  to  release  him  from  all  further  claims,  there  is  a 
present  release.*^ 

A  quitclaim  deed  where  it  contains  related  only  to  suCh  rents  as  had 
a  covenant  for  further  assurance,  accrued  up  to  time  of  settlement, 
will  convey  a  subsequently  acquired  An  execution  creditor  gave  to  the 
title  as  well  as  a  covenant  of  war-  sheriff  an  indemnifying  bond  to  obtain 
rantv.  Bennett  v.  Waller,  23  111.  97.  a  levy  of  execution ;  the  bond  recited 
Ana  a  quitclaim  deed  which  con-  a  levy  on  all  the  stock  and  was  to  anr 
tains  the  words  **grant,  bargain  and  claimant  of  the  property,  etc  A 
sell"  which  are  by  statute  declared  to  claimant  of  the  goods  levied  on  re- 
be  an  express  covenant  to  the  grantee,  leased  the  execution  creditor.  Heldt 
that  the  grantor  was  seised  of  an  inde-  that  there  could  be  no  claim  against 
feasible  estate  of  inheritance  in  fee  sim-  the  sheriff  for  an  excessive  levy,  as 
pie  was  held  to  pass  an  after  acquired  the  release  of  the  execution  creditor 
title  to  the  grantee.  D*  Wolf  v.  Haydn,  released  the  sheriff  also.  Atwood 
34  111.  525.  V,  Brown,    72  Iowa  723. 

1.  Love  V.Jones,  4  Watts  (Pa.)  465;  5.    Irwin  v.  Johnson,  36  N.  J.  Eq. 

Ennis  v.  Leach,  i  Ired.  Eq.  (N.  Car.)  347. 

416;  Wilson  V.  Cochran,  14  N.  H.  397;  6.  Tuckerman  v.  Newhall,  17  Mass. 

Dwight  V,  Newell,  3  N.  Y.  185;  Oster-  581.     But  a  release  of  all  claims  on  a 

man  v.  Baldwin,  6  Wall.   (U.  S.)    119;  debtor  for  the  debt  does  not  n  lease  a 

Evans  v,  Dendy,  2  Spears  (S.  Car.)  9;  subsisting  lien  for  the  same  debt,  un- 

42  Am.  Dec.  356;  White  v.  Brocaw,  14  less  so  intended.     Pierce  v.  Sweet,  33 

Ohio  St.  339.  Pa.  St.  15 1.  If  the  creditor  releases  one 

8.  Bradley   v,  Spurck,    27    111.   478;  of  two  jointly   bound,  with  a  proviso 

Morgan  v.  tlayton,  6x  111.  35.  that  the  other  shall  not  take  advantage 

8.  See  Notice,  vol.  x6,  p.  833;  Rb-  of   it,  the  proviso  is    void.      Rice    v. 

CORDING  Acts.  Webster,  18  111.  331. 

4.  Law  V,  Bentley,  25  111.  52.  A  and  B  dissolved  partnership.     A 

In  this  case  a  distress  for  rent  was  took  B's  obligation  to  pay  all  the  firm 

levied  on  goods,  then   they  were   re-  debts.    D,  one  of  the  creditors  of  the 

plevied,    after  which   the  matter  was  firm,  signed  with  B  as  his  surety  to  A. 

compromised  and  a  release  given  to  Held^  that  this  released  A  from  D's 

the  tenant,  discharging  him  from  all  claim  upon  him  as  a  joint  debtor  with 

claims  and  liabilities  for  rent  provided  B.    McNeal    v*    Blackburn,    7  Dana 

for  in  the  lease.  Held^  that  the  release  ( Ky.)  170. 
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A  release  from  one  of  several  joint  creditors  to  their  debtor  is 
valid  and  binding  on  all.' 

The  general  rule  is  that  part  payment  of  a  debt  does  not 
release  the  debtor,  even  though  the  creditor  agrees  that  it  shall 
have  that  effect.* 

The  general  rule  is  that  a  release  of  one  of  several  joint 
debtors,  or  joint  and  several  debtors,  is  a  release  of  all."  Yet 
there  is  a  tendency  on  the  part  of  the  courts  at  the  present  time, 
in  some  of  the  States,  to  make  this  rule  bend  to  the  intention  of 
the  parties.^     And,  to  come  strictly  within  the  rule,  the  release 

i.  Hall  V.  Graj,  54  Me.  330;  Mvrlck  eratlon."    Jonet  v.  Perkins,  19  MIm. 

V.  Dame,  9Cush.(Mas3.)   348;   Eisen-  139;  64  Am.  Dec.  136,  with  a  valuable 

hart  [>.    Slavmaker,   14  S.  &  R.    (Pa.]  note  at  the  end  of  the  case.     See  gen- 

153;  Kimball  I'.  Wilson,  3  N.  H.  96,  14  erallj  Warren   v.  Hodge,    lai    Mass. 

Am,  Dec.  341.     But  it  does  not  follow  106;   Brjan   v.   Brazil,   52   Iowa   350; 

that  there  is  no  relief  in  equit;r.     t'p'  L-ankton    v.    Stewart,   37   Minn.  346; 

John  V.  Ewing,  3  Ohio  St.  15.     So  also  Mordecal  r.  Stewart,  36  Ga.  136;  Rran 

a  release  of  a  trespasser  by  one  tenant  v.  Ward,  48  N.  Y.   104;  8  Am.  Rep. 

in  common  is  binding  on    the    others.  539;  Johnson  v.  Brannan,  5  Johns.  ( N. 

Austin  .'.  Hall.  13  Johns.  (N.  Y.)  »86;  Y.)  367. 

7  Am.  Dec.  376,  See  Fitch  v.  For-  The  platatlCF,  at  the  defendant's  re- 
man, 14  Johns.  (N.  Y.)  173,  even  after  (^uest,  sent  bonds  to  a  bank  for  coUec- 
suit  is  brought  in  the  absence  of  fraud  a  tion,  instructing  the  bank  to  allow  a 
release  by  one  is  good.  Atton  v.  certain  sum  off  if  paid  at  a  fixed  time. 
Booth,  4  Moore,  191;  Wild  v.  Wil-  After  that  the  defendant  paid  a  less 
liams,  6  M.  &  W.  490;  but  where  there  sum  than  the  bank  was  authorized  to 
is  fraud  it  is  ,  otherwise.  Barker  v.  accept,  and  the  bank  gave  a  release. 
Richardson,  1  Y.  4  J.  36a.  A  release  Held,  that  defendant  was  liable  for 
by  one  partner  binds  the  firm,  i  Llnd-  the  balance,  it  appearing  that  he  knew 
ley  on  Partnership  (Ewell)  *193,  and  of  the  bank's  authority.  Hammons  v, 
cases  cited;  Perry  v.  Jackson,  4  T.  Blgelow,  115  Ind.  363. 
R.  519:  Bruen  v.  Marquand,  17  See  generally  Paymbnt;  Debtor 
Johns.  (N.  Y.)  56;  Morse  v.  Bellows,  and  Creditor,  vol.  5,  pp.  303,  3,  4. 
Jn.  H.  549;  a8  Am.  Dec.  373;  Crut-  8.  American  Bank  v,  Doolittle,  14 
well «.  De  Rossett,  5  Jones  (N.  Car.)  Pick.  (Mass.)  133;  Tuckerman  v. 
J63.  E^amint  Wells  v.  Evans,  30  Newall,  17  Mass.  581;  Brown  r.  Marsh, 
Wend.  (N.  Y.)  351;  Wilkinson  v.  7  Vt.  337;  Vandever  r.  Clark.  16  Ark. 
Lindo,  7  M.  &  W.  81  ;  Piergon  v.  331;  Elliott  v.  Holbrook,  33  Ala.  659; 
Hooker,  3  Johns.  <N.  Y.)  68,  3  Am.  Rowley  t/.  Stoddard.  7  Johns.  (N.  Y.) 
Dec.  467.  ao7;   Burson  v.  Kincaid,  3   Pa.  8t.  57; 

I.  "It  is  true  that  an  agreement  to  Ayer  v.  Ashmead,  31  Conn.  447;  83 
accept  a  less  sum,  or  the  actual  accept-  Am.  Dec.  154;  U.  S.  v.  Thompson, 
■nce.at  the  place  of  payment  by  the  Gllp.  (U.  S.)  614;  Crawford  f,  Rob- 
terras  of  the  original  contract, of  a  less  erts,  8  Oregon  334;  C oon ley  f.  Wood, 
turn  than  the  amount  duels  no  defense  36  Hun  (N.  Y.)  559;  Campbell  v. 
to  the  debtor.  It  is,  however,  said  Brown.  30  08.415;  Irwin  i'.  Scribner, 
that  this  rule  is  entirely  technical  and  15  La.  Ann.  583 ;  Mitchell  v.  Allen,  35 
not  very  well  supported  by  reason.  Hun  (N.  Y.)  543.  Examine  Ttvdlej  v. 
Kellogg  V.  Richards,  14  Wend.  {N.  Bland,  83  N.  Car.  330;  Benjamin  v. 
Y.)  119.  Hence  we  infer  that  it  re-  McConnell,  9  III.  S36;  46  Am.  Dec. 
quires  but  a  slight  consideration  to  474 ;  Taylor  v.  Galland,  3  Greene 
support  such  contracts.  While  the  (Iowa)  17;  Booth  v.  Campbell.  15  Md. 
general  rule  is  as  above  stated,  that  a  569;  Cornell  v.  Maaten,  35  Barb.  (K. 
payment  of  a  less  sum  than  the  amount  Y.)  157.  But  this  is  notthe  rule  in 
due  at  the  place  of  payment  will  not  equity.  State  v.  Matson,  44  Mo.  305. 
discharge  the  contract,  yet  if  such  4.  Noble  1:  Burke,  5  Phila,  (Pa.) 
payment  is  made  or  to  be  made  at  a  <:i6:  Burke  t.  Noble,  48  Pa.  St.  168; 
place  different  from  that  appointed  by  Pettigrew  Machine  Co.  v.  Harmon,  45 
the  contract,  this  is  a  sufficient  consid-  Ark.  190;   Northern   Insurance  Co.  f. 
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must  be  a  technical  one  under  seal.*  A  release  to  one  partner 
releases  the  firm.*  The  release  of  an  infant  joint  maker  of  a  note 
after  his  repudiation  of  the  contract,  does  not  release  the  other 
joint  maker  ;^  nor  does  an  agreement  to  wait  on  a  joint  debtor  for 

his  part,*  nor  does  the  giving  by  one  joint  debtor  of  a  note 
secured  by  a  mortgage,  with  the  agreement  that  when  it  is  paid 
it  shall  be  in  full  of  all  demands  ;^  nor  does  a  promise,  on  part 

Potter,  63  Cal.  157.  Where  a  creditor  It  has  been  held  that,  if  a  creditor 
agreed  to  save  a  joint  debtor  from  releases  a  joint  debtor,  with  a  proviso 
further  payment  it  was  held  that  the  in  the  release  that  the  other  joint 
other  joint  debtors  were  not  thereby  debtors  shall  not  take  advantage  of  his 
released,  even  if  technical  words  of  re-  discharge,  the  proviso  is  void.  Rice 
lease  were  used,  it  appearing  that  it  v,  Webster,  18  111.  331. 
was  not  the  intention  to  release  the  1.  Smith  v,  Bartholomew,  i  Met 
whole  debt.  Benton  ?'.  Mullen,  61  N.  (Mass.)  276;  25  Am.  Dec.  365;  Berry 
H.  125.  The  holder  of  a  note  for  a  con-  v,  Gillis,  17  N.  H.  9;  43  Am.  Dec.  584; 
sideration  verbally  agreed  to  release  McAllister  v.  Dennin,  27  Mo.  40; 
one  only  of  the  three  makers  from  Ayer  v.  Ash  mead,  31  Conn.  ^47;  83 
two-thirds  of  the  debt,  and  allow  him  Am.  Dec.  154;  Armstrong  v.  Hay- 
to  pay  the  other  third  in  a  certain  way.  ward,  6  Cal.  183;  Frink  v.  Green,  5 
It  was  held  that  this  released  the  Barb.  (N.  Y.)  455;  Shaw  v.  Pratt,  22 
other  two,  on  payment  of  the  two-  Pi^k.  (Mass.)  305 ;  Drinkw^ater  v.  Jor- 
thirds,  and  required  the  holder  to  look  dan,  46  Me.  432.  Examine  Wiggin  r. 
to  his  agreement  for  the  other  third.  Tudor,  23  Pick.  (Mass.)  434;  Blakey  v. 
Seligman  v,  Pinet,  78  Mich.  50.  The  Blakey,  2  Dana  (Ky.)  460;  Line  r. 
release  of  one  joint  obligor,  in  equity.  Nelson,  38  N.  J.  L.  358. 
will  not  be  extended  beyond  justice  2.  Collins  v,  Posser,  x  B.  &  C.  682; 
and  the  clear  intention  of  the  parties.  Nicholson  v.  Revill,  4  A.  &  E.  675; 
Norris  f.  Ham,  K.  M.  Charlt.  (Ga.)  Whitaker  r.  Salisbury,  15  Pick.  (Mass.) 
267;  Clagett  V,  Salmon,  5  Gill  &  }.  534.  But  this  rule  does  not  apply  to 
(Md.)  314.  One  of  two  or  more  releases  of  partners  by  partners  among 
jointly  bound  persons  may  be  released  themselves.  Curtis  v.  Monteith,  i  Hill 
by  the  creditor,  and  he  may  preserve  (N.  Y.)  356.  However,  with  proper 
his  rights  against  the  others  with  their  limitations  expressed  in  the  release,  it 
consent.  Campbell  v.  Booth,  8  Md.  may  be  restricted  to  one  only,  Thomp- 
107.  The  release  of  a  joint  debtor  is  son  v.  Lack,  3  C.  B.  540;  Grey  v. 
sometimes  construed  into  a  covenant  Brown,  22  Ala.  262;  Wood  v.  Goss,  21 
not  to  sue  him,  and  in  such  case  the  111.  604;  Browning  v.  Grady,  10  Ala. 
others  are  not  discharged  from  the  999;  Williams  v,  Hitchings,,  10  Lea 
debt.  Kendrick  v,  O'Neil,  48  Ga.  631.  (Tenn.)  326;  Kcndrick  v,  0*Neil,  48 
One  of  several  obligors  obtained  a  re-  Ga.  631.  As  by  an  extension  of  the 
lease,  but  it  showed  on  its  face,  in  con-  time  of  payment  to  one  partner  after 
nection  with  the  circumstances,  that  dissolution  of  firm.  Smith  v.  Sheldon, 
the  parties  did  not  intend  to  release  35  Mich.  42;  34  Am.  Rep.  529.  How- 
the  co-obligors,  and  the  court  was  sat-  ever,  it  has  been  held  that  an  unsealed 
isBed  that  the  obtaining  of  the  sepa-  release  of  a  partner  for  a  part  payment 
rate  release  was  a  scheme  to  escape  of  a  debt  to  a  firm  creditor  out  of  the 
the  payment  of  an  honest  debt.  It  partnership  money  will  not  release  the 
was  construed  to  be  a  covenant  not  to  firm  for  the  balance.  Bemis  v.  Hoseley, 
sue,  and  the  others   were  held  liable.  82  Mass.  63. 

Parmelee  v,   Lawrence,    44    111.    405.  Releasing   J.   S.  of  all  actions  and 

And  see  Greenwald  v.  Kaster,  86  Pa.  causes  of  action  is  not  a  release  of  an 

St.  45 ;  Bolen  v.  Crosby,  49  N.  Y.  183.  action   or  a  cause  of  action  against  a 

A  receipt  under  seal  by  the  obligee  to  firm  of  which  he  is   a  member.  Read- 

a  joint  obligor  *4n  full  satisfaction  for  ing   R.  Co.   v,  Johnson,   7  •  W.  &  S. 

his  liability"  upon  the  obligation,  re-  (Pa.)  3x7.     Compare  Robinson  r.  Mc- 

leases  the  co-obligors,  if  the   receipt  Paul,  19  Mo.  549. 

itself  does  not  show  a  contrary  inten-  8.  Young  v.  Currier,  63  N.  H.  419. 

tion.     Hale    v.  Spaulding,  145   Mass.  4.  Pinney  v,  Bugbee,  13  Vt.  623. 

48a;  I  Ami  St.  Rep.  475.  5.  Tryon  v.  Hart,  2  Conn.  120. 
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payment  by  one  joint  debtor,  to  look  to  the  other  for  the  remain- 
der.* In  many  of  the  States  this  subject  is  regulated  by  statute." 
A  judgment  against  one  joint  debtor  without  satisfaction,  will  not 
release  the  other  joint  debtors.*  Where  a  joint  obligor  is  dis. 
charged  by  operation  of  law  without  the  obligee's  consent,  this 
does  not  release  the  other  joint  obligors.*  The  release  of  one 
joint  debtor  from  imprisonment  on  execution  releases  the  other 
joint  debtors.*  A  release  by  the  holder  to  a  joint  maker  of  a 
note  from  alt  liability,  except  such  as  he  is  under  to  the  indorser, 
is  not  available  to  the  indorser  when  the  holder  sues  the  indor- 
ser.* The  death  of  a  joint  maker  of  a  note,  and  the  receiving  of 
interest  afterwards  from  the  surviving  joint  maker,  does  not 
release  the  decedent's  estate,' 

b.  Torts — (i)  Claims  for  Personal  Injury. — One  who  has 
suffered  injury  to  his  person  may  release  any  claim  for  damages 
on  account  thereof  which  he  may  have  against  another.  The 
release  may  operate  in  favor  of  private  and  municipal  corpora- 
tions as  well  as  individuals.^     A  release  of  this  kind,  however,  is 

1.  Smith   V.   Bartholomew,    i    Met.        7.  3  Randolph  Conn.  Paper,  4  1837. 
(Mobs.)  278;  J5  Am,  Dec.   365;  Small         And  see  also,  on  the  general   subject, 

V.  Older,  t,i  Iowa  326;  Rogers  v.  Hem-  Composition   with  Cri 

«tead,    Kirhy   (Conn.)    44.       Compare  3,  p.  385;    Ubbtor    ane 

M 'l.el la n  f.  Cumberland  Bank,  14  Me.  vol.  5,  p.  201, 
566.  S.  Chapin  V.  Chicago  etc.  R.  Co.,  iS 

a.  McCarter  !■,  Turner,  49  Ga.  311;  Ill.App.47;    Baldwin   1:    New  York 

Orr  V.   Hamilton,    36  La.   Ann.   790;  Central  etc,  R.  Co^  56  N.  Y.   Super. 

Bolen  i>.  Crosby,   49   N.    Y.   183.      In  Ct.  607;  Martin   r.   Baltimore   etc.   R. 

Missouri    the    statute    applies   to  co-  Co.,  41  Fed.  Rep.  135;  Sobieskl  v,  St. 

partners.     Grant    v.    Holmes,   75   Mo.  Paul  etc.  R,  Co.,  41  Minn.  169;  Lusted 

109.     A  distinction  is  made  where   the  v.  Chicago  etc.   R.  Co.,  71   Wis.   391; 

obligation   is    several    and    not    joint,  Peterson  v.   Chicago   etc.   R.  Co.,   16 

where  the  statute   provides   for   releas-  Minn.  399;  Rose  t.  West  Philadelphia 

ingone  joint  debtor.      Starr  v.   Stiles  R.  Co.  (Pa.   1S&8),   11  Atl.    Rep.   78; 

(Oregon  1888),  19  Pac.  Rep.  215.     It  li  Missouri    Pac.    R.  Co.   v.  Brazzil,  7a 

held  that,   where   the    release    of   one  Tex.    333 ;     Pennavlvania    R.    Co,   v. 

joint  covenantee  was  unconditional  and  Shay,  81  Pa.  St.  198 ;  Chicago   etc.   R. 

without  any  reference  to  the  statute  to  Co.  v.  Doyle,    iS   Kan.   58;    Kennertf 

relieve  partners  and  joint  debtors,    it  v.  Etlwan  Phosphate  Co.,   17   S.   Car, 

did  not  come  within  the   act,  and  that  411;  43  Am.   Rep.  607;  Tompkins  v. 

the  others  also  were  released.      Hoff-  Clay  St.  R.  Co.,  66  Cal.  163;   Squires 

man  v.  Dunlop,   i  Barb.   (N.  Y.)   185,  r.  Amherst,  14^    Mass,  193;   Hobbs  v. 

If  it   is  eipressly  agreed  that  the  re-  Brush    Electric   Light  Co.,   75  Mich. 

lease  shall  discharge  onlj' one,  the  lia-  550;    Stuebing   v.   Marshall,   10    Dalr 

bility  of  the  others  remains,  independ-  (N,  Y,)  406;  Urton  t.    Price,   57   Cat 

cnt  of  the  statute.   Northern   Ins,  Co.  370;  Hawes  v.  Burlington  etc.  R.  Co., 

ti.  Potter,  63  Cal.  i.'i7.  64  Iowa  315;  19  Am.   &  Eng,  R.  Cas, 

i.  McLaurine  I'.  Slonroe,  30  Mo.  46J.  2»o, 

But  it  is  held  that  a  joint  judgment  The  refusal  upon  the  part  of  a  pas- 
is  released  by  releasing  one  a(  the  de-  senger,  who  has  been  injured,  to  pay 
fendants  in  it,  U.  S.  v,  Thompson,  his  tare,  and  an  assent  thereto  on  the 
Gilp.  (U.  S,)  614,  part  of  the  carrier,  does  not  amount  to 

*.  Ward  f.  Johnson,  13  Mass.  148,  a  settlement  of  the   passenger's   claim 

B.  Abel  »,   Forgue,   t   Root   (Conn.)  of  damages  for  the  injury,  nor  estop  the 

ya\  Gould  v.  Gould,  4  N.  H,  173,  passenger  asserting  or  enforcing  such 

•.  Stewart  v.  Eden,  i   Cal.   (N.   Y.)  claim.      Northwestern   Union  Packet 

111;  1  Am.  Dec,  313.  Co,  r,  Clough,   30  Wall.  (U.S.)    538. 
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scrutinized  with  great  care ;  to  be  upheld,  it  must  have  been 
made  upon  sufficient  consideration.^  If  this  appears,  and  there 
is  nothing  to  show  that  it  was  not  in  all  respects  a  valid  legal 

contract,  the  release  will  be  an  effectual  bar  to  anv  action  for 
damages.^  But  the  injured  party  must,  when  he  signs  the  re- 
lease, have  sufficient  mental  capacity  and  be  made  acquainted 
with  its  contents,  and  must  intend  to  sign  such  an  instrument 

Nor  is  the  signing  of  a  release  and  received,  where  it  is  shown  that  before 

receiving  payment  for  a  damaged  hat  bringing  suit  he  obtained  monej  from 

a  bar  to  a  suit  for  personal  injury  re-  the  association,  and  gave  a  receipt  re> 

ceived  at  the  time  of  the  damage   to  leasing  the  company  from  all  claims. 

the  hat.    Roberts  v.  Eastern  Counties  Martin  v,  Baltimore  etc.  R  Co.,  41  Fed* 

R.  Co.,  I  F.  &  F.  460.  Rep.  125.     Such  a  release  is  not  invalid 

1.  Kennerty    v,    Etiwan   Phosphate  as  against  public  policy.     State  v,  Bal* 

Co.,  17  S.  Car.  411 ;  43  Am.  Rep.  607;  timore  etc.  R.  Co.,  36  Fed.  Rep.  655. 

Tomkins  v.  Clay  St.  R.  Co.,  66  Cal.  An   action    under   the    Nrzv    Tork- 

163.  .  Code  of  1847,  for  death  caused  by  the 

An  oral  promise  to  take  the  injured  wrongful  act    of    another,  cannot  be 

party  again  into  employment  is  a  suffi-  maintained  if  the  claim  was  settled  and 

cient  consideration  for  a  release.  Hobbs  paid   in    the  lifetime    of    the  injured 

V.  Brush  Electric  Light  Co.,  75  Mich,  party.    Dibble  v.  New  York  etc.  R. 

550.     Compare  Rose  v.  West  Philadel-  Co.,  25  Barb.  (N.  Y.)  183. 

phia  R.  Co.  (Pa.  1888)  12  Atl.  Rep.  78.  But  taking  a  release  from  the  person 

But  under  a  contract  stipulating  that  claiming  damages  is  not  an  admission 

the  measure  of  damages  to  an  employ^  of  any  liability  by  the  releasee.     Bald- 

for  injuries  received  snail  be  his  regular  win  v.  New  York  Cent.  etc.  R.  Co.,  56 

wages  until  he  is  able  to  work,  if  not  N.  Y.Super.  Ct.  607. 

more  than  six  months,  an  agreement  to  A  release  by  a  married  woman  of  a 

accept  one  month's   wages  in  full  of  all  right  of  action  for  personal  in  juiy  in 

damages,  where  there  is  no  dispute   as  the  District  of  Columbia  cannot  affect 

to  his  right  to  such    wages,  is  without  her  husband's  right  of  action,  although 

consideration,  and  will  not  bar  his  re-  by  the  law  of  her  domicile  she   had  n 

covery  of  wages  for  a  further  time  dur-  personal  right  of  action  for  the  injurr. 

ing  which  he  is  unable  to  work.     Carl-  Snashall  t>.  Metropolitan  R.  Co.  (D* 

ton  V.  Western  etc.  R.  Co.,  81  Ga.  531.  C),  10  L.  R.  A.  746. 

And  see  Sobieski  v.  St.  Paul  etc.  K.  Where   a  release  is  pleaded  as  an 

Co.,  41  Minn.  169.  affirmative    defense  to  an  action  for 

Where   one  during  his   employment  personal  injuries,  and  it  is  admitted  hf 

agreed  in  writing  with  his  employer  not  the  plaintiff,  who  pleads  matter  which^ 

to  hold  him  liable  for  an  injury   from  if  true,  avoids  it,  it  is  error  to  instruct 

his  negligence,  but  without  agreement  the  jury  that  the  burden  of  proof  is  on 

as  to  future  employment,  or  other  con-  the  defendant.     Hawes  v.   Burlington 

sideration,  this  was   held  not  a  release,  etc.  R.  Co.,  64  Iowa  315;  19  Am.  & 

and  not  to  preclude  an  action  for  an  in-  Eng.  R.  Cas.  220. 

jury.    Purdy  v.    Rome  etc.  R.  Co.,  52  Beleasa  Without  Consent  of  OoiuuaL— 

^  Hun  (N.  Y.)  267 ;  Peterson  v,  Chicago  After  an  action  has  been  commenced 

etc.  R.  Co.,  36  Minn.  399.  and  counsel  employed,  any  release  ob- 

8.  Eccles     V,    Union    Pac.   R.    Co.  talned  from  the  plaintiff  in  the  absence 

(Utah),  48   Am.   &  Eng.  R.  Cas.   38;  or  without  the  consent  or  knowledge 

Chicago  etc.   R.  Co.  v,  Lewis,  X09III.  of  his  counsel,  is  void,  unless  the  ut- 

x2o;  19  Am.  &  Eng.  R.  Cas.  224.  Thus,  most  good  faith  is  shown  on  the  part  of 

where  an  employ^  was  a  member  of  a  the  defendant  in   obtaining  the  same., 

relief  association,  and  in   consideration  Bussian  v,  Milwaukee  etc.  R.  Co.,  5^ 

of  the  railroad  company  assisting  the  Wis.  325;  10  Am.  &  Eng.  R.  Cas.  716. 

association,    and  its  guaranty  to  pay  In  Atchison  etc.  R.  Co.  v.  Johnson,, 

benefits  in  case  of  injury,  he  releases  29  Kan.  218;  11  Am.  &  Eng.  R.  Cas.  i,. 

the  company  from   damages  for  acct-  a  release  of  a  claim  for  personal  injn- 

dent  while  in  its  employ,  such  release  is  ries   executed  after  judgment  for  tiie 

a  bar  to  an  action  by  him  for  injuries  plaintiff,  and  while  the  defendant 
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as  is  set  up  as  a  bar  to  his  action.'  If  the  release  was  procured 
by  fraud,  unfair  advantage,  duress,  or  mistake,  it  will  not  stand.* 
Of  course  a  release  procured  by  fraud,  or  executed  by  a  person 

incapable  of  contracting,  may  be  subsequently  ratified ;  but  where 
the  party  signing  the  release  was  incapacitated,  it  is  not  neces- 

preparing  to  tske  the  case  to  the   Su-  Instructed  upon  that  point.     Interna- 

preme  Court,  but  In  derogstion   of  a  tional   etc.  R.  Co,  v.  Brazxil,  78  Tei, 

cbampertous    contract     between     the  314;  44  Am.  &  Eng.  R.Cas.  437. 

plaintiff  and   her  attorneys,  waa   held  Penon    Uiidar  InflnaaeB  of  I>mfa, — 

to  be  valid.  II  a  peraon  while  under  the  influence 

1.  Shultz  i>.  Chicago  etc.  R.  Co.,  44  of  drugs  or  opiates  to  such  an  extent 
Wi».  638;  Sobieski  I'.  St.  Paul  etc.  R.  as  to  be  incapacitated  to  contract  Is 
Co.,  41  Minn.  169;  Eagle  Packet  Co.  induced  to  execute  a  release,  it  will  not 
p.  Defries,  94  111.  598 ;  34  Am.  Rep.  be  obligatorv-  Chicago  etc.  R.  Co.  v, 
145;  Chicago  etc.  R.  Co.  ti.  Mills,  105  Lewis.  109  111.  lao;  19  Am.  &  Eng.  R. 
111.63;  II  Am.  &  Eng.  R.  Gas.  118;  Gas.  124;  Chicago  etc.  R.  Co.  v. 
George  v.  St.  Louis  etc.  R.  Co.,  34  Doyle,  18  Kan.  58.-  See  generally 
Ark.  613;  I  Am.  &  Eng,  R.  Caa.  294.  Conner  v.  Dundee  Chemical  Worka 
But  an  injured  party,  who,  having  the  (N.  T.  1889),  17  Atl.  Rep,  975;  Lusted 
capacity  and  opportunity  to  read  a  v.  Chicago  etc.  R.  Co,  71  wis.  391; 
releaae  signed  by  him,  and  not  pre-  Missouri  Pac,  R,  Co.  v.  Brazzil,  73 
vented  from  BO  reading  it,  fails  to  do  so,  Tex.  133;  Bean  v.  Western  etc.  R. 
and  relies  upon  what  the  other  party  Co,  (N.  Car.  1890),  la  S.  E.  Rep,  60a 
sajfl  about  it.  is  estopped  by  his  own  Comfare  Houston  etc.  R.  Co.  v. 
negligence  from  claiming  that  the  Tierney,  71  Tex,  31a. 
release  is  not  legal  and  binding  upon  So  a  release  may  l>e  set  aside  by 
him  according  to  its  terms.  Wallace  proof  that  at  the  lime  It  was  executed 
V.  Chicago  etc.  R,  Co.,  67  Iowa  547;  the  Injured  party  was  insane,  and  if  h« 
GuUiher  v.  Chicago  etc.  R.  Co.,  59  subsequently  became  sane  did  not  rat- 
Iowa  416.  l(y  it.    George   v.   St,   Louis   etc.   R. 

Ad   infant's   release  and   claim  (or  Co.,  34  Ark,   613 ;  i  Am.   &   Eng.  R, 

personal    injuries   is   voidable    at  his  Gas.  394. 

election;  and  the  bringing  of  suit  upon  a.  Pennsylvania   R.  Co,  o.   Shay,  81 

the  demand  is  an  unequivocal  disaffirm-  Pa.  St.   193;  Missouri  Pac.  R.  Co.   n. 

ance  of    the    release.      St.  Louis   etc.  Brazzil,  73  Tex.  333;  Chicago  etc.  R. 

R,  Co.  v,  Higgins,  44  Ark.  393;ai  Am,  Co.  v.  Lewis,  109  III.   lao;  19  Am.  & 

ft  Eng.  R.  Cas.  639.     An  infant  may  Eng,  R.  Cas.  124;  Chicago  etc.  R.  Co. 

even  disaffirm  a  release  signed  by  him  v.  Dojie,  tS  Kan.  58;   Stone   v.  Chl- 

without     restoring   the  consideration  cago    etc,   R.   Co.    (Mich.    1SS7},    30 

received.      St.   Louis    etc,   R.  Go.   v.  Am.  &   Eng.  R.  Cas.  600;  Conner  o. 

Higgins,  44  Ark.   393;  3i  Am.  &  Eng.  Dundee  Chemical  Works  (N.  J.  1889), 

R.  Cas.  629.  17   Atl,   Rep.    975 ;    Bussian    v.   Mil- 

The  question  as  to  the  validity  of  a  waukee  etc.  R.  Co.,  j6  Wis.  335 ;  10 
release,  where  the  plaintiff  claims  that  Am.  &  Eng.  R.  Cas,  716;  Eagle  Pack- 
it  the  time  it  was  signed  he  was  men-  et  Co.  v.  Defries,  94  III.  598;  34  Am. 
tally  incompetent  to  appreciate  its  Rep.  345;  Lusted  v.  Chicago  etc.  R. 
character,  should  be  left  to  the  jury.  Co.,  71  Wis.  391  ;  Illinois  Cent.  R,  Co. 
Dixon  V.  Brooklyn  Gity  etc.  R.  Co.,  v.  Welch.  52  III.  183;  Sobieski  v.  St. 
too  N.  Y  170;  36  Am.  &  Eng.  R,  Paul  etc.  R.  Co.,  41  Minn.  169; 
Cai.  203.  Hirscbfield    f.   London    etc.   R.  Co., 

An   instruction  that  a  release  of  a  L.  R.,  2  Q^  B.   Div.  i ;  Rose   v.   West 

claim  for  personal   injuries  Is  void  it  Philadelphia    R.   Co.   (Pa.   1888),   11 

the  person  executing  such  release  was  Atl.  Rep.   78;  Hobbs  v.  Brush   Elec- 

uDconscious    and    not    in    his     right  trie  Light  Co.,  75  Mich.  J50;  Horwlta 

mind,  or  was  incapacitated  to  compre-  v.  Forbes    (Ind.   1891),  2a   Atl.  Rep, 

hend  the  character  of   the  contract,  is  267. 

not  misleading  on  the  ground  that  It  If  the  injured  party  was  made  to  t>e- 

does  not  charge  as  to  the  effect  of  a  lieve  that  fie  was  merely  signing  a  re- 

tabsequent  ratification  of  such  release,  ceipt   (Chicago  etc.  R.  Co.   v.  Lewis, 

where  the  jury  has  been  already  fully  109  Ind.  120 ;  19  Am.  &    Eng.  R.  Cat. 


SuljecMiiAtter  of  BeloaM.                 RE  LEA  SE,  FenoBal  dilniL 

sary  for  him   to  pay  back,  or  to  offer  to  pay  back,  the  money 

received  at  the  time  of  signing  as  a  condition  precedent  to  his 
right  to  sue.* 

A  release  by  the  person  injured  will  bind  those  who  after  his 
death  sue  for  the  damages  caused  to  them  by  his  death.* 

(2)  Release  of  Joint  Tort-feasors, — Like  any  other  claim  for  dam- 

224) ;  or  if  he  was  induced  to  sign  by  that  the  release  applied  only  to  plain- 
representations  that  his  injuries  were  tifTs  property  and  not  to  personal 
slight,  would  not  become  serious  damages,  the  terms  of  the  release  being 
(Herschfield  v.  London,  etc.,  R*  Co.,  L.  unambiguous. 

R.,  2  Q^  B.  Div.  i);or  if  he  was  induced  1.  Chicago,  etc.,  R.  Co.  t'.  Doyle,  18 
to  sign  by  representations  that  the  re-  Kan.  ^8;  Chicago,  etc.,  R.  Co. :'.  Lewis, 
lease  covered  merely  time  or  wages  109  111.  120;  19  Am.  &  Eng.  R.  Gas. 
lost  (Illinois  Cent.  R.  Co.  v.  Welch,  224.  However,  on  the  trial  the  jury 
52  111.183);  or  that  the  release  merely  may  give  the  company  credit  for  the 
covered  a  claim  for  property  destroyed  money  paid  at  the  time  the  release 
at  the  time  the  injury  occurred  (Lust-  was  signed.  Chicago  etc.  R.  Co.  v. 
€d  V.  Chicago  etc.  R.  Co.,  71  Wis.  Doyle,  18  Kan.  58.  Fraud  in  obtain- 
391), it  will'be  void  as  to  the  party  who  ing  a  release  of  a  cause  of  action  for 
was  induced  to  execute  it.  So,  if  a  personal  injuries  may  be  shown  in  re- 
railroad  company  employs  a  near  rela-  ply  to  a  defense  based  on  such  release 
tive  of  the  injured  party  to  use  his  in-  without  refunding  the  amount  paid 
fiuence  over  her,  and  to  take  advantage  thereon.  Mateer  t*.  Missouri  Pac.  R. 
of  her  situation  and  poverty  in  order  Co.  (Mo.,  1891)  15  S.  W.  Rep.  970.  In 
to  get  her  to  sign  a  release,  it  cannot  an  action  for  personal  injuries  where 
stand.  Stone  v,  Chicago  etc  R.  Co.  it  appears  that  the  plaintiff  was  a  mi- 
(Mich.  1887),  30  Am.  &  Eng.  R.  Cas.  nor,  and  that  he  executed  a  release  in 
^00.  And  if  the  physician  attending  consideration  of  $40,  and  that  he  did 
the  injured  person  practices  a  fraud  not  have  the  money  so  paid  in  his  pos- 
upon  her  and  makes  fraudulent  repre*  session  or  under  his  control,  an  in- 
sentations  as  to  the  papers  she  signs,  struction  that  the  plaintiff  could  not 
she  is  not  bound  by  it.  Eagle  Packet  recover  if  he  had  it  under  his  control, 
Co.  V.  Defries,  94  111.  598;  34  Am.  Rep.  does  not  require  the  plaintiff  to  make 
245;  Bussian  v,  Milwaukee  etc.  R.  Co.,  a  tender,  unless  he  has  under  his  con- 
56  Wis.  325 ;  xo  Am.  &  Eng.  R.  Cas.  trol  the  identical  money  received  by 
716.  him,  and  is  not  erroneous.     Hawes  v. 

The  evidence  of  fraud  inducing  the  Burlington  etc.  R.  Co.,  64  Iowa  315; 
execution  of  the  release  must  be  clear  19  Am.  &  Eng.  R.  Cas.  220. 
and  precise  in  order  to  let  the  question  A  release  executed  when  the  re- 
go  to  the  jury;  a  mere  scintilla  of  leasor  was  insane  or  uncon- 
evidence  is  not  enough.  Pennsylvania  scions  is  binding  if  after  he  re- 
R.  Co.  V.  Shay,  82  Pa.  St.  198 ;  Rose  v.  ceived  knowledge  of  the  facts  he 
West  Philadelphia  R.  Co.  (Pa.  1888),  did  not  promptly  disaffirm  the  con- 
21  Atl,  Rep.  78.  Whether  or  not  the  tract.  International  etc.  R.  Co.  v. 
release  was  procured  by  means  of  false  Brazzil,  78  Tex.  314;  44  Am.  &  Eng. 
representations  is  a  question  for  the  R.  Cas.  437.  But  a  ratification  of  a 
jury.  Illinois  Cent.  R.  Co.  f.  Welch,  release  executed  by  one  incapacitated, 
52  111.  183.  is  not  ratified  by  a  withdrawal  of  the 

In  Squires  v.  Amherst,    145    Mass.  consideration  money  out  of  the  bank 

193,  the  defense  to  the  action  was  a  re-  where  it  was  deposited  by  persons  as- 

•ceipt  *Mn  full  of  all  demands  for  dam-  suming  to  act  for  the  plaintiff,  but  who 

ages  sustained"  by  reason  of  a  defect  in  in  fact  were  not  directed  to  act  by  her. 

a  highway.    The  plaintiff  made  no  at-  Pierce  v,  Chicago  etc.  R,  Co.  (C.  C. 

tempt  to  show  fraud  in  the  procure-  N.  B.  111.)  not  reported, 

ment  of  the  release.    It    was  held  that  2.  Read  v.  Great  Eastern  R.  Co.,  L. 

he  was  not  entitled  to  show  that  he  was  R.  3  Q^  B.  555 ;   Dibble  v.  New  York 

mistaken  in  the  legal  effect  of  the   re-  etc.  R.    Co.,  25    Barb.    (N.  Y.)    183; 

ceipt,  or  that  there  was  an  agreement  Pierce  v.  Richmond  etc.  R.  Co^  33  S. 

between  him  and  the  agent  of  the  town  Car.  566. 
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ages,  a  claim  against  Joint  tort-feasors  may  be  settled  and  the 
wrong  doers  released  from  further  liability,  as  between  the  parties 
to  the  settlement.* 

A  release  of  one  joint  tort-feasor  is  a  release  of  all,*  though  the 
release  stipulates  that  the  others  are  not  discharged.'     A  part 

1.    See  Sharpe  V.  Williams,  41  Kan.  66;    7    Robinson'a  Prsc.  306.   308  and 

56;Bakerv.   Secor,  51   Hun   (N.   V.)  case*  therereferred  to;  Ruble  v.  Turner, 

64J.  I  Hen.  &  M.   (Va.)  38;   Gilpatrick  v. 

S.  Gilpalrick  f.  Hunter.  14  Me.  18141  Hunter,  34  Me.  18;  41   Am.  Dec.  370; 

Am.  Dec.  370;  Gunlher  v.  Lee,  45  Md.  Thurman  v.  Wild,  11  Ad.  it  El.  453." 

60;  >4  Am.  Rep.  504.     In  this  last  case  See,   further,   Westbrook   v.   Mize,  35 

it  is  said,  "the  law  ai  settled  in  fs^/atii'  Kan.  399;   Mitchell  v,  Allen,  2$   Hun 

is  that  a  judgment  in  an  action  againat  (N.  Y.)  543;    Sharpe  v.  Williams,  41 

one  of  two  joint  tort-feasors,   of  itself  Kan.  e6;  Aldrlch  i>.  Parnell,  147  Mast. 

without  satisfaction  or  execution,  fs  a  409;  Cooley  on  Torts,  139;  Brown   v, 

sufficient  bar  to  an  action  again«t  the  Marsh,  7  Vt.  320;  Gould  v.  Gould,  4  N, 

other  for  the  same  cause.     The  leading  H.   173;    Ayer   v.  Ashmead,  31  Conn, 

cases  upon  this  subject  are  Broome  v.  447;  83  Am.  Dec.  154;  Irwin  r.  Scilb- 

Wootton,  Yelv.  67:  King  v.  Hoare,  13  ncr,  15  La.  Ann.  583. 

M.&  W.  494;  Brinsmead  v.  Harrison,  L.  A  release  of  a  person  as  a  joint  tres- 

R,6C.P.5S4;ER.Ch.,L.R.7C,P.  547.  passer,  whoin  fact  is   not  liable,   will 

'■This  rule,  however,  to  the  full  extent  not  release    those    who    are    In    fact 

stated,  is  not  generally  accepted  by  the  liable.     WlUon  v.  Reed,  3  Johns.  (N. 

courts  in  this  country.    The  opinion  of  Y.)   175.     In  an  action    against    two 

Kent,  Ch.,  in  Livingston  v.  Bishop,  i  joint  carriers    for   negligence,    it  waA 

Johns.  (N.  Y.)   igo;   3   Am.  Dec.  330,  held  that  a  parol  release  of  one  before 

has  been  most  generally  adopted,  which  suit  released  both.     Bronson  v.   Fltx- 

is  to  the  effect  tliat  a  recovery  against  hugh,  i  Hill  (N,  Y.)  185. 

one  of  several  joint  tort-feasors  is  not  See   Irvine   v.   Millbank,   36   N.  Y. 

of  itself,  without  satisfaction,   a  bar  to  Super.  Ct.  364. 

the  right  to  recover  against  the  others,  3.  Gunthert;.  Lee,  45  Md.6o;  34  Am- 

but    fully    conceding    that    satisfaction  Rep.  J04.    Compare  Matthews  i>.  Chi- 

receivedoF  one  is  a  complete  bar  to  re-  copee  Mf'gCo.,  3  Robt.  (N.  Y.)  711. 

covery  against  the  others.     The  prin-  It  has  been  held   that   where  platn- 

ciple  of  Livingston  v.  Bishop,  has  t>een  tiff's  attorney,  in  an  action  for  injuries 

fully  sanctioned  by  the  Supreme  Court  by  assault  and    battery,   agreed,    con- 

of  the    United    States   in   the   case   of  ditionally  after  commencing  the  action, 

Lovejoy  v.  Murray,  3  Wall.  (U.  S.)  i.  to  dismiss  it  as  to  one  joint  trespasser, 

.    .    .     All    the    cases,    both    English  without   plaintiff's   knowledge   or  as- 

and    American   maintain  the   doctrine  sent,  the  other    defendants  were  not 

that  satisfaction  of  one  joint  tort-feasor,  released  thereby.     Sharpe  v.  Williams, 

whether  received  before  or  afler  recov-  41  Kan.  56. 

ery,  extinguishes   the   right   as  against  Can    of   different  companies  came 

the  others.     The  plaintlffis  not  entitled  into    collision.     A    was    injured,    ac- 

to  receive  more  than   one  satisfaction  cepted   a   sum   in    full    of    all    claim 

for,  and  in  respect  to  the  same  injury,  against  one  company,  and  executed   a 

As  was  said  by  the  court  in  Lovejoy  v.  release    promising    to  prosecute    the 

Murray,  when  the  plaintiff  has  accepted  other  company  and  pay  the  first  out  of 

satisfaction  In  full  for  the  injury  done  what  he   recovered.     Held,    that   the 

him,    from    whatever    source    it  may  other    company     was    released     also, 

come,  he  Is  so  far  affected  in  equity  and  Seither  v.  Philadelphia  Traction  Co, 

good  conscience  that  the  law  will  not  115  Pa,  St.  497.     To  same  effect  see 

permithimlorecoveragainforthesame  Tompkins  r.  Clay  St.  Hill    R.  Co.,  6d 

damages.     And    as  a  consideration   Is  Cal.  163;  18  Am.  &  Eng.  R.  Gas.  144; 

always  implied  in  a  release  under  seal,  Chaptn  v.  Chicago  etc,  R.  Co.,  i3  111. 

though   not  expressed  on  its  face,  the  App.  47.     Judges  of  election  were  sued 

release  by  deed  of  one  joint  trespasser  for  refusing  plaintiff's  vote  he  accepted 

will  discharge  all,  and  this  has   been  a  certain  sum  from  one  defendant.     It 

the  law  from  very  early  times,     Litt,,  4  was  held  that  all  were  released.     Long 

376;  Co.  Litt.  J33;  Cocke  r.Jennor.Hob.  v.  Long,  57  Iowa  497. 
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payment  on  a  claim  for  damages  by  one  co-trespasser  inures  to 
the  benefit  of  all,  and,  being  less  than  the  damages,  if  not  under- 
stood to  be  in  full  satisfaction,  releases  the  other  joint  trespasser 
only  pro  tanto^  But  a  parol  release  of  one  joint  tort-feasor  is 
not  a  discharge  of  the  others  unless  the  debt  be  fully  satisfied.  If, 
in  such  case,  the  apparent  intention  is  not  to  release  or  discharge 
the  debt,  but  to  release  only  the  one  from  liability,  the  courts 
usually  hold  the  agreement  to  be  a  covenant  not  to  sue  that  one, 
and  permit  the  plaintiff  to  proceed  against  the  others.* 

X.  Pleabino. — The  pleading  of  a  release  first  occurs  generally 
in  the  answer  or  plea  of  the  defendant,  unless  in  actions  brought 
to  set  aside  a  release.*  And  the  controverting  of  the  release  is 
usually  made  under  the  plaintiff's  reply.* 

There  is  a  difference  between  pleading  a  writing  in  the  form  of 
a  receipt,  as  a  technical  release,  and  as  a  receipt  in  bar,  and  care 

If  joint  tort-feasors  are  sued  separ-  could  not  object  that  the  release  was 
ately,  a  settlement  of  the  action  against  not  pleaded  by  the  defendant,  who  re- 
one  does  not  release  the  others,  unless  lied  upon  it  for  release  from  liability, 
the  settlement  was  in  full  satisfaction  Hawn  v.  Seventy-six  Land  etc.  Co.,  74 
of  the  injury.  Pogel  v,  Meilke,  60  Cal.  418. 
Wis.  348.  4.  Where  a  party  to  release  intends 

1.  Ellis  V.   Esson,    50  Wis.  138;   36  to  deny  it  when  set  out  as  a  defense 

Am.  Rep.  830;  Chamberlain   v.   Mur-  by  the  other  party,  he  must  reply  non 

phy,  41  Vt.  no;  McCrillis   v.   Hawes,  est  factum.    A  replication  denying  the 

39  Me.  s68;    Bloss  v.  Plymale,  3  W.  legal  effect  of  the  release,  is  demur- 

Va.  593;' 100  Am.   Dec.  753;    Shaw  t\  rable.     Denniston  v.  Mudge,  4  Barb. 

Pratt,  32  Pick.  (Mass.)   307;   Snow  v,  (N.  Y.)  343.     Where  partners  sue  on 

Chandler,  10  N.  H.  93;  34  Am.    Dec.  »  P*"*  demand,  and    the  defendant 

140;   Catskill  Bank  v.    Messenger,  9  pleads  a  general  release  not  showing 

Cow.  (N.  Y.)  37;  Line  v.  Nelson.   38  what  demands  it  applies  to,  made  by 

N.  T.  L.  358;  Solly  V.  Forbes,  2  B.  &  B.  one  of  the  partners  to  him,  if  the  part- 

38:  6  E.    C.  L.  37;  Smith    V.  Gayle,  »«".  ^^^^^  *<>  ^^^"^  ^^^t  the  release 

c8  Ala.  600.  applies  only  to  a  separate  demand   of 

xr^u       _..        i.          xu*i.  the  releasor,  they  must  allege  it    in 

Yet  such   partment  must   be  taken  their  replication.  "Emerson  t;.  Rnowcr. 

into   account  in  the  action  against  the  g  p.^,^  \^2^s,)  63. 

others     Snow  v.  Chandler,  10  N^  H.  j^  ^^^^  ^^^^^  ^^^  allegation  of  a 

93;  34  Am^ Dec  140.    Examine   West-  ^^.^^^^   instrument  is  taken   as  true 

brook  V,  Mize,  35  Kan.  399.  ^^^^^^  ^^^  jg^j^i   thwoi  is  verified. 

a.  Matthews  r.  Chicopee  Mfg.  Co.,  3  So  in  an  action  for  damages  the  de- 

Robt.  (N.  Y.)  713;  Cooley  on   Torts,  fendant  pleaded  among  other  things  a 

139;   Lovejoy  V.  Murray,  3  Wall.  (U.  release  of  all  damages,  giving  a  copj 

S.)   i;  Bloss  V.  Plymale,  3  W.  Va.  393;  of  the   receipt.    Plaintiflf  without  de« 

100  Am.  Dec.  753;  3  Brod.  &  Bing.38;  nying  the   receipt,    alleged    fraud   in 

Couch  t;.  Mills,  31  Wend.  (N.  Y.)  434;  obtaining  it,   but  did  not  verify  the 

Line  v.  Nelson,  38  N.  J.  L.  358.  replication.     It  was  held  that,  without 

8.  See,  generally,  3  Esteems  Pleading  some  evidence  to  break  the /riwfl/flCfV 

and  Practice,  736  and  i  Estee's  Pleading  force  of  the  receipt,  he  could  not  re- 

and  Practice  735.    See  also   White  v,  cover.    Scandinavian   Coal,  etc.,  Co. 

Gray,  68  Me.  J79.  v.  Whittaker,  ^o  Kan.  133. 

A  partner    brought    an  action    for  It  has  been  held  that  a  reply  is  not 

work  and  labor.    The  complaint  set  necessary  to  enable  the  plaintiff  to  show 

forth  facts  tending  to  show  an  author-  that  the  release  set  up  in  the  answer  is 

ized  settlement  with  the  other  partner,  fraudulent.    Dambman  v.  Schulting,  6 

A  release  was  introduced  in  evidence  Thomp.  &   C.  (N.  Y.)  351.    And  see 

by  plaintiff  made  by  the  other  part-  Bean  v.  Western,  etc.,  R.  Co.,  107  N. 

ner  to  defendant.     Held,  that  plaintiff  Car.  731. 
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mat  RELEASE.  RsImm  ^  tarn. 

should  be  exercised  in  this  regard.'  Generally,  a  plea  of  release 
of  a  writing  obligatory  should  allege  the  release  to  be  under  seal  ;* 
but  this  is  not  always  necessary."  In  an  action  to  set  aside  a 
release  for  fraud,  the  answer  supporting  the  plea  of  release  must 
tleny  directly  and  issuably  the  circumstances  of  the  fraud 
charged.* 

XL  Pboof. — The  burden  of  proof  that  a  release  pleaded  by  the 
defendant  is  invalid  is  on  the  plaintiff.'  A  release  is  not  admis- 
sible in  evidence  unless  pleaded.^  Where  a  defendant  sets  up  an 
accord  and  satisfaction,  he  must  sustain  it  by  proof  of  actual 
performance  accepted.' 

Zn.  RgiiKABE  OF  ^RBOBa. — Errors  may  be  released  or  waived  in 
many  ways.* 

1,  Tucker  I'.  Baldwin,  13  Conn.  1^6;  But  It    has  been  held    that,    tn    an 

33  Am.  Dec.  384;    t   Estee's   Pleading  action   for  money  had   and  received, 

axiA  Practice  73; ;  i  Estee's   Pleading  a  release  may   be    given   in   evidence 

and  Practice  735.  under  the  general  issue,  even  if   exe- 

1.  Gibson  !■.  Weir,   1    J.  1,     Marsh,  cuted   after    suit   brought.      Lyon   v. 

<Ky.)    446;    Griggs     v.     Voorhies,   7  Marclay,    1    Walts   (Pa.)    271.      Com- 

Blackf.    (lod.)   561.     See    Bender   i'.  /«r<  Hart  i^.  Porier,  5   S.  &  R.  (Pa.) 

Sampson,  ii  Mass.  41.  201.     And  see  Nelson  i'.  Thompson,  7 

a.  Bailey   v.   Cowles,    66    III.     333  ^  Cush.  (Mass.)  50a;  Armstrong  i>.  Bur- 

Stinsoni'.  Moody,  3  Tones  (N.  Car.)  53.  rell,  13  Wend.  "(N.  Y.)  303, 

See  Thomas  f.  Mueller,  106  111.  36,  and  The  plaintifT  replied  to  a  defense  of 

Ragsdale   v.   Gossett,  3   Lea.  (Tenn.)  release,  that  the   contract   was   signed 

739.     Where  a  joint  judgment,  in  favor  through   the   fraud   of  a  third  person, 

of  the  United  State;  was  against  two  But  evidence  of  the  fraudulent  acts  of 

«b1fgor«,  and  one  ot  them  was  released  the  third  person  were  excluded,  in  the 

tinder  the  act  of  Congress  of  March  3,  absence  of  a   showing   that  the  third 

1S31,  it  was  held  that  the  release  was  person  was  acting   by   authority  from 

»  defense,  under  a  plea  of  payment,  to  defendant.     Meca  v.  Brown  ( Iowa),  45 

a  icire  facias  to  revive  the  judgment  N.  W.  Rep.  1041. 

•gainst  the    other  obligor.     U.   S.  v.  1.  White  u.  Gray,  68  Me.  579.     And 

Thompson,  Gilp.  (U.  S.)  614.  see  Plunkett  v.  Black,  117  Iiid.  14. 

4,  Bolton  V.  Gardner,  3   Paige   (N.  B.  A  confession  of  judgment  is  a  re- 

Y.)  373.     But  it  is   not  necessary   that  lease  of     errors.     Lewis   v.   Bracken- 

a   plea  or   answer  of    release  should  ridge,  i  Blackf.  (Ind.)  \\i. 

■tate   that    the      release     was      given  A  release  of  errors  by  one  of  several 

freelv  and  without   fraud,   unless   the  defendants  to  a  record,  when  the  error 

bill  charges  fraud   sufficient  to  avoid  relates  only  to  the   releasor,  is  valid. 

the  release.     McCUne  v.  Shepherd,  31  Henrickson  v.  Van  Winkle,  31  111.  174. 

N.  1.  Eq.  76.  In  a  judgment  against  two,  one  gave 

When    the    defense    was   a  written  a  release   of  errors.     It  was  held  that 

contract  of   settlement,  and  the  reply  the  release  was  pleadable  In  a  bar  of  a 

alleged  tnat  plaintiff  signed  it  by  the  writ  of  error  as  to  him  who  released- 

fraudulent  procurement  of  a  third  per-  Clark  v.  Goodwin,  i   Blackf.  (Ind.)  74. 

•00,  it  was   held,   that   the   reply   set  Where  judgment  against  several  la 

forth   no  defense  to   the   release,   be-  rendered,  one  of  whom  was  not  served, 

cause  it  did  not  allege  that  the  third  he  may  release  the  error.     Henrickson 

person  was  authorized  by  the  defend-  v.  Van  Winkle,  31  III.  374. 

ant,  or  that  defendant  was  a  party  to  A  release  of  errors  for  the  purpose 

the  fraud.  of  getting  an  injunction  of  a  judgment 

Meca  Ti.  Brown   (Iowa  1890),   45  N.  releases  all  errors  in  the  proceedings 

W.  Rep.  1041.  enjoined,  but  injunction  before  judg- 

B.  Pugsley     o.     Sumner,    14    Daly  ment  to  stay  proceedingi  is  not  a  re- 

<N.  Y.)  437 ;   Missouri  Pac.   R.  Co.  v.  lease  of  errors.     McConnel   v.  Ayres, 

Bniiit,  73  Tex.  333.  4  111.  310. 

1.  Johnson  v.  Kerr,  t  S.&  R.(Fa.)35.  Ad  agreement  under  seal,  that  the 
TGI 


RELEVANT— RELICT— RELICTION. 

EELEVANT,  EELEVANCT.— In  the  law  of  evidence,  a  fact  i$ 
said  to  be  relevant  when  it  is  so  connected,  directly  or  indirectly,, 
with  a  fact  in  issue  in  an  action  of  other  proceeding,  that  evidence 
given  respecting  it  may  reasonably  be  expected  to  assist  in  prov- 
ing or  disproving  the  fact  in  issue.  Thus,  if  A  is  tried  for  the 
murder  of  B  by  poison,  the  fact  that  he  had  previously  been 
guilty  of  other  crimes  would  be  irrelevant ;  but  the  fact  that 
before  B's  death  A  procured  poison  similar  to  that  by  which  B 
died  would  be  relevant.  So  if  the  question  in  an  action  is  whether 
A,  the  owner  of  land  adjoining  a  river,  owns  the  entire  bed  of  it 
or  only  half  the  bed  at  a  particular  spot,  the  fact  that  he  owns  the 
entire  bed  a  little  lower  down  the  river  is  relevant. 

The  question  of  the  relevancy  of  a  fact  to  a  given  inquiry  is  of 
importance,  because  evidence  is  not  admissible  to  prove  an  irrele- 
vant fact.* 

EELICT. — The  survivor  of  a  married  couple,  whether  husband 
or  wife ;  the  survivor  of  the  union,  not  simply  of  the  decedent 
individual.* 

EELICTION.— See  Accretion,  voL  i,  p.  136;  Dereliction^ 
vol.  5,  p.  640. 


title  to  the  property  in  suit  is  in  plain-  "*  Relevancy  is  that  which  conduces 

tiff  and  that  the  suit  is  to  be  tried  on  to  the  proof  of  a  pertinent  hypothesis, 

its  merits,  disregarding  error   in  the  Hence  it  is  relevant  to  put  in  evidence 

proceedings,  and  that  the  finding  may  any  circumstances  which  tend  to  make 

vest  the  title  in  him  by  judgment  of  the  proposition  at  issue  more  or  less 

court,   is  equivalent    to  a   release    of  improbable.'    Whart.  Ev.,  §^  30, 21.    In 

errors.     Martin   v.  Hawkins,   30  Ark.  Trull  v.  True»  33  Me.  367,  it  was  held 

150.    And  see  generally  Error,  Writ  that  *testimony  cannot  be  excludec}  as 

OF,  vol.  6,  p.  810.  irrelevant  which  would  have  a  tend- 

1.  Sweet's  Law  Diet.    See  also  Evi-  ency,  however    remote,   to    establish 

DENCE,  vol.   7,  p.    45;    Irrelevant,  the  probability  or  improbability  of  the 

vol.  II,  p.  845.  fact  in  issue.'     Huntsman  v.  Nichols, 

Relevant  means  that  any  two  facts  116  Mass.  521,  presents  a  similar  de- 

to  which  it  is  applied  are  so  related  to  cision  upon  similar  facts.   It  is  held  in 

each  other  that,  according  to  the  com-  the  cases  generally,  that  more  liber- 

mon  course  of  events,  one,  taken  by  ality  may  properly  be  accorded  to  the 

itself  or  in  connection  with  other  facts,  admission   of   evidence  affecting    the 

proves  or  renders  probable  the  past,  probabilities  of  a  hypothesis,  where,  if 

present  or  future  existence  or  non-ex-  explainable,  opportunity  is  left  within 

istence    of    the    other.     Lamprey    v.  the   power  of  the  opposing  party  to 

Donacour,  58  N.  H.  377.  submit  an  explanation  of  it."     State  v. 

The  meaning  of  the  word  relevant,  Witham,  72  Me.  537. 

as  applied  to  testimony,  is  that  it  di-  g       ^^j       3    .          Evidence  6  ^ w  • 

rectly  touches  upon   the  issue  which  Stephen's   Indian    Evidence   Act  52 1 

the  parties  have  made  by  their  plead-  Stephen's  Evidence  Digest  135;  7  Ami 

mgs    so  as  to  assist  »"  getting  at  the  ^  ^      ^          ^^  ^aw  iio;  Mr.  F  Pol- 

truth.     It  comes  from  the  French  re~  ,^^j^  .^  ^^   Wnightly  Review,  Sept, 

/,.^^r  which  means  to  assist.    Platner  ,g^^     ^^  ^^^   p^^^j/^    ^^^^    \^^  g^ 

^•^*  ,."®'''  70  w-  1^-  95-  y  A  A  ^  James  Stephen,  of  relevant  as  equiva- 
Testimony  cannot  be  excluded  as  f-^*.  <.^  «jil:„„;Ki«  — >  c^i:^:*.«->- i««,w 
J  ,  1.  "^i.*  1.  u  i>  i.  J  lent  to  aamissible,  see  bolicitor's  Jour- 
irrelevant  which  would  have  a  tend-  ^^^j  se^f  ^^  jQ-yA 
ency,  however  remote,  to  establish  -  '  P  •  3  1  7  • 
the  probability  of  the  fact  in  contro-  2.  And.  L.  Diet.,  citing'  Spitler  v, 
versy.    Trull  v.  True,  33  Me.  367.  Heetcr,  42  Ohio  St.  loi. 

768 


RELIGION— HELlGtOUS  LIBERTY. 

EELIOIOH— (See  also  Religious  Liberty,  and  references 
there  given.)     See  note  I. 

KEUOIOVB  UBEETT— (See  also  Constitutional  Law,  vol.  3, 
p.  724:  Disturbing  Meetings,  vol.  5,  p.  721;  Liberty,  vol.  13,  p. 
509;  Oath,  vol.  16,  p,  1018;  Police  Power;  Religious  Socie- 
ties). — Religious  liberty  is  secured  to  the  people  of  the  United 
States  by  provisions  in  the  Constitution  of  the  United  Stales^ 

t.  Althoug^h  Tension   in  Its  broad-  be  needful."      Cooley'E    Prin.    Const, 

est  sense,  mar  include  all  the  diSerent  Law,  p.  105,     Sec  also  Police  Powbk. 

nvstems   of   laitb   and  worship  which  History  of  tha  Ammdintnt   SaciiTliii 

be  found  in  the  world,"  yet  it  has  Ksllglotu  FrMdom. — "The    word  'reli- 

— '  "--ligious"  as  gion' is  not  defined  in  the  Conititution. 

'"   "'         '"' go  eUewhere,  therefore,   " 


been  held  that  the  w. 

used  ia  a  trust  provisii 

the  purchase  and  distribution  of  such 

relieious   books   or    reading   as    they 

«han  deem   t>eBt,"  means  "Christian. 

Simpson   t.   Welcome,  ^i  Me.  496 ;  39 

Am.  Rep-  349.     But  in   Board  of  Edu- 


ascertain   Its   meaning,   and   nowhere 
more  appropriately,  we  think,  than  to 
the  history  of  the  times  inthe  midst  oi 
which  the  provision  was  adopted.  The 
precise  point  of  the  inquiry  i.i,  what  is 
,  23   Ohio   St.   350,  it     the  religious  freedom   which    has  been 
was  held   that,  as  used  in  the  constltu-     guarantied?     Before   the  adoption   of 
lion  of  Ohio,  providing  that,  "religion,     the  Constitution,  attempts  were  made 
morality,     and    knowledge,   however,     in  some  of  the  Colonies  and   Stales  to 
being  essential  to  good  government,  it     legislate  not  only  in  respect  to  the  es- 
shall  l>e  the  duty  of  the  general  assem-    tabllshment  of  religion,  but  in  respect 
blj  to  pass  suitable   laws    to   protect     to  its  doctrines  and  precepts  'as   well. 
.,■_-.    .      j._.         ....  ..       The  people  were   taied  against   their 

will,  for  the  support  of  religion,  and 
sometimes  for  &e  support  of  particu- 
lar sects  to  whose  tenets  they  could 
not  and  did  not  subscribe.  Punish- 
ments were  prescribed  for  a  failure  to 
attend  upon  public  worship,  and  some- 
times for  entertaining  heretical  opin- 
ions. The  controversy  upon  this  gen- 
eral subject  was  animated  in  many  of 
the  States,  but  seemed  at  last  to  culmi- 
nate in  Virginia.     In  1784,  the  House 


''Christian  religion,"  but 
ligion  of  all  mankind,  and  not  the  re- 
ligion of  any  class  of  men. 

"The  term  'religion'  has  reference 
to  one's  views  of  his  relations  to  hii 
Creator,  and  to  the  obligations  they 
impose  of  re\-erence  for  his  being  and 
character,  and  of  obedience  to  his  will. 
It  is  often  confounded  with  the  callus 

or  form   of   worship  of  a    particular       ,    _  ,     ,       .. 

seel,  but  it  is  distinguishable  from  the     °^    Delegates    of    that    Slate    havmg 
latter."     Davis   n.   Season,  133   U.   "      '""•"'■"'"'"»"»•">"'*   bin   «t«hl,.h- 


I.  "No  religious  t 


t  shall  f 


consideration  'A  bill   establish- 
ing provision  for  teachers  of  the  Chris- 
tian religion,'  postponed   it   until   the 
and  directedthat  the  bill 


public     trust   under   the    United 
States."     Art,  4,  ch.  3,  U.  S-  Const, 

''Congress  shall  make  no  law  re- 
specting an  establishment  of  religion, 
or  prohibiting  the  free  exercise 
thereof."     U.  S.  Const,  Amend,  1, 

"Both  these  provisions  it  will  be 
seen  are  limitations  upon  the  powers 
of  Congress  only.  Neither  the  orig- 
inal Conslllution,  nor  any  of  the  early 
amendments  undertook  to  protect  the 
religious  liberty  of  the  people  of  the 
States  against  the  action  of  Iheir  re- 
spective State  governments  The  I4lh 
Amendment  is  perhaps  broad  enough 
to  give  some  •ecuritlei  if  they  should  'tor  establishing 
JO  C.  of  I 


and  that  Ihe  people  be  1 
signify  their  opinion  respecting  tne 
adoption  of  such  a  bill  al  the  next  ses' 
sion  of  the  Assembly.'  This  brought 
out  a  determined  opposition.  Amongst 
others,  Mr.  Madison  prepared  a  'Me- 
morial and  Remonstrance,'  which  was 
widely  circulated  and  signed,  and  in 
which  he  demonstrated  'that  religion, 
or  the  dutf  we  owe  the  Creator,'  was 
not  within  the  cognizance  of  civil  gov- 
ernment, Semple's  Virginia  Baptlsti, 
Appendix. 

At  the  next  session  the  proposed  bill 
ly  defeated,  hut  another, 
ihing    religious  freedoiD,' 


iMiBitUm.                     RELIGIOUS  LIBERTY.  Dtflidte. 

and  in  those  of  the  several  States.^  These  provisions  vary  some- 
what in  the  different  States,  but  all  zlgree  in  establishing  religious 
equality,  and  not  merely  religious  toleration.* 

drafted  by  Mr.  Jefferson,  i  Jeff.  Works,  to  him  by  a  committee  of  the  Danbunr 

45;  3  Howison,  Hist,  of   Va.,   293,  was  Baptist  Association,  8  Jeff.  Works,  133, 

passed.  took  occasion  to  say  :     ^Believing  with 

"In   the   preamble   of  this   act,    12  you  that  religion  is  a  matter  which  Hcr 

Hen.    Stat  84,    religious    freedom   is  solely  between  man  and  his  God ;  that 

defined ;  and  after  a  recital   *That  to  he  owes  account  to  none  other  for  hth 

suffer  the  civil   magistrate  to   intrude  faith  or  his  worship ;  that  the   legisla- 

his  powers  into  the  field  of  opinion,  and  tive  powers  of  the  government  reach 

to  restrain  the   profession  or  propaga-  actions  only,  and  not  opinions,  I  con- 

tion   of  principles  on   supposition   of  template  with  sovereign  reverence  that 

theirill  tendency,  is  a  dangerous   fal-  act    of   the    whole    American    people 

lacy  which  at  once  destroys  all  reli-  which    declared  that   their  legislature 

gious  liberty,'  it  is  declarecl 'that   it   is  should  'make  no  law  respecting  an  es- 

time  enough  for  the  rightful  purposes  tablishment  of  religion   or  prohibiting 

of  civil   government  for   its  officers  to  the  free  exercise  thereof,'  thus  building 

interfere  when    principles   break    out  a  wall  of  separation  between  Church  and 

into  overt  acts  against  peace  and  good  State.     Adhering  to  this  expression  of 

order.'  the  supreme  will  of  the  nation  in  bc- 

"In  these   two   sentences   is  found  half  of  the  rights  of  conscience,  I    shall 

the   true    distinction    between    what  see,  with  sincere  satisfaction,  the  pro- 

properly  belongs  to  the  Church   and  gress  of  those  sentiments  which  tend  to 

what  to   the  State.      In  a  little  more  restore  man  to   all   his  natural  rights, 

than    a    year    afler    the     passage    of  convinced  that  he  has  no  natural  right 

this  statute,  the  convention  met  which  ^n   oppoRition    to    his    social  duties.'** 

prepared  the  Constitution  of  the  United  Reynolds  v.  U.  S.,  98  U.  S.  149. 

States.  1.  In  this  country,  the  full  and  free 

**Of  this   convention   Mr.  Jefferson  right  to  entertain  any  religious  belief, 

was    not   a    member,    he    being    then  to  practice  any  religious  principle,  and 

absent  as    minister    to    France.       As  to  teach  any  religious  doctrine  which 

soon  as  he  saw  a  draft  of  the  Constitu-  does  not  violate  the  laws  of  morality 

tion  proposed  for  adoption,  he,   in   a  and    property,   nor  infringe    personal 

letter  to  a  friend,  expressed  his  disap-  rights,  is    conceded   to    all.  The  law 

pointment  at  the  absence  of  an  express  knows  no  heresy,  is  committed  to  the 

declaration    insuring    the    freedom   of  support  of  no  dogma,  the  establishment 

religion,   2  Jeff.   Works  355,  but   was  of  no  sect.  Watson  v.  Jones  13  Wall, 

willing  to  accept  it  as  it  was,  trusting  (U.S.)  728. 

that  the  good  sense  and  honest  in  ten-  2.  "We  sometimes  hear  it  said  that 

tionsofthepeoplewould  bring  about  the  all  religions  are  tolerated  in    0*iV?;  but 

necessary   alterations.     1  Jeff.    Works,  the  expression  is  not  strictly  accurate— 

79*  much  less  accurate  is  it  to  say,  that  one 

''  Five  of  the  States,  while  adopting  religion  is  a  part  of  our  law,  and  all 

the  Constitution, proposed  amendments,  others    only    tolerated.     It  is  not    by 

Three,   New   Hampshire^  New    fork  mere  toleration   that  every  individual 

and    Virginia^  included  in  one  form  or  here  is  protected  in  his  belief  or  disbe- 

another  a  declaration  of  religious  free-  lief.     He  reposes  not  upon  the  leniency 

dom  in  the  changes    they  desired   to  of  government,  or  the  liberality  of  any 

have  made,  as  did  also  North  Caro-  class    or  sect   of   men,   but    upon  his 

/fiia,  where  the  convention  at  first  de-  natural, indefeasible  rightsof conscience, 

clined  to  ratify  the  Constitution  until  which,  in  the  language  of  the  Constitu- 

the  proposed   amendments  were  acted  tion,  are  beyond  the  control  or  tnterfer- 

upon.     Accordingly  at  the  first  session  ence    of    any   human   authority.     We 

of  the  first  congress,   the   amendment  have  no  union  of  Church  and  State, 

now  under  consideration  was  proposed  nor  has  our  government  ever  been  ves> 

with  others  by    Mr.   Madison.     It  met  ted  with  authority  to  enforce  any  rcli- 

the  views  of  the  advocates  of  religious  gious  observance,  simply  because  it  it 

freedom,  and  was  adopted.     Mr.  Jeffer-  religious."     Bloom  v.  Richards.  2  Ohio 

son  afterwards,  in  reply  to  an  address  St.  39a.     See  also,  for  the  distinction 
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RELIGIOUS  LIBERTY. 


An  eminent  author^  enumerates  those  things  which  are  not 
lawful  under  any  of  the  American  Constitutions  as  follows: 
First,  any  law  respecting  an  establishment  of  religion."  Sec- 
ond, compulsonr  support  by  taxation,  or  otherwise,  of  relig- 
ious instruction.'  Third,  compulsory  attendance  upon  religious 
worship.  Fourth,  restraints  upon  the  free  exercise  of  religion 
according  to  the  dictates  of  conscience.*  Fifth,  restraints  upon 
the  expression  of  religious  belief.^ 

Some  States  still  retain  in  their  Constitutions,  provisions 
disqualifying  for  office  certain  classes  of  persons  on  account  of 
their  religious  belief  or  want  of  belief.  These  however,  are  ex- 
ceptions.*     And   in    some   jurisdictions   the   common-law   rule, 


between  rellgloui  toleration  and  reli- 
gious equaiitj.  Cook-y's  Con«t.  Lim. 
(6[h  ed.)  p.  JJ4,  n. 

1     Prwil«u'«    Cnr, 


1.  Coole/g  Const  Lim.  (6th  ed.)  p. 
S7S- 

t.  Nor  can  the  legislature  favor  one 
sect  more  than  another.  Cooley 
Const.  Um.  (6th ed.)p,  575,  InShreve- 
port  V.  Levy,  36  La.  Ann.  671,  it  was 
held  that  h  city  ordinance,  granting 
one  sect  a  privilege  denied   to  others, 

1.  The  ConBtitution  of  Ntw  Hamf- 
skire  permits  the  legislature  to  author- 
ize "the  several  towns,  bodies  corporate, 
or  religious  societies  within  the  State 
to  make  adequate  provisions,  at  their 
own  expense,  for  the  support  and  main- 
tenance of  public  Protestant  teachers 
of  piety,  religion,  and  morality. " 
But  does  not  authorize  the  taxation  of 
other  sects  for  their  support.  Const. 
Nm  Hampshire  part  i,  art.  6.  As  to 
the  meaning  of  "Protestant"  as  here 
used,  see  PitOTesTANT. 

■eliool*. — It  ii  provided  by  the  con- 
stitution of  WiicoHsin  that  "no  man 
shall  be  compielled  to  .  .  .  erect  or 
support  any  place  of  worship."  Again, 
the  Constitution  prohibits  an  appro- 
priation of  Ihe  funds  of  the  State  "for 
(he  benelit  of  a  religious  ecminarv." 
En  Stale  v.  District  Board  of  Edger- 
ton,  76  Wia,  177,  it  was  held  that  the 
practice  of  reading  the  Bible  in  the 
public  schools  is  an  act  of  worship,  and 
Ihst,  under  Ihe  first  provision  men- 
tioned, tax-payers  who  are  compelled 
to  contribute  to  the  erection  and  sup- 
port of  the  common  schools  have  the 
right  to  object  to  the  reading  of  the 
Bible  therein.  And  further,  that  as 
reading  of  the  Bible  In  the  common 
school  is  religious  Instruction,  the 
drawing  of  money  from  the  State 
Treasury  for  the  suport  of  such  school 


is  prohibited  by  the  latter  clause.  Com- 
pare Millard  I'.  Board  of  Education, 
121  III.  397;  Donohoe  v.  Richards,  38 
Me.  376;  Spiller  v.  Woburn,  13  Alien 
[Mass.)  137.  But  it  has  been  held  that 
it  1*  not  unconstitutional  to  permit 
a  school-house  to  be  made  use  of 
for  religious  worship  when  it  is  not 
wanted  for  schools.  Nichols  v.  School 
Directors, 93  111. 61;  34  Am.  Rep.  160; 
Uavls  V.  Boget,  50  Iowa  11.  See, 
however,  Dorlon  v.  Hearn,  67  Mo. 
301.  See  also,  upon  this  subject. 
Board  of  Education  f.  Minor,   33  Ohio 


St.  : 


;  ScH< 


freedom  from  reatraint 
upon  the  exercise  of  his  religion  does 
not  permit  one  to  break  the  law,  and 
plead  in  his  defense  that  his  actions 
were  In  the  exercise  of  his  religion  and 
according  to  the  dictates  of  his  eon- 
science.  Laws  are  made  for  the  gov- 
ernment of  actions;  and  while  they 
cannot  interfere  with  mere  religlou* 
belief  and  opinions,  they  mar  with  prac- 
tices. Thus  they  prevent  {luman  sac- 
iflcea,  burning   alive   on   funeral    piles. 


plur 


rriagcB 


like.    To 


:tices  would 
moke  the  professed  doctrines  of  re- 
ligious belief  superior  to  the  law 
of  the  land,  and,  in  effect,  to  permit 
every  citizen  to  become  a  law  unto 
himself.  Under  such  circumstances  the 
government  would  exist  in  name  only. 
Reynolds  1'.  U.S..   98  U.S.   i66.    See 

aUo    LiBEKTV.  vol.  13,  p.'  509;    POLICB 

Thus,  It  is  no  defense  to  a  prosecu- 
tion for  bigamy  to  plead  that  polyga- 
mous marriage  Is  one  of  the  teneta  of 
the  defendant's  church.  See  Bioamv, 
vol.  1.  p.  19J  n;  Police  Power. 

B.  See.  however,  Bi.abpkrmv.  vol.  a, 

p-  ^n 
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rendering  witnesses  incompetent  for  want  of  religious  belief,  has 
been  abrogated.  It  is  said,  however,  to  be  no  violation  of  relig^ 
ious  liberty  in  those  States  where  it  still  obtains.^ 

And  it  has  been  repeatedly  held  that  laws  punishing  blas> 
phemy,*  and  prohibiting  ordinary  employments  on  Sunday  are 
not  unconstitutional.^ 

KELIOIOUS  PUSPOSES — (See  also  Charities,  vol.  3,  p.  130). 
See  note  4. 

The  Constitutions  of  Alabama^  Arkan-  bjterian  Church,  88  Pa.  St.  42;  32  Am. 
sas,  California^  Delaware^  Georgia^  Rep.  417.  In  that  case  the  court  bj  Paz- 
Illinois^  Indiana^  Iowa,  Kansas,  son,  }.,  said :  "The  objection  that  the 
Maine,  Massachusetts,  Maryland,  case  of  the  petitioners  is  not  within 
Michigan,  Minnesota,  Mississippi,  the  purview  of  the  act  of  assembly  in- 
Missouri,  Nebraska,  New  Jersey,  volves  the  further  proposition,  that  the 
New  Mexico,  New  Tork,  Ohio,  Ore-  purposes  to  which  the  proposed  new 
^011,  Rhode  Island^  Tennessee,  Texas,  buildings  are  to  be  put  are  not  the 
Virginia,  West  Virginia,  and  Wis-  religious  purposes  contemplated  bj 
consin  require  no  religious  test  as  a  the  act.  If  the  petitioners  are  wrong 
qualification  for  office,  and  by  the  Con-  as  to  the  second  proposition,  the  first 
stitutions  oi  Alabama,  California,  Del-  necessarily  falls  with  it.  The  petition 
aware,  Georgia,  Indiana,  Iowa,  Kan-  alleges  that  the  new  building  is  to  be 
sas^  Maine,  Maryland,  Michigan,  applied  only  to  the  religious  purposes 
Minnesota^  Missouri^  New  Jersey,  of  said  church.  There  is  nothing  in 
Oregon,  Tennessee,  Texas  and  Jyiscon'  the  record  that  contradicts  this  asser- 
sin  no  religious  test  is  required  for  anj  tion.  The  Sunday  school- rooms  and 
public  trust.  By  the  Constitutions  of  the  lecture  room  of  a  modern  church 
Alabama,  Arizona,  Colorado ^  Illinois,  are  as  essentially  used  for  religious 
lowoy  Kentucky,  Michigan^  New  Jer-  purposes  as  the  body  of  the  church 
sey,  Rhode  Island,  Vermont,  Virginia,  building  itself.  The  Sabbath-schools 
and  West  Virginia  no  man  can  be  are  an  important  auxiliary  of  every 
deprived  of  any  civil  right  as  a  citizen  Christian  church,  and  indispensable 
on  account  of  his  religious  sentiments,  to  its  life  and  growth.  That  the  serv- 
But  by  the  Constitutions  of  Arkansas^  ices  in  such  schools  are  in  the  main 
Mississippi,  North  Carolina,  South  of  a  religious  character  is  too  well 
Carolina,  and  Texas  a  man  cannot  known  to  be  seriously  disputed.  So 
hold  office  who  denies  the  being  of  Al-  of  the  lecture  room.  It  is  used  for  the 
mighty  God  or  the  existence  of  a  Su-  mid-week  evening  lectures  and  other 
preme  Being.  Sttm.  Stat.  Law,  ^  45 ;  services,  when  the  attendance  is  not 
Cooley*s  Const.  Lim.  (6th  ed.)  574.  On  large.  The  expense  of  lighting  and 
the  other  hand,  the  Constitutions  of  heating  the  main  church  building  is 
Delaware,  Maryland,  Kentucky,  and  thus  avoided.  But  the  services  upon 
Tennessee  make  ineligible  to  civil  office  such  occasions  are  as  trul^  religious- 
all  persons  who  exercise  the  functions  in  their  character  as  the  sermon  upon 
of  clergymen,  priest,  or  teacher  of  any  the  Sabbath.  Gass'  Appeal,  73  Pa. 
religious  persuasion,  society,  or  sect.  St.  46;  13  Am.  Rep.  726,  has  no  appli- 
Cooley*s  Const.  Lim.  (6th  ed.)  574.  cation  to  the  point  in  controversy. 
See  also  Public  Officers.  There,  a  German  Reformed  congre- 

1.  Witnesses,  Cooley*s  Const.  Lim.  gation  and  a  Lutheran  congregation 
(6th  ed.)  p.  586.  built  a  church  together,  in  which,  by 

2.  Blasphemy,vo1.  2,p.423;  Cooley*s  their  articles  of  association,  *  divine 
Const.  Lim.  f  6th  ed.)  580.  service  *   only   was   to    be    held ;    for 

8.  Sunday.  But  it  maybe  doubted  if  many  years  there  were  no  meetings  in 

Sunday   laws  can  be  supported  upon  it  except  for  public  worship.     It  was 

principle  even  as  an  exercise  of  police  held  under  the  facts  of  that  case,  that 

power.     Ring.  Sunday  Law,  ch.  i,  2,  3.  *Sabbath-schools'  were  not  included  in 

4.  A   building  for  the  sessions  of  a  the  term  ^divine  service.*    .    .    .    The 

Sunday-school  and  religious  lectures  is  distinction  taken  in  that  case,  between 

for  a  ''religious  purpose,"  although  oc-  '  divine  service '  and  Sabbath    school 

casionally  used  for  fairs  and  other  be-  services  was  manifestly  proper." 

nevolent  purposes.   Craig  v.  First  Pres-  See  also  Literary,  vol.  13,  p.  914* 
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RELIOIOTTS  SOCIETIES— (See  also  Charities,  vol.  3, 
Pews,  vol.  18,  p.  413). 


I.  Deflnition,  773. 

I.  Retiffious  Sociely,  773. 
3.  Pariik,  774. 

3.  CMurch.  775, 

4.  Miniiler,  776. 

n.  Formation  sDd  Or^aniiation,776. 
I.   Organitation,  776. 
1.  ^uatijScatioKt     of   Mtmbtn, 

in- 

(.a)  In  Gtntral;  Agr,  Creed, 
etc.,  779. 

{*)   C.7/irw*.j«,  780, 
i    Tenet,  of  B,Uef,-l%x. 

III.  ChuTch  Qovemnient  and  Con- 
trol, 781. 

IV.  Relation  to  Pastor;  Employ- 
ment ;  Compensation  ;  Dismia- 
sal.  783. 

V.  Relattoo  to  Meinben.  789 
I.  Expulsion,  789. 
J.    Wilbdra-wal.-J^l. 

VI.  Tnasieea,  7QI. 

VII.  Oeneral  Poweis;  Judicial  and 
Legislative  Interference,  795. 


VIII.  Powers  in  Relation  to  Property. 
799- 

I.  In  General,  799. 
1.  Acquisition   of  and    Title   la 

Prefer tv,  802. 

(a)  In  General,  Soi. 

(*)  By   fVilt.Zii. 

3.  Alienalian  and  Sale.  Sii. 

4.  Mortgage,  SiJ. 

5.  Assignment    for    Benefit   of 
Creditors,  8i'6. 

6.  Holding  in  Trutl.Sfj. 

7.  Borrowing  Money,  if], 
IX.  LiabiUties,  SiS. 

t    Contracts,  8t8. 

3.  Torts,  Scg. 
X.  Actions.  Sii. 

1.  By  Society,  831. 

I.  Against  Society,  8ai. 

V  Mandamus,  S13. 

4.  .^iBi?  Warranto,  814. 

XI.  Dissolution,  816. 


I  Sefuiitiov — 1.  Beligioni  Sooiety. — A  religious  society  is  a 
voluntary  association  of  individuals  or  families  united  for  the 
purpose  of  having  a  common  place  of  worship  and  to  provide  a 
proper  teacher  to  instruct  them  in  religious  doctrines  and  duties, 
and  to  administer  the  ordinances  of  religion  (baptism,  etc.). 
Although  a  church  or  body  of  professing  Christians  is  almost 
uniformly  connected  with  such  a  society  or  congregation,  the 
members  of  the  church  have  no  other  or  greater  rights  than  any 
other  members  of  the  society  who  statedly  attend  with  them  for 
the  purposes  of  divine  worship.^ 


1  religiouK  Kocjetv  may  with  pro- 
ty  be  applied  in  a  certain  sense  to  a 
church,  as  that  of  retieioiis  association, 
reHgioiixiinion.or  the  Tike;  yet,  in  the 
true  Bense  here,  and  as  commonly  used 
in  our  law,  it  is  synonymous  witli  "par- 
ish," "precinct"  and  designales  an  in- 
corporated Kocitty  created  and  main- 
talned  for  tlie  support  and  maintenance 
of    pubtiu-     worship.     .     .     .     In    this. 


J94;  Lawyer  T>.  Cipperly,  7  Paige  (N. 
Y.)]8l;  Rot>ertson  r.  Bullious.  1 1  N, 
Y.  143;  Tyler's  American  Ecclesiastical 
Law.  p.  54,  4  loo;  Miller  v.  Gable,  1 
Den,[N.  Y.)  493;  Fiaher  r.    Whitman, 

a  Pick.  (Mass.)  3i!o;  Christian  Soc.  r. 
scomber,  ■;  Met. '(Mass.)    155;    Law- 
rence r.  Fletcher,  S  Met.   (Mhbb.)    153; 

SiUbv  V.  Barlow,  16  Gray  (Masa.)  319.  its  legal  sense,  a  church  Is  not  arellgioi 
In  Weld  T.  Mav  q  Cush.  (Mass.)  181,  loidetT.  It  is  a  separate  body  formed 
the  court  by  Shaw.  C.  J.,  said:  "The  withiii  such  parish  or  religious  society 
church  is  neither  a  corporation  nor  a  whose  rights  and  usages  are  well  known 
juaii' corporation,  bill  a  body  of  persons     and  to  a  great  extent   defined    and    e»- 

iCiated    together  for  certain   objects     tablishcd  by  law." 

-an   aggregate  body  of        The   court,  by  Wlllea,  J  ,   In    Baxter 
■--'   --     ■"       ■                   .   Langiev,   38     L.  J..  M.  C.  I         " 
■"■    -    ■     leligi 


under  the  lai  .„„  „- -    - 

individuals  associated   together, 
nection  with  s 


The     "What   Is 'Religion?   Is  It  not   what  a 
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Ecclesiastical  corporations  of  all  denominations  have  been 
created  to  a  greater  or  less  extent  since  the  Revolution  in  almost 
every  State  of  the  Union.  They  are  commonly  called  in  the 
United  States  religious  corporations,  but  they  are  not  to  be  regarded 
as  ecclesiastical  corporations  in  the  sense  of  the  English  law, 
which  were  composed  entirely  of  ecclesiastical  persons  and  subject 
to  the  ecclesiastical  judicatories,  but  as  belonging  to  the  class  of 
civil  corporations  which  are  controlled  and  managed  according  to 
the  principles  of  the  common  law  as  administered  by  the  ordi- 
nary tribunals  of  justice.^  This  is  an  important  distinction  in 
determining  the  powers  and  functions  of  the  religious  corpora- 
tion. Although  a  religious  corporation,  in  some  of  its  objects^ 
embraces  matters  of  a  public  nature,  it  is  nevertheless  regarded 
in  law  as  a  private  body,  in  contradistinction  to  corporations  such 
as  towns,  counties,  cities,  and  parishes  existing  for  public  pur- 
poses ;  and  the  religious  corporation  is  governed  by  the  same 
rules  which  control  other  private  civil  corporations.* 

2.  Pariah. — In  all  English  Acts  of  Parliament  passed  since  1866 
**  Parish,"  unless  the  contrary  intention  appears,  means,  as  re- 
spects England  and  Wales^  a  place  for  which  a  separate  poor  rate 
is  or  can  be  made  or  for  which  a  separate  overseer  is  or  can  be 
appointed  ' 

"  *  Parishioner  *  is  a  very  large  word,  and  takes  in  not  only  in- 
habitants of  the  parish,  but  persons  who  are  occupiers  of  land 
that  pay  the  several  rates  and  duties,  though  they  are  not  resident, 
nor  do  contribute  to  the  ornaments  of  the  church.***  "The  par- 
ishioners  are  the  inhabitants  of  the  parish."* 

In  New  England  towns  religious  societies  are  generally  termed 
"  parishes  *'  and  the  limits  of  the  town  and  of  the  parish  were 
often  the  same.^ 

man  honestly  believes  in  and  approves  pendent  members   thereof,  maj  with- 

of  and  thinks  it  his  duty  to  inculcate  on  draw  therefrom. 

others     whether    with    regard  to   this        8.  ^  5  Interp.  Act.  1889;  Plomesgtte 

world  or  the  next;  a  belief  in  any   sys-  v.  West  Ham,  50  L.  J.,  M.  C.  51;  6  Q^ 

tem  of   retribution    by    an    overruhng  B.  D.  576;  Reg.  v.  Vane,  51  L.  J.,  M. 

power.    It  must,  I  think,    include    the  C.  114.     And  see  Preston  f.  Buckler, 

principle    of    gratitude    to    an    active  39  L.  J.,  M.C.  105;  L.  R.,  5  Q.  B.  391; 

power  who  can  confer  blessings.*'     See  Smith  v.  Redding,  35  L.  J.,  M.  C.  202; 

also    Wilkinson    v,   Lindgren,    5    Ch.  L.  R.,  i  Q^B.  489;  Rice  f.  Slee,  L.  R., 

570.  7  C.  P.  378;  Craven  v.  Sanderson, 7  A. 

1.  Watkins  v,  Wilcox,  6  Thomp.  &  &  E.  880;  7.  L.  J.,  Q^  B.  81 ;  2  N.  &  P. 
Co.  (N.  J.)  539;  4  Hun    (N.  Y.)    220;  641. 

Calkins  t'.  Cheney,  92  111.  463.  4.  Per  Hardwicke,  Ch.,  in  Attorncy- 

2.  Angell  &  Ames  on  Corp.,  ch.  x,  ^  Gen'I  v.  Pauser,  3  Atk.  577.  Sec  also 
3;  2  Kent's  Comm.  274;  Robertson  v,  Etherington  t;.  Wilson,  45  L.J.,Ch.i53; 
Bullious,  II  N.  Y.  251;  Tyler's  Am.  i  Ch.  Div.  160;  Batten  v,  Gcdye,  41 
Eccl.  Law,  pp.  56,  57,  §§  104,  105;  Fad-  Ch.  Div.  507. 

ners  v,  Braunborg,  73  Wis.  257,  holding  5.  Lcwin  C.  C.  86. 

that     the    synod    of    the    Norwegian  6.  In  First  Parish  in  Brunswick  i*. 

Evangelical'Lutheran  church  is  not   a  Dunning,  7  Mass.  445,  the  court  said: 

single  governing  body,  but  a  confedera-  "Every  town  is  considered  to  be  a  par* 

tion  of  churches    acting    as  a   council,  ish  until  a  separate   parish  be  formed 

and  that  single  churches,  being  inde-  within  it ;  and  then  the  inhabitants  and 
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A  parish  has,  in  Massachusetts,  the  same  meaning  as  a  precinct 
and  the  terms  may  be  used  interchangeably.* 

3.  Chnroh. — A  clear  distinction  exists  between  the  terms  "  re- 
ligious society  "  and  "  church,"  the  former  usually  including  the 
latter.  The  body  of  communicants  gathered  into  church  order 
according  to  established  usage  in  any  town,  parish,  precinct,  or  re- 
ligious society  established  according  to  law,  and  actually  connected 
and  associated  therewith  for  religious  purposes,  for  the  time  be< 
ing,  is  to  be  regarded  as  the  church  of  such  society.*  No  more 
than  one  church  or  religious  society  can  be  included  within  one 

icrritorv  not  included  in  the  separate  territory  of  the  State  wai  divided  Into 

parish   form  the   first  parish  ;   and  the  parishes,  commonlj  In   the   iaw  called 

minister  of  such  first   parish    by    law  'precincts,' and  a  town  often  consisted 

holds  to  him  and  his  Buccestors  all   the  of  two  or  more   precinctE."     See   also 

L-slates    and    righli  which   he   held  as  First   Parish  in   Sudbury  v.   Jones,   8 

minister  of  the  lawn  before  the  separa-  Cush.  (Mass.)   iSS;   Bird  v.   Waterloo 

li.in,"  S(.  Mark's  Church.  6)  Iowa  567,  defin- 

In  Tobey  V   Wareham  Bank,  13  Met.  ing  the  parish  of  a  Protestant  Episcopal 

(MiiBfi.l   446,  the  court,  by    Dewey,  J.,  Church. 

said:  "Everv  town  was  a  corporation  of  1,  In  Stebbinsii.  Jennings,    10  Pick, 

thit  peculiar  character  that  it  embraced  (Mass.)  172.  the  court  by    Shaw,  C.J., 

witliin  the  scope  of  its  appropriate  du-  said:  "If  a  church  is  rightly  described  as 

ties,  those  of  a  parish  until  a  separate  an  association   of   all    or   part   of  the 

parish  was  formed  and  organized  with-  members    of  a    religious    society    and 

in  its  limits,"  united  for  the  celebration  of  Christian 

In  First  Pariah  v.  Cole,  8  Mskb.  96,  ordinances,  it  In  necessaHIv  incident 
the  court  said:  "The  Congregational  to  and  inseparably  connected^  with  such 
Society,  created  by  the  statute  of  1794,  parish  or  religious  society,  which  is  a 
is,  to  e'very  intent,  a  parish.  The  per-  corporation  with  perpelual  succession, 
sons  named  in  the  act,  together  with  and  the  perpetual  existence  and  identity 
their  estates  are  set  off  from  the  rest  of  of  the  church  is  ascertained  and  Iden ti- 
the inhabitants  and  territory  of  the  fied  b»  such  corporation." 
town  and  erected  into  a  corporation  In  tarker  t>.  May,  i;  Gush.  (Mass.) 
well  known  in  this  commonwealth  by  345.  the  court  by' Shaw,  C.J.,  said: 
the  name  of  a  poll-parish.  In  the  Ian-  "T lie  religious  society  is  a  corporation 
guage  of  the  Declaration  of  RightG,  known  In  law,  capable  of  taking  and 
prefixed  to  the  Constitution,  and  of  our  holding  real  and  personal  property,  and 
laws,  the  terms  parish  and  religious  so-  charged  with  the  duty  of^  maintaining 
ciety  have  the  same  meaning  and  ef-  public  worship  and  religious,  instruc- 
fect."  See  also  Baker  v.  Fales,  16  Mass.  tion.  The  church  is  a  voluntary  asso- 
499;  Minot  V.  Curtis,  ;  Mass.  441 ;  Pro-  elation  consisting  of  the  whole  or  some 
prietorsof  St.  Luke's  Church  I'.  Slack,  part  of  the  members  of  the  society 
7  Cush.  (Mass.)  J36;  Weld  v.  May,  9  united  together  by  covenant  or  agree- 
Cush.  (Mass.)  181.  ment   according  to  usages  well   known 

1.  In  Milford  V.  Godfrey,  1  Pick,  and  generally  recognized  for  the  pur- 
(Mass.)  96,  thecourt  by  Parker,  C. J.,  pose  mainly  of  celebrating  the  Chris- 
says:  "Finding,  by  an  examination  of  tian  ordinanceof  the  Lord  s  Supper  and 
our  statutes,  that  a  precinct  and  a.  par-  for  mutual  discipline  in  regular  church 
Ish  dilTer  in  nothing  but  name,  both  of  order.  The  church  is  a  voluntary  as- 
them  lieing  corporations  entitled  and  soclation.  not  a  corporation  naraquaii 
required  to  support  public  worship  and  corporation  in  the  usual  sense  in  which 
having  all  the  powers  and  privileges  those  terms  are  used,  but  like  a  corpo- 
necessary  for  that  purpose,  the  terms  ration  in  respect  to  its  powers  to  act  by 
may  be  used  Indiscriminately  in  the  voles  and  by  majorities."  See  also 
course  of  this  opinion."  Weld  v.    May,  9   Cush.   (Mass.)   181; 

In  Gushing  v.  Newburyport,  10  Met.  JelU  v.  Yorkl    10    Cush.  (Mass.)  ]qi; 

'"--■-     thecourtby  Shaw,  C.  J.,  People    v.   Phillips,    1    Den.    (N.  Y.) 


•ays :  "It  niust  be  borne  in  mind  that  a 
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corporation.*  There  are,  however,  three  distinct  bodies  within 
a  religious  corporation  ;  first,  the  church,  consisting  of  officers  and 
communicants;  second,  the  congregation,  which  includes  the 
stated  hearers  and  attendants  on  divine  worship  and  who  are 
competent  to  vote  for  trustees ;  third,  trustees  of  the  society  or 
corporation.*  The  doctrine,  government,  and  worship  of  the 
church  is  governed  and  regulated  by  its  own  rules,  and,  in  order 
to  maintain  its  identity,  strict  adherence  and  subordination  to  the 
church  standards  and  ecclesiastical  judicatories  must  be  maintained. 
In  matters  of  faith  and  doctrine  churches  are  left  to  speak  for 
themselves,  but  where  rights  of  property  are  in  question  courts 
will  interfere ;  therefore  a  priest  cannot  be  prohibited  from  the 
exercise  of  his  profession  by  his  bishop,  without  accusation  or 
hearing,  for  his  right  to  exercise  his  profession  is  his  property.* 

4.  Hinister. — A  minister  is  a  person  who  serves  at  the  altar  or 
administers  the  rites  of  religion.  A  clergyman  is  a  man  in  holy 
orders  or  one  who  is  set  apart  by  ordination  for  the  offices  of  re- 
ligion. A  rector  is  the  clergyman  who  has  charge  of  a  parish 
church — literally  the  governor  of  a  church  ;  the  name  is  usually 
applied  to  the  priest  or  minister  of  the  Protestant  Episcopal 
church.  The  terms  priest,  minister,  clergyman,  and  rector  are 
almost  synonymous.* 

IL  PoBMATiov  Am)  OfiOAKiZATiov — 1.  OrganizatioiL  —  Though 
religious  societies  are  denominated  generally  voluntary  associa- 

1.  Everson  v.  Ellingson,  67  Wis.  646;  duly  ordained  but  one  who  has  been 
Ebaugh  V.  German  Ref.  Church,  3  £.  D.  duly  inducted  and  licensed  to  preach  bjr 
Smith  (N.  Y.)  60;  Wheaton  v.  Gates,  the  bishop.  To  preach  ia  any  other 
18  N.  Y.395;  Baker  v.  Fales,  16  Mass.  parish  than  his  own  he  must  have  the 
503;  Stebbins  t/.  Jennings,  10  Pick,  consent  of  his  rector  or  vicar.  Found- 
(Mass.)  172;  McGinnis  v,  Watson,  41  ling  Hospital  v,  Garrett,  47  L.  T.  230. 
Pa.  St.  9;  Sutler  v.  First  Ref.  Dutch  **There  are  various  authorities  to 
Church,  42  Pa.  St.  503.  show  that  a  Roman  Catholic  priest  is 

2.  Robertson  v.  Bullions,  9  Barb.  (N.  also  a  clergyman  in  Holy  Orders."  Per 
Y.)  93;  II  N.  Y.  243;  Lawyer  v  Cip-  Stephen  J.  in  K.v.  Haslehurst,  53  L.J. 
perly,  7  Paige  (N.  Y.)  279.  In  Petty  M.  C.  129.  See  also  Bird  v.  St.  Marks 
V.  Tooker,  21  N.  Y.  270,  the   court,   by  *  Church,  62  Iowa  567. 

Selden,  ].,   said:  "These    two    bodies,  But    a   clergyman    of    the     Baptist 

viz:  the  corporation  and  the  church,  al-  church  is  not    a    minister   within    the 

though  one   may  exist  within  the  pale  meaning   of   the  statute.      People    v, 

oft.he  other,  are  in  no  respect  correlative.  Peck,  11  Wend.   (N.  Y.)  604,  27    Am. 

The  objec^^s  and  interests  of  the  one  are  Dec.  184. 

moral  and  spiritual,  the  other  deals  ex-  A  regular  clergyman,  however,  means 

clusively  with  things  temporal  and  ma-  not  only  a  clergyman  of   the  church  of 

terial.''  England,   but  also  one   who   has   been 

8.  Gable  t;.  Miller,  10  Paige  (N.  Y.)  duly  licensed  to  perform  duty.    A  regu- 

627;    Miller  v.    Gable,   2  Den.  (N.  Y.)  lar  minister  of  any   dissenting  congre- 

492;    Chase  v.  Cheney.  58  111.  538;  11  gation  is  one  who*^  has    been   ref^ularly 

Am.  Rep.  95;    White    Lick  Quarterly  invited   by  the  congregation  to   accept 

Meeting    v.     White    Lick    Quarterly  the  office  of  their  minister  and  who  ac- 

Meeting,  89  Ind.  153;  First  Presbyterian  cepts   that  office.    Per  Meller  J.  in  Rex 

Church  V,  Wilson,  14  Bush  (Ky.)  252.  v,  Oldham,  38  L.J.  Q^B.  125;  10   B.  & 

4.  Tyler  Am.  Eccl.  Law,  p.  101.  S.  193;  L.  R.  4  Q^^B.  290;  2  L.  R.    Dig 

A  regular  clergyman   of  the  church  4608;  Kibbe  v.  Antram,  4  Conn.  139. 

of  England  means'  one  who  is  not  only  The  meaning  of  **8tated  and  ordained 
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tions,  statutes  have  been  and  were  early  passed  in  most  of  the 
States  providing  for  their  incorporation.  These  must  be  consulted 
to  discover  the  details  required  in  each  State.' 

Where  the  statute  requires  a  certificate  of  incorporation,  such 
certificate  \%  prima  facie  evidence  of  the  truth  of  recitals,  where 
subsequent  user  of  corporate  rights  is  shown.* 

If,  at  an  election  of  church  trustees,  the  parties  interested  had 
actual  notice  of  time  and  place,'  and,  if  the  election  was  fairly 
conducted,  it  maybe  valid,  even  though  the  statute  has  not  been 
exactly  complied  with,*  The  act  of  a  religious  society  in  admit- 
ting or  refusing  to  admit  members  is  not  subject  to  control  by 

minister  of  the   gospel,"  l«  deflned   In  jja;  M.  E.  Union  Church  v.  Pickett,  13 

Ligonia  v.  Buxton,  1     Me,  103,  11  Am.  Barb.  {N.  Y.)  436;  People  v.   Keeie,  37 

Dec.  46.  Hun   (N.  Y.)  483;   First  Bnptlst  Soc. 

1.  Kulinski  f.  Dambrowskl,  19  WU.  ^    R"P«lee,    16    Wend.    (N.  Y.)   605; 

109;  Everson  ir.  Elltngaon,  7J  WU,l4a;  Weiland    Canal   Co.  v.    Hathawaj,  S 

St.  Luke's  Church  v.  Slack,   7   Cush.  Wend.  (N.  Y.)  480;  s*  Am.  Dec.  ji. 


(Mass.)  jj6;A«ornej' Gen,  v.   Clergy  Where  slatutorv   provinlons 

Soc.,  8  Rich.  Eq.  (S.  Car.j  190;  Wileon  complied  with  except  that  the  certifi- 

['.  Perrv,  19  W.  Va.  169.  cate  required  Is  recorded  in  the  record- 

Pailali  "-r* '"*""""  li>  KMaaohmatta.  er't  office  instead  of  that  of  the  count/ 

— The  following  cases  deal  with  ques-  clerk,  the  error  does  not  prevent  the  in- 

tioni  of  parish  organization  under  the  corporation.     />   re   Arden's    Will,    1 

early    Massackutrtu     statute  :       Flr«t  Cow.  (N.  Y.)   159;  but  «ec  Ferraria  u. 

Parish    in    Sutton    v.    Cole,    3    Pick.  Vasconcelles,  23  111.  456. 

(Mass.)    131;   Oakei  v.   Illll,   10  Pick.  A  certi(icaterec<ting"Manhattanvme 

(Mass.)    333;    14    Pick.    (Mais.)    44a;  Presbyterian    Society"   complies   with 

Fisher  V.   WMtnan,   13   Pick.    (Mass.)  the  requirement  that  it  shall  give  the 

;   First  Parish  in  Stearns,  31  Pick,  name  by   which  the   trustees  shall  be 


?S 


48;  Ludlow  V.  Sikes,  19  Pick,  called.     Lynch  v.   PfelRer, 

(Mass.)  317:  Reynolds  u.  New  Salem,  33;  People  «.  Keese,  17   Hun  (N.  Y.) 

6  Met.  (Mass.)  mj.  )^3.    The  certificate  Is  good  even  if  the 

t.  Reformed  Dutch  Church   v.  Har-  seal    fs   accidentally    lost.     St.   Jacob* 

der,   58   Hun.  (N.  Y.)  60^;   Stokes  n.  Lutheran    Church   v.   BIy,  73   N.   Y. 

Schwab,  56  N.  Y.  Super.  Ci.   \%i\  At-  313;   First   Baptist  Soc.  n.  Rapalee,  16 

tomey  Gen.  f.  Dutch  etc.  Church,  36  Wend.  (N.  Y.)  605.      But  nee  Buffalo 

N.  Y.  451;   M.   E.    Union   Church   v.  etc.  R.  Co.  r.Cary,  j6N.  Y.  78. 

Pickett,    33    Barb.    (N,  Y.)  436;   Van  Where  a  rcHgious   corporation   pur- 

Buren  n.   Reformed   Church.  63  Barb,  chases   land   and  buildings  and  estab- 

(N.  Y.)  49s;  Methodist  Episcopal  Soc.  tlshes   a  mission    church    and  Sunday 

V.Lake,  51  Vt.  353;' First  Evangelical  school,    which    becomes     strong    and 

etc.  Church  f.  Rechlln.  49  Mich.  515;  numerous  enough  to  be  organized  as  a 

Baltimore  etc.  R.  Co.  v,   FifUi  Baptist  separate   religious   society   and   are  so 

Church,  137  U.  S.  ffA.  organized   and   incorporated,  the   new 

Oorporata  OrfaniiaUon  la  Raw  Turk;  corporation   does  not  thereby   brcome 

OartUesta,  eto.— In  Ne-w  Tork  (he  fact  vested  with  any  rights  in  the'  premises 

of  Incorporation  must  be  proved  by  the  occupied,  to  the  exclusion  of  the  orlgl- 

certificate,   or  its  absence  must  be  ac-  nal  church.      Alexander   Presbyterian 

.counted  tor.     The  record  of  the  certifi-  Church    v.    Presbyterian   Church,    4^ 


cate  is  not  enoueh.    Jackson  v.  Leg-     How.  Pr.  (N.  Y.)  311. 

Ett,   7    Wend.  (N.  Y'^.)    377;    but  see         a.  People  t>.  Peck,  11 
re  Arden's   Will,   1  Cow.   (N.  Y,)     601;  37  Am.  Dec.  104- 


159;  Stoke*  H.  Schwab,  %(>  N.  Y.  Su-  1.  Bethany  v.  Sperry,  10  Conn,  joo, 

per.  Cl  III;  Reformed   Dutch  Church  but    see    Weber    i>.    Zimmerman,    aa 

Harder,  58  Hun  (N.  Y.)  60s;  Lvnch  Md.  156;   WIggio  -u.  Freewill   Baptist 

N.   Y.  33;  AltomeT  Church,  8  Met.   (Mass.)  301;   Laddie 

c.  Church.  36  N.  Y.  Clements,  4  Cush.  (Mass.)  476. 
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the  civil  courts.*  A  by-law  requiring  a  two-thirds  vote  to  repeal 
a  by-law  may  be  repealed  by  a  majority  vote  *  A  change  in  the 
constitution  of  a  church  can  b^  made  only  in  the  manner  therein 
provided ;  any  change  made  otherwise  is  invalid  and  of  no  effect.' 
It  has  been  held  that  a  special  meeting  of  the  trustees  of  a  religi- 
ous corporation  called  without  stating  the  business  of  the  meeting 
and  with  at  least  two  trustees  absent  can  do  no  valid  act.*  A 
member  of  a  religious  society  cannot  be  dropped  without  a 
hearing.* 

Parol  evidence  as  to  the  number  of  members  of  a  church  enti- 
tled to  vote  at  an  election  of  trustees  is  admissible,  even  though 
there  be  a  register  kept  of  the  names  of  the  stated  hearers  and  of 
the  times  when  they  became  such. 

A  religious  corporation  de  facto  may  be  established  either  by 
charter  or  by  user  of  corporate  powers.^  Where  subscriptions 
are  made  toward  the  support  of  a  minister  of  a  particular  denom- 
ination whenever  his  services  can  be  procured,  an  unincorporated 
religious  society  Avill  not  thereby  be  formed. 

The  acceptance  of  a  charter  must  be  by  an  act  of  the  society 
as  a  body  at  a  regular  meeting  called  for  that  purpose;  the 
individual  assent  of   the  members  is  not  sufficient.* 

Congress  may  annul  a  territorial  church  charter.®  A  charter  will 
be  refused  to  a  church  with  a  name  so  like  that  of  another  church 

1.  Richardson  v.  Union  Congrega-  ject  to  anj  irregularitjr  in  their  organ- 
tional  Soc,  58  N.  H.  187;  Hardin  v.  ization  or  any  subsequent  abuse  of 
Second  Baptist  Church,  51  Mich.  137;  their  powers  not  connected  with  such 
47  Am.  Rep.  555.  dealing.     As  long  as  these  are  over- 

2.  Richardson  v.  Union  Congrega-  looked  or  tolerated  by  the  State,  it  is 
tional  Soc,  58  N.  H.  187;  Miller  v,  not  for  individuals  to  call  them  in  ques- 
English,  21  N.  J.  L.  317,  and  see  At-  tion."  In  Whitmore  v.  Fourth  Cong, 
torney  Gen'l  v.  Geerlings,  55  Mich.  562;  Soc.  in  Plymouth,  2  Gray  (Mass.)  306, 
Ehrenfeldt*s  Appeal,  loi  Pa.  St.  180.  the  court  by  Metcalf.  J.,  said:  "It  was 

8.  Rottman  V.  Bartttng,  22  Neb.  375;  not  necessary,  upon  the   pleadings  in 

Dahl  V.  Palache,  68  Cal.  248.  the  case,  for  the  plaintiff  to  prove  that 

4.  Maclaury  t>.  Hart,  k>  N.  Y.  Supp.  the  defendants  formally  accepted  their 

135 ;    Downs  v,  Bowdoin  Square  Bap-  act  of  incorporation    and    were   duly 

tist  Soc,  148  Mass.  135.  organized  under  it.    They  have  acted 

6.  Gray    v.    Christian    Society,    237  as  a  corporation  for  many  years  and 

Mass.  329;  50  Am.  Rep.  3x0.  cannot  now  avoid   their  contracts  by 

6.  In  M.  E.  Union  Church  v.  Pick-  denying  their  legal  capacity  to  make 
ett,  19  N.  Y.  482,  the  court  by  Selden,  them."  Middlesex  etc.  Manufacturers 
J.  said:  "Two  things  are  necessary  to  v,  Davis,  3  Met.  (Mass.)  138;  Narra- 
be  shown  in  order  to  establish  the  ex-  gansett  Bank  v.  Atlantic  Silk  Co.,  3 
istence  of  a  corporation  de  facto^  viz.  Met.  (Mass.)  988:  Christian  Soc.  in 
I.  The  existence  of  a  charter  or  some  Plymouth  v.  Macomber,  5  Met.  (Mass.) 
law  under  which  a  corporation  with  the  155;  Jones  v.  Cary,  6  Me.  448;  Lang- 
powers  assumed  might  lawfully  be  don  v.  Plymouth  Cong.  Soc.,  12  Conn, 
created ;  and,  2.  A   user  by  the  party  x  13. 

to  the  suit  of  the  rights  claimed  to  be  7.  Shortz    v,   Unaugst,  3    W.   &  S. 

conferred  by  such  charter  or  law.     (U.  (Pa.)  45. 

S.  Bank   v.   Steams,  15  Wend.  (N.  Y.)  8.  As   by   Untied  States  zicX  March, 

314.    The  rule  established  by  law  as  1877,  annulling  the  charter  granted  by 

well  as  by  reason  is,  that  parties  recog-  the  Territory  of  Utah  to  the  Mormon 

nizing  the  existence  of  corporations  by  church.    U.  S.  v.  Church  of  Jesus  Christ 

dealing  with  them  have  no  right  to  ob-  etc.,  ^  Utah  361. 
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in  the  same  place  that  confusion  might  arise  between  them.^ 
Change  or  alteration  in  a  church  name  will  not  affect  its  identity. 
The  question  of  identity  is  one  of  intention.* 

2.  dualifloationa  of  Members—^.  In  General;  Age,  Creed,  etc. 
On  first  organizing  a  religious  society,  in  the  absence  of 
statute,  the  persons  entitled  to  vote  are  the  male  adults  belong- 
ing to  the  church  congregation  or  society,  who  have  statedly 
worshiped  with  it  and  who  have  formerly  been  considered  as 
belonging  to  it.* 

Public  profession  of  the  faith  of  the  church  which  is  attached 
to  any  religious  society  and  submission  to  its  government  and 
discipline  are  usual  requirements  of  membership ;  conformity  to 
these  requirements,  stated  attendance  on  divine  worship  with  its 
members,*  or  contribution  to  its  support  by  renting  a  pew  or 
otherwise  may  be  sufficient  to  constitute  a  member.* 


\1 

^ 


1.  In  re  First  Presbyterian  Church,  rears   was  entitled   to   vote.    Com.   v. 

a  Grant's  Cas.  (Pa.)  240.  Cain,  5  S.  &  R.  (Pa.)  510. 

8.  Trinity  Church  v.  Hall,  22  Cono.  Where  a  charter  conferred  the  right 

125;    First  Society  r.  Brownell,  5  Hun  to  vote  on  "contributing  members,  be • 

(N.    Y.)   464;    Everson   v.    Ellingson,  ing  communicants,"  and  a  subsequent 

67  Wis.  634;  Neale  v,  St.  Paul's  Church,  confirming    statute    declared    that    no 

8  Gill  (Md.)   ii6;  Merwin  v.  Camp,  3  person    could    vote    who    was    under 

Conn.  35;  Meyer  v,  German  Evangeli-  eighteen  years  of  age,  it  was  held  that 

cal  etc.  Church,  37  Minn.  241.  it  was  not  necessary,  to  entitle  a  mem- 

In  Pennsylvania^  notice  of  applica-  ber  to  vote,  that  he  should   have  taken 

tion  to  change  the  name  of  a  corpora-  the  sacrament  after  the  age  of  eighteen 

tion,  religious  or  other,  must  be  given  years.    Weckcrly  v,  Geyer,  11  S.  &  R. 

to  the  auditor-general   before  proceed-  (Pa.)  35. 

ings  for  the  purpose  can  be  had.     In  re  Where   a    charter   included    certain 

First  Presbyterian  Church,  107  Pa.  St.  persons,  "with  their  families,"  as  mem- 

543.     And  it  is  not  necessary  that  all  bers  of  a  religious  society,  it  was   held 

the  corporators  should  be  heard  on  such  that  minor  sons  became  thereby  mem- 

applications.      Watkins   v.    Wilcox,  4  bers  of  the  society  and  continued  to  be 

Hun  (N.  Y.)  220.  such,  even    after  arriving  at   age,  and 

8.  Robertson    v,   Bullious,  1 1  N.    Y.  until  they  changed  their  membership  in 

J43;    Baker    v.    Fales,    16   Mass.  488;  some    manner     provided     by    statute. 

Sparrow  v.  Wood.  16  Mass.  457;  Oaks  Bradford  v,  Cary,  5  Me.  ^39. 

V.  Hill,  10  Pick.  (Mass.)  333;  People  v.  4.  Den  v.  Bolton,  12   N.  J.  L.  206, 

Tuthill,  31  N.  Y.  550.  the  court  by   Ewing,  C.  J.,  said:  "To 

If  it   appears  that   at  a  meeting  at  constitute  a  member  of  any  church,  two 

which  the  organization  was   perfected  points   at   least  are   essential,   without 

only  male  members  were  present  while  meaning  to  say  that  others  are  not  so : 

female  members  had  a  right  to  be  there  a  profession  of  its  faith  and  a  submis- 

but  were  not  excluded,  the  meeting  is  sion  to  its  government.     Simply  hold- 

not   illegal.     And    in    the   absence   of  ing  the  same  faith  without  submitting 


to  the  government  and  discipline  of  a 
church  cannot  make  or  keep  a  man  a 
member  of  that  church."  See  also 
Baker  v.  Fales,  16  Mass.  488;  Oakes  v. 
Hill,  10  Pick.  (Mass.)  333;  Keith  v. 
Howard,  24  Pick.   (Mass.)  292;  Wine- 


minister,  elders,  and  deacons,  two 
members  of  the  congregation  may  pre- 
side as  chairman  and  assistant  chair- 
man. Lynch  v,  PfeifFer,  no  N.  Y.  33. 
Where  the  charter  of  a  church 
directed  that  at  the  election  of  its  min- 
ister, wardens  and  vestrymen  no  person  brenner  v.  Colder,  43  Pa.  St.  244. 
should  vote  who  had  not  been  regularly  6.  In  First  Baptist  Church  v. 
admitted  as  a  member  of  the  church  Witherell,  3  Paige.  (N.  Y.)  296,  the 
for  twelve  months  prior  to  the  election,  court  by  Walworth,  Ch.,  said:  "Over  the 
it  was  held  that  no  person  whose  pew  church  as  such  the  legal  or  temporal 
rent   was  more  than  two  years  in  ar-     tribunals  of  this  State  do  not  profess  to 
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The  question  whether  one  belongs  to  a  church  is  usually  a 
mixed  question  of  law  and  fact.^ 

One  who  as  a  contributor,  etc.,  is  entitled  to  vote  at  a  parish 
meeting  cannot  be  denied  that  right  by  the  vestry's  refusal  to 
receive  further  contributions  from  him.*  As  a  member  of  the 
vestry  the  rector  is  entitled  to  vote  in  the  election  of  a  person  to 
fill  a  vacancy  therein.* 

Church  membership  is  not  terminated  nor  tenure  of  office 
affected  where  a  moderator  of  a  synod  participates  in  the  union 
Mrith  another  body  of  Christians  of  the  church  to  which  he 
belongs.*  The  formation  of  another  minor  society  for  the  in- 
struction of  a  portion  of  the  main  society  is  wot  per  se  a  separa- 
tion from  the  main  society,  though  the  subordinate  society  has 
a  minister  and  officers  of  its  own.*  The  legislature  is  not  pre- 
vented from  setting  off  the  members  of  one  religious  corporation  to 
another,  whether  of  the  same  denomination  of  Christians  or  not.* 

b.  Citizenship. — In  the  absence  of  statutory  regulations  the 
general  rule  as  to  citizenship  of  members  is  the  same  rule  as  that 
which  governs  the  citizenship  of  members  of  municipal  corpora* 
tions  ;  they  must  be  males  of  full  age  who  have  belonged  to  the 
society  for  a  specified  time  and  who  have  made  public  profession 
of  adherence  to  the  faith  of  the  society.  The  statutes  of  each 
State  must  be  consulted  for  the  details.^ 

have  anjr  jurisdiction  whatever  except  Shannon   v.  Frost,   3  B.   Men.  (Kj.) 

«o  far  as    is   necessary  to   protect  the  253. 

civil  rights  of  others  and   to  preserve  A    member  who  has  acquired    the 

the  public  peace.     All  questions  relat-  right  to  sepulture  cannot  compel  res- 

ing  to  the  faith  and  practice  of  the  church  toration  to  membership  on  the  ground 

and  its  members  belong  to  the  church  that  by  expulsion  he  has  been  deprived 

judicatories  to  which  they  have  volun-  of  his   acquired  right.      State  v.  He- 

tarily  subjected   themselves     ...     I  brew  Congregation,  31  La.  Ann.  205; 

confess  I  have  always  entertained  seri-  33  Am.  Rep.  217. 

ous  doubts  whether  any  civil  tribunal  in  1.  People  v,  Keese,  27  Hun  (N.  Y.) 

this  State  could  interfere  to  prevent  the  483. 

majority   of  the  corporators  in   a  re-  S.  State  v.  Trinity  Church,  45   N.  J. 

ligious   society  from  introducing    such  L.  230. 

changes  in  the  doctrine  or  modes  of  8.  Neetson*s  Appeal,  105  Pa.  St.  180. 

worship  in  their  churches  as  they  might  4.  People  v,  Farrington,  22  How.  Pr. 

deem  expedient,  and  which  they  could  (N.  Y.)  294. 

introduce  through  their  trustees  elect-  B.  Weckerley  v,  Geyer,  11    S.  &  R. 

cd  in  the  manner  prescribed  by   law."  (Pa.)  35. 

And    see    Gage    v.   Currier,    4   Pick.  6.  Thaxter  v.  Jones,  4  Mass.  570. 

<Mass.)  399.  It  was  adjudged  in  Isham  v.   First 

In  the  Presbyterian  church,  election  Presbyterian    Church,    63    How.    Pr, 

of  trustees  can  be  made  only  by  those  (N.  Y.)  465,  that  where  a  Presbyterian 

who  contribute  their  just  proportion  to  clergyman  adopted  and  advocated  re- 

the  necessary  expenses  of  tlie  church,  ligious  views  at  variance  with  Presby 

State  V.  'Crowell,  9   N.  J.   L.  391.  terian  standards,  the  trustees  were  au- 

And    see     East     Norway     Lake    etc.  thorized    in    excluding    him    from  the 

Church  V,  Halvorson,  42  Minn.  503.  church  edifice. 

Members  who    have  been   expelled  7,  Sumner    v.  First  Parish,  4  Pick. 

cannot  maintain  a  suit  in  relation  to  (Mass.)  361;  Gage  f.  Currier,  4   Pick. 

church  property  nor  vote  for  trustees;  (Mass.)  399;  Holbrook  xf.  Holbrook,  1 

nor  can  the  court  help  them  by  inquir-  Pick.  (Mass.)   24S;    Kniskern   v.   Lu- 

ing  into  the  propriety  of  the  expulsion,  theran  Churches,  i  Sandf.  Ch.  (N.  Y.) 
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3.  Tenets  of  Belie£ — If  property  has  been  conveyed  to  a  society 
for  the  support  of  certain  specified  forms  of  worship  or  of  stated 
doctrines  of  belief  it  cannot  be  devoted  to  the  support  of  any 
different  forms  or  doctrines,  even  with  the  consent  of  a  majoritj^ 
of  the  members  of  the  society,  unless  the  conveyance  admits  of 
such  a  change  of  purpose.' 

But  where  both  parties  to  a  division  adhere  to  the  tenets, 
doctrines,  and  discipline  of  the  organization  the  property  may  be 
divided  between  them  proportionately  to  the  number  of  their 
members  at  the  time  of  separation.^ 

An  essential  change  of  doctrine,  either  by  itself  or  accompanied 
by  other  conduct,  as  willful  neglect  of  duty  or  immoral  or  criminal 
conduct,  is  sufficient  to  dissolve  the  ministerial  and  parochial 
relation  between  a  minister  and  his  church  and  congregation.' 

m.  Chuxch  Gotzbnkent  aid  CortboIu — Every  person  entering 
a  church  impliedly,  if  not  expressly,  covenants  to  conform  to  its 
rules  and  to  submit  to  its  authority  and  discipline.* 

The  society  may  prescribe  such  rules  as  it  thinks  proper  for  the 
preservation  of  order  at  public  service,  and  may  use  necessary  force 
to  remove  a  person  willfully  violating  such  rules.*  And  where  a 
member  of  the  congregation  interrogates  a  priest  with  regard  to 
allusions  made  during  his  sermon  and  refuses  to  desist  when 
commanded  to  do  so  by  the  priest,  sufficient  force  may  be  used 
for  his  removal.* 

To  disturb  a  religious  meeting  is  a  common-law  offense ;  and 
is  dealt  with  also  by  local  statutes.* 

439;    Miller  V.  Gable,  a   Den.  (N.  Y.)  Catholic  Congregational  Soc.,   k  Pick. 

4qi,  (Mass.)  469;   Averj-  v.  Tyrlngham,  3 

1.  Miller  i'.  Gable,  1   Den.  (N.  Y.)  Mace.    160;   3  Am.  Dec.   105;  Burr  v, 

491;  Bakerv.  Ducker,  •jt^CaX.yb^.  And  First  Parish,  9  Mass.  177. 

•ee  Morville  v.  Fowle,  144  Mass.  log.  In  McGuire  v.  St.  Patrick'*  Cathe- 

1.  Ualev.  Everett,  53   N.   H.  9;   r6  dral  (Supreme  Ct.),  3  N.  Y.  Supp.  781, 

Am.  Rep.  Sa.     In  this  case  it   was  laid  it  was  held  that  whether  a  person  died 

that.  In    Netv    Hamfshirt.   the    term  in   the   faith   of  the   Roman    Catholic 

"Protestant"  means  all  Christians  who  church  so  as  to  entitle  him  to  burial  in 

den/    the    authority    of   the   Pope  of  a  Roman  Catholic   cemelery  is  not  a 

Rome,  hut  does  not  include  Mahome-  question  for  civil  courts  but  for  ecclesi- 

dans,   Tews,  infidels,   deists,  theista,  or  astical  courts  to  decide. 

free  religionists,  though  (he  latter  may  4.  Lucas  v.  Case.  7  Bush  (Kji.)  197; 

be  Unitarians,  or  Pagans.                       '  Juker  v.  Com.,  30  Pa.  St.  484. 

In  the  same  case  it  was  said  that  to  S.  McLaln  v.  Matlock,  7  Ind.  515;  6j 

find  the  religious  opinions  of  a  Congre-  Am.  Dec.  746. 

gational  society,   we  must  look  at  the  As  to  the  right  of  a  society  to  eject 

creed,  or  confession,  ordoctrines  of  the  a  member  from  its  meeting-house,  see 

church   with    which    it    is   connected,  Howard  v.  Hayward,  10  Mel.  (Mass.) 

which  Is  the  center  and  foundation  of  40$. 

thewhole.     And  this  is  true  of  Baptists,  «.  Wall  !>.  Lee,  34  N.  Y.  149;   New 

Orthodox    Congregationatists,   Liberal  York  Protestant  etc.  School   ii.  Davis, 

CoDgregationalists,    Unitarians,    Uni-  31  N.Y.  593;  Hale  ti.  Everett,  53  N.  H. 

Tersalists  and  others.  71;  16  Am.  Rep.Sl. 

B.  Sheldon  v.  Congregational  Pariah,  f .  See  Disturbing  Mebtings,  vol 

14   Pick.    (Mass.)   186;    Thompson   v.  5,  p.  711. 
7Sl' 


Churah  Ctovenuntnt       RELIGIOUS  SOCIETIES.  and  Go&tnL 

Submission  of  a  doctrinal  point  made  in  accordance  with  the 
contract  of  association  of  a  religious  body  to  the  proper  judicatory 
is  binding,  and  the  findings  of  such  judicatory  are  conclusive  on 
^he  civil  courts  ;  what  the  doctrinal  standard  is  must  be  determined 
by  reference  to  the  rules,  constitution,  or  by-laws  of  the  congre- 
gation.* 

Church  judicatories  may  excommunicate  a  member  of  the 
church  ;  and  he  thereupon  loses  his  rights  as  a  corporator,  if  the 
church  has  been  incorporated.  In  the  Dutch  Reformed  Church 
the  judicatories  are  the  consistory,  classis,  and  synod,  and  an 
appeal  lies  from  the  first  named  through  to  the  last.* 

A  change  in  the  corporate  name  does  not  interfere  with  the  con- 
tinuity or  identity  of  the  corporation  so  as  to  prevent  its  holding 
corporate  property  previously  acquired.^  But  where  religious 
organizations  have  subordinate  branches  the  subordinate  cannot 
dissolve  its  connection  with  the  principal  without  permission.*  A 
synod  has  no  power  to  excind  a  constituent  church ;  a  regular 
judicial  decree  is  necessary  to  complete  the  forfeiture  of  the 
church's  rights.* 

A  mere  resolution  to  secede  from  a  religious  society  without 
any  action  by  its  higher  authorities  does  not  deprive  any  member 
of  membership.® 

In  an  organization  governed  by  a  select  body  of  its  own  mem- 
bers the  act  of  the  majority  is  ordinarily  the  act  of  the  whole.'' 
But  a  church  cannot  be  bound  by  the  action  of  the  trustees 
beyond  the  express  powers  granted  them.® 

A  sentence  of  excommunication  from  the  fellowship  of  a 
religious  organization,  whether  performed  with  authority  or  with- 
out, cannot  impair  a  person's  civil  rights.®  And  civil  courts  can- 
not determine  whether  or  not  the  opinions  of  expelled  members 
are  inconsistent  with  the  standards  of  the  society.'® 

1.  Easl  Norway  Lake  etc.  Church  v,  (Pa.)  203;  Den  v.  Pilling,  24  N.  J.  L. 
Halvorsen,  42  Minn.  503;  contra  Tubbs    653. 

V.  Lynch,  4  Harr.  (Del.)  521.  8.  Miller  r.  Church,  4  Phila.  (Pa.) 

2.  German  Ref.  Church  v.  Seibert,  3  48;  Bailey  v.  M.  E.  Church,  71  Me.  472. 
Pa.  St.  282;  Den  r*.  Bolton,  12  N.  J.  L.  And  where  a  by-law  provided  "and 
206.  And  those  not  satisfied  with  the  generally  to  manage  the  business  of  the 
decision  cannot  avoid  its  effect  by  society,  expending  only  such  sums  of 
changing  their  allegiance.  Den  T^  Bof-  money  as  the  society  shall  place  at 
ton,  12  N.J.  L.  206.  their  disposal,"  it  was   held    that    the 

3.  Meyer  v.  German  Evangelical  etc.  standing  committee  so  empowered  had 
Church,  37  Minn.  241;  Gibson  v.  Arm-  no  authority  to  employ  counsel  to  de- 

,  strong.  7  B.  Mon.  (Ky.)  481.  fend  the  society.      Child  v.  Christian 

4.  Vasconcelles  v.  Ferraria,  27  111.  Society,  144  Nfass.  473.  But  a  com- 
237;  Schmorr's  Appeal,  67  Pa.  St.  138;  mittee  of  the  church  appointed  for  that 
Lucas  V.  Case,  9  Bush  (Ky.)  297;  purpose  may  bring  suit  in  its  own 
Ehrenfeldt*s  Appeal,  loi  Pa   St.  186.  name.     Shannon  v.  Frost,  3  B.  Mon. 

6.  McAulev's  Appeal,  77  Pa.  St.  397.  (Ky.)  253. 

6.  Den  v.  billing,  24  N.  J.  L.  653.  9.  Fitzgerald  v.  Robinson,  112  Mass. 

7.  Wehr  v.  German  etc.  Congre-  371;  Grosvenor  v.  United  Soc.  of  Be- 
gation,  47     Md.    177;     East     Norway  lievers,  118  Mass.  78. 

Lake  etc.    Church    v,    Halvorsen,   42         10.  Grosvenor  v.  United  Soc.  of  Be 
Minn.  503;   Skilton  v.  Webster,  Bright     lievers,  118  Mass.  78. 
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Where  a  charter  of  a  religious  society  enjoins  the  duty  of 
annual  elections  of  trustees,  fixing  the  time  at  which  they  shall  be 
held,  but  is  silent  as  to  the  mode  of  conducting  them,  the  cor- 
poration may  provide  by  a  by-law  for  the  mode  of  performance ; 
but  where  no  such  by-law  has  been  adopted,  a  long  established 
usage  will  govern,* 

A  church  edifice  erected  by  voluntary  contributions  and  under 
agreement  that  it  shall  be  used  only  for  certain  specified  purposes 
cannot  be  sold  without  adequate  reason  therefor,  and  where  the 
effect  would  be  to  divert  the  funds  arising  from  the  sale  to  differ- 
ent  purposes." 

IV.  Reutioh  to  Faroe:  Ekflotkbht ;  Coiifsfutiot ;  Oo- 
KUBAL.  — The  minister  cannot  be  called  and  settled  by  the  com. 
municants  only,  if  he  is  to  receive  his  support  or  compensation 
from  pew  rents  or  from  the  subscriptions  or  contributions  of  the 
stated  hearers  in  the  congregation.*  The  call  must  be  ratified  by 
the  congregation  or  society,  and  the  ratification  must  be  made 
at  a  regular  meeting  of  the  society  duly  called  for  that  purpose 
according  to  custom  and  usage.  Thus  only  can  the  revenues  of 
the  society  De  reached  and  applied  to  the  support  of  the  minister.* 
It  is  necessary  that  the  vote  of  the  corporators  fixing  the  salary 
be  ratified  by  the  trustees  or  a  majority  of  them  before  the 
revenues  of  the  church  or  society  can  be  devoted   to  the  support 

1.  Juker  V.  Com.  lo  Pa.  St.  484.  The  election  iTiEpeclom  are  the  of- 
It  was  held  In  St.  Luke's  Church  v.  fleers  whose  dutv  il  is  to  pass  upon  the 
Mathews,  4  Desaus.  (S.  Car.)  578,  6  qualifications  of  member*  when  they 
Am.  Dec.  61  g.  thatabv-law  requiring  offer  to  vote.  Atler  thej' have  received 
payment  of  a  certain  sum  as  a  voting  the  vote  ol^  an  elector  they  cannot 
qualification  was  illegal;  but,  where  an  throw  it  out  on  the  ground  that  he  was 
election  was  held  under  such  a  by-  not  qualified  to  vote.  Ilarlt  r.  Harvey, 
Uwand  a  vestry  chosen,  who  appoint-  33  Barb.  {N.  Y.)  55;  People  v.  Peck, 
ed  a  minister  with  a  certain  salary,  it  11  Wend.  (N.  Y.)  604  ;  27  Am.  Dec.  104. 
was  held,  in  an  action  by  him  to  recov.  ».  Avery  r.  Baker,  J7  Neb.  388;  Hen- 
er  the  salary,  that  the  contract  having  drickson  V.  Decow,  i  N-  J.  Eq.  577. 
been  made  with  officerf  dt  facto  and  Where  members  of  a  relrgious  so- 
H'ithoul  collusion  he  was  entitled  to  ciely,  incorporated  and  organised  un- 
recover.  der  a  national  church  to  teach  ihe  gos- 
A  majority  of  the  members  need  not  pel  according  to  the  doctrines,  rules, 
be  present  in  order  to  constitute  a  cor-  and  tenets  of  that  church,  purch«scd  a 
porate  meeting  of  a  religious  society,  parsonage  with  funds  contributed  by 
tho^e  present  at  a  regullr  meeting  con-  themselves,  it  was  held  that  a  eood 
stitute  a  quorum  and  a  majority  of  cause  of  action  arose  in  their  lavor 
them  can  act.  against  other  members  who  procured 
Madison  Ave.  Baptist  Church  v.  the  name  of  the  corporation  to  be 
Baptist  Church.  31  How.  Pr.  {N.  Y.)  changed  for  fraudulent  purposes  and 
335.  diverted  the  property  from  its  intend- 
Where  the  charter  prescribes  the  ed  use.  Baker  v.  Ducker,  79  Cal.  361;. 
mode  of  calling  a  corporate  meeting,  3.  Lawyer  jp.  Cipperly,  7  Paige  (N. 
any  variation  from  Ihe  mode  renders  Y.)  s8i;  Tyler's  Am.  Eccl,  Law,  p.  toa; 
the  meeting  Illegal  and  its  action  in-  Burr  t.  First  Parish,  9  Mass.  397;  Bl«- 
valld.  Weber  t.  Zimmerman,  a  Md.  bee  i-.  Evans,  4  Me.  375- 
1(6;  Wiggin  v.  Freewill  BaptiM  *.  Tyler's  Am.  Eccl.  Law,  p.  104; 
Church,  8  Met.  (Mass.)  301 ;  Ladd  v,  Robertion  v.  Bullions,  9  Barb-  (N.  Y.) 
Clement*,  4  Cush.  (Masa.)  476;  bult«e  64;  Flrat  Congregational  Sac.  «.  Swan, 
Rethany  v.  Sperrv.  10  Conn.  300.  1  Vt  ua. 
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of  the  minister.  *  Unless  the  salary  be  regularly  and  legally 
fixed  in  the  manner  indicated  the  trustees  should  withhold  their 
assent  to  the  call.* 

Where  the  trustees  neglect  to  apply  the  revenues  of  the  society 
to  pay  the  minister's  salary  he  may  recover  it  in  an  action  against 
the  corporation.* 

Where,  however^  certain  members  of  the  society  bind  them- 
selves by  written  agreement  with  the  trustees  to  assume  the  pay- 
ment of  the  minister's  salary  upon  certain  specified  conditions, 
they  make  themselves  liable  as  in  anv  similar  secular  agreement 
and  until  the  conditions  are  broken.*^  This  obligation  remains 
even  though  the  person  settled  as  minister  be  tried  for  offenses 
which  would  disqualify  him  for  discharging  his  ministerial  duties.^ 
If  the  trial  results  in  a  sentence  of  deprivation,  given  by  the 
proper  ecclesiastical  judicatory,  he  would  thereupon  cease  to  be  a 
minister  and  the  temporalities  of  the  society  could  not  legally  be 
applied  to  his  support  thereafter.^ 

In  New  Yorky  the  trustees  have  the  right  to  employ  the 
minister,  the  check  being  the  right  of  the  society  to  refuse  to 
vote  him  a  salary.'' 

Though  the  relation  of  pastor  and  people  is  purely  an  ecclesiasti- 

1.  Tyler'8  Am.  Eccl.  Law,  p.  io6;  the  action  of  the  trustees  in  employing 
West  V.  First  Presbyterian  Church,  41  a  Presbyterian  clergyman  and  opening 
Minn.  94;  Landers  v.  M.  E.  Church,  97  the  meeting  house  to  his  ministrations. 
N,  J.  117;  Pendleton  v.  Waterloo  This  they  had  a  legal  right  to  do.  The 
Baptist  Church,  49  Hun  (N.  Y.)  596.  trustees  are  the  representatives  of  the 

2.  German  Ref.  Church  v,  Busche,  corporate  body  and  the  statute  invests 
5  Sandf.  Ch.  (N.  Y.)  666;  Lawyers,  them  with  extensive  powers.  They  are 
Cipperly,  7  Paige  (N.  Y.)  281;  First  entitled  to  the  possession  and  manage- 
Baptist  Church  t^  Witherell,  3  Paige  ment  of  all  the  property  of  Ihe  corpora- 
(N  Y.)  298;  Landers  v,  M.  E.  Church,  tion  and  are  empowered  to  exercise  its 
15  Hun  (N.  Y.)  340.  entire  administrative  functions.      The 

8.  Ebaugh  v,  German  Ref.  Church,  legislature  had  been  careful   to    guard 

3  E.  D.  Smith   (N.  Y.)   60.     See    also  against  the  abuse  of  this  authority   by 

Jewett    V.    Thames    Bank,    16    Conn,  providing  that  the  salary  of  the  tninis- 

511.  ter  shall  be  regulated,  not  by  the  trus- 

*.  First  Religious  Soc.  v.  Stone,  7  tees,  but  by  a  majority  of  the  corpora- 
Johns.  (N.Y.)  112.  See  also  Thompson  tors  at  a  meeting  called  for  that  pur- 
V,  Garrison,  22  Kan.  765;  Jones  i;.  pose.  Subject  to  this  important  and 
Mount  Zion  Congregation,  30  La.  Ann.  most  efficient  check,  the  trustees  have 
Pt.  I,  711;  Myers  v.  Baptist  Soc,  38  the  undoubted  power  of  determining  by 
Vt.  614.  whom  the  pulpit  shall   be  occupied,    ft 

6.  Dieffendorf  v.  Reformed  Calvinist  is  quite  apparent  that  this  power  which 

Church,  20  Johns.  (N.  Y.)  12;  Calkins  the  statute  plainly  confers  must  of  ne- 

V.  Cheney,  92  111.  463.  cessi^  give  to  the  trustees  and  a  major - 

6.  Robertson  v.  Bullions,  9  Barb.  (N.  ity  or  the  corporators  when  united,  a 
Y.)  64;  but  see  Bristor  v.  Burr,  lao  N.  virtual  control  over  the  forms  and  or- 
Y.  427.  dinances    to   be  observed."     See    also 

7.  In  Petty  v.  Tooker,  31  N.  Y.  267,  Bouldin  v.  Alexander,  15  Wall.  (U.  S.) 
the    court,    by    Selden   J.,  said:  **The  131. 

change  in  the  character  of  the  congre-  In  Burrel  v.  Associate  Ref.   Church, 

gation    of  which  the   plaintifiTs    com-  44  Barb.  (N.  Y.)  282,  it   was  said   that 

plaint  has  been  brought  about,  not  by  equity  has  no  power  to  control    the  ac- 

the  proceedings  of  the   Presbytery  or  tion  of  church  trustees  in  the  emplor- 

the  resolutions  of  the  society,  but  by  ment  and  pavment  of  a  minister. 
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cal  one  and  ecclesiastical  tribunals  alone  have  cognizance  of  it, , 
yet  the  courts  have  jurisdiction  of  the  civil  contract  for  salary. 
The  dissolution  of  the  contract  by  proper  ecclesiastical  authority 
is  conclusive.' 

A  clergyman  may  be  excluded  by  the  trustees  of  the  society  of 
which  he  is  pastor,  from  using  the  church  edifice  for  the  pro- 
mulgation of  views  at  variance  with  the  articles  of  belief  of  the 
society,  and  it  is  the  duty  of  the  trustees  to  exclude  him.*  But 
trustees  cannot,  without  right  and  solely  at  the  will  of  the  mem- 
bers of  the  church,  close  the  church  against  the  duly  appointed 
preacher.     They  may  be  restrained  from  so  doing  by  injunction.* 

A  "  call"  from  a  Presbyterian  congregation  to  a  minister,  made 
according  to  forma  and  discipline  of  that  church,  and  signed  by 
three  elders  and  a  trustee,  does  not  bind  them  individually  to  pay 
the  minister's  salary,  but  is  the  act  of  the  congregation.*  Until 
the  acceptance  of   the  call  by  the  candidate  the  pastoral  relation 

3.  Connltt  T>.  Ref.  etc.  Dutch  Church,  147,     the  court    said:     "Though     the 

^Lana.  {N.  Y.)  339.  trustees  hold  the    church   property  in 

It  was  held   in   Downs  v.   Bowdoin  trust  for  the  church   and  congregation 

Square    Baptist    Soc,    149  Mass.   135,  itill    it    is    their    possesiion,    and   the 

that  a  corporation   of  proprietors  of  a  courU    are    bound     to     protect    them 

meeting    house     Incorporated     under  against  everj   irregular    and   unlawful 

Stat.  1840,  ch.  63  (MaijacAuxeils  Fub.  Intrusion     made     against    their    will, 

Stat.,  ch.  38,  ^4  27,  41),  is  not  liable  to  whether  by  members  of  the  congrega- 

the  minister  for   his  salary,  where  the  tion  or  ■"      """ ""  " 

weight  of  evidence  is  that  he  looked  to        3.  Wl 

the  church  Instead  of  the  societjr,  and  Eq.  6. 

where  the  question  of  his  employment        t.  In    Paddock   v.     Brown,    6    Hill 

by  the  society  was  not  submitted  under  (N.  Y.)   533,   the  court  by  Nelson,  j., 

BJch  a  notice' as  the  statute  requires.  said :  "The  written  inatniment  or  'call' 

An    article    of  the  discipline  of  the  relied  on  to   bind  the  defendants,  does 

Methodist  Episcopal  Church,  retained  not  purport  on  its  face  to   bind  them, 

by   the   African    Methodist    Episcopal  but  the  contrary.     If  any  legal  obllga- 

Church  after  Its  separation   therefrom,  tion   at  all    is  to  be  predicated  upon  it 

vested  in  the  bishop  the    right  of  or.  In  favor  of  the  plaintiff,  which  may  be 

daining  elders  and  appointing  charge*,  questionable.    It   is   an   obligation     as- 

An  amendment    to   the  charter   made  sumed  by  the  congregation  through  its 

:ifier  the  separation   provided   that  the  authorized   agents   and  nothing   more, 

trustees,    ministers   and    others    could  .     .     ■    The   paper    judging    from   the 

elect  from  their  own  bodv   a  presiding  established  course  of  proceeding  in  the 

minister    of   the     Africa'n      Methodist  regular  installment  of  a  pastor  over  a 

Episcopal   Church,      It   was   held    that  congregation,  appears  to   be   an   instru- 

this  did  not  gire  the  right  of  electing  ment  of  a  purely  ecclesiastical   charac- 

the  elder  In  charge,  constant  usage  for  ter,  having  relation  to  the  spiritual  con- 

1  long  series   of  years  having  been  to  cernsofthe  church,   rather  than  to  its 

leave  such  choice  to  the  bishop.     Com.  temporal    affairs.      True  it  contains  a 

".  Cornish,  13  Pa.  St.  j88.  recognition    of    the'    annual      stipend 

It  was  held  In  Baldwin  v.  McClench,  agreed  upon  and  an  assumption  on  the 

[  Me.  loz,  that  a  local  preacher  of  the  part  of  the  congregation  to  contribute 

Methodist     Society,     when      ordained  the  same.     .     .     .     But  the  trustees  ore 

lis  a  deacon  of  the  Methodist  Episcopal  the  body  legally  constituted  under  the 

Church,  was  exempt  from  taxation  as  •  statute  to  take  charge  of  all  the  tem- 

mlnisterof  the  gospel,  though  he  had  no  poralitiei  of  the    congregation  and  to 

authority  to  administer  the  communion,  manage  and  control   the  same.     .     .     . 

J.  Isham  V.  First  Presbyterian  They  are  the  body,  therefore,  that 
Church,  63  How.  Pr.  (N.  Y.)  465.  In  should  attend  to  the  raising  and  pay- 
People   V.   Runkle,  9   Johns.  (N.   Y.)  ment  of  the  minister's  salary. 
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is  temporary  only,  and  no  permanent  obligation  rests  upon  the 
congregation  to  pay  him  his  salary  for  any  longer  term  than  it 
receives  his  services.  The  rate  of  compensation  fixed  in  the  call 
may  be  referred  to  to  determine  the  amount  of  such  temporaiy 
salary.* 

In  the  Protestant  Episcopal  Church  the  church  wardens  and 
vestrymen  have  the  exclusive  power  to  call  and  induct  the  rector ; 
the  assent  of  the  church  or  congregation  need  not  necessarily  be 
obtained.  The  power  to  call  and  induct  carries  with  it  as  well 
the  power  to  fix  the  salary  of  the  rector  and  to  deliver  to  him  the 
possession  of  the  church.* 

"By  the  form  of  government  of  the  then,  of  course,  one  of  the  elders  or 

Presbyterian  Church,  when  the  congre-  other  member  of  the  congr^atton  or 

gation  are  prepared  to  elect  a  pastor,  it  society  ma^  be  called  to  the. chair  and 

is  made  the  duty  of  the  church  session  preside.    In    case  the  church  session 

to  convene  the  society,  if  a  majority  of  should  neglect  or  refuse  to  call  a  meet- 

the  persons  entitled  to  vote  in  the  case  ing  of  the  congregation  or  society  to 

shall  by  a  petition  request  that  snch  act  upon  the  question  of  calling  a  pss- 

meeting  be  called.    Notice  of  the  con-  tor,  upon  a  proper  request,  the  presbv- 

templated    meeting   must  be   publicly  tery  would  order  the  meeting,  or  require 

given  from  the  pulpit  of  the  church  or  the  church  session  to  do  so  themselves.** 

liouse  of  worship,  on  a  Lord's  Day  im-  Tyler's  Amer.  Eccl.  Law,  p.  103;  and 

mediately    after    public  worship."  On  see  Cases  of  Presbyterian  Church,  383 

the  da^  appointed  for  the  meeting.  If  et  seq,;    West    v»    First    Presbytenan 

expedient,  a  minister  invited   for  the  Church,  41  Minn.  04, 
purpose    must   preach    a  sermon,  and        1.  West  v.  First  Presbyterian  Church, 

jifter  the  sermon  must  announce  to  >the  41  Minn.  94. 

people  that  he  will  proceed  to  take  the        2.  Humbert  v.  Protestant  Episcopal 

votes  of  the  electors  of  the  congrega-  Church,   x   Edw.    Ch.    (N.    Y.)   398; 

tion  or  society',  for  a  pastor  if  they  so  Youngs  v.  Ransom,  31  Barb.  (N.  Y.) 

desire.    If  such  desire  be  expressed  by  49.     But  see  Landers  v.  Frank  St  M. 

a  majority  of  voices,  the  minister  must  E.  Church,  15   Hun  (N.  Y.)  340.    In 

then  proceed  to  take  the  votes  accord-  Humbert     v.     Protestant     Episcopal 

inely.  Church,  i    Edw.  Ch.   (N.   Y.)  j^  It 

No  person  will  be  entitled  to  a  vote  was  said:  **In  what  does  the  call  and 

in  the  election  who  refuses  to  submit  induction  consist?    I  have  no  doubt  it 

to  the  censures  of  the  church  regularly  includes  the  power  to  fix  the  salary  as 

administered,  or  who  does  not  contrib-  well  as  to  make  a  contract  with  the 

ute  his  just  proportion  according  to  his  rector  and  deliver  him  possession  of  the 

own  engagements,  or  the  rules  of  the  church.    The  call   and   induction  ap- 

congregation    or    society,  *to    all    its  pear  to  be  substitutes  for  what  is  known 

necessary  expenses.    If  a  majority   of  in  the  common  law  as  the  right  of  ad- 

the  votes  cast  are  in  favor  of  the  candi-  vowson  or  presentation    to  an  eccle- 

•date,  and  they  insist  upon  their  right  siastical  benefice  and  of  institution  and 

to  call  a  pastor,  the  presiding  minister  induction.    The   first    belongs   to   the 

must  draw  up  a  call  in  due  form   and  founder  or  patron  of  the  church;  the 

have  it  subscribed  by  the  electors;  and  second  to  the  bishop,  which,  according 

the  proceedings  of  the  meeting,  together  to  Blackstone,  Hs  a  kind  of  investiture 

with  the  call,  must  be  then  latjd  before  of  the  spiritual  part  of  the  benefice;' 

the  presbytery  to  which  the  church  be-  and  the  last  to  the  church  wardens  and 

longs.     If  the  presbytery  think  it  expe-  vestrymen,  which  is  a  giving  in  posscs- 

dient  to  present  the  call  to  the  candi-  sion  or  an  Investiture  of  the  temporal 

date  it  will  be  presented  accordingly,  nart  as  institution  is  of  the    spiritual, 

and  no  minister  or  candidate  is  allowed  The  term  'call'  as  used  in  the  statute  is 

to  receive  a  call  but  through  the  handa  derived  from  the   constitution  of  the 

of  the  presbytery.    Should  it  not  be  Reformed  Dutch  Church  and  when  it 

expedient  for  a  minister  to  moderate  is  made  it  must  necessarily  conUdn  an 

the  meeting  at  which  the  call  emanates,  offer  of  salary  and  specify  the  views 
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A  minister  eng^ed  for  a  given  time  is  entitled  to  be  retuned 
unless  he  loses  the  right  by  some  fault  of  his  own.  He  may  be 
dismissed  for  good  cause  shown,  but  not  arbitrarily  ;  there  is  no 
legal  distinction  between  a  contract  with  a  minister  and  his  con- 
gregation  and  any  other  civil  contract  for  personal  services.^ 

In  the  Roman  Catholic  church  the  pnest  is  appointed  by  the 
bishop  of  the  diocese  in  which  the  church  is  located  ;  and  his  sal- 
ary is  usually  paid  from  the  pew  rents  of  the  church.'  The  bishop 
is  not  liable  therefor,*  nor  for  the  support  of  a  priest  during  a 
period  for  which  the  bishop  has  refused  to  assign  him  a  charge.* 

In  the  Congregational  church  a  minister  settled  over  a  parish 
for  an  indefinite  term  docs  not  hold  his  office  at  the  will  of  the 
parish,  nor  from  year  to  year,  but  for  life.  The  pastoral  rela- 
tion can  be  dissolved  only  by  agreement,  such  loss  of  char* 
acter  for  purity  of  morals  on  the  part  of  the  minister  as  unfits 
him  for  performing  his  sacred  functions,  or  by  an  essential  change 
of  doctrine  on  the  part  of  parish  or  paSlor.*      But  if  anterior 

and  wiEhei  of  those  tendering  it  for  the  the   blahop.     Youngi    v.   Ransom,   31 

proposed     Incumbent's    constderationi  Barb.  (N.  Y.)  4g.                                  '' 

and  if  the  termi  be  accepted  the  call  be-  Though   the    election    of   a   church 

comes  the  contract  between  the  church  vtMry   b  illegH],  a  minister  emplorcd 

■nd   him.     Van  Vlieden   r.   Welles.   6  bj' it  and  who  has  no  noUce  of  the  file- 

Johns.   (N.   Y.)   85:    Reformed  Dulcn  gality,  may  be  entitled   to   the   ularj 

Church  V.  Bradford,  8  Cow.  (N.   Y.)  agreed   upon,     St,   Luke's  Church    v. 

4J7.     Upon  the  making  of  the  contract  Matliews,  4   Desaus.  (S,  Car,)   578;  6 

the  call  U  complete.      Nothing    then  Am.  Dec.  619. 

.  remains  to  be  performed,  but  the  cere-  1.  ConBregatlon   of  the   Children  of 

monj  of  induction."  Israel  i".  Peres,  i  Coldw.  (Tenn.)  610. 

In   Bird   V.  St.   Mark's   Church,  6]  S.  Tyler's  Am.  Eccl.  Law,  p.  101,  4 

Iowa   567,   it  was   held   that   a   rector  33i, 

could  not  be  removed  indirectly  by  the  t.  Rose  v.  Verlin,  46  Mich.  457;  41 

church  wardens  and   vestrymen  by  re-  Am.  Rep.  174, 

ducing  his  salary.  4.  Tuigg  i'.  Sheehan,  tot  Pa.  St.  363; 

"If  the  call  be  accepted  by  the  clergv-  47  Am.  Rep.  717. 
man  within  a  reasonable  time  after  its  A  priest  may  l>e  removed  from  hli 
receipt,  It  is  binding  upon  both  parties,  congregation  at  the  pleasure  of  the 
No  formal  Induction  or  institution  Is  bishop  without  trial,  fie  cannot,  how- 
necessary  unless  required  by  a  rule  of  ever,  be  suspended  from  hi*  prleitljr 
the  ecclesiastical  body  to  which  the  functions  without  specific  accusation 
ciergj-man  and  parish  belong.  A  call  to  and  tiial.  Stack  v.  O'Hara,  98  Pa.  St, 
a  parish,  and  its  acceptance,  and  a  con-  113. 

sequent  entry  upon  the  duties   of  the  S.  In  Avery  ti.  Tyringham.  3   Mass, 

office  of  its  minister  are  all  which  we  iSi;   3    Am.  Dec.    lo^,    the   court  by 

have   In   this   country    resembling   the  Parke,  J.,  said,    "but,  considering  the 

presentation,  admission,  and   induction  established  usage  of  the  country,  known 

of  the   English   church;    and    neither  to  the  contracting   parties;  the  nature 

these  terms  nor  the  ceremonieB   indl-  of  the  duties  to  be   performed   which 

cated  are  known  to  the  law,  as  applica-  peculiarly    require   permanency   in  of- 

ble  to  anv  of  the  churches  in  the  State  fice;  the  solemnity   of  the   act,   which 

of  New' York."     Tyler's    Am.    Eccl.  testifies  the  assent  of  the  minister  and 

Law,  p.  lo^.     And  see  Youngs  v.  Ran-  his  people,  it  would  certainly  seem  that 

som,  31  Barb.  (N.  Y.)  49.  the  connection,  thus  established,  was  to 

In   the  absence   of  stipulation  In  the  endure  for  life,  unless  some  stipulatioo 

«all  and  settlement  a  rector  cannot  be  to  the  contrary   should   be  expressed. 

dismissed  from  his  parish  except  by  Add  to  this  the  provision  made  by  our 

mutual  content  or  by  the  authority  of  law*  for  the  first  settled  ministers  in 
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immorality  on  his  part  is  the  ground  of  dismissal  it  must  be  so 
recited  in  the  vote  which  dismisses  him ;  it  cannot  be  brought  in 
as  a  cause  of  dismissal  after  trial  begins.^ 

Where  a  Congregational  minister  changes  his  religious  opinions 
and  the  parish  retains  those  first  held  by  the  minister,  a  proper 

case   exists   for  the   calling  of  an  ecclesiastical   council.*     The 

new  countries  to  have  a  considerable  what  acts  or  omissions  will   create  a 

portion  of  land  in  fee,  and  the  use  of  forfeiture,  but  a  court  of  equity  will  at 

other  lands  during  their  ministry,  and  the  motion  of  members  of  the  society 

no  doubt  will  remain  that  our  legislat-  oust  a  minister  who  has  been  deposed 

ure  has  always  considered  the  office  of  by  his  denomination    and   whom   the 

a  religious  teacher  durable  as  his  life  trustees  insist  upon  retaining.     Whit- 

unless  otherwise  provided  by  the  origi-  ney  v.  First  Ecclesiastical  Soc,  c  Conn, 

nal  terms  of  his  settlement,  or  unless  405;    Bristor  v.   Burr,  i3o  N.  V.  427; 

dissolved  by  a  breach  of  contract  on  his  Isham  v.  Fullager,  14  Abb.  N.  Cas.  (N. 

part,  or  by  a  merited  loss  of  that  char-  Y.)  363. 

acter  for  purity  of  morals,  and  Chris-  1.  Avery    v.    Tyringham,    3    Mass. 

tian  virtue,   which  is  essential  to  the  182;  3  Am.  Dec.   105;   Thompaon   r. 

due  performance  of  his  sacred   func-  Catholic  Congregational  Soc^  5  Pick, 

tions."     .     .     .     "The   nature  of  the  (Mass.)  478.     In  Whitmore  v.    Fourtli 

office  implies  a  contract  to  preserve  an  Congregational  Soc.,  3  Grsn'   (Mass.) 

Ir^proachable  character  for  the  moral  306,  the  court,    by    Metcalf,  J.,   said: 

and  Christian  virtues;  and  that  when-  "If  the  defendants  had  a  legal  right  to- 

ever  gross  misconduct  or  omission  of  rescind  their  contract  on  the  ground  of 

duty,  shall  be  proved  against  a  minis-  anterior    immorality    on  his    part    (a 

ter  suing  for  his  salary,  my  apprehen-  point  which  need  not  be  decided  now), 

sion  is,  that  he  will  deemed  to  have  for-  yet  we  are  of  opinion  that  they  could 

feited    all    rights    resulting    from   the  not  do  so  by  vote  without  stating  that 

sacred   profession    he    has  abused;   in  as  the  reason  for  rescission,  and  recit- 

addition  to  which  the  people  connected  ing  it  in  their  vote.    They  gave  him  no- 

with  such  a  minister,  by  resorting  to  an  notice  of  the  reason  for  their  vote  and  • 

ecclesiastical  council,  a  tribunal  coeval  ought  not  to  be  permitted  to  show  now 

with  the  settlement  of  our  country  will  for  the   first  time,    what    that    reason 

be  sure  to  find   a  remedy  by   the  re-  was."     See  also  Thompson  v.  Catholic 

moval  of  a  man  who  has  given  them  rea-  Congregational  Soc,  22  Mass.  469. 

sonable  cause  of  disgust.''   See  also  opin-  A  minister  having  been  settled   in  a 

ion  of  Sedgwick,}.,  in  same  case,  "these  parish    at    a    fixed   salary,   the  parish 

facts    operate    \^ry    strongly    in    my  afterwards  voted  that  the  parish  com- 

mind  to  show  the  public  and  general  mittee  should  annually  value  the  salary^ 

impression  in  the  country,  that  a  settle-  according  to  the  price  of  the   necessar- 

ment  of  a  minister  under  a  contract  for  ies  of  life,  so  that  it  should  be  increased 

an  indefinite  period  is  a  settlement  for  as  that    price    rose,,  the    minister  also 

life.**     See  also  opinion  of  Parsons,  C.  agreeing  that  it  should  be  decreased  as 

J.,   in   same  case.      See   also   Burr  v,  the  price  fell.    It  was  held    that   the 

First  Parish,  9  Mass.  377;  Peckham  v,  minister  was  bound  by  the  valuation  of 

Haverhill,  33   Mass.  274.     In  Sheldon  the  committee,  unless    he  could  show 

V.    Congregational     Parish,    24    Pick,  that  they   had  acted   therein  unfairly, 

(Mass.)   281,  the  court  by  Morton,  J.,  partially'  or  corruptly.    Burr  v.  First 

said;  "the  settlement  of  a  minister  over  Parish,  9  Mass.  277. 

a  congregational    church   and   society  2.  Burr  v.  First  Parish,  9  Mass.  276; 

without  any  limitations  as  to  its  con-  Sheldon  v.  Congregational  Parish,  24 

tinuance  or  any  express  stipulations  as  Pick.  (Mass.)  281. 

to  the  mode  of  its  dissolution  is  a  con-  Such   a. council  may  be  en  parte  or 

tract  for  life,  determinable  only  in  the  mutual :  a    mutual  council    should   be 

manner  and  for  the  causes  established  offered    first.    Thompson   v.  Catholic 

by  law.**     In  the  absence  of  agreement  Congregational  Soc,   5  Pick.  (Mass.) 

to  the  contrary  the  pastoral  office  is  for  469. 

the  life  of  the  incumbent  and  not  deter-  In  Burr  v.  First  Parish,  9  Mass.  VHy 

minable  at    the  will  of  either  party,  the   court   by    Parsons,    C.    Tn    said: 

and  a  court  of  law  cannot  determine  "The  result  of  a  mutual  council  legally 
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purpose  of  the  council  is  to  try  charges  against  the  minister ; 
but  it  has  no  sanction  by  which  it  can  remove  him  from  his 
office.  The  application  for  a  council  should  state  substantially 
the  charges  against  which  the  minister  must  defend  himself.  If 
he  declines  to  signify  his  assent  or  dissent  to  the  application  until 
unreasonable  conditions  imposed  by  him  have  been  complied 
with,  his  conduct  amounts  to  an  unreasonable  refusal  to  join  in 
calling  a  council.^ 

The  immoralities  for  which  a  parish  may  dismiss  the  minister  are 
of  the  grosser  sort,  such  as  habitual  intemperance,  unchaste 
behavior,  etc. ;  lesser  offenses,  such  as  imprudence,  censorious- 
ness,  etc.,  are  not  good  cause  for  dismissal.^ 

V.  BSLATIOF  TO  Mexbebs— 1.  Expolsion. — In  the  absence  o^ 
rules  made  by  the  religious  organization  regulating  the  expulsion 
of  members,  those  of  the  common  law  prevail.  Before  a  member 
can  be  lawfully  expelled,  notice  must  be  given  him  and  an  oppor- 
tunity  afforded  to  meet  the  charges  made  against  him.' 


convoked,  will  not  bind  either  part  J  re-  tional  Society,  5  Pick.  (Mass.)  469: 
jecting  it.  The  effect  of  the  advice  of  Where  a  pastor  had  been  tried  by 
a  council  is  nothing  more  than  a  legal  a  church  council  for  **an  exclusive 
justification  of  the  party  who  shall  course  in  regard  to  ministerial  ex- 
adopt  it."  But  in  Avery  i\  Tyringham,  changes,"  "neglect  to  reply  to  com- 
3  Mass.  182,  3  Am.  Dec.  105,  the  same  munications*'  from  committees  of  the 
judge  said:  "If,  in  a  proper  case  for  the  parish  and  "loss  of  the  confidence 
meeting  of  an  ecclesiastical  council  to  of  a  large  portion  of  his  parishioners 
be  mutually  chosen  either  party  should  in  his  moral  honesty  and  integrity,'* 
unreasonably  and  without  good  cause  it  was  held  that  this  was  not  suf- 
refuse  their  concurrence  to  a  mutual  ficient  to  warrant  an  order  dissolving 
choice,  the  aggrieved  party  may  choose  the  pastoral  relation.  Sheldon  v.  Eas- 
an  impartial  council,  and  will  be  justi-  ton,  34  Pick.  (Mass.)  381. 
fied  in  conforming  to  the  result;"  and  Where  some  of  the  members  of  a 
Parker  C.  J.  said  that  either  party  council  called  to  consider  charges 
had  a  right,  by  usage  to  call  an  ex  parte  against  a  minister  have  sat  in  a  prevl- 
council  if  there  was  a  refusal  or  an  un-  ous  council  to  try  the  same  minister  on 
reasonable  delay  to  join.  But  in  the  same  charges,  a  similar  result  is  not 
Steams  v.  First  Parish,  21  Pick,  a  valid  finding  and  a  recommendation 
(Mass.)  135,  the  court,  by  Morton,  J.,  of  dissolution  of  the  ministerial  con- 
said:     "In  many  cases  it  is  not   easy  to  tract  made  without  specifying  which  of 


see  how  it  (the  decree  of  an  ecclesiasti- 
cal council)  will  justify  one  party  and 
not  bind  the  other.** 
1.  In  Thompson  v.  Catholic  Congre- 


several  charges  are  proved,  has  no  ef- 
fect.   Thompson  v.  Catholic  Congre* 
gational  Society,  7  Pick.  (Mass.)  i&. 
8.  Jones    v.    State,    28     Neb.     495; 


gational  Society,  7  Pick.( Mass.)  159,  the  McAuley*s    Appeal,  77    Pa.    St.  397; 

court,  by  Parker  C.J. ,  said:  "^x /a  r/tf  Avery  v.  Tyringham,  3  Mass.   160;   3 

councils  should  be  composed   of  those  Am.  Dec.  105;  Burr  v.  First  Parish,  9 

who  are  presumed  to  be  impartial   and  Mass.  377;  Sheldon  v,  Congre^tional 

who  have  not  prejudged.     If  there  be  a  Parish,  34  Pick.  (Mass.)   388;  Thomp- 

mutual  council,  no  objection    can    be  son  v.  Catholic  Congregational  Society, 

taken  to  the  individuals  composing  it,  5  Pick.  (Mass.)  478. 

unless  some   partiality  can  be  proved.  This  is  the  rule  also  in  the    Episco- 

But  when  there  is  an  ex  parte  council  palian  church.     Lucas  v.  Case,  9  Bush 

it  is  important  that  all   the   members  (Ky.)  397;  McAuley*s  Appeal,  77   Pa. 

should   be    free    from    prepossession."  St.  397;    Batterson    v,   Thompson,    8 

And    see    Peckham    v.    Haverhill,  16  Phila.  (Pa.)  351. 

Pick.  (Mass.)  288.  Where  a  by-law  provided  that  any 

8.  Thompson  v.  Catholic  Congrega-  member  ceasing  to  worship  or  failing  to 
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The  judgments  of  religious  associations  bearing  upon  their  own 
members  are  not  cognizable  in  a  court  of  law  unless  they  affect 
civil  rights ;  an  award  of  a  committee  appointed  by  a  church  to 
investigate  a  dispute  between  members  is  not  evidence  in  a  court 
of  law.* 

Where  a  congregation  in  its  constitution  adopts  certain  books 
as  the  exponents  of  its  doctrine,  and  there  arise  honest  differ- 
ences of  opinion  as  to  the  interpretation  of  the  statements  of 
doctrine  in  such  books,  and  the  constitution  is  silent  as  to  such 
matter  of  interpretation,  and  provides  no  mode  for  determining 
the  differences,  the  civil  courts  will  not  hold  that  adherence  to 
either  interpretation  dissolves  ipso  facto  a  member's  connection 
with  the  congregation,  so  that  he  ceases  to  be  a  member  of  the 
corporation  it  has  formed  to  hold  and  control  its  property.* 

Churches  may  discipline  their  members  by  vote  of  excommuni* 
cation  and  by  reading  of  the  sentence  in  the  presence  of  the  con- 
gregation.* 

contribute  for  a  year,  should  be  dropped,  right  of  membership  in  a  parish  or  re* 

it  was  held  that  this  could  be  done  only  ligious  society,  seems  to  have  assumed 

after  notice  and  hearing  and  by  a  vote  much  the  same  character  with  the  right 

of  the  society.    Gray  v.  Christian  Soc.,  to  be  an  inhabitant  of  a  town,  and  to  be 

137  Mass.  339;  50  Am.  Rep.  310.  entitled  to  all  the  privileges  of  tuchin- 

1.  Harmon  v.  Dreher,  Spears  Eq.  habitancy.  This  right  to  the  privileges 
(S.  Car.)  87;  Tubbs  v.  Lynch,  4  Harr.  seemed  necessarily  and  certainly,  very 
(Del.)  531.  But  see  Nachtrieb  v,  Har-  properly,  to  result  from  the  correlative 
mony  Settlements,  3  Wall.  Jr.  (C.C.)  66.  liability  of  each  individual  to  be  thus 

In  the  society  of  Shakers  the  right  to  enrolled  and  made  to  bear  the  burdens 
expel  members  rests  with  the  ministers  of  supporting  religious  worship.  It 
and  elders;  and  a  court  of  law  cannot  was  a  legal  duty,  devolving  on  all  the 
determine  whether  the  opinions  and  citizens,  to  contribute  to  me  parochial 
conduct  of  expelled  members  are  in-  charges;  and  the  organization  of  par- 
consistent  with  the  established  belief  of  ishes,  to  a  great  extent,  being  no  other 
the  society.  Grosvenor  v.  United  So-  than  the  town  organization,  the  voters 
ciety  of  Believers,  118  Mass.  98.  were  much  the  same,    and  the  rights 

2.  East  Norwav  Lalce  etc.  Church  v,  and  duties  of  the  inhabitants,  as  to  mu- 
Halvorson,  43  Minn.  503.  nicipal  privileges  and  burdens,  and  as 

In  Taylor  v.  Edson,  4  Cush.  (Mass.)  to  membership  were  acquired  and  lost 
33,  the  court  by  Dewey,  J.,  said:  *'The  much  in  the  same  way  .  .  .  Those 
aw  of  this  commonwealth  regulating  voluntary  associations  known  as  poU 
religious  societies  and  defining  the  priv-  parishes,  have  been  established  on  dif- 
ileges  as  well  as  liabilities  of  individual  ferent  principles  from  territorial  par- 
members  of  such  associations  must  be  ishes  and  particularly  so  as  to  member- 
found  in  our  peculiar  local  history  and  ship.  They  are  voluntary,  and  where 
usages,  in  our  constitution,  and  the  va-  unrestrained  by  their  articles  of  asso^ 
rious  statutes  enacted  by  the  legislature  elation,  or  by  their  act  of  incorporation,, 
from  time  to  time,  rather  than  in  any  if  incorporated,  are  of  course  fully  at 
general  principles  contained  in  the  ele-  liberty  to  prescribe  terms  of  member* 
mentarv  books  relating  to  corporations  ship  n-om  time  to  time,  which  terms  wilt 
generally.  So,  too,  in  examining  ques-  be  of  binding  authority  on  all  connected 
tions  appertaining  to  this  subject,  it  is  with  the  parish.'*  See  also  Fisher  v. 
to  be  remembered,  that  religious  socle-  Whitman,  13  Pick,  (^f  ass.)  350;  Oakes 
ties  in  this  commonwealth  have  been  v.  Hill,  xo  Pick.  (Mass.)  333.  But  see 
materially  modified  during  the  present  Keith  v,  Howard,  34  Pick.  (Mass.)  393. 
century  in  some  aspects.  Closely  con-  S.  In  Farnsworth  v.  Storrs,  5  Cush,. 
nected  as  were  religious  and  civil  rights  (Mass.)  4x3,  the  court  bj  Shaw,  C.  J.^ 
In  the  early  period  of  our  history,  the  said :  ^'The  rights  of  churches  to  use» 
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S.  Withdrawal. — Members  of  a  religious  society  may  voluntarily 
withdraw  from  it  and  enter  another  more  consonant  with  their 
views,  but,  where  they  do  so,  they  must  be  considered  as  aban- 
doning their  rights  to  the  property  of  the  society  which  they 
leave,  to  the  adherents  of  the  original  articles  of  belief.*     But,  to 

have  this  effect,  the  withdrawal  must  be  absolute  and  entire,  not 
conditional  or  limited  until  a  change  in  the  arrangement  of  church 
service.* 

TX.  Tbubtees. — The  trustees,  not  the  members  of  the  church 
or  congregation,  have  the  control  of  the  church  edifice,  and  can 

let  it  temporarily  or  make  such  similar  disposition  of  it  as  will 

dcrclM,  andenjoj' all  their  iccuttomed  S.  Marks   v.   Congregation    Danich 

privilege!     and      liberties,     respecting  Annunt,    (   Daly    (N.   Y.)  8,  where  it 

divine  woTihIp,  church  order  and  dia-  vrai  held  that  a  resignation  of  memberi, 

cipline,  etc.,are  declared  and  secured br  who  stated   that  thejr  resigned  "until  k 

statutes  passed  at  various  Urnes  and  in  new  reader  should  be  elected,"  was  not 

force     to     the     present     6ay.     .     .     .  a  resignation,  but  an  attempt  to  create 

Atnong  thoie   powers    and   privileges  a  suspension   of  membership  until  the 

established   by   long    and  immemorial  happening  of  an   event,  and   that,   as 

usa^,  churches  have  authority  to  deal  there  was  no  provision  In  the  by-laws 

with  their  members,   for   immoral  and  of  the   society   authorizing  such  a  sus- 

scandalous  conduct;  and  for  that  pur-  pension,  they   continued   members  and 

posetnliearcomplaints,  totakeevidence  were  liable   under  the  by-laws  for  the 

and  to  decide;  and,  upon  conviction,  to  payment  of  dues. 

administer  proper  punishment  by  way  ^l^here  members  claiming  to  be  such 

of  rebuke,  censure    suspension  and  ex-  ^^^,  ^^^  „o„hlp  and  church  business 

communication.      To  this  jurisdiction,  ,„   ,no,her  building   than    the  church 

every  member,   by   entering   into   the  edifice  their  conduct  does  not  show  an 

chun:h  covenant,  submits,  and  Is  bound  in,„tion   to   withdraw   from  member- 

by  his  consent     Remington   i^.  Cong-  ^^ip.     McAuley's  Appeal,   77   Pa.   St. 

don,]  Pick.  (Mass.)  313;  13  Am.   Dec.  .^                    ' 
431.    The  proceedings  of  the  church 

are  quaii  judicial,  and  therefore  those  I"  the  Lutheran  church  a  congrega- 
who  complain,  or  give  teslimony,  or  act  t'o"  connected  with  a  district  synod  may 
and  voU,  or  pronounce  the  result,  orally  withdraw  therefrom;  and,  though  there 
or  In  -writing,  acting  In  good  faith,  and  "'e  pending  before  the  synod  appeal* 
within  the  scope  of  the  authority  con-  from  the  action  of  the  congregation  and 
ferred  by  this  limited  jurisdiction,  and  complaints  against  Its  members,  the 
not  falsely  or  colorably  making  such  power  to  withdraw  U  not  affected 
proceedings  a  pretense  for  covering  an  thereby.  Bartholomew  v.  Lutheran 
intended  tcandal  are  protected  by  law."  CongtegaUon,  36  Ohio  SI.  567,  the 
See  also  Grosvenor  f.  United  Soc.  of  connection  of  the  congregation  with  the 
Believers.  118  Maw.  78;  Lucas  v.  Case,  ■Tn<x*  be'ng  voluntary,  so  that  a  disso- 
9  Bush  (Ky.)  397.  lution  of  the  connection  Is  not  a  viola- 
See  also  on  the  general  subject  of  "o"  "f  *>«  condition  on  which  the 
eicomrounicated  members.  Berryman  congregation  holds  Its  property.  Heek- 
r.  Reese,  11  B.  Mon.  (Ky.)  aS?;  Jen-  man  f.  Mills,  16  Ohio  583. 
kins  V.  Cook,  4j  L.  J.,  P.  C.  1  ;  L.  R.,  I  The  way  provided  by  statute  where 
P.  Div.  So.  by  a  member  of  a  religious  society  may 
In  Grosvenor  v.  United  Soc,  of  leave  it  without  its  consent  does  not 
Believen,  118  Mass.  78,  It  was  held  prohibit  him  from  wlthdrawingln  some 
that  an  action  of  tort  would  not  lie  other  way;  where  a  member  produced 
against  the  minister  and  elder*  of  a  a  certlRcate  of  the  clerk  of  the  society 
Shaker  society  for  expulsion,  stating  that  at  his  own  request  he  hatf 
1.  Isham  V.  First  Presbyterian  ceased  lobe  a  member  his  connection 
Church.63  How,Pr.(N,  Y.)  465;  Tay-  with  the  society  waa  considered  to  be 
lor  v.  Echon,  4  Cush.  (Mass.)  511;  at  an  end.  Oakea  v.  HUl,  to  Pick. 
Miller  t>.  Gable,  1  Den.  (M.  Y.)  49].  (Mass.)  333. 
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not  permanently  interfere  with  the  rights  of  the  members  to 
use  it.* 

If  the  trustees  are  irregularly  elected  yet  they  are  trustees  €le 
facto,  and  their  proceedings  as  such  are  valid  until  ouster  by 
judgment  of  a  competent  court,  but  they  must  be  acting  under 
color  of  election  or  appointment.*  Control  of  the  church  edifice 
by  the  trustees  includes  the  power  to  repair  or  demolish  it.* 

The  trustees  may  close  up  the  Sabbath  school  and  chapel 
whenever  they  think  proper."*  A  bishop  holding  title  to  realty 
as  trustee  for  his  congregation  under  the  rules  and  regulations 
of  the  Roman  Catholic  Church,  can  maintain  trespass  against 
such  of  its  members  as  tear  down  the  church  edifice  against 
his  protest  even  for  the  purpose  of  repairing  and  rebuilding  it, 
even  though  funds  and  material  for  the  building  had  been  con- 
tributed by  members  of  the  congregation.*  Where  a  fund  is  in 
the  hands  of  a  trustee  for  the  benefit  of  a  church,  a  bill  will  lie 
to  compel  the  trustee  to  apply  the  fund  to  the  purposes  for 
which  the  trust  was  created.* 

Property  of  an  unincorporated  religious  association  is  held  by 
trustees  according  to.the  discipline,  rules,  and  usages  of  the  denom- 
ination, including  the  corporation  itself.''  The  trustees  of  an 
incorporated  religious  society  can  alone  represent  it  in  making 
contracts.^     Hut  the   order   in    which   public   worship   shall   be 

1.  Whcaton  z\  Gates,  i8  N.  Y.  395;  ceedings  of  the  corporation.*'     See  also 

Hale  T'.  Everett,  53  N.  H.  71;   16  Am.  Whitmore   r.    Fourth    Congregational 

Rep.  82;  Tyler's  Amer.   Eccl.  Law,  p.  Soc.,  2  Gray  (Mass.)  306;  Oakes  r.  Hill, 

99,  §  216;  Bates  V.  Houston,  6CCal.  1 90;  14    Pick.  (Mass.)  442;  First   Parish  v. 

German  etc.  Congregation  v.  Pressler,  Cole, 3  Pick.  (Mass.)  232:  Burr  v.  First 

17  La.  Ann.  127;  German  Ref.  Church  Parish,  9  Mass.  277;  Christ  Church  v. 

V.  Busche,  s  Sandf.  (N.  Y.)  666;   In  re  Pope,  8  Gray  (Mass.)   140. 

St.  Ann's  Church,  14  Abb.  Pr.  (N.  Y.)  8.  Van  Ilouten  v.  First  Ref.  Dutch 

424;  23  How.  Pr.  (N.  Y.)   285;  but  see  Church.  17  N.J.  Eq.   130;  Bronson  v. 

Morgan  v.  Rose,  22  N.J.  Eq.  583.  St.  Peter's  Church,  7  N.  Y.  Leg.  Obs. 

Every  member  of  a  church  organized  364;  Heeney  t\  St.  Peter's  Church,   2 

under  the  general  law  is  entitled  to  a  Edw.  Ch.  (N.   Y.)  608;  Fink  v,  Um- 

beneficial   interest  in    the  property  of  scheid,  40  Kan.  277. 

the  church  while  his  membership  contin-  4.  Alexander    Presbyterian    Church 

ues.  Brunnenmeyer  r.  Buhre,32  111.  183.  i*.  Presbyterian  Church,    46  How.    Pr. 

3.  Vernon    Soc.    v.     Hills,  6  Cow.  (N.  Y.)  312. 

(N.  Y.)  23;  16  Am.  Dec.  429;   People  5.  Keiss  f.  Vosburg,  59  Wis. 533. 

T'.  Peck,  II  Wend.  (N.  Y.)  604;  27  Am.  6.  Wilson  f.  Johns  Island  Church,  2 

Dec.    104;    East   Norway    Lake    etc.  Rich.    Eq.    (S.  Car.)    192;    Skilton    t*. 

Church  T'.  llaivorson, 42  Minn.  503.  Webster,    Bright.    (Pa.)     203.     These 

In    Reformed      Methodist     Soc.     v,  cases  are  authority  for  the  doctrine  that 

Draper,  97  Mass.  349,  the  court  by  Fos-  a  seceding  majority  forfeits  all  rights  to 

ter,  J.,  said:    "Persons  who  are  in   the  the  benefit  of  such  a  trust, 

open   and  peaceable    exercise    of    the  7.  M.  E.  Church  r.  Clark,  41   Mich. 

powers  and  duties  of  officers  in  a  cor-  730;     Isham     v.     First     Presbyterian 

poration    are  presumed  to  have    been  Church,  63  How.  Pr.(N.  Y.)  465;  Curd 

duly  elected  and  to  be  entitled   to  the  v,  Wallace,  7  Dana  (Ky.)  190;  32  Am. 

positions  they  occupy.     Strangers  can-  Dec.  85. 

not  be  permitted  to  contest  their  title  8.  Baptist  Congregation  v.   Scanned 

or  to  impeach  the  validity  of  their  acts  3  Grant  Cas.  (Pa.)  ^;  African    Baptist 

by  showing  irregularities  in  their  elec-  Church  v,  St.    Louis  Transfer  Co.,  98 

tion  or  in  6ny  of  the  antecedent  pro-  Mo.  412. 
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conducted  and  its  general  nature  is  to  be  determined  by  those 
who  administer  the  church  discipline.' 

The  trustees  of  a  religious  corporation  are  the  only  persons 
empowered  to  bind  the  corporate  body,  and  in  order  to  execute 
this  power  they  must  meet  as  a  board,  deliberate  and  decide. 
The  separate  and  individual  action  of  the  trustees  without  meet- 
ing and  consulting  together  as  a  board,  even  though  a  majority 
in  number  should  agree  upon  a  certain  act,  is  not  binding  upon 
the  corporation  and  cannot  of  itself  create  a  corporate  liabihty.' 
The  trustees  are  mere  agents  to  give  effect  to  the  will  of  a  ma- 
jority of  the  corporation.*  The  act  of  the  warden  and  burgesses 
gf  a  society  in  accepting  a  church  clock  is  binding  on  the  society 
without  showing  a  vote  of  the  corporation  accepting  it,*  The 
vestr>-men  of  a  church  have  power  to  preserve  order  and  remove 
disturbers  from  a  meeting  of  the  church.''  The  trustees  of  a  reli- 
giou.s  society  may  sue  on  behalf  of  all  the  members  to  establish  a 
will  devising  property  to  the  society.* 

The  trustees  of  an  independent  congregation  in  whom  the  title 
to  the  church  property  is  vested  for  the  use  of  the  congregation 
may  maintain  ejectment  against  seceders  who  have  formed  a 
separate  organization  and  taken  possession  of  the  church  edifice.* 
A  Shaker  community  is  liable  on  the  contracts  of  its  trustees,  in 
suits  brought  against  them,  and  the  writs,  judgment,  execution, 
and  levy  may  run  against  them  and  their  successors  in  their 
official  capacity.^ 

The  official  acts  of  a  minister  of  the  gospel,  when  coming  in  ques- 
tion  collaterally  and  not  declared  void  by  statute,  are  as  valid  as 
the  official  acts  of  other  persons.*  In  the  Dutch  Reformed  Church 
every  minister,  elder,  or  deacon,  properly  called  and  instituted, 
is  viriute  officii  a  trustee  and  remains  such  as  long  as  his  office 

1.  Tartar  t-.GibbB,  14  Md.  313.  thererraman  undertaker  who  U  therein 

1.  Constant  v.  St.  Albans  Church,  4  violation   of  the   rulei   of  the  church. 

Daly  (N.    Y.)   305;    United  Brethren  Com.  v.  Dougherty,  107  Mhsk.  143. 

■Church  V.  Vandusen,  37  Wig.  54;      St.  «.  Lilly  v.  Tobbein,  103  Mo.  477. 

Patrick's  Roman    Catholic  Church  v.  T.  Femstler  f.   Selbert,   114   Pa.   SL 

Gavalon.  81  111,  170.  196;  »eeal!0  Kreglo  t'.Fulk,*  W.Va,  74. 

t.  KuHnski  V.  Dambrowskl,   19  Wis.  But  not  in  Ne-u  Tor*.    Concord  So- 

L09;    St.    Patrick's     Roman    Catholic  clety  v.  Staunton,  38  Hun   (N.   Y.)    i; 

Church  V.  Gavalon,  Si  111.  170.  Watkins  v.  Wilcox,  6  Thomp.etc.  {N. 

Under  Nev  rori  Laws,  1875,  ch.  79,  a  Y.)  539;  4  Hun  (N.  Y.)  320. 

trustee  may   «ue  in   the    name    of   the  S.  Davis  t^.  Bradford,  58  N.  H.  476. 

carporation,  to   restrain   his  co- trustees  B.  State  v.  Winkley,  14   N.   H.    4S0. 

from  diverting  the   corporate  properly  See  aa  to  the  acts  ofa  clerk  ofaparlih, 

from  its   proper  channel*.      Reformed  Price  v.  Lyon,  14  Conn.  180. 

Pmbyterian    Church    r.    Bowden,    14  In  the  absence  of  statutory  permie- 

Abb.  N.  Cas,  (N.  Y.)  356.  sion  the  president  of  a  religious  corpo- 

t.  Davidson  v.  Bridge^rt,   8   Conn,  ration  cannot  mainlain  actions  in  favor 

47],  of  the  corporation    in  hU  own  name. 

■.  Beckett  v.  Lawrence,  7   Abb.  Pr,  Designating  himself  in  the  pleadings  is 

N.  S.  (N.  Y.)  403.  a  mere  description  of  the  person.  Low- 

A  sexton  conducting   a  funeral  in  a  enthall  i'.  Wiseman,  56  Barb.  (N.  Y.) 

church  building  may  lawfully  remove  490. 
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continues  or  until  removal  or  secession.*  The  certificate  of  elec- 
tion given  a  trustee  is  only  prima  facie  evidence  of  title  toofficc^ 
and  in  its  absence  title  may  be  shown  aliunde,^  The  office  of 
deacon  is  ecclesiastical,  not  statutory,  and  the  members  of  the 
unincorporated  religious  association  control  the  office ;  the  fact 
that  the  deacons  are  authorized  to  be  ex  officio  trustees  of  the 
association  when  it  has  been  incorporated  makes  no  difference.^ 
It  must  be  shown  positively  that  the  property  of  the  society  will 
be  impaired  or  the  rights  of  beneficiaries  imperiled  before  the 
removal  of  a  trustee  will  be  ordered.* 

The  property  of  the  church  vested  in  trustees  is  held  under  a 
trust  which  courts  of  law  will  enforce ;  but  they  will  not  lend 
their  aid  to  divert  the  property  from  the  original  uses  and  pur- 
poses to  which  it  was  devoted.^  But  trustees  of  religious  and 
other  benevolent  associations  cannot,  without  sanction  from  their 
charter,  purchase  and  hold  real  estate  under  trusts  of  their  own 
creating  which  protect  their  property  from  their  creditors.®  The 
male  members  of  a  Christian  Society  are  invested  with  no  visit- 
orial  or  controlling  power  over  the  ministers  or  trustees  or  inter- 
est in  the  property  of  the  society,  and  have  no  authority  except 
in  the  case  of  selling  or  leasing  or  in  amending  the  church  arti- 
cles.''^ Courts  cannot  control  the  discretion  of  trustees  in  the 
management  of  church  funds  so  long  as  they  do  not  violate  their 
charter ;  they  are  responsible  to  their  constituents  alone.*  But 
when  trustees  apply  to  the  court  for  aid  and  direction  respecting 
the  exchange  of  securities  or  investment  of  funds,  the  court  has 
power  to  make  the  necessary  decree  in  the  premises.®  And 
where  church  property  is  held  in  trust  for  religious  purposes,  the 
legislature  may  authorize  the  trustees  to  convert  the  real  estate 
into  personal  for  the  purpose  of  carrying  out  the  object  of  the 
trust.*® 

1.  Doremus  v.  Dutch  Ref.  Church,  3  force,  see  In  re  Court  St.  M.  E.  See. 
N.  J.  Eq.  33a.  (Supreme  Ct.),  4  N.  Y.  Supp.  723. 

2.  North  Baptist  Church  v.  Parker,  Persons  elected  trustees  on  a  different 
^  Barb.  (N.  Y.)  171 ;  but  see  M.  E.  day  and  after  different  noHce  than  the 
Church  V,  Clark,  41  Mich.  730.  rules  of  the  church  require  are  not  tms- 

S.  Attorney -Gen*l  t».    Gleerling^,  55  tees  dejure  or  de  facto^  and  the  pre* 

Mich.  562.  vious  trustees  holding  over  mav  resist 

4.  Determann  v,  Luehrsmann,  74  their  taking  possession  of  church  prop- 
Iowa  275;  Cicotte  V,  St.  Ann's  erty.  First  African  M.  E.  Church  9. 
Church,  60  Mich.  553;  Field  v.  Field,  9  Hillery,  51  Cal.  155;  Miller  v,  Eschbach, 
Wend.  (N.  Y.)  394.  43  Md.  1 ;  People  v,  Nappa,  80  Mich.484. 

The  election  of  new  trustees  before  5.  Nelson  v.  Benson,  69  111.  27;  Field 

the  expiration  of  the  term  of  office  of  v.  Field,  9  Wend.  (N.  Y.)  394. 

the  old  does  not  affect  their  tenure  of  6.  Magie  v,  German  Evangelical  etc 

office.    The    meeting    for  the  election  Church,  13  N.  J.  Eq.  77. 

must  be  held  in  the  meeting  house,  and  7.  Tartar  r.  pibbs,  24  Md.  323. 

in  case  that  is  impossible  then  in  the  8.  Episcopal  Church  r.   Sallcsdale,  I 

nearest  practicable  place.     Den  v.  Pill-  Strobh.  Eq.  (S.    Car.)    197;   Field  v^ 

ing,  24  N.  J.  L.  653;  Appeal  of  Nolde  Field,  9  Wend.  (N.  Y.)  304. 

(Pa.  1888),  15  Atl.  Rep.  877.  9.  M.  £.    Society  v,  Harriman,  54 

As  to  what  voluntan-  acts  of  a  trustee  N.  H.  444. 

remove  him  from  office  of  their  own  10.  Sohler  f.  Trinitj  Church*   1091 
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Seceders  from  a  classis  of  a  Reformed  Dutch  Church,  though 
they  retain  its  faith  and  doctrines  and  connect  themselves  with 
another  classis^  have  no  title  to  corporate  property  of  the  classis 
from  which  they  seceded.*  An  alienation  of  the  legal  title  by 
the  trustee  of  a  charitable  trust  will  be  considered  per  se  as  a 
breach  of  trust,  unless  he  can  show  that  his  action  was  beneficial 
to  the  trust.*  Statutory  power  in  regard  to  the  appointment, 
change,  and  removal  of  trustees  gives  the  court  no  power  to 
determine  how  the  trust  shall  be  administered,  but  only  who  shall 
administer  it ;  a  judgment  going  further  than  this  is  void  and 
may  be  questioned  collaterally.^  Trustees  cannot  take  a  trust 
for  the  benefit  of  members  of  the  church  only,  as  distinguished 
from  members  of  the  congregation,  nor  for  the  benefit  of  a  part 
of  the  corporators.^  In  case  of  schism  in  a  religious  society  a 
court  of  equity  will  not  attempt  to  enforce  the  faith  or  doctrines 
of  either  party,  but  only  the  observance  and  execution  of  an 
ascertained  trust.^  Persons  must  be  peaceably  admitted  as. 
trustees  into  possession  of  the  temporalities  or  their  title  to 
office  established  by  action  of  the  attorney-general  before  they 
can  restrain  the  trustees  in  possession,  and  who  have  been  duly 
elected,  from  performing  the  duties  of  their  office.® 

Trustees  are  personally  liable  on  the  covenant  of  warranty  in  a 
deed  of  church  property  signed  by  them  in  their  individual 
capacity  only.'' 

VIL  Oehsral  Powsbs  ;  Judicial  ahb  Leoiblativs  IVTEBnBEVGB.. 

— The  State  constitutions  generally  prohibit  all  church  establish- 
ment and  guaranty  to  every  citizen  the  right  to  worship  God  in' 
his  own  way,  and  to  give  full  expression  to  his  religious  views. 
Therefore  a  law  giving  to  one  religious  sect  a  privilege  not 
enjoyed  by  all  equally  is  unconstitutional  and  void.^ 

Mass.   i;   Blanc  v.  Alsburjr,    63  Tex.  St.  Anthony's  Roman  Catholic  Church,. 

489;  51  Am.  Rep.  666.  '%^'  ^*  5^^* 

1.  Den  V,  Bolton,    X2  N.  J.  L.  306.        Thanks  voted  hy  the  wardens  and 

See  also  Venable  v.  Ebenezer  Baptist  vestry  of  a  church  to  its  secretary  and 

Church,  35  Kan.  177.  treasurer  **for  their  able  and  gratuitous- 

S.  Beckwith  v,  St.  Philips  Parish,  69  services''  and  so  entered  on  the  parish 

Ga.  564.  books,  operate  as  a  bar  to  the  recovery 

S.   wade   V,   Hancock,    76   Va.  620;  of  pecuniary  compensation  for  services- 
Field  V,  Field,  9  Wend.  (N.  Y.)  294.  rendered.     Episcopal  Church  v.  Barks- 

4.  Gram  v.  Prussia  etc.  Soc.,  36  N.Y,  dale,  i  Strobh.  Eq.  (^S.  Car.)  197. 
161. 

5. 

375- 


Rottmann  v,  Bartling,   32   Neb 


6.  North  Baptist  Church  v,  Parker, 
36  Barb.  (N.  Y.)  171. 

7.  Klopp  V.  Moore,  6  Kan.  37. 


8.  Shreveport  v.  Levy,  26  La.  Ann. 
671;  21  Am.  Rep.  553;  Cooley  Const. 
Lim.,  p.  571,  et  seq.^  and  cases  cited: 

** Whatever  establishes  a  distinction* 
against  one  class  or  sect  is,  to  the  ex- 
tent  to  which  the  distinction  operates. 


The  New  Tork  act  of  1863  relative  unfavorably,  a  persecution.    The    ex- 

to  the  incorporation  of   religious   so-  tent  of  the  discrimination  is  not  mate- 

cieties  does  not  constitute  the  trustee  rial  to  the  principle,  it  is  enough  that 

the  corporation  in  place  of  the  congre-  it    creates    an   inequality   of  right    or 

gation,  so  that  the  acts  of  a  majority  of  privilege;'*  and,  again,  "not  onlv  is  no> 

the  trustees  would  not  be  binding  on  one  denomination  to  be  favorecf  at  the 

the  congregation.    Peoples'    Bank    v.  expense  of  the  rest,  but  all  support  of 
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Attendance  upon  religious  worship  must  be  voluntary.^ 
But,  while  the  exercise  of  the  rites  of  religion  must  be  free  and 
"no  restraints  can  be  placed  upon  the  expression  of  religious  be- 
lief, an  act  done  in  the  performance  of  religious  services,  or  in  ac- 
cordance with  religious  belief,  which  constitutes  a  disturbance  of 
the  public  peace  and  tranquillity,  may  be  prohibited  by  statute  or 
municipal  ordinance  without  violating  the  constitutional  rights  of 
citizens  to  worship  God  according  to  the  dictates  of  their  own 
conscience.*  The  legislature  may  also  interfere  in  cases  where 
the  public  health  or  safety  is  concerned  with  the  use  which  a  re- 
ligious society  may  make  of  its  real  estate,  as  by  ordering  the 
removal  of  a  churchyard  from  its  location  to  one  more  suitable.* 

The  ecclesiastical  judicatories  which,  in  every  principal  denom* 
ination,  have  jurisdiction  over  matters  of  doctrine  or  discipline, 
have  also  some  jurisdiction  over  the  faith  and  conduct  of  the 
members  of  the  denomination.* 


religious  instruction  must  be  entirely  police  regulations   and   which  include 

voluntary.     It  is  not  within  the  sphere  laws  for  the  preservation,  care  and  rc- 

•  of  government  to  coerce  it."    Cooley  moval  of  cemeteries  and  tombs,  and  the 

*Const.  Lim.,  pp.  576,  577..  disposal  of  the  remains  of  the  dead;  and 

Judge  Cooley  says  (p.  576,  n.  i):  "We  it  is  held  here  as  well  as  in  other  Slates, 

must  exempt  from   this  the  State    of  that  all  individual  rights  of  property  are 

New   Hampshire^  whose  constitution  subject  to  laws  of  this  character.    This 

permits  the  legislature  to  authorize  'the  principle    was    fully   stated   by    Chief 

several  towns,  parishes,  bodies  corpo-  Justice  Shaw  in  Com.  t*.  Alger,7Cu6h. 

rate,  or  religious  societies  within  this  (Mass.)  53;  Fisher  t*.  McGirr,  i  Gray 

^tate  to  make  adequate  provisions,  at  (Mass.)  i;  61  Am.  Dec.  3S1;  Baker  v. 

their  own  expense,  for  the  support  and  Boston,  12   Pick.  (Mass.)  184;  22  Am. 

maintenance     of     public      Protestant  Dec.  421;  Vandine,  Petitioner,   6  Pick. 

teachers   of  piety,   religion,  and  mor-  (Mass.)  187;  17  Am.  Dec.  351;  Night- 

-ality;    but  not   to   tax   those  of   other  ingale,  Petitioner,  1 1  Pick.  (Mass.)  168; 

-sects  or    denominations   for  their  sup-  Salem  v.  Eastern  R.  Co.,  9S  Mass.  431; 

port.'"    As  to  the  meaning  of ''Protest-  96  Am.  Dec.  650;    Dingley   v.  Boston, 

ant,"  see  Hale   t'.  Everett,  53  N.  H.  i;  100  Mass. 544.    In  U.S. r.  Union  Pacific 

16  Am,  Rep.  82.  R,  Co.,  98  U.  S.  569,  the  court  by  Miller, 

The    attempt   to  amend   the    above  J.,  said:  "They  are  cases  of  municipal, 

provision   bv    striking    out    the    word  charitable,    religious,     or    eleemot^yn- 

"Protestant"    was   made   in    1876,  but  wty  corporations  public  in  their  charac- 

failcd.  though  at  the  same  time   the  ac-  ter,  which  have  abused  their  franchises, 

•ceptance  of  the  Protestant  religion  as  a  perverted  the  purposes  of  their  organi- 

test  for  office  was  abolished;  and  the  zation  or  misappropriated  their  funds, 

application  of  money  rai.sed  by  taxation  and  being  from  the  nature  of  their   cor- 

to     the     support     of    denominational  porate    functions  more    or  less   under 

schools  was  prohibited.  government  supervision  have  been  pro- 

1.  Cooler  Const.  Lim.  (6th  ed.)  576.  ceeded   against  by  the  Attorney-Gcn- 

2.  State  T'.  White,  64  N.  H.  48;  Com.  eral  to  obtain  correction  of  the  abuse." 
V,  Davis,  140  Mass.  485;  State  t'.  Free-  4.  First  Baptist  Church  v.  Withcrell, 
man, 38  N.  H.  426;  People  7'.  Rochester,  3  Paige  (N.  Y.)  296;  White  Lick  Quar- 
44  Hun  (N.  Y.)  166;  In  re  Frazee.  63  terly  Meeting  x\  White  Lick  Quarterly 
Mich.  39(S;  Anderson  v,  Wellington,  2  Meeting,  89  I nd.  163;  Gibson  v.  Arm- 
L.  R.  A.  110.  strong,  7  B.Mon.  (Ky.)  481;  Bouldin  v, 

8.  In  Sohier  T'.  Trinity  Church,   X09  Alexander,  15  Wall."(U.  S.)  131. 

Mass.  1,  the  court  by  Chapman,  C.  J.,  It  is  said,  in  Tyler's  Am.  Eccl.  Law, 

said:  "This  court  has  had  occasion  to  pp.  127, 128,  that  ''The   legal  character 

discuss  the  power  of  the  legislature  to  of  the  (religious)  corporation  is  not  ftf- 

pass  laws  which  belong  to  the  class  of  fected    by     the    existence     or    non* 
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The  corporators  of  a  religious  society  may  not  only  elect  their 
officers  and  so  control  the  disposition  of  their  own  property,  but 
may  change  their  faith  and  form  of  worship  at  pleasure.* 

If  trustees  attempt  a  diversion  of  the  trust  property,  equity 
will  interfere*  But  where  the  property  is  dedicated  to  the  sup- 
port of  peculiar  religious  tenets  it  is  prima  facie  subject  to  the 

existence  or  ecclesiastical  connection,  Petty  v.  Tooker,  Ji  N.  Y.  ^67;  Snow- 
doctrines,  rites,  or  modes  of  govern-  den  v.  M'Leod,  1  Edw.  Ch.  (N,  Y.) 
rtient,  of  a  church  or  churches  formed  s^S;  People  v.  Tulhill,  31  N.  Y.  550; 
br  tlie  corporators.  Religious  societies  VIdal  v.  Maj'or  etc.  of  Philadelphia,  2 
usualtymaintain  public  worshipaccord-  How.  (U.  SJ  127;  In  ft  St.  Mary'*. 
ing  to  some  specified  denominational  Church.  7  S.  &  R.  (Pa.)  539;  KniskeriL 
usage,  but  the  corporation  and  the  v.  Lutheran  Churches,  i  ijandf  Ch. 
church,  although  one  tnaj'  exist  within  (N.  Y.)  419. 

the  pale  of  the  other,  are  in  no  respect  "Should  a  religious  society  think 
correlative.  The  object  and  interests  proper  to  separate  from  the  church 
□r  the  one  are  moral  and  spiritual;  and  with  which  it  has  previously  been  con- 
Ihe  other  deals  exclusively  with  things  nected  and  form  a  connection  with  an- 
lemporal  and  material.  The  existence  other  denomination,  the  trustees  have- 
of  the  church  proper  is  not  recognized  the  power  to  employ  such  minister  as 
by  the  municipal  law.  ,  .  ,  The  they  see  fit,  and  to  exclude  from  the 
society  has  the  entire  control  of  the  pulpit  a  minister  appointed  by  theec- 
question  ai  respects  the  form  of  reli-  clesiastical  judicatorj-  with  which  the 
gious  worship,  which  shall  be  promoted  society  was  previously  connected." 
by  the  church  property.  In  the  strong  Tylers  Am.  Eccl,  Law,  p.  119.  And 
language  of  the  courts; 'II  was  the  in-  see  Den  v.  Bolton,  11  N.  J.  L.  106; 
tention  of  the  legislature  to  place  the  FaJness  v.  Braunborg,  73  Wis.  757. 
control  of  the  temporal  affairs  of  these  ).  Field  f.  Field,  g  Wend.  (N.  ■\'.) 
societies  in  the  hands  of  a  majority  of  401  ;  Hale  v.  Everett,  53  N.  H.  71 ;  16 
the  corporators,  independent  of  priest.  Am.  Rep.  82.  See  also  Lawyer  v.  Cip- 
bishop,  presbytery,  or  ■synod,  or  other  perly,  7  Paige  (N.  Y.)  181.  In  Gable  v, 
ecclesiastical  judicatory.  This  is  the  Miller,  10  Paige  [N.  Y.)627  (Miller  -a. 
inevitable  effect  of  the  provision  giving  Gable,  3  Den.  (N.  Y.)  491)  the  court 
to  the  majority,  without  regard  to  their  by  Walworth,  Ch.,  said:  "The  exercise- 
religious  sentiments,  the  right  to  elect  of  jurisdiction  by  this  court  in  casea- 
trustees  and  fix  the  salary  of  the  minis-  of  this  kind  is  not  without  its  ditticul- 
ter,'"  And  see  Robertson  v.  BulllouB,  ties.  And  I  felt  them  pressing  upon 
11  N.  Y.  343;  Bellport  V.  Tooker,  39  mein  the  caseof  First  Baptist  Church 
Barb.  ( N.  Y.)  256;  Petty  v.  Tooker,  ai  v.  Witherell,  3  Paige  (N.  Y.)  1^  so  as. 
X.  Y.  167.  to  induce    me   to  doubt   whether  civil 

1.  Robertson   v.   BuIItous,  11    N.  Y.  courts  could  interfere.    Since  that  time, 

143;  Bellport  V.  Tooker,  29  Barb.  (K.  however,  several  cases  have  arisen  and 

Y,)  156;  Watkins  li.  Wilcox,  6  Thomp.  been  decided,   in  this    country   and  in 

&  C.  (N.  Y.)  539;  4  Hun  <N.  Y.)  3io;  England,   which   appear  to   settle  the 

Miller  v.  Gable,  3  Den.  (N.  Y.)  492.  question    in    favor    of   such    jurisdic- 

"And  persons  otherwise  qualified  do  tion." 
not  lose  their  right  as  corporators  to  In  re  St.  Mary's  Church,  7  S.  S  R. 
vote  at  elections,  by  reason  of  their  (Pa.)  539;  Attorney-Gen'l  v.  Drum- 
having  renounced  the  doctrines  and  ec-  mond,  i  Connor  &  L.  3 10;  In  rr  New 
cleslastical  government  professed  and  York  Protestant  etc.  School,  31  N.  Y. 
rect^nlzed   by  the     religious   body   In  591.  See  Knlskern  f.  Lutheran  Churches, 


whose  worship  and   service  the  corpo-     1  Sandf.  Ch.  (N.  Y.)  eio,  the  court   by 
rate   property   had    alwavs   been    em-     Sanford,    Asst.  V.   Cn.,  quoting  i 
ployed,    and   the    title   o'f   trustees   to     First  Baptist  Church  v.    WUherel 


office  and  to  the  control  of  the  corpo-  Paige  (N.  Y.)  304  (?.  v.)  said:  "When 

rate  property   is  not  impaired   by   any  this   court  is   obliged  to   administer  a 

alteration  in  doctrine  orchurch  govern-  trust,  the  chancellor  cannot  put  his  con - 

ment   on  their  part   or  on  the  part  of  science  into  the  keeping  of  any  ecclesi- 

those  by  whom  they  are  elected.''    Ty-  astical  tribunal.    The  tacts  constituting 

lei's  Am.  Eccl.  Law,  p.  139.     See  also  the  alleged   breach   of  trust   must  be- 
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* 

•jurisdiction  of  ecclesiastical  courts  ;  and  their  findings  upon  points 
ol  discipline,  order  and  doctrine  are  conclusive  in  common-law 
•courts.* 

Courts  of  equity,  on  the  application  of  a  portion  of  the  cor- 
porators, have  taken  jurisdiction  over  trustees  to  restrain  them 
from  applying  the  temporalities  of  the  corporation  to  the  support 
of  a  minister  who  has  been  deposed  from  his  office  by  the  proper 
ecclesiastical  tribunal  and  has  not  been  restored,  on  the  ground 
that  their  action  is  opposed  to  the  principles  of  faith  and  doctrine 
professed  by  the  church  at  the  time  the  property  which  the 
trustees  hold  in  trust  was  acquired.' 

But  courts  of  equity  have  no  general  visitorial  power  over  cor- 
porations;' they  have  only  a  general  superintendence  applicable 
to  cases  of  abuse  of  trust  or  to  redress  grievances  or  suppress 
frauds.^  The  visitorial  power  is  lodged  in  England  in  the  king 
and  in  the  States  of  the  Union  in  the  legislature,  as  the  sue- 
•cessor  of  th&  king,  and  a  court  of  chancery  has  no  jurisdiction  as 

Arisitor  over  religious  corporations.*     It  will,  however,  entertain 

• 

stated  in  the  bill,  and  if  put  in  issue  must  taught  therein  at  the  time  of  the  gift, 
be  proved  to  the  satisfaction  of  the  majr  be  resorted  to  in  order  to  iTmit 
•court  as  in  other  cases  of  trust/*  and  define  the  trust  in  respect  to  doc- 
Moore  V,  Moore,  4  Dana  (K/.)  357;  trines  usually  considered  fundamentali 
Philadelphia  Baptist  Assoc,  v.  Smith,  such  as  those  in  dispute  between  Trini- 
3  Pet.  (U.  S.)  481;  McCartee  v.  Or-  tarians  and  Unitarians,  but  not  as  to 
phan  Asylum  SocmqCow.  (N.  Y.)437;  lesser  shades  on  points  of  doctrine  not 
18  Am.  Dec.  516;  Whitman  v.  Lex,  7  deemed  fundamental.  See  also  People 
S.  &  R.  (Pa.)'88;  Inglis  v.  Sailors'  Snug  v,  Steele,  a  Barb.  (N.  Y.)  307;  Lawyer 
Harbor,  3  Pet.  (U.  S.)  iia;  Christ  r.  Cipperlj,  7  Paige  (N.  Y.)  281; 
Church  V,  Holy  Communion  Church,  Bowden  v,  M'Leod,  i  Edw.  Ch.  (N. 
14  Phila.  (Pa.)  61;  Bates  v.  Houston, 66  Y.)  588;  Kniskern  v,  Lutheran 
Oa.  198;  Third  Ref.  Dutch  Church's  Churches,  i  Sandf.  Ch.  (N.  Y.)  ^39; 
Appeal,  88  Pa.  St.  503.  Gibson  v.  Armstrong,  7  B.  Mon.  (Ky.) 
1.  Skilton  V.  VTebster,  Bright.  (Pa.)  481;  Trustees  v.  Johnson,  i  W.  &  S. 
^03;  Chase  v,  Cheney,  58  111.509;  11  (Pa.)  i ;  Scott  v.  Curie,  9  B.  Mon.  (Ky.) 
Am.  Rep.  05;  Voorhees  v.  Presbyte-  17;  Princeton  v,  Adams,  10  Cush. 
xian  Church,  8  Barb.  (N.  Y.)  135;  (Mass.)  133;  2  Story's  Eq.  Jur.,  f 
Robertson  V.  BuUious,  o  Barb.  (N.  Y.)  1191,  and  note;  Hill  on  Trustees,  f 
64;    Grosvenor     v.    United    Soc.    of  467  and  note. 

Believers,   118   Mass.  78;    Venable  v.        8.  Robertson  v,  Bullious,  11  N.  Y. 

Ebenezer  Baptist  Church,  25  Kan.  177;  24.3;  Bellport  v,  Tooker,  29  Barb.  (N. 

German  Ref.  Church  v.  Sei'bert,  3  Pa.  Y.)      256;      Petty     v.     Tooker,     21 

St.  282.  N.  Y.  267;  Isham  v.  First  Presbyte- 

In  ascertaining  the  purposes  to  which  rian   Church,  63    How.   Pr.  (N.   Y.) 

the  property  conveyed  was   intended  465. 
to  be  devoted  by  the  donor,  the  Ian-        S.  Attorney -Gen.  v.  Utica  Ins.  Co. 


guage  of  the  conveyance  is  conclusive.  3  Johns.  Ch.  (N.  Y.)  371;  Galway  v. 
Hale  V.  Everett,  C3  N.  H.  71 ;  16  Am.  U.  S.  Steam  Sugar  Refining  Co.,  36 
Dec.    82.    In   this  case  the  court  by    Barb.  (N.  Y.)  259;  Auburn  Academy 


Hale  v.  Everett,  C3  N.  H.  71 ;  16  Am.     U.   S.  Steam   Sugar  Refining  Co.,  36 

lis  case  the  court  by 
Sargent,  J.,  said:  "If  the  language  is    v.   Strong,   Hopk.  Ch.  (N.  Y.)278;'2 


indefinite,  extrinsic  evidence,  such  as  Kent.  Comm.  300;  i  El.  &  Bl.  481. 

the  trusts   held  hy  the  donor  or  the  4.  Dartmouth  College  v.  Woodward, 

faith     then     actually    taught    by   the  4   Wheat.   (U.  S.)   676;  RoberUon  v. 

donees,  and   the  circumstances  under  Bullious,  9  Barb.  (N.  Y.)  91. 

which    the    gift    was    made,    and   the  5.  2  Kent's  Comm.  303;  2  Bac.  Abr. 

denominational    name   of  a    religious  27;  Dartmouth  College  v.  Woodward, 

corporation  or  society  to  which  a  dona-  4  Wheat.   (U.  S.)  518;  Ang.  &  Amet 

tiofi  Is  made  and  the  doctrines  actually  Corp.  407. 
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jurisdictioti  to  compel  the  trustee  of  a  church  to  permit  clei^men 
who  adhere  to  the  principles  of  the  church  to  minister  to  the 
congregation  in  the  church  edifice,  even  though  a  majority 
thereof  may  thereby  consider  themselves  excluded  from  the 
church.'  But  a  minister  cannot  be  put  in  possession  of  the 
temporalities  of  a  religious  society  without  the  consent  of  the 
trustees  and  in  the  absence  of  a  decree  of  a  competent  court.* 

VnL  Fowns  nr  BSLAnos  lO  Fbopibtt— l.  In  QoieraL— The 
civil  courts  will  control  the  action  of  churches  or  religious  associa- 
tions where  rights  of  property  or  individuals  are  concerned,  but 
have  no  jurisdiction  over  doctrines  or  rules  of  faith  of  the  society 
as  such.  Where,  however,  rights  of  property  are  dependent  on 
adherence  to  a  teaching  of  a  particular  religious  doctrine,  courts 
will  examine  what,  as  a  fact,  that  doctrine  is  and  whether  as  a  fact 
the  persons  interested  adhere  to  or  teach  it. 

Courts  will  not  allow  property  belonging  to  a  church  organiza- 
tion and  dedicated  to  religious  purposes  to  be  taken  from  the 
members  of  the  organization  without  regard  to  the  regulations 
and  restraints  by  which  it  was  intended  to  protect  them.* 

A  majority  of  the  corporators  of  a  religious  society,  without 
regard  to  their  religious  views,  have  exclusive  control  over  the 
revenues  of  the  society.* 

1.  Skilton  f.  Webtter,  Bright.  (Ps.)  property    or    temporalltlet    ore  to  be 

103.  RMnaged  bjr   penoni  conttltutlng  the 

*    '  "'         '       "    "  ige  (N.  canditorj  who  are  aI»o  tnuteei.     Now 

,  I  Gray  OTerth 

(Maw.)  399.  ingtt  ai 

%.  Grimea  v.  Harmen,  35  Ind,  113;  liidlction.  It  will  Interfere  to  prevent 
It  Am.  Rep.  690;  MtUer  v.  Gable,  a  any  abine  or  the  trust;  can  compel  the 
Den.  (N.  V.)  491;  10  Pafge  (  N.  Y.)  IruBteea,  in  other  words,  the  coniiBtorjr, 
fn-j;  Robertion  v.  BulUoui,  11  N.  Y.  to  discharge  their  duties  falriy  with  re- 
jxi;  Dicffendorf  f.  Reformed  Calvinlst  sped  to  the  property;  has  power  to  re- 
Church,  30  Johns.  (N.  Y.)  12;  German  move  them  If  found  necessary;  willpre- 
Ref.  Church  v.  Siebert,  3  Pa.  St.  391;  serve  the  temporalities  and  appropriate 
Perraria  v.  Vasconcelloa,  31  III.  46;  them  to  the  original  object  of  the  Instl- 
Bowden  V.  McLeod,  1  Edw.  Ch.  (N.  tutlon—fn  short,  will  see  that  the  trusts 
Y.)  jSS;  Hale  11.  Everett,  53  N.  H.  9;  are  faithfiillj'  performed  and  executed. 
16  Am.  Rep.  81;  East  Norway  Lake  It  Is  to  this  end,  the  power  which  is 
etc.  Church  r.  Halvonon,  4a  Minn,  a  common-law  power  and  Inherent  In 
J03 ;  Harrison  v.  Hoyle,  34  Ohio  St  the  court,  is  used.  Besides  this,  it  has 
154;  Newman  v.  Proctor,  10  Bush  (Kv.)  powers  conferred  by  statute  over  cor- 
ii8;Brunnenmeyeri>.Buhr«,3aIt1.  1S3;  porations  and  their  directors  and  mMi- 
Kinkead  f .  McKee,  g  Bush  (Kv.)  53J;  agers;  but  those  atatutorj  power*  do 
Shannon  i>.  Frost,  3  B.  Mon.  (Ky.}i5Si  not  extend  to  religious  corporation*. 
Lutheran  Evangetlcal  Church  v.  Grist-  Except  In  connection  with  the  propertj 
""  "  .^  ,.  .  ,  n  and  temporalities  of  a  religious  society 
whether  Incorporated  or  not,  and  upon 
(Ky.)  190;  31  Am.  Dec.  85;  H^py  v,  the  principle  just  stated,  this  court  haa 
Morton,  13  111.  398;  Harmon  v.  Dreher,  no  jurisdiction  and  cannot  interfere.  It 
Spear*  t^.  (S.  Car.J  87.  hasnothingimmediately todo  withthdr 

%.  Tyler's  Ecclesiastical  Law,  p.  too,  spiritual  concerns,  church  government, 

4  117.     In  Bowden  v.  McLeod,  i  Edw.  discipline,  faith,  doctrines,  or  mode*  or 

Ch.  <N.  Y.)588,     the    court    by    Mc-  worship.     These  are  matter*  which  »« 

Conn.    Vice   Chancellor,  said:    "The  to  be  left  to  the  regulation  of  their  own 
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peculiar  tribunals  and  the  ecclesiastical  trustees  of  a  religious  society  can  alone 
judicatories  of  each  church.  Nor  will  bind  the  corporate  society  and  in  order 
this  court  interfere  to  restrain  the  free  to  execute  this  power,  the  trustees 
exercise  of  religion  in  any  man  accord-  must  meet  as  a  board  so  they  may  have 
ing  to  the  dictates  of  his  own  con-  each  other's  views  and  deliberate  and 
science.  It  disclaims  all  such  power  decide  the  questions  before  them.  The 
and  authority.  And  yet  it  must  be  ad-  separate  action  of  the  trustees  individu> 
mitted,  there  are  cases  in  which  this  ally  without  consultation  although  a 
court  has  power  to  inquire  into  tenets  majority  in  number  should  agree  upon  a 
openly  and  publicly  expressed  in  refer-  certain  act,  would  not  be  the  act  of  the 
ence  to  the  place  in  which  they  are  constituted  body  of  men  clothed  with 
promulgated.  The  task  may  be  a  diffi-  the  corporate  powers."  In  Robertson 
cult  and  painful  one,  but  equity  can  do  v.  Bullions,  £i  N.  Y.  251,  the  court  by 
this  whenever  called  upon  (in  connec-  Selden,  J.,  said:  "What,  then,  are  the 
tion  with  it)  to  execute  or  administer  a  powers,  rights  and  obligations  of  this 
trust.  As.  for  instance,  where  a  reli--  class  of  corporate  officers,  and  to  what 
gious  society  is  formed,  a  place  of  wor-  extent  has  this  court  jurisdiction  over 
ship  provided,  and,  either  by  the  will  them?  These  questions  are  to  be  an- 
of  the  founder,  the  deed  of  trust  through  swered  in  view  of  the  statute  authoriz- 
which  the  title  is  held,  or  by  the  char-  ing  the  incorporation  of  these  societies 
ter  of  incorporation,  a  particular  doc-  and  the  rules  which  regulate  other  cor- 
trine  is  to  be  preached  in  the  place,  and  porations  of  the  same  legal  character 
the  latter  is  to  be  devoted  to  such  par-  and  their  officers  and  not  with  reference 
ticular  doctrine  and  service.  In  such  a  to  those  peculiar  principles  which  are 
case  it  is  not  in  the  power  of  the  trus-  applied  to  trusts  by  courts  of  equity, 
tees  of  the  congregation  to  depart  from  These  officers  are  trustees  in  the  same 
what  is  thus  declared  to  be  the  object  sense  with  the  president  and  directors 
of  the  foundation  or  original  forma-  ofa  bank  or  ofa  railroad  company.  They 
tion  of  the  institution  and  teach  new  are  the  officers  of  the  corporation  to 
doctrines  and  set  up  a  new  mode  of  whom  is  delegated  the  power  of  man- 
worship  there.  At  least  this  cannot  be  aging  its  concerns  for  the  common  bene- 
done  without  the  consent  of  all  the  fit  of  themselves  and  all  the  other  cor- 
members  of  the  church  or  congregation,  porators,  and  over  whom  the  body 
because  it  would  be  an  infraction  of  the  corporate  retains  control  through  its 
will  of  the  founder,  be  contrary  to  the  power  to  supersede  them  at  every  re- 
spirit  of  the  deed  or  act  of  incorpora-  curring  election.  .  .  .  But  if  it 
tion  and  a  perversion  of  the  original  be  admitted  that  a  court  of  equity  hai 
object  and  design  of  its  institution,  power  by  virtue  of  its  general  jurisdic- 
Upon  the  complaint  of  any  party  ag-  tion  over  every  species  of  trust  to  inter- 
grieved  it  may  be  made  the  duty  of  this  fere  at  the  instance  ofa  corporator  in 
court  to  inquire  into  the  doctrines  cases  of  gross  violation  of  duty  by  the 
taught  with  a  view  to  ascertain  whether  managing  officers  of  a  civil  corporation 
there  is  such  a  departure,  and  to  re-  which  is  at  least  doubtful,  the  question 
strain  and  bring  them  back  to  the  origi-  still  remains  how  may  this  jurisdiction 
nal  principles  of  faith  and  doctrine,  if  be  exercised.  Does  it  extend  to  the  re- 
they  will  continue  to  worship  in  that  moval  of  the  officers  of  the  corporation? 
place."  In  Oglesby  v,  Attrill,  the  It  is  difficult  to  conceive  from  what 
court  by  Field,  J.,  said:  "They  (the  source  the  court,  independent  of  legls- 
court)  will  not  examine  into  the  affairs  lative  enactment,  could  derive  such  a 
of  a  corporation  to  determine  the  expe-  power.  This  class  of  officers  receive 
diency  of  its  action  or  the  motives  for  their  authority  directly  from  the  sover- 
it  when  the  action  itself  is  lawful."  eignty  of  the  State.    The  statute  pre- 

In  Kniskern  t;.  Lutheran   Churches,  scribes  their  qualifications,  the  mode  of 

1  Sandf.  Ch.  (N.  Y.)  439,  the  court  by  their  election  and    the  tenure   of  their 

Sandford,  V.  Ch.,  says:  "The  defend-  offices;  what  power  has    the  court  of 

ants  also  make  it  a  point,  that  theques-  chancery  or  any  other  court  to  set  aside 

tion  whether  or  not  they  are  orthodox  the  statute,  to  impose  conditions  to  the 

can  only  be  determined  by  the  proper  holding  of  the  office  which  the  statute 

ecclesiastical    tribunal  and   cannot   be  does  not  impose?    There  is  a  wide  dif- 

decided  by  this  court."  ference  between  this  description  of  of- 

In  Cammeyer  v.  United  German  etc.  ficers  and  mere  private  trustees  whose 
Churches,  2  Sandf  Ch.  (N.  Y.)  186,  the  powers  rest  solely  upon  individual  con- 
court  by  Sandford,  V.  Ch.,  said:  "The  tract.    There  if  the  conditions  of  the 

SOO 
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Where  a  corporation  has  the  legal  capacity  to  take  real  and 

personal  estate,  it  may  take  and  hold  it  in  trust  in  the  same  man- 
ner and  to  the  same  extent  as  a  private  person,  always,  however, 
under  the  control  of  a  court  of  competent  jurisdiction;*  and  a 
treasurer  who  has  invested  funds  of  the  society  for  which  he  acts 
as  such  in  his  own  name  will  be  held  to  answer  for  them  as 
trustee.* 

contract  be  violated,  the  office  U  right-  that  purpose.   Subject  to  this  important 

iiiWy  forreited  and    the  court  may    en-  and  most   efficient  check,  the   tru»tee» 

force  this  forfeiture   at   (he  instance   of  have  the  undoubted  power  ofdetermin- 

the  party  a^rieved.     But  the  powers  of  ing  by  whom  the  pulpit   shall  be    occu- 

corporate  officers  have  a   source  above  pied. 

that  of  mere  private  contract  over  See  alto  Attorney -Gen'!  w.  Union 
which  the  court  of  chancery  has  no  par-  Society,  116  Mhgs.  167*  German  etc. 
amount  authority.  17  Vesey  491;  but  Congregation  f.  Pressler,  17  La.  Ann. 
lee  1  Madd.  92;  Lawyer  v,  Cipperly,  1^7;  Trufilees  v.  Sturgeon,  9  Pa.  St. 
7Paige(N.  Y.)  jSi  ;  Bowden  v.  Mc-  321;  Curd  v.  Wallace,  7  Dana  (Ky.) 
Leod,  I  Edw.Ch.  (N.Y.)  sS8;  Knis-  90;  32  Am.  Dec.  85. 
kern  v,  Lutheran  Churches,  1  Sandf.  In  Paige  t.  CroBby,  24  Pick.  (Maei.) 
Ch,  iN.Y.)439;  Tyler's  Eccl.  Law,  p.  jii,  the  court,  by  Morton,  J.,  said: 
98,  i  3ia.  In  People  v.  Runkle,  9  "According  lo  Ihe  settled  and  estab- 
Johns.  (N.V.)  147,  the  court  said:  "The  lished  law  of  Massackusetls  the  plain- 
trustees  have  the  possession  and  custody  tiff  was  the  legal  successor  of  the  de a- 
of  the  temporalities  belonging  to  the  cons,  who  had  withdrawn  from  the 
church,  whether  the  same  consists  of  old  parish,  and  as  such  became  the  law- 
real  or  personal  estate.  They  must  fill  owner  and  entitled  lo  the  possession 
therefore  be  considered  as  being  virtnle  of  the  church  plate,  which  is  the  subject 
ojicii  entitled  to  the  possession  and  of  the  present  controversj'.  .  .  .  The 
lawfully  seised  of  the  ground  and  of  the  plaintiff  has  a  right  to  hold  these  goods 
buildings  belonging  to  the  church,  and  intrust  and  the  use  of  the  church  of 
the  merit  or  demerit  of  their  conduct  in  which  he  is  a  deacon." 
closing  the  doors  of  the  church  against  1.  In  Vidal  v.  Mayor  etc,  of  Pliila- 
the  defendant  cannot  be  taken  into  con-  delphla,  1  How.  (U.  S.)  127,  the  court 
side  ration  in  this  case.  If  they  have  by  Story,  J.,  said:  "Neither  is  any  posi- 
abused  their  trust,  the  congregation  live  objection  In  point  of  law  to  a  cor- 
who  are  their  constituents  have  ample  poration  taking  property  upon  a  truit 
remedy,  but  this  remedy  does  not  con-  not  strictly  within  the  direct  scope  of 
sist  in  a  forcible  entry  upon  their  pos-  the  purposes  of  its  institution  but  col- 
sessions.  Though  the  Inislees  hold  the  lateral  to  them;  nay,  for  the  benefit  of 
church  property  In  trust  for  the  church  a  stranger  or  of  another  corporation." 
and  congregation,  still  it  is  their  posses-  But  see  Inglis  v.  Sailors'  Snug  Harlwr, 
(ion,  and  the  courts  are  bound  to  protect  3  Pet.  (U.  S.)  99;  Scott  ».  Curie,  9  B. 
them  against  every  irregular   and   un-  Mon.  (Ky.)  i?. 

lawful  Intrusion  made  against  their  will,  I,  In    Reformed    Dutch    Church   v, 

whether   by   members   of  the  congre-  Mott,  7  Paige  (N,  Y.)   77 ;  31  Am.  Dec. 

etion  or  by  strangers."  See  also  Hum-  613,  the  court  by  Walworth,  Ch.,said: 

rt  V.  Protestant  Episcopal  Church,  I  "'That  the  legislature  had  the  power  to 

Edw.  Ch.  t'N.  Y,)  30S.  transfer  the   legal   title  from  the  mere 

In  Pettv  f.  Tooker,  21  N.  Y.  271,  the  naked  lTm\xcf,tolhecestHis  que iruslent 

court  by  Selden,  J^  said:  "The  trustees  after  the  latter  were  Incorporated,  in  a 

are  the  representatives  of  the  corporate  case  where  the  trustees   might  them- 

body,  and  the  statute  Invests  them  with  selves   be   compelled    to  make   such  a 

extenaive  powers.     They    are   entitled  transfer   under  a  decree  of  this  court, 

to  the  possession  and    management    of  there   cannot   be   any   room  for  doubt. 

all  the  properly  of  the  corporation,  and  .     .     .      And  no  subsequent  violation  of 

are  empowered  to  exercise  its  entire  ad-  the  trust  upon  which  the  property  wa» 

ministrative     functions      ...      the  held  can  ever  revest  either  the  legal  or 

•alary  of  the  minister  shall  be  regulated  equitable  title     ...    in  the  heirs  01 

not  by  the  trustees  but  by  a  majority  ol  the  original  trusteer,  although  a  palpable 

the  corporators  at  a  meeting  called  for  breach   of  trust   might   form  «  proper 
3oC,  ofL.— 51                            801 
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Where  the  officers  of  a  religious  corporation  have  authority 
to  determine  what  persons  in  a  parish  are  poor  and  worthy  to 
receive  money  given  for  that  purpose,  the  corporation  can  re- 
ceive and  administer  the  trust  fund.  And  where  the  officers 
neglect  to  designate  the  beneficiaries  the  court  will  appoint  some 
other  instrumentality.* 

A  fund  given  for  the  benefit  of  a  voluntary  religious  society 
connected  with  an  organized  church  accrues  to  the  same  society 
after  its  organization  under  an  act  of  the  legislature  for  that  pur- 
pose.*  It  is  not  necessary  for  a  religions  organization  to  become 
incorporated  for  it  to  maintain  regular  worship,  contract  debts  in 
its  own  name,  have  representation  at  a  conference  of  sister  organ- 
izations, receive  members  to  its  communion,  and  try  and  expel 
them  for  misconduct.* 

2.  Acquisition  of  add  Title  to  Property— a.   In  General.— The 

ground  for  an  application  to  the  court  that  court  only,  according  to  the  course 

of  chancery  on   the  part  of  the  corpo-  of  the  common  law  for  nonuser  or  mi8- 

rators   or   by   the   attorney -general  to  user  of  their  franchises.      But  at  the 

compel  the  due  execution  of  the  trust."  same  time  I  admit  that  the  persons  who 

And   in    Robertson   v.  BuUious,  ii  N.  from  time  to  time  exercise  the  corporate 

Y.  243,  the  court  by  Selden,  J.,  said:  powers  may  in  their  character  of  trus- 

**The  trustees  of  a  religious  corporation  tees  be  accountable  to  this  court  for  a 

in  this   State  cannot  receive    a  trust  fraudulent  breach  of  trust  and  to  this 

limited  to  the  support  of  a  particular  plain  and  ordinary   head  of  equity  the 

faith  or  a  particular  class   of  doctrines  jurisdiction   of  this   court  ought  to  be 

for  the  reason   that  it  is  inconsistent  confined." 

with  those  provisions    of   the   statute  In  Lawyer  v.  Cipperly,  7  Paige  (N. 

which  give  to  the  majority  of  the  cor-  Y.)  279,  the   court  by   Walworth,  Ch., 

poration  without  regard  to  their  religous  said:    '*If  the    trustees,    without   any 

tenets,  the  entire  control  over  the  reve-  reason    whatever,    should    obstinately 

nues  of   the  corporation.'*     See    also  refuse  to  employ  a  minister  who  was 

Watkins  v,  Wilcox,  66  N.  Y.  654;  Ma-  every  way  acceptable  to  the  great  mass 

son   V,   Muncaster,  9  Wheat.   (U.S.)  not  only  of  the  church  but  also  of  the 

445;     Tibballs    v.     Bidwell,    i     Gray  congregation  and  who  had  not,  in  their 

(Nfass.)  399;  Wallace  v.  First   Parish  opinion,  departed  materially  from   the 

in  Townsend,  109    Mass.  263;  Tyler's  standards  of   faith    adopted  in    such 

Eccl.  Law,  p.  242,  ^  559.    ^* Where  the  church,  I  am  not  prepared  to  say  this 

land  of  a  religious  society  is  conveyed  court  would  not  correct  such  a  flagrant 

to  individual  trustees  instead  of  the  re-  breach  of  trust  by  removing  them  from 

ligious      corporation      the     individual  their  office  as  trustees  so  as  to  allow 

grantees   are  regarded  as  trustees    of  the  congregation  to  elect  others  in  their 

the  society,  or  on  sale  of  such  land  they  places.     It  must,  however,  be  a  case  of 

will  receive  the   proceeds  in   trust   for  a  palpable   breach  of  trust  which  will 

the  use  of  such  society.     Seceders  from  authorize   this  court  to  interfere  and  it 

a  regularly  organized  church  who  have  should  not  be  done  in  any  case  where 

organized   themselves   into  a  separate  the  church  and  congregation  were  very 

body  are  not  entitled  to  any  portion  of  nearly   equally  divided  as   to  the  pro- 

the  property  of  the  society  from  which  priety  of  employing  any  particular  per- 

they  seceded."  M.  E.  Church  of  Cincin-  son  as  their   minister."     Weld  i'.  Mav, 

nati  V,  Wood,  5  Ohio  283.  In  Attornej'  9  Cush.  (Mass.)    181,  see  also  Church 

Gen'l   V.   Utica   Ins.  Co.,  2  Johns.  Ch.  of  the  Redeemer  f.  Crawford, 43  N,  Y. 

(N.   Y.)   371,  the  court  by   Kent,  Ch.,  476. 

said:  '*!    should  rather  conclude   that  1.  Appeal  of  Goodrich,  57  Conn.  275. 

under  the  constitutional  administration  2.  Attorney  Gen'l  v,  Dublin,  3S  N. 

of  justice  in  this  State  all  corporations  H.  459. 

of  whatever  name  or  description  were  8.  M.  E.  Church  v,  Clark,  41  Mich, 

amenable  to  the  supreme  court  and  to  730. 
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title  to  property  acquired  by  an  incorporated  religious  society  in 
its  own  name  is  in  the  artificial  creature,  the  corporation,  and 
possession  by  the  trustees  of  the  society  is  possession  by  the 
society.  Therefore,  in  the  case  of  a  forcible  entry  and  detainer 
of  a  church  owned  by  such  a  society,  proceedings  to  recover 
possession  must  be  instituted  by  the  corporation  itself  in  its  own 
name  and  not  by  the  individual  trustees  or  in  their  name.  The 
possession  of  the  trustees  is  for  the  use  of  the  persons  who,  by  its 
constitution,  usages,  and  laws,  compose  the  society.  Their  pos- 
session is  fiduciary  and  they  may  be  dispossessed  by  the  election 
of  others  in  their  places.* 

The  organization  of  the  corporation  must  be  in  strict  conform- 
ity to  the  statute,  otherwise  it  will  be  incapable  of  holding  real 
estate  or  suing  as  a  corporation.*  But  where  title  to  land  is  taken 
in  the  names  of  individuals  as  trustees,  to  be  used  with  the  build- 
ings on  it  as  and  for  a  church,  if  the  trustees  accept  the  trust  the 
legal  ownership  is  in  them,  subject  to  the  limitations  and  condi- 
tions of  the  instrument  creating  the  trust.  Such  trustees  are  not 
removable  at  the  pleasure  of  the  cestui  que  trust ;  they  need  not 
be  communing  members  of  the  church  ;  excommunication  from 
the  church  will  not  disqualify  them ;  they  cannot  be  removed 
from  their  office  by  a  minority  of  the  church  society,  without  warn- 
ing, charges,  citation,  a  trial,  and  in  defiance  of  the  church  rules; 
and  their  title  cannot  be  impeached  collaterally.'  But  where 
some   of   the  members  and  officers  of   a  religious  society   join 

1.  In  People  v.  Fulton,  It  N.  Y.  94^  Conn.   193;    Kirkpatrick   v.  R(^er«,  6 

the   court    by    Dcnio,  J.,  said;  "Incor-  Ired.  Eq.  (N.  Car.)  130, 

porated   religious   EOcietiee  are   aggre-  As  to  when  and  how  propertv  may 

gate  corporations  and  whatever  prop-  be   acquired   \>y   religious  societies,  and 

ertjr  they  acquire,  whether  ll  be  real  or  their  right   to  control   and  dispose   of 

personal.  Is   vested  In   interest  in    the  the  same,   see    Cammeyer    v.    United 

body  corporate,  and  while  the  officers  German   etc.  Churches,  1    Sandf.   Ch. 

have   it  under  their  control  or  domin-  (N.    Y.)     186;    Ayers     v.     Methodist 

ion.  whatever  possession  they   have  is  Church,  3   Sandf.  [N.   Y.)  351;  Smith 

the   possession  of  the  artihcial  person  v.  Nelson,  18   Vt.  511;  Van   Duzen  i'. 

whose     agents     they     are.     AUhough  Trustees  of  Presbyterian  Congregation, 

called   trustees   they   do  not   hold  the  4  Abb.  App.  Dec!  (N.  Y.)  465;Bundy 

property  In  trust  for  the  corporation  or  v.  Blrdsall,  19  Barb.    (N,   Y.)'3i;  Cal- 

religlouB  society.     The  name  is  simply  kins  v.  Chenev,  93  111.  463;  First  M.  E. 

the  title  of  their  office  and   their  posi-  Church  v.  Filkins,  3  Thomp.  &  C.  (N. 

lion  respecting  the  corporate  property  Y.)  379. 

would  be  the  same  if  they  were  denom-  t.  Tunstall  v.  Wormley,  .^4  Tex.  476; 

inated   directors   or    managers.    Their  Combe  x;  Brazier,  3  Deaaus.  (S.  Car.) 

right   lo   intermeddle  is   an   auUiority,  431. 

not  an  estate  or  title.     They  have  no  S.  Bouldln  i>.   Alexander,    i;    Wall. 

other  possession  than  the  directors  of  a  (U.  S.)    131;   Reformed  Dutch  Church 

bant  have  of  the  banking  house     .     .     ,  f.  Harder,  58  Hun  (N.  Y.)  605;   Bun- 

ll  ii  the  person  who  has  the  legal  right  dv  v.  Birdsalt,   39   Barb.  (N.   Y.)    11; 

to  the  possession  who  Is  lo  institute  the  tirunnenmeyer  v.   Buhre,  32   III.   183; 

proceedings   in  the  case   of  a   forcible  First   Presbyterian    Soc.   v.   Smitheri, 

entry    and    detainer.     See   alto   Wat-  m  Ohio  St.   348;   Bowen  v.  Irish   etc. 

son  V.    Jones,    13     Wall.    (U.    S.)  679;  Congregation,  6  Bosw.  (N.  Y.)  143. 

MlUer  IT.  Gable,  a   Den.  (N.  Y.)  492.  A  deed  to  "A,  B  and  C,  Trustee*  of 

But  see  Methodist  Soc.  i'.  Bennett,  39  the  D  Congregation,   their   succewora 
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another  society  whose  tenets  differ,  without  conforming  to  the 
rules  prescribed  for  membership  in  the  constitution  of  the 
society,  they  cannot  hold  the  property  of  the  society.^ 

The  legal  title  is  vested  in  the  trustees  for  the  purposes  of  con- 
venience only.  They  have  no  power  to  pervert  it  or  to  prevent 
its  being  used  for  the  purposes  of  the  trust  upon  which  they  hold 
it.  All  their  powers  are  subject  to  the  rules  and  customs  of  the 
organization  and  not  to  a  will  of  a  majority  of  the  members  * 

Where  there  is  no  local  statute  contravening,  property  may  be 
held  by  trustees  for  the  use  and  benefit  of  an  unincorporated 
religious  society  under  the  rule  that,  at  common  law,  property 
may  be  granted  to  pious  uses  before  there  is  a  grantee  in  exist- 
ence competent  to  take  it,  in  the  mean  time  the  fee  being  in 
abeyance.  The  persons  to  whom  the  grant  is  made  are  seised  to 
the  use  of  the  society  or  church,  and,  after  it  has  acquired  the 
legal  capacity  to  take  and  hold  real  estate  the  statute  executes 
the  possession  to  the  use,  and  the  estate  vests.* 

and    assigns" — The    D    Congregation  with,  so  as  to  render  them  legally  com' 

being  a  religious  corporation,  vests  the  petent  to  take  property,  in  their  corpo- 

legal  title  in  A,  B  and  C    individually  rate  character."     And    see    Miller  v. 

and  not  in   the  corporation.    Den    v.  Chittenden,  4  Iowa    252;  Schmidt   v. 

Hay  21  N.J.  L.  174.  Hess,  60  Mo.    591;  M.    E.    Protestant 

1*.  Rottman  v.  Bartting,  22  Neb.  375.  Church  i'.  Adams,  4  Oregon  76.  Butsee 

2.  Brunnenmeyer   v,  Buhre,   32    111.  Beck  with  xk  St.  Philips  Parish,  69  Gfl. 

183.  564. 

It  has  been  held  that  property  may  A  decree  of  court  incorporating  a  rc- 
be  granted  to  individuals  for  the  use  of  ligious  society  passes  to  the  corporation 
a  church  not  incorporated,  in  such  a  the  title  to  land  conveyed  to  such  so- 
way  that  when  the  society  may  be  in-  ciety,  before  its  incorporation  where  the 
corporated,  it  can  take  and  hold  it  court  has  jurisdiction  of  the  subject^ 
Reformed  Dutch  Church  v.  Veeder,  4  matter  and  parties;  and  its  decree  can- 
Wend.  (N.Y.)  494.  It  has  also  been  held  not  be  collaterally  attacked.  Keith 
that  trustees  </«?_/<ic/^  of  a  religious  so-  etc.  Coal  Co.  v,  Bingham,  97  Mo. 
ciety  unincorporated,  may  maintain  an  196. 

action  against  a  trespasser  for  an  in-  In  New  England  it  has  been  held 

jury  to  the  meeting  house  of  the  so-  that  real  estate    granted   to  a  parish, 

ciety.    Green   v.  Cady,  9  Wend.  (N.  upon  the   incorporation  of   the  parish 

Y.)  414.  into  a  town,  passes  to  and  is  held  by  the 

8.  Tyler's  Am.  Eccl.  Law,  p.  55;  new  corporation;  and  that,  if  the  town 
Miller  v.  Chittenden,  4  Iowa  252.  -  In  is  subsequently  divided  into  parishes. 
Reformed  Dutch  Church  v.  Veeder,  4  the  property  will  not  revert  to  the 
Wend.  (N.  Y.)  490,  the  court,  by  Sav-  original  parish  if  it  has  been  appropri- 
age,  J.t  said:  "There  is,  indeed,  no  pe-  ated  to  the  use  of  the  town  in  its  muni- 
cuniary  consideration;  but  the  support  cipal  capacity.  Lakin  v.  Ames.  10  Gush. 
of  the  Gospel  in  Christian  county  is  a  (Mass.)  i98:*New  Market  v.  Smart,  45 
sufficient  consideration."  Cammeyer  v.  N.  H.  87.  And  that,  if,  prior  to  the  in- 
United  German  etc.  Churches,  2  Sandf.  corporation,  a  new  religious  society  has 
Ch.  (N.  Y.)  221.  been  formed  in  the  town,  recognized  as 

In  First  Baptist  Church   v.  Wither-  an    independent    organization,  and  its 

ell,  3  Paige  (N.  Y.)  298,  the  court,   by  members  therefore  exempted  from  tax- 

Walworth,  Ch.,  said:    "If  the  grantor  atton  in   the  original  parish,  the  real 

or  any  other    person    hold    the  estate  estate  anciently  granted  to  the  parish 

originally  in  trust  for  the  church  or  so-  will   not  pass   to  the  town.     Essex  v. 

ciety,  the  legal  estate  is  transferred  to  Low,  5  Allen  (Mass.)  595;   Stearns  v. 

the  church  or  corporation  whenever  the  Woodbury,  10  Met.  (MaW.)  27;  New 

requisites  of  the  statute  are  complied  Market  v.  Smart,  45  N.  H.  87. 
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Trustees  cannot  take  in  trust  for  the  benefit  of  the  members 
of  the  church  as  distinguished  from  other  members  of  the 
society,  or  for  a  portion  of  the  corporators  to  the  exclusion 
of  others.* 

Real  estate  may  be  granted  in  trust  for  a  body  incapable  of 
holding  it  in  its  own  right ;  and  the  conveyance  need  not  show  the 
real  grantee  by  name  ;  it  is  enough  if  the  intention  of  the  donor 
appears  in  it.*  Where  title  to  property  paid  for  by  the  members 
of  a  religious  society  was  taken  in  the  name  of  one  of  them,  the 
trustees  appointed  upon  the  subsequent  incorporation  of  the  so- 
ciety have  a  right  to  call  for  a  conveyance.  The  indorsement  of 
the  grantee  that  he  held  the  title  to  be  conveyed  upon  the  assent 
of  the  members  to  an  open  communion,  which  was  contrary  to  the 
tenets  of  a  large  proportion  of  their  members,  cannot  be  regarded, 
no  assent  having  been  proven."  The  courts  will  decree  the  ful- 
fillment of  a  contract  to  convey  land  _  as  the  site  of  a  church  to 
members  of  a  society  when  the  same  shall  have  been  incorpo- 
rated. But  when  the  person  holding  the  legal  estate  has  expended 
his  own  money  in  building  the  church  of  the  society  the  court 
will  not  compel  him  to  give  up  his  legal  claim  to  the  estate  until 
his  equitable  claim  is  satisfied.^ 

A  religious  corporation  may  acquire  title  to  land  by  adverse 
possession,  and  a  title  thus  acquired  is  not  cumbered  with  any 
equitable  trusts  which  may  have  been  in  force  prior  to  the  date 
on  which  the  adverse  possession  began.' 

If  land  conveyed  to  a  religious  society  is  sold  without  leave  of 

1.  Tyler's    Am.  Eccl.  Law,    p.   114;  V.)    ^ly,     Bovee    v.    St,    Louis,    20 

Robertson  V.  BulHouB,    ti   N.    Y.   243;  Barb.  {N.  Y.)  657;  Burm.  Smlth.iVt. 

Presbyterian    Church   *,    Donnom,    1  341;  Cincinnati  p.  White.6  Pel,(U.  S.) 

Desaus.  (S.  C»r.)  154.  435;  M.  E.  Church  f.  Hoboken,  33  N.J. 

''^Vhe^  a  rellgjoui  ■ocietj'   li  organ-  L.  17;  97  Am.    Dec.   6g6;   Cawlett   v. 

lied  ss  a  branch  or  part  of  an  estab-  Clark,  9  Cranch  (U.  S.)  igi. 

lUhed  denomination,  and  become*  en-  g.  Trustees  of  South  Baptiat  Church 

dowed    with   property  given  upon  the  p,  Yatee,  Hoffm.  Ch.  (N.  Y.)  142. 

faith  of  Its  beine:  so,  the  trusted,  at  a  ,    ,    r.       .  .      ,      .     r...       ,.       r  . 

Ilv.n  timt,  -ill  nol  bi  p.,mlll=d  li  >m-  *■  '"  C™;"!"* ,"=■  ""re*  <^  LI.- 

floy  ..cl.  prop,,.,  i„  ™in..l„i„g  doc  'S\'  ^'ff' i?J       '  A  i  ,%°°"  f  .5' 

triot   .od   dlSplin.  It  v.,koM    -llh  W.lwortl,     Ch.,  ...d .   •  Althousl.  the 

I1..1  of  the  deoomlo.tlon,  ...n  Ihoogh  !|;""1"'  '°  ,""'='  ',''" '"  ""  """t 

lh«  IntenUoo  or  Ihi  donor.  1,  Ihe  crtK-     S"*!,';'"   '""'  ,   !^  '■'S?"', 

b,     which    to     dtlnmln.      Iho      l,  ortSni°..To^,t'.'?" 


purposes    to    which    the    property    of 


Ihe  church  has  been  dedicated."  Beatty  v.  Kurtz,  a  Pet.  (U.  S.)  566; 

Tyler's   Am.   Eccl.  Law,  p.  114;  and  Macon  i>.  Shcppard,  J  Humph.  (Ten n.) 

•ee  People  b.  Steel,  i   Barb.    (N.   Y.)  33Si  Consocialed  Pres.  Soc.  v.  Staples, 

397;   Ebbinghaus  v.  Killian,  i   Mackey  *3  Conn.  S44- 

<D.  0  147.  6.  Pine  St.  Cong.   Soc.  v.   Weld,  13 

3.  Robertson    v.   Bulllous,    9     Barb.  Grar  (Mass.)  570;  Old  South  Soc.  v. 

(N,    Y.)     79;     Reformed    etc.    Dutch  Crocker,  119  Mass.  1;  30  Am.  Rep.  999; 

Church  V.  Mott,  7  Paige  (N.  Y.)  77;  Landia'  Appeal,  10a  Pa.  St.  467;  Har- 

33       Am.      Dec.      613;      Theological  pending   v.   Reformed  Dutch  Church, 

Seminary    i>.    Child,     4    Paige    (N.  16  Pet.  (U.  S.;  455. 
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court,  the  proceeds  may  form  a  fund  to  be  applied  in  the  place  of 
the  land.* 

A  deed  of  land  to  an  organized  and   active,  though  unincorpo- 
rated, religious  society,  conveys  title  to  the  grantees  as  a  body, 

1.  In  re  First  Presbyterian  Soc,  xo6  change  among  the  members  or  in  the 

N.  Y.  251:  "Everjr  minister  settled  over  territorial    limits   of  the   corporation." 

a  parish  is  a  corporation  sole  or  a  cor-  See  also  Cheever  r.  Pearson,  16  Pick, 

poration composed  of  one  person,  and  (Mass.)  266. 

he  holds  the  parsonage  land  in  fee  sim-  In  First  Parish  v.  Dunning,  7  Mass. 

pie  as  a  sole  corporation  in  the  right  of  445,  the  court  said:    *' Where  a  minister 

his  parish  or  church;  and,  on  his  resig-  of  a  town  or  parish  is  seised  of  lands  in 

nation,  deprivation,  or  death,  the  fee  is  right  of  the  town  or  parish,  which  is  the 

in  abeyance  until  there  be  a  successor,  case    of  all   parsonage   lands  or  lands 

If  a  minister  or  his  predecessor  be  dis-  granted  for  the  use  of  the  minister  or 

seised  of  the  parsonage  he  may   enter,  of  the  minister  for  the  time   being,  the 

if  his  right  of  entry  be  not  taken  away,  minister  for  this  purpose  is  a  sole  cor- 

and  declare  upon  his  own  seisin  or  upon  poration  and  holds  the  same  to  himself 

that  of  his  predecessor,  according  fo  the  and  his  successors,  and  in  case  of  a  va- 

nature  of  the  case;  and  where  a   minis-  cancy  in  the  office  the  town  or  parish 

ter  was  settled  in  a  town,  and,  upon  his  is  entitled  to  the  custody  of  the  same, 

decease,  a  successor  of  the   same  de-  and  for  that  purpose  may  enter    and 

nomination  was  settled,  he  will  succeed  take  the  profits  until  there  be  a  succes- 

to  all  the  rights  of  the  former  and  can  sor." 

recover  the  lands  which  belong  to  the  In  Weston  v.  Hunt,  2  Mass.  500,  the 

parish.     A   parish,    however,  may    be  court,  by    Parsons,  C.  ].,  said:  **Min- 

seised  of  land  for  the  purpose  of  sup-  isters  being  thus  made  sole  corpora* 

porting  a  minister  out  of  the   proceeds  tions,   their  rights    and    remedies  are 

of  it,  and  yet  it  may  not  be  the  property  clearly   defined  by    the   common  law. 

of  the  minister  so  as  to  make  it  techni-  They  stand  on  the  same  foundation  as 

cally  a  parsonage  and  cause  the  seisin  to  their  parsonages  with  all  other  sole 

to  be  in  the  minister  as  a  sole  corpora-  corporations  holding  lands  in  succes- 

tion."  sion   at  common   law.     The    minister 

Tyler's  Am.  Eccl.  Law,  p.  197,  §  450.  holding  parsonage  lands  in  fee  simple 
Andf  see  Jewett  7\  Burroughs,  15  Mass.  holds  them  in  right  of  his  parish  or 
464;  Emerson  x/.  Wiley,  10  Pick.  •  church,  and  therefore  on  his  resignation^ 
(Mass.)  317.  In  Brown  v.  Parker,  10  deprivation  or  death  the  fee  is  in 
Mass.  93,  the  court  by  Sewall,  J.,  said:  abeyance  until  there  be  a  successor. 
'*Lands  and  tenements  thus  given  and  During  the  vacancy  the  parish  or 
appropriated  to  pious  uses,  are  holden  church  have  the  custody,  and  are  en- 
by  the  minister  of  the  parish  or  corpo-  titled  to  the  profits  of  the  parsonage, 
ration,  for  whose  particular  benefit  the  If  the  minister  alien  with  the  assent  of 
gifl  or  appropriation  is  made,  as  an  es-  his  parish  or  of  the  vestry  of  the  church, 
tate  in  fee  simple  in  him  and  his  succes-  the  alienation  shall  bind  the  successor; 
sors;  the  first  appointed  minister  and  if  without  such  assent  it  will  be  valid 
his  successors  taking  the  same,  upon  a  no  longer  than  he  continues  minister, 
regular  settlement  and  ordination,  as  a  '  and  it  will  be  no  discontinuance  of  the 
sole  corporation,  and  until  the  appoint-  estate  so  as  to  drive  the  successor  to  his 
ment  and  during  vacancies  in  the  min-  action,  but  he  may  enter  for  an  aliena- 
]str>',  the  estate  being  in  abeyance,  but  tion  of  the  parsonage  by  the  town,  dis* 
in  custody  and  therefore  in  the  posses-  trict  or  precinct,  or  vestry,  for  if  there 
sion  and  under  the  care  of  the  par-  be  a  minister  the  fee  is*  in  him,  or  if 
ish  or  aggregate  corporation.  And,  in-  there  be  a  vacancy  the  fee  is  in  abeyance, 
dependently  of  the  interposition  of  the  and  a  corporation  cannot  acquire  a  free- 
legislature  for  the  purpose,  the  estate  in  hold  by  a  disseisin  committed  by  itself." 
lands  appropriated  to  the  benefit  of  a  The  minister  of  a  parish  settled  for  life 
parish  or  religious  society  by  whatever  for  a  term  of  years  is  seised  of  the 
description  incorporated,  remains  with  freehold  in  the  ministerial  land,  upon 
the  residue  of  the  original  parish  or  condition,  and  is  answerable  for  waste, 
society,  and  is  not  in  anj*  manner  trans-  He  may  therefore  maintain  trespass 
ferred  or  distributed  by  a  separation  or  against  a  stranger  for  an  injury  to  the 
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and  does  not  create  a  tenancy  in  common  among  tlie  individuals 
who  compose  the  society ;  and  where  the  conveyance  is  to  the 
trustees  of  such  a  society,  the  legal  title  vests  in  the  survivors,  on 
the  decease  of  some  of  them,  or  in  their  successors  appointed  by 
the  court.* 

At  common  law  churchwardens  couM  not,  as  such,  hold  the 
title  to  real  estate*  • 

Where  a  conveyance  is  made  to  certain  members  of  a  religious 
body  which  has  no  corporate  existence,  in  trust  to  them  and  their 
successors  in  office  for  church  purposes,  all  the  members  of  the 
body  become  beneBciaries  in  equal  degree,  although  some  may 
have  contributed  more  than  others  toward  the  common  enter- 
prise.* A  minority  of  an  unincorporated  religious  society  cannot, 
by  procuring  a  charter  of  incorporation,  acquire  the  right  to  the 
management  of  the  property  in  opposition  to  the  will  of  the  ma- 
jority.* Trustees  elected  by  the  expelled  and  minor  party  of  a 
church  have  no  title  to  the  house  and  ground  of  the  entire 
church,'  Improvements  and  additions  to  the  church  structure, 
made  by  an  unincorporated  association,  composed  in  part  of 
members  of  the  church,  become  the  property  of  the  church,  and 
the  members  of  the  association  have  no  estate  in  them  by  reason 
of  its  participation  in  raising  the  fund  which  supplied  them; 
and  no  irrevocable  license  to  use  these  additions  and  improve- 
ments  can  be  implied  from  the  consent  of  the  vestry  of  the  church 

freehold,  and  the  suit  li  not  abated  hj  limited  to  personal  estate,     i  B1,  Com. 

the  termination  of  the  eltate  pending  3^;    Bro.   Abr.  Corp.   76,  84:    1    Roil, 

the  terminallon  of  the  luit.    Carelll  v.  Abr.  393,  ^,  to;  Com.  Dig.,  title  Esgllie 

Sewail.  19  Me.  188.  F.  3,  \i   Hen.  VII   27*;  13  Hen.^II 

In  Austin  T'.  Thomai,  14  Mast.  33S,  7,  gi.  It  would  seem,  therefore,  that  the 
a  conveyance  of  parsonage  land  from  present  deed  did  not  operate  by  way  of 
the  parish  to  the  minister  was  holden  grant  to  convej'  a  fee  to  the  church- 
to  be  a  void  act.  wardens  and  their  successors;  for  their 

1.  Mamblett    v.    Bennett,    6     Allen  successors   as  such  could  not  take;  nor 


(Mass.)  14a;  First  Congregational  Par-  to   the  churchwardens  {n  their  natural 

ish  V.   Milton,    10   Pick.   (Mass.)  447;  capacity  for  "heirs"  is   not  in  the  deed. 

Second   Precinct   v.  Catholic  Congre-  But  the  covenant  of  general   warrant/ 

gational  Church  etc.,  t^  ^>ck.  (Mast.)  In  the  deed  binding   the  grantors  and 

139;  Cahill  v.  Bigger,  S  B.  Mon.  (Kv.)  their  heirs  forever  and  warranting  the 

jii;   White   V.  Price,  108  N,  Y.  661;  lands  to  the  churchwardens   and  their 

Bridges  f.  Wilson,   11   Hcisk.  (Tenn.)  succeMors  forever  majr  well  operate  by 

4i;8;   Landis'  Appeal,  loi  Pa.   St.   467;  way    of   estoppel    to   confirm    to    the 

Gasa'  Appeal,  73  Pa.  St.  39;    13   Am.  church  and  Its  privies  the  perpetual  and 

Rep.    716;    Jones    v.    Wadsworth,    11  beneficial  esUte  in  the  land."     See  also 

Phila.  (Pa.)  M7;  Draper  v.  Minor,  36  Mason  v.  Muncaster,9  Wheat.  (U.  S.) 

Mo.  ago;    Peabody  v.  Eastern  Metho-  445;   People  v.  Trinity  Church,  ij  N, 

dist  Soc.,  5  Allen  (Mass.)  540;  Ander-  Y.  44. 

son  V.  Brock,  3   Me.  143;  Bailey  v.  M.        a.   Ferrana  v.   Vasconcellos,  31   III. 

E, Church.  7iMe. 471,  31;.      See    also     Brown     v.     Lutheran 

3.  In  Terrett  t\  Tavlor,   9    Cranch  Church,  23  Pa  St.  495,  and  Hadden  v. 

(U.S.)  43,  the  court,  by  Strong,  J.,  said:  Chorn,  8  B.  Mon.  (Ky.)  70. 
"No  statute  of  Virginia  has  been  cited        «.  Henry  v.  Deilrich.  8|  Pa,  St.  )86; 

which  creates  churchwardens  a  corpo-  Keyser  i>.  Stansifer,  6  Ohio,  363. 
ration  for  the  purpose  of  holding  land,        6.  Shannon  v.  Frost,  3  B.  Afon.  (Ky.) 

and  at  common  law  their  capacity  was  353. 
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to  their  erection.  Defiance  of  the  authority  of  the  vestry  in  the 
matter  of  their  use  and  occupancy  is  just  cause  for  exclusion 
from  the  building.* 

The  property  of  an  extinct  religious  corporation  vests  in  its 
former  members  individually ;  and  they  may  sell  the  same  in 
accordance  with  the  customs  adopted,  provided  such  customs  do 
not  conflict  with  the  laws  of  the  State  *  To  come  within  the 
protection  of  the  statutes  of  the  Staf e  a  dedication  of  property 
to  religious  uses  must  regard  the  rights  of  the  local  society  or 
religious  congregation.  Any  deed  disregarding  such  rights  will 
not  be  sustained.* 

A  statute  prohibiting  a  religious  society  from  holding  more 
than  twenty  acres  of  land  applies  to  the  single  religious  society^ 
not  to  the  denomination.* 

1.  Read  v.  Church  of  St.  Ambrose  question  whether  the  officers  of  the 
(Pa.  1891),  20  Atl.  Rep.  1002.  consistory    were    rightfuUj    in    office 

In  Pennsylvania^  it  has  been   held  could   not  be  raised  collaterally.     Re- 

that  a  religious  corporation  could  hold  formed  Dutch  Church  v.   Brando w,  52 

the  legal  title  to  land  as  trustee   for  a  Barb.  (N.  Y.)  228;  Bogardus  v.  Trin- 

testator's  heirs,  the  English  statutes  of  ity  Church,  4  Sandf.  Ch.  (N.  Y.)  633. 

mortmain  never  having  been  in  force  The  charter  of  Trinity  Church  lim- 

in  that  State.     Millar  r.  Lerch,    Wall,  ited  its  clear  income  from  land  at  £500  a 

Jr.  (C.  C.)  210.  year.    In    1705  a    tract    of  land  was 

Missouri  Gen.  St.,  ch.  70,  §  5,  as  granted  to  it  which  subsequently  in- 
amended  by  acts  1871,  p.  16,  provides  creased  enormously  in  value  and  in 
that  "any  number  of  persons,  not  less  rental.  It  was  held'  that  such  increase 
than  three  in  number,  may  become  an  did  not  divest  the  church  of  its  title  un- 
incorporated church,  religious  society,  der  the  grant,  and  that,  if  it  did,  it 
or  congregation,  by  complying  with  the  could  only  be  taken  advantage  of  by 
provisions  of  this  chapter,"  and  section  the  sovereign  and  not  by  one  claiming 
2,  that  "any  association  of  persons  de-  a  title  hostile  to  the  corporation  and  to 
sirous  of  becoming  incorporated  under  the  sovereign.  Bogardus  v.  Trinity 
the  provisions  of  this  chapter  shall  pre-  Church,  4  Sandf.  Ch.  (N.  Y.)  633. 
sent  to  the  circuit  court  ...  a  People  v.  Trinity  Church,  23  N.  Y.  44; 
copy  of  their  constitution  or  articles  of  Groesbeeck  v,  Dunscomb,  41  How.  ^r. 
association  and  a  list  of  all  their  mem-  (N.  Y.)  302. 

bers,  etc.     It  was  held,  in  Keith  etc.  4.  Morgan  v.  Leslie,  Wright  (Ohio) 

Coal  Co.    V.    Bingham,    97  Mo.  196,  144. 

that    these    provisions    did    not    con-  Where  a  corporation  is  forbidden   to 

travene  the    provision    of    the     Mijt-  take  or  receive  lands,  such  prohibition 

souri  constitution  of   1865,  that  "any  operates  directlv  upon  the  conveyance 

church  or  religious  society  or  congre-  to  the  corporation  and  makes  it  void. 

g^ation   may  become  a  body  corporate  The    deed   passes    no  title.     And   the 

for  the  sole  purpose  of  acquiring,  hold-  same  rule  applies  where  the  limit   of 

ing.  using,  and  disposing  of  so  much  the  capacity  of  the  corporation   to  ac- 

land  as  may  be  required   for  a  house  of  quire  land  has  been  passed ;  and  where 

public  worship.*'  the  charter  of  the  corporation  reserves 

2.  Burke  v.  Wall,  29  La.  Ann.  38;  29  to  the  legislature  the  power  to  modifr 
Am.  Rep.  316.        '  or  limit  the  amount  of  land  which    it 

8.  Brooke    v,    Shacklett,    13    Gratt.  may  hold,  a  subsequent  general  law  de- 

(Va.)  301 ;  Carter*  v,   Wolfe,  13  Gratt.  fining  the  limits  will   be  binding,  and 

(Va.)     301;      Bogardus     r.     Trinity  conveyance  of  an    amount  in  excess 

Church,  4  Sandf.  Ch.  (N.  Y.)  633.  thereof,  null  and  void. 

Where  a  testator  left  a  legacy  to  the  St.  Peter's  Catholic  Congregation  t*. 

consistory  of  a  church,  and  there  was  Germain,  104  III.  440;  Church  of  the 

an  acting  consistory,  composed  of  the  Redemption  v,  Grace  Church,  6   Hun 

ministers,  ciders  and    deacons,  it  was  (N.  Y.)  166. 

held  that  the  legacy  vested,  and  that  the  The    American  Tract  Society   and 
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Where  title  to  property  is  taken  by  one  "  as  bishop "  th( 
grantee  takes  in  fee,  but  in  trust  also  for  the  benefit  of  the  mem 
bers  of  his  parish  or  diocese.'  And  where  a  deed,  absolute  on  it; 
face,  is  made  to  a  grantee  who  is  in  fact  archbishop  of  the  Ro 
man  Catholic  Church,  the  property  so  acquired  is  taken  in  trus 
for  purposes  of  public  religious  worship  and  other  charitabl< 
uses.* 

A  majority  of  a  reUgious  society  cannot  change  the  purpose: 
for  which  its  property  was  acquired  by  adopting  a  change  of  doc 
trine  and  procuring  a  change  of  the  corporate  name  of  the  so 
ciety.  Nor  does  it  matter  that  many  of  the  original  members  o 
the  society  and  many  contributors  to  the  parsonage  fund  favo 
the  change  proposed.' 

When  there  are  two  bodies,  each  claiming  to  be  the  benefici 
aries  of  a  trust,  a  court  of  equity  may  require  them  to  interplead 
without  compelling  either  to  establish  its  rights  at  taw.* 

A  division  of  a  church  made  in  pursuance  of  proper  authorit] 
carries  with  it,  ordinarily,  a  division  of  the  common  property  o 
the  organization.*  But  a  secession  forfeits  the  right  of  the  se 
ceders  to  the  common  property  ;  the  minority  remaining  becomi 
entitled  to  its  exclusive  use.*     The  seceders  cannot   retain  thi 

the  Presbjteriin'  Committee   a(  home  A  minority  of  the  church  or  congre 

Tnissions  are  not  Included  in   the  mort-  Ration   cannot,   by   excluding  the   ma 

main  restrictions  ImpOBed  by  Z^e/nivarr  jority    by  force    or     intimidation    froii 

Rev.  Stat.,  ch.  39,  relating   to  religious  their  rightful  share  of  control  over  th 

■ocieties.     American  Tract  Society  v.  property  of  the  church,  change  the  re 

Purdy,  3  Hou»t.  (Del.)  6!^.  la  lions  of  the  church  and  attach  it  t 

It  was  held  in  Catholic   Cslhedrat  another    denomination.      Civil    court 

Church  V.  Manning,  71  Md.  ti6,   that  will  redress  such  a  wrong.     DeadericI 

the    legislature    of    Maryland   could  v.   Lampson,   11    Helsk.  (Tenn.)    ^33 

grant  leave   to   a   religious   aocietj   to  Curd  v.  Wallace,  7  Dank  (I^y.)  190;  3 

acquire  more  land  than,   without  such  Am.  Dec.  8j. 

leave,  it  could  Uke,  and  that   a   subse-  Ag  ,„  „hen  and  how  the  division  0 

quent  legislative  ratification  of  a   pur-  a  church   into   two  separate    rellflou 

chaie  was  equally  effective  to   validate  organizations  may  be  effected,  seelNel 

"'e  title.  son  i,.  Benson,  69  111.  17. 

1.  Beclcwlth  V.  Sl  Philip's    Parish,  .    c-    .   d      >.  .  j        c              e-i 

z^  f,    .£                                f       *       =  .  j_  First   Presbyterian    Soc.  v.   Tin 

<   M™i,  „   i>„«.-n      A  CM^  c.  Presbyterian  Soc.,  15    Ohio  SL  ijg 

S.  Manniz  v.  Purcell,   46  Ohio   St.  v-i.«,-'.  &  ^.^.i  «,■[>■   ct   .-a 

102.     In  this  case  it  was  hSd  that   the  Kisor  s  Appeal,  6i  Pa.  St.  438. 
canons  and  decrees  ofthe  Roman  Cath-        B.Smith   i).    Swonnstedt.   16    Hon 

olic    Church   were   evidence;  that   the  (U.  S.)   a88|    Brooke   *.   Shacklet,  I 

property  did  not  paw  to  the  archbish-  Gratt.  (Va.)  301 ;  Reeves  w.  Walker, 

op's  assignee  in   Insolvency;   that  the  Baiter  (Tenn.)  177. 
trust  was  such  a  one  as  courts  of  equity         S.  Lewis  v.  Watson,  4    Bush  (Ky. 

would  take  cognizance  of  and  enforce;  3i8;  M.   E.  Church  v.  Wood,  5  Ohi 

and  that  each  separate  piece  of  prop.  283 ;   Associate    Reformed   Church   i 

ertv  BO  taken  formed  a  separate  trust,  Theological   Seminary,  4  N.  J.  Eq.  77 

and  that  one  piece  was  not  chai^eable  Hoskiniton  v.  Pusey,  31   Gratt.   i,Va. 

with  the  expense  of  iniprovlnganother,  41S;    McRoberts   v.     Mondy,    19   M< 

Elor  of  improving  property  generally  In  App.  36;    M.   E.  Church  v.   Wood, 

the   dincese.     See  Curd  v.  Wallace,   7  Ohio  183. 

Dana   (Ky.)  igo;  3]  Am.  Dec. Sc.  In  the  Congregational   Church  thi 

8.  Baker    v.    Ducker,    79   C»\.  365;  Is  so  also.     Baker  v.  Fales,    16  Masi 

Wicks  V.  Nedrow,  18  Neb.  3S6.  488;   Stebblns  v.    Jennings,    10    Plcl 
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funds  in  their  hands  as  trustees  on  the  ground  that  they  were 
members  of  the  society  at  the  time  the  funds  were  collected.* 
The  title  to  the  property  of  a  divided  congregation  is  in  that  part 
which  is  acting  in  accordance  with  its  own  law,  and  the  standard 
accepted  among  the  members  before  the  division  detemiines. 
which  party  is  in  the  right.* 

But  an  organized  church  cannot  be  divested  of   its   propeTlY 
against  its  will,  even  though  a  majority  of  its  members  enter  inVo 
a  new  organization  which  adopts  the  name  of  the  old,  proviAed 
the  old  still  exists.* 

Where  a  minority  has  seceded  they  cannot  interfere  with    t\ve 
demolition  of  the  church  edifice  by  the  remaining  majority     aLtvA 
the  erection  by  them  of  a  larger  one.     The  fact  that  the  minority 
have  been  allowed  by  the  majority  for  thirty  years  to  us^    "the 
church  edifice  on  alternate  Sundays  does  not  affect  the   <rsi.s<^»* 
The  majority  have  the  right  to  control  the  church  property-** 

The  term  "schism"  means  a  division  or  separation  ot  *:hc 
members  of  a  religious  body  on  religious  questions.  A  diflficrulty 
arising  from  an  illegal  election  of  church  officers  will  not  ca.i-a^^  ^ 
"schism."®  Where  the  members  divide,  but  each  party  Io^'MXM^^ 
adheres  to  the  tenets  and  discipline  of  the  denomination,  so  't:!^*^ 
the  administration  of  the  church  property  by  either  would  1>^  ^  %it 
execution  of  any  trust  upon  which  it  might  have  been  giverm  ^  '^  » 
court  will  divide  the  property  between  them  in  proportion  to  X,Jm^^^ 
members  at  the  time  of  the  division.'' 


(Mass.)    172;   Sawyer   v.   Baldwin,  11  Catholic     Church     v,    Gavalon,     ^ 

Pick.  (Mass.)  492.  III. '   170,    that     a      majority    of    the 

1.  M.  £.  Church  v.  Wood,  Wright  trustees    must    act    in   order  to   bind 
(Ohio)  12.  the  board  or  the  church  unless  the  act 

2.  McGinnis  v.  Watson,  41  Pa.  St.  9;  done  by  a  minority  is  subsequently  rati* 
Ferraria  v.  Vasconcelles,  23  III.  450;  tied  by  the  church  or  the  board  of 
Ramsey's  Appeal,  88  Pa.  St.  60;  App  v.  trustees. 

Lutheran  Congregation,  6  Pa.  St.  20X ;        6.  Nelson  xk  Benson,  69  111.  27. 
Lawson    t/.    Kolbenson,    61    111.    405;        7.  Niccolls  v.    Rugg,  47  III.  47;  95 

Roshi's  Appeal,  69  Pa.  St.  462;  Brown  Am.  Dec.  462;  Gartin  v.  Peniclc,  5  Bush» 

V.   Monroe,  80   Ky.  443;   McBride  v,  (Kr.)  no. 

Porter,    17    Iowa    203;     White    Lick        Land   was  conveyed   to   individu«\% 

Quarterly    Meeting    v.    White     Lick  "as  one  entire  property  never  to  be  ^\* 

Quarterly  Meeting,  89  Ind.  156.  vided   or    severed,   for  the  use  of  \\v^ 

8.  Venable  v,  Coffman,   2   W.   Va.  First  Baptist  Society  in  K.,  to  t>c   ior- 

310;    Harper  v.   Straws,   14   B.   Mon.  ever  kept  for  the  sole  use  and   &wppck^ 

(Ky.)  48.  of  a  minister  of  the  Baptist  denon:xlTiv 

4.  Landis*  Appeal,  102  Pa.  St.  467.  tion."      There   was   a  society   oi"    tiijt 

6.  Dressen  v.  Brameier,  56  Iowa  756.  name  in  K.,  but  it  had  never  b^^*^  le- 

It  was  said,  in  Amish  v.  Gelhaus,  71  gaily  organized.     This  society    l>^canit 

Iowa  170,  that  in  the  Roman  Catholic  divided  and  each  division  assurra^^   ^^^ 

Church,  money  raised  for  a  special  pur-  same   name  and   organized  uncJ^*"     7^ 

pose  does  not  come  under  the  absolute  statute,  claiming  to  be  the  ''First  '^^^^^ 

control  of  the  bishop  or  priest,  but  of  Society  in  K."     It  was  held  th»*     ^^^\ 

the  contributing  congregation,  and  that  were    both    new    societies,    an    * 

trustees  appointed  by  the  congregation  neither  was  intended  by  the  g 

could  recover  it  from  the   bishop  or  entitled   to  the  benefit  of  it. 

priest;    and  in   St.    Patrick's   Roman  Walker,  26  Me.  504, 
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Land  conveyed  to  a  church  for  a  valuable  consideration, 
belongs  to  the  church  so  lon^  as  it  subsists,  whatever  change  may 
taJce  place  in  its  religious  tenets,  and  though  a  majority  of  th« 
cnembers  secede  and  retain  their  primitive  doctrines.' 

A  bequest  to  an  unincorporated  religious  society,  as  such,  ii 
valid  as  a  gift  to  pious  and  charitable  uses,  where  there  is  nc 
actual  doubt  or  uncertainty  as  to  the  legatee  intended,*  And  a 
grant  of  land  to  a  religious  society  for  the  support  of  the  ministei 
of  the  church  is  within  the  "  other  pious  uses  "  clause  of  the  Neu 
York  Revised  Statutes.'  Non-residence  will  not  invalidate  a 
charitable  bequest  to  an  unincorporated  religious  society.  Nor  Is 
such  a  bequest  void  because  made  to  an  unincorporated  associa 
tion.* 

b.  By  Will. — Since  the  English  statutes  of  mortmain,  gener- 
ally adopted  in  this  country,  the  power  of  a  religious  society  to 
take  and  hold  real  estate  or  personalty  by  bequest  or  devise  de- 
pends  upon  statute.  To  bring  a  case  within  the  New  York  stat- 
ute the  property  must  have  been  given,  granted,  or  devised  to  it 
or  to  some  person  for  its  use.'  An  uncorporated  local  religious 
association  cannot  take  personal  property  under  a  will  probated 
before  the  enactment  of  a  statute  allowing  such  abequesl-*  The 
po^ver  to  take  and  hold  "subscriptions  or  contributions  in  money 
or  otherwise,"  does  not  include  the  power  to  take  by  will.' 
Property  dedicated  to  a  given  purpose  must  continue  to  be  ap 
propriated  to  that  purpose,  in  the  absence  of  any  positive  law 
authorizing  the  division  or  apportionment  of  it.^ 

S.  Organ  Meeting  Houie  -o.  Seaford,  1.  B*nkt  v.  Phelin,  4  Barb.  (N.  Y.J 

I  DcT-  Eq.  (N,  Car.)  453.  80. 

^Vhere    property    wrg  conveyed   to  S.  Tucker  v,  St.  Clementi  Church,  3 

certain    persons,  "in   trust  for  the  um  Sandf.  (N.  Y.)  143. 

and  benefit  of  the  colored  members  of  4.  Evangelical  Assoc.  Appeal,  35  Pa. 

the  M.  E.  Church  South,  according  to  St.  316. 

ttte  rules  and  discipline  which,  Trom  time  In  Burke  v.  Wall,  ig  La.  Ann.  38;  3^ 

to     time,    may   be    agreed    upon    and  Am.  Rep.  316,  it  wag  said  that,   where 

adopted  by  the  ministers  and  preach-  a   church  .congregation  who  own   the 

ers      of    said     church     at     their    gen-  soil  of  a  cemetery,  have,  for  vears,   en- 

eral    conference,"     etc.,    it     was    held  trusted  the  administration  of'the  ceme- 

that     this    conveyance    was     for    the  tery  and  the  sale  ofits  lots  to  thepriesta 

sole  use  of  the  colored  members  of  tlie  of  their  church,  they  clothe  the  priests 

church  named,  and  that  no  one  not  an-  with  power  to  create  servitudes  on  the 

swering  that  description  was  entitled  to  soil  of  the  cemetery  which  will  be  bind- 

have  the  trust  enforced.  ing  on  the    congregation    and    on  all 

Newman  v.  Proctor,   10  Bush.  (Ky.)  third  persons. 

318.      See  also  Wilson  If.  Johns  Island  As   to  what  constitute  the  records  o( 

Church,  3  Rich.  Eq.  (S.  Car.)   19a.  fl  church,  see  Sawyer  *-  Baldwin,    11 

It  was  held  In  second    Ecclesiastical  Pick,  (Mass.)  49I- 

Soc-    V.    First   Ecclesiastical    Soc-,   23  S,  Alexander  Presbj'terlan  Church  v. 

Coon.  2 s 5,  that,  under  the  constitution  Presbyterian  Church,   64   N.    Y.   374; 

of  ConHtclirul,  the  legislature  could  not  Frierfion  v.  General  Assembly,  7  Helsk. 

divide  an  ancient  local  or  territorial  re-  (Tenn.)  6S3. 

Ilgious   society  into  two  or  more   so-  S.  Rhodes  v.  Rhodes,  8S  Tenn.  637. 

«leties,  or  divide  the  fund  of  such  an-  T., Brown  v.  Thompkins,  49  Jnd.  413. 

dent  society  and  assign  it  among  the  8.  McKinney    v.    Griggs,     5     Bush 

divisons.  (Ky.)4Di ;  96  Am.  Dec.36oi  Eastman's 
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3.  Alienation  and  Sale. — Religious  corporations  have  no  com« 
mon-law  right  to  alienate  their  real  estate.* 

Estate,  60  Cal.  308 ;  Boxwell  v.  Affleck,  X,  2  Kent,  Comm.  283;  Madison  Ave* 

79  Va.  402;  Diocese  of  East  Carolina  7/.  Baptist  Church  v.  Baptist  Church,  46 

Diocese  of  North  Carolina,  102  N.  Car.  N.  Y.  131.     But  see  In  re  Brick  Prcs- 

442 ;  Consistory  v.  Brandow,  52  Barb,  byterian  Church,  3  Edw.  Ch.  ^N.  Y.) 

<N.  Y.)  228.  157;  South  Baptist  Soc.  v.  Clapp,    18 

It  was  held  in  McGlade's  Appeal,  99  Barb.  (N.  Y.)  40;  Hardj  v,  Wiley,  87 

Pa.  St.  338,  that  an  executed    gift  of  Va.   125;    Van   Houten  v.   First    Ref. 

personalty  was  neither  a  bequest,  de-  Dutch    Church,    17     N.   J.    Eq.    T26; 

vise,  or  conveyance  such  as,  under  the  Bowen   v.  Irish  etc.   Congregation,  6 

Pennsylvania  statute  must  be  made  for  Bosw.  ^N,  Y.)  245;  Lynch  v,  Pfeiffer, 

a  religious  or  charitable  use  more  than  no  N.  Y.  33. 

a  certain  time  before  the  donor's  death,  In  Trelawney    v.   Bishop   of    Win- 
to  be  valid.  Chester,  i  Burr.  221,  it  was  held  that,  in 

A  bequest  to  executors  in  their  own  the  absence  of  any  statute,  ecclesiasti- 

right,  trusting  nevertheless,  and.  believ-  cal     corporations      undoubtedly     had 

ing,  that,  under  a  proper  sense  of  their  power  to  alienate  real  estate, 

obligation  to  their  own  consciences  and  In   New    Tork^  by  a  law  passed  in 

their  accountability  to  God,  they  will,  1806,  the  chancellor,  upon  the  applica- 

etc.  pay  over  and  contribute  the   same  tion  of  any  religious  corporation,  and 

to  charitable  objects,   etc.,  creates   no  in  case  he  shall  deem  it  proper,  may 

trust  enforcible  in  a  court  of  equity  ;  the  make   an  order  for  the  sale  of  any  real 

executors  take  in  their  own  right  sub-  estate   belonging  to  such    corporation, 

ject    only    to    their    own  consciences,  and  direct  the  application  of  the  pro- 

Frierson  v.  General  Assembly,  7  Heisk.  ceeds  arising  therefrom  to  such  uses  as 

<Tenn.)  683.  the  corporation,  with  the  consent  and 

It  has  been   held  that  a  bequest  to  approbation  of    the    chancellor,    shall 

the  executor  for  masses  for  the   repose  conceive  to  be  most  for  the  interest  of 

of  the  testator's  soul  is  void.  Holland  v,  the  society  to  which  the  real  estate  be- 

Alcock,     108     N.     Y.     3x2  ;     In     re  longs.    The    corporation    may    make, 

Schwartz's  Will,  6  Dem.  (N.  Y.)    169;  without  leave  01  court    an    execution 

In  re  McEvoy's  Estate,  6   Dem.   (N.  contract  of  sale  preliminary   to  a  con- 

Y.)  7.  veyance,  and   the  consent  of  the  court 

But  in  Frierson  v.  General  Assem-  may  be  obtained  after  the  contract  and 

bly,  7    Heisk.  (Tenn.)  683,  it  was  said  before  the  conveyance.     See  Congre- 

that  probably  there  are   no  "supersti-  gation  Beth  Elohun  v.  Central  Presbv- 

tious  uses"  in  the    United  States^  for  terian  Church,  10  Abb.  Pr.,  N.  S.  (N. 

lack  ofa  standard  of  orthodoxy  whereby  Y.)  489.     See  also  New   Tork   Laws, 

to  guage  superstition.  1890,  ch.  424;  New  Jersey  Laws    1890, 

In  Bailey  v,  Lewis,  3  Day  (Conn.)  ch.  104. 
450,  it  was  held  that  a  fund  bequeathed  No  meeting  of  the  corporation,  or 
to  a  religious  society  for  the  mainten-  any  action  by  it  as  such,  b  necessary  to 
ance  of  free  schools  could  not  be  ap-  authorize  the  trustees  to  make  an  ap- 
plied by  the  society  to  the  support  of  plication  to  the  court  for  the  sale  of  the 
the  minister.  real    estate    of   the    corporation;    the 

In  Mong  V.  Rousch,  29  W.  Va.   119,  court  acquires    jurisdiction    upon    the 

it  has  adjudged  that  a  bequest  to  the  petition  of  the  trustees  and  in  the  ab- 

trustees    of   a    church  or    unincorpo-  sence*  of  any  action  by  the  corporators, 

rated  religious  society  is  void  and  lapse  if  neither  the  good  faith  of  the  applica- 

of  time  and  acquiescence  on  the  part  of  tion  nor  the  propriety  of  the  proposed 

the  other  benenctaries  in  the  will  makes  sale  is   questioned.    In   re  St.   Ann's 

no    difference.     Contra^     Fadness    v.  Church,  23  How.  Pr.  (N.  Y.)  285;  In 

Braunborg,  73  Wis.  257;  in  which   last  re   Second  Baptist  Soc.,  29   How.  Pr. 

case  it  was  said  that  a  conveyance  to  (N.   Y.)   324;   Madison    Ave.    Baptist 

trustees   does    not     violate    the*   rule  Church  v.  Baptist  Church,  46   N.  Y. 

against    suspension  of    the    power  of  131. 

alternation,    since    they    are    persons  Where,  at  a  meeting  held  under  au- 

in  being  by  whom  an  absolute  fee  in  thority  of  the  court  to  learn  the  feeling 

possession  could  at  any  time  be  con-  of  a  congregation  as  to  a  sale  of  its  real 

vejred.  estate,  a  large  majority  of  the  votes 
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The  consent  of  the  presbytery  is  not  a  condition  precedent  to 
3  valid  sale  of  realty  by  a  religious  society  of  the  Presbyterian 
denomination." 

The  power  of  holding,  controlling,  and  disposing  of  the  real  or 
personal  estate  of  a  religious  corporation  is  not  in  the  congrega- 
tion at  large,  but  in  the  trustees  by  and  In  the  corporate  name.* 

cut  wcr«  in  favor  of  th«  lale.  the  fact  tuch.   Wy att  v.  Benson,  13  Barb.  (N, 

ma^  affect  the  discretion  of  Ihe  court,  Y.}  337. 

but  nol  the  valrditj  of  the  sale.     Reso-  /■  re  New  South  Meeting  House,  it 

lutiont  directing  a  sale  of  church  prop-  Allen   (Mass.)    497;    Burton's   Appeal 

ertj   and  an  appropriation  of  the  pro-  57  Pa.  St.  iij. 

ceed*  must  be  taken  ns  a  whole  and  no  The  corporatfon  is  without  authority 

sail:  will  be  allowed  where  Ihe   appro-  to  refer  the  question  of  the   sal;   of  its 

priation   would   be   illegal.     Such  sale  real  estate  to  arbitration;  no  corporator 

and     appropriation    maj    be    lawfull/  is  bound  by  the  award;  and  an   injunc- 

ordered  at  the  regular  annual  meeting  tion  will  be  granted  to  itay  (he  sale,  tf 

of  the  corporation  without  special  no-  the  majority  of  the  corporators  are   op- 

tice.  and  adjourned  sessions  arc  but  a  posed  to  it.    W^att  v.  Benson,  33  Barb. 

lawful    prolongation.     Burton's     Ap-  (N.  Y.)  317. 

peal,  57  Fa.  St.  113.  It  was  said  In   Christie   v.  Gage,   71 

Where  land  was  granted  "out  of  re-  N.  Y.   189,  that  conveyance    rnade   In 

«pect  for  the  Institution  of  ChriEtian-  pnrsuance  of  an  order  of  court  granted 

it;,"  and  as  a  site  for  the  erection  of  a  on  application,  would  not  be  a  judicial 

church  to  be  used  by  different  religious  sale  and  so  exempt  from  the  operation 

sects,  or,  in  certain  contingencies  as   a  of  the  Champerty  act. 

school -house,  It  was  held,  that,   upon  An  order  allowing   real  property   to 

sale  of  the  land  by  Ihe   trustees   of  the  be  conveyed  by  a  religious  corporation 

church,  in  whom  the  title  was   vested,  does  not  estop  a  grantee  who  has  Darted 

without  the  consent  of  the  grantor  or  with     no     consideration.     St.    Jame*' 

bis  heirs,  and  when  use  had  been   made  Church  v.  Church  of  the  Redeemer,  45 

ofthe  church  edifice  as  a  store,  a  right  Barb.  {N.  Y,)  356;  31  How.Pr,(N.  Y.) 

of  entry  accrued  to  thegrantor  for  con-  381. 

dii ion  broken.     Scott  ii.  Stipe,  la  Ind.  As  to  the  requisites  of  a  deed   under 

74.  ■  decree  of  court,  see  Lombard  v.  Chi- 

When  the  legal  title  to  property   has  cago  Sinai  Congregation,  64  111.   477, 

t>een  conveyed  in  trust  for  the  use  of  a  Madison  Ave.  Baptist  Church  i>.  Baptist 

church,  no  subsequent  violation  of  th<  .      .  —   .. 
trust  will  revest  the  title  of  the  donor  ir 

the    trustees.      Reformed    etc.    Dutch  106  N.  Y.  aji. 

Church  1'.  Mott,  7  Paige  (N.   Y.)   77;  9.  Van  Houten  k.   First   Ref.  Dutch 

31  Am.  Dec.  613.  Church,   17   N.  J.   Eq.   116;    Blanc  v. 

By   the    ffe-m    Vark   Rer.    Laws  of  Alshury,   63  Tex.  489;    51    Am.  Rep. 

i8o[.  339,  the  legal  title  to  all  property  666. 

held  in  trust  for  the   Reformed   Dutch  Where  the  owner  of  vacant  city   lots 

Church,  was  transferred  to  the  minis-  marked  on  the  plan  ofthe  city  addition 

ten,  elders    and    deacons.     Reformed  made  by   him   that   they  were  donated 

etc.  Dutch    Church  v.   Mott,  7    Paige  for  the  use  of  the   church,   and   where 

(N.  Y.)  77;  33  Am.  Dec,  613.  the  church  accepted  the  lots  in  payment 

Application   to    the    court  must    be  of  the  owner's  subscription,  and  built  a 

made  by  a   majority   of  the  board  of  church  edifice  thereon,  it  was  held  that 

trustees,  sanctioned  by  a    majoiitv    of  the  church  acquired  an  equitable  un- 

Ihe  corporators ;  otherwise    the   leave  conditional  title,  the  right  to  the  legal 

granted  by  the  court  mav   be  revoked,  title,  and  the  right  to  dispose  of  the  iota 

The    individual    corporators    are    not  by  sale.     Enos  v.  Chestnut.  88  111.  590. 

bound  by  a  submission  by  the  corpora-  The  holder  of  the  legal  title  to  church 

tion  to  arbitrators  of  the  question  who  property,  claiming  that  (he  church  !• 

were  the  legally  elected  trustees;  any  indebted  to  him,  but  failing  to  suhstan- 

member  ofthe  corporation  may  call  in  1 1  ate  such  claim,  will   be  compelled  to 

question  the  right  of  a  trustee  to  act  as  convey  to  the  equitable  owner  and  pay 
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Where  trustees  are  authorized  to  sell  or  mortgage  the  church 
premises  to  pay  for  money  loaned  and  refuse  to  do  so,  equity 
will  enforce  a  sale.*  A  canon  of  the  church  prescribing  the  form 
necessary  in  order  to  dispose  of  the  church  edifice  in  any  parish 
does  not  affect  the  legal  right  of  a  parish  to  dispose  of  the  prop- 
erty according  to  the  municipal  statute,  and  without  regard  to 
the  requirements  of  the  canon.* 

A  society  seeking  to  repudiate  an  unauthorized  conveyance  of 
real  estate,  and  to  recover  the  possession,  must  restore  to  the 
purchaser  all  he  has  paid  upon  the  faith  of  the  supposed  title  and 
of  the  enjoyment  of  the  property.* 

The  funds  of  a  Congregational  Church  derived  from  individual 
contributions  not  specifically  appropriated  by  the  donors,  and 
from  accumulations  of  interest,  are  held  by  the  church  in  its  own 
right,  and  not  by  the  deacons  in  trust  for  the  society,  and  may  be 
appropriated  by  the  church  in  its  discretion  both  as  to  principal 
and  interest.*  An  order  made  on  the  petition  of  a  majority  of 
the  members  of  a  religious  corporation  directing  a  sale  of  the 
corpors^te  real  estate  and  prescribing  the  application  of  the  pro- 
ceeds, will  not  be  reversed  on  the  ground  that  a  good  title  cannpt 
be  given  by  reason  of  a  trust  imposed  on  the  property  arising 
from  the  general  duty  of  the  corporation  to  use  its  property  for 
the  purposes  of  its  creation.* 

costs    of   the   proceedings.     Beattj  v.  preach  in  the  house.    Clark  t;.  Evan- 
Henry,  lo  PhUa.  (Pa.)  35.  gelical  Soc,  la  Gray  (Mass.)  17. 

1.  Bushong  V.  Tavlor,  82  Mo.  660;  It  was  held  in  Weston  v.  Hunt,  2 
Newmyer's  Appeal,  72  Pa.  St.  121;  Mass.  500;  Brown  v.  Porter,  10  Mass. 
Eggleston  V.  Doolittle,  33  Conn.  396.  93;  Austin   r.  Thomas,    14  Mass.  333, 

2.  Sohier  v.  Trinity  Church,  109  that  the  consent  of  the  minister,  how- 
Mass.  I.  ever,  was  necessary  to  the  alienation  by 

Where  land  was  granted  to  a  church  a  town  parish  or  vestry  of  its  parsonage, 

corporation  on  condition  that  it  should  The  division    of  property    held    in 

not  be  used   for  secular  purposes,  and  trust  by  the  bishop  for  the   benefit  of 

the  corporation  erected   a  church  and  the  congregation,  when  made  with  the 

granted  in  fee  and  on  long  leases  lots  in  consent  of  all  parties  concerned,  is  suf- 

the  churchyard   on  which  tombs  were  ficient  consideration   to  sustain  a  bond 

erected  and  vaults  built,  it  was  held  that  given  by  one  part  of  the  congregation 

the    corporation    could     not    sell    the  to  the  other  on  the  sale  of  the  property, 

church  and  grounds  without  the  consent  and  though  one  of  the  principals  acted 

of  the  lot  owners,  they  having  acquired  as  representative  of  the  society,  and  that 

'a    title.      In    re     Brick    Presbyterian  fact  was   recited  in   the  bond,  yet,  his 

Church,  3  Edw.  Ch.  (N.  Y.)  155.  obligation  being  personal,  he  was  pcr- 

Where  land   was   conveyed  to  two  sonally  liable  thereon.   Arts  v.  Guthrie, 

persons  in  trust  for  an  unorganized  re-  75  Iowa  674. 

ligious   society,   and,  afler  the  society  8.  Baptist  Church  v.  Baptist  Church, 

was  organized,  conveyed  to  it  upon  con-  73  N.  Y,  82. 

dicion  that  it  should  hold,  occupy,  and  4.  Parker  v,  May^  5  Cush.  (Mass.) 
improve  for  religious  worship,  it  was  336 ;  Freewill  Baptist  Church  v.  Ban- 
held  that  the  minister  and  a  minority  of  croft,  4 Cush.  (Mass.)  281. 
the  society,  not  being  pew  holders  nor  6.  In  re  First  Presbyterian  Soc,  106 
having  paid  any  of  the  consideration  N.  Y.  251.  In  this  case  it  was  held, 
«noney  for  the  purchase,  could  not  re-  also,  that  a  proper  register  of  the  vote 
strain  the  society  from  conveying  to  the  taken  at  a  church  meeting  is  not  essen- 
trustees  discharged  of  any  trust,  nor  tial,  where  due  notice  of  the  meeting 
compel  them  to  permit  the  minister  to  was  given,  the  election  fairly  conductedt 
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To  constitute  a  valid  sale  of  the  real  property  oi  a  religious 
cotporation,  there  must  be  a  valuable  consideration  inuring  to 
the  corporation  as  such  ;  benefits  resulting  to  the  individual  mem- 
bersare  no  consideration,  and  a  deed  made  in  dependence  oh- 
them  is  void-*  Where  church  property  is  vested  by  its  charter 
of  incorporation  in  a  board  of  trustees  annually  elected  by  the 
pew  holders  on  whom  devolves  the  duties'  of  the  trust,  an  act  of 
the  legislature  is  the  only  means  whereby  a  transfer  of  the  prop- 
erty  and  of  its  trusts  can  be  made  to  third  persons  ;  and  a  major- 
ity of  the  corporators  could  not  make  such  a  change  in  the 
absence  of  any  authority  to  alter  the  charter.* 

4.  Xortgag^. — A  religious  corporation  may  give  a  purchase- 
money  mortgage,'  ora  mortgage  for  a  pre-existing  debt  with- 
out an  order  of  court,  although  forbidden  to  sell  property  without 
such  an  order.* 

organize    churches.      McAule/'i    Ap- 
peal, 77  P«.  St.  397. 

S.  South    Baptist  Soc.  v.  Clapp,   tS 
Barb.  (N.  Y.)  35. 
ijj  4.   Walrath  v.   Campbell,   iS    Mich. 

i!,q.  i„as.  tt-a.jb^.  ^^  Church  of  the  MeBsiah    (Supreme 

A  decree  of  the  general  aynod  of  the  Ct  ),  t2  N.  V.  Supp.  489. 
Reformed  PreBbyterian  Church  recited         it  ig  not  ullra  -uirts  for  the  truBlees 

that  certain    members  of    the    Second  of  a  religious  society,  to  whom  power 

Congregation    of  Philadelphia,   whose  has  been  granted  by' charier  or  legiila- 

names  appeared  in  a  paper  presented  to  tive  enactment,  to  give  a  mortgage  to 

the    synod,  had    denied   the    authority  g^cure  an  indebtedness  of  the  society, 

and  jurisdiction  of   the  so-called  Phila-  In  an  action  to  foreclose,  the   trusleet 

delphia      Presbytery,  and    desired    to  cannot  set  up  Ihat  they  had  no  title  to 

maintain  relations  with  and  be  in   Bub-  the  premises.    The  corporate  name  of 

mission  to   the   general  synod,  and  had  the  society  will  be  presumed  to  be  that 

asked   the  counsel  and  advice  of  that  ;„  which  the   mortgage  was  executed, 

body;  it  was  therefore  reaolved  that  the  The  answer  may  not  aver  that  the  note 

members  of  said  Second  Congregation,  to   secure    which    the    mortgage    was 

whose  names  appeared  on    said    paper,  gi^,„_   included   a    personal   debt   due 

together  with  others  who   might  unite  from   a   trustee   to  a    third   person,  of 

with  them,  "be  and  are  hereby  declared  «i,ich  the  mortgagee   had  notice.     M. 

to   be    the     Second     Congregation   of  E.  Church  i;.  Shulie.  61  Ind,  511. 
Philadelphia,  and    as  such  are  entitled         in   Walrath  f.  Campbell,  38  Mich, 

toall  the  rights  and  immunities  pertain-  ,„,   the   court    refused    to    sustain   a 

ing  thereto.      The  petition  to  the  synod  mortgage  to   the   pastor  in  considera- 

was  bya  mmority  of  the   congregation,  tion  of  his  services,  as  against  a  subse- 

There  had  been  no  charge  of  olTenae  or  quent  lew  by  an  execution  creditor, 
legal   inveeUgation,  and  no    notice  was         a  covenant  running  with  the   land, 

given  to  the  congregation   or    trustees,  prohibiting  the  grantee,  religious  cor- 

HtldVh&l   the  resolution  of   the   synod  poration.  from  alienating,  disposing  of, 

was  «//rR  I'irej  and    ineffectual    to  dis-  or  otherwise  changing  or  incumbering 

pose  of  the  charter  and   property  of  the  ihc  property,  does  not  prevent  the  e.xe- 

Second  Congregation.     Kerr's  Appeal,  gution  of  a  mortgage  to  eecure  a  legiti- 

89  Pa.  St.  97.  n^ate  debt.     The  power  to  do  so  exisU 

But.  under  its  legislative    powers,    a  at  law,  and  there  is  no  equity  in  refus- 

sjnod  may  dissolve'  a   presbytery   and  ing  to  enforce    the    mortgage    for  the 

astign     its     churches    to    some   other  payment  of  an  honest  debt  of  the  cor- 

presbytery;  and  may,  for  proper  cause,  poration   under   color   of  protecting  a 

<lcpo*e  a  presbyter  and  dissolve  or  re-  charitable    use.      Magic     i>.     German 
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5.  Awtigrnnent  for  Benefit  of  Creditors. — Under  the  common-law 
power  of  a  religious  corporation  to  alien  its  real  estate  it  may,  as 
a  natural  person  may,  make  an  assignment  thereof  or  of  its  per- 
sonal property  in  trust  for  the  benefit  of  creditors  unless  re- 
strained by  a  charter  or  statute.*  Generally  such  assignments 
can  only  be  made  after  an  application  to  the  court  and  leave 
obtained.* 


Evangelical  etc.  Church,  13  N.  J.  Eq.  Y.   242;  Hurlbut   v.  Carter,    21  Barb. 

77.  (N.  Y.)  223;  Hill   T'.   Reed,    16  Barb. 

As  to  what  is  sufficient  notice  of  a  (N.  Y.)  280;  Harris  v.  Thompson,  15 

meeting  of  a  church  and   congregation,  Barb.  (N.  Y.)  66;  Shockley  v,  Fisher, 

at  which  a  resolution   authorizing   the  75  Mo.  501. 

placing  of  a  mortgage  upon  the  church  2.  In  De  Ruyter  v,  St.  Peter'* 
property,  is  to  be  passed  upon,  see  Church,  3  Barb.  Ch.  (N.  Y.)  119,  the- 
Hubbard  v.  German  Catholic  Congre-  court  by  Walworth,  Ch.,  said:  "No 
gation,  34  Iowa  31.  person  can  suppose  that  a  corporation 
In  this  case  it  is  held  that  a  commit-  which  by  its  charter  is  to  exercise  its 
tee  authorized  to  sell  the  real  estate  franchises  and  carry  on  its  ordinary 
and  to  execute  a  deed,  is  not  author  business  by  officers  and  agenta  elected 
ized  to  execute  a  mortgage  or  deed  of  or  appointed  in  a  particular  manner, 
trust  for  the  purpose  of  securing  vari-  can  transfer  all  its  franchises  and  busi- 
ous  creditors  holding  general  claims  ness  to  other  persons,  to  be  exercised 
against  the  society;  and  that  the  vote  by  them  as  general  trustees.  Hence 
of  a  subsequent  meeting  cannot  cure  the  question  has  frequently  arisen  and 
the  defects  in  such  a  mortgage.  been  discussed  whether  a  corporation 
Where  a  statute  gives  to  church  trus-  can  make  an  assignment  of  its  prop- 
tees  **authority,  under  the  direction  of  erty  to  a  trustee  to  sell  the  same  and 
the  society,  to  sell  and  convey,  mort-  apply  the  proceeds  to  the  payment  of 
gage  or  lease  any  real  estate  belonging  its  debts,  or  whether  the  directors  or 
to  such  society,  providing  that,  **no  trustees  of  the  corporation  must  them- 
such  sale  or  conveyance"  shall  be  made  selves  sell  the  property  and  distribute 
unless  the  assent  of  two-thirds  of  those  the  proceeds,  or  transfer  the  property 
present  at  any  meeting  specially  called  directly  to  the  creditors  in  payment  of 
for  the  purpose,  should  be  obtained,  it  their  debts.  And  it  appears  to  be  set- 
was  held  that  a  two-thirds*  vote  was  tied  by  a  weight  of  authority  which  is 
not  necessary  to  authorize  a  mortgage ;  irresistible,  that  a  corporation  has  the 
that  where  any  two  of  the  trustees  right  to  make  an  assignment  in  trust 
might  lawfully  call  a  meeting  of  the  for  its  creditors  and  may  exercise  that 
trustees,  a  majority  of  whom,  when  right  to  the  same  extent  and  in  the 
lawfully  convened,  could  do  anything  same  manner  as  a  natural  person,  un> 
that  the  trustees  could  do,  two  of  these  less  restricted  by  its  charter  or  by  some 
trustees  who  had  come  together  with-  statutory  provision."  Lenox  v.  Rob- 
out  notice  to  any  one  else,  might  exe-  erts,  2  Wheat.  (U.  S.)  373;  Haxtun  v. 
cute  a  valid  mortgage  on  the  church  Bishop,  3  Wend.  (N.  Y.)  13;  Pope  v, 
property' ;  and  that,  if  the  trustees  had  Brandon,  2  Stew.  (Ala.)  401 ;  20  Am. 
acted  without  authority,  the  society  Dec.  49;  State  v.  Bank  of  Maryland,  6 
could  ratifv  their  action,  directly  by  Gill  &  J.  (Md.)  205;  26  Am.  Dec.  561; 
vote,  or  indirectly  by  acts  ofrecogni-  Warner  v.  Mower,  11  Vt.  385;  Flint 
tion  and  acquiescence.  Scott  v.  First  v,  Clinton  Co.,  12  N.  H.  431;  and  see 
Free  Methodist  Church,  50  Mich.  528.  Ex  parte  Conway,  4  Ark.  304;  Hop- 
As  to  what  attendance  of  the  vestry  kins  v,  Gallatin  Turnpike  Co.,  4 
of  an  Episcopal  Church  is  necessary  Humph.  (Tenn.)  403;  Susquehanna 
to  constitute  a  quorum  to  authorize  the  Canal  Co.  v,  Bonham,  9  W.  &  S.  (Pa.) 
execution  of  a  mortgage,  and  what  is  a  27;  42  Am.  Dec.  315;  Dana  v.  Bank 
sufficient  authorization  and  execution,  of  U.S.,  5  W.  &  S.  (Pa.)  223.  In  De 
see  Moore  v.  Rectoretc.  of  St.  Thomas,  Ruyter  v,  St.  Peter's  Church,  3  N.  Y 
4  Abb.  N.  Cas.  (N.  Y.)  51.  242,  the  court  by  Ruggles,  J.,  said: 
1.  Curtis  V,  Leavitt,  1^  N.  Y.  216;  "The  power  of  a  corporation  to  assign 
Dc  Ruyter  v.  St.  Peter's  Church,  3  N.  its  propertv  in  trust  for  the  payment  ol 
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6.  Holding  in  Tnut. — A  religious  corporation  cannot  act  as  a 
trustee  in  relation  to  matters  in  which  it  has  no  interest.*  Courts 
of  equity  have  jurisdiction  over  religious  societies  so  far  as  to 
protect  them  in  the  exercise  of  their  duties  as  trustee,*  and  to 
restrain  attempted  evasions  of  their  obligations.* 

7.  Borrowing  Money. —  An  incorporated  religious  association 
may  borrow  money  and  bind  itself,  while  an  unincorporated 
association  may  not,  those  who,  in  the  latter  case,  receive  the 
money,  binding  themselves  individually.* 

Where  the  object  for  which  the  money  is  borrrowed  is  a  nec- 
essary and  legitimate  one,  it  is  not  necessary  that  authority 
to  borrow  be  expressly  granted  to  the  trustees  in  whose  name  it 


m 


its  debts  cannot  at  this  day  be  doubted,  decree    rendered     in    a    suit  brought 

It  has  been   settled   not  only   in  this  there  for  but  not  in  its  name,  it  was 

State,   (Haxtun    r.  Bishop,  3    Wend,  held,  that  a  bill  in  its  name  could  not 

(N.  Y.)  13),  but  in   New  Hampshire^  be  maintained   to  compel  an  account 

VermoHi^    Pennsylvania^    Mary  and^  and  to  evade  the  portions  of  the  decree 

Tennessee^    Alabama  and     Arkansas,  unfavorable  to  it."     Third  Ref.  Dutch 

.    .    .    There  is  no  solid    distinction  Church's  appeal,  88  Pa.  St.  503. 

between  the  corporation  of  St.  Peter's  See  also,  as  bearing  on  the  subject, 

Church    *'(a    religious    corporation)"  snpra^   this   title.  Powers  in  Relation 

and  a  bank  or  railroad   company  with  to  Property — In  General, 

respect  to  its  power  of  making  an  as-  4.  See  generally,  Hills  t^  Bannister,  8 

signment  for  the  payment  of  its  debts.  Cow.    (N.    Y.  )    31.     But  see  Brock- 

excepting  that  in  the  case  of  this  cor-  way  v.     Allen,    17     Wend.   (N.     Y.) 


poration  it  must  be  made  with  the  con 
currence  of  the  court  of  chancery. 
There  is  no  allegation  against  the  fair- 
ness and  honesty  of  the  transaction.    It 


41;  Tail  V.  Brewster,  9  Johns. 
(N.  Y.)  334;  6  Am.  Dec.  280; 
White  V,  Skinner,  13  Johns.  (N.  Y.) 
307;  7  Am.  Dec.  381 ;  Randall  v.  Van 


was  the  duty  of  the  trustees  to  cause  Vechten,    19  Johns.  (N.   Y.)    60;    xo 

the  debts  to  be  paid  and  this  mode  of  Am.   Dec.    192;    Seaber  v.   Hawks,  5 

doing  it  does  not  seem  to  be  liable  to  Moore  &  P.  549;  Bushong  v,  Taylor, 

any  legal  obligation."  82  Mo.  660;  Peoples  Bank  v,  St.  An- 

1.  In  re  Howe,  i  Paige  (N.  Y.)  214,  thony*s  Roman  Catholic  Church,  109 
the  court,  by  Walworth,  Ch.,  said,  "It  N.  Y.  512;  39  Hun  (N.  Y.)  498;  (but 
is  a  general  rule  that  corporations  can-  see  Columbia  Bank?'.  Gospel  Taber- 
not  exercise  any  powers  not  given  to  nacle  Church,  57  N.  Y.  Super.  Ct. 
them  by  their  charters  of  Acts  of  In-  149;)  Linn  i;. Carson, 3a  Gratt.(Va.)  170. 
corporation;  and  for  that  reason  they  In  Jeft  v.  York,  la  Cush.  (Mass.) 
cannot  act  as  trustees  in  relation  to  any  196,  the  court  said :  **If  the  defendant 
matters  in  which  the  corporation  has  professed  to  act  and  borrow  money,  and 
no  interest.  But  wherever  prop-  give  a  note  for  it,  which  is  a  nullity,  for 
erty  is  devised  or  granted  to  a  corpo-  a  body  not  incorporated,  and  having 
ration,  partly  for  its  own  use  and  partly  no  power  to  contract,  and  before  pay- 
for  the  use  of  others,  the  power  of  the  ingitoverto  such  unincorporated  asso- 
corporation  to  take  and  hold  the  prop-  ciates,  the  lender  demands  it  back,  it 
erty  for  its  own  use  carries  with  it,  as  a  must  be  deemed  to  be  money  advanced 
necessary  incident,  the  power  to  execute  to  the  agent  on  a  consideration  which 
that  part  of  the  trust  which  relates  to  has  failed  and  therefore  must  be 
others."  See  also  First  Universalist  deemed  in  law  money  had  and  received 
Soc.  V,  Fitch,  8  Grav  (Mass.)  421;  to  the  lender*s  use,  and  money  had  and 
Gram  v,  Prussia  etc.  &oc.,  36  N.  Y.  received  will  lie  for  it." 

i6[ ;  Charities,  vol.  i,  p.  122.  A  misnomer  will  not  vitiate  the  cor- 

2.  Isham  v.  First  Presbyterian  porate  act  of  borrowing  money  if  in 
Church,  63  How.  Pr.  (N.  Y.)  465,  and  truth  the  act  was  that  of  the  corpora- 
cases  cited. 

8.  Where  members  of  a  church  or- 
ganization had  enjoyed  the  benefit  of  a 


tion. 

New  York  African  Soc.  t».  Varicki 
i3johns.  (N.  Y.)38. 


20  C.  of  L.— 52 
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is  done;  and  a  note  given  by  them  is  properly  admitted  in 
evidence.*  But  the  president  and  secretary  of  an  incorporated 
religious  society  have  not  implied  authority  to  issue  such  a  note 
under  such  circumstances;  and  they  will  be  personally  liable 
thereupon  if  they  do.*  A  bishop  of  the  Roman  Catholic  church 
IS  not  liable  for  money  borrowed  by  a  parish  priest  for  the  use 
of  the  church,  the  bishop's  connection  with  the  money  being 
such  as  arises  from  his  relations  to  the  church  and  its  pastors  as 
their  bishop.* 

XL  Liabilities — 1.  Contracts. — A  religious  corporation  which  is 
a  member  of  the  synod  of  the  denomination  may  be  bound  by 
contracts  made  by  the  synod.* 

Expenditures  and  disbursements  made  by  the  trustees  of  a 
religious  society  in  good  faith  and  with  reasonable  prudence,  even 
though  they  exceed  the  amount  of  the  trust  funds  in  their  hands, 
should  be  allowed  by  the  society  and  reimbursed  to  the  trustees. 
The  amounts  so  paid  may  be  charged  upon  the  trust  estate.^ 
Where  the  minister  of  a  parish  makes  repairs  upon  the  parsonage 
at  his  own  expense  this  is  not  a  charge  upon  the  parish.® 

Power  given  to  the  standing  committee  of  a  religious  society 
"generally  to  manage  the  business  of  the  society,  expending  only 
such  sums  of  money  as  the  society  shall  place  at  their  disposal/* 
does  not  include  the  power  to  bind  the  society  to  pay  for  legal 
services  employed  by  them  in  defending  a  suit  against  the 
society.'' 

1.  First  Baptist  Church  v,  Caughey,  569,  and  the  regularly  constituted  offi- 
85  Pa.  St.  271.  But  in  Packard  v,  Uni-  cers  of  a  church  acting  in  good  faith 
versalifit  Society,  10  Met.  (Mass.)  427,  will  be  protected  by  law.  Lucas  v. 
the  court,  by  Dewey.  J.,  said:  "There  is  Case,  9  Bush  (Ky.)  297. 
nothing  in  the  nature  of  the  business  to  6.  Greene  v,  rirst  Parish,  10  Pick, 
be  done  or  the  duties  which  devolve  (Mass.)  500.  In  this  case  it  was  held 
upon  the  treasurer  of  such  corporations  that  where,  after  the  dissolution  of  the 
(religious  corporations)  that  can  re-  ministerial  relation,  the  parish  voted  to 
quire  or  justify  the  giving  of  negotiable  reimburse  the  minister  for  the  expense 
instruments  binding  the  society  with-  of  his  repairs,  the  vote  was  not  binding, 
out  being  authorized  by  a  special  vote  the  parish  having  no  authority  to  in- 
to that  effect.  Webber  v.  Williams  cur  debts  not  founded  on  a  beneficial 
College,   23   Pick.  (Mass.)  302.*'     And  equivalent. 

see    Hay  ward   Pilgrim   Soc  ,  21    Pick.  It  was  held  in  Bailey  t;.  M  E.  Church, 

(Mass.)  270;  Kupfer  v.  South   Parish,  71  Me.  472,  that  in  the  absence  of  legis- 

12    Mass.    185;    Episcopal    Charitable  lative  permission,  a  parish  cannot  con- 

Soc.    V,    Episcopal    Church,    i    Pick,  tract  a  debt  for  the  erection  of  a  meet- 

(Mass.)  372.  house;  and  that  any  contract  made  for 

3.  Cattron  v.  First  Universalist  Soc.,  materials  to  enter  into  its  cons* ruction 
46  Iowa  106;  Jefts  V,  York,  64  Mass.  is  uiira  vires  and  cannot  be  enforced. 
394;  Randall  t'.  Van  Vechten,  19  As  to  the  conditions  under  wliich  the 
Johns.  (N.  Y.)  60;  10  Am.  Dec.  193;  votes  of  a  majority  of  the  members  of  a 
People's  Bank  v.  St  Anthony's  Roman  church  will  control  the  action  of  the 
Catholic  Church,  10:)  N.  Y.  512.  corporation,    see     Horton    v.    Baptist 

5.  Leahey  v.  Williams,  141  Mass.  Church  etc.,  34  Vt.  309;  Stanton  v. 
345.  Camp.  4  Barb.  (N.  Y.)  274;  Devoss  v. 

4.  McLaughlins.  Concordia  College,    Gray.  22  Ohio  St.  157. 

30  Mo.  App.  42.  7.  Child  v.  Christian  Soc^  144  Mass. 

6.  Bradbury  v,  Birchmore,  1 17  Mass.    473.    See  also  Sawyer  v.    Methodist 
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The  deacons  of  an  unincorporated  religious  society,  who  are 
ex  o£icio  agsnts  for  the  management  of  its  property,  cannot  be  held 
personally  liable  on  a  contract  made  by  other  agents  of  the  society, 
unless  it  be  shown  that  the  former  participated  in  the  appointment 
of  the  latter,  or  in  some  way  ratified  such  contract,^  A  resolu- 
tion of  a  church  vestry  that  "The  vestry,  or  those  of  them  who 
will  consent  to  the  plan,  will  agree  to  complete  the  church  edifice 
on  their  own  responsibility,"  imposes  no  personal  liability  on  the 
members  of  the  vestry;  and  their  impression  that  such  liability 
exists,  without  any  act  to  fix  it,  will  not  vary  the  legal  situation.' 
The  administrator  of  a  deceased  clergyman  may  reach  a  fund 
created  for  his  support  to  satisfy  a  judgment  obtained  by  him  as 
administrator  against  the  society;  and,  a  large  part  of  the  fund 
having  been  expended  in  defending  the  action  which  resulted  in 
the  judgment,  those  individuals  who  were  members  of  the  society 
at  the  time  of  the  intestate's  death  may  be  held  liable  for  the 
deficiency.' 

A  minister  who  is  entitled  to  the  possession  of  parsonage  land 
cannot  sell  the  crops  growing  thereon  when  he  ceases  to  be  the 
minister  over  that  parish  and  removes  to  another  congregation. 
His  vendee  has  not  such  title  to  the  crop  as  will  support  an  ac- 
tion against  one  who  has  taken  it  from  the  land  ;  and  a  disclaimer 
of  title  by  the  officers  of  the  church  will  not  support  the  vendee's 
title.* 

Church  music  in  small  country  vilifies  or  hamlets  is  usually 
gratuitous;  the  mere  fact  that  one  sings  in  a  choir  or  plays  oq 
an  instrument  as  an  accompaniment  on  occasions  of  church 
service  on  the  Sabbath  raises  no  implied  pecuniary  liability 
f^inst  the  church  corporation  ;  in  order  to  recover  it  must  be 
proven  that  there  was  an  actual  employment  and  promise  bind- 
ing  on  the  corporation.* 

2.  Torbi,* — It  has  been  held  in  Massachusetts  that  trover  or 
replevin  is  maintainable  in  the  name  of  a  parish  for  the  recovery 
of  the  parish  records  ;^  and  that  a  religious  society  or  parish 

Episcopal  Soc.,  i8  Vt.  405;   Wfnthlp  v.  >.  Biglow  i'.  Congregation •!  Soc,  11 

Smith.  61  Mc.  118.  Vt.  jSj;  15  VL370. 

For  a  case  where  the  attorney  at  law  4.  Debow    v.    Colfax,   to   N.  J.   L. 

emplojicd  was  one  of  the  trustee*  or  (he  118. 

Bocietj,     see    Cicotte    v.    St.     Anne's  B.  Van  Buren  u.  Reformed   Church, 

Church,  60  Mich.5sa;  where  the  sexton  61  Barb.  (N.  V.)49q. 

was   also    vestryman    and    treasurer  of  4.  See  CORPORATIONS,  vol. 4. p.  150; 

the  society.     See  St.  Jude's  Church  v.  also  the  various  suttstantlve  titles,  such 

Van  Denberg,  31  Mich.  187.     See  also  ai  Libel  and  Slandkr,  elc. 

St.  Palricit's  Roman   Catholic  Church  T.  In    First    Parish    v.   Stearns,   11 

V.  Abst.  76  111.  2^1;  Sawverr.  Method-  Pick.  (Mass.)  148,  the  court,  bv  Morton 

bt  Episcopal  Soc.,  18  Vt'40j;  Winship  J  ,  said:  "We  have  no  doubt  that  either 

V,  Smith,  61  Me.  ti8.  trover  or  replevin  will  lie  In  this  cate. 

1.   DevoH    f>.    Gray,    s3    Ohio    St.  Sawyer  v.  Baldwin.   11    Pick.   (Man.) 

1J9.  491.    The  property  of  the  records  Is  In 

■.  Vincent  v.  Chapman,  10  GUI  ft  J.  the  parish.     The  clerk  U  the  officer  det- 

{Md.)  379.    See  also  Sheeby  v.  Blake,  Ignated  by  law  to  hold  and  keep  them; 

71  WIi.  411.  if  any  stranger  geU  powcMion  of  them 
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may  maintain  trespass  against  one  who  without  right  has 
ploughed  up  a  portion  of  its  land  used  for  purposes  incidental 
to  a  place  of  worship.^ 

A  religious  corporation  may  maintain  an  action  against  a  rail- 
road  corporation  for  nuisance  in  disturbing  the  use  of  a  church ; 
and  damages  may  be  given,  not  only  for  depreciation  in  the 
value  of  the  property  but  for  discomfort  and  inconvenience 
caused  to  the  congregation  and  tending  to  destroy  the  use  of  the 
building  for  church  purposes.* 

Town  or  parish  officers  are  not  liable  in  case  of  damages  aris- 
ing from  their  neglect  of  duty,  in  the  absence  of  any  statute 
giving  such  remedy  to  the  town  or  parish.* 

A  representation  to  a  bishop  or  church  judicatory  having 
power  to  hear  and  examine  and  redress  grievances  in  respect  to 
the  character  or  conduct  of  a  minister  of  the  gospel,  is  prima 
facie  a  privileged  communication,  and,  if  made  in  good  faith,  an 
action  of  slander  does  not  lie  against  the  party  presenting  it ; 
but  if  false,  impertinent,  or  made  without  probable  cause  or  be- 
lief in  its  truth,  the  action  lies.  The  onus  of  proving  falsehood 
and  malice  is  on  the  plaintiff.^ 

Uie  parish  ma/  take  them  from  him  bjr  pose  of  the  organization  is  thus  thwart- 

the  proper  action,  or  recover  damages  ed.    It  is  sufficient  to  maintain  the  ac- 

for  their  destruction  or  detention.     A  tion   to  show  that  the  building  of  the 

mandamus  would  doubtless  be  a  more  plaintiff  was  thus  rendered  less  valua- 

appropriate    and   e£fectual   remedy  to  ble  for  the  purposes  to  wiiich  it  wasde- 

compel   the  delivers  of  the  records  to  voted.    The  liability  of  tlie  defendant 

the  legal  officer.    c5om.  r.  Athearn,  3  for    the    annoyance    and    discomfort 

Mass.  285.**     See  also  Foster  v,  Essex  caused  is  the  same  also  as  that  of  indi* 

Bank,  17  Mass.  503;  9   Am.  Dec.  168,  viduals  for  a  similar  wrong.    The  doc- 

where  the  court,  by  Parker,  C,  J., said:  trine  which  formerly  was  sometimes  as- 

**An  action  of  trover  would  lie  against  serted  that  an  action  will  not  lie  against 

the  corporation  if  they  should  refuse  to  a  corporation  for  a   tort  is  exploded, 

deliver  the  property  on  demand;   and  The  same  rule  in  that  respect  now  ap- 

assumpsit  might  also  be  maintained,  it  pHcs  to  corporations  as  to  individuals, 

being  settled  by    the  later  authorities  They  are  equally  responsible  for  inju- 

that  either  action  may  be  maintained  ries  done  in  the'course  of  their  business 

against  an    incorporated   company,  as  by  their  servants.    This  is  so  well  set> 

well  as  against  a  natural   person,  al-  tied  as  not  to  require  the  citation  of  any 

though  the  doings  on  which  the  action  authorities  in  its  support.*' 
is  founded  are  not  verified  by  the  seal        8.    First    Parish    v.   Fiske,  8  Cush. 

of  the  corporation.    See  opinion  of  Mr.  (Mass.)  364;  54  Am.  Dec.   7S5;   White 

Justice  Story  in  Bank  of  Columbia  v.  v,  Phillipston,    10    Met.  (Mass.)  108; 

Patterson."  Trafton  v.  Alfred,  15  Me.  2^8;  Kendall 

1.  First  Parish    v.  Smith,   14   Pick.  v.  Stokes,  3  How.  (U.  S.)  87;  Com.  v, 

:(Mas8.)  297.  Genther,  17  S.  &  R.  (Pa.)  135;  Wilson 

S    In  Baltimore  etc.  R.  Co,  v.  Fifth  v.  Mayor  etc.  of  N.  Y.,  i   Den.  (N.  Y.) 

Baptist    Church,    108   U.  S.    317,  the  595;  43  Am.  Dec.  719. 
court,  by   Field,  J.,  said :    "Whatever        4.  In  0*Donaghue  v,  McGovem,  23 

prevents    the    comfortable  use  of  the  Wend.    (N.    Y.)    26,    the    court,   by 

property  for  that  purpose  by  the  mem«  Cowen,   J.,    said:    ^'Churches   in    this 

bers  of  the  corporation  or  those  who  by  country  are,  in  a  legal  point  of  view,  no 

its  permission  unite  with  them  in  the  more  than  other  societies,  voluntarily 

church,    is   a  disturbance  and  annoy-  organized  by  our  citizens,  with  such 

ance  as  much  so  as  if  access  by  them  to  gradations  of  officers  and  judicatories 

the  church  was  impeded  and  rendered  as  may  subserve  the  purposes  of  moral 

Inconvenient   and' difficult.    The  pur-  and    religious    redress.      The   proper 
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By  Sodttj. 


X.  Acnon — 1.  By  Society. — An  incorporated  religious  society 
can  bring  suit  only  in  the  name  of  the  society,  through,  or  by  the 
board  of  trustees,  or  an  authorized  agent  of  one  body  or  the  other, 
or  both.^ 

If  the  fact  of  incorporation  is  denied  it  must  generally  be 
proved.^  But  one  who  has  made  a  contract  with  the  trustees  of 
a  religious  society  may  be  estopped  from  denying  their  power  to 
contract.* 

An  unincorporated  religious  society  may  sue  on  a  contract 
made  by  it  for  the  purposes  of  the  society,  though  no  persons  are 
named  as  trustees  or  committeemen.*  A  motion  for  an  injunc- 
tion to  restrain  persons  claiming  to  be  trustees,  but  who  are  not, 
from  interfering  in  the  management  and  control  of  the  society 
property  is  properly  brought  in  the  corporate  name  of  the  real 
trustees  and  not  in  the  name  of  the  State.^ 


channel  being  pursued  .  .  .  the  S.  M.  E.  Union  Cliurcli  v.  Picket,  23 
church  member  in  question  is  entitled  Barb.  (N.  Y.)  436;  M.  E.  Church  v, 
to  the  same  measure  of  protection,  as  if    Tr^ron,  i    Den    (N.  Y.)  451.    But  see 


he  had,  vihen  writing  the  libel  set  forth 
in  the  declaration,  been  engaged  in 
seeking  the  removal  of  an  inferior  offi- 
cer at  the  hands  of  a  superior,  created 
hy  the  constitution  or  the  law.*' 


Skinner  v,  Richardson,  76  Wis.  464; 
Townsend  v.  First  Freewill  Baptist 
Church  in  Lowell,  6  Cush.  (Mass.) 
279.  And  see  Corporations,  vol.  4, 
p.   284,  et  seg.f  for  a  full  discussion  of 


For  a  priest  to  say  in  the  pulpit,  of  a  this  subject. 

physician,  that  his' civil  marriage  fol-  S.  Skinner  v.   Richardson,  76  Wis. 

lowing  a  divorce  should  debar  him  from  464;  Columbia  Bank  v.  Gospel  Taber- 

employment  by  members  of  the  parish  nacle  Church,  i;7  N.  Y.  Supr.  Ct.  149. 

and  from  social  intercourse  under  a  pen-  4.  Phtpps  v,  Jones,  20  Pa.  St.  260;  59 


altyof  a  loss,  on  the  part  of  the  members 
disregarding  the  injunction,  of  the  min- 
istrations of  the  church,  is  actionable 
^er  se  and  will  support  a  verdict.  Mo- 
rasse  v,  Borchu,  151   Mass.  567.     And 


Am.  Dec.  708. 

6.  Trustees  v.  Hoessli,  13  Wis.  348. 
Where  power  **to  meet,  choose  officers, 
levy  taxes,  and  repair  the  meeting  house" 
was  granted  by  act  of  the   legislature  to 


see   Fitzgerald  v,  Williams,   148  Mass.  part  of  the  members  of  a  religious  so< 

462.  ciety  it  was  held  that  power  to  sue  for 

1.   M.  E.  Church  v.  Sherman,  36  Va.  the  destruction  of  the  meeting  house 

404;   Leftwick  v.  Thornton,   18   Iowa  was     included.    Tilden   v,  Metcalf,  a 

56;   Drumheller  v.   First   Universalist  Day  (Conn.)  259. 

Church,  45  Ind.  275.  See  also  Skinner  Where  a  church  congregation  was 
V,  Richardson,  76  Wis.  464;  Curd  v,  divided  and  a  division  of  its  property 
Wallace,  7  Dana  (Ky.)  190.  also  took  place,  the  trustees  of  one  por- 
The  trustees  of  a  voluntary  religious  tion,  appointed  for  the  purpose  of  col- 
association,  may,  for  and  in  behalf  of  lecting  its  debts,  are  the  proper  persons 
all  the  members,  sue  to  establish  a  will  to  sue  on  a  bond  given  by  the  other 
making  a  devise  to  the  society.  Lilly  portion,  through  its  representative,  for 
V.  Tolbein,  103  Mo.  477.  the  payment  of  money  due  to  the  plain- 
One  of  several  trustees  can  sue  in  tiffs.  Arts  xk  Guthrie,  75  Iowa  674.  ' 
behalf  of  the  society  where  it  cannot  And  a  committee  appointed  for  the 
bring  the  action  because  the  act  com-  purpose  may  maintain  an  action  to  pro- 
plained  of  is  the  act  of  the  other  tect  the  congregation  in  its  rights  and 
trustees.  Stokes  v,  Phelps*  Mission,  47  it  is  not  necessary  that  the  members  of 
Hun  (N.  Y.)  570;  Berryman  T'.  Reese,  the  committee  should  be  members  of  the 
XI  B.  Mon  (Ky.)  287;  Associate  Ref.  congregation.  The  evidence  of  appoint- 
Church  7'.  Theological  Seminary,  4  N.  ment  is  the  entry  on  the  church  records 
Y.  Eq.  77.  See  also  Fink  t\  Umschcid,  made  by  the  secretary.  Humphrey  v. 
40  Kan.  271,  holding  also  that  one  may  Bumside,  4  Bush  (Ky.)  215;  Haddeh  v* 
sue  for  all  equally  interested.  Chorn,  8  B.  Mon.  (Ky.)  70. 
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The  Statute  of  Limitations  runs  against  the  vestry  and  wardens 
of  a  church,  as  such,  as  against  any  other  persons.^ 

2.  Againit  Society. — An  incorporated  religious  organization  or 
society  can  be  sued  only  by  its  corporate  name ;  a  suit  against  its 
trustees,  designating  them  as  trustees  of  the  corporation,  is  not  a 
suit  against  the  corporation,  the  designation  added  being  merely 
"  eUscriptio  personcey^ 

In  case  suit  cannot,  for  any  reason,  be  brought  against  the 
corporation  by  its  corporate  name,  the  individual  corporators  may 
be  sued  collectively.  If  they  are  too  numerous  to  admit  of  their 
all  being  brought  before  the  court,  one  or  more  may  be  sued  and 
may  defend  for  the  whole.  In  the  case  of  a  Roman  Catholic 
church  being  party  defendant  the  bishop  of  the  diocese  in  which 
the  church  is  situated  should  be  made  a  party.' 

An  error  made  in  suing  a  church  as  such,  when,  by  statute,  the 
suit  should  have  been  brought  against  its  trustees,  cannot  be 
taken  advantage  of  on  appeal  when  it  has  been  overlooked  in  the 
court  below.^  Service  of  process  in  the  suit  must  be  made  upon 
officers  of  the  religious  corporation  who  are  de  facto  in  possession 
of  their  offices  ;  and  a  default  based  upon  service  made  otherwise 
will  be  vacated.* 

An  organization  under  a  charter  and  user  of  its  powers  proves 
the  existence  of  a  corporation  de  facto  sufficient  to  bind  it  under 
a  contract.®    Where  a  religious  corporation  is  sued  on  an  agree- 

1.  Vefttrv  etc.  of  St.  Bartholomews  part  of  the  plaintiffs;  because  the  act 
V,  Cantey/3  McCord  (S.  Car.)  317.  for  the  incorporation   of  religious  so- 

2.  Tartar  v.  Gibbs,  24  Md.  333;  Afri-  cieties  requires  certain  preliminarj 
can  M.  Bethel  Church  v,  Carmack,  2  acts  in  order  to  incorporate  under 
Md.  Ch.  143.  it,  which   acts  being  virtually   condi- 

But    see   opposite     rule    in    M.    E.  tions  precedent  to  the  creation  of  such 

Church  V,  Garnsey,  55  111.  132;  Willard  a  corporation,  must  be  proved   before 

v.  M.  E.  Church,  d6  111.    55.     See  also  its  existence  can  be  established.    The 

Wilkins  v,  St.  Mark's  P.  E.  Church,  52  preliminary  acts  referred  to  are:    the 

Ga.  351.  giving  of  the  notice  in  the  manner  re- 

8.  Keller  v.  Tracy,  11  Iowa  530;  Jung  quired  by  the  third  section  of  the  act; 

V.  Neraz,  71  Tex.  396;  Sheeby  v,  Blake,  the  assembling  of  the  male  members  of 

72  Wis.  411.  the  church  or  congregation,   pursuant 

4.  M.  £.  Church  v,  Garncey,  66  111.  to    such   notice;   the  selection  in   the 

132.  proper  manner  of  the  proper  person  to 

6.  Berrian  v.    Methodist    Society,    4  preside  at  such  meeting;  the  election  of 

Abb.  Pr.  (N.  Y.)  424.  trustees;  and  the  making,  acknowledge 

6.  Ebaugh  v,  German  Ref.  Church,  ing,  and  recording  of  the  certificate  of 

X  E.  D.  Smith  (N.  Y.)  60;    Willard  v,  the  presiding  officers.    It  is  obvious  that 

M.  E.  Church,  66  111.  55.  if  religious     corporations    are    bound 

In  M.  E.  Union  Church?;.  Pickett,  19  whenever  they  bring  a  suit  to  prove  a 

N.  Y.  482,  the  court,  by  Selden,J.,  said:  strict  compliance  with  the  statute  in 

"The  answer  in  this  case  having  denied  respect  to  all  these  preliminary  circum- 

that  the   plaintiffs  were  ever  incorpo-  stances,    it    would    be  impossible  for 

rated  as  alleged  in  this  complaint,  it  was  them   in  most  cases  to  enforce  their 

incumbent  upon  them  to  prove   their  rights  in  a  court  of  law.     If  these  facts 

incorporation  upon  the  trial.    The  de-  must  be  proved  in  one  case,  they  must 

fendant*s  counsel  insists  that  the  cer-  in  all,  and   corporations   may   thus  be 

tificate  introduced  for  that  purpose  was  called  upon  fifty  years  after  the  events 

insufficient  to  support  the  issue  on   the  took   place  to  furnish   proof  of  their 
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mcnt  executed  under  the  corporate  seal  and  attested  by  the 
proper  officers,  a  presumption  of  authority  to  make  the  contract 
arises,  and  the  burden  of  proof  rests  on  those  who  denied  the 
authority.'  A  religious  corporation  may  sue  a  majority  of  the 
individuals  who  compose  it.^ 

In  an  action  by  a  minister  to  recover  his  salary  in  New  Jersey, 
it  is  not  necessary  for  him  to  show  that  the  trustees  have  acted  aa 
a  corporation  in  engaging  his  services.' 

S.  KattdamM. — Mandamus  will  not  lie  to  compel  a  religious 
society  to  restore  to  membership  one  expelled  by  a  decree  of  the 
duly  constituted  authorities  for  cause;*  nor  where  the  expulsion 
was  not  a  corporate  act  and  did  not  affect  property  or  civil  righta 
of  the  expelled  member ;'  nor  where  he  desires  to  be  restored 
only  to  simple  membership  unconnected  with  any  claim  to 
exercise  any  office  or  franchise  or  to  hold  or  enjoy  rights  of 
property.* 

A  peremptory  mandamus  may  issue  against  the  trustees  of  a 
religious  society,  at  the  petition  of  its  members,  ordering  the 
admission  to  the  performance  of  his  duties  of  a  preacher  who  has 
been  duly  appointed  by  the  bishop  of  the  Methodist  Episcopal 
Church  to  administer  to  a  congregation,* 

occurrence.    The  statute  has  provided  nibfcquent  abuse  of  their  powers   not 

for  no  record  evidence  on  the  subject,  connected  with  such  dealing.     As  long 

except  In  respect  to  those  Tacts  required  as  these  are  overtooked  or  tolerated  b/ 

to  be  inserted  in  the  certrHcate   of  or-  the  Slate,  it   Is  not   for   individuals   to 

Einization.     But  a  rule   so   Inconven-  call    them    into   question,"      See  alio 

nt  as  that  contended  for  bytlie  defend-  Vernon    Soc.   v.   Hills,  6    Cow.    (  N, 

ant's  couDBcl  has   never  vet  been   es-  Y.)  13;  16   Am.   Dec.    419;    Brouwer 

Ubliiihed  in  regard  to  nnv'class  of  cor-  v.   Applebv,    I     Sandf.   (N.   Y.)     158; 

porations.    On  the  contrary,  it  has  been  Eaton   u,  "Asplnwail,    19   N.  V,    1191 

repeatedly  held  that,  aa  against  all  per-  Remington  Paper  Co.  v.  O'Dougherty, 

sons  who  have  entered   Into  contracts  65  N.  Y.  571. 

with  bodies  aBSumIng  to  act  in   a  cor-  1.  Bowen  v.  Irish  etc.  Congregation, 

porale  capacity,  ills  sul!icient  for  such  6   Bosw.   (N.   Y.)  HSi    Whitmore   v, 

bodies  to  show  themselves  to   be  cor-  Fourth   Cong.    Soc,   3   Gray    (Mass.) 

poralions  dt  fatto.    This    cannot    be  306. 

done  by  simply  showing  that  they  have  S.African     M.    Bethel    Church    v. 

acted  as  corporations  for  any  period  of  Carmock,  1  Md.  Ch.    143. 

time,  however  long.      Two   things   are  t.  Miller  v.  Baptist  Church,  18  N.J. 

necessary  to  be  shown  in   order  to   es-  L.  2,si  !  "'Calso  Van  Vlieden  v.  Welles, 

labiish  the  eiistence   of  a  corporation  6  Johns.  (N.  Y.)  85. 

de  facto,   viz:     i.  The  existence   of  a  4.  State  t>.  Hebrew  Congregation,  31 

charter  or  some  taw  under  which  a  cor-  La.  Ann.  205;  33  Am.  Rep.  117. 

poratfon     with    Ihc    powers    ftssuraed  B.  Sale    v.    First     Regular     Baptist 

mlghtlawfully  becreated,  anda:  Auser  Church,   6a   Iowa    16;    49    Am.  Rep. 

by  the  parly  to  the  suit,   of  the  righta  136. 

claimed  to  be  conferred  by   such  cliar-  •.  People  v.  German  etc.  Church,  3 

teror  law.     (U.  S.  Bank  i>.  Steams,  15  Lans.  (N.  Y.)  434. 

Wend.  (N.  Y.;  314.)     The  rule  esUb-  Where  the   fact   of  expulsion  is   not 

llshed  by  law  as  well  as  by  reason   It,  proved  and    the  answer  concedes    the 

that  parties  recognizing   the   existence  member's    rights,  the   petition   will   be 

of  corporations  by  dealing   with  them  dismissed.     Lernli  o.  Harmony  Soc.,  3 

have  no  right  to   object  to   any   irreg-  Wall.  Jr.  (U.  S.)87. 

ularity  In  their   organisation   and   any  T.  People  v.  Steele,  3   Barb.  <N   Y.) 
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An  irregularity  in  the  election  of  officers  of  a  religrious  society, 
whereby  two  sets  of  officers  are  created,  each  claiming  to  be  en« 
titled  to  the  possession  and  control  of  the  temporalities  of  the 
society,  must  be  taken  advantage  of  by  those  claimants  who  are 
out  of  possession  without  delay.* 

Mandamus  will  issue  at  the  petition  of  the  rector  of  a  church 
to  compel  the  attendance  of  vestrymen  at  a  meeting  of  the  ves- 
try, where  such  meeting  is  necessary  and  cannot  be  held  without 
their  presence  thereat ;  and  if  the  purpose  is  merely  to  secure  a 
meeting,  a  peremptory  writ  will  issue.* 

But  mandamus  will  not  issue  at  the  petition  of  a  rector,  to 
compel  the  officer  having  charge  of  the  corporate  seal  to  affix  it 
to  an  agreement  for  consolidation  with  another  church,  where  the 
papers  show  that  the  members  are  divided  in  opinion  on  the  sub- 
ject, but  do  not  show  what  proportion  favor  the  consolidation ;  and 
where  further  proceedings  in  the  matter  of  consolidation  have 
been  enjoined  in  an  action  in  another  court  on  the  ground  of 
irregularity  in  the  meeting  at  which  the  consolidation  was  author- 
ized, a  mandamus  will  be  denied.' 

Mandamus  will  lie  to  compel  the  rector  of  a  church  to  give  the 
statutory  notice  of  the  annual  election  of  vestrymen ;  and  where 
it  appears  that  the  rector's  refusal  is  based  upon  a  scheme  for 
the  consolidation  of  his  church  with  another  in  which  he  is  per- 
sonally interested  the  mandamus  will  be  peremptory,  and  a  referee 
will  be  appointed  to  see  that  the  writ  is  obeyed  and  to  act  as  an 
inspector  of  election.* 

Mandamus  will  not  lie  to  control  the  decision  of  ecclesias- 
tical courts  as  to  what  constitutes  an  offense  against  the  word  of 
God.« 

4.  Quo  Warranto. — A  person's  right  to  act  as  trustee  of  a 
religious  corporation  is  determinable  by  proceedings  in  quo  wot' 
ranto;  equity  will  not  entertain  a  bill  for  that  purpose.*  Ir- 
regularities in  the  charter  of  a  church  corporation  can  be  reached 
in  the  same  way  only,  and  at  the  suit  of  the  attorney-general.* 
Where  the  majority  of  a  church,  pretending,  contrary  to  the  fact, 
that  a  portion  of  the  trustees  elected  have  resigned  and  refused  to 
act,  proceed  to  elect  others  in  their  place,  without  notice  to  the 
minority  of  the  congregation,  and  such  others  wrongfully  assume 
to  act,  the  law  furnishes  an  appropriate  remedy  against  them  by 

307;  People  V,  Coulej,  42  Hun  (N.  Y.)  8.  People  v,    Blackhurst   (Supreme 

98.  Ct.),  II  N.  Y.  Supp.  675. 

1.  Smith  V.  Erb,  4  Gill  (Md.)  437.  4.  People  v.  Hart.  11  N.  Y.  Supp. 673. 

9.  Peoples.  Winans  (Supreme Ct.), 9  6.  German  Ref.  Church  v.  Seibert,  3 

N.  Y.  Supp.  249;  Lvell  v.  St  Clair  Co.,  Pa.  St.  282. 

3    McLean    (U.    S.)    581;     Smith    v,  6.  Appeal  of  Noldc   (Pa.  1888),  15 

Portage    Co.,    9    Ohio    25;    Johnston  Atl.  Rep.  777. 

V.  Herkimer  Co.,   19  Johns.   (N.  Y.)  7.  Christ's    Church    Charter,  8  Ft. 

371.  Co.,  Ct.  Rep.  28. 
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mo  warranto  or  by  a  bill  in  equity  to  restrain  their  unlawful  acts.' 
If  the  relator  took  part  in  the  election  of  the  trustees,  he  cannot 
have  leave  to  file  an  information  in  the  nature  of  a  quo  warranto 
charging  them  with  unlawfully  acting  as  trustees.'*  Qua  war- 
ranto is  not  the  proper  method  to  determine  who  are 
lawful  trustees,  in  a  suit  to  recover  possession  of  church  prop- 
erty.a 

5.  IqiniLoticm. — Where  one  has  been  chosen  to  fill  an  office,  as 
trustee  of  a  religious  society,  while  still  the  de  facto  incumbent 
of  another  office  in  the  church,  an  injunction  will  not  issue  to  re- 
strain him  from  performing  the  duties  of  the  second  office.* 
Where  the  trustees  of  a  church,  governed  solely  by  the  wish  of  a 
majority  of  the  members,  close  the  church  against  the  duly  ap- 
pointed preacher,  they  may  be  restrained  by  injunction.*  The 
court  will  enjoin  a  majority  of  the  corporation  from  violating  an 
article  in  the  charter,  and  a  pastor  from  officiating  as  such  when 
he  is  ineligible.*  A  trustee,  who  has  ceased  to  t^  a  member  of 
the  society  and  has  thereby,  under  a  statute,  rendered  his  office 
vacant,  may  be  enjoined  from  acting  as  trustee.' 

An  officer  who  has  been  disturbed  or  ousted  from  his  office,  as 
the  minister  or  steward  of  a  church,  has  no  remedy  by  injunction 
at  the  instance  of  a  part  of  the  members  of  the  church  or  con- 
gregation ;  the  remedy  is  by  mandamus  at  the  relation  of  the 
officer,* 

A  part,  even  a  minority,  of  the  trustees  may  obtain  an 
injunction  against  a  diversion  of  the  church  property  to  the  uses 
of  any  other  than  its  own  denomination  ;  and,  by  the  attempt  so 
to  divert  the  property  of  the  society,  they  cease  to  be  trustees 
and  may  be  enjoined  accordingly.* 

The  committee  of  an  ecclesiastical  society  may  defend  the 
society  against  an  application  for  an  injunction  forbidding  the 
sale  of  pews,  or  against  any  legal  proceedings  endangering  either 
the  existence  of  the  corporation  or  its  rights  of  property.     The 

I.  Nelson  v.  Benion,  69  [II.  17.  religloui  socletv  wai  unable  to  assem- 

9.  Veap\t  V.  Moore.  73  III.  :3i.  ble  m  the  usual  manner,  or  that  there 

>.  Gaff  v.  Greer,  SS  Ind.  131;  45  Am.  were  no  asEcssors  or  standing  comniit- 

Rep.  449.  tee  of  the  pariBh,  or  that  ihey  unreas 

4.  Hagner  v.   Haj-berger,  7  W.  &  S.  lonably   refused  to  call  a  meeting,  an 

<Pa.)  104;  41  Am.  Dec.  131.  organization     efTected     at    a    meeting 

B.  Whitecar   v.   Mlchenor,  37   N.  J.  called  bv  a  justice  of  Ihe  peace  will  be 

Eq.  6.  perpetually  enjoined  from  taking  po«- 

•.  Sawer'B  Appeal,  "Si   Pa.  St.  182,  scBsion   of   the   societj-'s    properly,   ns 

T.  First    Ref.   Presbvterian    Church  against  a  de  faelo  orcanization,  which, 

-     Bowden,    10    Abbr     N.    Ca>.    (N.  prior  to  such  meeting,  was  in  peaceable 


Y,)  I.  possession  of  Ihe  property  and 

1.  Tartar  v.  Gibba,  14  Md.  3J3.  of  the  corporate  "        ■  " 

t.  First  Ref.  Presbyterian  Church  v.  Methodist   Soc. 

Bowden,  (o  Abb.  N.  Cas.  (N.  Y.  i.  349;  Clarli  v.   E 

In  the  abaence  of  anj  showing  tiiat  a  Gray  (Mass.)  17, 
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cost  of  the  defense  must  be  met  by  the  society.  But  pro- 
ceedings affecting  only  the  committee  personally,  as  to  test  the 
legality  of  their  election,  must  be  met  by  the  committee  per- 
sonally.^ 

An  injunction  will  not  issue  to  restrain  proceedings  under  an 
agreement  on  the  ground  that  the  agreement  was  made  unlaw- 
fully, where  the  statute  has  provided  a  tribunal  before  which  the 
legality  of  the  agreement  may  be  tried.* 

XI.  DI88OLUTIOV.' — The  dissolution  of  a  religious  society  may 
take  place  for  different  reasons  and  in  different  ways  ;for  example, 
by  lapse,*  by  nonuser,*   by   misuser,®  for  breach   of  trust,^  by 

X.   Harbison     v.     First     Presb/ter-  executing  its  corporate   functions,   as 

ian  Soc,  46  Conn.  529;   33  Am.  Rep.  bjr  tlie  death  of  all  its  members,  or  the 

34.  destruction  of  an  integral  part  of  it,  or 

5.  Maclaury  v.  Hart,  I3i  N.  Y.  636;  it  mar  be  dissolved  by  surrender  of  its 
reversing^  10  N.  Y.  Supp.  125.  franchises  into  the  hands  of  thegov- 

A  court  of  equity  will  restrain  all  ernment,  or  by  forfeiture  of  its  charter 
persons  from  officiating  in  churches  through  abuse  or  neglect  of  its  fran- 
under  the  jurisdiction  of  the  Reformed  chises,  .  .  .  but  that  a  corporation 
Dutch  Church  of  the  United  States  who  is  to  be  adjudged  dissolved  for  non- 
do  not  preach  the  doctrine  and  the  en-  user  or  misuser  of  its  franchises,  until 
tire  system  of  Calvanistic  theology  as  it  has  been  called  upon  to  answer  for 
received  and  taught  by  the  synod,  the  breach  of  trust  is  nowhere  as- 
Suter  V,  Spangler,  4  Plitla.  (Pa.)  331.  sumed.  The  contrary  doctrine  is  uni- 
See  also  Cammeyer  v.  United  German  versally  taught,  and  it  is  founded  on 
Lutheran  Churches,  4  £dw.  Ch.  (N.  very  obvious  principles  of  justice.**  And 
Y.)  223.  see  cases  cited  in  the  opinion. 

3.  See  Corporations,  vol.  4,  pp.  The  remedy  for  misuser  or  nonuser 
294-306.  is  by  action  of  law  by  scire  facias  in- 

4.  Roman  Catholic  Church  v.  Texas  stituted  by  the  attorney-general.  At- 
etc.  R.  Co.,  41  Fed.  Rep.  564,  holding  torney  Genl.  v.  Stevens*,  i  N.J.Eq.369; 
that  at  the  expiration  of  its  charter  the  22  Am.  Dec.  ^26;  Merrick  v,  Brainard, 
title  to  its  property  vests  in  its  mem-  38  Barb.  (1»J.  Y.)  S95i  Patrick  v, 
hers,  who  may  reincorporate; /li  rtf  Or-  KufTners,  2  Rob.  (Va.)  2oq;  40  Am. 
thodox  Congregational  Church,  6  Dec.  740;  State  v.  Fourth  N.  H.  Turn- 
Abb.  N.  Cas.(N.  Y.)  398.  pike,  15  N.  H.  162;  41    Am.  Dec.  690. 

6.  2  Kent*8  Comm.  245;  1  Bl.  Comm.  And  the  forfeiture  must  be  ascertained 
485.  But  see  Oakes  v.  Hill,  14  Pick,  and  declared  by  regular  process  of  law. 
(Mass.)  442;  Tobey  v.  Wareham  Vernon  Soc.  v.  Hills,  6  Cow.  (N.  Y.) 
Bank,  13  Met.  (Mass.)  440;  Vernon  23;  16  Am.  Dec.  42Q;  Allen  v.  New 
Soc.  V,  Hills,  6  Cow.  (N.  Y.)  23;  16  Jersey  Southern  R.  Co.,  49  How.  Pr. 
Am.  Dec.  429,  and  cases  there  cited;  (N.  V.)  17;  Perssc  etc.  Paper  Works 
Reformed  Dutch  Church  v.  Brandow,  v.  Willet,  x  Robt.  (N.  Y.)  147;  Im- 
52  Barb.  (N.  Y.)  236;  Deming  v.  porting  etc.  Co.  v.  Locke,  50  Ala.  334; 
Buleston,  35  N.  Y.  Supr.  Ct.  312;  State  i;.  Real  Estate  Bank,  5  Ark.  595; 
Hardon  7\  Newton,  14  Blatchf.  (U.  S.)  41  .\m.  Dec.  X09;  Penobscot  Boom 
379;  Cahill  v.  Kalamazoo  Mut.  Ins.  Corp.  v.  Lamson,  16  Me.  224;  33  Am. 
Co.,  2  Dougl.  (Mich.)  124;  43  Am.  Dec.  656;  Hestonvtlle  etc.  R.  Co.  r. 
Dec.  457;  Worley  v.  Thayer,  3  Fed.  Philadelphia,  89  Pa.  St.  21$;  Strong  tr. 
Rep.  748;  Lehigh  Bridge  Co.  t*.  Lehigh  McCagg,  55  Wis.  628;  People  v. 
Coal  etc.  Co.,  4  Rawle  (Pa.)  9.  Kingston    etc.    Turnpike  R.    Co.,   23 

6.  Slee  V.  Bloom,   5  Johns.  Ch.  (N.  Wend.  (N.  Y.)  221;  Persse  etc.  Paper 

Y.)   379,  where  Ch.   Kent,  said:   "A  Works  v.  Willett,  19  Abb.  Pr.  (N.  Y.) 

corporation  aggregate    .    .    .    may  be  433;  Ahrens  v.  State  Bank,  3  S.  Car. 

dissolved    if  it  becomes   incapable  of  407. 

continuing  its   corporate  succession,  or  7.  Thompson  v.    People,    33  Wend. 
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reason  of  death  of  all  its  members,  or  the  destruction  of  an 
integral  part  of  it,*  by  escheat,*  or  by  agreement  of  the 
parties.* 

The  court  will  not  decree  the  dissolution  of  a  religious  corpo- 
ration against  the  protest  of  a  minority  of  the  members,  if  it  holds 
real  and  personal  property  in  trust  for  proper  purposes  of  its 
organization.  Proof  that  the  property  is  in  an  unprosperous 
condition  and  that  its  present  church  edifice  is  unfit  for  the 
purpose  is  immaterial.^ 


(N.  Y.)    566;  People    v,    Bristol    etc.  by  a  forfeiture  of  the  franchise  or  hy  a 

Turnpike    Road,    27    Wend.    (N.  Y.)  surrender  of  the  charter  to  the  govem- 

235;  Ottaquechee  Woolen  Co.  v.  New-  ment."      But  see  Old   South   Soc.  v. 

ton,  57  Vt.  468.  Crocker,  119  Mass.  27;  20  Am.   Rep. 

1.  Slee  V.  Bloom,  5  Johns.  Ch.   (N.  ?99i  ^here  the  court  by  Wells,  J.,  said: 

Y.)  36^,  and  cases  there  cited;  SUtev.  \'       -    But  we  think  it  is  equally  clear 

Real  Estate  Bank,  c  Ark.  595;  41  Am.  f^at  the  vote  of  a  majority  of  the  pew 

Dec.    109;    Chicago    L.    Ins.    Co.   v.  holders  or  members  of  the  society  is 


Needles,  113  U   S.  585 ;  Barclay  v.  Tal 
man,  4  Edw.  Ch.  (N.*Y.)  123. 

S.  Late  Corporation  of  the  Church  of 
Jesus  Christ  r.  U.  S ,  136  U.  S.  i. 

8.  A  testator  devised  real  estate    in 
trust  to  apply  the  income  to  the  main- 


not  of  itself  a  sufficient  authority  to  en- 
able the  corporation  to  make  the  sale, 
nor  a  sufficient  reason  to  justify  this 
court  in  authorizing  it  to  be  made. 
The  trust  is  one  in  which  each  individ- 
ual member  of  the  society  has  an  inter- 
est  as  an  intended  beneficiary,  and  a 


tenance  of  a  pastor  or  elder  in  a  church,  right  to  be  heard  upon  the  question  of 
in  a  town  where  the  testator  resided,  of  the  proper  administration  of  the  trust 
a  certain  faith  and  practice,  so  long  as  \^  reference  to  its  original  character 
the  members  of  that  church  or  their  and  purpose,  and  the  effect  of  the  pur- 
successors  should  maintain  the  visibili-  posed  change  upon  all  the  members,  the 
ty  of  a  church  in  such  faith  and  order,  minority  as  well  as  the  majority.  It  is 
Afterwards  the  only  two  members  of  incumbent  upon  those  who  seek  to 
the  church,  at  a  meeting  called  by  pub-  make  the  change  to  satisfy  the  court 


lie  notice,  voted  and  resolved  that  they 
would  no  longer  endeavor  to  maintain 
the  appearance  of  a  visible  church,  and 
declared  the  church  dissolved  and  ex- 
tinct.   He  d^  that  the  church  was  .there 


that  it  is  reasonably  required  for  the 
accommodation  of  the  society  as  a 
whole,  and  that  the  proposed  change 
will  not  subject  the  minority  to  an  un- 
reasonable sacrifice  of  interest  or  con* 


by  dissolved,  and  ceased  to  be  a  visible  venience,  or  in  any  way  work  injusUce 

church,  and  that   the  trustee   held  the  to  them.** 

estate  as  a  resulting  trust  for  the  testa-        Cady  V.  Centreville  Knit  Goods  Mfg. 

tor's  heirs  at  law.**     Esterbrooks  f.  Til-  Co.,  48  Mich.  133;   Attorney  Gen'l  v. 

linghast.  s  Gray  (Mass.)  17.     See  also  Bank  of  Michigan,  Harr.  (Mich.)  3x5; 

In  re   New  South  Meeting  House,  13  Strong  v,  McCagg,  55  Wis,  624;  Slee  v. 

Allen  (Mass.)  497.  Bloom,  5  Johns  Ch.*(N.  Y.)  366;  Van 

4.  /<•  re  Old  South  Meeting  House,  Pelt  v.  U.  S.  Shoe-Heel  Co.,  35  N.  Y. 


95  Mass.  504,  the  court  by  Bigelow  C. 
Jm  said :  **By  virtue  of  our  inherent 
powers  as  a  court  of  law  or  in  the  exer- 
cise of  a  general  chancery  jurisdiction 
we  have  no  authority  to  pass  such  a 


Super.  Ct.  116;  Davis  T',  Mayor  etc.  of 
N.  Y.,  2  Duer  (N.  Y.)  663;  'People  v. 
Mayor  etc.  of  N.  Y.,  3a  Barb.  (N.  Y.) 
102;  People  V.  Albany  etc.  R.  Co.,  24 
N.     Y.      261;     82     Am.     Dec.     295; 


decree  (of  dissolution)  except  in  case     People   v.     Miner,    2  Lans.    (N.    Y.) 


of  an  abuse  of  corporate  powers  on  a 
proceeding  for  the  forfeiture  of  a 
charter.  By  the  rules  of  the  common 
law  the  only  modes  in  which  the  exis- 
tence of  a  corporation  could  be  termi- 
nated were  by  act  of  the  legislature,  by 
the  death  of  all  the  corporate  members. 


407;  Smith  V.  Lockwood,  13  Barb.  (N. 
Y.)  219;  Hordon  v.  Newton,  i3Blatchf. 
(U.  S.)  378;  Gay  lord  v.  Fort  Wayne 
etc.  R.  Co.,  6  Biss.  (U.  S.)  206;  At- 
torney-Gen*l  v.  Re^molds,  1  Eq.  Cas. 
Abr.  131;  Verplank  v.  Mercantile  Ins. 
Co.,  I  Edw.  Ch.  (N.  Y.)  84. 
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^ynopiii.     RELIGIOUS   WORSHIP— REMAINDERS. 


EELIOIOXJS  WOaSHIP— (See  also  Worship).— See  note  i. 
EELOCATB.— See  LOCATE,  vol.  13,  p.  995. 
EEMAIN.— See  note  2. 

EEHAINDEBS  AND  EZECVTOET  IHTEBSSTS.— (See  also  Ad. 
VERSE  Possession,  vol.  i,  p.  224;  Estates,  vol.  6,  p.  875; 
Debts  of  Decedents,  vol.  5,  p.  206;  Issue,  vol.  11,  p.  868; 
Limitations,  vol.  13,  p.  667;  Limitations  in  Instruments, 
vol.  13,  p.  773;  Legacies  and  Devises,  vol.  13,  p.  7;  Rever. 
siONs;  Wills;  Waste.) 


I.  Remainders,  830. 

1.  Definition  and  Character istics^ 
830. 

a.  At  Common  Law,  830. 

b.  Under     American     Statutes^ 

83^. 

2.  Vested  and  Continjs^ent  Remain- 
ders Defined  and  Distinguished^ 
838. 


a.  Essential  Charaeteristirs^A 

Criterion  Suggested^  838. 

b.  Remainders  to  a  Class^  854. 

c.  Remainders  Ajter  an  Estate 
Tail.  856. 

d.  Limitations    in    Default    oj 
Apfointmrnty  857. 

«.    Under      What     Circumstan- 
ces   Particular     Words   and 


1.  The  residence  of  a  priest  or  cler- 
gyman is  not  exempt  from  taxation  as 
a  *^  building  for  religious  worship,'* 
under  Public  Laws,  cap.  533,  April  14, 
1876,  because  it  contains  one  room  set 
apart  as  a  chapel  for  religious  wor- 
ship. St.  Joseph's  Church  v.  Asses- 
sors of  Taxes,  za  R.  I.  19.  The  court 
bjr  Durfee,  C.  L,  said :  "The  assess- 
ment is  complained  of  because  it 
covers  lands  and  buildings  which  the 
petitioners  claim  are  exempt  from  tax- 
ation under  the  clause  of  cap.  533, 
above  recited,  as  being  used  exclu- 
sively for  religious  worship.  The 
building  in  question  is  the  parsonage 
or  residence  of  the  priest  or  clergy- 
man of  the  church.  It  is  a  dwelling- 
house.  It  contains  a  room  which  is 
used  as  a  chapel  in  the  celebration  of 
certain  services  and  sacraments  of  the 
Roman  Catholic  Church,  and  for  that 
reason  it  is  contended  that  it  is  en- 
titled to  exemption  as  a  building  for 
religious  worship.  But  we  do  not  see 
how  an  entire  house  becomes  a  build- 
ing used  exclusively  for  religious  wor- 
ship merely  because  one  room  in  it  is 
used  for  religious  worship,  when  all 
the  other  rooms  are  devoted  to  per- 
sonal or  domestic  uses.    At  the  utmost. 


by  his  own  vows  and  by  the  discipline 
and  canons  of  his  church  to  religious 
offices.  Even  such  a  person  has  secu- 
lar necessities  to  which  his  dwelling- 
house  is  subservient.  And  see  Gerke 
T'.  Purcell,  25  Ohio  St.  229,  248."  And 
in  that  case  it  was  said :  "  It  is  not  re- 
quired that  the  ground  should  be  in- 
dispensable to  the  use  of  the  building 
as  a  place  of  worship.  If  the  ground 
is  no  more  than  is  reasonably  appro- 
priate to  the  purpose,  and  is  used  for 
no  other,  it  comes  fairly  within  the 
limits  prescribed  by  the  constitution 
and  the  statute.  One  of  the  conditions 
prescribed  by  the  statute  is,  that  the 
ground,  in  order  to  be  exempt,  must 
not  be  used  with  a  view  to  profit.  This 
excludes,  no  doubt,  not  only  ground 
used  for  present  profit,  but  such  as 
may  be  held  by  w^ay  of  investment  for 
prospective  profit.  But  a  parsonage, 
although  built  on  ground  which  might 
otherwise  be  exempt  as  attached  to  the 
church  edifice,  does  not  come  within 
the  exemption.  The  ground  in  such 
case  is  appropriated  to  a  new  and  dif- 
ferent use.  Instead  of  its  being  used 
exclusively  for  public  worship,  it  be- 
comes a  place  of  private  residence. 
Nor  does  it  make  any  difference  that. 


exemption  could  be  claimed,  on  that  by  the  usages  of  the  church,  the  pres 

account,  only  for   the  room  which  is  ence  of  a  priest  or  pastor  is  essential 

used  as  a  chapel.     Neither  do  we  think  to  conduct  the  services  of  public  wor- 

the  building  is.  under   the  statute,  a  ship.     Other  persons  are  necessary  to 

*  building  for    religious   worship,'  be-  carry  on  public  worship  as  well  as  a 

cause  it  is  occupied  by  a  priest  or  ec-  minister  to  conduct  the  services.** 
clesiastic,  who  is  peculiarly  consecrated        2.  In   a   Fire    Xnauranee    Fcdley. — A 
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iyttopiii. 


REMAINDERS. 


l^nM^ptis^ 


Phrases  wilt  be  Held  to  Cre- 
ate a  Vested  Interest  (See 
Wills),  857. 

/.  Of  the  Rnie  that  an  Interest 
will  be  Held  to  be  Vested 
Rather  Than  Contingent 
(Sec  Wills).  857. 

g.  Under  What  Circumstances 
a  Contingency  Affecting  One 
of  a  Series  of  Limitations 
will  be  Held  to  Affect  All 
(Sec  Wills),  857. 

i.  Construction    of    Divesting 
Clauses  (See  Wills),  857. 
3.  Contingent  Remainders^  858. 

a.  Classification^  858. 

(1)  Fearne's  Division,  %sZ. 

(2)  Exceptions,  861. 

(a)  Limitations  to  TruS" 

tees  to  Preserve  Con*       , 
tingent    Remainders, 
861. 

(*)  Devise  to  Widow  for 
Life,  and  in  Case  She 
Marry,  to  ^,864. 

(tf)  Limitation  to  A  for 
99  rears,  if  He  Shall 
so  Long  Live,  and 
After  nis  Decease  to 
Bin  Fee, 865. 

{d)  Limitation  to  the 
Heirs  as  Persona 
Designates,  865. 

(«)   Limitation   to   Right 

Heir  of  Grantor,  866.     II. 

(/)  Remainder  to  the 
Heirs  or  Heirs  of  the 
Body  of  Tenant  for 
Life,  866. 

Of)  Devise  to  A  and  His 
Issue,  in  Cast's  in 
Which  the  Word  Issue 
Is  Construed  as  a 
Word  of  Limitation, 
866. 

(A)  Remainders  Under 
the  Cy  Pres  Doctrine 
Where  Real  Estate  Is 
Devised  to  Children 
of  an  Unborn  Child, 
866. 

(»)  Remainders,  Under 
the  Cy  Pres  Doctrine 
in  Case  of  an  Intend- 
ed Perpetual  Succes- 
sion of  Life  Estates, 
867. 

(/)  Remainders,  Under 
the  Cy  Pres  Doctrine, 
Where  the  Word  Son 
or  Child,  in  a  Devise 
of  an  Estate  in  Re- 
muiinder.  Is  Construed 
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as  a  Word  of  Limit- 

ation,  867. 

'ect     of    Legislation, 


(3) 


h.  Cross- Remainders,  868. 

c»  Alternative  or  Substitutional 

Fees —  Contingencies      With 

Double  Aspect,  874. 

d.  Of  the  Contingency  Upon 
which  a  Remainder  May 
Depend,  87 S. 

«.  Of  the  Time  Within  Which 
a  Contingent  Remainder 
Should  Vest,  83 1. 

f.  Of  the  Estate  Necessary  to 
Support  a  Contingent  Re- 
mainder, 882. 

(i)  At  Common  Law,S82. 
(2)   Under    American     Stat- 
utes, 886. 

g.  Destruction  of  Contingent 
Remainders,  886. 

(i)  ^/  Common  Law,  886. 
(2)    Under    American    Stat- 
utes, 892. 

4.  ^uasi  Remainders  or  Remain- 
ders of  Personalty,  894. 

5.  Acceleration  of  Remainders 
and  ^uasi  Remainders,  895. 

a.  When  Preceded  by  Vested 
Interests,  895. 

h.   When  the  Remainder  is  Pre- 
ceded by  a  Contingent  Inter- 
est, 901. 
Executory  Interests,  904. 

1.  History  and  Origin,  904. 

2.  Definitions,  908. 

3.  Of  Construing  a  Limitation  .  to 
be  a  Remainder  Rather  than  an 
Executory  Interest,  913. 

4.  Classification,  918. 

a.  Limitations    After    a    Fee, 

919. 
0,  Limitations    of  Freehold  to 

Commence  in  Future,  925. 

e.  Limitations  After  an  Estate 
Tail  or  an  Estate  for  Life, 
929. 

d.  Limitations  of  Chattels,  930. 

(1)  Conditions,  937. 

(2)  Reversionary  Interests  in 
Chattels  (See  R  B  v  B  R- 
siONS),  938. 

5.  Incidents  and    Characteristics, 

938. 

a.  Acceleration  of  Executory  In- 
terests, 938. 

b.  Effect  of  Failure  of  Executory 
Limitations  Upon  Prior  In- 
terests, 942. 

c.  Subsequent  Interests  De- 
feated by  Prior  Interests 
Tahing  Effect,  <^*J. 


REMAINDERS. 


Defiiiitioii,  eto. 


d,  JLimitaiions  Subsequent  to  an 
Executory  U  mi  tat  ion  Are 
Themselx'es  Executory ^  950. 

€,  Of  the  Time    Within    Which 

an  Executory   Interest  Must 

Vest —  Wht  n  .  too     Remote — 

Substitutional  and  Alter na* 

live  Limitations^  951. 

/*.  Limitations  After    an  Abso^ 
lute     power      of      Disposi* 
tion^      Distinguished      from 
Limitations     in    Default    of 
Appointment^  955. 

g.  Limitations  Changing  the 
Devolution  of  Prior  Estates 


in  Fee  at  Moment  of  Devolu- 
tion, 962. 

h.  Destruction  of  Executory  In- 
terests — Estates  pur  outer 
vie,  962. 

f.  Executory  Devisee  May  /?#- 
strain  Waste^  965. 

j.  Curtesy  and  Dower,  965. 

k.  Devolution  of  Rtnts  and 
Profits  Where  the  Executory 
Limitation  /f  to  Tahe  Ejfed 
in  Futuro,  967. 

/.  Transmissibility  and  Assign" 
ability  of  Executory  Inter- 
ests, 968. 


L  BsxAiNDEBS — 1.  Definition  and  Characteristics—^.  At  Com- 
mon Law. — A  remainder  as  conceived  by  the  common  law,  may 
be  defined  as  ''a  remnant  of.  an  estate  in  lands  and  tenements 
expectant  upon  a  particular  estate  created  together  with  the 
same  at  one  time."^     As  distinguished  from  a  reversion,  it  is  an 

policy  of  insurance  was    conditioned  to  The  term  remainder  is  a  relative 

be  void  *if  the    dwelling   house  should  expression  implying  that  some  part  of 

become  vacant  or    unoccupied,    and  so  the  estate  is  previously  disposed  of. 

remain.*'     It  was  held,  that    a   tempo-  2  Bl.  Com.   165.      Hudson  v.  Wads- 

rary  cessation    to  occupy    the   house,  worth,  8  Conn.  359. 

which    did  not  continue  until  the    fire,  "A  remainder  is  an  estate  limited  to 

did  not  avoid  the  policy.    The  court  by  commence  after  the  determination  of 

Beasley,  C.  J.,  said :  ''Remain  for  what  a  particular  estate,  previously  limited 

period  unoccupied?     I  think,  clearly  to  by  the  same  deed  or  instrument  out  of 

the  time  of  the  fire.    This  is  the  reason-  the    same    subject    of    property."    i 


able  construe  lion,  for  it  suspends  the 
policy  while  the  building  is  without  an 
occupant,  and  thus  the  company  is 
completely  secured  against  such  in- 
crease of  risk  as  arises  from  that  cir- 
cumstance." See  also  Firs  Insur- 
ance, vol.  7,  p.  1036. 


Prest.  Est.  90. 

The  necessity  for  a  deed  arises  solely 
from  the  provisions  of  8  &  9  Vict ,  ch. 
X06.  Before  the  Statute  of  Frauds,  at 
common  law,  a  particular  estate  fol- 
lowed by  a  remainder  might  have  been 
created  by  feoffment  without  writing. 


1.  Co.  Litt.  i^^a,   ''The  remainder  is  Since  the  passage  of  the  statute,  which 

a  residue  of  an  estate  in  land  depend-  is   in  force  in  nearly   all   the    United 

ing  upon  a  particular  estate  and  ere-  States  (see  Frauds,  Statute  of.  voL 

ated  together  with  the  same."     Co.  8,  p.  657),  a  writing  is  necessary;  but 

Litt.  49a.  in  the  absence  of  special  statutory  pro- 

**The  term  remainder  is  sometimes  vision,    other     than    the    Statute   of 

used  in  a  lax  sense  to  denote  any  kind  Frauds,   there  would  seem  to  be  no 

of  subsequent  interest  or  the  limita-  reason  why  the  writing  should  be  a 

tion  thereof.     But  a  limitation  of  a  re-  deed. 

mainder,  strictly  so  called,  is  a  clause  Cornish  pronounces  Lord  Coke's 
creating  or  transferring  an  estate  or  definition  inaccurate  and  substitutes 
interest  in  lands  or  tenements,  which  his  own  :  '*An  estate  in  lands,  heredit- 
is  limited,  either  directly  or  indirectly,  aments,  or  chattels  real,  limited  to 
to  take  effect  in  possession  or  in  en-  one  who  may  take  a  new  estate  there- 
joy  men  t  or  in  both,  subject  only  to  in,  on  the  natural  determination  of  a 
any  term  of  years  or  contingent  inter-  particular  estate  in  the  same  subject- 
est  that  may  intervene,  immediately  matter,  created  either  in  fact  or  in 
after  the  regular  expiration  of  a  par-  contemplation  of  law,  together  with 
ticular  estate  of  freehold  previously  such  particular  estate  and  forming  to 
created  together  with  it,  by  the  same  certain  purposes  but  one  estate  there* 
instrument  out  of  the  same  subject  of  with."  Cornish,  Essay  on  the  Doc- 
property .*'    Smith  Ex.  Int.,  i  159.  trine  of  Remainders,  1827,  p.  66. 

830 


REMAINDERS.  Definition,  ele. 

estate  created  by  act  of  parties,  and  not  by  operation  of  law  -} 
as  distinguished  from  an  executory  interest,  limited  upon  an 
estate  less  than  a  fee,  whether  by  way  of  use  or  devise,  it  is  a 
future  estate  which  is  so  limited  as  to  await  the  regular  deter- 
mination of  the  estates  which  precede  it,  and  to  take  effect  in 
possession  immediately  upon  their  regular  determination,  whereas 
an  executory  interest  is  so  limited  as  to  take  effect  in  possession, 
either  in  derogation  of  the  preceding  estate,  or  upon  the  expira- 
tion of  an  interval  df  time  after  its  regular  determination.*  Thus 
if  land  be  limited  to  A  for  life  and  after  his  death  to  B  and  his 
heirs  forever,  A*s  life  estate  is  called  the  particular  estate,  as 
being  only  a  small  part  or  particula  of  the  inheritance  of  which 
the  remainder  is  limited  over  to  B.  B*s  remainder  cannot  take 
effect  in  possession  until  the  regular  determination  of  the  particu- 
lar estate,  and  must  then  take  effect  immediately.  On  the  other 
hand,  if  the  limitation  be  to  A  for  life,  but  in  case  A  refuse  to 
take  the  name  and  arms  of  the  testator,  to  B  in  fee,*  or  to  A  for 
life,  and  ten  years  after  his  decease  to  B  in  fee,  B  has  only  an 
executory  interest,  good  by  way  of  devise  or  conveyance  to  uses 
but  bad  by  conveyance  at  common  law.*  Any  number  of  partic- 
ular estates,  each  less  than  the  fee^  may  precede  the  remainder,^  in 
which  case  each  estate  in  the  series  will  be  a  remainder  to  all  the 
estates  which  precede  it,  and  a  particular  estate  to  those  which 
follow.  Thus  if  land  be  limited  to  A  for  life,  remainder  to  B  in 
tail,  remainder  to  C  in  fee,   B*s  estate  tail  both  supports  C's 

It   is    believed    that    Lord    Coke's  created  at  the  same  time,  and  by  the 

definition,  as  explained  bj  the  text,  is  same    act    or    instrument,  and    upon 

sufficiently  accurate  for  all  practical  which  such  first  mentioned  interest  is 

purposes.  made  to   depend."    3  Wash  on    Real 

The  New  Tork  Rev.  Stat,  define  a  Prop.  323.    See  Doe  d.  Poor  v,  Consi- 
remainder   as  ''An  estate    limited  to  dine,  6   Wall.  (U.  S.)  474;   Booth   v, 
commence  in   possession  at  a  future  Terrell,   16  Ga.   30;    Brown  v.   Law- 
day,  on  the  determination,  by  lapse  of  rence,  3  Cush.  (Mass.)  387;  Fearne  C. 
time  or  otherwise,  of  a  precedent  es-  R.  3,  and  Butler's  note, 
tate,  created  at  the  same  time."    They  in  conclusion  it  should  be  observed 
also  declare  that  when  a  future  estate  that  the  term   remainder   is    applied 
is  dependent  on  a  precedent  estate  it  both  to  the  limitation    creating  and 
is  a  remainder  and  may  be  created  ^he  estate  created, 
and  conveyed  as  such,     i  A^ew  Tork  ,    ^o,  ^^  ^   ,J. 
Rev.  Stat.  733,  *^  10, 1 1.  ]'^  ^^'  ^^™-  }^:         ,^         , 

Blaclcstone    defines  a  remainder  as  ,  "A,  reversion  is  the  residue  of  an  es- 

-an  estate  limited  to  take  effect  and  J**«  ^"t  in  the  grantor  to  commence 

to  be  enjoyed  after  another  estate  is  *"  possession  after  the  determination 

determined."    3  Bl.  Com.  164.  «'  »^™e  particular  estate  granted  out 

This  definition  is  manifestly  incom-  ^y  ^'™-     ^   ^»-   ^^^'  '75-     See  Re- 

plcte,  in  that  it  fails  to  bring  out  the  versions. 

fact  that  the  remainder  and  the  par-  «.  Wms.  Real  Prop.  333, 341 ;  Challis' 

ticular  estate  are  but  different  parts  of  Real  Prop.  61,  63 ;  Smith's  Ex.  Int.,  ( 

the  same  esUte.  I49»  *'  **^*   Phillips  v.  Wood  (R.  L); 

Washburn    defines  a  remainder  as  15  Atl.  Rep.  88.    See  infra,  this  title, 

"an  estate  or  interest  in  lands  or  tene-  k  H,  i. 

ments  to  take  effect  in  possession  or  8.  See  infra,  this  title,  ^  II,  4,  e. 

enjoyment  immediately  upon  the  de-  4.  See  infra ^  this  title,  ^  II,  4,  b* 

termination  of  a  prior  estate,  which  is  6.  3  Wash.  Real  Prop.  333. 
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remainder  and  is  itself  supported  by  A*slife  estate  upon  which  it 
depends.  In  such  case  the  particular  estate  and  all  the  remain- 
ders expectant  thereon  constitute  but  one  fee  simple.*  So  out  of 
an  estate  in  remainder  which  is  already  in  esse^  other  estates  may 
be  derived,  with  regard  to  which  the  remainder  itself  will  be  a 
reversion.*    Therefore  it  may  be  laid  down : 

I.  That  every  renfiainder  of  freehold  created  by  a  common-law 
conveyance  requires  a  particular  estate  to  support  it.  If  the  re- 
mainder be  vested,  the  particular  estate  may  consist  of  a  term  of 
years ;  if  contingent,  the  particular  estate  must  be  of  freehold. 
The  reason  for  this  distinction  is  that  in  the  former  case  the  feudal 
seisin  is  in  the  remainder-man  subject  to  the  term,'  but  in  the 
latter  the  remainder-man  is  incapable  of  taking  the  feudal  seisin 

1.  2  Bl.  Com.  164.  term  for  years,  is,  in  regard    to  the 

8.  3  Bl.  Com.  164.    See  i  Prest.  Est  seisin,   property  or  ownership,  either 

123.  a  present  vested  interest,  subject  to  a 

8.  **An  interest  of  freehold  duration,  chattel  interest,  operating  by  waj  of 
which  is  limited  after,  and  only  pre-  exception  out  of  the  freehold,  or  sei- 
ceded  bv,  a  term  for  years,  may  be  sin,  property  or  ownership,  and  by 
designated  a  remainder  in  relation  to  way  of  suspension  of  one  or  more  of 
the  prior  term  for  years,  so  far  as  its  ordinary  concomitants  or  inci- 
regards  the  possession  or  beneficial  dents,  namely,  the  possession,  with  or 
interest.  For,  as  the  termor  has  the  without  the  exclusive  beneficial  inter- 
possession  with  or  without  the  exclu-  est,  for  the  period  of  the  term ;  or  else 
sive  beneficial  interest,  for  the  period  it  is  a  springing  interest,  which  is 
of  his  term,  the  person  to  whom  the  good,  if  limited  by  way  of  use  or  de- 
freehold  is  limited  may  truly  be  said  vise,  though  void,  if  limited  by  deed, 
to  have  the  remainder  or  remaining  at  common  law.  And  if  a  freenold  in- 
part  of  that  possession,  or  beneficial  terest  is  limited  to  a  person  in  being 
interest  which  was  parted  with  or  de-  and  ascertained  to  take  effect  on  the 
vised  by  the  person  who  granted  or  certain  regular  expiration  of  a  term 
devised  the  term  and  freehold,  and  of  for  years,  in  possession,  without  being 
which  the  termor  has  the  first  part  preceded  by  any  other  freehold  in- 
under  such  gv ant  or  devise.  terest,    such    freehold    interest   is   a 

But,  an  interest  of  the  measure  of  present  vested  interest,  subject  to  the 

freehold,  limited  after,  and  only  pre-  term,  as  regards  the  possession,  with 

ceded  by,  a  term  for  years,  is  not  a  re-  or  without  the  exclusive  beneficial  in- 

mainder  at  all  in  the  ordinary  sense  of  terest 

the  word  remainder,  when  used  with  For  in  such  case,  the  freehold  in- 
reference  to  a  freehold  interest.  For  terest  is  only  postponed  until  the  ex- 
it is  not  a  remainder  as  regards  the  piration,  and  for  the  sake  of  a  prior 
seisin,  property  or  ownership.  As  in  chattel  interest ;  and  as  such  prior 
the  case  supposed,  there  is  no  other  interest  does  not  extend  to  the  seisin, 
preceding  interest  than  a  term  for  property  or  ownership,  but  only  to 
years ;  and,  as  a  term  for  years  is  a  the  possession,  with  or  without  the 
mere  right  extending  to  ttie  posses-  beneficial  interest,  there  is  no  reason 
sion,  with  or  without  the  exclusive  to  suppose  that  anything  but  the  pos- 
beneficial  interest,  and  not  a  portion  session,  with  or  without  the  beneficial 
of  the  seisin,  property  or  ownership,  interest,  was  intended  to  be  post- 
it  follows    that  the  freehold  interest  poned. 

cannot  be  said  to    be    a  remainder  That  such  a  freehold   is   a  vested 

remnant,  residue,  or   remaining  por-  interest,  either  present  or  future,  00 

tion  of  the  seisin,  property  or  owner-  one  will  dispute.    If    it    is   a  future 

ship.  vested  interest,  it  must  be  either  a  re- 

The  truth  is,  that  (setting  aside  mainder  or  a  reversion.  But  we  have 
cases  of  augmentative  limitations)  an  seen  that  it  is  not  a  remainder,  as  re- 
interest  of  the  measure  of  freehold,  gards  the  seisin,  property  or  owner- 
limited  after,  and  only  preceded  by  a  ship;  and  it  is  obvious  that  it  is  not  a 
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pending  the  contingency  upon  which  the  remainder  depends,  and 
It  must  therefore  vest  in  the  tenant  of  the  particular  estate  which 
must  accordingly  be  of  freehold.^  No  remainder  can  be  limited 
after  an  estate  at  will  or  at  sufferance,  for  such  an  estate  is  of  a 
nature  so  slender  and  precarious  that  it  is  not  regarded  as  a 
portion  of  the  inheritance.* 

2.  The  remainder  must  commence  or  pass  out  of  the  grantor  at 
the  time  of  the  creation  of  the  particular  estate.*  A  conveyance 
by  the  grantor  of  his  reversion  afterwards  does  not  convert  the 
reversion  into  a  remainder ;  it  still  remains  a  reversion,  though 
vested  in  the  transferee.*  In  some  States  a  conveyance  of  a  fee 
reserving  a  life  estate  in  the  grantor  has  been  sustained  as  a  re- 
mainder, although  such  a  conveyance  would  seem  to  be  void  as 
creating  a  freehold  in  futuro  unless  the  whole  fee  be  held  to  pass 
out  of  the  grantor  at  the  time  of  the  conveyance  subject  to  the 
life  estate  reserved.* 

reversion.    And,  therefore,  it  must  be  tlon;  and  the  entry  of  the  grantor  to 

a  present  vested  interest,  though  sub-  do  this  determines  the  estate  at  will  in 

}ect  to  the  preceding  term.  the  very  instant  in  which  it  is  made ; 

The  most  simple  illustration  of  this  or  ^^  ^*^e  remainder  be  a  chattel  interest, 

occurs  in  cases    where  the  freehold  though  perhaps  the  deed  of  creation 

interest  is  limited  to  take  effect  on  the  might  operate  as  a  future  contract,  if 

cflBuxion    of    the    given    number    of  ^^e  tenant  for  years  be  a  party  to  it, 

years  of  which  the  term  consists :  as,  y«t  it  is  void  by  way  of  remainder;  for 

where  land  is  limited  to  A  for  twenty-  «  *»  »  separate  independent  contract, 

one  years,  and  then  to  B  for  life.  distinct  from    the  preceding  esUte  at 

But,  the  same  rule  applies  where    ^j";  f"'*^*?'?^'"**"'**^  I"!***  *^   r 
the  term  is  rendered  determinable  by    SfhtS  the  nriJ-td^n^r'^^^^^^^^ 
means  of  a  special  or  collateral  limit-    ^Wch  the  preceding  particular  estate  ia 

ation,    on   the  dropping  of  a  life  or    ^*^":  «,^  fT^  ^^     ^V*  t   ♦ui      ui  w 
lives;  and  it  is  for  sS  great  a  number    ,  \  ^  B    Com.  167     "It  Is  this  which 
*  ^  induces  the  necessity  at  common  law 

I  on  the 

freehold 

limited  to  take  effect  on  the  dropping  irjj""*"'''  "  ^»c«^^".    *  «»  "  »t  be  lim- 

of  a  life  or  lives;  as,  where  the   liid  il  L^f^JJ/"  °"  *"  f."^*f  ^^"  ^';»"'  **  ^ 

limited  to  A  for  ninety. nine   years,  if  "^'^ftn^u^    ^^^    the  lessee    for    years 

B  so  long  live ;  and  on  the  deith  of  B,  ^^^"^^  ^*/^  ^*^^7  ^l  ?"""  ^"f  ^^Y  ^  r 

to  C  for  life.    For.  in  such  case,  the  f?ri!.Lw     »k    ''^'^    \T  ^""^""f  f 

freehold  interest  is  as  much  limited  to  *^!/'*v T;^^^''l^  'f-  ^  7"'*'"d«'-  ^ 

take  effect  on  the  certain  expiration  7?"^/    Not  that  the  livery  is  necessary 

of  the  term,  as  if  it  had  been   limited  to  strengthen  the  estate  fcr  years;  but 

totakeeffeit  on  the  effluxion  of  the  ^  "very  of  the  land  is  requisite  to  convey 


given   number   of  years  constituting    tnereiore  tne   law  allows  such     ivery 
eieterm,  and   is  an  event  on   whicfi    *"f^/^  Y"  the  tenant  of  the  particular 

estate  to  relate  and  mure  to  him  in  re- 
estate  in 


•    -,      .   ,      ^. ,    ^.^,         X  ^  ••  Fish  v.  Sawi'er,  11  Conn,  ceo;  Bis- 

1.  Sec  ij»/rii,this  title,  notes  3  and  4.    gell  v.  Grant  35  Conn.  296;  Abbott  ». 
S.  3  Bl.  Com.  166.    ''Besides  if  it  be     Holman,72  Me.  398;  Waston  t\ Cressy, 

a  freehold  remainder,  Hvery  of  seisin    79  Me.  383.     Compare  Georgia  CocM», 

must  be  made  at  the  time  of  its  crea-     1083,  4$  2247,  2691. 
30  C.  of  L.— 53  888 
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3.  The  remainder  must  vest  in  the  grantee  during  the  continu- 
ance of  the  particular  estate  or  eo  instanti  that  it  determines,^ 
otherwise  it  will  not  take  effect  in  possession  immediately  on  the 
determination  of  the  particular  estate^  and  the  freehold  will  be 
in  abeyance.* 

In  England  it  scemo  clear  that  such  cable  at  the  grantor's  option.    Sealer 

a  limitation  by  way  of  conveyance  to  v.  Gauss,  63  Iowa  314.  See  also  Dsbts 

uses  would  be  good,  since  in  such  con-  of  Dscedbnts,  vol.  5,  p.  31a. 
ve^'ances  a  freehold  may  be  well  limited        1.  a  Bl.  Com.  *z68. 
to  commence  infuturo\  but  that  if  lim-        2.  a  Bl.  Com.  *i68.    '^As,  if  Abe  ten- 

ited    by    common -law    conveyance,  it  ant  for  life,  remainder  to  Bin  tail,  here 

could    only    be    sustained    where    the  B's  remainder  is  vested  in  him.  at  the 

premises    conveyed   the   fee,   and    the  creation  of  the  particular  estate  to  A 

reservation  is  stated  in  the  habendum^  lor  life ;  or  if  A  and  B  be  tenants  for 

in  which  case  the  fee  is  regarded  as  their  joint  lives,  remainder  to  the  sar- 

Testing  immediately  although  restrained  vivor  in    fee,    here,    though    during 

in    its    enjoyment    by   the  habendum,  their  joint  lives,  the  remainder  is  vest- 

Goodlittied.  Dodwelfv.  Gibbs,  5  B.  &  ed    in   neither,   yet   on    the  death  of 

•C.  716.  either  of  them,  the  remainder  vests  in- 

In  Bissell  v.  Grant,  35  Conn.  396,  stantly  in  the  survivor,  wherefore  both 
the  English  position  was  rejected,  the  these  are  good  remainders.  But,  if  an 
court  holding  that  the  conveyance  of  a  estate  be  limited  to  A  for  life,  remain- 
fee  reserving  a  life  estate  in  the  der  to  the  eldest  son  of  B  in  tail,  and 
grantor  worked  a  conveyance  of  the  A  dies  before  B  hath  any  son,  here  the 
remainder  only ;  and  therefore  did  not  remainder  will  be  void,  for  it  does  not 
'extinguish  an  easement  in  the  grantor  vest  in  any  one  during  the  continu- 
.appurtenant  to  the  fee.  ance,  nor  at  the  determination,  of  the 
A  contrary  view  was  taken  in  White  v.  particular  estate ;  and  even  supposing 
Hopkins  (Ga.),  4  S.  E.  Rep.  863,  where  that  B  should  afterwards  have  a  son, 
the  plaintiff's  intestate  executed  an  he  shall  not  take  by  this  remainder; 
instrument  whereby,  for  the  consider-  for,  as  it  did  not  vest  at  or  before  the 
ation  of  services  rendered  by  defend-  end  of  the  particular  estate,  it  never 
ant,  he  conveyed  to  him  certain  lands,  can  vest  at  ail,  but  is  gone  forever, 
with  reservation  that  the  title  should  And  this  depends  upon  the  principle 
remain  in  the  grantor  until  his  death,  before  laid  down,  that  the  precedent 
and  thereupon  vest  immediately  in  the  particular  estate,  and  the  remainder 
•defendant,  and  it  was  held  that  the  are  one  estate  in  law;  they  must  there- 
instrument  was  a  deed,  taking  effect  fore  subsist  and  be  in  esse  at  one  and 
immediately,  and  conveyed  a  present  the  same  instant  of  time,  either  during 
interest  in  the  land,  subject  to  a  life-  the  continuance  of  the  first  estate,  or 
-estate  in  the  grantor.  at  the  very  instant  when   that   deter- 

A  freehold   in  futuro  may  be  con-  mines,  so  that  no  other  estate  can  pos- 

▼eyed  either  by  a  deed  of  bargain  and  sibly    come    between   them."      a   Bl. 

^ale,  or  by  a  covenant  to  stand  seised.  Com.  168. 

Bell  V,  Scannon,  15  N.  H.  381 ;  Sim-        8.  "By  the  feudal  law  the  freehold 

mons  V.  Augustin,  3  Port.  (Ala.)  69.  could  not   be    vacant,    or,    as    it  was 

Care  must,  however,  be  taken  not  to  termed  in  abeyance.    There  must  have 

•confound  such  conveyances  with  those  been  a  tenant  to  fulfill  the  feudal  duties 

really  testamentary.  or    returns,    and    n. gainst    whom   the 

A  conveyance  in  the  usual  form,  but  rights  of  others  might  be  maintained, 
containing  the  words,  "to  commence  af-  If  the  tenancy  once  became  vacant, 
ter  the  death  of  both  of  said  grantors,"  though  but  for  one  instant,  the  lord 
and  "it  is  hereby  understood  and  wad  warranted  in  entering  on  the 
agreed  between  the  grantors  and  the  lands ;  and  the  moment  the  particular 
grantee  that  the  grantee  shall  have  no  estate  ended  by  the  cession  of  the  ten- 
interest  in  the  said  premises  as  long  as  ancy,  all  limitations  of  that  estate  were 
the  grantors,  or  either  of  them,  shall  also  at  an  end.  From  these  principles 
live,"  was  held  not  to  create  a  pres-  are  deduced  the  rules  that  no  freehold 
-ent  estate  to  commence  iri  futuro^  but  remainder  can  be  well  created  unless  it 
to  be  in  the    nature  of  a  will  revo-  is  supported  by  an  immediate  estate  oC 
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4*  No  remainder  can  be  limited  after  a  fee,  for  when  the  whole 
estate  is  disposed  of  there  is  nothing  to  limit  over.^  This,  of 
•course,  does  not  preclude  the  creation  of  alternative  or  substitu- 
tional  fees.*  A  base  or  determinable  fee  is,  however,  directly 
within  the  principle,  and  no  estate  limited  thereon  can  take  effect 
except  as  an  executory  interest  by  way  of  use  or  devise.* 

5.  No  remainder  can  be  so  limited  as  to  take  effect  in  possession 
in  derogation  or  defeasance  of  the  particular  estate.^ 

6.  No  remainder  can  be  limited  to  take  effect  in  possession  on 
the  expiration  of  an  interval  of  time  after  the  determination  of 
■the  particular  estate.^ 

freehold,  vested  in  some  person  acta*  nation.    In  such  case   the  remainder 

■ally  in  existence,  who  may  answer  the  obviously  takes  effect  upon  the  natural 

/r<7<r//tf  of  strangers,  and  also  that  it  is  determination  of  the   prior  estate  and 

necessary  that  the   remainder  should  not  in    defeasance    of   it.    **The    true 

take  effect  during  the  existence  of  such  point  of  distinction,  as  I  take  it,  between 

particular  estate,  or  eo  instanti  that  it  such  conditional  limitations  as  are  and 

determines."     Watk.  on  Conv.  94.  such  as    are    not   remainders,    in    the 

1  2  Bl.  Com.  *i64;  Allen  v,  FogIer,6  strict  sense  of  the  word,  lies  here:  The 

Rich    (S.  Car.)  5^.     But    a  devise  to  a  former  are  limited  to  commence  where 

trustee  and    his   heirs  for  and  during  the  first  is  bv  the  very  nature  and    ez- 

the  natural  life  of  the  cestui  que  trust  tentof  its  original  limitation  to    expire 

creates  merely  an  estate  pur  auter  z>ie  or  determine;  whereas   the    latter    are 

in  the  trustees,  after  which  a    remain-  limited  so  as  to  be  independent  of   the 

der   may  be  limited.    In   re   Kenyon  measure  or  extent  originally   given    to 

(R.  I.) ;  30  Atl.  Rep..394.  the  first  estate,  and   to    take    effect    In 

S.  2  Wash.  Real  Prop.  (5th  ed  )  587 ;  possession,  upon  an  event  which    may 

3   Flint  Real  Prop.  265.  *  See  infra^  happen  before  the    regular   determina- 

this  title,  ^  I,  3,  c.  tion  to  which  that  prior  estate  is  liable 

S.  2  Wash.  Real  Prop,  (^th  ed.)  593.  from  the  nature  of  its  original    limita- 

See  Blanchard  v.   Blanchard,  i    Allen  tion,  and  so  far  as  to  rescind    it.     And 

<Mass.)  226;  Dias  v.  Horry,  2  Hill  Eq.  in  this  latter  case,  I  apprehend  it  is  the 

(S.  Car.)  2^4.  same  whether  the  whole  fee  is  disposed 

4.  Challis*  Real  Prop.  6a;  Williams'  of   in    the    first    limitotion    or    not." 

Real  Prop.  267.    Care  must,    however,  Fearne's  Cont.  Rem.  13. 

^  taken  to    distinguish    a  remainder  Thus  a  limitation  over,  after  a  devise 

limited  to  commence  in    defeasance  of  to  "A  so  long  as  she  remains  testator's 

the  particular  estate,  from  a  remainder  widow,  or  till  marriage,"  is  good  byway 

limired  after  a  preceding  estate,    deter-  of  remainder;  but  a  limitation  over    to 

minable  by  a  condition  subsequent,  the  the  widow  for  life,  provided  that  if  she 

remainder  itself  being  limited    to  take  marry  her  interest  shall  at  once  cease, 

effect  on  the  determiniftion  of  the  prior  and  the  land  immediately  vest  in  B  and 

estate  without  regard  to  or  dependence  his  heirs,  gives  B  an    executory   inter* 

upon     the    condition.    In    the  former  est.    Fearne's  Cont.   Rem.  10,  Butler's 

case  the  entry  for  breach  of  the   condi-  note. 

ticin  destroys  the  remainder;  in  the  lat-  6.  Challis'  Real  Prop.;  Watk.  Conv. 

ter  the  remainder  takes  effect,  destroy-  174,  277:  2  Flint's  Real  Prop.  258;  Burt* 

ing  the  grantor's   right   of  entry    and  Real   Prop.,   ^  28-30;  Prest.   Est.  93; 

Avoiding  the  condition.    Fearne's  Cont.  Wms.  Real  Prop.  197.    See  Wilkes  v. 

Rem.  270;    I    Prest.    Est.   91;  Challis'  Lion,  2  Cow.  (N.  Y.)  389;  Hennessy  v. 

Real  Prop.  63.  Patterson,  85  N,  Y.  91. 

So  also  where  the  prior  estate    is    so  The    particular  estate    sustains  the 

expressly  confined  and  limited    by  the  seisin  with  which   the  grantor  parted 

y^xy  words  of  its  creation  that  it    can-  when  he  created  the  limitation  until  the 

not  endure  beyond    the    happening  of  remainder-man  is  ready  to  take;  hence 

the  contin«rency  upon    which  it    is  to  if  there  is  a  break   or  an   interval   be- 

fail.  a«  where  an  estate  is  given  durante  tween  the  one  and  the  other,  the  second 

^idnitate^  a   remainder    may  well    be  estate  would  be  simply   a  freehold  in 

limited  to  take  effect  upon  its  determi-  futuro^zxiA  in  no  legal  sense  a  remaindef 
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7.  A  remainder-man  always  takes  by  purchase,  and  never  b]r 
descent.* 

8.  Though  privity  of  estate  exists  between  the  remainder-man 
and  the  life  tenant,  no  tenure  exists,  but  both  under  the  statute  of 
quia  emptores  terrarum,^  hold  under  the  chief  lord  of  the  fee.' 

b.  Under  American  Statutes.— In  New  York,  Indiana^ 
Michigan,  Wisconsin^  Iowa,  Minnesota,  Nebraska,  Virginia^. 
West  Virginia,  Kentucky,  Missouri,  Texas,  California,  Da^ 
kota,  Georgia,  Mississippi,  Arizona,  Vermont  and  Arkansas^ 
a  freehold  estate  may  commence  infuturo  by  deed  or  will,  with 
or  without  the  intervention  of  a  precedent  estate.*  In  New^ 
York,  Indiana,  Michigan,  Wisconsin^  Minnesota,  California  and 
Dakota  any  contingent  remainder  is  valid,  if  it  would  be  valid  as 
a  conditional  limitation;^  in  Virginia,  West  Virginia  ^nA  Kentucky- 
any  estate  which  would  be  good  by  way  of  executory  devise  is 
equally  good  if  created  by  deed.®  \vi  Alabama,  zonXAn^^ViX.  remain- 
ders are  abolished,  but  any  estate  may  be  created  by  deed  or  will  to- 
take  effect  as  an  executory  devise.'  In  New  York,  California^ 
Dakota  and  Georgia  a  fee  may  be  limited  upon  a  fee,  upon  a  con* 
tingency  which  must  occur  within  the  time  prescribed  by  the 
Rule  against  Perpetuities.®  In  New  York,  Michigan,  Wisconsin^ 
Minnesota,  California,  Dakota,  Virginia,  West  Virginia,  Kentucky- 
and  Georgia,  the  failure  of  the  particular  estate  does  not  defeat- 

or  part  of  the  original  seUln.    a  Wash.  Civ.  Code,  f  ^  224,  230;  Arizona,  Rer* 

Real  Prop.  (5th  ed.)  586.  Stat.  1887,  f  333. 

1.  3    Wash.    Real    Prop.    (5th    ed.)  In    Vermont,    a     freehold    may  be 

586;    Dennett  v.  Dennett,  40  N.  H.  limited  in  a   deed    to    commence  ijt 

504.  fuiuro,  under   the  local  conveyancing 

8.  18  Edw.  I,  ch.  I.  sUtutes,  although  the  Statute  of  Usea 

S.  Wms.  Real  Prop.  350.    This  con-  is  not  in  force  in   that   State.  .Gorham 
stitutes  the  chief  difference  between  a  v.  Daniels,  33  Vt.  600. 
remainder  and  a  reversion.  Of  course,  as  So  in  ^  rkansas,  because  in  that  State- 
no  tenure  exists,  no  rent  service  is  in-  lands  are  held  in  allodium^    Bouch  v* 
cident  to  a  remainder.  Wms.  Real  Prop.  Nicks,  50  Ark.  367. 
350.     Hence  also  the  remainder-man  is  6.  Stimson*s  Am.  Stat.  Law,  f  1436; . 
not  bound   by  the  life  tenant's  leases.  New  Tork,   Rev.  Stat.  pt.  3,  ch.  i,  tiL 
Coakley  v.  Chamberlain,  8  Abb.  Pr.  N.  a,   §    37;  Indiana,  Rev.  Sut.  1881,  ^ 
S.  (N.  Y.)  37;   38  How.  Pr.  (N.  Y.)  3960;    Michigan,   Ann.  Stat.    1882,    ^ 
483.  5543;    Wisconsin,    Rev.    Stat.    1878,  4 

4.  Stimson's  Am.  Stat.  Laws,  f  1421 ;  2051;  Minnesota,  Gen.  Laws,  1878.  ch. 

New  Tork,  Rev.  Stat.,  pt.  2,  ch.   1,  tit.  45,   ^    27;    California,    Civ.    Code,  ( 

2,   ^   24:  Indiana,   Rev.  Stat.  1881,   f  5778;  Dakota,  Civ.  Code,  §  235. 

2959;    Michigan,  Ann.   Stat.    1882,   \  6.  Stimson*8  Am.  Stat  Law,  §  1421; 

5540;     Wisconsin,   Rev.    Stat.    1878,  ^  Virginia,    Code    1873,   ^^*  *'^»  i    S» 

2040;  Iowa,  Rev.   Code    1880,^  »933;  West  Kir^/«f«,  Rev.  Stat.  1878.  ch. 82, 

Minnesota,  Gen.  Stat.  1878,  ch. 45,  ^  24;  f  5;  Kentucky,  Gen.  Stats.  1888,  ch.  6^. 

Nebraska,  Comp.  Stat.   1881,  pt.  i,  ch.  art.  1,  §  6. 

73t  4  52;  Virginia,  Code  1873,  ch.  112,  ^»    Alabama,    Code     1876,    (    I430» 

6  s;  West  Virginia,  Rev.  Stat.  1878,  ch.  2180. 

82,  ^  5;  Kentucky,  Gen.  Stat.  1888.  ch.  8.  Stimson's  Am.  Stat.  Law,  f  1424;  9- 

63,  art.  I,    §  6;    Missouri,  Rev.   Stat.  New  Tork,  Rev.  Stat.  (7th  ed.),  pL  !» 

io79>  ^  3945i   Texas,  Rev.  Stat.  1879,  §  ch.  3  tit.  i,  f    34;  California,    Code». 


556;  Georgia,  Code  1882,  ^  2691,  2247;  1876,  ^  5773;  Dakota,  Civ.  Code.  1883^ 
Mississippi,  Code  x9»o,  §  :i87;  Ca/f-  §  230;  Georgia,  Civ.  Code,  1883;  f 
fornia,  Civ.Code,^^  5767, 5773;  Zlaitfto,    2247, 
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-the  remainder.*  In  New  Yark^  Michigan^  Wisconsin,  Minnesota, 
California,  Dakota  and  Idaho,  successive  estates  for  life  can  only 
l>e  limited  to  persons  in  being  at  their  creation,^  nor  can  any  re- 
mainder be  limited  upon  an  estate  for  the  life  of  any  other  person 
or  persons  than  the  first  grantee  or  devisee  of  such  estate  unless 
■such  remainder  be  in  fee  ;  nor  upon  such  an  estate  in  a  term  for 
years  unless  it  be  for  the  whole  residue  of  the  term.*  In  New 
York,  Michigan,  Wisconsin  and  Minnesota,  where  a  remainder  is 
limited  upon  more  than  two  successive  estates  for  life,  all  the 
life  estates  subsequent  to  those  of  the  two  persons  first  entitled 
thereto  are  void,  and  the  remainder  takes  effect  at  once  upon 
their  determination  as  if  no  other  life  estate  had  been  created.^ 
Jn  California,  Dakota  and  Idaho,  a  remainder  limited  upon 
estates  for  life  of  persons  not  in  being,  takes  effect  immediately.^ 
Jn  New  York,  Michigan,  Wisconsin  and  Minnesota,  when  a  remain- 
der is  limited  upon  the  life  estate  of  the  grantee  or  devisee 
and  more  than  two  persons  are  named  as  the  persons  during 
whose  lives  the  life  estate  shall  continue  the  remainder  takes 
effect  immediately  upon  the  death  of  the  two  persons  first 
named  as  if  no  other  cestui  que  vie  had  been   introduced.^    In 

1.  See   infra^   this   title,  §   I,  3,  g,  the  remainders  in  pofwession  only  in 

<2).  favor  of  such  ascertained  persons  as, 

S.  Stimson's  Am.  Stat.  Law,  ^  1423;  except  for  the  void  life  estate,  would, 

Jiew  Tork,  Rev.  Stat.  (7th  ed.)  pt.  3,  ch.  under  the  will  or  deed,  be  entitled  to 

3,  tit.  3,  4  17;  How.  Ann.  Stat.   Mich-  the  immediate  possession. 

4rV»it,  ^   5533)    }Visconsin^    Rev.    Stat.  It  is  no  objection  to  the  validity  of  a 

1878,    \    3041;  Minnesota,  Gen.    Stat,  remainder  in  fee  that  it  is  limited  in 

1878,    ch.  45,   §    17;  California,   Civ.  favor  of  persons  not  in  being  when 

Code,  4  5774;  i^a>t0/<7.  Civ*.  Code,  (231;  the  limitation  is  created,  or  who  are 

Jdako^  Rev.  Stat  1887,  ^  3852.  not  ascertainable  until  the  termination 

S.  JVrn;  Tork,  Rev.  Stat.  (7th  ed.)  pt.  of  the  precedent  estate,  provided  the 

^,  ch.  I,  tit.  2,  ^  x8;  How.  Ann.  Stat,  contingency  upon  which   it  depends 

Michigan^   f  5534i     Wisconsin^    Rev.  must  happen  within  or  not  beyond  the 

Stat.    1878,    4    3042;  Minnesota,  Gen.  prescribed  period  for  the  vesting  of 

Stat.,  ch.  45.  \  18.  estates.     Purdy  v,  Hoyt,  93  N.  Y.  ^ifi. 

See  California^   Civ.  Code,  ^  5775;  Testator  devised  land  to  his  two  sis* 

J>akota,  Cvf.  Code,  ^  333;  Idaka^  Kev,  ters  for  their    use  and   benefit,  with 

Stat.  1887,  ^  3853.  equal  shares  in  the  profits,  the  man- 

4.  ATtfw  Tork,  Rev.   Stat.   (8th  ed.)  agement  to  be  in  the   hands  of  one 

pt.   3,  ch.  I,  tit.  3,  ^  17;   How.  Ann.  named  as  executrix,  and  the  estate,  on 

Stat.   Mickigan,    §  5533;     Wisconsin,  their  decease   unmarried  and  without 

Rev.    Stat.   1878,   ^  2041 ;  Minnesota,  issue,  to  go  to  testator's  nephews  and 

Gen.  Stat.,  ch.  45,  ^  17.  their  issue.    Htld,  that  the  provision 

See  also    California,  Civ.   Code,  $  did  not  suspend  the  power  of  aliena- 

5774;    Dakota,    Civ.     Code,    f     231;  tion  beyond  two  lives  in  being  at  the 

Jdako^  Rev.  Stat.  1887,  §  3853.  death  of   testator,  and  was  therefore 

The  provision  of  New    York  Rev.  valid.    McGrath   t».  Van   Stavoren,  8 

Stat.  733,  ^  17,  declaring  that  **wherea  Daly  (N.  Y.)  454. 

remainder  shall   be   limited  on  more  6.  California,    Civ.    Code,   ^  5774; 

4han  two  successive  estates  for  life,  all  Dakota,  Civ.  Code,  $  331 ;  Idako  Rev. 

the  life  estates  subsequent  to  those  of  Stat.  1^7,  4  2853. 

the  two  persons  first  entitled  thereto  6.  New  Tork,  Rev.  Stat.,  pt.  3,  ch.  i, 

thall   be  void,  and  upon  the  death  of  tit.  3,  ^  19;  How.  Ann.  Stat.  Mickigan, 

those  persons  the  remainder  shall  take  ^  5535 ;     Wisconsin,  Rev.  Stat.  1878,  J 

-effect,"   refers  only  to  vested,  not  to  3043 ;    Minnesota,  Gen.  Sut,  ch.  45, 

contingent  remainders,  and  executes  §  19. 
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Indiana  and  Tennessee  a  contingent  remainder  of  freehold  may 
be  created  expectant  upon  the  determination  of  a  term  of  years;^ 
so  also  in  New  York^  Michigan^  Wisconsin  and  Minnesota^  pro^ 
vided  such  remainder  be  so  limited  that  the  contingency 
must  occur  within  the  Rule  against  Perpetuities.^  In 
New  Yorkf  Michigan^  Wisconsin^  Minnesota^  California^  and 
Dakota  no  estate  for  life  can  be  limited  as  a  remainder 
on  a  term  of  years  except  to  a  person  in  being  at  the  creation 
of  such  estate.'  In  the  last  six  States  it  is  also  provided  that  no 
future  estate  shall  be  invalid  on  account  of  the  improbabilit]'  of 
the  contingency  on  which  it  is  to  take  effect,*  and  the  contingency 
upon  which  a  remainder  is  limited  may  operate  to  abridge  the 
precedent  estate.*  The  general  tendency  of  this  legislation  is  to 
abolish  all  real  distinction  between  remainders  and  executory  in- 
terests creating  in  effect  a  species  of  estate  in  expectancy,  which 
differs  in  many  essential  particulars  from  anything  known  to  the 
common  law.®  The  various  modifications  in  the  common  law 
doctrines  upon  the  subject,  produced  by  this  legislation,  will  be 
noticed  in  connection  with  the  subjects  to  which  they  relate.^ 

2.  Vested  and  Contingent  Bemainden  Defined  and  Diitmgniahed'- 
a.  Essential  Characteristics— A  Criterion  Suggested. 
— A  vested  remainder  is  an  estate  to  take  effect  after  another 
estate  for  years,  life  or  in  tail,  which  is  so  limited  that  if  that  par- 
ticular estate  were  to  expire  or  end  in  any  way  at  the  present 

1.  Stimson's  Am.  Stat.  Law,  f   1424 ;  termed  a  remainder  and  may  be  ere* 
Indiana^  Rev.  Stat.  i88x,  ^  3959;  Ten'  ated  and  transferred  by  that  name." 
nessee^  Stat.  1884,  ^  2816.  New  Tork^   Rev.  Stat.,  pt.   2,  ch.  i, 

2.  New  Yorky  Rev.  Stat,  pt.  2,  ch.  tit.  2,  ^  11;  Michigan^  Ann.  Stat,  ^ 
I,  tit  2,  ^  24;  How.  Ann.  St.,  Michi-  5527;  Wisconsin,  Rev.  Stat,  ^2035; 
^^«  h  553^*  Wisconsin^  Rev.  Stat.  Minn^'soia^  Gen.  Stat.,  ch.  45,$  ii; 
1878,  ^  2044;  Minnesota^  Gen.  Stat.,ch.  California^  Civ.  Code,  ^  ^j€g;  Dakota, 
45,  $2a  Civ.  Code,  4226;  Comp.  Laws,  1887^ 

8.  New   Torh,  Rev.  Stat.,  pt  2,  ch.  ^  2742. 

X.  tit  2,  $  21 ;  How.  Ann.  Stat,  Michi'  Yet  it  is  submitted  in  view  of  what  ha» 

tC<'^^%  §  5537  *i  Wisconsin,  Rev.  Stat  1878,  been  said  in  the  text  that  the  statutory 

§  2045  \  Minnesota,  Gen.  Stat.,  ch.  45,  remainder  does  not  depend  upon  the 

^21;  California,  Civ.   Code,  \  S^ll'l'^  particular  estate  in  the  sense  in  which 

Dakota,  Civ.  Code,  ^  234.  that  term  is  ui^ed  by  the  common-law 

4.  Nevf    Tork,   Rev.  Stat,  pt  2,  ch.  writers.      Infact  it  merely  follows  after 

X,  tit.  2,  ^  26 ;   Mickigan,  Ann.  Stat,  §  the  precedent  estate,  and  the  context 

5542;    H'is'-OHsin,   Rev.    Stat    1878,  ^  shows  the  word  is  used  to  distinguish 

2050;  Minnesota,Gen.  Stat,  ch.^$.^ 26;  a  future  estate  of  this  kind  from  one 

California,  Civ.  Code,  f  5697 ;  Dakota,  that  is  not  preceded  by  another  estate. 

Civ.  Code,  ^  189.  For  text  of  the    New    Tork    statute 

6.  New    Tork,   Rev.  Stat.,  pt  2,  ch.  upon    which  all    the    above  acts  are 

I,  tit  2,  §  27 ;  Mickigan^  Ann.  Stat,  {  modeled,  f^ee  opinion  of  Woodruff,  J^ 

5543;    Wisconsin,  Rev.    Stat.    1878,  §  in  Lyon   v.  Littell,  41  N.  Y.  76,  stated 

2051  ;    Minnesota,  Gen.   Stat,  ch.45,  \  infra,  this  title. 

27;    California,   Civ.   Code,    §  5778;  In  Crwr^/a  "an  estate  in    remainder 

Dakota,  Civ.  Code.  ^  235.  So  in  I'dako,  is  one  limited  to  be  enjoyed  after  an* 

Rer.  Stat  1887,  ^  28^4.  other  estate  is  determined,  or  at  a  time 

6.  It  is  true  that    in  several   of  the  specified  in  the  future.   Georgia^Codt^ 

above  States  the  statute  provides  that  1882,  ^  2263. 

"when  a   future  estate  is  dependent  7.  See  infra,  this  title,  {  I«  a, « ;  I*  3,. 

upon  a  precedent  estate,  it   may   be  a  (3) ;  .1 3t  ^  (3). 
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timey  some  certain  person  who  was  in  esse  and  answered  the  de« 
scription  of  the  remainder-man  during  the  continuance  of  the  par* 
ticular  estate,  would  thereupon  become  entitled  to  the  immediate 
possession  irrespective  of  the  concurrence  of  any  collateral  con- 
tingency.*    Such  a  remainder  confers  a  present  fixed  right  to  the 

1.  Judge  Shanwood  defines  a  vested  of  limitation  is  quite  sufficient  for  the 
remainder  as  "an  estate  to  take  effect  purpose,  although  it  by  no  means  ex- 
after  another  estate  for  years,  life  or  presses  all  that  is  meant.  The  estates 
in  tail,  which  is  so  limited  that  if  that  of  B  and  C  and  the  rest  are  intended 
particular  estate  were  to  expire  or  end  to  be  as  immediately  and  efTectuallj 
m  any  way  at  the  present  time,  some  vested  in  them  as  the  estate  of  A ;  so 
certain  person  would  become  there-  that  if  A  were  to  forfeit  his  estate,  B 
upon  entitled  to  the  immediate  enjoy-  would  have  an  immediate  right  to  the 
ment."    a  Bl.  Com.  164.  n.  (2).  possession;  and  so  again  C  would  have 

This  definition  would  seem  to  be  a  right  to  enter  whenever  the  estates- 
defective,  in  that  by  its  terms  it  of  both  A  and  B  might  determine., 
would  include  cases  of  the  fourth  But  owing  to  the  necessary  infirmity 
class  of  contingent  remainders —  of  language,  all  this  cannot  be  ex- 
see  infra^  this  title,  §  I,  3,  a  (i) —  pressed  in  the  limitations  of  every^ 
in  which  the  persons  who  are  to  ordinary  deed.  The  words  *and  after 
take  are  ascertained  immediately  upon  his  decease,'  are  therefore  considered 
the  determination  of  the  particular  a  sufficient  expression  of  an  intention) 
estate.  Thus  a  devise  to  "A  for  life  to  confer  a  vested  remainder  after  an- 
and  after  his  death  to  such  of  his  chil-  estate  for  life."  Wms.  Real  Prop.  207.. 
dren  as  mav  be  living  at  the  time  of  New  Hampililre. — In  Hall  v,  Nute, 
his  decease"  would  seem  to  fall  di-  38  N.  H.  423,  and  Hayes  r.  Tabor,  41 
rectly  within  the  definition,  ^ince  the  N.  H.  528,  a  remainder  in  the  form  to- 
gift  to  the  children  is  so  limited  that  A  for  life  and  on  his  decease  to  B,  was 
if  A's  life  estate  were  to  expire  '4n  held  to  be  contingent,  on  the  ground 
any  way  at  the  present  time  some  cer-  that  if  A  determined  his  estate  by  for- 
tain  person  (viz.,  A's  child  or  children  feiture  or  merger  in  his  lifetime,  B'» 
now  living,  who  would  at  once  an-  estate,  being  expressly  limited  to  take 
swer  the  description)  would  there-  effect  on  A's  death,  would  thereby  be 
upon  become  entitled  to  the  imme-  defeated,  because  from  the  time  when 
diate  enjoyment."  Yet  unquestion-  A's  life  estate  should  thus  be  term! 
ably  the  great  weight  of  authority  is  nated  to  the  time  of  his  decease  ther* 
that  such  a  remainder  is  contingent,  would  be  no  particular  estate  to  sufr 
because  until  the  death  of  the  life  port  the  remainder,  and  of  course  the 
tenant  there  is  no  one  who  answers  remainder  would  fail.  Mr.  Gray,  in  ft 
the  description.  (See  infra^  this  title,  note  to  ^  105  of  his  work  on  Perpetu- 
$  I,  a,  a.)  The  definition  in  the  text,  ities,  characterizes  these  two  cases  as 
it  is  submitted,  avoids  this  difficulty  ''inexplicable  aberrations  of  ah  able 
by  requiring  the  remainder-man  to  and  learned  but  eccentric  court;" 
be  ascertained  during  the  continu-  without  precedent  and  probably  with- 
ance  of  the  particular  estate  and  not  out  following.  Compare  Kennard  v. 
merely  eo  insianti  it  determines.  Kennard,  63  N.  H.  303. 

SzamplM. — A  vested  remainder  may        These  decisions  are  open  to  two  ob* 

be  created  either  by  the  words  "to  A  {ections:  (1)  They  impart  contingency 

for  life,  remainder  to   B."    Miller  v.  into  the  words  nt,  on^  vpon,  preceding^ 

Caragher,  35   Hun    (N.  Y.)    485,   or  the  death  of  the  life  tenant,  whereas  the 

by  the  words  to  "A  for  life,  and  after  settled  construction  is  that  these  words 

his  decease    to   B.'*    Doe  d.   Poor  v,  merely  state   the   time  when   the  re* 

Considine,    6     Wall.     (U.     S.)    253;  mainder  is  to  take  effect  in  possession;. 

O'Donnel!  r.  Smith,  143  Mass.  505.  (2)  The  only  effect  of  the  termination 

So  where  an   indefinite  number  of  of  A*s  estate  by  forfeiture  (if  such  a 

life  estates  are  intended  to  be  created,  thing  were  possible)  or  renunciation, 

the  mode  adopted  is  as  follows :  '*To  is  that  B's   remainder  would   thereby 

A  for  his  life,  and  after  his  decease  to  be  accelerated.     Furthermore,  it  seems- 

B  for  his  life,  and  after  his  decease  to  well  settled  that  if  the  person  to  take 

C  5or  his  life,  and  so  on.    This  method  is  ascertained,  and  the  remainder  i* 
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future  enjoyment,^  which  rises  to  the  dignity  of  an  estate  in  the 
land,  and  invests  the  remainder-man  with  a  portion  of  the  seisin* 
property  or  ownership.* 

A  remainder  is  contingent  when  it  is  so  limited  as  to  take 
effect  to  a  person  not  in  esse^  or  not  ascertained,  or  upon  an  event 
which  may  never  happen  or  may  not  happen  until  after  the  de- 
termination of  the  particular  estate.  Thus  a  remainder  to  the 
unborn  child  of  A,  or  the  right  heirs  of  J  S  or  to  A  for  life,  and 
after  the  death  of  B,  to  C,  is  contingent  until  A  has  a  child,  J  S 
dies  and  his  right  heirs  ascertained,  or  B  dies  in  the  lifetime  of 
A.^  In  each  of  these  cases  it  will  be  observed  that  whether  or 
not  the  remainder  will  ever  take  effect  in  possession  depends 
upon  the  concurrence  of  a  collateral  contingency  irrespective  of 
its  own  duration,  and  hence  it  has  been  said  that  the  non-exist- 
ence in  a  vested  remainder  and  the  existence  in  a  contingent  re- 
mainder of  a  contingency  irrespective  of  its  own  duration  upon 

not  affected  bj  any  collateral  contin*  A  testator  devised  land  to  his  wift 

f^encjr,  it  cannot  be  destroyed  bj  for-  during  life  or   widowhood,  directing 

eiture,  merger,  surrender,  disseisen  or  that,  upon  her  death  or  marriage,  the 

any  other  act  on  the  part  of  the  life  proceeds  of  its  sale  be  divided  equaUv 

tenant,  and  that  these  only  affect  con-  among  his  children.    Held^  that  each 

tin^ent  remainders.     Archer  v,  Jones,  child  took  a  vested  interest  transmts- 

-26  Miss.  583;  Moore  v.  Luce,  29  Pa.  sible  at  his  or  her  death  to  his  or  htfr 

St.  260;    Foster  v,  Marshall,  22  N.  H.  real  or  personal  representatives;  and 

491 ;  Jackson  r.  Schoon  maker,  4  Jobns.  on   the  death  of  one  of  them    before 

(N.   V.)   390;  Jackson   r.  Mancius,  2  the  widow's  death  or  marriage,  his  or 

Wend.  (N.  Y.)  368;  4  Kent  (loth  ed.)  her  share  would  vest  in  his  personal 

340;  Wms.  Real  Prop.  207.  representatives  as  personalt/,  and  not 

1.  2  Bl.  Com.  168;   I  Prest.  Est.  65;  in  his  or  her  heirs.    Green  v,  David- 

Cuyler  v.  Ferrill,  1  Abb.  (U.  S.)  169.  son,  4  Baxt  (Tenn.)  488. 

See  Curtis  v.  Fowler  (Mich.),  33  N.W.  A  vested   remainder  maj  be  trana- 

Rep.  696.  ferred  hy  deed.     Pearce  v.  Savage,  45 

In  Doe  V,  Considine,  6  Wall,  (U.  S.)  Me.  90.    And  is  liable  to  sale   under 

474,  the  court  bj  Swajne,  J.,  said :  "A  execution  against  the  remainder-man 

vested  remainder  is  where  a  present  during    the  term  of    the  life  tenant. 

interest  passes  to  a  certain  and  definite  Ell  wood  v.  Plummer,  78  N.  Car.  39a; 

person   but  to  be  enjoyed  in  future.  Den.  v.  Hillman,  7  N.  J.  L.  180;  Har« 

Jackson  z;.Sublett,  I oB.Mon.(Ky.)  467.  rison  v.  Maxwell,  2   ^fott.  &  M.  (SL 

a.  Smith    Ex.  Int.  J  171.    i    Prest.  Car.)  347. 

Est.  65 ;  Jackson  v,  Sublett,  10  B.  Mon.  Even  though  the  remainder  be  sub* 

<Ky.)  467.  ject  to  a  divesting  contingency,     Lruf- 

Such  a  remainder  is  transmissible  and  burrow  v.  Koch,  75  Ga.  44)8. 

xnaj  be  devised,  assigned  and  limited  A  vested  remainder-man  may  mort- 

«ver.    O'Donnell  v.  Smith,  142  Mass.  gage  his  interest   Flanders  v.  Greelej* 

<05 ;  Glidden  r.  Blodgett,  38  N.  H.  74;  64  N.  H.  357. 

Orant  v,  Townsend,  2  Hill  (N.  Y.)  554;  Although  there  has  been  an  equitable 

Farrow   v.   Farrow,   12  S.  Car.   168;  conversion,  under    the    will,    of    the 

Davis  V.  Bawcum,  10  Heisk.  (Tenn.)  realty  into  personalty.    Andrews'    Ea- 

to6;  Cook  V.  Hammock,  4  Mass.  467;  tate,  14  Phila.  (Pa.)  240;  99  Pa.  St. 

)or8ey  v.  Smith,  7  Har.  &  J.  ( Md.)  345 ;  421. 

Redstrake  v,  Townsend,  39  N.  J.   L.  A  condition  forbidding  remainder- 

379;   Swett  V.  Thompson,   149  Mass.  men  in  fee  from  assigning  their  inter- 

302 ;   Flanders  v.  Greeley,  64  N.  H.  ests  before  the  estate  vested  in  pos- 

357 ;    Marley    v,    Rodgers,    5    Yerg.  session  has  been   held  void.    Hall  «• 

(Tenn.)    217;    Loring  v.  Cames,   1$  Tufts,  18  Pick.  (Mass.)  455. 

Mass.  223;    Bufford   v.  Hollman,  10  8.  i  Prest  Est  77;  Feame^  Conl* 

Tex,  560.  Rem.  3, 9. 
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mrbich  the  possession  or  enjoyment  strictly  depends,  is  that 
-which  constitutes  the  fundamental  distinction  between  them,  as 
regards  their  mode  of  creation  and  forms  a  true  tangible  and 
practical  criterion  for  determining  to  which  of  the  two 
species  a  remainder  belongs.^  Two  things  should  be  noted: 
{i)  The  defeasibleness  of  the  right  of  possession  or  enjoyment 
does  not  make  a  remainder  contingent,  for  to  that,  every  remain- 
der affected  with  a  divesting  condition  is  subject,  nor  does  the 
fact  that  the  remainder  may  never  take  effect  in  possession,  for 
to  that  kind  of  uncertainty  every  remainder  for  life  is  subject, 
since  it  is  quite  possible  that  the  remainder-man  may  die 
before  the  determination  of  the   particular  estate.^     (2)  The 

1.  Smith  Ex.  Int^  f  177 ;  Weehawken  ownership,  as  extends  to  the  possession 

Ferry  Co.  v.  Session,  17  N.  J.  Eq.  475.  or  enjoyment,)   does  not  strictly  de- 

"A    vested    remainder,    if    defined  pend  on  any  uncertainty  at  all,  or  any 

without   reference  to  the  right  of  pos-  other  'uncertainty  than  that  of  its  en- 

•session  or  enjoyment,  or  the  possession  during  beyond  the  preceding  interest, 

or  enjoyment  itself  (which  is  perhaps  A  contingent  remainder,  on  the  other 

:the  most  scientific  and  accurate  mode),  hand,  is  one  which,  as  regards  the  pos- 

may  be  defined  to  be  a  portion  of  the  session  or  enjoyment,  does  strictly  de« 

-seisin,  property,  or  ownership,  of  the  pend  on  a  contingency  irrespective  of 

measure  of  freehold,  next  after  a  pre-  its  own  duration."     Smith  Ex.  Int.  ^ 

•ceding  freehold    estate,  and  actually  171-176. 

Jicquired  by,  and  residing  in  the  per-  2.  Feame*sCont.  Rem.  216;  Kennard 

•son  who  is  said  to  have  such  vested  re-  v.  Kennard,  63  N.  H.  303.    **It  is  not 

mainder.    A  contingent  remainder  on  the  uncertainty*  of  enjoj-ment  in  future* 

the  other  hand  may  be  defined  to  be  a  but  the  uncertainty  of  the  right  to  that 

portion   of    the    seisin,    property    or  enjoyment,  which  marks  the  difference 

ownership,  of  the  measure  of  freehold,  between  a  vested  and  contingent  inter* 

which  is  next  after  a  preceding  free-  est.*'    4    Kent  Com.    206;  Wiggin  v» 

hold  estate,  and  is  not  yet  acquired  br  Perkins,    cN.  H.)   a  N.  E.  Rep.  896; 

the  person  who  is  said  to  have  such  Lehndorf  v.  Cope,  122  111.  317;  Wee* 

contingent  remainder,  but  is  appointed,  ha  wken  Ferry  Co.  v.  Session,  17  N.J. 

by  the  terms  of  the  grant  or  devise,  to  Eq.  475;  Schmaung  v.  Gross,  132  Mass. 

^e  acquired  by,  and  to  reside  in  him,  142. 

In  a  contingent  event  **Wherever  the  preceding  estate   it 

"A    vested    remainder,    if    defined  limited  to  determine   upon  an  event 

with   reference  to  the  right  of   pos-  which  certainly  must  happen ;  and  the 

session  or  enjoyment  (which   is    the  remainder  is  so  limited  to  a  person  tn 

mode  adopted  by  Fearne),  may^  be  de-  esse  and  ascertained,  that  the  preceding 

^ed  to  be,  one  that  is  so  limited  to  a  estate  may  by  any  means,  determine  be- 

person  in  being  and  ascertained,  that  fore  the  expiration  of  the  estate  limited 

(subject  to  any  such  chattel  or  other  in    remainder,  such    remainder  is  ves* 

interest  collateral  to  the  seisin,  prop-  ted.    On   the   contrary,  wherever  tht 

erty  or  ownership,  as  extends  to  the  preceding  estate  (except  in  cases  to  be 

possession  or  enjoyment)  it  is  capable  hereafter  noticed  as  exceptions.  See  in* 

-of  taking  effect,  in  possession  or  enjoy-  fra,  this  title,  ^  1, 3,  a  (2)  is  limited  so  at 

ment,  on  the  certain  determination  of  to  determine  only  on  an  event  which  it 

the  particular  estate  without  requiring  uncertain,  and  may  never  happen;  or 

the  concurrence  of  any  collateral  con-  wherever  the   remainder  is  limited  to 

tingency.  a  person  not  in  esse  or  not  ascertained ; 

''A    vested    remainder,    if    defined  or  wherever  it  is  limited  so  as  to  require 

with  reference  to  the  possession  or  en-  the  concurrence  of  some  dubious,  uncer- 

joyment  itself,  may  be  defined  to  be,  a  tain  event,  independent  of  the  deter- 

remainder  which,  as  regards  the  pos-  mination  of  the  preceding  estate  and 

session  or  enjoyment,  or  both,  (subject  duration  of  the  estate  limited  in  re- 

to  any  tuch  chattel  or  other  interest  mainder,  to  give  it  a  capacity  of  taking 

collateral  to  the  seisin,  property  or  effect;    then  the  remainder  it  contia* 
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fact  that  the  remainder  from  the  very  instant  of  its  creatiom 
is  capable  of  taking  effect  in  possession  or  enjoyment  at  any^ 
moment  the  possession  or  enjoyment  may  become  vacant 
by  the  determination  of  the  particular  estate  does  not,  as. 
is  frequently  asserted,^  necessarily  show  that  it  is  vested,  nor 
yet  is  it  quite  accurate  to  say  that  "when  it  is  certain  that 
the  remainder  may  take  effect  in  possession,  on  the  determin- 
ation of  the  preceding  estates  of  freehold,  at  whatever  time 
and  however  early,  and  by  whatever  means,  these  estates 
may  determine,"  the  remainder  must  be  considered  as  vested.* 
Thus  if  an  estate  be  limited  to  two  for  life,  remainder  to- 
the  survivor  of  them  in  fee,  the  remainder  is  contingent,  for 
until  one  of  them  die,  it  is  uncertain  which  will  be  the  sur- 
vivor;* or  if  land  be  limited  to  A  for  life,  remainder  to 
''such  of  his  children  as  shall  be  living  at  his  decease,"  each 
child  has  but  a  contingent  remainder  during  A's  life,  since 
until  his  death  it  is  impossible  to  tell  which  of  the  children  will 
answer  the  description,^  and  yet  inasmuch  as  under  both  these 
limitations  the  person  or  persons  who  are  to  take  are  ascertained 
immediately  on  the  determination  of  the  particular  estate,  the 
remainders  may  well  be  said  to  be  capable  of  taking  effect  in  pos-^ 

gent."    Fearne'8  Cont  Rem.  217;  Mc-  remainder.    Schuyler  v.  Hamice,  47  N. 

Arthur  v.  Scott,  113,  U.  S.  340;  Sager  W.  Rep.  932. 

V,  Gallowaj,  113  Pa.  St.  500,  509;  Hud-  1.  Fearne's  Cont.  Rem.ai6;  4  Kent 

•on  V,  Wadsworth,  8  Conn.  348;  Pech-  Com.  203;  Mercantile  Bank  v.  Ballard, 

im*8  Estate,  13  Phila.  (Pa.)  323.  See  this  83  Ky.  481 ;  Myers  v.  Adler,  6  Mackey 

criterion  severely  criticised.   Smith  Ex.  (D.  C.)  515;  Kennard  t'.  Kennard,  €%. 

Int.   ^  358  p.  ['119].  N.  H.  303;  Thaw  r.  Ritchie  (D.C.),  4- 

The  principle  is  perhaps  more  neatly  Cent.    Rep.    597 ;  Hudson   v.    Wada- 

expressed  in   Sager  v,  Galloway,  1 13  worth,  8  Conn.  359. 

Pa.  St.  509,  where  the  court  by  Trun-  2.  Suggested  by  Preston  as  a  gpoodt 

key,  J.  said:  '^Where  a  remainder  is  so  criterion,    i  Prest  Est.  79. 

limited  as  to  take  effect  in  possession,  S.  Fearne's  Cont  Rem.  9. 

if  ever,  immediately  upon  the  determin-  4.  4  Kent  (12th  ed.)  203,  N.  i,    per 

ation  of  the  particular  estate,  which  Holmes ;  Fearne's  Cont.  Rem.  9:  Price 

estate  is  determined  by  an  event  that  v.  Hall,   L.  R.,   5  Eq.402;  Rhodes  v. 

must  unavoidably  happen  by  the  efflux  Whitehead,  3  Dr.  &  S.  532;  Holmes  v. 

of  time;  the  remainder  vests  in  interest  Prescott,  10  Jur.  N.  S.  507;  White  Tr». 

as  soon  as  the  remainder-man  is  in  esse  White,  86  Ky.  602 ;  Augustus  v,  Sea- 

and  ascertained;  provided  nothing  but  bott,  3  Mete.  (Ky.)  155 ;  Richardson  9. 

his  own  death  before  the  determination  Wheatland,  7  Met  (Mass.)  169;  Oln^ 

of  the  particular  estate  will  prevent  such  v.  Hull,  21  Pick.  (Mass.)  311;  Thomp- 

remninder  from  vesting  in  possession."  son  v.  Ludington.  104  Mass.  193;  Colby 

Hence  it  was  htXdxn  Nebraska  that  v.    Duncan,    139  Mass.  398;  Hunt  9. 
under  the  homestead  act  which  provides  Hall,  37  Me.  333 ;  Roundtree  t>.  Round- 
that  'if    the  homestead  was  selected  tree,  26  S.  Car.  450 ;    Paul  v.  Frierson, 
from  the  separate   property  of  either  3i  Fla.  529;  Stephens    v.    Evans,   30* 
husband  or  wife,  it  vests  on  the  death  Ind.  J9;  Teets  v.   Weise,  47  N.  J.    iL 
of  the  person  from  whose  property  it  154;  Mercantile  Trust  and  Deposit  Co- 
was  selected,  in  the  survivor  for  life  and  t*.    Brown   (Md.),  17    Atl.    Rep.  937; 
afterwards  in  his  or  her  heirs  forever,  Dean  v.  Nicholas,  25  Ohio  L.  J.   378; 
subject  to  the  power  of  the  decedent  to  Grier    v,  McAfee,  82    N.    Car.    187; 
dispose  of  the  same^  except  the  life  es-  Callahan's  Estate,  13  Phila.  ^Pa.)  330;: 
Utc  of  the  survivor,  by  will,"  the  inter-  Allsmiller  v.  Treutchenicht,  5  S.  W. 
est  of  the  heir  of  the  selector  during  Rep.  746;  Appeal  of  Com.  Title  Ins.  ft: 
the  life  of  the  survivor,  was  a  vested  Tni8tCo.,ia6Pa.St  223.  Cantra^OttKL^ 
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session  or  enjoyment  at  any  moment  the  possession  or  enjoyment 
may  become  vacant  by  the  death  of  the  life  tenant,  and  may  even 
be  said  to  be  certain  to  take  effect  on  that  event  unless  the  re* 
mainder-men  predecease  the  life  tenant.  A  moment's  consider-- 
ation  shows  that  the  apparent  anomaly  arises  from  the  fact  that 
whether  the  remainders  will  ever  take  effect  in  possession  really 
depends  upon  two  contingencies,  (i)  whether  the  remainder-men 
answer  the  description,  (2)  whether  they  survive  the  life  tenant,  and 
that  the  first  depends  upon  the  second  and  seems  to  be  merged 
in  it,  whereas  in  reality,  until  the  life  tenant  dies,  it  always  exists^ 
and  affects  the  remainders  with  a  contingency  irrespective  of 
their  own  duration.  It  is  therefore  submitted  that,  in  order  that 
a  remainder  may  vest  in  interest,  not  only  must  it  be  ca- 
pable of  taking  effect  in  possession  at  any  moment  the  possession 
may  become  vacant,  but  there  must  also  be  some  certain  and  de* 
terminate  person  in  esse  and  ascertained  who  answers  the  descrip- 
tion of  the  remainder-man  at  some  time  during  the  continuance 
of  the  particular  estate  and  not  merely  at  its  determination.* 

all  r.  Shererd,  5  Wall.  (U.  S.)   388;  instanti  the  particular    estate    deter^ 

Kumpe  V.  Coons,  63  Ala.  452 ;  Smith  mines.      Where  the  remainder-man  ia 

V.  West,  103  111.  338;  Wood  T'.  Robert-  in  esse  and  designated  by  name  and  not 

son,  xx^  In d  323,  as  to  which  cases  see  by    desciiption,     the     only  question 

infra^mis  title,  note  x,  p. 845.  presented  is  whether  the  limitation   ia 

1.  Mr.  Gray,  in  a  note  to  $  108  of  his  such  as  to  create  an  estate  capable  of 

work  on    Pc  rpetuities,    suggests  that  taking  effect  in  possession  immediately^ 

much  of  the  difficulty   and  ambiguity  should    the  possession  become  vacant^ 

in  the  definitions  and  conception  of  Thus,  where  the  limitation  is  to  A  for 

▼ested    remainders  **has    arisen    from  life,  and  after  his  decease  to  B  (a  person 

considering  them  apart  from  the  per-  in  esse  and  designated  by  name)  the 

sons  to  whom  they  belong.    A  vested  sole  question  presented  is  whether  B's 

remainder  is    ex  vi    termini  vested  in  remainder  can  take  effect  in  posses- 

somebody,  and    if    the  subject   is  ap-  sion  at  any  moment  the  particular  es- 

proached  from  the  side  of  the  remain-  tate  expires.    So,  if  the  limitation  ia 

der-man,  some  of  the  difficulty  disap-  to  A  for  life,  and   after  his  decease  to 

pears."    This  seems  to  have  been  the  the  eldest  son  of  B,  and  B  has  no  son^ 

thought  underlying  Blackstone's  defi-  it  is  perfectly  clear  that  until  B  has  a 

nition,  "Vested  remainders  (or  remain-  son  the  remainder  is  contingent,    be- 

ders  executed  whereby  a   present  in-  cause  if  at  any  time  before  B  had  a  son 

terest  passes  to  the  party,  though   to  the  particular  estate  were,  to  expire  or 

be  enjoyed  in  futuro)  are  where  the  es-  end  in  any  way,  the  estate  in  remainder 

tate  is  mvariably  fixed  to  remain  to  a  would  be  incapable  of  taking  effect  in 

determinate  person,  after  the  particu-  possession.     In  neither  of  these  cases^ 

lar    estate   is    spent."    2  Bl.  Com.  168.  therefore,  is  it  worth  while  to  consider 

The  definitions  and  criterion  suggested  the    necessity  of    the  remainder- man 

in  the  text,    it  is   believed,  avoid    this  answering  the  description  during  the 

difficulty.  continuance  of   the    particular    ePtcte. 

The  fact  that  the  necessity  for  hav-  But  if  the  limitation  were  to  A  for  life^ 

ing  a  person  in  esse  who  answers  the  remainder  to  the  eldest  son  of  B  living 

description  during  the  continuance  of  at  A's  decease,  and  B  had  a  son  in   full 

the  particular  estate  and  not   merely  life,  it  is  clear  that  immediately  on  A's 

one  who  will  answer  it,   if  he  survives  death,  that  son  would    answer  the  de* 

the  life  tenant,  has  been  so  frequently  scription  of  **B's  eldest  son    living   at 

overlooked,  can  be  easily  explained  by  A's  decease,"  and  that  the   remainder 

the  fact  that  the  distinction  is  rareh'  of  would  be  capable  of   taking    effect    in 

importance  except  where  the  remain-  possession  at  any  time    the    possession 

der-man  answers    the   description   eo  might  become  vacant    Yet  such  a  re« 
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Thus,  if  land  be  limited  to  the  use  of  A  for  life,  remainder 
to  the  use  of  the  oldest  son  of  B  for  life,  subject  to  a 
tpower  of  revocation  and  new  appointment  by  C,  the  re- 
mainder is  contingent  until  B  has  a  son,  in  whom  it  vests  im- 
jnediately  at  his  birth,  because  from  that  time  on  there  is  some 
one  in  esse  who  answers  the  description  to  whom  the  estate  may 
take  effect  in  possession  at  any  moment  the  possession  becomes 
vacant  by  the  death  of  A.  And  yet,  if  C  revokes  B's  use,  there- 
by divesting  him  of  all  interest  in  the  property,  or  if  B  dies  be- 
fore A  or  surrenders  to  the  reversioner,  the  estate  will  never  take 
effect  in  possession.^  The  American  cases  upon  the  subject  may 
-be  divided  into  two  classes:  (i)  Those  based  upon  the  common 
law  which  it  is  believed  will  be  found  to  sustain  the  foregoing 
principles,  and  (2)  Those  based  upon  the  definition  of  a  vested 
estate  contained  in  the  New  York  Revised  Statutes,  in  which  a 
future  estate  is  declared  to  be  vested  *'when  there  is  a  person  in 
being  who  would  have  an  immediate  right  to  the  possession  of 
the  lands  upon  the  ceasing  of  the  intermediate  or  precedent 
estate,"  thus  making  the  test  depend  solely  upon  the  present 
'Capacity  to  take  effect  in  possession  if  the  possession  were  to  be- 
come vacant,  without  regard  to  whether  or  not  there  is  a  person 
in  esse  capable  of  answering  the  description  of  the  remainder-man 
before  the  determination  of  the  particular  estate.*  It  may  well 
be  doubted  whether  this  piece  of  legislative  definition  was  in- 
tended to  change  the  common  law ;  the  probability  is  that  its 
framers  considered  it  a  peculiarly  happy  instance  of  the  codifica- 
tion of  the  existing  law  on  the  subject ;  even  Chancellor  Kent 
5ays  that  it  **  appears  to  be  accurately  and  fully  expressed."* 
The  New  York  court  of  appeals  has,  however,  decided  that,  by 
eliminating  the  personal  element  from  the  notion  of  a  vested  re- 
mainder, it  has  made  a  vested  estate  under  the  statute  something 

mainder  is  unquestionably  contingent,  a  vested  remainder  in  the  sister,  thoueh 

«ince  till  A's  death  no  one  answers  the  in  the  administration  of  the  trust  the 

description,     Robertson  7*.  Wilson,  38  whole  estate  may  be  exhauj^ ted.  Mitch* 

N.  H.  48;  Wendell  V.   Crandall,   i    N.  ell  v.  Knapp,  8  N.  Y.  Supp.  40. 

Y.  491.    See   Fearne*8    Cont.  Rem.  9,  8.  Arw  Tork  Rev.  Stat.,  pt.  i,ch.  i, 

309,310.  tit.  3,§  13. 

Manifestly   the  same  difficultj  will  For  substance  of  this  act,  see  opinion 

arise  in  everj  instance  in  which  there-  of  Woodruff,  }.,  in  Ljon  v.  Littell,  41 

roainder-man  is  to  be  ascertained  imme-  N.  Y.  76,  quoted  infra ^  note  i,  p.  S45. 

■diately  on  the  determination  of  the  par-  Similar  provisions  exist  in  Aiickij^am^ 

tlcular  estate.     Hence  the   inefficiency  Minnesota^       Wisconsin^     Calijoruia^ 

of  the  ordinary  criterion  and  the  need  Dakota^  Idaho  and  Georfria, 

to  modify  it  as  suggested  in  the  text  Stimson's  Am.  Stat.  Law,  ^  1350,  and 

1.  See  Smith  Ex.  Int.,  ^  180.  Supplement;     Michigan    Ann.    Stat. 

So  a  devise  of  all  the  testator's  prop-  1882,  §   55^9;     Wisconsin   Rev.   Stat. 

•erty  **in  trust  for  the  joint  support  and  1878,  §   2037 ;     Minnesota    Gen.  Stat. 

maintenance   of    my    mother     .    .     .  1878,  ch    45,   f  13;     California    Civ. 

and    my    sister    ,    .    .    during    the  Code,  §§  5693-4-5 ;    Dakota  Civ.  Code^ 

oatural  life  of  my  said   mother,  and  1883,  ^^  185,  187;  A/ail<»  Rev,  Stat  188^ 

4xpon  her  decease  I  give,  devise,  and  ^  2830,  2831;     Georgia^  Code,  iSSa,  § 

4>equeath  all  the  residue  and   remain-  2265. 

der  thereof  to  my  said  sister/'  creates  8.  4  Kent  Com.  *ao8. 
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Other  and  different  from  anything  known  to  the  common  law,  a». 

might  have  been  expected,  upon  the  authority  of  Kent's  state* 

ment,  the  decisions  of  the  I^ew  York  courts,  under  the  statute^ 

have  been  accepted  and  followed  in  other  States  as  authoritative 
expositions  of  the  nature  of  a  vested  remainder  at  common  law^ 
and  great  confusion  has  naturally  arisen.^ 

1.  In  the  first  place,  it  should  be  ob-  event  of  his  death  before  the  life  tenant, 
served  that  where  the  persons  to  take  Upon  this  questiun  the  American, 
as  remaindermen  are  designated  by  cases  may  be  divided  into  two  distinct 
name,  and  are  in  esse^  no  better  crite-  groups,  (i)  Those  based  upon  the 
Hon  can  be  found  than  that  suggested  common  law  which  holds  that  the  re-^ 
by  Fearne's  Cont.  Rem.  215,  the  present  mainder  is  necessarily  contingent,  be- 
capacity  to  take  effect  in  possession  cause  until  the  death  of  the  life  tenant 
immediately  if  the  possession  were  to  it  is  impossible  to  tell  who  are  en- 
become  vacant,  and  upon  this  point  titled  to  take  under  the  description*, 
there  seems  to  be  little  variance.  Hence  under  a  limitation  over  to  **such. 
Myers  v.  Adler,  6  Mackey  (D.  0515  J  children  as  may  be  living  at  the  time- 
Doe  d.  Poor  V,  Considine,  5  Wall/(U  of  the  death  of  the  life  tenant,**  each 
S);  Jones  v,  Habersham,  107  U.  S.  174;  child  has  been  held  to  take  a  contin- 
Hudson  V.  Wadsworth,  8  Conn.  359;  gent  remainder.  Colby  v,  Duncan,. 
In  re  Kenyon  (R.  I.)»  20  Atl.  Rep.  294;  139  Mass.  398;  Hunt  v.  Hall,  37  Me. 
Black  V,  Williams,  57  Hun  (N.  Y.)  333;  Teets  v.  Weise,  47  N.  J.  L.  154; 
280;  Hoover  t».  Hoover,  ii6Ind.  498;  Mercantile  Trust  and  Deposit  Co.  t/. 
Lehndorf  v.  Cope,  122  111.  381;  Sco-  Brown  (Md.),  17  Atl.  Rep.  937;  Deaa 
field  v.  Alcott,  120  111.  362;  Mercan-  v.  Nicholas,  25  Ohio  L.  J.  278;  Paul  v*. 
tile  Bank  v.  Ballard,  83  Ky.  481;  Frierson,  ai  Fla.  529;  Grier  v,  Mc*- 
Bowling  V,  Dobyns,  5  Dana  (Ky.)  Afee,  82  N.  Car.  187 ;  Augustus  v.  Sea* 
434;  Jackson  V.  Sublett,  10  B.  Mon.  bolt,3  Mete.  (Ky.)  155; White  t;.  White, 
(Ky.)  467;  Wallace  V.  Minor  (Va.),  10  86  Ky.  602;  t^allahan's  Estate,  13; 
S.  fe.  Rep.  423;  Kennard  v,  Kennard,  Phila.  (Pa.)  230;  Allsmiller f.  Freutch- 
63  N.  H.  303.  enicht,  5  S.  W.  Rep.  746. 

Nor  does  there  seem  to  be  any  ques-  So  a  devise  to  A  for  life,  and  at  his: 
tion  that  where  the  persons  to  take  in  decease  to  his  eldest  male  heir,  gives- 
remainder  are  designated  by  de-  A*s  heir  apparent  only  a  contingent 
scription  and  persons  in  esse  an-  remainder,  as.  till  A's  decease,  he  does, 
swer  the  description  during  the  con-  not  answer  the  description.  Albersoik 
tinuance  of  the  particular  estate,  the  v.  Randall,  13  R.  I.  71. 
remainder  vests  in  such  persons,  in  So  where  the  gift  over  is  to  eldest 
the  absence  of  some  collateral  contin-  surviving  son  in  fee.  Robertson  v. 
gency,  precisely  as  though  they  had  Wilson,  38  N.  H.  48. 
been  designated  by  name  in  the  orig-  A  testator  devised  land  to  hia 
inal  limitation.  ^lcArthur  v,  Scott,  daughter  H  during  her  life,  and  to  her 
113  U.  S.  340;  Sager  7>.  Galloway,  113  husband  W  during  his  life,  and  at  the 
Pa.  St.  509;  /»  re  Kenyon  (R.  1.),  20  decease  of  H  and  W  to  be  divided  among^ 
Atl.  Rep.  294;  McDaniel  t;.  Allen,  64  the  heirs  of  each,  //e/^,  that  the 
Miss.  417.  See  King,  i  W.  &  S  (Pa.)  mainder,  after  the  termination  of  the 
305;  Bentley  v.  Lon&r,  I  Strobh.  £q.  (S.  life  estates  of  H  and  W,  was  contin- 
Car.)  43;  Doe  v,  Provoost,  4  Johns,  gent  until  the  death  of  H,  and  vested, 
(N.  v.;  61.  on  her  death,  in  those  who  were  theiv 

But    where    the     limitation    is   so  her    heirs  at    law.      Richardson     v, 

framed  that  the  persons  to  take  as  re-  Wheatland,  7  Met.  (Mass.)  169. 

mainder-men  under  the  description  are  Nor    does  a  provision   by  which  the 

determined  the  very  instant  the  par-  heirs  of  such  of  the  children  as  die  dur- 

ticular    estate    expires,   the   question  ing    the  life  of  the  tenant  for  life  are 

arises  whether,  in  the  absence  of  any  substituted   in    their    place,    give    the 

collateral  contingency,  a  person  who  children  a  vested  remainder.    Hunt  v. 

would  answer  the  description    if    he  Hall,  37  Me.  363. 

survived  the  life  tenant,  takes  a  con-  A    executed   to  B  a  deed  of  trust: 

tingent  remainder  or  a  vested  remain-  **For  the  sole  and  separate  use,  profit 

der  aabject  to  being  divested  in  the  and  enjoj-ment  of  my  said  wife,  Martha 
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B.  Frierson,  subject  to  her  entire  con-  Ross  v.  Drake,  37  Pa.  St.  375;    Foster 

trol   and  management  for  and  during  v.    Wetherill,     11     Phila.    (Pa.)     172; 

her  natural  life,  and  at  her  death  the  White  v.  White,    7    S.   W.    Rep.    36b 

«aid  property  shall  be  divided  equally  This,  however,  only  affects  the  applicA^ 

among  such  of  her  children  by  me  be-  tion  of  the  principle, 

gotten  as  she  may  leave  surviving  her,  For  discussion  of  words  of  surrivor^ 

the    child    or    children  of  a    deceased  ship,  see  Wills. 

•child  to  take  that  portion  to  which  its  (2)  Cases  founded  upon  the  definition 

parent  would  have  been  entitled."  Held^  of   a  vested    estate    contained    in    the 

that  the  language  created  a  contingent  New  Tork   Rev.  St.  pt.  2,  ch.   i,   tit. 

remainder,  dependent  upon   survivor-  2.  §  13,   under  which  it  t^  held    that 

ship,  and  that  the  "children  of  a  de-  where  the  limitation  is  so  framed  that 

>ceased  child,"  upon  the  decease  of  the  the  persons  to  take  as  remainder-men 

parent,  who  was  one  of  the  children  of  under  the  description,  are  determined 

the  grantor  described  above,  had  the  eo  instanti  the    particular  estate  ex* 

same    contingent    interest   as  the  de-  pires,  one  who  will  answer  the  descrip- 

<:eased  parent.    Paul  v.  Frierson,  21  Fla.  tion  if  he  survives  the  life  tenant,  take* 

^29.  the  court  by  McWhorter,  C.  J.,  a  vested  interest,  subject  to  being  di- 

paying  :    ^Two  things  were  necessary  vested  in  the  event  of  his  death   before 

to'  determine  the  right,   the  death  of  the  life  tenant.   Thus,  in  Moore  v.  Llt- 

Mrs.  Frierson,  and  the  fact  that  Mrs.  tel,  41  N.  Y.  66,    the  leading  case  on 

Paul  was  living  at  the  time  of  her  death,  the   subject,  it  was  held  that  since  the 

It  was    uncertain  whether    the   right  revised  statutes   of  New   Tork^  which 

to  the  estate   would  ever  vest  in  Mrs.  abrogate  the  rule  in  Shelley's  Case,  and 

Paul,  and  this  uncertainty  made  her  in-  enact  that  the  persons  who,  on  the  ter* 

terest  in   it  contingent.'   See  4  Kent's  mination  of   the    life    estate,  shall   be 

<^om.,  p.  202;  Hurlbert  f'.  Emerson,  16  the  heirs  of  the  tenant  for  life  shall    be 

J^ffass.    241;    Olnev    v.  Hull,  21    Pick,  entitled  to  take  as  purchasers  by  virtue 

(Mass.)    311.      TJie    provision    in  the  of  the   remainder  limited   to  them,     a 

•deed  of  trust,  that  the  child  or  children  grant  to  one  *'for  and  during  his  natu* 

of  a  deceased  child   should   take  that  ral  life,  and  after  his  decease  to  his  heira 

portion  to  which  its  parent  would  have  and  their  assigns  forever,"  gave  to   hia 

been  entitled  had  no  other  purpose  or  children  a  vecited  interest  in   the  land, 

•effect  than  that  the  children  of  the  de-  under  the  statutory   definition,    which 

ceased  child  should  be  entitled  to  the  like  other  gifts  to  a  class,  opened  to  let 

eame  estate  that  their  parent  might  have  in  after  born  children,  and   might   be 

«njoyed  in  case  he  or  she  had  lived.  wholly  defeated  as  to  the    interest    of 

*'It  cannot  be  claimed  that  their  rights  any  one  child,  by  his  death  before  that 

were  other  than  those  of  the  deceased  of  his  father,  the  court  \iy  Woodruff, 

parent,  or  that  a  remainder  which  had  }.,   sayine::    **By  the  statute  (i   New 

never  vested  in  said  parent  should  by  Tork    Rev.    Stat    722,    ch.   i,  tit.   2, 

that  parent's  death  become  vested  in  art  i)    estates,    in    respect  to    their 

them,  without  its  being  so  provided  in  nature  and  duration,  are  divided  into 

the  deed  of  trust."  estates  of  inheritance,  estates  for  life. 

As  to  necessity  of  children  surviving  estates  for  years,  and  estates  at  will, 

their    parents,    compare     Hudgens    v,  and  by  sufferance. 

Wilkins,  77  Ga.  C55;  Post  v.  Horning,  "Estates,  as  respects  the  time  of  their 

43  Hun  (N.  Y.)  637;  Wills.  enjoyment,  are  divided  into  estates  in 

So  a  devise  to  one  for  life,  and   then  possession  and  estates  in  expectancy, 

to  the  children  surviving  the  life  ten-  **An  estate  in  expectancy  is  where  the 

ant  is  a  contingent  remainder    to  the  right  to  the  possession  is' postponed  to 

children    who     may     be   then    living,  a  future  period. 

Round  tree  v,   Roundtree,   26   S.   Car.  ''Estates  in   expectancy  are  divided 

450;    Olney  v.  Hull,  21   Pick.  (Mass.)  into  estates  commencing  at  a  future 

311;    Woelpper's  Appeal,  126  Pa.  St.  day,  denominated  future  estates   and 

562.  reversions. 

But  unless  the  language  clearly  in-  "A  future  estate  is  an  estate  limited 

dicates  that  the  word  surviving  referred  to  commence  in  possession  at  a  future 

to  the  death    of    the     life    tenant,    it  day,  either  with  or  without  the  inter* 

will  be  taken  to  refer  to  the  death    of  vention  of  a  precedent  estate,  or  on 

the  testator,  and  the  remainder  will  the  determination  by  lapse  of  time,  or 

▼est  in  the  children  then  living,  subject  otherwise,of  a  precedent  estate,  created 

to  open  and  let  in  others  after  bom.  at  the  same  time,  and  where  a  lutoxv 
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•estate  U  dependent  upon  a  precedent  that  if  the  estate  for  life  were  now  to 

•estate,  it  may  be  termed  a  remainder,  cease,  he  would    have    an  immediate 

and  may  be  created  and  transferred  by  right  of  possession,  he  has  a  vested  re* 

<hat  name.  mainder,  and  notwithstanding  subse- 

** Future  estates  are  either  vested  or  quent  events  may  defeat  it,  the  opera- 

•contingent*     They  are  vested  where  tion  of  the  statute  itself  is  to  make 

there  is  a  person  in  being  who  would  them    subsequent     conditions.    Why 

have  an  immediate  right  to  the  posses-  was  a  remainder    to  the  heirs  of  A, 

sion  of  the  lands  upon  the  ceasing  of  after  the  expiration  of  the  life   estate 

the  intermediate  or  precedent  estate,  of  B,  contingent  at  the  common  law? 

They  are  contingent  whilst  the  per-  Because  B  might  die  before  it  was  as- 

son  to  whom,  or  the  event  upon  which  certained  who  are  the  heirs  of  A. 

they  are  limited  to  take  effect,  remains  **  Why  is  it  said  that  a  remainder  to 

uncf  rtain.  the  heirs  of  A,  after  the  determination 

"Here,  discarding    all  the  abstruse  of  a  life  estate   in   A   is  contingent? 

and  refined  discussions  and  disputes  as  Because    the   life  estate  may,  at  the 

to  what  constitutes  an  estate  and  what  common    law,   be   determined    before 

-a  mere  possibility  or  expectation  (so  it  is  as  certained  who  are  the  heirs 

far  as  material  to  the  present  inquiry),  of  A. 

we  have  a  series  of  statute  definitions,  **Hence    the  introduction,  into  the 

under  which    a  remainder   expectant  various  definitions,  of  the  qualification 

upon  the  determination  of  the  estate  so  much  insisted  upon  in  the    argu- 

oi  a  tenant  for  life  is  declared  to  be :  ment  of  this  appeal,  that  no  estate  can 

ist,  an  ^estate  in  expectancy;'    and,  a  vest  until  the  person  in  whom   it  is 

"future  estate;*  and  it  is  either  vested  or  to    vest   shall    be    ascertained;    and 

contingent.  from  this  it  follows,  if  there  be  some 

'*lf  there  *is  a  person  in  being  who  condition  which  must  l>e  fulfilled,  be* 
-would  have  an  immediate  right  to  the  fore  the  person  who  will  take  on  the 
possession  of  the  lands  upon  the  ceas*  determination  of  the  precedent  estate 
ing  of  the  precedent  estate,  then  that  is  known,  there  can  be  no  vested  re- 
remainder  is  vested*  within  the  terms  mainder. 

•of  the  statute.    It  is  not  'a  person  who  *'But  here  suppose,  that  the  one  sole 

now  has  a  present  fixed  right  of  future  condition,  to  wit :  The  determination 

possei^sion  or  enjoyment,*  but  a  person  of   the  precedent  estate  is  all  that  is 

who  would  have  an  immediate  right  if  necessary  to  entitle  a  person  in  esse  to 

the    precedent    estate  were    now    to  take,  it  is  not  dented  that  such  person 

•cease.    I  read  this  language  according  has  a  vested  remainder.    Why,  then, 

to  its  ordinary  and  natural  significa-  If  the  precedent  estate  can  only  be  de- 

tion,  and  if  you  can  point  to  a  numan  termined  by  the  death  of  the  life  ten* 

being  and  say  as  to  him,  *that  man  or  ant,  and  by  that  death  the  heirship  is 

woman  by  virtue  of  a  grant  of  a  re-  alike  also  determined,  is  not  the  stat- 

remainder.   would  have  an  immediate  ute  definition  in  all  respects  satisfied? 

right  to  the  possession  of  certain  lands  It  makes   the  precise  case  described. 

If   the  precedent     estate  of   another  and  I    deny  the   right    to  interpolate 

therein  should  now  cease,*  then  the  qualifications  drawn  from  the  refined 

statute  says  he  or  she  has  a  vested  re-  reasoning  of  cases  or  text- books,  prior 

mainder.  to  the  statute,  to  limit  the  operation  of 

''It  was  argued  on  this  appeal,  that  its  plain  terms    .    .    .    Without  en- 

^efinitions  of  vested  and  contingent  larging  further,  the  statute,  rejecting 

remainder  in  adjudged  cases,  and  text  technical    expressions     and    phrases 

writers,  have    not    been  successfully  heretofore  employed,  meant  by  person, 

4ittempted,  and  that  our   revisors  did  just  what  it  expresses  and  no  more, 

not  attempt  to  alter  the  law,  nor  do  'When  there   is  a    person   in  being,' 

more  than  describe  what  had  already  means  when  you  can    point  to  a  hu- 

been  adjudged  to  be  vested  and  what  man  being,  man,  woman  or  child ;  and 

to  be  contingent.  'who  would  have  an  immediate  right  to 

"In  my  opinion  they  have  defined  a  the  possession  of  the  lands  upon  the 

vested    remainder   in   terms  that  do  ceasing  of  the  precedent  estate,*  means 

clearly  avoid  much  of  the  uncertainty  that  if  you  can  point  to  a  man,  woman 

in  which  the   subject  was  before  in-  or  child  who,  if  the  life  estate  should 

volved,  and  in  such  terms  that  it  is  now  now  cease,  would  to  instanti  et  ipso 

true,  that  if  there  be  a  person  in  being  y<ir/0,have  an  immediate  right  of  poa- 

^  whom  it  can  t>e  positively  averred  session,  then  the  remainder  it  Tested 
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and,  hy  necessary  consequence,  all  the  his  issue,  since  in  the  latter  State  the 

contingencies  which  may  operate  to  devolution  is  expressly  marked  out  by 

defeat  the  right  of  possession  are  to  the  statute. 

operate,  and  only  to  operate  as  condi-        On  the  authority  of  the  New  fork 

tions  subsequent.''  decisions,  based   upon    the    statutonr 

See  Sheridan  v.  House,  4  Keys  (N.  definitions,  and  in  reliance  upon  KenA 

Y.)  569;  4  Abb.  App.    Dec.  (N.  Y.)  statement  in  4  Kent  Com.  *203,  that 

ai8;  House  v.  Jackson,  50   N.  Y.  161 ;  ^^e  statutory  definition  accurately  ex- 

In  re  Brown,  29   Hun   (N.  Y.)  412;  pressed  the  common-law  notion  of  a 

Lockman  v.  Reilley,  29  Hun  (N.  Y.)  nested     remainder,    it    was    said   by 

434;    Hennessy  v,   Patterson,    85    N.  Swayne,   J.,  in  Croxall  v.  Shererd,  5 

Y.    104;    Purdy  V,  Hayt,  92    N.   Y.  Wall.   (U.   S.)   288,    that,  "where  an 

^r6.  estate  is  granted  to  one  for  life,  and  to 

c.'^n..      i^««:.i.»i^»        <.^.N.*«^fi»  8"C^  o^  ^i*  children  as  should  be  liv- 

Similar     legislation,       apparently  j      ^  ^ 

framed    upon  the    provisions  of  the  ^  f       oossession  vests  at  once  in  such 

JVew  York  Rev.  Stat.,  exist  in  Miiki-  ^}^^L^^^!:^ZIJ,^^^^  "  ^  ,.* 

j,^.  .       ».,.  ^  I'x^^  as  are  living,  subject  to  open  and  let 

gan,  Minnesota  ^'J^ons,n     Cahfor^  .^  ^^^^^  ^f^  children,  and  to  be  di- 

ma,  Dakota,  Idako,  and  Gcorgta.  ^^^^^^  ^^  ^  ^^^^^  ^^^^  ^^^„  ^.^  ^^^^ 

Stimson^s    Am.   Stat.  Law,   4   1350  out  issue,"    and  was  held  by  the  Su- 

and   Supplement;     Mickigan,     Ann.  preme  Court  of  ^/a^^wia  that  under* 

Stat.  1882.  kh  5528-9;   Wisconsin,  Rev.  devise  to  B,  a  married  woman  for  life 

Stat.    1878,  §$  2033-2037;  Minnesota,  and  •'after  her  death  to  her  childre» 

Gen.  Stat.  1878,  ch.  45,  (§  9-13;  Cali-  then  living,"  the  children  took  vested 

fornia.    Civ.    Code    5693-5,    5767-9;  remainders.    "The  death  of   Mrs.  B 

Dakota,    Civ.    Code     1883,    185,    187,  could  happen  t>efore  the  death  of  any 

224,  225;  Idaho,    Rev.  Stat.  1887,  2830,  of  her  children,  and  if  it  did  the  gift 

2831 ;  Georgia,    Code,  1882,  §§  2263-  in  remainder  would  immediately  vest 

^2^5*  in  possession."     Kumpe  x\  Coons,  65 

As  to  the  earlier  New  Tork  deci-  Ala.  448,  452.     It  will  be  observed  that 

sions,  see  Adams  v.  Beekman,  i  Paige  this  reasoning  is  identical  with  that 

(N.    Y.)    631;    Hawley    v.    James,    3  followed  in  the  New  /"or^t  cases,  and 

Paige  (N.  Y.)  318;  16  Wend.  (N.  Y.)  depends  entirely  upon  the    positioir 

61;  In  re  Ryder,    11    Paige  (N.  Y.)  that  a  remainder  is  necessarily  vested 

18^ ;  Campbell  v,  Rawson,  18  N.  Y.  if  there  is  a  present  capacity  to  take 

418;  Williamson    v.    Field,    2  Sandf.  effect  in  possession  at  any  moment 

Ch.  (N.  Y.)  533;  Doe  v.  Provoost,  4  the  possession   becomes    vacant.     Id 

Johns.  (N.  Y!)  61 ;  Wendell  v.  Cran-  Smith  v.  West,  103  111.  332,  a  similar 

aall,  I  N.  Y.  491.  decision  was  made  upon  the  authority 

For  a  severe  criticism  of  the  prin-  of    Moore    v,  Littell,   41    N.    Y.  7a. 

ciple  of  Lyon  v,  Littell,  41  N.  Y.  66 ,  Compare    Cheney  7^  Teese,  108  IlL 

see  6  Alb.  L.  J.  361.  479;  Scofield  v,  Alcott,  120  111.  362; 

How  far  that  case  would  be  followed  Lehndorf  xu  Cope,  122  111.  318;  Haw* 

to-day     may     be     questioned.      See  ard  v,  Peavey,  128  111.  430;  Siddons  v. 

Dana  v.    Nlurray,  20  N.  E.  Rep.  3i,  Cockrell,    131    111.    653.     So   also  xrt 

35.  Indiana,     Davidson    v,    Koehler,   76 

The  principle  of  the  New  Tork  de-  Ind.  398;  Wood  r.  Robertson,  113  Ind. 

cisions  bears  no  analogy  to  Hopper  f.  323.     But  compare  Stevens  v,  Evans, 

Demarestji  Zab.  (N.  J.)  525;  2  Zab.  30   Ind.  39;   Hoover  v.   Hoover,   116 

(N.     J.)    599,     612,    where    it    was  Ind.  498. 

held     that     under     the    New    Jer-        Mr.  Gray,  in  his  work  on  Perpetul- 

sey     statute     which     provides     that  ties,   $  107,  note  3,  suggests  that  in 

where    lands    are    devised    to  A    for  Croxall  x/.  Shererd, 5  Wall. (U.S.) 288; 

life,  and  after  his  death  to  his  heirs,  Kumpe  v.  Coons,  63  Ala.  448;   Smith 

heirs  of  his  body  or  issue,  the  land  v.  West,  103  111.  332,  an  expression  of 

shall  vest  in  the  children  of  the  dev-  opinion   upon  the  point  in  question 

isee    equally   to    be  divided  between  was  not  really  necessary  to  a  decision 

them  as  tenants  in  fee,  the  share  of  upon  the  merits.    At  any  rate  it  would 

any  deceased  child  to  ^o  to  his  issue,  seem  that  these  decisions  as  well  as 

the  children  of  the  life   tenant  take  those  in  Indiana  and  New  Tork  pre* 

vested  remainders,  and  if  one  of  the  sent  an  exceptional  view  of  the  sub* 

children    die,  leaving    issue  without  ject  and  cannot  be  safely  relied  upon 

having  aliened*  his  interest  will  go  to  as  a  correct  exposition  ot  the  common* 
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A  contingent  remainder  does  not  rise  to  the  dignity  of  an 
estate  in  the  land  and  confers  no  interest  in  the  seisin ;  strictly 
speaking  it  is  not  an  estate  at  all,  but  a  mere  chance  of  having 
one,  if  the  contingency  turn  out  favorably  to  the  remainder-man;* 
if  the  remainder-man  be  ascertained  a  possibility  coupled  with  an 
interest  devisable,*  transmissible,'  and  in  equity  assignable  ;*  if 
not,  a  bare  possibility^  incapable  of  either  devise,  transmission^ 
or  assignment.'^  The  better  opinion  is  that  a  contingent  remain- 
law  conception  of  a  remainder  in  ertson  v.Wtlson,  38  N.  H.  ^ ;  Fortesque 
other  jurisdictions.  v,  Sattlethwaite,  i  Ired.  (N.  Car.)  566. 

1.  Smith's  Ex.  Int.,  $173;  Wms.  Real  See  Christmas   v,  Oliver,  loB.  &C. 

Prop.   33,   233;  3  Cruise    Dig.   333;*  3  181;  Bush  v,  Marshall,  6  How.  (U.  S.) 

Wash.  Real  Prop.  263.                 '  284;  Van   Rensselaer  v.  Kearney,  11 

«.  Fearne's  Cont.  Rem. 366; note  (g).  How.  (U.  S.)  294;  Tarvis  v.  Aikins,  25 

per  Baker;  2  Wash.  Real  Prop.  363;  4  Vt.  635;   Pope  v.  Henry,  24  Vt  560; 

Kent  Com.  261 ;  Roe  d.  Perry  v.  Tones,  Fortesque  v,  Fenner,  i  Ired.  (N.  Car.) 

I  H.  Hi.  33;   Roe  d.  Noden  v  Griffiths,  566;  Variek  v,  Edwards,  5  Den.  (N. 

I  W.  BI.  606;  Loring  v,  Arnold,  15  R.  I.  Y.)  664. 

429;  Hennessy  t-.  Patterson,  85  N.  Y.  In  many  States  statutes  provide  that 

91 ;  Kenyon  r.  See,  94  N.  Y.  563.  contingent  remainders  and  executory 

S    Fearne's  Cont  Rem.  364*   4  Kent  devises   may  be  transferred  by  deed. 

Com.  362;  3  Wash.  Real  Prop.  363;  i  See  infroy  this  title,  ^  II,  5,  /,  note. 

Prest«  Est.  76 ;  Roe  d.  Noden  v.  Grif-  5.  As  to  possibilities,  see  infra,  thla 

fiths,  I  W.  Bl.  606;  Loring  r.  Arnold,  title,  ^  II,  5,  /,  note. 

15  R.I.  439;  Chess's  Appeal,  87  Pa.  St.  6.  4  Kent.  Com.  *363;  i  Pres.  Est* 

363;  Buckf.  Lantz,  49Md.  439;Selna*s  75;    Wms.    Real    Prop.  377;    Fearne 

Estate,  Myr.  Prob.  (Cal.)  333;  Clark  v.  Cont  Rem.  364;  Loring  v.  Arnold  (R» 

Clark,  19  S.  Car.  345.  I.)  3  N.  E.  Rep.  538;   De  Lassus  v, 

4.  I  Prest.  Est.  76,  89;  3  Wash.  Real  Greenwood,  71  Mo.*  371.     See  Jackson 

Prop.    263;    A    Kent  Com.   361,  363;  r.  Waldron,  13  Wend.  (N.  Y.)  178. 

Robertson  v,  Wilson,  38  N.  H.  48.  See  7.  Tiedeman  Real  Prop.  4  411 ;  Dana 

Fortesque  v.  Sattlethwaite,  i  Ired.  (N.  v,  Murray  (N.  Y.)  26  N.  E.  Rep.  35; 

Car.)  570.  Jackson  v.  Waldron,  13  Wend.  (N.  Y.> 

Contingent  remainders,    when    the  178;  Loring  r.  Arnold,  15   R.  I.  438; 

owner  is  ascertained,  at  common  law,  Taylor  v.  Stewart  (N.  7.),  18  Atl.  Rep, 

might  be  bound  by  estoppel,  as  by  feoff-  456.    See^  Watson  v,  Watson,  3  Jones 

ment  fine,  common  recovery  orinden-  (N.  Car.)*Eq.  400;  Young  v.  Young, 

ture  of  lease,  or  released  to  the  tcrr-e-  97  N.  Car.  132. 

tenant  or  owner    having    the   seisin,  Even   in  such   cases,  however,  Mr. 

though  not  to  a  stranger,  but  could  Tiedeman  is  of  opinion  that  the  cov- 

not  be  conveyed    by    deed.    2  Prest  enants  in  a  warranty  deed  would  estop 

Abst  284;  I  Prest.  Est.  76,  89;  Fearne  the  covenantor  from  claiming  the  re- 

Cont  Rem.  365,  557 ;  3  Cruise    Dig.  mainder  as  against  his  grantee.  Tiede- 

333;  Lampet's  Case,  10  Rep.  46;   Roe  man  Real  Prop.  ^  411,  note.    Compare 

i^.Jones,  I  H.  Bl.  33;  Roe  v,  Griffiths,  infra,  this  title,  §  II,  5,  /.  note. 

I  w.  Bl.  606;  Row  V.  Dawson,  2  Lead.  'While,  however,  the  weight  of  au- 

Cas.  Eq.  (4th  Am.  ed.)   1531;  Christ-  thority  sustains  the  text,  the  question 

mas  r.  Oliver,  10  B  &C.181;  Robert-  is  by  no  means  free  from  doubt;  in 

son    V.    Wilson.  38    N.    H.  48;   Har-  Harris  v,  McElroy,  45   Pa.  St.  220,  a 

man  v.  Christopher,  34  N.  J.  Eq.  459;  contingent  remainder  to  such  children 

Nelson  7'.  Combs,  3  Har.  (N.  T.)  27;  living  as  should  be  living  at  the  death 

See  Variek  v.  Edwards,  5  Den.  (N.Y.)  of  the  life  tenant  was  said  to  be  a  con- 

664.  tingent  interest  which  may  be  ''sold,. 

So  if  he  conveys  premises  by  a  war-  assigned  or  devised,"  and  in  Noyson  v^ 

ranty    deed,  and   his   privies  arc  es-  Tyler,  80   Ky.  358,   a  conveyance  of 

topped  by  his  covenants  of  title  from  such  an  interest  was  said  to  be  valid  in 

afterwards  claiming  the  land,  and  it  equity.     See  further  Robertson  t'.  Wil- 

seems  that  under    such    a    title    the  son,  38  N.  H.  48;  Wilcox  v,  Daniels 

grantee  may  maintain  ejectment  Rob-  ( R. I.),  3  N.  £.  Rep.  507 ;  Stover  o.  Eycle- 
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der-man  can  maintain  a  bill  in  equity  to  restrain  waste,^  although 
he  cannot  sue  at  law  to  recover  damages  for  the  injury  to  the 
place  wasted  until  his  interest  becomes  vested.* 

An  estate  limited  upon  a  contingency  to  which  the  effect  of  a 
condition  subsequent  is  given  vests  at  once^  subject  to  be  divested 
upon  the  happening  of  the  contingency,  even  though  it  must 
happen,  if  at  all,  before  the  remainder  takes  effect  in  possession. 
Thus  if  lands  be  limited  to  A  for  life  and  after  his  death  to  B 
and  his  heirs,  but  if,  B  dies  before  A,  then  to  C,  it  is  clear  that  if 
the  condition  ever  affects  B's  estate,  it  will  prevent  its  taking  ef- 
fect in  possession  ;  after  it  has  once  vested  in  possession,  it  will 
never  divest  it.^  The  great  difficulty  in  such  cases  is  to  deter- 
mine whether  the  condition  is  really  precedent  or  subsequent,  and 
this  will  depend  upon  whether  it  is  incorporated  into  the  gift  to 
or  description  of  the  remainder-man,  or  is  added  as  a  separate 
clause  after  words  which  have  already   given  a  vested  interest.* 

shimer,  46  Barb.  (N.  Y.)  84;  i  Prest  Collins    v,  Collins.  40  Ohio  St.    353. 

Est.  75  ;  2  Prest.  Abst.  95 ;  Fortesque  See  further  upon  the  subject,  Harrison 

V.  Sattlethwalte,  I  Ired.  (N.  Car.)  566.  v.   Foreman,  5   Vcs.   J.   207;  Belk  v. 

In   Massachusetts  such  an   interest  Slack,  15  Eng.  Ch.  Rep.  238;  Hutchin- 

has  been  held  to  pass  to  an  assignee  in  son   v,   Stephens,   15   Eng.  Ch.    Rep. 

bankruptcy.      Putnam    v.   Story,   132  241;   Thaw  v,  Ritchie,  136  U.  S.  519; 

Mass.  211;  contra  Bristol  v.  Atwater,  Carver  t*.  Jackson,  4  Pet.  (U.  S.)  91; 

50  Conn.  402;  I  Prest.  Est.  76.  Hudgens  v.  Wilkins,  77  Ga.  555;  Dar- 

1.  Fearne*s  Cont.  Rem.,  §  562,  note  nell  r.  Barton,  75  Ga.  377;  Drew  ». 
(h)  by  Butler.  Williams  t'.  Bolton,  3  Drew,  66  Ala.  455;  Roundtree  v. 
P.  D.  268  n. ;  Robinson  r.  Tilton,  3  Atk.  Roundtree  (S.  Car.)j  2  S.  E.  Rep.  474; 
209;  Cowerd  v,  Meyers,  99  N.  Car.  Archer  7'.  Ellison  (S.Car.),  5  S.  E.  Rep. 
198.  713 ;  Ewing  r.  Shropshire  (Ga.),  7  S. 

But  in  Paul  v,  Frierson,  21  Fla.  529,  E.  Rep.  554;  Leroy  v.  Charleston,  20 

it  was  held  that  a  contingent  remain-  S.  Car.  71 ;  Hathaway  v,  Harris,  84  N. 

derman  could   not   maintain  a  bill  to  Car.  96 ;   Grier  v,  McAfee,  82  N.  Car. 

review  a  decree  directing  a  sale  of  the  187;    Withers  t\   Sims,    80   Va.  651 ; 

premises.  Mercantile  Bank  r.   Ballard,  83    Ky. 

Compare^  infra,  this  title,  {  II,  5, 1.  481 ;  Kemp  v,  Bradford,  61   Md.   330; 

2.  Sager  z\  Galloway,  113  Pa.  St.  Bailey  f.  Love,  67Md.  592;  Jeffers  v. 
500*  Hunt  V.  Hall,  37  Me.  363.  Lampson,  10  Ohio  St.  loi;    Baker  v. 

After  his  interest  has  vested  he  may  McGrew,  41  Ohio    St.    113;   Security 

maintain   a  bill   in  equity  to  recover  Co.   v,  Hardenburgh,  53   Conn.    169; 

for  waste   done   pending  the  contin-  Lavery  v.  Egan.  143  Mass.  389 ;   Hall 

gency.     Garth  v.  Colton,  i  Ves.  Sen.  v.  Nute,  38  N.  H.  422 ;    Sager  v.  Gal- 

524.  loway,  113  Pa.  St  500;  Com.  v.  Hack* 

S.  2  Wash.  Real.  Prop.  (5th  ed.)  629;  ett,  102  Pa.  St.  11 ;  Way  v.  Gest,  14  S. 

Gray  Perpetuities,  ^§  102,  104;   Brom-  &  R.  (Pa.)  40;   Den  7'.  Crawford,  8  N. 

field  r.  Crowder,  i  Bos.  &  P.  313;  Doed.  J.  L.  90;   Teets  r.  Weise,  47  N.  J.  L. 

Hunt  V.  Moore,  14  East  601 ;  Edwards  154;   Howell  v.  Tomkins,  42  N.  ].  Eq. 

V.  Hammond,  3  Lev.   132;   Blanchard  405;    Hennesy  t'.  Patterson,  85  N.  Y. 

V.   Blanchard,    i    Allen    (Mass.)    223;  91;    Bennett  v.  Garlock,  17  N.  Y.  Sup. 

Man  ice  r.  Manice,  43  N.  Y.  380;  see  Ct.  339;   Jackson  t'.  Winne,   7  Wend. 

Security  Co.  v.  Hardenburgh,  53  Conn.  (N.  Y.)  47. 

169;   Vanderwalker  v.  Rollins,  63  N.         A  testator  after  devising  to  his  wife 

Car.   460;    Coward   v.  Wells,   5   Lea  all   the  income  of  all  his  real  and  per- 

(Tenn.)  682.  sonal  property  during  her  natural  life, 

4.  Gray  Perpetuities,  §  108;  Lantz  v.  devised  to  five  of  his  children   as    fol- 

Prescott,  144  Mass.  505;  Wainwright  lows:  "All  the  property  both  real  and 

V,  Sawyer,  150  Mass.  168;  Blanchard  personal  that  may  be  left  at  the  death 

:'.   Blanchard,   i    Allen    (Mass.)    223;  of    my    wife    to    be    divided    equally 
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between  the  last  five  named  children;  then  the  share  of  said  property  above 

and  provided,  furthermore,  that  if  any  devised  to  such  deceased  son  is   to  go 

of  the  last  five  named  children  die  be-  into  the  possession    of   the    surviving 

fore  my  wife,  then  the  property  to  be  son.     If.  in  case  both   of  my   sons,    A 

equally  divided  between  the  survivors."  and   B,   should   die   leaving  no   heirs, 

Htldy  that   the  children   named    took  then  the  property   above  described  to 

vested  remainders  defeasible  on  condi-  be  equally  divided   among  my  heirs.'* 

tion  subsequent  which  they  could  con-  Held^   that   the  two  sons  each  took   a 

vey   by  deed  in   the   lifetime  of  their  remainder  in  fee  simple  in  one  undivi- 

mother.     Blanchard    r.    Blanchard,    i  ded  half  of  the  lands,   defeasible  upon 

Allen  (Mass.;  323.  the  contingency  of  the  death  of  either 

In  the  above  case  the  court  by  Hoar,  without  children,  and  leaving  the  other 

J.,  said:  **There  are  no  words  of  con-  surviving.     Collins  v.  Collins,  40  Ohio 

tingency,    such    as,  'if  they    shall    be  St.  353.      See  Jeefers  v.   Lampton,  10 

living    at    her  death,*   oi»  *to    such    of  Ohio  St.  loi. 

them  as  shall  be  living.*  'the  usual  and  The  distinclAon  between  a  gift  to 
proffer  phrases  to  constitute  a  condi-  such  children  as  shall  attain  twenty- 
tion  precedent,  but  a  direct  gift  of  all  one  and  a  gift  to  particular  persons,  on 
the  property  left  after  the  life  estate  their  attaining  that  age  is  this:  "You 
previously  carved  out.  The  difficulty  find  the  donee  in  one  case  is  settled  and 
arises  from  the  remaining  sentence,  fixed,  the  gift  is  made  to  him,  but  there 
which  is  a  proviso  containing  a  limita-  are  certain  words  which  express  con- 
tion  over  all  of  the  estate  thus  devised  tingencv  as  to  the  time  when  he  is  to 
to  the  children  respectively,  upon  the  take.  iThat  is  the  way  the  court  has 
contingency  of  either  of  them  dying  got  out  of  the  difficulty.  Vice- 
before  their  mother,  either  with  or  Chancellor  Shad  well  and  Chief  Jus- 
without  issue.  Although  this  is  in  the  tice  Best  said:  'We  have  found  the 
form  of  a  proviso,  yet  there  are  numer-  donee  and  we  have  only  got  to  ascer- 
ous  cases  in  which  a  limitation  thus  tain  the  time  when  he  Is  to  take.'  In 
expressed  has  been  held  to  qualify  in  the  other  case^'ou  have  not  found  the 
its  inception  the  interest  or  estate  be-  donee,  and  you  do  not  arrive  at  him 
fore  devised,  and  to  make  that  con-  until  the  period  arrives  at  which  he 
tingent  which   would   otherwise    have  shall  be  found." 

been  vested.     And   there  is  no  doubt  Wood  V.  C,  in  Holmes  v,  Prescott, 

that    if  the  eflfect  of  this  clause  is  to  10  Jur.,  N.  S.  507,' 572. 

limit  the  remainder  to  such  of  the  chil-  See  Price  v\  Hall,  L.  R.,  5   Eq.  39Q, 

dren  named   as   should   survive    their  402;    Rhodes   v.  Whitehead,  2    Dr.  & 

mother,    then    it    is    a   contingent  re-  Sm.  532;  Thomson  r.  Ludington,  104 

mainder.     And  this  is  the  construction  Mass.    193;   Olney  v.    Hall,  21    Pick, 

urged  on  behalf  of  the  petitioner.     But  (Mass.)    311.      Compare    remarks    of 

if,  on  the  other  hand,    it    can    be   re-  Stuart,  V   C,  in  Browne  r.  Browne,  3 

garded   as  a  devise  in  fee    to   the  five  Sm.  &  G.  568. 

children,  subject  to  be    divested   upon  Upon  this  question  the  leading  case 

a  condition  subsequent,  with  a  limita-  of  Egerton  r.  Earl  Brownlow,  4  H.  L. 

tion  over   on    the    happening   of  that  C as.  i,  is  of  interest  in  that  it  seems  to 

contingency,  then  the  children  named  have  been  held   in  that  case   for    the 

took   a    vested   remainder  in  fee;  the  first  time  that  a  contingent  gift  or  in- 

limitation  would  have  taken  effect,  if  at  terest  has  a  real  existence,  capable,  as 

all,  onl}'  as  an  executory  devise;  and,  much  as  a  vested  interest  or  estate  of 

as  the  contingency  never  happened,  the  being  operated  upon    by    a  condition 

fee  became  absolute."  subsequent,  and  being   made  to    cease 

A  testator  having  devised  his  farm  and  become  void.  The  Earl  of  Bridge- 
to  his  wife  for  life,  in  lieu  of  dower,  water  bv  his  will  devised  very  large 
and  all  his  household  goods  to  remain  real  estates  to  trustees  to  make  a  set- 
in  her  possession  during  her  lifetime,  tlement  according  to  the  limitations 
further  provided,  "at  the  death  of  my  mentioned  in  the  will.  One  of  these 
said  wife  the  real  estate  aforesaid,  and  limitations  was  ''to  Lord  Alford  for  and 
such  part  of  my  household  goods  as  during  the  term  of  ninety-nine  years, 
may  then  remam  unconsumed  and  un-  if  he  shall  so  long  live ;"  remainder  to 
expended,  I  give  and  device  to  my  two  trustees  during  his  life  to  preserve 
sons,  A  and  B  and  their  heirs.  If,  contingent  remainders;  "remainder  to 
however,  either  of  my  two  sons  should  the  use  of  the  heirs  male  of  his  body, 
die  leaving  no  children  at  their  decease,  with  remainder,  in  default  of  such  issua 
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to  the  use  of  C.  H.  C.  for  the  term  of  taking  effect  in  Lord  Alford's  life,  so 
ninety -nine  years,  if  he  shall  so  long  that  the  condition  subsequent  could 
live,  remainder  to  trustees  to  pre-  operate  upon  it.  Without  denying 
serve  contingent  remainders;  "re-  that  this  is  a  possible  view  of  the  mat- 
mainder  to  the  use  of  the  heirs  ter,  it  may  be  said  that  we  are  not 
male  of  the  body  of  C.  H.  C,  sub-  driven  to  it  in  order  to  give  the  pro- 
ject, nevertheless,  as  to  the  several  viso  the  effect  which  it  plainly  was 
uses  and  estates  so  to  be  limited  framed  to  have  as  contemplating  a 
to  Lord  Alford  and  C.  H.  C,  and  to  contingency  that  should  determine  an 
the  trustees  during  their  respective  existing  estate.  For  there  would,  in- 
lives,  and  to  the  heirs  male  of  their  dependent  of  Lord  Alford's  estate,  be  an 
'.'espective  bodies,  to  the  several  pro-  existing  remainder,  contingent  indeed* 
»isos  for  the  determination  thereof  and  in  two  ways  contingent,  both  con- 
hereinafter  contained."  The  testator  tingent  during  the  particular  estate 
then  declared  "that  in  the  settlement  and  subject  to^he  further  contingency 
to  be  made  pursuant  to^this  my  will,  of  the  dignity  not  being  acquired ;  a 
my  said  estates  are  not  to  be  limited  contingency  which,  if  operating  by 
successively  to  the  use  of  the  first  and  way  of  condition  precedent,  prevents 
(tthersons  of  Lord  Alford,  or  of  C.  the  remainder  from  arising ;  if  operat- 
I  I.e.,  in  tail  male,  but  to  the  heirs  ing  by  way  of  condition  subsequent 
male  of  their  respective  bodies,  in  the  destroys  that  remainder  or  causes  it  to 
wordsof  this  my  will,  it  being  my  in-  cease.'^  Per  Lord  Brougham,  p.  i68. 
tention  that  the  vesting  of  my  estates  **As  the  use  or  estate  was  only  to- 
in  the  heirs  male  of  their  respective  cease  or  be  void  on  the  given  event,  on 
bodies  shall  be  suspended  during  the  the  death  of  Lord  Alford,  before- 
lives  of  the  said  Lord  Alford  and  C.  which  time  it  could  not  vest,  as  it  was 
H.  C,  respectively."  The  testator  then  to  cease  and  be  void  before  it  had  evci^ 
provided,  "that  if  Lord  Alford  shall  existed,  it  has  been  contended,  and  the 
die  without  having  acquired  the  title  majority  of  the  learned  judges  have 
of  Duke  or  Marquis  of  Bridgewater  to  adopted  the  position  that,  by  reason  of 
him  and  the  heirs  male  of  his  body,  the  contingency,  the  words  "cease  and 
then,  and  in  such  case,  the  use  and  es-  be  void"  can  have  no  correct  and  ap- 
tate  hereinbefore  directed  to  be  lim-  propriate  application  to  the  use  and. 
ited  to  the  heirs  male  of  his  body  shall  estate  referred  to.  It  is  said  that  the 
cease  and  be  absolutely  void/'  There  use  and  estate  not  being  vested,  it  can- 
was  a  similar  proviso  as  to  Lord  Al-  not  cease  and  be  void,  and  consequent- 
ford  acquiring  such  title  within  five  ly  the  proviso  cannot  operate  as  a 
years  after  he  should  succeed  to  be  cesser  or  determination ;  and  that,  to 
Earl  Brownlow,  and  unless  he  did  so,  have  any  effect,  the  proviso  must  be 
the  testator  directed  that  the  estate  construed  as  a  declaration  that  the 
limited,  etc.  (as  before),  "shall  thence-  acquisition  of  the  prescribed  dig- 
forth  cease  and  be  absolutely  void;  nity  should  operate  as  a  condition 
and  my  real  estates  hereinbefore  de-  precedent  to  any  estate  arising  or 
vised  shall  thereupon  go  over  and  be  vesting ;  in  which  case  the  legality 
enjoyed  according  to  the  subsequent  or  illegality  of  such  condition  prece- 
uses  and  limitations  declared  and  di-  dent  is  immaterial.  .  .  .  It  seems 
rected  by  this  my  will,  as  if  the  said  to  me  that  the  expression  here  used 
Lord  Alford  were  actually  dead  with-  is  perfectly  correct  as  applied  to  the 
out  issue  male."  Lord  Alford  entered  gift  or  the  interest  made  or  created  by 
into  possession  of  the  estates,  but  died  the  limitation;  for  a  contingent  gift 
without  acquiring  either  of  the  titles,  or  interest  has  an  existence,  capable, 
leaving  an  heir  male.  Held^  that  the  es-  as  well  as  a  vested  interest  or  estate,  of 
tate  thus  created  in  favor  of  Lord  Al-  being  made  to  cease  and  become  void. 
ford's  heirs  male  was  not  affected  by  the  The  vesting  has  nothing  whatever  to 
proviso,  which  was  a  condition  subse-  do  with  the  question;  it  is  perfectly 
quent,  and  which  was  void,  as  being  immaterial.  In  the  one  case  a  contin- 
against  public  policy,and  therefore  that  gent  gift  or  interest  exists;  in  the 
the  eldest  son  of  Lord  Alford  was  en-  other  case,  an  actual  estate  exists ;  the 
titled  to  the  estates  as  heir  male  under  two  things  are  very  different,  but  each 
the  limitation.  "The  limitation  to  exists,  and  each  may  properly  be  made 
Lord  Alford  with  remainder  to  his  is-  to  cease  and  become  void.  And,  in- 
Bue  male  as  purchasers,  may  possibly  deed,  a  use  eo  nomine^  though  it  be 
be  regarded  as  an  entire  limitation,  and  only  inceptive,  inchoate,  or  potential^ 
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maj  be  properly  said  to  exist,  and  to  been  constructively  supplied  in  the 
cease  and  become  void,  as  well  as  a  use  present  case,  viz. :  'If  Lord  Alford 
clothed  with  the  actual  seisin,  or,  in  should  acquire/  etc.,  are  wanting ;  we 
other  words,  an  actual  estate.  Who  have  only  the  negative  words,  *i£  he 
can  deny  that  even  a  chance  may  ex-  should  die  without  having  acquired,' 
ist,  and  a  chance  be  made  to  cease  ?  etc.,  which  constitute  a  condition 
*'My  lords,  it  may  be  admitted  that  precedent  in  regard  to  the  accelera- 
it  was  the  object  of  the  proviso  and  tion  of  the  posterior  uses,  but  a  condi- 
the  intention  of  the  testator  that  the  tion  subsequent  as  regards  the  prior 
use  of  the  estate  to  the  heirs  male  of  use  to  the  heirs  male  of  Lord  Alford. 
Lord  Alford  should  not  effectually  Take  the  words  as  they  stand,  and 
vest  at  his  death,  otherwise  than  in  the  then,  according  to  their  prima  facie 
event  of  his  having  acquired  the  title  and  technical  import,  what  the  testa- 
of  Duke  or  Marquis  of  Bridgewater.  tor  says  is  this,  not  that  an  estate  to 
But  it  should  be  observed  that  that  ob-  the  heirs  male  is  to  arise  on  a  given 
ject  and  intention  would  be  equally  contingency,  which  would  be  a  condi- 
accomplished  by  construing  the  tion  precedent ;  but  that  an  estate  pre- 
condition, if  valid,  a  condition  sub-  viously  directed  to  be  limited  to  the 
sequent.  But  it  seems  to  be  fur-  heirs  male  should  cease  on  a  given 
ther  contended,  not  only  that  such  contingency,  which  is  a  condition  sub- 
was  the  intention  of  the  testator,  sequent,  as  little  are  we  authorized  ( I 
but  that  the  effect  of  the  proviso  was  conceive)  to  supply  the  affirmative 
that,  from  the  very  necessity  of  the  words  above  mentioned,  as  we 
case,  the  use  or  estate  to  the  heirs  should  be  authorized  to  supply  the  col- 
male  of  Lord  Alford  could  not  vest  at  lateral  limitation  *until  B  shall  return 
his  death  otherwise  than  in  the  event  from  Rome'  in  the  example  just  given 
of  his  having  acquired  the  titleof  Duke  of  a  conditional  limitation  by  the 
or  Marquis  of  Bridgewater ;  and  that  learned  editor  of  Gilbert  on  Uses.  To 
therefore  the  proviso,  coupled  with  the  do  so  would  be  to  translate  the  testa- 
limitation  to  which  that  proviso  re-  tor's  language  into  words  of  a  differ- 
lates,  virtually  amounts  to  two  condi-  ent  legal  import,  and  thereby,  as  I 
tions  precedent,  such  as  these:  *If  shall  presently  endeavor  to  show. 
Lord  Alford  should  acquire  the  title  defeat  instead  of  effectuate  his 
of  Duke  or  Marquis  of  Bridgewater,  intention.  The  mere  fact  that 
then  to  his  heirs  male;  but  if  he  should  if  the  condition  determines  the 
not  have  acquired  that  title,  use  at  all,  it  must  determine  if 
then  over  ;*  which  is  what  is  l)efore  ever  it  could  vest  even  in  inter- 
commonly  called  a  contingency  est,  does  not  show  that  it  was  a  condi - 
with  a  double  aspect ;  and  that,  tion  precedent ;  it  may  virtually  have 
consequently,  the  proviso,  as  regards  the  effect  of  a  condition  precedent  in 
the  use  to  the  heirs  male  of  Lord  Al-  this  respect,  without  being  a  condition 
ford,  is,  in  fact,  a  condition  precedent,  in  its  form,  or  of  the  nature  of  one, 
and  attended  with  the  incidents  of  a  and  without  being  attended  with  the 
condition  precedent.  This  reasoning,  incidents  of  a  condition  precedent, 
however,  appears  to  me  to  be  falla-  "My  Lords,  it  appears  to  have  been 
cious,  and  little  short  of  confounding  assumed  that,  according  to  the  defini- 
things  which  are  essentially  different,  tion,  and.  indeed,  according  to  the  im- 
For,  as  the  very  learned  editor  of  Gil-  port  of  the  very  term  itself,  a  condi- 
bert  on  Uses  (page  177)  observes,  tion,  to  be  a  condition  subsequent, 
*The  distinction  is  very  refined,  but  is  must  necessarily  be  a  condition  to  de- 
certainly  well  established,  that  if  an  feat  a  use  or  estate  subsequently  to  its 
estate  be  limited  to  A  until  B  return  having  become  actually  vested,  that  is, 
from  Rome,  and  after  B's  return,  to  vested  in  interest  at  least.  It  is  true, 
C,  the  limitation  to  C  is  a  good  con-  indeed,  that  ordinarily  the  use  or  estate 
tingent  remainder;  whereas,  if  the  es-  which  is  defeated  by  a  condition  sub- 
tate  is  limited  to  A  for  life,  with  a  sequent  has  become  vested  before  the 
proviso  that  if  B  return  from  Rome  time  when  the  condition  defeats  it;  and 
the  estate  shall  go  to  C,  in  this  case  it  may  be  admitted,  at  least  for  the 
the  limitation  to  C,  although  precisely  sake  of  argument,  that  one  reason  why 
the  same  as  the  former  in  effect,  is  not  a  condition  subsequent  was  so  called, 
a  remainder,  but  what  is  generally  is  that  it  is  a  condition  which  ordina- 
termed  a  conditional  limitation.'  The  rily  defeats  a  use  or  estate  subsequently 
very    affirmative   words    which  have  to  its  vesting.    But  although  this  may 
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A  vested  remainder  subject  to  a  divesting  contingency,  has,  until 

the  contingency  happens,  ail  the  incidents  of  an  indefeasible  in- 
terest;'  if  the  contingency  never  happens  or  becomes  impossible,, 
the  estate  becomes  absolute.* 

b.  Remainders  to  a  Class — (See  also   Estates,  vol.  6,  p. 
875;''  Legacies  and  Devises,  vol.   13,  p.   7;*  Wills).— In 

the   absence   of   a   contrary   intent,   a   remainder   limited   to  a 

be  one  circumstance  from  which  it  distinctions  between  a  contingent  re- 
may  have  derived  its  name,  yet  its  mainder  and  a  vested  remainder  sub- 
nature  is  not  necessarily  restricted  to  ject  to  a  divesting  contingency  is  that 
the  thing  from  which  it's  name  is  de-  the  former  is  subject  to  be  defeated  by 
rived.  Although  the  condition  may  reason  of  the  failure  of  the  particular 
have  received  that  name  because  such  estate,  while  the  latter  is  not.  Price  v. 
an  operation  is  ordinarily  incidental  to  Hall,  L.  R.,  5  Eg.  3c»;  Browne  o. 
it,  yet  even  if  this  were  the  only  reason  Browne,  3  Sm.  &  G.  5TO.  A  vested 
why  the  condition  was  entitled  a  con-  remainder  subject  to  a  divesting  con- 
dition subsf^quent,  that  fact  would  not  tingency  is  freely  alienable.  Wain- 
prove  that  in  all  cases  the  use  or  es-  wright  v.  Sawyer,  150  Mass.  168;  Jef- 
tate  to  be  defeated  must  be  actually  ers  t'.  Lampson,  10  Ohio  St.  loi; 
vested  before  the  condition  operates.  Watson  v,  Cressey,  79  Me.  383,  and 
But  there  is  another  reason  why  a  con-  has  been  held  subject  to  levy  and  sale, 
dition  subsequent  may  have  received  Lufburrowv.  Koch,  75  Ga.  44S. 
that  name.  A  condition  may  be  called  2.  Blanchard  r.  Blanchard,  i  Allen 
precedent  when  it  precedes,'  and  be-  (Mass.)  223;  Fitz water's  Appeal,  94  Pa. 
cause  it  precedes,  the  words  of  gift;  St.  141;  Fields  v.  Whitfield,  loi  N. 
and  a  condition   may  be  called  suDse-  Car.  30^. 

quent  when  it  follows,   and   because   it  A  will  gave  property  to  a  daughter, 

follows,  the  words    of    gift,    whether  and  provided  that  in    case  she   should 

that  gift  is  vested  at  the  time  when  the  die  **single,"  all  the  property    left   her 

condition  (which  follows  it)  is  to  oper-  should     go    to      A,    and    that    if   A 

ate   or    not.      Regularly    a    condition  should  die  before  the    daughter,  **then 

precedent  does    in   form   precede,  and  the  disposal  of  the  property  is   left   to 

a  condition  subsequet  does  in  form  fol-  the    said     daughter.**    The     daughter 

low  the  words  of  gift;  and  in  all   cases  married     while    A    was    alive.    Held 

a  condition   precedent   does,    in    sub-  that,  upon  her  marriage,  the    property 

stance,    and   by  construction,  at  least,  vested   in    her    absolutely.    Davison  & 

precede  the  gifit,  and  a  condition  sub-  Appeal,  i  Pa.  Supr.  Ct.  Cas.  185;  16  AtL 

sequent  does,  in  substance  and  by  con-  Rep.  598. 

struction,  at  least  follow  the  giR;  for,  Where  a  remainder  is  given  to  a 
if  the  gift  is  to  arise  upon  a  condition,  certain  child  and  any  other  child  or 
such  condition  must  in  substance  pre-  children  that  his  mother  may  thereafter 
cede  the  gift;  and  if  the  gift  is  to  be  have,  with  a  provision  that  the  prop- 
defeated,  or  the  use  or  estate  is  to  erty  shall  go  to  other  persons,  in  case 
cease  or  determine  by  the  condition,  of  the  death  of  such  child  or  children 
such  condition  must  in  substance  fol-  under  lawful  age  without  leaving  any 
low  the  gift:  the  gift  in  the  latter  case  descendant,  after  the  death  of  the 
must  have  an  existence  antecedent  to  mother  without  leaving  any  other 
the  operation  of  the  condition  which  child,  the  child  first  named,  on  reach- 
is  to  defeat  it,  or  cause  it  to  cease  or  ing  the  age  of  twenty -one  years,  has  an 
determine."  Per  Lord  Truro,  p.  182-  absolute  estate.  Thompson  v,  Ballard, 
187.  7oMd.  10. 

1.  Lang  V.  Prescott,  144  Mass.  505;  When  a  prior  estate  is  vested    by  a 

Blanchard    v,     Blanchard,     i      Allen  devise,  but  subject  to  be  divested  upon 

(Mass.)  223;  Watson  v.  Cressey,  79  Me.  the  happening  of   a    contingency,    the 

383;  Wainwright  v.  Sawyer,  150  Mass.  contingency  must  take  place    literally* 

16^;  Lufburrow  v,  Koch,    75    Ga.    448.  or  the  prior  estate  will  not  be  divested. 

See  Mercantile  Bank    v,    Ballard,    83  Illinois  L.  &  L.  Co.  v.  Bonner,  75  IlL 

Ky.  481;  Hills  V.  Barnard   (Mass.),  25  315. 

N*.  E.  Rep.  96;  9  L.  R.  A.  211.  S.  Vol.  6,  p.  890. 

One  of  the  most  important  practical  4.  Vol.  13,  p.  6a 
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class  vests  in  such  of  the  objects  as  are  in  essi\  :.!id  answer 
the  description  at  the  death  of  the  testator  or  the  delivery 
of  the  deed,  subject  to  open  and  let  in  those  afterwards  bom 
before  the  determination  of  the  particular  estate.*  If  none 
of  the  class  are  in  esse  the  remainder  vests  in  the  objects  as 
they  come  in  esse,  during  the  continuance  of  the  particular 
estate.*  But  in  either  case  those  born  after  the  determination  of 
the  particular  estate  will  be  excluded.'  The  principle  is  equally 
applicable  to  gifts  to  children  or  more  remote  relatives,  as  grand- 
children, brothers,  sisters,  nephews,  nieces  and  cousins;*  but  in 

1.  Hawkins  on  Wills  **j2\  Theobald  Vt.  395.     "There  is  no  doubt  but  that 

on  Wilis  344;  3  Jarman  on  Wills  (5th  upon  an  ordinary  limitation  by  wa^' of 

ed.)    *i67;    2    Redf.    on    Wills    *ii;  remainder  to  a  class,  as  children,  grand - 

O'Hara,  Int.  of  Wills.  289;  Smith  Ex.  children,  etc.,  all   who    come  in   esse 

Int.,  ^  704;  Minnich  v.  Batdorfif,  5   Pa.  before  the  particular  estates  end,  and 

St.  503;  Ross  V,  Drake,  37  Pa.  St.  375;  the  limitation  takes  effect  in  possession, 

Ballard  v,  Ballard,    13  Pick.  (Mass.)  are  to  be  let  in  and  take  a  vested  es- 

41  ;  Porr  i\  Considine,  6  Wall.  (U.  S.)  tate  as  soon  as  they  come  in  esse,  and 

458;  Moore  v,  Dimond,    5  R.  I.  129;  that  they  and  their  representatives  will 

Rudebaugh  v.  Rudebaugh,  72  Pa.  St.  take  as  if  they  had  been  in  esse  at  the 

271;  Lane  V.  Brown,  20  Hun  (N.  Y.)  testator's    death.     This   is  settled   by 

382;  Walters  x',  Crutcher,  15  B.  Mon.  Baldwin  v.  Carver,  i   Cowp.  309;   Roe 

(Ky.)  2;  Turner  v,  Patterson,  5  Dana  v,  Perryn,  3  T.  R.  484;  Doc  v  Dorrcll, 

(Ky.)  296;    Goodwin  V.  Goodwin,  ^  5  "r*  ^-  518;  Meredith  v.  Meredith,  10 

Ind.  584;  Richey  v.  Johnson,  30  Ohio  East  303  and  Right  v,  Creber,  5  Bar. 

St.    288;  Walker    v.    Johnston,  70  N.  &  Cres.  866."     Bayley,  J.,  in    Doe.   d. 

Car.  576;  Nichols  v.  Denny,  37  Miss.  60;  Long  v.  Prigg,  8  B.  &   C.   235. 

Crosby  v.  Smith,  3  Rich.  Eq.  (S.  Car.)  8.  Smith  Int.  Ex.  §  704;  Ayton  v.  Ay 

244;  Hills  V,  Simonds,  125  Mass.  536b  ton,  i  Cox  327. 

So,  as  to  l>equests  of  personalty.  "For  a  similar  rule  to  that  which 
Jones*  Appeal,  5  R.  I.  129;  Ward  v.  applies  to  an  entire  property  limited  in 
Tompkins,  30  N.  T.  Eq.  3;  Barnum  v,  remainder  to  one  person,  requiring  that 
Barnum,  42  Md.  251;  2  Jarman  on  it  should  vest  before  that  period,  ap- 
Wills  (5th  ed.)  *I56.  plies  to  the  individual  share  of  any 
Where  land  deeded  to  a  person  for  property  limited  to  a  class  of  persons, 
life  with  remainder  to  his  children  by  The  application,  however,  of  such  a 
his  wife  and  to  their  heirs  and  assigns  rule  to  the  vesting  of  the  individual 
forever,  is  sold  in  the  lifetime  of  said  shares,  after  the  aggregate  property 
person  for  the  support  of  the  children  has  vested  in  some  one  of  the  class, 
already  born,  the  estate  of  the  after-  must  depend  on  different  reasons  from 
born  children  which  vests  in  them  up-  those  above  mentioned  in  relation  to 
on  their  birth,  is  not  affected  by  such  an  entire  property  limited  in  remain- 
aale,  inasmuch  as  the  title  of  the  other  der  to  one  person;  since  there  is  a  ten- 
children  was  subject  to  be  divested  to  ant  of  the  freehold,  and  there  is  an  un- 
the  extent  that  there  might  be  after  interrupted  connection  between  the 
born  children.  Graham  v,  Houghta-  particular  estate  and  the  remainder, 
lin,  30  N.  J.  L.  552.  The  application  of  the  rule  to  the  vest- 
In  Tennessee  the  rule  seems  to  be  ing  of  the  individual  shares,  in  the 
reversed,  and  in  the  absence  of  a  con-  given  case,  appears  rather  to  be 
trary  intent  the  class  is  not  ascertained  grounded  upon  a  principle  of  con- 
till  the  death  of  the  life  tenant.  Par-  venience  and  to  be  analogous  to 
Ish  T'.  Groomes,  i  Tenn.  Ch.  581.  those  cases  of  personal  estate  be- 
S.  Smith  Ex.  Int..  ^704;  2  Jarman  on  queathed  to  a  class  of  persons,  in 
Wills  f5th,  ed.)  167;  Ayton  t/.  Ayton.  i  which  those  alone  are  admitted  who 
Cox  327;  Ross  V,  Adams,  4  Dutch.  (N.  come  in  esse  before  the  period  of 
.)  160;    Cote  V.  Von  Bronnhorst,    41  distribution.'' 
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a.   St.   243;   Cooper  v,  Hepburn,    15         Smith  Ex.   Int.,  $  704,  705. 
Gratt.  (Va.)  559;  Olmstead  v.  Dunn,        4.  Hawkins  on  Wills  *73;  3  Tarmaii 
:  2   Ga.  850;  Gourley  v.  Woodruff*  43    on  Wills  (5th  ed.)  *i6oi  Temer,  L.  ]^  in 
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regard  to  bequests  to  other  classes  or  objects,  the  tendency  of 
the  decisions  seems  to  be  to  confine  the  gift  to  such  persons  as 
answer  the  description  at  the  death  of  the  testator.* 

c.  Remainders  After  an  Estate  Tail. — A  remainder 
limited  on  an  estate  tail,  without  reference  to  a  failure  of  issue  at 
any  particular  time,  and  without  requiring  the  concurrence  of 
any  collateral  contingency,  is  strictly  and  properly  a  vested  re- 
mainder ;  such  a  remainder  is  distinguished  from  contingent 
remainders  of  the  first  class,*  by  the  fact  that  though  the  failure 
of  issue  may  not  happen  till  a  very  distant  period,  and  though  it 
IS  entirely  uncertain  when  it  will  happen,  yet  a  failure  at  some 
time  or  other  is  considered  sure  to  happen.*  The  fact  that  such  a 
remainder  may  be  barred  by  a  common  recovery  or  deed  pro- 
vided by  statute  in  lieu  thereof,  merely  affects  it  with  a  divesting 
contingency  and  does  not  affect  the  question  of  vesting.*  But  if 
the  remainder  be  limited  to  take  effect  on  the  regular  expiration 
of  an  estate  tail  by  reason  of  a  failure  of  issue  at  a  particular 
time,  as,  for  instance,  at  the  death  of  the  tenant  in  tail,  it  will  be 
contingent.**  In  many  States,  estates  tail  are  abolished  by 
statute,  and  words  which  formerly  created  such  interests  now 
create  a  fee  simple ;®  in  some,  the  estate  tail  is  converted  into  a 

Baldwin  v,  Rogers,  3  D.  M.  &  G.  649,  4.  Gray's  Perpetuities,  §  112. 

656;   Balm   V,  Balm,  3  Sim.  492;  De-  5.  Smith     Ex.     Int.,    f    194,    citing 

vlsme  V.  Mello,  i  B.  C.  C.  537 ;  Doe  d.  Driver  d.  Edgar  v,  Edgar,  Cowp.  Rep. 

Stewart  t/.  Sheffield,  13  East  526.    See  379;  Fountain  r.  Gooch,  4  Bac.  Abr. 

Shultleworth  v.  Grears,  4  My.  &  Cr.  (5th  ed  )   262,  tit.   Legacies  and  De- 

35;  Cort  V.  Windsor,  i  Coll.  320;  In  re  vises    (D);  also  state    Fearne's    Cont 

Partington's  Trust,  3  Gif.  378;  Leake  Rem.  427. 

V.  Robinson,  2  Mer.  363.  **If,  therefore,  land  be  limited  to  A 

1.  2  Jarman  on  Wills  (5th  ed.),  *i6o;  and  the  heirs  of  his  body,  and  if  A 
Theobald  on  Wills,  264.  280.    See  also  die  without  leaving  issue  of  his  body 

2  Jarman  on  Wills  (5th  ed.,  by  Ran-  living  at  his  decease,  to  C  in  fee,  the 
dolph  and  Talcott),  ch.  28,  note  16,  failure  of  issue  of  A  may  take  place 
ch.  29,  note  34.  either  on  the  death  of  A  or  at  a  subse* 

Turner,  L.  J[.,  in  Baldwin  v,  Rogers,  quent  time.     In  the  proposed  case,  it  is 

3  D,  M.  &  G.  649,  657,  expressed  the  intended,  that  if  the  estate  tail  expire 
opinion  that  gifts  to  next  of  kin  were  in  consequence  of  there  being  no  issue 
subject  to  open  up.  Upon  this  point  able  to  inherit  it  at  A's  decease,  C 
as  well  as  upon  the  question  how  far  shall  have  the  land ;  but  that  if  it  ex- 
gifts  to  more  remote  relations  than  pire  in  consequence  of  such  issue's  be- 
those  specified  in  text,  are  subject  to  ing  alive  at  the  decease  of  A,  and 
open,  the  authorities  do  not  agree,  afterwards  failing,  C  shall  not  have 
For  further  discussion  see  Wills.  the  land.    Now,  during  A's  life  it  is 

Transmisalblllty. — In    cases     falling  uncertain  in  which  of  these  modes  the 

within  the  rule,  the  interest  of  a  mem-  estate  tail  will  expire ;  the  remainder, 

ber  of  the  class,  who  dies  before  the  therefore,  evidently  depends  on  a  con- 

perlod  of  distribution  being  vested,  is,  tingent  determination  of  the  preced- 

of  course,  transmissible.    2  Jarman  on  ing  estate."     Fearne's  Cont.  Remain - 

Wills   (5th  ed.),  *I57,  158,  citing  At-  ders  5,  note  (d),  per  Butler, 

torney  Gen'l  t/.  Crispin,  i   B.  C.  C.  6.  Stimson's  Am.  Stat.  Law,  ^  1313; 

386;  Devisme  r.  Mello,  i  B.  C.  C.  537;  New  Tork^  Rev.  Stat.,  pt.  2,  ch.  i,  $  2; 

Middleton  t^  Messenger,  5  Yes.  136.  Indiana^    Rev.     Stat.    1881,    f    2958; 

See  also   Ballard  t*.  Ballard,  18  Pick.  Michigan^  Ann.    Stat.  1882.    ^    55x91 

(Mass.)  44.  Wisconsin y  Rev.    Stat   1878,  ^^    2027, 

2.  See  infra^  this  title,  ^  I,  3,  a,  (i).  2028;  Minnesota^  Gen.  Stat.  1878,  ch. 
S.  Smith  Ex.  Int.,  §§  192-193.  45,  §  3;    Virginia^  Code  1873,  ch.  112; 
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life  estate  in  the  first  donee  with  remainder  in  fee  to  the  person 
to  whom  the  estate  would  pass  at  common  law  on  his  death  ;^  or 
to  the  children  of  the  first  donee  as  tenants  in  common.^  Under 
this  legislation,  it  would  se^m  that  a  remainder  after  an  estate 
tail  is  void,  except  in  those  States  in  which  a  remainder  may  be 
limited  after  a  fee,  in  which  case  it  will  take  effect  as  a  contin- 
gent limitation  upon  a  fee  should  the  first  taker  die  without  issue 
living  at  the  time  of  his  death.* 

d.  Limitations  in  Default  of  Appointment.— A  limitation 
in  default  of  appointment,  is  a  sentence  in  which  an  estate  is 
limited  to  a  person,  in  case  of  the  non-exercise  of  a  power  of  ap- 
pointment, and  the  effect  of  which  is  to  create  a  vested  interest, 
subject  to  be  defeated  by  the  exercise  of  the  power.* 

e.  UNDER' What  Circumstances  Particular  Words  and 
Phrases  will  be  Held  to  Create  a  Vested  Interest. — 
See  Wills. 

/.  Of  the  Rule  that  an  Interest  will  be  Held  to  be 
Vested  Rather  Than  CONTiNCENT.-^See  Wills. 

g.  Under  What  Circumstances  a  Contingency  Affect- 
ing One  of  a  Series  of  Limitations  will  be  Held  to 
Affect  All. — See  Wills. 

A,  Construction  of  Divesting  Clauses. — Sec  Wills. 

^9;   IVest    Virpnia^  Rev.  Stat  1878,  S.  See  AVa;  Tarh^  Rev.  Stot.,  Pt.  2, 

ch.    83,   f  9;  North    Carolina^    Code  ch.  i,  Tit  2,  §  4;  Indiana^  Rev.  Stat. 

1883,   f    1325;  Kentucky^    Gen.    Stat.  1881,   ^  3958;    Michigan^   Ann.    Stat. 

1873,  ^^'  ^3«   >^<    If  k    8;    Tennessee,  1882,  f   5520;   California,  Civ.    Code, 

Code,  188^,  ^    2813;  California,  Civil  §    5764;  Dakota,    Civ.    Code,    $221; 

Code.  (  5763; />a>0/ir,  Civil  Code,  §  220;  Virginia,  Co6e    1873,   ch.   xi2,    f    o; 

Alabama,  Code,  1876,  f  2179;  Missis-  West    Virginia,  Rev.  Stat    1878,  ch. 

sip^i,  Code,   1880,    f    1 190;     Florida^  82,^9;  Kentucky,  Gen.  Stat.  1873,  ch. 

Dig.    1S81,    art    92,4    11;    Missouri,  63,  Art.  i,  §  8. 

Rev.  Stat  187c),  ^  3940.  So  in   Georgia,  where,  if  an  estate 

In  Pennsylvania  estates  tail  are  tail  would  be  implied,  by  common  law 
good  if  created  before  1855  until  rules  of  construction,  a  life  estate  Is 
docked  by  deed  as  provided  by  stat-  created  in  the  first  taker,  with  re- 
nte, if  created  after  that  date  words  mainder  over  in  fee  to  his  children  and 
which  would  create  an  estate  tail  at  their  descendants ;  if  none,  the  re- 
common  law  are  construed  under  the  mainder  over  in  fee  takes  effect  to  the 
act  of  Apr.  27. 1855,  ^  't  Laws  of  Penn-  beneficiaries  intended  by  the  maker  of 
sylvania,  1855,  p.  368,  to  create  a  fee  the  instrument  Georgia  Code  1882,  § 
simple.  2250. 

1.  Stimson^s  Am.  Stat.  Law,  1313;  Compare  supra,  ^  \,  i,  b, 

Vermont,   Rev.    Law    1880,     f    1916;  In  States  in  which  the  tail  is  good 

Illinois,  Rev.  Stat.,  ch.  30,  f  6;  MiS'  until    docked  by    the    mode  provided 

souri.  Rev.  Stat.  1879,  ^  3941;   Arkan-  by  statute,  and  there  is  no  act  provid- 

sas,  Difi.  1884,  f  643;   Colorado,  Gen.  ing    that   words  creating  at  common 

Stat.  1S3,  (  203.  law  a  fee  tail  shall  be  construed  a  fee 

S.  Stimson*s  Am.  Stat.  Law,  ^  1313;  simple,   there   would    seem   to   be    no 

Connecticut,   Rev.   Stat.  1875,  Tit.  18,  reason  to  doubt  that  a  remainder  may 

ch.   6,   (  3 ;  New  Jersey,    Rev.  Stat,  be  limited  after  an  estate  tail  as  at  com- 

^877,    Descent,    11;   Okio,  Rev.    Stat,  mon  law. 

1880,    §    4200;    New    Mexico,    Comp.  4.  Smith  Ex.  Int.,  §115;  /»r^Kenyon 

Laws,  1884,  i  I433-  (R*  I-)  30  Atl.  Rep.  294;  Grosvenor  v. 

For  fiither  discussion  of  Estates  Tail  Bowen,  15  R.  I.  549;  Rhodes  r.  Shaw 

see  Estates,  vol.  6,  p.  879.  (N.  J.),  11  Atl.  Rep.  116;  Sandford  tf» 
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8.  Contiiigent  Semainden — a.  Classification — (i)  Feame*s 
Division. — For  convenience  Fearne  divides  remainders  into  four 
classes : 

I.  Where  the  remainder  depends  entirely  upon  a  contingent 
determination  of  the  preceding  estate  itself;  as  if  A  makes  a 
feoffment  to  the  use  of  B,  till  C  returns  from  Rome,  and  after, 
such  return  of  C  then  to  D  and  his  heirs. 

II.  Where  the  contingency  on  which  the  remainder  is  to  take 
effect,  is  independent  of  the  determination  of  the  preceding 
estate  ;  as  if  a  lease  be  made  to  A  for  life,  remainder  to  B  for 
life,  but  if  B  dies  before  A  remainder  to  C  for  life. 

III.  Where  the  remainder  is  limited  to  take  effect  on  an  event 
which  though  sure  to  happen  some  time  or  other,  yet  may  not 
happen  till  after  the  determination  of  the  particular  estate  ;  as  if 
a  lease  be  made  to  J  S  for  life  and  after  the  death  of  J  D  the 
lands  to  remain  over  to  another  in  fee. 

IV.  Where  a  remainder  is  limited  to  a  person  not  in  being  or 
not  ascertained  at  the  time  when  such  limitation  is  made  ;  as  if 
a  lease  be  made  to  one  for  life,  remainder  to  the  right  heirs  of 
J  S  who  is  living,  or  to  the  first  son  of  B  who  has  no  son 
then  born ;  or  if  an  estate  be  limited  to  two  for  life,  remainder 
to  the  survivor  of  them  in  fee.* 

Blake,  45  N.  J.  Eq.  247 ;  Williamson  v.  "  It  must  be   particularly  observed^ 

Holmes,  4   Rich.  Eq.   (S.  Car.)   47c ;  that,  in  the  first  class,  the  remainder 

Hawley  v.  James,  5  Paiffe  (N.Y.)  318;  depends  entirely  on  a  contingent  de- 

Scofield  7;.  Olcott,  120  In.  362.  termination  of  the  preceding  estate; 

Under  3  New  Tork  Rev.  St.  (7th  for  it  has  been  shown  that  a  remain^ 
ed.),  p.  2176,  $  I3,defininga**vested  re-  der  may  be  limited  on  a  contingent  de- 
mainder**  to  be  one  where  there  is  a  termination  of  the  particular  estate,, 
person  in  being  who  would  have  an  and  yet  be  vested,  so  long  as  it  is  also 
immediate  right  to  the  possession  upon  capable  of  taking  effect  in  possession 
the  ceasing  of  the  precedent  estate,  a  on  the  certain  expiration  of  that 
devise  in  trust  to  pay  the  income  of  a  estate,  without  regard  to  any  col- 
fund  to  D  for  life,  and  so  much  of  the  lateral  contingency  ( Compare  supra, 
principal  as  shall  be  necessary  for  his  this  title,  f  1,  2,  a).  In  the  second 
support,  the  residue,  after  the  death  of  and  fourth  classes  of  contingent  re- 
D,  to  go  to  J,  vests  a  remainder  in  },  mainders,  the  remainder  may  be  lim« 
which  does  not  fail  by  the  death  of  }  ited  on  the  certain  expiration  of  such 
in  D's  lifetime,  but  upon  the  termina-  estate ;  but  yet  it  is  contingent  in  re- 
tion  of  the  life  estate  goes  to  T's  rep-  spect  to  the  person  of  the  grantee,  or 
resentatives.  Van  Axte  v,  Fisher,  4  in  regard  to  some  collateral  events 
N.  Y.  Supp.  173.  constituting    a    condition     precedent 

So  a  devise  to  a  person  after  the  which  must  be  fulfilled  before  the  re- 
payment of  debts  and  legacies  confers  mainder  would  be  capable  of  taking 
an  immediately  vested  estate.  Scofield  effect  in  possession  or  enjoyment.  And 
V.  Olcott,  120  111.  362 ;  Little's  Appeal,  though,  in  the  third  class,  the  event, 
117  Pa.  St.  14.  when  viewed  by  itself,  is  not  contin* 

A  power  of  appointment  may  be  ex-  gent  because    it    must    happen  some 

tinguished  by  a  conveyance  in   which  time  or  other,  yet  the  remainder  does 

the  remainder- man  and  the  devisee  of  not  depend  on  the  mere  occurrence  of 

the  power  join.     Grosvenor  v.  Bo  wen,  that  event  irrespective  of  any  particu- 

15  R.  I.  549.  lar  time,  but  on  the  fact  of  its  occur- 

I.   Smith     Ex.     Int.,      ^^     18^-187;  ring  before  the  expiration  of  the  pre- 

Feame*6  Cont.  Rem.  5*9 ;  Challis^Real  ceding  estate,  which  is  strictly  a  con* 

,  Prop.  98-106.  tingency.     And  hence  all  the  kinds  of 
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In  regard  to  the  first  class  it  should  be  observed  that  B  takes 
an  estate  for  his  own  life  which  may  be  determined  either  by 

the  death  of  B  or  the  return  of  C,  but  it  is  only  in  the  event  of 
the  latter  determination  that  D's  remainder  is  limited  to  take 
effect.  Until  C*s  return,  D's  remainder  is  contingent  because 
should  B*s  estate  determine  by  his  death  before  the  return  of  C, 
D  would  not  be  duly  qualified  to  take.^     Furthermore,  inasmuch 

contingent    remainders,    even    where  Est.  70,  as  well  as  by  the  fact  thai  Wil- 

they  are  limited  on  the  certain  expira-  les,  C.  J.,  in  Parkhurst  v.  Smith,  Wil- 

tion  of  the  particular  estate,  do,  ac-  les   Rep.    337,    expressly    stated    that 

cording    to  the    foregoing  definition,  there  were  but  two  sorts  of  contingent 

strictly  depend  on  a  contingency  irre-  remainders:  (i)  where  the  person    to 

spective  of  their  own   duration.     The  whom  the  remainder  was    limited   was 

several  kinds  ma^  all   be  combined  in  not  in  tsse^  (3)  where  the  commence- 

the  same  limitation,  as  in  the  case  of  a  ment  of  the  remainder  depended  upon 

limitation  to  A,  till   B    returns  from  some  matter  collateral  to  the  determi- 

Rome,  and  after  the  return  of  B  and  C  nation  of  the  particular  estate,   thereby 

from  Rome,  and  the  death  of  D,  to  the  omitting  Fearne's  first   class,   and   by 

sons  of  A,  in  tail  male,  who  shall  first  the  further    fact    that    that    case    was 

or    alone   attain   the  age   of  twenty-  clearly  decided  without  regard  to  the 

one   years."      Smith    Ex.   Int.   ^  180-  existence  of  such  a  class.    On  the  other 

191.  hand  Smith  (Ex.  Int.  $  258)   sustains 

1.  Challis*  Real  Prop.  99;  Fearne^s  the  accuracy  of  Fearne*s  classification 

Cont.  Rem.  5,  and  note   (i.)  by  Butler,  with  great  ability  even  against  the    au> 

Preston  severely    criticises  Fearne's  thority  of  the  House  of  Lords.      The 

first  class  of  contingent  remainders,  on  truth  seems  to  be   that   D's   remainder 

the  ground  that  the  contingency  which  in  the  above  illustration  is  subject    to 

affects  the   remainder  consists    in   the  two  contingencies:  (i)   that  C  return, 

fact  that  C  may  never  return,  and   not  (2)  that  he  return  in  the  lifetime   of  B. 

in   the   fact   that  the  particular  estate  In  other  words,  not  only  in  it  uncertain 

may     determine     before    that     event,  whether  the  event  upon  which  the  re- 

**Should  the  possession  fall,  as  it  may  mainder  depends    will    determine  the 

before  the  event  shall  arise  (viz.,  C's  preceding  estate,  but  whether  that  event 

return),  the  donee  of   the    remainder  will  ever  happen,  and  in  the  existence 

would  not  be  entitled  to  the  possession  of  this  double    contingency    it    differs 

immediatelv.    Therefore,  and   because  from  remainders  of  the  other  classes, 

the  rise  of  that  event  is  uncertain,  and  It  therefore  seems  rather  captious    to 

may  not  happen,  the  remainder  limited  treat  the  two  distinct  contingencies   as 

to  take  effect  on  that  event,   must   nee-  identical.     The  controversy  is    perhaps 

essarily  be  contingent.     It  is   not   the  not  of  much    practical    interest   since 

event  which  is  to  determine  the   pre-  the  classification  is  so  firmly  imbedded 

ceding  estate,  but  the  event  which  is  to  in  the  literature  of  the  profession  that 

give  effect  to  the  remainder  which  dis-  it  cannot  be  ignored, 

tinguishes  a  vested  remainder  from  one  Remainders    of    First    Glass    DlatlB- 

which    is     contingent.      Though     the  galthed  from  Conditional  Limitations. — 

event    on  which  the   preceding  estate  Remainders    ot    this  class  differ  from 

is  to  determine,  be  the  same   event    as  conditional  limitations  after  a  life  estate 

that  on  which  the  remainder  is  to  com*  to  which  they  bear  a  superficial  resem- 

mence,  still  the  remainder  is  not  con-  blance,  in  that  the  former  are  limited  to 

tingent.   because  the   preceding   estate  commence  where  the  first  estate  is,  by 

is  to  determine  on    a   contingency   but  the  very  nature  and   extent  of  its  orig- 

because  the  remainder  is  to  commence  inal  limitation,  to  expire  or  determine*, 

on  that  event.*'     i  Prest.  Est.,  71.  whereas  the  latter  are  limited  so  as  to 

This  position  seems  to   be  sustained  be  independent  of  the  measure  or  extent 

by  the  principle  that  a  remainder   lim-  originally'  given  to  the  first  estate,  and 

ited  to  a  person  in  esse  and'  ascertain-  to  take  effect  in  possession,  upon  an  event 

ed,  to  take  effect  by   words  of  express  which  may  happen  before  the  regular 

•limitation,    on    the    determination    of  determination,  to  which  that  first  estate 

the  preceding  estate,  is  vested,  i  Prest.  is  liable  from  the  nature  of  its  original 
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limitation,    and  so   as    to   rescind    it.  this  account,  wliether  the  determining 

Fearne*8  Cont.  Rem.  14.  event  does  not  happen,  so  that  the  first 

"Thus,  if  I  limit  an  estate  to  the  use  estate  endures  to  the  period  at  which, 
of  A  for  life,  or  to  tlie  use  of  A  indefi-  if  no  such  determining  quality  liad 
nitely,  provided  that  when  C  returns  been  introduced  into  the  limitation, 
from  Rome  it  shall  thenceforth  imme-  that  estate  would  have  expired,  or  the 
diately  be  to  the  use  of  B  in  fee;  here  determining  event  does  happen  so  that 
the  first  estate  is  an  estate  for  the  life  the  first  estate  ceases  before  the  period 
of  A  (not  an  estate  limited  only  till  C's  at  which,  without  the  introduction  of 
return,  as  in  the  former  cases),  the  rem-  each  determining  quality,  it  would  have 
nant  therefore,  of  the  whole  fee  in  expired,  still  it  is  equally  supposed  to 
this  case  is  what  remains  expectant  on  have  filled  its  original  measure,  and  to 
the  determination  of  A's  life  estate,  by  expire  at  a  term  originally  fixed  for  its 
such  events  as  a  life  estate  is  liable  to  expiration.  On  this  ground  in  the 
be  determined  by;  and,  therefore,  when  cases  proposed,  whether  A's  supposed 
after  such  a  limitation  to  A,  I  limit  the  life  estate  expire  by  his  death  or  mar- 
use  to  B  from  C's  return  to  Rome,  and  riage,  or  his  supposed  estate  tail  expire 
so  take  up  and  make  such  new  estate  by  failure  ofissueof  his  body  or  his  or 
to  conrmence  and  take  effect  in  posses-  their  ceasing  to  be  lords  of  the  manor 
sion,  not  from  any  regular  determination  of  Dale,  the  estate  is  considered  in  law 
of  the  estate  before  limited  to  A  (his  to  expire  equally  at  the  period  fixed  for 
estate  being  for  life,  and  not  merely  its  term  by  the  original  limitation, 
until  C's  return  from  Rome,  as  in  the  Thus  the  second  limitation  in  the  two 
former  cases),  but  from  an  event  which  last  proposed  cases,  has  all  the  proper- 
may  happen  sooner,  it  is  evident  this  ties  of  a  remainder,  and  consequently 
limitation  to  the  use  of  B  is  not  con-  is  a  remainder,  and  not  a  conditional 
fined  to  the  remnant  of  the  estate  ex-  limitation.  But  if  the  lands  had  been 
pectant  on  the  particular  estate  before  limited  to  A  for  life  with  a  proviso, 
given  to  A,  but  may  eventually  interfere  that  if  he  married,  his  estate  for  life 
with,  and  in  part  repeal  and  defeat  that  should  cease,  or  if  the  lands  had  been 
first  estate,  instead  of  awaiting  its  limited  to  A  in  tail  with  a  proviso  that 
regular  expiration  or  determination."  on  A  or  his  issue's  ceasing  to  be  lords 
Fearne's  Cont.  Rem.  14,  15.  of  the  manor  of  Dale,    A's    estate    tail 

In  this  connection  it  may  be  well  to  should  cease,  the  case  would  be  wholly 
observe,  **that  the  original  limitation  of  dififerent,  the  events  for  the  cessor  m 
an  estate  may  be  said  to  be  absolute,  the  estates  not  being  inserted  in,  and 
when  nothing  is  incorporated  into  it,  therefore  making  no  part  of  the  orig- 
which  may  operate  to  determine  it  be-  inal  limitations;  but  being  introduc^ 
fore  the  period,  at  which,  without  such  subsequently  into,  and  therefore  being 
an  incorporation,  it  would  have  ex-  wholly  distinct  and  separate  from  them, 
pired.  Thus,  limitations  to  A  for  his  It  is  this  different  manner  of  framing 
own  or  another's  life,  or  to  A  and  the  the  limitations  which  gives  them  their 
heirs  of  his  body,  standing  singly,  are  different  nature  and  effect.  Perhaps 
independent  and  absolute  limitations;  the  difference  is  artificial,  and  such  as 
but  limitations  to  A  for  his  life,  if  he  common  sense  alone  would  not  teach; 
shall  so  long  continue  single,  or  to  A  but  in  legal  construction  and  in  several 
and  the  heirs  of  his  body,  if  he  and  they  legal  consequences  of  great  importance 
shall  so  long  continue  lords  of  the  to  the  interest  of  the  parties  claiming 
manor  of  Dale,  are,  in  their  original  under  such  limitations,  the  distinction 
limitations  said  to  be  determinable  es-  is  established.  On  this  ground,  be- 
tates,  as  by  the  original  limitation,  A*s  tween  conditional  limitations  and  the 
supposed  estate  for  life  will  expire  on  first  class  of  contingent  remainders 
his  marriage;  and  his  supposed  estate  mentioned  by  Mr.  Fearne.  there  is  the 
tail  will  expire  on  his  or  his  issues  same  difference  as  between  those  limi- 
ceasing  to  be  lords  of  the  manor  of  tations  and  other  contingent  remain- 
Dale,  ders."     Fearne's    Cont.    Rem.    p.    10, 

Still  the  determining  qualities  intro-  note  (A)  by  Butler, 
duced  by  these  expressions  into  the  Conditionallimitationsarevoid,  if  in- 
original  limitations  are  considered  not  serted  in  a  common  law  conveyance; 
to  be  extrinsic  or  collateral  to  those  lim-  but  may  be  sustained  in  a  conveyance 
itations,  but  to  be  incorporated  into  and  by  way' of  use  or  devise,  in  which  case 
to  make  a  part  of  them,  and  to  form  the  interest  created  is  commonly  called 
with  them,  their  original  measure.    On  a  shifting  use  or  executory  devise. 
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as  the  event  upon  which  the  remainder  is  to  vest  will  also  deter- 
mine the  particular  estate,  the  remainder  cannot  vest  during  the 
continuance  of  the  particular  estate,  but  only  eo  instanti  it  deter- 
mines. Contingent  remainders  of  the  third  class  differ  from 
those  of  the  second  in  that  the  uncertain  event  is  sure  to  happen, 
and  hence  the  remainder  is  contingent  only  by  reason  of  the  rule 
of  law  which  requires  a  remainder  to  vest  during  the  continuance 
of  the  particular  estate  or  eo  instanti  it  determines,  whereas  in 
the  second  class  the  happening  of  the  uncertain  event  is  made  a 
condition  precedent  to  the  vesting.*  In  the  fourth  class  the  con- 
tingency consists  in  the  uncertainty  whether  the  remainder-man 
will  be  ascertained  or  come  into  being  during  the  continuance  of 
the  particular  estate^* 

The  merits  of  Fearne's  classification  have  been  questioned. 
Cruise,  Smith  and  Challis  regard  it  as  accurate.  Kent,  Woode- 
son,  Cornish  and  Preston  seem  to  be  of  opinion  that  Blackstone's 
division  of  remainders  into  those  limited  to  take  effect  to  a  dubi- 
ous and  uncertain  person,  or  upon  a  dubious  and  uncertain  event, 
is  all  that  can  be  desired.^ 

Whatever  may  \^  its  merits,  Fearne's  classification  has  become 
a  part  of  the  literature  of  the  profession,  and  an  understanding 
of  it  is  essential  to  a  mastery  of  the  subject. 

(2)  Exceptions — (a)  Limitations  to  Tnutaeo  to  Froforre  Contiogent  Se- 
maindon. — Limitations  to  trustees  to  preserve  contingent  remain- 
ders bear  a  superficial  resemblance  to  contingent  remainders  of 
the  first  class.  In  cases  of  this  description  the  estate  is  conveyed 
to  the  use  of  A  for  life ;  and  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise  in  his  lifetime,  to  the  use  of  B 
and  his  heirs,  during  the  life  of  A  in  trust  for  A  and  to  preserve 
the  contingent  remainders ;  and  after  the  decease  of  A  to  the 
use  of  the  first  and  other  sons  of  A  successively  in  tail  male. 
Here  the  preceding  estate  may  determine  in  either  of  two  ways : 
A's  forfeiture  of  his  life  estate  or  A's  decease.*     The  estate  of 

See  infra,  this  title,  ^  II,  2.  only  presumptive  or  apparent,  because 

1.  Challis'  Real  Prop.  xoi.  such  a  person  may  not,  in  fact,  ever  be 

2.  Challis'  Real  Prop.  103,  104.  the  true  heir  at  all,  and  therefore  may 
Thus  in  the  illustration  of  a  lease  to  never  be  qualified,  under  the  terms  of 

A  for  life,  and  after  his  decease  to  the  the    limitation,  to  take  the  estate  at 

right   heirs  of  ]   S  (a   person  in  full  all."    Challis'  Real  Prop.  103, 104, 

life),  it  is  clear  that  the  heirs  of  J  S  8.  4  Kent  Comm.  *2o8  n.  (b). 

cannot  beascertained  till  after  hisdeath  4.  Fearne's  Cont.  Rem.   5,  note  (d; 

under    the    principle   nemo  est  heres  per  Butler. 

viveniis,    '*It  might  at  first  be  thought  "Limitations    in   trust,   to  preserve 

that    the    remainder  is  vested  in  the  contingent  remainders,  were  not  exe- 

heir    presumptive    or  heir  apparent ;  cuted  bj  the  Statute  of  Uses,  the  legal 

but  as  the  heir  is,  by  the  limitation,  to  estate  in  such  cases  remaining  in  the 

take  as  a  purchaser,  and  as  the  pur-  trustees.    (Fletcher  on  the  Estates  of 

chaser  is  to  be  the  person  who  in  fact  Trustees,  24,  114;  Willis  on  Trustees, 

comes  within  the  description  of  heir,  37,  149;  Lewin  on  Trusts  and  Trustees, 

it  is  clear  that  the  remainder  cannot  2,  4,  7,  21,  102-3.)      These  limitations, 

▼est  in  the  heir  presumptive  or  appar-  as  the  phrase  imports,  were  designed 

«nt,  so  long  as  his  heirship  remains  to  preserve  the  remainders,  while  con- 
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tingent,  from  being  defeated  by   the  known.    It  had  prevailed  long  before; 
destruction  or  determination,  designed  and  in  the  mode  of  that  provision  the 
or  casual,  of  the  particular  estate  on  estate  was  limited  to  them  in  various 
which  they  depend,  a  hazard  to  which  ways.      If   the  father  was  tenant  for 
interests  of  this  description  are,  »n  va-  life,  then  the  mode  was  a  limitation 
rious    ways,   greatly  exposed.    (2  Bl.  from  and  after  the  determination  of 
Com.  171-3;   Burton   on    Real    Prop.,  that  estate,  by  forfeiture  or  otherwise 
246.)     The  usual  form  of  these  settle-  to  trustees  and  their  heirs  during  hi* 
ments,   where    they  prevail,  is  to  con-  life,  upon  trust  to  preserve  contingent 
vey  the  estate  for   life  directly  to  the  remainders,  but  nevertheless  to  permit 
person  who  is  to  hold  and  enjoy  it  for  him  to  receive  the  rents  and  profits ; 
that  period,   with  remainder,  lor  the  making  them  trustees   during  his  life 
same  time,  to  trustees  and  their  heirs,  of  the  freehold,  if  by  forfeiture  or  other 
in  trust  to    preserve    the  contingent  determination  his  estate  ceased  to  ex- 
limitations,  and  followed  by  such  re*  ist:     that    arrangement    making  him 
mainders  over  as  might  be  declared  in  first  tenant  for  life,  then  the  trustees 
the  deed  or  devise  by  which  the  settle-  tenants  for  his  life,  with  a  legal  re- 
ment  was    made.     (Bl.    Com.    171-2;  mainder  to  the  first  and  other  sons. 
Burton  on  Real  Prop.,  246;  2  Cruise's  Another  mode  is  by  limiting  the  legal 
Dig.   273,   ch.  7 ;  4  Kent  256,  5th  ed.)  estate  to  trustees   for  the  life  of  the 
In  this  form  of  settlement,  the  tenant  father,  in  trust  for  him;  with  a  legal 
for  life  has  a  legal  estate,  a  remainder  remainder  to  his  first  and  other  sons; 
of  the  same  character  and  for  the  same  and   then,  as  the  legal   and  equitable 
period    being  vested   in   the  trustees,  estates  could  not  unite,  he  and  his  son 
The  contingent  limitations  are   thus  could   not  suffer  a  recovery.'      In  the 
made  to  depend,  in  the  first   instance,  mode  last  mentioned  by  Lord    Eldon, 
upon  the  estate  of  the  tenant  for  life,  the  beneficial  owner  for  life  has  but  an 
and  secondly  upon  thatof  the  trustees;  equitable   interest,  the  legal  estate  for 
for    if    his    estate    should    determine  his  life  being  vested  in  the  tmistecs." 
otherwise    than     by    his    death,    the  Beardsley,    J.,    in    Vandenhevden    v. 
estate       of       the       trustees      would  Crandall,  2  Den.  (N.  Y.)  9,  iG^  i7- 
€0    instanti    take    effect,     and    as    a        Oaaea  in  wmch  the  First  Estairte  Con- 
particular  estate  in  possession  would  alata  of  a  Term  of  Tears. — "  W  hen  the 
support  such   remainders   as   still  de-  idea  of  limiting  an  estate  of  tliiskind 
pended  in  contingency.     The  contin-  to  trustees  to  preserve  conting-cnt  re- 
gent estates  are  thus   placed  beyond  mainders   had   become  an  established 
the  power  of  the  tenant  for  life,  for  al-  device  of  conveyancees,  a  furtilier  de- 
though  he  may  at  any   time  destroy  velopment.    or    modification,      oj  ^^ 
his  own  estate,  he  will  not  thereby  de-  same  idea  was  introduced.     Iim   lieu  of 
feat  the  contingent  limitations;  for  in-  an  estate  for  life  to  the  person  -wrfco  was 
stead  of  depending,  as  primarily,  upon  intended  to  take  the  first  benefxcrial  cs- 
the  particular  estate  of  the  tenant  for  tate,  a  term   of  years  was   linnxted  to 
life,  they  thus  come   to   depend   upon  him  determinable  upon  the  dr-opP'*^? 
the  legal  freehold  which  at  once  takes  of  his  own  life,  followed  by  ari   estate 
effect,  for  the  same  period,  in  the  trus-  to  the  trustees  in  the   usual   form  to 
tees.  preserve  contingent  remainders-     This 

"But  this  is   not  the  only  form  in  was  the  form  of  the  limitations   ^  ^^^ 

which  these  settlements  are  made,  for  settlement  in   the  above  cited  cr«8€  of 

sometimes    the  estate  is  conveyed  di-  Dormer  v.  Parkhurst,  3  Atk.    x35!  ^ 

rectly  to  the  trustees  and   their  heirs,  Bro.  P.  C.  351.     In  such  cases  ^itiees- 

in  trust  for  the  person  who  is  to  have  tate  of  the   trustees,  being  puK   ^^^^^ 

its   beneficial  use  and  enjoyment  for  vie.  was  of  freehold ;  and  since     *  ^^^ 

his   life,  and  upon  a  further  trust  to  a  vested  estate,  the  actual  seisira-  ^"'^* 

preserve   the    contingent    limitations,  ing  the  continuance  of  the  te*'*".  °J 

and  with  remainders  over.    These  dif-  years,  was  in  the  trustees.    The  o^'^^ 

fercnt  forms  are  thus  stated  and  illus-  of   the   limitation  to  the  trustee^    ^ 

trated  by  Lord  Chancellor  Eldon,  in  not,  strictly  speaking,  to  prever**^^ 

the  case  of  Moody  v.  Walters,  16  Ves.  tenant  of  the   precedent  estate     *[®°^ 

294.  destroying  the  contingent  remaH'^^'*' 

*' About  the  period  of  1693,  when  this  which  he  could  not  effectually      »i*^ 

settlement  was  made,  the  practice  of  done,  since    he  had  only  a  ter'^^l.^. 

limiting  an  estate  to  trustees  to  pre-  years;  but  its  object  was,  having  ^. 

serve  contingent  remainders  was  well  deprived  the  tenant  of  the  prec^^^ 

862 


]teiiiBiiid«n.                              REMAINDERS,  OontliigtBt  Kwnfcindnw. 

the  trustees  is  to  take  effect  in  the  first  event,  and  is  hot  to  take 
effect  in  the  second,  and  may  well  seem  to  depend  upon  the 
contingent  determination  of  the  preceding  estate.  It  has,  how- 
ever, been  definitely  settled  that  under  such  a  limitation  the 
remainder  to  the  trustees  is  vested.^ 

estate  of  all  power  of  destruction,  to  in  general  from  contingent  estates  in 

provide  a  sufficient  estate  of  freehold  general,  the  estate  of  the  trustee  seems 

to  support  the  contingent  remainders,  much  more   properlj  to  come  within 

In  other  words,  the  supporting  estate  the  conception  of  a  vested  estate  than 

having  been  taken  awaj  from  the  ten-  of  a  contingent  estate.    This  is  equiv- 

ant  for  life,  by  turning  him  into  a  ten-  alent  to  saying  that  the  decision   in 

ant  for  years,  it  became   necessary  to  Dormer  t'.' Parkhurst   (3   Atk.    135), 

vest  the  supporting  estate  in  somebody  seems    to    be    substantially   right    in 

else;  which  was  effected  by  vesting  it  principle. 

in  the  trustees.    The  only  method  by  The  estate  of  the  trustees  does  seem 

which  the  tenant  of  a  precedent  estate  to  come  within  the  words  (of  Fearne's 

for  years  could   have  attempted  to  ef-  definition  as  stated  in  the  text)  if  they 

feet  the  contingent  remainders,  was  by  are  taken  strictly.    It  is  the  fact  that  in 

making  a  tortious  feoffment;  but  by  this  case  'the  remainder  depends  en- 

this    means    he    would    have    gained  tirely  upon  a  contingent  determination 

nothing,  for  the  right  of  entry  of  the  of      the       preceding     estate     itself  ;* 

trustees  would  have  preserved  the  con-  and  that  while  the  precedent  estate  is 

tingent  remainders  until  the  trustees  capable  of  being  determined  in  several 

could  revest  their  freehold  by  making  ways,  the   estate  of  the  trustees  is  so 

an  actual  entry   upon   the  feoffee,  so  limited  as  to  take  effect  only  in  case 

that  the  tenant  of  the  precedent  estate  the  determination  shall  take  place  in 

would  have  incurred  a  forfeiture  to  no  some  of  those  ways.     But  the  examples 

purpose."    C ha II is*  Real  Prop.,  117, 118.  given  by  Fearne  show   his   meaning. 

1.  Smith  J.  Dormer  r.  Packhurst  or  In  those   examples  the  contingent  re- 

Parkhurst,  commonly  cited  as  Dormer  mainder  is  capable  of  being  destroyed, 

XK  Parkhurst,  or  Dormer  v,  Fortescue,  3  if  the  precedent  estate  should  deter- 

Atk.  135;    6   Bro.    P.   C.  351;  Willes  mine  in  what  may  be  called  the  wrong 

327;  18  Vin.  Abr.  413,  pi.  8.  way;    and  this  quality  of  contingent 

This     decision    was     approved    by  remainders  supplied  the  principle  mo- 

Fearne,  Cont.  Rem.  221 ;  disapproved  tive  which   induced  him  to  write  his 

by  Smith,  see  Smith's  Ex.  Int.,  ^  258 ;  treatise.     This  distinguishing  charac- 

while    Butler    expresses    no    opinion  teristic  is  not  possessed  by  the  estate  of 

upon  its  merits.     Fearne's  Cont.  Rem.  the  trustees,   because  if  the  precedent 

p.  5,  note  (d).  estate  should  determine  in  the  wrong 

Mr.  Challis  reviews  the  controversy  way,  that  is  by  the  death  of  the  tenant 
in  these  words:  **It  is  conceived  that,  for  life,  the  estate  of  the  trustee  will 
in  this  controversy,  each  side  is  partly  not  be  destroyed,  but  will  simultane- 
in  the  right  and  partly  in  the  wrong,  ously  determine  by  its  own  natural 
The  truth  seems  to  be,  that  the  defini-  expiration.  Nothing  is  more  evident 
tion  of  the  first  class  of  contingent  than  that  Fearne's  treatise  was  not 
remainders,  as  given  by  Fearne,  is  written  to  illustrate  the  nature  of 
somewhat  incomplete ;  and  that  by  estates  of  this  description ;  and  if  by 
reason  of  this  incompleteness,  it  con-  inadvertence  he  has  included  any  of 
tains  within  its  terms  the  estate  of  them  in  his  definition,  the  most  reason- 
trustees  to  preserve  contingent  remain-  able  course  seems  to  be,  to  amend  the 
ders ;  and  that  in  this  sense  and  to  this  definition  so  as  to  exclude  these  extrane- 
extent,  those  who  have  contended  ous  specimens,  and  not  to  take  advan- 
that  the  estate  in  question  is  a  contin-  tage  of  the  words  of  the  definition  in 
gent  remainder,  are  right,  but  that  the  order  to  include  within  it  something  to 
definition  admits  of  being  rectified  so  which  it  was  not  meant  to  apply, 
as  to  exclude  this  estate,  without  at  the  The  estate  of  the  trustees  is  such  that 
same  time  excluding  any  other  estate  it  either  must  actually  take  effect  in 
which  it  was  designed  to  include,  and  possession  or  else  must  determine  by 
that  when  examined  by  the  proper  natural  expiration  eo  instanti  with  the 
tests  for  distinguishing  vested  estates  determination  of  the  precedent  estate. 
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(b)  DeviM  to  Widow  for  Life,  and,  in  Cuo  Sho  Marry,  to  A. — Under  a  devisC 
to  testator's  "wife  for  her  life,  if  she  shall  so  long  continue  his 
widow,  and,  in  case  she  marry,  to  A  in  fee,"  A  takes  a  vested 
remainder  which  takes  effect  in  possession  on  the  widow's  death 
or  second  marriage,  although  the  words  of  the  limitation,  strictly 
construed,  would  seem  to  create  a  contingent  remainder  of  the 
first  class.^ 


But  no  words  could  be  more  appropri-  and  the  testator  certainly  intended  that 
ate  to  describe  a  vested  estate.  Every  A  should  take  in  either  event,  because 
vested  estate  which  is  capable  of  a  nat-  it  is  impossible  to  discover  anv  reason 
ural  expiration,  may,  by  possibility,  fail  why  A  should  be  the  object  of  the  tes- 
to  become  an  estate  in  possession,  by  tator's  bounty,  in  case  the  particular 
reason  of  its  determination  during  the  estate  should  determine  by  the  mar- 
continuance  of,  or  eo  instanti  with  the  riaee  of  the  tenant  for  life,  if  he  were 
precedent  estate.  The  peculiar  feature  to  have  nothing,  in  case  it  determined 
of  contingent  remainders,  and  the  only  by  her  decease;  since  her  marriage 
feature  which  makes  it  necessary  to  could  be  a  gpround  neither  for  the  tes- 
bestow  upon  them  special  consiclera-  tator's  disliking  and  disinheriting  the 
tion,  is  their  liability  to  fail  to  become  heir  at  law,  nor  for  his  desiring  to 
estates  in  possession  by  reason  of  some-  benefit  A;  and,  therefore,  no  reason 
thing  else  than  their  own  natural  ex-  can  be  drawn  from  the  difference  in 
piration.  the  events  themselves  why  A  should 

It  accordingly  seems  to  be  expedient  take  in  one  event   more  than  in  an- 

that  the  following  proviso  should  be  other."    Smith's  Ex.  Int.,  4  260. 
added  to  the  definition  above  given  of        Analogooa  Oaaoa. — '*But  a  remainder 

the  first  class  of  contingent  remainders:  which  is  expressly  to  take  effect  on  a 

Provided  always  that  the  precedent  contingent  determination  of  the  pre- 

estate  is  capable  of  determination  in  at  ceding  estate,  will  not  be  allowed  to 

least  one  way,  which  will  neither  vest  take  effect  on  the  certain  expiration  of 

the  remainder  nor  cause  it  to  deter-  the  preceding  estate,  unless  it  is  mor- 

mine  by  its  own  natural  expiration.''  ally  certain  that  such  was  the  intention 

Chains' Real  Prop.  116,  117.  of  the   testator."     Smith    Ex.   Int^    4 

1.  Smith  on  Ex.  Int.,  ^  a6o;  Luxford  261. 
V,   Cheeke,   3  Lev.   125;   Raym.   427;        Thus     where     the    devise    was    to 

Grordon  v,  Adolphus,  3  P.  C.  (Toml.  A  for  life,  remainder  to  his  first  and 

ed.)  306.     See  Farmer's  Bank  v.  Hoof,  other      sons     in    tail,    on     condition 

4  Cranch  (C.  C.)323;  Bates  t;.  Webb,  that    he  and   his  issue    male    should 

8  Mass.  458 ;  Gibson  v.  Land,  27  Ala.  assume  a  particular  name ;  and  in  case 

117.  he  or  they  refused,  then  that  devise  to 

**Apparent1y,  in  this  case,  there  is  be  void;    and,   in  such  case,  the  tes- 

ground  to  contend  that  A's  remainder  tator  devised  the  lands  over.      A  sur- 

is  contingent,  as  the  estate  of  the  wife  vived  the  testator,  complied  with  the 

may  end  in  one  of  two  ways,  her  death  condition,  and  then  died  without  issue; 

or  her  marriage,  and  the  remainder  to  and  it  was  held  in  K.  B.,  on  a  case  from 

A  is  expressed  to  take  effect  only  on  chancery,  and  ultimately  in  the  House 

her  marriage;  but  the  courts  have  de-  of  Lords  that  the  limitation  over  did 

termined  that  it  is  merely  an  inaccu-  not  arise.     In  this  case  the  contingent 

racy  of  expression,  and  that  the  inten-  determination  of  the  estate— namely,  by 

tion  of  the  testator  is  that  A  shall  take  the  non -assumption  of  the  name — was 

in  either  event.    They  have  therefore  so  improbable  that  the  existence  of  an 

decided  that  A  shall  take  equally  on  express  limitation  over  in  that  event 

the  second  marriage  of  the  wife,  and  could  afford  but  a  slight  ground  for 

on  her  death  without  being  married  a  supposing  that  the  person  to  whom  it 

second  time."  was  made  was  also  intended  to  take  on 

Fearne's   Cont.    Rem.    7,    note   by  the  certain  expiration  of  the  estate  by 

Butler.     **And  this  interpretation   is  failure  of  issue.    Amhurst  f.  Donnelly, 

clearly  just.     In  wills  the  intention,  so  8  Vin.   Ab.   221,    pi.   21,   affirmed  in 

far  as  it  is  consistent  with  the  rules  of  Dom.  Proc,  5   B.  P.  C.  (Toml.  ed.) 

law,  ought  to  be  carried  into  effect;  254. 
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(o)  liaitatlon  to  A  far  Hinety-niiM  Teui,  if  Ha  Shall  m  Long  live,  luid  Aftir  Hit 
DtoaaM  to  B  in  7eo. — A  limitation  to  A  for  a  term  of  years,  if  he  shall 
so  long  live,  and,  after  his  decease,  to  B  in  fee,  gives  B,  if  in  esse^  a 
vested  remainder,  if  the  term  be  so  long  as  to  make  it  morally 
certain  that  A  will  die  before  it  expires.  In  such  case  the  limita- 
tion to  B,  while  in  form  a  contingent  remainder  of  the  third  class, 
dependent  upon  A's  dying  within  the  term,  is  regarded  as  creat- 
ing an  estate  to  A  for  life,  with  a  vested  remainder  to  B.  If,  on 
the  other  hand,  the  term  be  only  for  twenty-one  years,  or  any 
period  so  short  as  to  make  it  uncertain  whether  A  will  not  sur- 
vive  it,  the  remainder  is  contingent  and  void,  because  the  partic- 
ular estate  is  only  a  term  of  j^ears.* 

(d)  Limitatioii  to  tlio  Heirs  as  Personn  DcsignatSB. — Where  it  appears 
from  the  context  that  in  the  limitation  of  a  remainder  to  the  heir 
of  a  living  person,  the  testator  uses  the  word  heir  to  denote  the 
individual  who  at  the  time  of  making  the  will  is  the  heir  appar- 
ent or  heir  presumptive  of  a  particular  person,*  or  where  the 
same  persons  who  are  designated  as  "  heirs  '*  are  in  another  sen- 
tence referred  to  as  sons,  daughters,  or  children,  the  testator  hav- 
ing sons,  daughters  or  children  at  the  time,  or  other  expressions 
are  added  which  show  that  the  testator  used  the  word  heirs,  not 
in  its  technical  sense,  but  as  a  synonym  for  the  first  and  other 
sons,  to  take  successive  remainders  in  tail,  or  for  the  children  to 
take  as  joint  tenants  or  tenants  in  common,  the  maxim  nemo  est 

1.  Fearne*8  Cont.  Rem.  20-22;  ally  speaking,  therefore,  all  such  re- 
2  Wash b.  Real  Prop.  (5th  ed.)  615;  mainders  apparently  fall  within  those 
1  Prest.  Est.  80;  2  Cruise's  Dig.  206;  of  the  third  class.  But  in  the  common 
4  Kent's  Com.  '209;  Challis  Real  course  of  things,  a  term  of  years  may 
Prop.,  ^^  lox,  102;  Countess, of  Carlie's  be  of  such  long  duration  as  to  make  it 
Case,  cited  in  Littleton's  Rep.  370 ;  beyond  calculation  that  the  party 
Hale,  C.  J-,  in  Weale  v.  Lower  Pol-  should  outlive  it;  in  all  such  cases  lim- 
lezf.  67;  Napper  v.  Sanders,  Hutt.  xi8.  iting  a  remainder  to  commence  after  the 
**We  have  seen  that  the  third  class  of  decease  of  the  party,  is  virtually  limit- 
contingent  remainders  mentioned  by  ingit  to  commence  after  the  determi- 
Mr.  Fearne,  comprises  those  which  nation  of  the  term;  this  being  admitted, 
are  contingent,  from  their  depending  on  the  only  circumstance  supposed  to 
an  event  certain  of  happening  at  some  make  the  contingency  is  put  beyond 
time,  but  uncertain  of  happening  be-  calculation,  and  the  remainder  must 
fore  the  determination  of  the  preced-  necessarily  be  considered  to  be  vested.'* 
ing  estate.  See  supra^  this  title,  §  I,  3,  Fearne's  Cont.  Rem.,  p.  20,  note  (i),  per 
<i  (i).  Butler.     No  exact  rule  as  to  the  lengtlv 

"Every  case  in  which  land  is  limited  of  the  term  can  be  given ;  the  question 

to  a  person   for  a   term  of  years  if  he  is    simply    whether,  on    the    scale    of 

shall  so  long   live,  with  a   remainder  chances    of   human    life,    the    termor 

over  on  his  decease,  is  evidently  of  this  can     be    calculated     to     outlive    the 

description,  for  the  event  on  which  the  term. 

remainder  depends  is  the  decease  of  2.  Smith's  Ex.  Int.,  §  ?88;  Fearne's 
the  party;  and  that  event,  though  cer-  Cont.  Rem.  209;  Challis  Real  Prop, 
tain  of  happening  at  some  time,  may  *i04;  Burchett  r.  Dudant,  2  Vent.  311; 
not  happen  till  after  the  determination  Carth.  i$^\  sub  nomine  }2i'mes  v^Kich- 
of  the  preceding  estate,  as  the  ardson,  2  Lev.  232;  Darbson  v.  Beau- 
term  which  constitutes  the  preceding  mont,  i  P.  Wms.  229;  Goodright  v. 
estate  may  expire  by  the  effluxion  of  its  White,  2  W.  Bl.  loio.  Compare  Ben- 
period  in  the  life  of  the  party.    Liter-  nett  v.  Morris,  5  Rawle  (Pa.)  9. 
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luEres  viventis  is  inapplicable,  and  the  interests  so  limited,  instead 
of  being  contingent  remainders  of  the  fourth  class,  vest  in  the 
persons  designated.^ 

(e)  LimitAtioii  to  Bight  Heir  of  Qnntor. — At  common  law,  under  an 
ultimate  limitation  to  the  right  heirs  of  the  grantor,  the  heirs 
took  by  descent  under  the  original  reversion,  and  not  by  purchase 
as  remainder-men  under  the  limitation.^ 

(f)  Bemainder  to  tlio  Hoin  or  Hoin  of  tlw  Body  of  Toiuuit  for  Ufi. — See 

Shelly's  Case  (Rule  in). 

(g)  DotIm  to  A  md  Hii  Imio,  in  Guoo  in  Whieh  tho  Word  Imie  Ii  Oonitmd 
as  a  Word  of  UmiUtion. — See  ISSUE,  vol.  II,  p.  868;'  SH£LLY*S  CaSE 

(Rule  in). 

'  (h)  Bemainden  Under  tlie  Cy  Free  Oootrlao  Where  Beal  Betate  le  Derieed  toCShll- 
dren  of  an  TTnborn  Child — (See  also  WiLLS). — "  Where  a  testator  devises 
an  estate  tail  to  a  grandchild,  by  a  child  not  yet  born  at  the  test- 
ator's death,  to  take  by  purchase,  and  he  appears  to  have  intended 
that  all  the  issue  of  such  unborn  child  should  take  so  far  at  least 
as  the  rules  of  descent  will  permit,  the  courts,  though  obliged  to 
sacrifice  his  minor  intent  that  the  grandchild  by  such  unborn 
child  should  take  by  purchase,  because  it  is  contrary  to  the  Rule 
against  Perpetuities,  will  nevertheless,  under  the  doctrine  of 
approximation,  or,  as  it  is  commonly  called,  the  cy  pres  doctrine, 
give  effect  to  his  paramount  intent,  that  all  the  issue  of  the  un- 
born child  should  take,  by  giving  an  estate  tail  to  such  unborn 
child,  so  as  to  enable  the  grandchild  to  take  derivatively  through 

1.  Smith  Ex.  Int.,  ^  387.  on    Cont.    Rem.    209,    note    (a),   bj 

'*The  word  heir  in  its  strict  techni-  Butler, 
cal  sense,  denotes  the  person  on  whom,  Thus  a  remainder  **to  the  heirs  male 
at  the  ancestor*8  decease,  the  law  casts  of  the  body  of  B  now  living,"  vests  in  B's 
the  inheritance.  As,  during  the  life  of  son  C  living  at  the  death  of  the  tesUtor, 
the  ancestor,  the  heir  must  be  consid-  since  the  words  now  living  make  the 
ered  as  a  person,  either  not  in  being  or  limitation  a  sufficient  designation  of  the 
not  ascertained,  it  should  seem  to  fol-  person  to  take  as  remainder-man.  Bur- 
low  that  a  limitation  to  the  heirs  of  a  per-  chett  V.  Durdant,  a  Vent.  311.  See 
son  in  existence,  if  it  have  the  other  Bowers  v.  Porter,  4  Pick.  (Mass.)  208; 
qualities  of  a  remainder,  must  be  a  Putnam  xk  Story,  132  Mass.  205; 
contingent  remainder  of  that  descrip-  Haverstick's  Appeal,  103  Pa.  St  394; 
tion  which  Mr.  Fearne  includes  in  his  Hinton  v,  Milburn,  23  W.  Va.  166. 
fourth  class.  But  sometimes  a  testator  8.  Smith's  Ex.  Int.,  ^  390;  2  Wash, 
who  devises  to  the  heirs  of  a  person  in  Real  Prop.  '242. 

existence  shows,  by  other  expressions  But   now   by    Stat.   3  &  4   Wm.  IV, 

in  the  will,  that  he  uses  the  word  ^heirs'  ch.  106,  ^  3,  it  is  expressly*  enacted  that 

in  a  popular  sense  to  denote  the  individ-  **when  any  law  shall  have  been  limited 

ual  who,  at  the  time  oi  his  will,  is  the  by  any  assurance  executed  atter  the  31st 

apparent  or  presumptive  heir  of  a  par-  da^'  of  December,  1S33,  to  the  person  or 

ticular  person.     When  such  an  inten-  to  the  heirs  of  the   person   who  shall 

tion  is  disclosed,  the  law  will  construe  thereby  have  conveyed  the  same  land, 

it  in  the  sense  intended  by  the  testator;  such  person  shall  be  considered  to  have 

and  the  words  being  thus  referred  to  a  acquired  the  same  as  a  purchaser  by 

person  both  in  being  and  ascertained,  virtue  of  such  assurance,  and  shall  not 

the  limitation  must  necessarily  be  taken  be  considered  to  be  entitled  thereto  as 

from   the  class  of  contingent  remain-  his    former    estate    or    part    thereof." 

ders,  and  confer  a  vested   remainder  on  Smithes  Ex.  Int.,  §  391. 

the    individual    designated.**      Fearne  8.  Vol.  11,  p.  876. 
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such  unborn  child,  though  it  cannot  be  allowed  to  take  in  the 
particular  mode  pointed  out  by  the  testator."* 

(i)  Eamaiaden,  Under  tlw  Cy  Pres  Doctrine  in  Caie  of  an  Intended  Perpetnal  Bno- 
eeieion  of  life  Esutee — (See  also  WILLS). — "  When  a  testator  attempts 
to  create  a  perpetual  succession  of  life  estates,  by  way  of  ex- 
ecutory trust  in  favor  of  unborn  children,  and  more  remote 
descendants,  the  children  when  born  will  take  estates  tail  under 
the  ry /r^j  doctrine  or  doctrine  of  approximation,  in  order  that 
the  descendants  of  such  unborn  children  may  take  derivatively 
through  such  children,  as  they  cannot  take  independently  by 
purchase,  on  account  of  the  rule  against  perpetuities."  *  "  Where 
a  testator  attempts  to  create  a  perpetual  succession  of  life  estates 
in  favor  of  children  in  esse  and  more  remote  descendants,  the 
children  will  take  estates  tail  under  the  cy  pres  doctrine,  in  order 
to  effectuate  the  apparent  primary  or  paramount  intent  of  admit- 
ting all  the  more  remote  descendants  to  take  derivatively  through 
the  children,  as  those  among  them  who  were  unborn  children  of 
persons  not  in  esse^  could  not  take  independently  by  purchase,  on 
account  of  the  Rule  against  Perpetuities."*  "  But,  where  there  is 
a  single  intent  to  create  a  limited  number  only  of  life  estates  in 
succession,  not  warranted  by  the  rule  against  perpetuities,  an 
estate  tail  will  not  be  given  to  any  of  the  persons  intended  to 
take  such  life  estates."* 

(j)  Bamainden,  Under  tlie  Cy  Free  Doetrine,  Where  the  Word  Son  or  Child,  in  a 
Bovlee  of  an  Estate  in  Semalnder,  If  Gonstmed  as  a  Word  of  limitation. — "Where 
a  testator  devises  in  remainder  to  the  unborn  child  of  a  prior 
taker,  even  though  it  be  by  the  designation  of  eldest  son,  but  he 
appears  to  have  intended  that  all  the  issue  of  the  prior  taker 
should  inherit,  so  far  as  the  rules  of  descent  will  permit,  in  such 
case,  to  give  effect  to  the  paramount  intent  of  admitting  all  the 
issue,  the  prior  taker  will  have  an  estate  tail,  and  the  description 
eldest  son,  child,  etc.,  will  not  be  regarded  as  a  designatio  per- 
sonce^  as  pointing  out  a  particular  individual  who  is  to  take  by 
way  of  contingent  remainder,  but  as  a  nomen  collectivum^  and  a 
word  of  limitation."^ 

(3)  Effect  of  Legislation, — In  many  States,  statutes  exist  which 


1.  Smith's  Ex.  Int.,  J  534,  citing  But- 
ler's note,  Co.  Litt.  271^,  (i)  7,  2; 
Fearne*8  Cont.  Rem.  201,  note  (g),  per 
Butler;  Nichol  v.  Nichol,  2  W.  Bl. 
1159.  See  Pitt  V.  Jackson,  2  B.  C.  C. 
51;  Parfilt  V,  Hembee,  L.  R.,4Eq.  443; 
Forsbrook  v.  Forsbrook,  L.  R.,  3  Ch. 
D.  93;  Morse  v,  Merriman,  8  Cush. 
(Mass.)  It ;  Allyn  v.  Mather,  9  Conn. 
114;  Daebler's  Appeal,  64  Pa.  St.  15. 
The  result  of  this  construction  is  that 
in  States  in  which  estates  tail  have 
been  converted  into  fees-simple,  the  first 
unborn  person  will  take  a  fee,  although 
the  estate  was  expressly  given  him  onljr 


for  life.  Jackson  v.  Brown,  13  Wend. 
(N.  Y.)  437.  Compare  infra^  this  title, 
\  I,  3,  </,  and  note  on  cy  pres  doctrine. 

2.  Smith  Ex.  Int.,  §  536,  citing  Hum- 
berston  v.  Humberston,  P.  W,  332; 
stated  in  Fearne*s  Cont.  Rem.  503. 

3.  Smith  Ex.  Int.,  ^  536a,  citing 
WoUen  V.  Andrewes,  2  Bing.  126; 
Brook  V,  Turner,  2  Bing.  N.  Caa. 
422. 

4.  Smith  Ex.  Int.,  §  536^,  citing  Sea- 
ward V,  Willock,  5  East  598. 

0.  Smith  Ex.  Int.,  §  537,  citing  Doe 
d.  Garrod  v.  Garrod,  2  B  &  A.  87;  Doe 
d.  Jones  v.  Davies,  4  B.  &  A.  43. 
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in  effect  protect  the  remainder  from  being  defeated  by  the 
determination  of  the  particular  estate  before  the  contingency 
happens  upon  which  it  depends,  and  in  some  expressly  provide 
that  it  shall  take  effect  at  any  time  after  such  determination.^ 
Under  this  legislation  a  remainder  falling  under  Feame's  third 
class  of  contingent  remainders  would  seem  to  be  vested,  for  since 
in  that  class  the  event  upon  which  the  remainder  is  to  take  effect 
is  sure  to  happen,  and  the  contingency  consists  wholly  in  the 
chance  of  its  happening  after  the  determination  of  the  particular 
estate,  so  that  the  remainder  may  fail  for  want  of  support,  the 
very  ground  of  the  contingency  is  removed  by  the  statute.  Thus» 
at  common  law  a  limitation  to  J  S  for  life,  and  after  the  death 
of  J  D  to  B  in  fee,  gave  B  a  remainder  contingent  on  the  death 
of  J  D  before  J  S,  because  if  J  S  died  before  J  D,  B  would 
not  be  qualified  to  take,  and  the  remainder  would  fail  for  want  of 
support.  But  under  the  above  legislation  it  seems  that  B  would 
take  equally  in  either  case.  This  legislation,  however,  would  not 
affect  the  contingent  character  of  remainders  of  the  first  class,  as 
if  land  be  limited  to  use  of  B  till  C  returns  from  Rome,  and  after 
such  return  of  C  to  D  in  fee,  for  while  such  remainder  is  said  to 
depend  "entirely  on  a  contingent  determination  of  the  preceding 
estate  itself,"  *  it  really,  as  already  pointed  out,*  depends  upon 
two  contingencies,  (i)  the  return  of  C,  and  (2)  his  return  in  the 
lifetime  of  B,  and  inasmuch  as  the  first  is  an  event  which  may 
never  happen,  and  is  entirely  independent  of  the  duration  of  the 
particular  estate,  the  remainder  is  still  affected  with  a  contingency 
irrespective  of  its  own  duration.* 

i.  Cross-Remainders. — Cross-remainders  may  be  defined  as 
remainders  limited  after  particular  estates  to  two  or  more  per- 
sons,  in  several  farms  or  parcels  of  land,  or  in  several  undivided 
shares  in  the  same  farm  or  parcel  of  land  in  such  way  that  upon 
the  determination  of  the  particular  estates  in  any  of  several  those 
farms,  parcels  of  land  or  undivided  shares,  they  remain  over  to  the 
other  grantees,  and  the  reversioner  or  ulterior  remainder-man  is 
not  let  in   till  the  determination  of  all  the  particular  estates.^ 

1.  See  infra^  this  title,  §  1, 3,^,  (2).  The  definition  given  by  most  of  the 

8.  Feame's  Cont.  Rem.  4.  text    writers    is    as    follows :    "When 

8.  See  supra^  this  title,  \  I,  3,  a,  (i),  lands  are  given  in  undivided  shares  to 

note.  two  or  more,  for  particular  estates,  so 

4.  See  sufra^  this  title,  ^  I,  2,  a.  as  that  upon  the  aetermination  of  the 

6.  **Remainders  of  this  sort  have  this  particular  estate  in  any  of  those  shares 

denomination   when   several  farms  or  they  remain  over  to  the  other  grantees, 

parcels  of  land,  or  several  parts   of  the  and  the  reversioner  or  remainder-man 

same  farm  or  parcel   of  land,  are  con-  is  not  let  in  till  the  determination  of  all 

veyed  to  several   persons,  and    these  the  particular  estates,  the  grantees  take 

several  persons  are,  by  the  form  of  the  their  original  shares  as  tenants  in  com- 

limitation,  to  have  the  farm,  parcel  or  mon,  and  the  remainders  limited  among 

part  of  each  other  when   their  respec-  them  on   the   failure  of  the  particular 

tive  estates  in  their  respective  farms,  or  estates  are  known  by  the  appellation  ol 

parts  shall  determine.*'     x   Prest.   Est.  cross-remainders."  "  Co.    Litt.  195   U 

*94.  note  (i)  per  Butler ;  4  Cruise  Dig.  Km 
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Prop.  (4th  ed.)«  298.  See  a  Wash.  Real  So  if  three  persons  are  tenants  in 
Prop.  (5th  ed.)f  604;  Watk.  Con V.  189;  common,  with  cross-remainders  he- 
Coventry's  note;  x  Wms.  Saund  172  tween  them,  there  will  be  three  dis- 
note  to  Cook  v,  Gerrard.  tinct  and  successive  estates,  in  different 
This  definition  seems  defective  in  degrees,  in  each  part ;  and  the  second 
that  it  implies  that  the  tenants  of  the  estate,  being  the  first  remainder  in  that 
particular  estates  must  hold  in  com-  part,  will  limit  that  part  between  those 
mon.  See  text.  two  persons  who  do  not  take  any  inter- 
ne ross-remainders  must  be  defined,  est  in  the  original  share  of  that  part; 
first,  as  between  two  persons,  and,  sec-  and  these  two  persons  will  take  as  ten- 
ond]j,as  between  three  or  more  per-  ants  in  common,  and  a  remainder  be 
sons;  for  no  definition  of  cross-re-  limited  to  each  of  them,  in  the  share 
mainders,  as  between  two  persons,  of  the  other.  When  more  than  three 
would  be  sufficiently  extensive  to  show  persons  are  tenants  in  common,  with 
the  nature  of  these  remainders  as  be-  cross  remainders  between  them,  there 
tween  three  or  more  persons.  will  be  an  increased  number  of  re- 
Cross-remainders,  between  two  per-  mainders ;  adding  one  remote  or  suc- 
sons,  are  a  remainder  limited  to  each  cessive  remainder,  in  every  part,  and 
of  two  persons,  in  lands,  or  the  parts  in  every  degree,  for  each  aistinct  per- 
of  lands,  previously  limited  to  the  son;  and  every  remainder,  in  each 
other  of  them.  part,  will  exclude  the  person  who 
Cross-remainders,  as  between  three  takes  under  the  limitation,  or  gift  of 
or  more  persons,  are  several  remain-  of  any  prior  estate  in  that  part ;  or  in 
der*8  limited  to  each  of  three  or  more  the  original  share  of  which  this  par- 
persons,  in  lands,  or  the  parts  of  lands,  ticular  part  is  a  subdivided  portion, 
previously  limited  to  each  of  them,  and  The  subdivision  is  originally  by 
operating  by  way  of  successive  accum-  parts,  so  that  each  person  taking  un- 
ulated  remainders  on  the  several  ali-  der  cross-remainders  has  an  estate  in 
quot  parts,  which  each  takes  in  the  each  part;  and  the  owner  of  every 
shares  of  the  others,  so  that,  in  the  other  part  takes  a  remainder  in  the 
first  place,  or  by  way  of  immediate  share  or  respective  shares  of  the  other 
estate,  each  person  is  to  have  a  parcel  or  others  of  the  donees, 
of  land,  or  a  part  of  a  parcel  of  land;  The  right  of  possession  under  cross- 
and  the  others,  as  tenants  in  common,  remainders,  may  be  assimilated  to  the 
are  to  have  an  estate  in  remainder  in  order  of  succession  between  copar- 
the  lands  or  part,  of  this  person ;  and  ceners.  In  the  mode  in  which  they 
the  persons  taking  each  part  under  become  entitled  to  the  possession,  and 
-each  successive  gift  of  remainders,  are  the  proportions  in  which  they  take, 
to  have  remainders,  in  like  manner,  in  there  is  a  very  near  and  striking  ana- 
the  part  limited  to  each  other,  till  logy.  In  point  of  estate  and  interest 
every  subdivided  part  is  divisible  be-  there  is  not  any  resemblance  whatever, 
tween  two  persons  only ;  and  then  Every  person  whose  title  is  to  corn- 
each  of  these  persons  is  to  have  a  re-  mence  by  descent,  has  a  mere  expect- 
mainder  in  the  share  of  the  other;  so  Ancy,  right  or  chance  of  succession, 
that,  ultimately,  by  small  undivided  depending  on  the  death  of  his  ancestor 
parts,  the  entirety  of  the  lands  may  and  subject  to  the  power  of  alienation 
center  in  one  person.  These  remain-  by  that  ancestor.  Under  cross- remain- 
ders place  the  parties  in  the  like  situa-  ders,  each  person  takes  an  estate  in  his 
tionas  coparceners,  inheritable  to  each  own  right,  so  that  he  has  an  estate  in 
other;  observe  this  difference,  however;  in  every  port  of  the  land  at  the  same 
as  many  parties  as  there  are  according  time  by  parts.  In  some  parts  he  may 
to  the  number  of  the  persons  taking  have  an  estate  in  possession ;  in  other 
under  cross-remainders,  so  many  sue-  parts,  one  estate,  or  several  estates,  by 
cesf^ive  interests,  either  vested  or  con-  way  of  more  remote  remainder,  and 
tin«;ent,  there  will  be  in  every  part,  ultimately,  he  may  become  entitled  to 
The  consequence  is,  that  if  A  and  B  the  entirety  in  possession.  But  then 
are  tenants  in  common,  with  cross-re-  his  right  will  be  by  different  degrees 
mainders,  each  of  them  has  an  estate  of  possession,  and  under  different  es- 
in  the  part  of  the  other ;  and  in  each  tates  in  every  part, 
part  there  are  two  estates ;  one  limited  Generally  speaking,  the  entirety  is 
to  the  person  taking  originally,  the  in  the  first  place,  divided  into  equal 
other  to  the  person  taking  by  way  of  shares,  corresponding  to  the  number  of 
remainder.  persons  who  are  to  take  these  shares, 
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The  particular  estates  upon  which  the  cross-remainders  depend 
may  be  limited  to  take  effect  in*  possession  immediately  or  to 
await  the  determination  of  a  prior  estate,  but  in  either  case  the 
term  cross-remainder  applies  only  to  the  estates  which  are  to 
take  place  in  the  share  or  parcel  of  land  of  each  person  on  the 
determination  of  his  estate  in  that  share  or  parcel,  and  not  to  the 
estates  which  the  parties  take  in  the  original  shares  under  the 
first  limitation  to  them.'  Though  usual,  it  is  not  necessary,  in 
order  to  create  cross-remainders,  that  the  estates  should  origin- 
ally have  been  granted  to  the  several  persons  in  common.  The 
term  seems  equally  applicable  where  the  particular  estates  are 
held  in  severalty  as  where  one  lot  is  granted  to  A  and  another 
to  B  with  remainder  over  of  A*s  lot  to  B  on  failure  of  issue  of  A, 
and  B's  lot  to  A  on  failure  of  issue  of  B.*  In  a  deed,  whether 
operating  as  a  conveyance  at  common  law  or  under  the  Statute 

and  on  the  determination  of  the  estate  other  person ;  and   is  a  provision  for 

of  each  person  the  others  are  to   take  the  determination  of  that  estate,  and 

the  part  of  that  person  between   them  making  it  necessary  that    the  estate  of 

as  tenants  in  common,  by  way    of   re-  that  person  should    be  determined  be- 

mainder.    Thus   the   lands  are,  as   be-  fore  the  next  remainder  in    that   part 

tween    these  remainder-men,  divided  should,  as  far  as  respects  the  posses- 

into  one  share  less  than   the   original  sion,  come  into  its  place.*'    i  Presto 

shares  of  all  the  parties.  Est.  ♦95-*ioo. 

On  the  determination  of  the  estate  As    between    two    persons,    one  of 

of  each  remainder-man,    the    part    of  ^^^^   ^^s    at    first    but    a    half,   and 

that  person  is   to   be  divided  between  eventually  he  may  have   the    whole: 

the  other  donees,  by  way  of  remainder,  ^s   between  three,  one  of  them  has  at 

so  that  the  shares  m  that   part  under  ^^^  one  third  part  only,  on  the  death 

this  remainder  win  be  reduced  in  num-  of  one  of  the  other  grantees  he  will 

ber;andso  on,  as  to  the  parts  of  each  ^^^e  a   moiety  or    half,  and    on  the 

person,   under  each  successive  remain-  death  of  the  other  the  whole:  as  be- 

der,  till  the  entirety  of  each   original  tween  four,  one  of  them  has  at  first 

share  shall,   by  parts,  have  been  limit-  but  a  fourth  ;  on  the  falling  in  of  the 

ed  to  each  person,  and   consequently,  fi****  li^^»  ^^  ^^y  have  a  third ;  of  the 

by  parts,   the   entirety     may   vest  in  second,  a  half ;  of  the  third,  the  whole, 

possession  in  one  individual.  '  Prest.  Est.  ♦108. 

Cross-remainders,  as   between   four  "Theobvious  design  and  intention 

«^«,„„.  j„      i.u  .      •       >         „K         t.  01  such  a  limitation  is,  that  upon  the 

persons,  do,  with  a  view  to  each  part,  .             .            ..      .  :          failing  for 

become,  in  the  first  line  of  remainders,  *  ."f   ?\  °"^,  *"*  ^,\      "°?.,' . 

as  cross-remainders  between  three  per^  ^i^^Z^^TnUr    ^r   S  .f 

sons,  and  in  the  next  line,  as  cross-re-  *! 'l**  *''2S"fiL?  JT^'-.-^h-,^^?  ?, 

mainders  between  two  persons.  °"«  *°  *'»5"V   '•einainder-nian,  it 

^  shall   go  to  the  tenant  or  tenants  of 

When  the  remainders  are  limited  as  the  other  parts  of  the  estate,  who  will 

between  more  than    four  persons,  then  hold  it  in  connection  with  the  parts 

on    each  successive   limitation  of   re-  already  in  their  possession  as  they  be- 

mainders  in  each  part,    the  remainder  fore  had  holden  their  own  parts.    And 

in  that  part  will   experience  a   similar  as  this  is  a  reciprocal  right,  operating 

reduction ;  and  on  every  more  remote  crosswise,  and   only  depending  upon 

.ind  successive  line,  the   remainders  in  whose  part  first  fails  by  a  failure  of 

each  part  must  be  considered  as  crossed  iggue,  the  rights  to  take  such  part  up- 

between  one  person  less  than  the  num-  on  such  a  failure  is  regarded  as  a  re- 

ber  of  persons  in  the  former  line  of  re-  mainder.  and  is  treated  accordingly." 

mainders  in  that  part  3  Wash.  Real  Prop.  ♦234. 

The  reason  of  this  reduction  is,  that  1.  i  Prest  Est.  95. 

each  successive    remainder    is    intro-  3.  a  Wash.  Real  Prop.  •234 ;  i  Prest 

duced  in   place    of  the  estate  of  an-  Est  94-96;  4  Kent  Com.  201. 
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of  Uses,  cross-remainders  can  only  be  created  by  woidij  of  express 

limitation  ;^  in  a  will,'  or  under  directions  for  a  settlement  creat- 
ing in  equity  an  executory  trust,  they  may  be  raised  by  implica- 
tion,' and  it  seems  that  in  the  case  of  an  executory  trust,  whether 
arising  under  marriage  articles  or  created  by  devise,  it  requires  rath- 
er less  to  raise  such  remainders  by  implication  than  in  the  case  of  a 
will.^  In  framing  limitations  of  cross-remainders  two  things  should 

1.  Note  to  Cook  v,  Gerrard,  i  Wms.  East  229;  Watson  v,  Foxon,  2  East 
Saunders  (5th  ed.)  186;  4  Cruise  Dig.  36;  x  Wms.  Saunds.  (4th  ed.)  185c, 
(4th  ed.)  298;  Cole  v.  Levin,  i  Vent,  note  to  Cook  v.  Gerrard. 
224;  Doe  V.  Dorvell,  5  T.  R.  578;  Ed-  As  to  what  words  will  create  cross- 
wards  z\  AlHston,  4  Russ.  78;  Meyrick  remainders  bj  implication  in  wills  see 
v.  Whishaw,  2  B.  &  A.  810;  Levin  v.  Wills. 

Wealtherall,  i  B.  &  B.    401 ;  Doe    v.  Whether    CroM-Bemalndera    Can  be 

Worsley,  i  East  416;  Bohon  x\  Bohon,  Created  Between  More  than  Two. — "In 

78  Kj.  408.  the  case  of  Gilbert  v.  Wittj,  Cro.  Tac. 

Segt.  Williams  says  that  the  reason  655,  it  was  said  by  Justice  Dodderedge, 
of  the  rule  is  to  be  found  in  i  Rol.  Ab.  that  cross-remainders  should  never  be 
837  (R.)  pi.  2,  where  it  is  said  that  if  a  raised,  even  in  wilts,  by  implication, 
man  makes  a  feoffment  in  fee  to  the  between  more  than  two  persons.  This 
use  of  }  S  and  J  D  and  the  heirs  doctrine  received  some  countenance 
male  of  their  bodies  and  for  default  of  from  what  was  said  by  the  courts  in 
such  issue  of  either  of  them  to  the  use  the  cases  of  Cole  v.  Levingston,  i 
of  the  survivor  of  them  having  issue  Ventres  224;  Holme  v,  Meynell, 
male  and  to  the  issue  male  of  such  is-  Raym.  452,  and  some  other  cases, 
sue  male,  and  for  default  of  issue  But  this  notion  seems  entirely  ex- 
male  of  their  bodies,  the  remainder  to  ploded  by  the  cases  of  Burden  v.  Bur- 
another,  by  this  gift  J  S  and  }  D  ville,  B.  R.  East.  Term.  13  Geo.  3; 
have  several  inheritances,  and  no  Duke  of  Richmond  xk  Earl  of  Codo- 
cross-remainder  in  tail  is  raised  by  the  gan,  determined  in  the  court  of  chan- 
words  after,  for  want  of  the  word  heirs ;  eery  in  May,  1773,  Wright  t».  Holford, 
for  though  it  be  by  way  of  use  an  estate  and  others,  B.  R.  Easter  Term,  1774, 
tail  cannot  be  raised  without  the  word  Cowp.  31,  and  some  other  subsequent 
heirs.  Therefore,  if  the  limitation  be  cases.  It  seems,  however,  to  be  ad- 
'*to  the  use  of  A  and  B  and  the  heirs  of  mitted  in  these  cases,  that  to  raise 
their  bodies,  and  if  they  die  without  cross- remainder  between  more  than 
issue  of  their  bodies,  or  either  of  two,  stronger  implication  is  required, 
them,  that  then  it  shall  remain,'*  etc.  than  to  raise  them  between  two  only." 
or  "that  each  shall  be  heir  to  the  Co.  Litt  195^,  note  (i)  per  Butler, 
other,"  or  in  default  of  all  such  issue  See  i  Wms.  Saund.  (5th  ed.)  185c., 
as  aforesaid,  "then  over,"  or  if  it  be  note  to  Cook  v.  Gerrard,  i  Prest.  Est. 
mentioned  in  express  terms,  *'that  '95;  De  Peyster  t'.  Clendining,  8 
there  shall  be  cross-remainders  be-  Paige  (N.  Y.)  295. 
tween  them"  and  the  like  which  would  In  Hall  v.  Priest,  6  Gray  (Mass.)  18, 
clearly  raise  cross-remainders  by  im-  cross- remainders  were  sustained  be- 
plication  in  a  will,  yet  they  cannot  be  tween  eight  persons, 
implied  in  a  deed,  i  WmK.  Saunds.(5th  8.  Co.  Litt.  195  a,  note  (i)  per  But- 
ed.)  186^.,  i86c.,  note  to  Cook  v.  Ger-  ler  citing  Green  v,  Stephens,  17  Ves. 
rard.  To  the  same  effect  is  the  obser-  Jr.  64,  76  by  Lord  Eldon ;  4  Cruise 
vation  of  Justice  Lawrence  in  Doe  v.  Dig  Real.  Prop.  312,  citing  Twisden  v. 
Worsley,  i  E^t.  416,  that  in  order  to  Lock,  Amb.  663,  666  by  Lord  Camden, 
raise  cross-remainders  in  a  deed  be-  also  Duke  of  Richmond's  Case,  Col- 
tween  the  issue  of  the  first  takers,  lect  Jur.,  vol.  2,  347.  Compare  West 
there  must  be  a  limitation  to  the  v.  Errissey,  2  P.  Wms.  349,  cited  by 
heirs  of  the  body,  which  is  not  neces-  Lord  Camden  in  Twisden  t;.  Lock, 
sary  in  a  will.  Amb.  663,  666. 

a.  Co  Litl.  195a.,  n.  (i)  per  Butler;  4.  "The  case  of  Papillon  v.  Voice, 

4  Kent.    Com.  *2oi,    *202;   2  Wash.  (2  P.Wms.  471),  has  gone  this  length  at 

Real  Prop.  (5th  ed.)  605;  Atherton  v,  least;  that,  whatever  distinctions  have 

Page,  4  T.  R.  710;   Doe  r.  Cooper,  1  been  taken  between  marriage  articles 
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be  particularly  attended  to :  (i)  that  the  clauses  by  which  they  are 
created  should  not  be  so  expressed  as  to  make  it  necessary  that 
the  parties  taking  under  them  should  be  alive  at  the  time  of  the 
decease  and  failure  of  issue  of  the  others  ;  (2)  that  they  should  be 
so  expressed  as  to  pass  not  only  the  original  share  of  the  first 
taker,  but  the  shares  surviving  or  accruing  to  him  or  his  issue,  on 
the  decease  and  failure  of  issue  of  any  of  them.  For  the  sur- 
viving or  accruing  shares  may  be  considered  as  a  distinct  limita- 
tion, and  may  consequently  be  thought  not  to  remain  over,  unless 
this  is  signified.*  In  all  these  cases  the  test  of  the  existence  of 
cross-remainders  is,  whether  or  not  there  is,  in  the  case  of  a  deed, 
an  express  limitation,  in  case  of  a  will  an  express  or  implied  one, 
that  the  whole  estate  shall  go  over,  together,  in  entirety  to  its 
final  limitation,  upon  the  failure  of  issue,  or  in  parts  as  the  issue 

and  a  will,  upon  the  object  of  articles,  and  other  or  others  of  them,  equally  to 

and  the  general  course  of  dealing  in  be  divided  between  them,  if  more  tnan 

the  execution  of  that  object,  the  court  one,  share  and  share  alike,  as  tenants 

looks  at  such  instrument,  and  the  na-  in  common,  and  of  the  several  and  re> 

ture  of  it,  collecting  the  intention  per-  spective  heirs  of  the  body  and  bodies 

haps   under  different    circumstances ;  of  such  surviving  and  other  daughter 

but  in  the  instance  of  a  legal  devise  by  or  daughters ;  and  if  all  such  daughters 

a  will,  containing  also  an  executory  but  'one  shall  die  without  issue,   or 

trust  to  settle  lands  to  be  purchased  to  there  shall  be  but  one  such  daughter, 

the  same  uses  in  substance,  the  court  then  to  the  use  of  such  daughter,  and 

in  the  execution  of  that  trust  regards  of  the  heirs  of  her  body."     i  Wms. 

the  actual  intention,  if  it  is  to  be  col-  Saunds.  i86a,  note  to  Cook  v.  Gerrard. 

lected,  in  a  much  greater  degree  than  But  it  is  not  necessary,  though  cer- 

in  the  construction  of  the  legal  devise,  tainly  prudent,  to  use  this  technical 

In  Austen  v.  Taylor  (Amb.  376),  LfOrd  form.     For  where  the  words  in  a  deed 

Worth ington  did  not   mean  to  shake  were,  "and  in  case  any  such  child  or 

that  case,  and  admits  the  principle  of  children  should  die  without  issue  of 

the  court."    Lord  Eldon  in  Green  v.  his,  her,  or  their  body  or  bodies  issu- 

Stephens,  17  Ves.  Jr.  64,  76.  ing,  then  the  part  or  parts  of  him,  her, 

1.    Co.    Litt.     195^,   note    (i),    per  or  them  so  dying  without  issue  should 

Butler.  be  and  remam  to  the  use  of  the  sur- 

Cross-remainders  are  not  created  as  viving  child  or  children  of  the  said  M 

to  accruing'shares  by  a  limitation  of  A  and  the  heirs  of  his,  her,  or  their 

the  entire  estate  to  an  only  surviving  respective  bodies  issuing,  and  so  toties 

child  and  his  issue,  or  by  a  gift  over  of  quolies  as  any  of  the  said    children 

the  entire  estate  in  remainder  after  the  should  die  without  issue,    till    there 

failure  of  all  the  issue,  or  by  an  ex-  should  be  only  one  child  left ;  and  in 

press  creation  of  cross-remamders  as  case  all  the  said  children  should  die 

to  the  original    shares.     Edwards  v,  without    issue,  or  if    the  said  M  A 

AUiston,  4  Russ.  78.    See   Fenby  v.  should  have  no  issue  of  her  body,  then 

Johnson,  21  Md.  117.  to  R  A  and  his  heirs;''  the  court  was 

The  same  principles  apply  to  trusts  of  opinion  that  the  deed  contained  ex* 
of  personalty.  Co.  Litt.  195^,  note  (i) ;  press  limitations  by  way  of  cross-re- 
Perkins  V.  Micklethwaite,  i  P.  Wms.  mainders,  which,  though  not  in  the 
274,  and  note  by  Cox.  formal  language  used  by  conveyancers. 

Apt  Ezpresalona — Usual  Form. — The  were  yet  in  terms  sufficient  to  denote 
usual  form  is,  **and  in  case  there  shall  that  it  was  the  intention  of  the  parties 
be  a  failure  of  issue  of  the  body  or  to  the  deed  that  there  should  be  cross- 
bodies  of  any  of  the  said  daughters,  remainders.  5  T.  R.  427;  Doe  v, 
then  as  to  the  part  or  parts,  as  well  Wainwright,  5  T.  R.  427.  See  also 
accruing  and  surviving  as  original,  of  i  Wms.  Saunds.,  186,  i86a,  note  to 
such  of  them  whose  issue  shall  so  fail.  Cook  v,  Gerrard. 
to  the  use  of  the  surN»ivors  or  survivor.  The  case  of  Doe  v,  Wainwright,  5 
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of  one  or  the  other  of  the  first  takers  shall  fail ;  in  the  former  case 
cross-remainders  exist,  in  the  latter  they  do  not* 

T.  R.  427,  however,  cannot  be  relied  other    devisees.    So   a    devise  to  two 

on  as  authorizing  anj  very  wide  de-  daughters  and  their  heirs,  and  if  thej 

parture  from  the  usual  form,  since  the  die  without  issue,  then  to  B.    That  is, 

court,   in  deciding  that    case,    relied  if  both  die  without  issue,  B  takes  the 

greatly  upon  the  fact  that  they  could  land;  but  not  until  that  time.    If  one  of 

not  give  effect  to  the  word  **all^  in  the  them  had  died  without  issue,  the  other 

sentence,  '*And  in   case  all   the  said  devisee  must  take  it  bv  necessary   im- 

children  should  die  without  issue,''  in  plication;  for  B  could  not."     ^Hence, 

the  above  limitation,  without  holding  it  was   held   in   the   above    case    that 

that  there  were  cross-remainders  not  when  A  devised  lands  to  his  four  sons, 

only  as  long  as  the  individual  children  B,  C,  D  and  E.  and  to  their  male  heirs 

but  as  long  as  the  several  lines  of  those  of  their  own  bodies   begotten,  forever ; 

children  existed.    The  case  therefore  and  in  case  either  or    any    of  them 

stands  somewhat  upon  its  own  peculiar  should  die  before  the  age  of  twenty-one 

facts  and  can  only  be  relied  on  as  sus-  his  or  their  lands  to  be  equally  divided 

taining    the    position  that  the  usual  between   the    surviving    brethren,    or 

form  is  not  absolutely  indispensable,  their  male  heirs,  and  B  died  during  in- 

Compare  the  remarks  of  Sir  J.  Leech  fancy,  and  before  the  distribution  of  the 

upon  this  case  in  Edwards  v.  Alliston,  lands,    without  issue,    and   C   and   O 

4  Russ.*78.  died   successively    afterwards    leaving 

1.  2  Washb.   Real   Prop.  '234;  Doe  issue  male,  and  lastly  £  died  leaving 

d.   Gorges    v,    Webb,   10  Taunt.  234.  issue   female  only,  the  devise  created 

See  Pilot  v,  Armistead,    2   I  red.  Eq.  no  cross-remainders  between  the  dev- 

(N.    Car.)  226;     Seabrook  v.    Mikell,  isees,   and   that  the  entailment  being 

I  Cheeves  (S.  Car.)  80.  spent  on  the  death  of  E  without  issue 

^If  a  devise  be  of  one  lot  of  land  to  male,  the  estate  reverted  to  the  heirs 

A,  and  of  another  lot  to  B  in  fee,  and  general    of    the    devisor,    except    the 

if  either    dies  without  issue,  the    sur-  share  of  B  which,  on  his  death,  went 

vivor  to  take,  and  if  both  die  without  to    the    surviving    brethren,    and    on 

issue,  then  to  C  in   fee,  A  and  B  have  their  deaths  to  their   respective    heirs 

cross-remainders  over  by  express  terms;  general. 

and  on  the  failure  of  either,  the  other.  So  wherein  a  devise  to  two,  their  sev- 
or  his  issue,  takes,  and  the  remainder  eral  shares  are  limited  over  to  third 
to  C  is  postponed;  but  if  the  devise  had  persons,  on  the  failure  of  issue  of 
been  to  A  and  B  of  lots  to  each,  and  either  of  them,  cross-remainders  will 
remainder  over  on  the  death  of  both  of  not  be  implied.  Baldrick  v.  White,  2 
them,  the  cross-remainders  to  them  Bailey  (S.  Car.)  442.  Compare  Sea- 
would  be  implied.**  4  Kent's  Com.  brook  v.  Mikell,  1  Cheeves  (S.  Car.) 
201, 202.  80. 

In  Hungerford  v,  Anderson,  4   Day         On  the  other  hand,  where  a  testator 

(Conn.)  368,   the  court  by  Reeve,  J.,  devised  real  estate  to  his  wife  during 

said:     "In  order  to  constitute  a  cross-  life  or  widowhood,  and   then    to  two 

remainder    by    necessary    implication,  granddaughters  and  their  issue  in   two 

there    must    appear    in    the    will    an  equal    shares,    with   a   devise  over,  in 

intention  that  no  person  shall  inherit  case  the  granddaughters  died  without 

any   part   of  .the  estate,  or  take  it  by  issue — it  was  held,  that  the  latter  took 

way  of  remainder,  as  long  as  any  of  the  vested   remainders   in    tail,   with  con - 

devisees,  or  any  of  their  issue,  to  whom  tingent  cross- remainders  depending  on 

it  is  given,  are  alive.    On  this  ground  survivorship.     Pierce  v.  Hakes,  23  Pa. 

it  has  been  determined  in  Dyer  303^,  St.  231.     Compare  Simpson  v.  Coon, 

where  an   estate  was  given  to  divers  4  S.  &  R.  (Pa.)  j68. 
persons,  and  the  heirs  of  their  bodies.        So  under  a  devise  to  four  children, 

and    if  they   all  die  without    issue  of  **each  to  have  an  equal  share  of  that 

them,  remainder  to  A.     Now,  it  is  ap-  property,  but  is  never  to  be  sold;  is  to 

parent  that  A  cannot  take,  unless  they  remain   in    the    family     forever,    and 

all  die  without  issue;  who,  then,  is  to  when  either  of  them  dies,  then  for  hb 

take  the  estate  of  one  of  them    who  or  her  share  to  be  divided  equally  among 

should  die  without  heirs  of  his  body?  By  the  rest,"  the  devisees  take  as  tenants  in 

necessary  implication   it  must  be  the  common,    with    cross-remainders    be- 
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c.  Alternative  or  Substitutional,  Fees — Contingen- 
cies WITH  Double  Aspect. — Although  at  common  law  a  fee 
cannot  be  limited  after  a  fee,*  yet  two  or  more  several  contingent 
fees  may  be  limited  as  substitutes  or  alternatives  the  one  for  the 
other  in  such  way  that  every  subsequent  limitation  will  constitute 
a  disposition  in  place  of  the  former,  if  the  former  should  not  vest 
in  interest,  and  only  one  will  take  effect.*  Thus  where  land  is 
devised  to  A  for  life  without  impeachment  of  waste,  and  if  he 
have  issue  male,  then  to  such  issue  male  and  his  heirs  forever ; 

tween  them,  and  the   ultimate  limita-  or  in  case  he  should  have  a  child,  chil- 

tion  to  the  last  survivor;  and  on  the  dren  or  descendants  of  the  same  living 

death  of  one  of  the  devisees  his  heirs  at  the  time  of  his  death,  and  such  child, 

take  nothing.     Reber  v,  Dowling,  65  children,  descendant    and  descendants 

Miss.  259;  sub  nomine^  Dowling  v.  Re-  should  subsequently  depart  this  life  un- 

ber,  3  So.  Rep.  654.  der  lawful  age,  and  without  issue  living 

A  testator  directed  the  residue  of  his  at  the  time  of  his,  her  or  their  decease, 
estate,  real  and  personal,  to  be  divided  then  to  the  ''children"  of  the  testator's 
into  nine  equal  shares,  and  gave  eight  of  son  in  fee.  Held^  that  the  will  created 
his  children  **one  of  the  said  shares  each,  a  contingent  remainder  with  a  double 
to  have  and  to  hold  the  same  to  their  aspect,  and  not  an  executory  devise, 
own  use  and  behoof  forever,  and  that  Demill  v.  Reed,  71  Md.  175.  In  the 
of  their  several  and  respective  heirs  above  case  the  court  by  Miller,  J.,  said: 
and  assis^ns  forever;  it  being  my  ex-  *'It  is  a  clearly  established  general  rule 
press  will  and  intention  in  case  of  the  in  the  construction  of  wills  that  a  lim- 
decease  of  either  of  my  said  children  itatlon  which  may  operate  as  a  remain- 
without  issue,  the  share  of  such  de-  der  shall  not  be  construed  an  executory 
ceased  child  or  children  shall  be  equal-  devise.  Here  there  is  first  a  life  estate 
ly  divided  to  and  among  his  or  her  sur-  given  to  the  grandson,  B,  and  upon  his 
viving  brothers  and  sisters;"  and  gave  death  alternative  contingent  remainders 
the  other  ninth  to  a  trustee  for  the  use  in  fee  are  limited,  first,  to  the  child  or 
of  his  remaining  child  for  life,  and  in  children  of  B,  if  he  leaves  any, 
case  of  her  decease  without  issue  to  di-  which  shall  attain  lawful  age,  or  die 
vide  and  distribute  the  said  share  before  that  time  leaving  issue,  and,  fail- 
equally  among  my  other  children,  as  ing  this,  then  to  the  children  of  the 
provided  in  the  last  item,  but,  in  case  testator's  son  H.  If  B  had  lefl  a  child 
my  said  son  die  leaving  issue,  then  to  di-  who  attained  the  age  of  twenty-one,  or 
vide  and  distribute  said  share  to  and  died  before  that  time  leaving  issue,  the 
among  said  issue.  Held^  that  each  of  fee  would  have  vested  in  such  child  or 
the  eight  children  first  named  took  an  issue,  and  such  vesting  would  forever 
estate-tail  in  the  real  estate  with  have  excluded  any  possible  future  inter- 
cross-remainders  over  to  the  other  est  in  the  children  of  H  J  W.  Their  in- 
brothers  and  sisters.  Hall  v.  Priest,  6  terest  took  effect  only  upon  the  failure 
Gray  (Mass.)  18.  of  the  preceding  contingency.    There 

1."  See  supra  J  this  title,  §  I*  i«  a.  are,  therefore,  here  two  contingent  feet 

2.  Prest.    Est.    83;     Feame's   Cont.  not  limited  to  take  effect  the  one  upon  or 

Rem.  371,372,  note  (a);  Tiedeman  Real  after  the    other,  but  the  one  to  take 

Prop.,  ^§  537, 540;  Stump  V.  Findlay,  2  effect  to   the  entire  exclusion  of  the 

Rawle  (Pa.)  1*68.  other,  and  the  falling  out  of  the  contin- 

A  testator  devised  certain  real  estate  gencies  is  to  decide  which  of  the  two  is 

to  his  son  in  trust,  for  the  use  and  bene-  to  take  effect.     It  is  a  case  illustrating 

fit  of   his  grandson    during  the  term  the  statement  made  by  Fearne   373: 

of  his  natural  life,  and  from   and  im-  *However,  we  arc  to  remember,  that 

mediately   after    the   decease    of  said  although  a  fee  cannot,  in  conveyances 

grandson,  then    in  trust  to  the  child  at  common  law,  be  mounted  on  a  fee, 

or     children    of     such    grandson    if  yet  two  or  more  several  contingent  feet 

be  should  have  any.    But  in  case  such  may  be  limited  merely  as  substitutes  or 

grandson  should  depart  this  life  with-  alternatives  one  for  the  other,  and  not 

out    leaving    a    child    or    descendant  to  interfere;  but  so  that  one  only  take 

thereof  living  at  the  time  of  his  death,  effect,  and  every  subsequent  limitatioD 
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and  if  he  die  without  issue  male,  then  to  B  and  his  heirs  forever '} 
the  first  remainder  is  a  contingent  remainder  in  fee  to  the  issue 
of  A,  and  the  remainder  to  B  is  also  a  contingent  fee  not  con- 
trary to,  nor  in  any  way  derogatory  from,  the  effect  of  the  former 
but  by  way  of  substitution  for  it.  If  A  have  issue  male,  the  re- 
mainder vests  in  that  issue  in  fee ;  but  if  A  have  no  issue 
male,  then  it  vests  in  B  in  fee.*  Hence  these  limitations  or 
the  interests  created  by  them,  taken  in  connection  with  those  for 
which  they  are  substituted,  are  sometimes  called  contingencies 
with  a  double  aspect,  or  gifts  upon  a  double  contingency,  or  gifts 
or  devises  upon  two  alternative  contingencies.*  Any  number  of 
alternative  interests  may  be  limited  in  succession,  so  that  each 
more  remote  limitation  may  be  simply  a  substitute  for  the  one 
next  preceding  it.^  The  characteristic  of  such  limitations  is  that 
if  any  prior  limitation  in  the  series  takes  effect,  all  the  ulterior 
limitations  entirely  fail.* 

d.  Of  THE  Contingency  Upon  Which  a  Remainder  May 
Depend— (See  also  Limitations  in  Instrument,  vol.  13,  p. 
773 ;®  Wills). — At  common  law  a  limitation  will  fail  to  take 
effect  as  a  contingent  remainder : 

1.  If  the  condition  or  contingency  upon  which  it  depends 
requires  the  performance  of  an  act  morally  wrong  or  civilly 
unlawful,''  as  a  remainder  to  a  ba.stard  not  in  essefi 

2.  If  the  contingency  is  too  remote*  as  where  the  remainder  is 

be  a  disposition  substituted  in  the  room  5.  Smith   Ex.   Int.,  (    236a.    Laffer 

of  the  former,  if  the  former  should  fail  v,    Edwards,    3  Mad.    210.      Compare 

of  elfect.'  "  infra,  this  title,  §  II,  5,  c;  §  II,  5,  e. 

Legislation. — In  several  States,  a  con-  By  express  words  the  second  fee 
tingent  remainder  in  fee  limited  on  a  might  be  vested  while  the  first  re- 
prior  remainder  in  fee,  to  take  effect  if  mained  in  contingency;  but  then  the 
the  first  remainder-man  die  under  first  must  operate  by  executory  devise 
twenty-one,  or  otherwise  lose  his  or  shifting  use,  and  not  as  a  strict  and 
estate  before  arriving  at  full  age,  is  ex-  proper  remainder,  i  Prest.  Est.  84. 
pressly  authorized  by  statute.  Stimson's  6.  Vol.  13,  p.  773. 
Am.  Stat.  Law,  ^'1440;  New  Tork^  7.  Fearne's  Cont.  Rem.  249;  Smith 
Rev.   Stat.,   pt.  2,  ch.   1,  tit.  2,  ^    16;  Ex.  Int.,  §  696. 

Indiana,  Rev.  Stat.  1881,  §  2962;  Mick-  8.  Fearne's  Cont.  Rem.  249;  Blodwell 
igan,  Ann.  Stat.,  §  5532;  Wisconsin,  v.  Edwards,  Cro.  Eliz.  509;  Lomas  v. 
Rev.  Stat.  1878,  §  2o^o\  Minnesota,  Gen.  Wright,  2  My.  &  K.  769. 
Stat.  1878,  ch.  45,  §  16;  California,  On  the  doctrine  that  a  bastard  can- 
Civ.  Code,  J  5772;  Dakota,  Civ.  Code,  (  not  take  by  the  description  of  issue  of 
229;  Idaho,  Rev.  Stat.  1887,  ^  2832.  a  particular  person  until  he    has    ac- 

1,  L<x)dington  v,  Kime,  i  Salk.  224;  quired     the    reputation    of   being    his 

Fearne*s  Cont.  Rem.  225;  Doe  d.  Brown  child.  See  i  Coke's  Inst.  3^,  I. 

V,  Holme,  3  Wils.  237';    Goodright  v,  9.  Fearne's    Cont.    Rem.    248,    249; 

Dunham.  Doug.  (3d  ed.)    254.       Com-  Smith  Ex.  Int.,  §  697;  2  Wash.   Real 

fare  Smith  v.  Horlock,  7  Taunt.  129.  Prop.,    '253;  2  Bl.  Com.  169;    Cholm- 

a.  Fearne's  Cont.  Rem.  373.  ley's  Case.  2  Rep.  51^;    Zeisweiss  v. 

8.  Smith's  Ex.  Int.,  §  129.  James,  63  Pa.  St.  465. 

For  further  discussion  of  the  nature  Statutory  OliangeB.— In  several  States 

of  alternative    limitations,    see    infra^  it  is  provided   that    no    future    estate 

this  title,  M^t  St  «•  ^^^11  ^  invalid  on  account  of  the  im- 

4.  Smith  Ex*.  Int.,  §  136a.   See  Laffer  probability  of  the  contingency  on  which 

V.  Edwards,  3  Mad.  210.  it  is  to  take  effect. 
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New  Tork,  Rev.  Stat.  pt.  2,  ch.   i,  Fearne's    Cont  Rem.  250,   252.    The 

tit.  2,  §  26;  Mickigafiy    Ann.  Stat.,    4  notion    that    there    could    not    be    a 

5542;    Wisconsin^  Rev.    Stat.    1878,    ^  possibility  .upon  a  possibility  was  in- 

2050;  Minnesota^  Gen.  Stat.  1878,    ch.  troduced  by  a  remark  of  Popham,  C. 

45,    §  26;    California^    Civ.    Code,    §  J.,  in  1598,  m  the  Rector  of  Chiding- 

5697;  Dakota^  Civ.  Code,   §    189;   /«-  ton*s  Case,  i  Co.  i53«r,  156^,  was  re- 

•diaMa,  Rev.  Stat.,  ch.  28,  ^  162..  jected    by  Lord   Nottingham    in   the 

Wliat  la  BemotenesB — ^PosBlblllty  Up-  Duke  of  Norfolk's  Case  in  1681,  3  Ch. 
on  Possibility. — Upon  this  question  two  Cas.  29,  and  while  deeply  imbedded  in 
distinct  and  contrary  theories  exist ;  the  literature  of  the  profession  seems 
•one  that  a  limitation  is  too  remote,  if  to  be  without  adequate  support  from 
it  offends  against  the  rule  that  there  adjudged  cases.  Gray  on  Perpetuities, 
cannot  be  a  i>ossibility  upon  a  possi-  §  288;  Wms.  Real  Prop.  272.  Thedoc- 
bility,  or  so  much  of  the  rule  as  is  still  trine  was,  however,  recognized  to 
in  force;  the  other  if  it  offends  against  Zeisweiss  v.  James,  63  Pa.  St.  265. 
the  Rule  against  Perpetuities.  The  The  eminently  unsatisfactory  charac 
rule  against  double  possibilities  or  a  ter  of  the  distinction  appears  from 
possibility  on  a  possibility  is  thus  ex-  Lord  Coke's  statement  that  the  chance 
plained  by  Fearne:  "If  there  be  a  that  a  man  and  a  woman,  both  married 
lease  for  life,  remainder  to  the  heirs  of  to  different  persons,  shall  themselves 
]  S,  though  this  remainder  be  g^od,  marry  one  another  is  but  a  common 
because  by  common  possibility,  J  S  possibility,  but  the  chance  that  a  mar- 
may  die  during  the  particular  estate;  ried  man  shall  have  a  son  named 
yet  if  there  be  no  such  person  Geoffrey  is  a  double  or  remote  possi- 
as  J  S  at  the  time  of  the  limitation,  bility.  10  Rep.  50^;  2  Rep.  516. 
notwithstanding  such  a  person  should  Whereas  if  the  son  were  to  get  an 
afterwards  be  born  and  die  >during  the  estate,  if  called  Geoffrey,  it  is  evident 
life  of  the  tenant  for  life,  his  heir  shall  that  the  latter  event  is  much  the  more 
not  take  by  virtue  of  such  limitation ;  probable.  In  commenting  upon  the 
because  the  possibility  on  which  it  is  above  passage  from  Fearne,  Butler 
to  take  effect  is  too  remote;  for  it  says :  "The  expression  of  a  possibility 
amounts  to  the  concurrence  of  two  upon  a  possibility,  which,  in  the  Ian- 
several  contingencies,  not  independent  guage  of  Lord  Coke  cited  in  this 
and  collateral,  but  the  one  requiring  the  place,  is  never  admitted  by  intend- 
previous  existence  of  the  other,  and  ment  of  law,  must  not  be  understood 
yet  not  necessarily  arising  out  of  in  too  large  a  sense.  A  remainder  to 
It,  viz. :  First,  that  such  a  per-  the  son  of  A  who  first  or  alone  shall 
«on  as  J  S  should  be  born,  attain  twenty-one,  is  so  far  a  possi- 
which  is  very  uncertain ;  and,  second-  bility  on  a  possibility,  as  it  depends 
ly,  that  he  should  die  during  the  for  its  effect  on  the  happening  of  two 
particular  estate,  which  is  another  un-  possible  events,  that  A  shall  have 
certainty  grafted  upon  the  former,  an  eldest  or  only  son,  and  that  such 
This  is  called  a  possibility  upon  a  pos-  son  may  attain  twenty-one;  but  the 
sibility,  which  Lord  Cok^  tells  us  is  validity  of  such  a  remainder  is  un- 
never  admitted  by  intendment  of  law.  questionable.     In  Routledge  v,  Dorril, 

"Upon  the  same  ground  ariseth  the  2  Ves.  Jr.  357,  a  moneyed  fund  was 
distinction  between  a  remainder  lim-  vested  in  trustees,  in  trust  for  the  in- 
ited  by  a  general  description  and  one  tended  husband  and  wife  for  their 
limited  by  a  particular  name  to  a  per-  lives  successively,  and,  after  the  dc- 
9on  not  in  esse.  In  the  first  case  the  ceaseof  the  survivor  of  them,  in  trust  for 
remainder  is  good,  as  a  limitation  to  all  and  every  the  children  and  grand- 
the  right  heirs  of  J  D  who  is  alive,  or  children  or  issue  of  the  said  intended 
primogenito  filio  of  B  who  has  no  son  marriage,  in  such  shares  and  at  such 
then  born;  but  in  the  other  case  the  re-  times  as  the  parents  or  the  survivor  of 
mainder  is  void  ;  as  if  a  remainder  be  them  should  appoint,  and  for  want  of 
limited  to  G,  son  of  D ;  in  that  case  if  such  appointment,  in  trust  for  all  and 
D  hath  not  a  son  named  G  at  the  time  every  the  children  and  grandchildren, 
of  the  limitation,  the  law  will  not  expect  or  issue  of  the  marriage,  if  more  than 
he  should  afterwards  have  a  son  so  one,  who  should  be  living  at  the  de- 
named,  because  it  amounts  to  a  possi-  cease  of  the  surviving  parent,  in  equal 
bility  upon  a  possibility,  viz. :  First,  shares  payable  to  the  sons  at  twenty- 
that  he  should  have  a  son ;  and,  second-  one,  and  to  the  daughters  at  twenty-one 
ly,  that  such  son  should  bie  named  G."  or  marriage.    The  Master  of  the  Rolls 
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held,  that  it  was  competent  to  the  possibilities  is  still  in  force.  Challis^ 
parties  to  have  appointed  among  all  Real.  Prop,  90,  91.  All  agree  that 
the  issue  living  at  the  death  of  either  the  Rule  against  Perpetuities  has 
the  husband  or  the  wife,  whether  in  the  no  bearing  upon  the  question,  Lord 
first,  second,  or  third  degree ;  and  that  St  Leonards  observing  in  Cole  v, 
so  far  as  the  power  was  not  well  ex-  Sewell,  4  Drury  8l  War.  27,  that 
ecu  ted,  the  fund  was  to  be  divided  as  the  above -quoted  passage  from  Fearne 
if  no  appointment  had  been  made,  showed  *'there  was  then  a  difficulty 
Now  it  is  evident,  that  to  entitle  a  about  remote  possibilities  which  does 
grandchild  to  take  under  the  latter  not  exist  at  this  moment**  (1843), 
trust,  four  events  must  happen — that  and  Lord  Brougham  observing  in  the 
the  husband  and  wife  should  have  a  same  case  on  appeal,  2  CI.  &  F.,  N.  S. 
child;  that  such  child  should  have  a  230:  "On  looking  at  the  learned  and 
child,  and  such  last-mentioned  child  able  arg^uments  in  the  court  below,  as 
should  be  alive  at  the  decease  of  the  reported,  which  I  have  read  carefully,  I 
survivor  of  his  grandfather  and  grand-  was  a  good  deal  surprised  to  find  that 
mother,  and  that  if  such  child  were  a  there  was  a  question  raised  about  the 
grandson  he  should  attain  twenty-one,  remoteness  of  the  limitations.  Now, 
and  if  a  granddaughter,  attain  that  whatever  doubt  may  have  arisen  in  the 
age  or  marry."  Feame's  Cont.  Rem.  earlier  periods  of  the  learning  of  the 
250-252,  note  (c).  law  of  contingent  uses,  whatever  con- 
Smith  succinctly  states  the  princi-  fusion  of  expression,  perhaps  rather 
pies  to  be  deducted  from  the  authori-  than  of  substance,  may  be  found  in  the 
ties  cited  by  Fearne  and  Butler  thus :  reports,  giving  rise  to  an  impression 
**A  limitation  may  be  made  to  depend  that  there  is  in  such  a  case  a  rule  similar 
on  any  number  of  contingencies,  even  to  the  rule  with  respect  to  perpetuities 
though  they  may  be  engrafted  on  each  in  the  case  of  springing  uses  and  exec- 
other,  so  long  as  each  amounts  to  a  utory  devises,  which  on  account  of  the 
common  probability,  and  so  long  as  law  respecting  perpetuities  may  be  too 
they  may,  according  to  common  proba-  remote — whatever  difficulty,  confusion^ 
bility,  grow  out  of  or  be  connected  or  doubt  may  have  arisen  in  earlier 
with  each  other  in  the  manner  speci-  cases  as  to  this,  I  am  quite  confident 
fied  by  the  instrument  containing  the  that  for  upwards  of  a  hundred  years  the 
limitation.  But  a  limitation  is  invalid,  rule  has  been  settled,  as  will  be  clearly 
when  made  to  depend  on  a  single  con-  seen  if  you  search  through  the  authori- 
tingency,  if  it  is  made  to  depend  on  a  ties.  I  have  been  led  to  do  so  from  the 
remote  possibility  or  when  made  to  de-  curiosity  of  the  case,  and  from  seeing 
pend  on  two  contingencies,  if,  accord-  that  the* learned  gentlemen,  particularly 
ing  to  common  probability,  they  do  Mr.  Sergeant  Warren,  who  argued  this 
not  grow  out  of  and  are  not  connected  case  below,  raised  the  point,  and  there- 
with each  other  in  the  manner  speci-  fore  we  would  suppose  that  there  must 
fied.*'  Smith  Ex.  Int.,  ^  697,  698.  be  some  foundation  for  it.  I  wished, 
Sergt.  Williams  (Wms.  Real  Prop,  therefore,  to  trace  what  that  founda- 
374),  is  of  opinion  that  the  rule  against  tion  was,  because  it  opened  to  my  mind 
double  possibilities  is  obsolete,  and  a  new  and  a  strange  view  of  the  law,  ap- 
that  the  only  remaining  principle  plying  that  to  contingent  remainders, 
traceable  to  it  is  embodied  in  the  rule  which  I  had  always  understood  must 
that  an  estate  cannot  be  given  to  an  be,  from  the  very  nature  of  the  thing, 
unborn  person  for  IHe  followed  by  any  confined  to  springing  uses  and  execu- 
estate  to  any  child  of  such  unborn  per-  tory  devises;  and  why?  In  the  case  of 
son ;  and  in  this  he  is  sustained  by  the  a  contingent  remainder  if  the  limi- 
opinions  of  Lord  St.  Leonards  in  tation  is  to  operate  by  way  of  re- 
Cole  V,  Sewell,  4  Drury  &  War.  27,  and  mainder,  it  must  be  supported  by  a 
of  Lord  Brougham  in  the  same  case  preceding  particular  estate  of  freehold, 
on  appeal,  2  CI.  &  F.,  N.  S.  230,  who  an  estate  for  life,  or  an  estate  tail,  and 
were  clearly  of  opinion  that  the  doc-  it  is  absolutely  useless  unless  it  is  to 
trine  of  remoteness  otherwise  than  as  take  effect  eo  mstantiy  that  the  preced- 
embodied  in  this  rule  had  no  applica-  ing  estate  determines;  that  is  the  very 
tion  to  contingent  remainders.  This  nature  of  it,  the  bond  of  the  existence, 
view  is  adopted  by  Tiedeman,  Real,  if  I  may  so  speak,  of  a  contingent  re- 
Prop ,  ^  417.  Chalfis  thinks  that  the  mainder.  But  then,  if  I  have  an  estate 
three  instances  in  the  text  are  the  only  limited  upon  a  fee  [simple],  that  is  to 
cases  in  which  the  rule  against  double  say,  an  estate  to  A  and  his  heirs,  and 
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limited  to  a  corporation  not  in  esse^  or  to  the  right  heirs  of  a 
person  not  in  esse  as  purchasers,*  or  to  the  child  of  an  unborn 

upon  the  determination  of  that  estate  ity  ever  creeping  into  it,  because  if  it 

in  fee,  that  is,  when  the  heirs  shall  cease,  is  a  contingent  remainder,  it  must  take 

then  over,  that  cannot  operate  bj  way  effect  on  being  barrable,  and  it  is  gone 

of  remainder,  it  is  quite  clear  that  that  forever  eo  instanti  that  the  particular 

is  void  as  a  remainder,  and  it  is  quite  estate  arises/' 

clear  that  if  that  is  to  take  effect  hy  vr&y  Mr.  Gray    contends,    on    the  other 

of  executory  devise  or  springing   use  hand,  that  the  rule  against  double  pos- 

(the  only   way   in   which  it  can  take  sibilities    is   absolutely   obsolete;  that 

effect),  there  is  no  end  of  it.     It  may  be  the  rule  against  an  indefinite  succession 

a  perpetuity  to  all  intents  and  purposes,  of  life  estates  suggested  by    Williams 

because    if    the    fee    is    first    limited  is  identical  with  the  first  form    of   the 

to   A    and     his    heirs,   then    as    long  Rule  against  Perpetuities;  that  that  rule 

as  there  are  the  heirs,  the  contingent  is  equally  applicable  to  contingent  re* 

use,  the  springing  use,  or,  in  the  case  mainders  and  executory  interests,  and 

of  a  will,  the  executory  devise,   cannot  that  the  test  of  remoteness  is  whether 

come  into  possession,  cannot  exist,  and  the      remainder      offends    against    it. 

cannot  be  available,  consequently,  there  Gray's   Perpetuities,  ^^  284-298,  where 

might  be  a  perpetuity  created  from  the  the  authorities  upon  both  sides    of  the 

condition  of  a  former  use  not  coming  controversy     are  collated.      See    also 

in  esse,  that  condition  being  the  gen-  Lovering  v,  Lovering.   129  Mass.    97; 

eral  failure  of  heirs.     What  is  the  con*  Hill  v.  Simons,  125  Mass.   339;    Heald 

sequence,  then?    That  the  law  has  said,  v.  Heald,  56  Md.  300;  Allender  v.  Sus- 

*to  prevent  the  possibility  of  this  per-  san,  33  Md.  1 1 ;  Brattleborc  v.  Mead, 

petuity,  we  will  fix  certain  bounds,   be*  43  Vt.  5156. 

yond    which  the   limitation   shall   not  Perpetiilties. — In  conclusion,  it  should 

take  effect.'    Therefore  there  may  be  be  observed,     however,    that     where 

an  estate  given  to  A    and    his   heirs;  the    legal .  estate    is     in    trustees    or 

that  is  a  fee;  but  you  cannot    limit    a  mortgagees,  the    equitable    remainder, 

remainder  upon  that.      If  you  give  an  being  indestructible,  is  subject  to  the 

estate  to  A  and  his  heirs,  and  for  want  Rule  against    Perpetuities    (Abbiss  v. 

of  such  issue,  or  if  A  shall  die  without  Binney,  L.  R.,  17  Ch.  D.  211};  and  that, 

heirs  during  the  life  of  B,  then  over,  if  this  position    be  correct.  State  stat- 

that  will  do,  that  will  operate  by  way  utes  b}'  which  the   remainder  is   made 

of  springing  use  or  executory  devise,  indestructible     should,     by    parity    of 

because  the  life  of  B   limits  the  period  reasoning,  be  subject  to  the  rule   also. 

during  which  that  shall  be  held  in  sus'  See  infra,  this  title,  %  I,  3,  g^  (2). 

/i»»50,  and  that  is  the  origin  of  the  rule.  The    validity    of  a    contingent     es- 

"In  the  same  way,  I  will  take  the  or-  tate  is  to  be  determined  by  considering 

dinary  case  of  a  fee  limited  upon  a'  fee,  the  terms  of  the  will  alone,  and  not  by 

that  is,  a  fee  to  come  into  use,  to  come  what  might    have    happened  or  what 

into  possession  upon  the  determination  did  actually  happen.     Bailey  v.  Sanger 

of  the  estate  of  A  and  his  heirs,   living  (Ind.),  6  West.  Rep.  558. 

B. ;  that  prevents  the   perpetuity,    be-  See  Nightingale  t».  Burrell,  15  Pick. 

cause   it   limits  the    period    to    dying  (Mass.)  104;  Gra}'  Perp.,  ^  201. 

during  the  life  of  B      ...     But  this  1.  Challis*    Real    Prop.    91,    citing 

is  not  the  case  of  an  executory  devise  Cholmley's  Case,  2  Rep.  50  at  51^;  2 

in    which   any  argument  against  per>  Bl.  Com*.  170;  Zeisweiss  r.  James,  63 

petuity  on  the  ground    of   remoteness  Pa.  St.  265. 

can  be  raised,  and  the  doctrine  of  re-  Challis  is  of  opinion  that  a  remain- 

moteness  has  been,  therefore,   I   think,  der  to  a* corporation  not  in  esse  or  to  the 

most   erroneously    imported    into   this  right  heirs  of  a  person  not  in  esse  as 

case,  with  which  it  can  have  nothing  purchasers,  would  still  be  bad,  although 

whatever  to  do,  because  it  cannot  be  an  the  objection  to  such  remainders  was 

executory  devise,  if  it  can   operate  by  originally     based    upon    the    obsolete 

way  of  contingent  remainder;  and  there  rule  against  double  possibilities.    Chal- 

cannot  be  remoteness  created  here,  be-  lis'  Real  Prop.  92.     But  see  preceding 

cause  the  preceding  estates  tail   are   all  note. 

barrable;  at  all  events,  you   have  the  S.  Challis*  Real  Prop.  91;    a  Wash, 

most  perfect  security  against  perpetu-  Real  Prop.  (  154;  Cholmley'a  Case,  a 
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person  after  a  life  estate  to  its  parent.^     But  a  remainder  to  an 

unborn  person,  either  for  life,  in  tail  or  in  fee  will  be  good,  unless 
it  is  preceded  by  a  gift  for  life  or  in  tail  to  the  unborn  parent  of 
that  person.* 

3.  If  it  is  repugnant  to  a  rule  of  law.* 

4.  If  it  is  contrariant  in  itself,  as  in  the  case  of  a  proviso  for 
determining  an  estate  tail  as  if  tenant  in  tail  were  dead  ;  for  the 

Rep.  50  at  51^;  2  Bl.  Com.  170;  Conn-  In  the  case  of  a  will  this  is  done  with 

den  V.   Clerk,    Hob.   33a/  Dennett   v.  a  view  to  carrying  out  the  general    in- 

Dennett,  40  N.  H.  503.  tent  to  benefit  the  issue  of  the    unborn 

1.  2  Wash.  Real.  Prop.,  *254;  Tiede-  child,  so  far  as  the    rules    of   law  will 

man*  Real.  Prop.  §  417;  2  Prest.  Abst.  permit.     Challis'  Real  Prop.    91.     See 

115;    Wms.  Real.   Prop.  *2 74;   Challis*  Morse  v.  Merriman,  8   Cush.    (Mass.) 

Real.  Prop.  90;  Watk.  Conv.  196,  Cov-  11;  Allyn  v,  Mather,9Conn.  ii4;Jack- 

entry's  note;  Fearne's  Cont.  Rem.  50a,  son  v.  firown,  13  Wend.  (N.    Y.)    437; 

and    Posthumous    Works  215;    Leake  Doebler's  Appeal,  64  Pa.  St.  15.     Com- 

Land  Law,  334;    Hay  v.   Coventry,  3  pare  supra,,  this  title.  ^  I,  3, «,  (2)  (A). 

T.  R.  86;   Brudenall  v.   Elwes,  i  East  a.  2  Wash.  Real   Prop.  \  254,  ♦255, 

A52;  Moneypennv  v.  Dering,  2  D.  M.  citing  z  Bl.  Com.  170;   2    Prest.  Abst. 

&  G.  145;  16  M.  &  W.  428;  Cole  V.  Se-  115 ;  Brudenall  v.  Elwes,  1  Earl  453,  per 

well,  4  Drury  &  War.  27;  2  H.L.  Cas.  Lord  Kenyon;  Smith  Ex.    Int.,  §§  711, 

186;  Jackson  v.  Brown,  13  Wend.  (N.  713;  Walk.  Conv.  195.  Coventry*8  note; 

Y.)  442.  Jackson  v.  Brown,  13  Wend.  (N.Y.)  437. 

Sergt.  Williams  states  the  rule  thus:  But  Mr.  Gray  suggests  that  if  an 
"An  estate  cannot  be  given  to  an  un-  estate  be  given  to  A,  a  bachelor,  for 
born  person  for  life,  followed  by  any  life,  remainder  to  A*s  eldest  son  for  life, 
estate  to  any  child  of  such  unborn  per-  remainder  to  the  eldest  son  of  the  eld- 
son."     Wms.  Real  Prop.  '274.  est  son  of  B,  another  bachelor,    in   fee, 

Mr.  Tiedeman,  Real  Prop.,  §  417,  the  last  remainder  is  bad.  Yet  this 
says  that  in  abolishing  the  rule  against  does  not  come  within  the  rule  laid 
double  possibilities,  the  courts  ex-  down  by  Sergt.  Williams,  since  at- 
tracted therefrom  its  essence,  and  form-  though  the  eldcbt  son  of  the  eldest 
ulated  it  in  the  above  rule.  But  this  son  of  B  is  the  child  of  an  unborn  per- 
seems  extremely  doubtful.  See  pre-  son,  the  remainder  to  him  does  not 
ceding  note  on  Remoteness,  and  Mr.  follow  an  estate  to  that  unborn 
Gray*s  observations  in  next  note.  person.     So    if   an     estate     be    given 

Gy  Pros  Doctrine. — *4f  in  a  deed  there  to  A,  a  bachelor,  for  life,  remain- 
are  two  limitations,  one  to  an  unborn  der  to  his  eldest  son  for  life,  remainder 
person  and  the  other  (by  purchase)  to  to  such  of  the  other  children  of  A  as 
any  issue  of  such  unborn  person,  the  survive  his  eldest  son,  the  last  remain- 
second  limitation  is  void.  And  all  lim-  der  is  bad.  Gray*s  Perp.,  §^  292,  293. 
itations  subsequent  to  such  void  limita-  8.  Fearne*s  Cont.  Rem.  252;  Smith's 
tion,  are  also  void.  (2  Prest.  Abst.  114,  Ex.  Int.,  ^  696. 

115,    Fearne's  Cont.    Rem.    502;    and  Fearne  illustrates  the  principle  by  a 

Posth.  Works,  215;  Brudenall  z^.  Elwes,  condition   so  framed  as  to  defeat  the 

East  453;  Monypenny  v.  Dering,  2   De  prior  estate  in  part  only,    on  the   as- 

G.  M.  &  G.  170;   Hay  v.  Earl  of  Cov-  sumption    that   "a  condition  or  limita* 

entry,  3  T.  R.  86).     If  in   a    will   there  tion  must  determine  the  whole  of  at* 

are  two  such  limitations,  the  prior  lim-  estate  to  which  it  is  annexed,  and  n&t 

itation  (whether  it  be  executed   or    ex-  determine  it  in  part  only  and  leave  it 

ecutory)  may  be  construed  as  a  limita-  good  for  the   residue.**     Hence   a  pro- 

tion  in  tail  provided  that  such  a  limita-  viso  to  make  the  estate  of  a  tenant  in 

tion  would,  if  not  barred,  carry  the  es-  tail     cease    during     his   life    is    void, 

tate  by  descent  to  the  issue  specified  in  Fearne*s  Cont.  Rem.,  252. 

the  second  limitation.     2    Prest.   Abst.  But  the  better  opinion   is   that  such 

166;  Butl.  note  on  Fearne's  Cont.  Rem.  an  interest  afler  an  estate  tail  would 

204;  Parfitt  V.  Hember,  L.  R.  4  Eq.  443;  now  be  sustained  as  a  conditional  limit- 

Forsbrook  v,  Forsbrook,  L.  R.  3  Ch.  ation.     See  infra,  this  title,  (  II,  4,  a; 

93;**  Challis*  Real  Prop.  90,  9X.  §  II,  4,  c. 
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estate  tail  is  only  determined  on  a  general  failure  of  issue  of  the 
tenant  in  tail.* 

5.  If  repugnant  to  the  nature  of  the  preceding  estate,  as 
where  the  remainder  is  limited  to  take  effect  on  tenant  in  tail 
suffering  a  common  recovery.* 

6.  If  it  operates  in  derogation  or  defeasance  of  the  preceding 
estate.* 

If  a  remainder  fails  to  take  effect  because  the  condition  upon 
which  it  depends  is  illegal,  contra  bonos  mores^  repugnant  to  law, 
contrariant  in  itself,  or  repugnant  to  the  nature  of  the  estate,  the 
limitation  over  is  absolutely  void.  If  it  fail,  because  the  condi> 
tion  operates  in  defeasance  of  the  preceding  estate,  the  limita- 
tion over  may  yet  be  sustained  in  a  devise  or  conveyance  under 
the  Statute  of  Uses,  as  an  executory  devise  or  shifting  use. 
Hence  in  a  devise  or  conveyance  by  way  of  use,  it  is  important 
to  determine  whether  the  limitation  is  merely  bad  as  a  remainder 
because  dependent  upon  a  condition  which  inures  to  defeat  the 
preceding  estate,  or  fails  entirely  by  reason  of  the  fact  that 
the  condition,  in  addition  to  defeating  the  preceding  estate  is 
itself  void,  because  repugnant  to  law,  or  to  the  nature  of  the  pre- 
ceding estate,  contrariant  in  itself,  morally  wrong  or  civilly 
unlawful. 

1.  Fearne*s  Cont.  Rem.,  253,  353.  one  for  life,  etc.,  and  if  such  a  thing 

The  expression  therefore  should  pro-  happens,  then  to  remain  to  B,  etc.,  this 

vide  that  in  the  happening  of  the  con-  shall  not  be  understood  as  intended  to 

tingencj,  the  estate  tail  should  cease  in  vest  in  possession,  immediately   upon 

the  same  manner  as  though  the  tenant  the  happening  of  the  condition,  and  in 

in  tail   were  dead    and  there    were    a  abridgment  of  the  preceding  estate;  be- 

general  failure  of  issue  inheritable  un-  cause  under  that  construction  the  re- 

der  the  entail.    Fearne*s   Cont.  Rem.  mainder  would  be  void  for  the  reasons 

254  note    (e.)  per  Butler.  already  given;  but  it  shall  be  construed 

a.  Fearne's  Cont.  Rem.,  357;  Smith  ^o  vest  in  interest  upon  the  happening 

Ex.  Int.,  6  606.  of  the  condition,  and  to  remain  as  a  re- 

«    i?JI..«-'-  r-^.,*    n^^    ^A^   ^A,.  ^     mainder  ought  to  do;  that  is,  so  as  to 

8.  rearnes  Cont.  Kem.,  300,  301;  3     ^      s*  ^u    j  *.        s   -*s ^r  «.u^  -. ^^j 

w^oK     D««i     j>^^^    ♦,,*  ♦^,1       c^^    await  the  detenmnation  of  the  preced- 

**^if'  ^^]l^'^'  As  if  a  gift  in  tail  be  made  to  one. 
Thus,  if  the  particular  estote  be  lim-  upon  condition  that  if  he  do  such  an 
ited  to  two  with  remainder  over  upon  act,  then  the  land  shall  remain  in  his 
the  death  of  one  of  them,  to  a  stranger  right  heirs;  the  word  then  is  not  so  to 
in  fee,  the  remainder  is  void,  because  as  be  understood,  as  to  avoid  the  estate 
the  survivor  must  have  the  estate  for  tail,  and  execute  the  fee  wmple  in  pos- 
life  by  reason  of  his  having  been  joint  session,  immediately  on  performance  of 
tenant  with  the  deceased,  the  limitation  the  act,  but  must  be  taken  in  thU  man- 
over  upon  the  death  of  one  can  only  ner,  vii.,  that  upon  the  performance 
take  place  by  defeating  the  estate  of  of  the  act,  the  remainder  in  fee 
survivor.  Had  the  limitation  been  to  the  .hall  vest  in  him,  not  to  be  executed  in 
the  survivor  instead  of  a  stranger,  it  possession  till  the  expiraUon  of  the  es- 
would  have  been  good.  2  Cruise  Dig.  tate  tail."  Fearnc's  Cont.  Rem.  262-26^ 
Real  Prop.  335, 337.  This  is  merely  a  particular  insUnce 
Prlnol^le  of  Ctonitmetlon. — ^''The  con-  of  the  well-settled  rule  that  a  limitation 
tingency  will  never  be  construed  as  op-  will  never  be  construed  an  executory 
erating  in  defeasance  of  the  preceding  devise  or  shifting  use,  if  it  can  be  con- 
estate,  if  that  construction  can  possibly  strued  a  remainder.  See  infra,  this 
be  avoided.    Thus,  if  land  be  leased  to  title,  4  II,  3. 
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e.  Of  the  Time  Within  Which  a  Contingent  Remainder 

Should  Vest. — l.  Every  contingent  remainder  must  vest  dur- 
ing  the  continuance  of  the  particular  estate  or  at  the  very  instant 
of  its  determination.*     Hence,  whenever  the  preceding  estate  is 

Enlarging  GondltionB. — A   remainder  States  a  remainder  may  be  limited  on- 
limited  to  take  effect  to  the  tenant  of  a  contingency  which  would  abridge  or 
the  particular  estate,  is  not  within  the  determine  the  precedent  estate;  and  if 
principle  although  the  particular  estate  valid  as  a    conditional    limitation,    it 
is    thereby    destroyed    by    merger.    2  will  be  equally  good  as  a  contingent 
Wash.  Real  Prop.  *257.     "And  though  remainder.     NewTork^  Rev.  Stat.  pi. 
the  limitation  should  not  so   far  pur-  3,  ch.  i,  tit.  2,  l^7,*j\  Indiana^  Rev.  Stat.,, 
sue  the  particular  estate   in  quality,    as  188 1,  ^  2960;  J/iV///^a».   Ann.    Stat.   ^^ 
to  come  within  the  doctrine  of  estates  5543;    li't'scottsin.  Rev.    Stat.,  1878,   ^• 
to  be  enlarged    on   condition,    yet    if  20^1;  Minnrsofay  Gen.   Stat.,    1878,  ch.. 
it  be  such  as  cannot  defeat,  exclude,  45.  ^  27  ;  Cn/i/ornia^  Civ.  Code,  ^  5778  ; 
or  abridge   the   particular  estate,    nor  Dakota^  Civ.  Code,  ^  235. 
have  any   other  operation  than  if  the  In  others,  statutes  providing  that  any 
words  expressive  of  its  time  of  com-  estate  which  would  be  good  by  exec- 
mencement  had  been  omitted,  or  it  had  utory  devise  is  equally  good  if  created 
been  in    express    words   postponed  till  by  deed,  and  that  a  freehold   may  be 
after  the  determination  of  the  preceding  limited  to  commence  in  futuro^  would 
estates,  the  objection   to  its  effect  as  a  seem  to  abrogate  the  rule  that  the  con- 
remainder  does  not  hold,  as  it  then  in  tingency  must  not  operate   in  defeas- 
cffect  gives  no  more,  than  the  remnant  ance  of  the  precedent  estate.     See  j»* 
or  residue  expectant  on   the  particular  pra^  this  title,  §  I,  x,  b;  infra^  this  title* 
estate,  and   could  not  have  entitled  the  $  I,  3,^,  (2). 

grantor  or  his  heir  to  enter  at  common  1.  Fearne's  Cont.  Rem.    305;    2  BI. 

law  in  defeasance  of  the  particular  es-  Com.  168. 

tate,  nor  operates  at  all  to  the  prejudice  **So  that  if  a  lease  be  made  to  A  for 

of  strangers,  whi^h  are  the  reasons  as-  life  and  after  the  death  of  A  and  one 

signed  against    the  validity    of  condi-  day  after,  the  land  shall  remain  to  B 

tional    limitations     at     co*mmon    law.  for  life,   this  remainder  to  B  is  void,. 

Thus,  suppose  in  the  case  of  a  lease  to  because  it  cannot  take  effect  immedi- 

two  as  above  cited,  the  limitation  over  ately   upon  the  determination   of  the 

after  the  death  of  the   first  of  them  had  preceding  estate.     This  rule  was  orig- 

been  to  the  survivor  instead  of  another,  inally  founded  on  feudal  principles,  and 

as  the  case  puts  it ;  this  would  not  have  was  intended   to  avoid  the  inconven- 

avoided,  defeated,  or   abridged  the  es-  ience  which  might  arise   by  admitting 

tate  of  the  survivor,  but  actually  have  an  interval,  when  there    should  be  nt» 

embraced  it  in  the  afflux  of  a  greater,  tenantof  the  freehold  to  do    the  ser%'- 

into  which  it  would  have  run  under  the  ices   to  the  lord  or  answer  to   Strang- 

technical   term    of  merging,  instead  of  ers'  praecipes,  as  well    as  to  preserve* 

being  rescinded  or  nullified.   The  gran-  an  uninterrupted    connection  between 

tor  or  his  heir  could  have  no  title  to  the  particular  estate   and  the  remain - 

enter  and  defeat  the  particular  estate;  der,  which,  in  the  consideration  of  law, 

because    there    was    no  condition     or  are  but  several  parts  of  one  whole   es- 

proviso    to    make   it    cease,    or  carry  tate."     Fearne's  Cont.  Rem.  307,  308. 

the  estate  either    expressly    or  impli-  PoftliumouB  Gliildreii. —  By  Stat.  10  & 

catively  to    anybody,  from  the  devisee  11  Wm.   Ill,  ch.    16,  it  is  enacted  that 

of  the  particular  estate.    Nor  should  the  where  any  estate  is  settled  in  remainder 

limitation  operate  to  the  prejudice  of  to  children   with  the  remainder  over^ 

another,  viz.:  the  person  otherwise  en-  any  posthumous  child  may  take  in  the 

titled  to  the  particular  estate,  because  same  manner  as  if  born  in  the  father's 

it  was  to  that  very   person  himself,  and  lifetime.     Fearne's  Cont.  Rem.  308. 

the  effect  would  have  been  precisely  the  For    similar    legislation  see     Neiv 

same  if  the  limitation   had  been,  and  Tork  Rev.  Stat.,  pt.   2,  ch.    i,   tit.  2,  ^ 

from  and  after  the  determination  of  the  30;  Illinois  Rev.  St.  1883,  ch.  30,  ^  14 : 

estate  aforesaid,  then  to  the  survivor  in  Michigan    Ann.   Stat.,  ^§  5546,  5547 ; 

fee."    Fearne's  Cont.  Rem.,  265,  266.  Wisconsin'^^y,  Stat  1878,  ^^^ 2054.  2055, 

BUtvkory     CQiaiiges.  —  In       several  Minnesota  Gen.  Stat.  1878,  ch.  45,  ^  30:, 
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in  several  persons,  in  common  or  in  severalty,  the  remainder  may 
fail  as  to  one  part  and  take  effect  as  to  another ;  for  the  particui^ 
tenant  of  one  part  may  die  before  the  contingency,  and  the  partic- 
ular tenant  of  another  part  may  survive  it.*  So,  likewise,  a  contin- 
gent remainder  may  take  effect  in  some  and  not  in  all  the  persons 
to  whom  it  is  limited,  according  as  some  may  come  in  esse  before 
the  determination  of  the  preceding  estate  and  others  not.* 

II.  An  estate  cannot  be  given  to  an  unborn  person  for  life,  fol- 
lowed by  an  estate  to  any  child  of  such  unborn  person ;  for  in 
such  cases  the  estate  given  to  the  child  of  the  unborn  person  is 
void.* 

/.  Of  the  Estate  Necessary  to  Support  a  Contingent 

Remainder — (i)  At  Common  Law.  —  At  common  law  every 
contingent  remainder  of  freehold  requires  a  particular  estate 
-of  freehold  to  support  it,  not  only  in  its  inception,  but 
throughout  the  pending  of  the  contingency,  because  if  any 
interval  were  permitted  to  exist  between  the  determination  of 
the  particular  estate  and  the  vesting  of  the  remainder,  the  im- 
mediate freehold  would  be  in   abeyance  during  such   interval.^ 

Virfrinia   Code,  1873,  ch.  112,   §    10;  1878,   ch.  45,  $  31;     Virginia   Code, 

ir«/  riV^wirt  Rev.  Stat  1878,  ch.  82,  1873,    ch.   iia,  §  10;    West    Virginia 

^i  10;   North    Carolina   Code,   1883,  §  Rev.  Stat.   1878,  ch.  8a,  $  10;  Nortk 

1327;  Kentucky  Gen.  Stat.  1873,  ch.  63,  Carolina  Code,  1883,  4  1327;  Tennessee 

AtL  I,  ^1$;  Missouri  Rev.  Stat.  1879,  Code,   1879,   ^   2000;    Missouri   Rev. 

43945;  California  Civ.  Code,  ^  56^^;  Stat.    1879,    §    394o;    California  Civ. 

A^iWfl  Comp.  Laws,  1873,  §  273 ;  C<?/-  Code,  ^  5739;  Nevada  Comp.   Laws, 

orado  Gen.  Stat.  1883.   ^   205;   Dakota  1873,  ^  272;  Dakota  Civ.  Code,  $211; 

Civ.  Code,   ^   190;   Idaho    Gen.    Stat.  /i/<ii<7  Gen.  Stat  1874-5,  p.  604,  ^  147; 

1874-5,  p.  604,  ^  47;    Montana   Gen.  Montana  Gen.  Laws,  ^  222 ;  ^/a^<iM« 

.Stat  1882,  §  223;  South    Carolina  Gen.  Code,  1876,  ^  2x82 ;  New  Mexico  Comp. 

.Stot  1882,^  1846;  Alabama  Code,  1876,  Laws,  1884,  $  1428. 

^  2182;  Af  155 r>5i//f  Code,  1880,  ^1202;  In  some   States  the  child  must  be 

New  Mexico  Comp.  Laws,  1884,  ^  1427.  born  within  ten  months  of  its  father's 

In  States  in  which  no  express  pro-  death.      Virginia  Code,  1873,  ch.  42,  § 

•visions  on  the  subject  exist,  the  better  loj   West  Virginia  Rev.  Stat  1878,  ch. 

•<jpinion   is   that  a    posthumous  child  82,^10;  North  Carolina  Code,  i9S^,  ^ 

may  take  as  thougli  born  in  his  father's  1327;  Kentucky  Gen.  Stat.  1873,  ch.  63, 

lifetime,  and  sucli  was  the  opinion  of  art  i,  ^  15;    Tennessee  Code,  1879,  ^ 

the  House  of  Lords  before  the  passage  2815;  liiissiisippi  Code,  1880,  4  1203. 

4ii  the  above  act      Co.  Litt.  298^7,  note  1.  Fearne's  Cont.  Rem.  309, 310. 

<B),  per  Butler.     See  Doe  v.  Long,  x  S.  Fearne's  Cont  Rem.  312. 

i>alk.  227.  As  to  the  application  of  this  to  gifts 

Consequently  a  future  estate  de-  to  a  class  see  supra^  this  title,  ^  I,  2,  h, 
pending  on  the  death  of  any  person  8.  Wms.  Real  Prop.  274.  See  su- 
without  heirs,  issue,  etc.,  Is  defeated  /ra,  this  title,  §  I*  3«  <f. 
hjr  the  birth  of  a  posthumous  child,  4.  Challis'  Real  Prop.  93;  Fearne's 
capable  of  inheriting  from  such  per-  Cont  Rem.  281;  Smith  Ex.  Int,  §  758; 
4on.  This  ^ould  seem  to  be  the  neces-  2  Wash.  Real  Prop. *2 58;  Harris  v  Mc- 
-sarjr  result  of  the  common-law  princi-  Elroy,  45  Pa.  St.  220.  Compare  infra, 
pie  and  above  legislation.  In  some  this  title,  ^  1.3,^,  (i). 
States  express  provision  to  that  effect  is  A  term  of  years  is  sufficient  to  sup- 
made.  New  fork  Rev,  Stat.,  pt.  2,  ch.  i,  port  a  vested  remainder  of  freehold, 
tit.  2,  §  31 ;  Illinois  Rev.  Stat.  1883,  ch.  for  such  remainder  is,  so  far  as  respects 
30,  4  14!  Michigan  Ann.  Stat.,  §§  the  property  or  seisin,  an  estate  in  pos- 
2054,  2055:  Wisconsin  Rev.  Stat  1878,  session  subject  to  the  term  (see  supra^ 
^^^    45<    >    ^1;    Minnesota   Gen.  Stat  this  title,  (  I,  i,  a);    but  a  contingent 

882 


r.  raaindflit.  REMAINDERS.  Contiiigmt  Bamaiadan. 

Therefore  a  contingent  remainder  preceded  only  by  a  term  of 
years,*  or  by  a  particular  estate,  which,  by  the  very  words  of  its 
original  limitation,  cannot  endure  until  the  remainder  vests,  is 
void  ab  initio.^  A  contingent  remainder,  preceded  by  a  vested 
remainder,  is  not  affected  by  the  destruction  of  the  particular 
estate  preceding  the  vested  remainder,  for  the  latter  estate  there- 
upon immediately  takes  effect  in  possession,  and  is  itself  sufficient 
to  support  it.  Thus,  where  the  limitation  was  to  J  S  for  life, 
remainder  to  his  wife  for  life,  remainder  to  his  first  and  other  sons 
in  tail,  and  J  S  was  attainted  of  treason  before  he  had  a  son,  it 
was  held  that  the  wife's  estate  was  sufficient  to  support  the  con- 
tingent remainder.*  A  vested  remainder  preceded  by  a  contin- 
gent remainder,  which  is  itself  without  sufficient  support,  is 
accelerated.** 

The  foregoing  principles  apply  equally  to  remainders  limited  by 
way  of  use,  more  accurately  termed  contingent  uses .  for,  although 
before  the  Statute  of  Uses,  the  freehold  vested  in  the  feoflfees  to 
uses,  and  there  was  no  need  of  a  particular  estate  of  freehold  to 
support  contingent  limitations,  yet  since  the  statute,  by  executing 
the  use  in  the  tenant  of  the  first  particular  estate,  deprives  the 
feoffees  of  the  freehold,  the  necessity  for  a  particular  estate  to 
support  contingent  remainders  limited  by  way  of  use  is  as  great 
as  in  the  case  of  those  limited  by  conveyance  at  common  law.* 

remainder  preceded  bjr  a  term  of  Such  a  Htnitation,  however,  may  be 
jears,  and  followed  by  a  vested  re-  good  as  an  executory  devise  or  spring- 
maindcr,  is  bad;  for  the  freehold  ing  use.  See  iii/ra,  this  title,  §  II,  4> /^. 
must  pass  out  of  the  grantor  at  the  2.  Smith  Ex.  Int.,  $  764. 
■same  time  the  remainder  is  created,  8.  Corbet  v.  Tichborn,  2  Salk.  576, 
and  in  this  case  it  cannot  pass  to  the  which  differs  from  the  illustration  in 
•contingent  remainder -man,  because  the  text  only  in  the  fact  that  there 
such  retnainder,  at  the  time  of  its  crea-  seems  to  have  \^een  some  question  as 
tion,  vests  in  no  one,  and  if  it  be  held  to  whether  the  son  was  not  born  after 
to  pass  to  the  succeeding  vested  re-  the  treason  and  before  attainder;  the  K. 
mainder-man  the  contingent  remainder  B.,  however,  held  the  point  immaterial, 
is  precluded  from  ever  taking  effect  in  as,  in  either  case,  the  contingent  re- 
possession, for  the  freehold  which  it  mainder  was  sustained  by  the  wife's  es- 
was  limited  to  precede  thereby  becomes  tate.  The  principle  in  the  text,  dc- 
itself  vested  in  possession.  Fearne*s  duced  from  this  case,  appears  to  be 
Cont.  Rem.  281.  sustained  by  Fearne  and  Smith:  **If 
1.  Smith  Ex.  Int.,  §§  761,762.  the  remainder  is  all  along  preceded  by 
For  as  the  freehold  could  not  be  in  such  a  preceding  estate  (r.  e.,  a  free- 
abeyance,  and  as  the  ulterior  freehold  hold)  it  is  sufficient,  though  the  first 
interest  was  intended  to  be  a  future  preceding  estate  may  have  become  for- 
interest,  the  present  freehold  must  re-  felted  or  determined  before  the  vesting 
side  in  some  person  entitled  to  the  of  the  remainder."  Smith  Ex.  Int.,  § 
ulterior  freehold  interest,  and,  of  course,  765^,  citiuff  Corbet  v.  Tichborn,  2 
in  some  other  person  than  the  contin-  Salk.  576;  Fearne's  Cont.  Rem.  283. 
gent  remainder-man;  and,  hence,  in  the  But  see  Sir  Thomas  Palmer's  Case, 
grantor  of  his  heir  at  law,  and  the  Moor  815,  as  stated  in  Fearne's  Cont. 
ulterior  interest  necessarily  fails,    be-  Rem.  282. 

•cause  it  could  only  take  effect  in  defeas-  4.  Goodright  v.  Cornish,  i  Salk.  226; 

ance  of  the  estate  so   residing  in  the  Challis'    Real   Prop.  94.      See    infra^ 

-grantor  or  his  heir  at  law,  which  was  a  this  title,  ^  I,  5,  b. 

mode   foreign  to  the  simplicity  of  the  5.  Fearne's   Cont.  Rem.  284,  citing 

xommon  law.    Smith  Ex.  Int.,  f  762.  Adams  v,  Terretenants  of  Savage,  a 
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When  the  legal  estate  is  devised  to  and  vested  in  trustees  in. 
trust,  there  is  no  necessity  for  any  preceding  particular  estate  of 
freehold  to  support  contingent  limitations,  for  the  legal  estate  in 
the  general  trustees  will  be  sufHcient  for  the  purpose ;  nor  in  such 
case  is  it  necessary  that  the  contingent  remainder  should  vest  by 
the  time  the  preceding  trust  limitation  expires.* 

For  the  same  reason  contingent  remainders  limited  out  of  an 
equity  of  redemption,  need  no  particular  estate  to  support  them 
and  are  unaffected  by  the  failure  or  destruction  of  the  preceding 
limitations,  since  the  outstanding  legal  estate  in  the  mortgagee  is 
sufficient  to  sustain  them.* 

A  contingent  remainder  for  years  does  not  require  a  preceding 
freehold  to  support  it ;  for  though  it  is  a  remainder  in  a  lax  sense 
as  regards  the  possession,  it  is  not  a  remainder,  strictly  so  called 
as  regards  the  seisin,  property  or  ownership.* 

Although  every  contingent  remainder  must  be  supported  by  a. 
preceding  freehold,  yet  it  is  not  necessary  that  such  preceding 
estate  continue  in  the  actual  possession  of  its  rightful  tenant;  it 
is  sufficient,  if  he  have  at  the  time  the  remainder  vests,  such  an 
interest  as  would  give  him  at  common  law  a  present  right  of; 

entry  as  distinguished  from  a  mere  right  of  action.* 

• 

Salk.  679;    Da  vies   v.   Speed,  a    Salk.  legal  estate,  has  not,  in  the  presumption  < 

675.  of  law,  devested  it  from  the  trustees,  so  > 

i.  Fearne*s  Cont.  Rem.  303,  y>^tCit-  as  to  make  it  incapable  of  supporting 

Mg"  Chapman    v.  Blisset,  Cas.  temp,  the  contingent  remainders,  by  virtually 

Talb.   145;  Hopkins  v.   Hopkins,  Cas.  depriving  it  of  its  legal  existence." 

temp.  Talb.  44.     See  Smith  Ex.  Int.  i  Fearne's  Cont.  Rem.  304,  note  (m) 

765c,    783;    Chains'    Real    Prop.    95;  per  Butler. 

Wash.     Real    Prop.    (5th.    ed.)*  637;  This  passage  was  quoted  with  ap- 

Wms.  Real  Prop.  239;  2  Cruise  Dig.  proval  by  Maltns  V.  C.  in  Astley  v. 

Real  Prop.  247;  i  Prest.  Est.  241;  Ber-  Micklethwait,    L.   R.    15   Ch.   D.   65, 

Ty  V,  BerrVf  L.  R.  7  Ch.  D.  657;  Abbiss  and    applied    to    contingent    remain- 

V.  Burney,  L.  R.  27  Ch.  D.  229;  Marshall  ders  created  by  will  out  of  an  equity  of 

V,  Gingell,  L.  R.  21  Ch.  D.  790.  redemption  inlands  which  the  testator 

It  is  to  be  observed  that  in  the  cases  had  previously  mortgaged.    This  is  in 

cited  by  Fearne  both  the  legal  fee  and  accord  with    Mr.  6uUer*s  suggestion, 

the  trusts  are  created  by  the  same  in-  Fearne's  Cont.  Rem.  320  h.  (e),  as  to 

strument;  *'but  it    frequently  happens  what  the  decision  should  be  on  prin- 

that  contingent  remainders  are  created  ciple,    although    when    he    wrote  the 

by  deed  or   will,  after  the  legal  free-  point  had  not  arisen, 

hold  (said  to  be  misprint  for  legal  fee  9.  Astley  v.  Micklethwait,  L.  R.  15 

by  Malins  V.  C.  in   Astley   xk  Mickle-  Ch.  D.  59;  Fearne*s  Cont.  Rem.  320,  n. 

thwait,  L.  R.  15  Ch.   D.  65)  has  been  (e)  per  Butler. 

vested  in  some  other  person  by  a  prev-  8.  Smith  Ex.  Int.,  ^  765a;  Feame's- 

ious  deed  or  w^ill.     No  case  has  been  Cont.  Rem.  284. 

decided  to  show  that  such  an  outstand-  4.  Fearne*s    Cont.     Rem.    2S6-30X  ; 

ing  estate  will  preserve  the  contingent  Smith's  Ex.  Int.,  §  765^. 

remainders  created  by  the  subsequent  **It  is  sufficient,  if  there  subsists  a  right 

deed;   the  general  opinion  is,  that  it  to  such  preceding  estate,  at  the  time 

will;  but,  if  the  deed  vesting  the  legal  the  remainder    should    vest;  provided 

fee  in  the  trustee  is  of  a  very  ancient  such  right  be  a  right  of  entry,  and  not 

date,  cases  may  arise,  in  which  it  may  a  right  of  action  only ;  for  whilst  a  right 

be  doubtful  whether  the  long   posses-  of   entry    remains,  there    can    be   no- 

sion  by  >Xi^ cestni  que  trust  without  an  doubt  but  the  same  estate  continues,, 

acknowledgement  of  the   outstanding  since  the  right  of  entry  can  exist  only - 
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in  consequence  of  the  subsistence  of  the  States  the  right  of  entry  is  not  tolled* 

estate ;  but  where  the  right  of  entry  is  impaired  or  affected  hy  descent  cast  in 

gone,  and  nothing  but  a  right  of  action  consequence  of  death  of  the  disseisor 

remains,  it  then  becomes  a  question  in  or  person  in  possession.    Stimson^s  Am. 

law  whether  the  same  estate  continues  Stat.  Law,  (  1404;    Massachusetts  Pub. 

or  not;  for  the  action  is  nothing  more  Stat.  1882,   ch.  126,  ^  16;    Maine  Rev. 

than  the  means  of  deciding  this  ques-  Stat.  1883,  ch.  104,  ^  5;     Vermont  Rev. 

tion.    Another  estate  is  in  the  mean-  Stat.  1880,  ^  953;  New  Tor k  Civ.  Co6e^ 

time  acknowledged   and  protected   by  §  374;   New  Jersey  Addenda,  3;    Wis- 

the  law,  till  such  question  be  solemnly  consin  Rev.  Stat.  1878  §  4217;  Virginia 

determined  in  a  court  of  justice,  upon  Code,  1873,  ch.  129,^  4;  West  Virginia 

the    action    brought.'*     Fearne's  Cont.  Rev.   Stat.  1878,  ch.  8,  ^  4;    Kentucky 

Rem.  285.  Gen.  Stat.  1879,  \  3221;  Arkansas  Dig* 

Disttnetloii  Between    Bight  of  BntrF  1884,  §  4473;    California  Civ.  Code, 

•and  Biffht  of  Action.  —  To  understand  $  lo^iy;  Nevada  Comp.  Laws  1873,  i 

Fearne's  language,  '*it  is   necessary  to.  102S1  bakota  C\y.  Code,  ^  t;o;  Utah  C. 

distinguish   between  a  right    of  entry  C.  P.,§  187;  South  Carolina  Gen.   Stat, 

and  a  right  of  action.     If  A  is  disseised  1882,  ^  22^2\Missouri  Rev.  Stat.  1879 ^ 

by  B,  then,  while   the  possession   con-  3221;    Afississippi  Code,  1870,  ^    1200; 

tinues  in  B,  is  a  mere  possession  unsup-  Montana  C.  C.  P.  ^  38;  Alabama  Code, 

ported  by  any   presumption   of  right;  1876,  ^  3233. 

and  A  may  restore   his   possession   by  In  New  yersey^  Kentucky  2ind  South 
an  entry  on  the  land,  without  anv  pre-  Carolina,  the  right  of  entry  is   lost  if 
vious  action.     If  A   enters  and  6    de-  the  disseisor  be   allowed  to  retain  pos- 
fends  his  possession,  and  the  question  is  session  for   the   number  of  years   pre- 
tried  on  a  possessory  action,  the  gist  of  scribed  by  the   Statute  of  Limitations, 
it  must  be,  who  has' the  best  title  to  the  New   Jersey   Addenda,  3;    Kentucky 
possession,  and  A  must  necessarily  re-  Gen.  Stat.  1873.  ch.  63,  art.  i,  ^5;  South 
cover.    Thus   far   the  party  disseised,  Carolina  Gen.  Stat.  1882,  §  2282. 
even  during  the  disseisin,  is  considered  Estates  Limited  by  Way  of  Use. — "But 
in  law  to  be  the  rightful   tenant.     But  where  the  estates  are  limited  by  way 
if  B  continues  in  the  possession  of  the  of  use,  and  are  afterwards  devested  and 
estate  till  his  decease,  the  law,  at  his  turned  to  a  right,  it  has  been  held  re- 
decease,  casts  the   possession  upon  his  quisitetothe  execution  of  the  subse- 
heir;thus  upon  B*s  decease,  his  heir  ac-  quent  contingent  uses,  that  either  the 
quires  the  possession  by  act  of  law  ;  and  cestui  que   use  tinder  some  preceding 
his  title,  though    immediately   derived  vested  use,  or  else  that  the  feoffees  or 
from  a  person  who  himself  acquired  it  their  heirs,  should   enter,   in  order  to 
by  wrong,  is  so   far  respected   in  law,  to   revest  the   estates ;    for    although 
that  A  cannot  restore  his  possession  by  contingent  uses  are  not  destroyed  by 
entry,  and  can  only  recover  it  by    ac-  such  a  devesting  of  the  preceding  es- 
tion.    This  removes  A's  title  one  de-  tate  as  turns  it  to  a  right  of  entry,  as 
gree  farther  than  while  he  could  restore  they  would  be  if  such   estate  was  de- 
his  possession  by  entry,  and  is  therefore  termined,  or  turned  to  a  right  of  action 
•aid  to  reduce  him  tQ.'a  right  of  action,  only ;  yet,  it  has  been  said,  there  must, 
and  it  is  called  a  right  of  action  in  con-  at  or  after  the  time   when   uses  come 
tra  distinction  from  a  right  of  entry.    It  in  esse^  exist  a  seisin  in  the  feoffees,  out 
follows,   1st,   that,  where    there  is  an  of  which  those  uses  may  arise,  before 
estate  for  life,  remainder  in  contingen-  they  can  be  executed   by  the   statute. 
€}',  if  the  tenant  for  life  be  disseised.  It  appears  to  have  been  the  opinion  of 
then  until  the  death  of  the  disseisor,  or  the   court    in   Chudleigh^s   case,  that 
until  by  some  other  means  the  right  of  upon  a  conveyance  to  uses,  there  is  no 
entrj  \s  lost,  a  right  of  entry  is  in  the  actual  seisin  left   in  the    fecffees,  but 
disseisee;   and   this  right  of  entry  sup-  that  as  to   all   the   uses  in   esse,    and 
ports   the    contingent  remainder;  and  which  vest  immediately,   the  seisin  is 
2dly,  that,  when,  by  the  death  of  the  dis-  presently  transferred  into   the  cestuis 
seisor,  or  by  any  other  means,  the  right  que  use ;  and  that  as  to  the  uses  not  in 
of  entry  under  a  previous  estate  is  lost,  esse^  there  is  no  present  seisin  existing 
there  is  no  longer  a  rightful  estate  capa-  any  where;  but  only  a  possibility  of  a 
bleofsupporting  the  contingent  remain-  seisin  in  the  feoffees,  to   serve  those 
der."    Fearne*s  Cont.  Rem.  285;  note  uses  when  they  come  in   esse;   which 
<e;,  per  Butler.  takes    effect    as  the  contingencies  on 
BUtatory    Cliaiifes. — But     in    some  which  the  uses  depend,  arise,  so  as 
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The  better  opinion  would  seem  to  be  that  under  the  common 
law,  as  it  existed  unaffected  by  legislation,  the  particular  estate 
and  the  remainder  need  not  be  created  by  one  and  the  same  deed 
or  instrument,  provided  both  estates  pass  out  of  the  grantor  at 
the  same  time  and  were  created  by  the  same  transaction.* 

(2)  Under  American  Statutes. — See  supra^  this  title,  §  I,  i,  h; 
infra,  §  I,  3,  g,  (2). 

g.  Destruction  of  Contingent  Remainders — (i)  At  Com- 

mon  Law. — At  common  law,  contingent  remainders,  except 
where  the  legal  estate  is  vested  in  trustees  or  mortgagees,  may 
fail  or  be  destroyed  in  any  one  of  the  following  ways  :* 

I.  Where  the  particular   estate    upon   which   the   remainder 

then  to  give  the  feoffees,  &c.,  a  suffi-  or  Dillon  v.  Franle ;   Fearne's  Cent, 

cient  seisin  to  serve  such   uses,  that  Rem.  290,  n.  (h.)  per  Butler.    See  also 

they  may  be  executed  by  the  statute,  Trusts;  Uses. 

if  the  estates  limited  in  the  conveyance  Adyene  Potsesalon — Statute  of  Ltm- 
to  uses  be  not  in  the  meantime  devest-  Itatlona. — In  the  absence  of  express 
ed ;  but  that  if  the  estates  happen  to  statutory  provision  to  the  contrary  the 
be  first  devested,  then  that  possi-  Statute  of  Limitations  does  not  begin 
bility  of  a  seisin  in  the  feoffeesis  devest-  to  run  against  the  remainder-man  until 
edf  as  well  as  the  other  estates;  and  after  the  death  of  the  particular  tenant 
must  be  reduced  and  revested  before  Chandler  v.  Phillips,  i  Root  (Conn.) 
the  contingent  uses  can  be  executed.  546;  Jackson  v.  Schoenmaker,  4  Johns. 
Now  if  this  devesting  or  disturbance  (N.  Y.)  390.  See  Hall  v,  Vandergrift, 
of  the  estates  limited  in  the  convey-  3  Binn.  (Pa.)  374* 
ance  to  use,  has  operated  so  far  as  not  Nor  will  a  release  by  the  life  tenant 
to  leave  a  right  of  entry  in  any  pre-  of  his  interest  to  the  remainder-man  or 
ceding  vested  estate,  then  is  the  con-  reversioner  after  the  statutory  period 
tingentuseentirely  destroyedandgone,  has  run,  enable  the  latter  to  maintain 
as  we  have  alreacly  seen,  for  want  of  a  ejectment  until  the  life  tenant*s  decease, 
preceding  estate  to  support  it;  but  if  Adverse  possession  for  the  statutory 
a  right  of  entry  is  left  in  any  preced-  period  gives  a  perfect  title  until  the  life 
Ing  vested  estate,  then  the  cestui  que  tenant's  decease.  Moore  v.  Luce,  29 
use  having  such  right  of  entry  may,  by  Pa.  St.  360.  But  see  Mangum  v.  Peester, 
his  entry,  revest  (as  it  has  been  said)  6  S.  Car.  313. 
the  estates  which  were  devested,  and  1.  See  supra,  this  title,  §  I,  i,  a, 
amongst  the  rest,  the  possibility  of  Both  Fearne  and  Smith  expressly 
seisin  in  the  feoffees  to  serve  the  con-  state  that  both  estates  must  be  created 
tingent  uses;  but  if  no  such  entrv-  by  the  same  instrument.  Smith  Ex. 
should  be  made,  then,  it  has  been  saia.  Int.,  §  159;  Fearne's  Cont.  Rem.  301. 
the  feoffees  or  their  heirs  must  enter.  But  when  they  wrote  the  question 
to  revest  their  seisin,  for  that  other-  depended  largely  on  legislation.  More- 
wise  there  would  exist  no  seisin  to  over  in  the  cases  relied  on  by  Fearne 
serve  the  contingent  uses ;  and  conse-  as  sustaining  his  position,  Moore  v. 
quently,  that  if  the  feoffees  should  bar  Parker,  Skinner  558, 1  Ld.  Ravm.  37, 4 
their  own  right  of  entry  upon  such  an  Mod.  316;  i  Eq.  Abr.  182;  Srowe  d. 
occasion,  by  feoffment,  release  or  oth-  Cutler  v.  Tucker,  x  Lev,  13  s;  Raym. 
erwise,  the  contingent  use  can  never  162;  Weal  v.  Lower,  Pollex  ^3;  Docd. 
be  executed  for  want  of  a  seisin  in  the  Fonnereau  v,  Fonnereau,  Dougl.  470, 
feoffees  out  of  which  it  may  arise ;  and  the  creation  of  the  particular  estate 
that  the  c<r5/iff  ^Mr  M^e  will  tnen  have  no  and  the  remainder  did  not  form 
other  remedy  than  against  the  feoffees  part  of  the  same  transaction,  nor  did 
in  a  court  of  equity  for  breach  of  they  pass  out  of  the  grantor  at  the  same 
trust"     Fearne's  Cont.  Rem.  288,  299.  time. 

For  discussion  of  this  subject  as  well  2.  The  statements  in  this  section  ap- 

as  the  Statute  of  Uses,  see  Chudleigh's  ply  only  to  contingent  remainders  of 

Case,  I  Rep.  70;  nom  Dillon  v,  Franie,  freehold.     Compare   supra,  this  title, 

I  Ander.  309,  under  names  of  Dillam  5  I,  3,/,  (i). 
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depends  expires  by  the  terms  of- its  original  limitation  before  the 
contingency  happens  upon  which  it  is  to  vest.* 

2.  Where  the  tenant  for  life  is  disseised  and  his  right  of  entry 
tolled* 

3.  Where  the  tenant  for  life  incurs  a  forfeiture  by  making  an 
alienation  which  divests  remainders  and  reversions  dependent 
upon  his  estate,  or  does  anything  in  any  matter  of  record  which 
amounts  to  an  assertion  of  a  right  in  himself  to  the  inheritance^ 
or  to  an  admission  of  a  like  right  in  a  stranger,  the  next  vested 
remainder-man  becomes  entitled  to  enter  immediately,  and  there- 
by  destroy  all  intermediate  contingent  remainders.  But  since  an 
estate  of  freehold  cannot  be  defeated  without  an  entry  by  the 
person  entitled  to  take  advantage  of  the  forfeiture,  the  particular 
estate,  until  entry,  continues  to  subsist  and  support  intermediate 
contingent  remainders.'  So,  if  the  reversioner  enters  for  condition 
broken,  contingent  remainders  dependent  upon  the  estate  of  the 
tenant  in  possession  are  destroyed,*  but  remain  unaffected  by 
breach  without  entry.* 

4.  Where  the  preceding  legal  estate  is  destroyed  and  a  new 
estate  created,  by  the  tenant  of  such  preceding  estate,  by  the 
operation  of  a  tortious  assurance,  as  a  feoffment,  fine  or  common 
recovery,  the  contingent  remainders  dependent  upon  the  legal 
estate,  are  destroyed.®  Conveyances  which  operate  under  the 
Statute  of  Uses  as  a  bargain  and  sale,  or  a  lease  and  release,, 

1.  Smith  Ex.  Int.,  4  7^«  condition,  does  not  defeat  contingent 
Support. — B  died,  leaving  a  will  by     remainders  without  entry.    Williams  v^ 

which  his  estate  was  to  go  to  his  wife,  Angell,  7  R.  1. 145,  152.' 
M,  for  life,  remainder  over  to   the  heirs  4.  Fearne's  Cont.  Rem.  349. 
ofC.     The  latter  was   then  living,  and  6.  Williams  xk  Angell,  7    R.  I.  153. 
at  the  time  of  his  death  was  still  surviv-  6.  Smith   Ex.  Int.,   §   770;   Fearne*8 
ing  with  nine  children.  Held^  that  there  Cont.  Rem.  315,  316,  340;  Wash.    Real 
being  no  heirs  of  C,  she  being  alive  at  Prop.  (5th  ed.)  638;  Abbott  t>.  Jenkins^ 
the  death  of  M  when  the  particular  es-  10  S.  &  R.  (Pa.)  996;  Lyie  v,  Richards,, 
tate   terminated,  the    remainder  failed  9  S.  &  R.  (Pa.)^3a;  Waddell   v.    Rat- 
for  want  of  persons  to  take  it  under  the  tew,  5  Rawle  (Pa.)  231;  Harris  v\  Mc- 
will.     Irvine  r.  Newlin,  63  Miss.  192.  Elroy,    45    Pa.    St.    216;    Redfern   v. 
See    for  other    examples,    supra^  this  Middleton,  i  Rice  (S.  Car.)  459;    Mc- 
title,  §  I,  3,  <»,  (i).  Elwee  i'.  Wheeler,  10  S.  Car.  V92;  Den- 
Where  Remainder- man  l8  a  ObUd  Bn  nett  v,  Dennett,  43  N.  H.  498. 
Ventre  8a  Here — See  sufra^  this    title,  These  assurances  had  a  tortious  op- 
^  I,  3,  tf,  note.  eration  by  which  they  could  convej'   to? 

2.  Smith  Ex.  Int.,  §  769.  See  jn/rii,  the  feoffee,  conusee,  or  recoveror,  a 
this  title,  §  I,  3i/,  (O  note.  greater  estate  than  was  rightfully  pos- 

8.  Smith   Ex.   Int.,    ^    776;    Challis'  sessed  by  the  feoffoK,  conusor  or  recov- 

Real  Prop.  107;    Feame*s  Cont.  Rem.  eree.    The  estate  so  conveyed  was  not, 

322,  323;  2  Wash.  Real  Prop.  (5th  ed.)  either  wholly  or  in  part,  the  estate    of 

638.  the  person  making  the  assurance,  but  a* 

As  to  various  ways  by  which  a  for-  totally  new  estate,  and  the  old  estate  of 

feiture  might  be  incurred  at  common  the  person  making  the   assurance    wae- 

law,  see  Co.   Litt.   251/1,  252a.     Cont'  absolutely  destroyed.    If  the  precedent 

fnre  Forfeiture,  vol.  8,  p.  446.  estate  upon  which  any   contingent    re- 

So  the  failure  of  a  life  tenant  to  pay  mainder  depended  was  destroyed  by- 
annuities  charged  on  his  devise  by  the  this  means,  the  contingent  remainder 
testatrix,  though  constituting  breach  of  was  destroyed  likewise.     Challis*  Real: 
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pass  only  what  the  bargainor  or  releasor  can  lawfully  pass,  and 
do  not  affect  the  estate  for  life  in  any  other  way  than  by  trans- 
ferring it  to  another  person.* 

Prop,  no;  Fearne*8  Cont.  Rem.  317;  Cont.  Rem.  337,  338,  citing  Green  v. 

Archer's  CasC)  i  Rep.  66.  Hayman,  2  Cas.  Ch.  10. 

The  better  opinion    appears    to  be  Whether  a   court  of  equity    would 

that  the  power  of  the  tenant  for  life  to  compel  a  purchaser  to  accept  a  title  de- 

destropr  contingent  remainders  is  strict-  pending  on  the  destruction  of  contin- 

issitnt  juris  and  can  never  expect  favor  gent  remainders  was  doubted  bj  Lord 

or  anything  beyond  mere  support,   and  Eldon,  in  Roake  r.  Kid,  5   Fra.   Vea. 

titles  depending  on  such    an    act  can  647,  648. 

never  be  recommended.  Co.  Litt.  290^1  But  in  Redfern  v.  Mtddleton,  i  Rice 

tiote  (i),  per  Butler;  Harris  v.    McEl-  (S.  Car.)  459,  a  feoffment  with  livery 

roy,  45  Pa.  St.  22i;Fearne'8Cont.  Rem.  of  seisin  by  the  tenant  for  life  with  a 

329.  release  of  right  of  entry  and  action  by 

"Although  equity  does  not  interpose  the  person  entitled  next  in  remainder 
in  case  of  the  destruction  of  contingent  or  reversion,  was  held  to  be  a  title 
remainders,  by  tenant  for  life,  where  which  one  is  bound  to  accept,  although 
Ihere  is  no  trust,  in  the  case  to  bring  it  the  contingent  remainder-man  whose 
within  the  cognizance  of  a  court  of  interest  was  destroyed  was  an  infant, 
equity,  yet  it  views  such  destruction  of  1,  Smith  Ex.  Int.  %^  774,  775;  Den- 
.contingent  remainders  in  the  light  of  a  nett  v,  Dennett,  43  N.  U.  498;  Mc- 
wrong  or  tort,  which  it  is  anxious  to  Kee  v.  Pfout,  3  Dall.  (Pa.)  489.  But 
prevent;  and  consequently  seizes  every  while  doubtless  true  that  conveyances 
•occasion,  and  makes  every  possible  under  the  Statute  of  Uses  in  them- 
■stretch  for  extending  'its  protection  selves  have  no  tortious  operation,  it 
against  it.  Thus  a  trust  declared  in  a  should  be  remembered  that  if  the  con- 
will  to  support  contingent  remainders,  veyance  is  made  to  the  immediate 
though  annexed  to  an  improper  mis-  vested  remainder-man  or  reversioner, 
placed  estate,  has  been  rectified  and  or  if  the  tenant  for  life  and  the  imme- 
transposed  to  effectuate  the  end.  As  diate  vested  remainder-man  or  re- 
in a  case  where  one  devised  lands  to  versioner  join  in  the  conveyance,  or 
his  eldest  son  L,  for  life  only,  remainder  the  tenant  for  life  who  makes  the  con- 
to  the  first,  second,  third  and  fourth  sons  veyance  has  the  immediate  vested  re- 
of  the  said  L  in  tail,  remainder  to  two  mainder  or  reversion,  and  the  re- 
trustees  for  their  lives,  in  trust  for  the  mainder  or  reversion  is  of  an  estate 
better  securing  the  several  remainders  which  at  least  equals  in  quantity  the 
limited  unto  the  several  sons  of  the  estate  of  the  life  tenant,  the  convey* 
said  L  with  remainders  over ;  L  after-  ance  causes  a  merger  oif  the  two  es- 
wards  suffered  a  recovery,  before  any  tates,  thereby  destroying  the  particular 
son  born.  And  upon  a  suit,  by  a  estate  and  the  intervening  contingent 
daughter  claiming  a  portion  under  tfte  remainders  dependent  upon  it.  Fearne^s 
uses  of  that  recovery,  against  a  son  Cont.  Rem.  320,  321,  note  (f),  per  But- 
born  after  it,  it  was  insisted  that  the  ler;  Smith  Ex.  Int,  §  778;  Challis' 
trustees  for  preserving  the  contingent  Real  Prop.  *io8.  See  Merger,  vol.  • 
remainders  being  livmg,  the  contin-  15,  p.  313;  Bennett  v.  Morris,  5  Rawle 
•gent  estates  were  not  barred  by  the  re-  (Pa.)  9, 14. 

K:overy.    To  which  it   was  answered,  "Thus,  if  A   be  tenant  for  life,  re- 

that  the  estate  to  the  trustees  was  after  mainder  to  his  sons  successively  in  tail 

and  not  before  the  estates   to  be  sup-  male,  remainder  to  B  in  fee,  and  be- 

iported ;  but  the  Chancellor  held    that  fore  the  birth  of  a  son,  A  conveys  to 

'the  law  would    manage   and   marshal  B  in  fee,  or  A  and  B  join  in  a  convey- 

the  will,  according  to  the  intent,  which  ance  to  C  in  fee,  by  bargain  and  sale 

there   was,  to  support  the  contingent  or  lease  and   release,  the  contingent 

remainders,    notwithstanding    the    es-  remainders  to  the  sons  are  destroyed, 

tates'   being  inserted  after  the  contin-  In  the  same  manner,  if  the  estate  were 

^ent  remainders;  for  if  it  was  to  stand  limited  to  A  for  life  either  in  posses- 

«o  in  construction  of  law,  it  would  not  sion  or  remainder,  with  remainder  to 

preserve  them;  and  therefore  it  should  his  sons  in  tail,  with  the  remainder  or 

be  construed  before  them,  and  accord-  reversion  to  A  in  fee,  if,  before  the 

cngly   ditmiascd    the    bill."    Feame's  birth  of  a  son,  A  executes  a  oonvej- 
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5.  If  the  tenant  of  the  precedent  estate  surrenders  his  estate 
to  the  next  vested  remainder-man,  provided  the  remainder  at 
least  equal  in  quantity  the  precedent  estate,  the  precedent  estate 
and  all  intervening  contingent  remainders  dependent  upon  it 
are  thereby  destroyed.* 

6.  If  the  particular  estate  merges  in  the  inheritance  either  by 
the  act  of  the  particular  tenant  or  by  the  descent  or  conveyance  of 
the  inheritance  to  the  particular  tenant  after  the  particular  estate 
has  taken  effect  in  possession,  all  intervening  contingent  remain- 
ders dependent  upon  the  particular  estate  are  thereby  destroyed.* 

ance  by  lease  and  release,  or  bargain  ing  the  relative  quantum  of  the  rele- 
and  sale  enrolled,  his  estate  for  life,  vant  estates.  Merger  is  not  due  to  the 
and  remainder  or  reversion  in  fee  be-  same  cause  as  surrender;  for  it  arises 
come  consolidated,  and  the  contingent  by  operation  of  law,  and  as  the  mere 
remainder  is  destroyed.  But  these  ob-  result  of  the  situation  of  the  estates  iu- 
-servations  apply  to  those  cases  only  /<fr  je  at  the  time  of  the  merger,  without 
where  the  estates  are  legal."  Fearne's  regard  to  the  intention  of  the  parties 
•Cont.  Rem.  320,  321,  note  (f),  by  by  or  through  whom  they  are  placed 
Butler.  in  that  situation.  But  surrender  is  due 
1.  Challis*  Real  Prop.  107, 108,  citing-  to  the  intention,  and  is  the  effect  of 
Fearne's  Cont.  Rem.  318,  321,  note  (f )  the  act  of  surrender,  and  not  merely  of 
per  Butler.  the  situation  in  which  the  surrender 
A  surrender,  whereby  the  life  estate  places  the  two  estates  (Prest.  Shep.  T. 
is  merged,  can  exist  only  by  mutual  301).  Under  special  circumstances, 
agreement.  Where  not  only  is  there  the  operation  of  merger  and  of  surren- 
no  mutual  agreement  shown,  but  its  ex-  der  may  be  very  different.  Thus,  if 
istence  is  negatived  by  the  facts,  and  if  there  be  an  estate  for  life  in  one  per- 
il were  implied  it  would  be  against  the  son,  with  the  reversion  in  two  other 
interest  of  him  whom  it  is  sought  to  persons  as  joint  tenants,  then  if  the  ten- 
bind  by  it,  there  can  be  no  surrender,  ant  for  life  should  surrender  his  estate  to 
Fisher  1;.  Ed ington,  12  Lea  (Tenn.)  one  of  the  joint  tenants,  it  will  be  de- 
180.  stroyed,  since  one  joint  tenant  can  ac- 
Unless  the  subsequent  estate  was  an  cept  a  surrender  as  fully  as  if  he  were 
estate  of  inheritance,  little  would  be  solely  seised;  whereby  the  estate  of 
.gained  by  the  destruction  of  the  inter-  each  joint  tenant  is  accelerated, 
vening  contingent  remainders.  But  if  But  if  the  tenant  for  life  should  grant 
the  subsequent  estate  was  of  inherit-  his  estate  to  one  of  the  joint  tenants, 
ance,  the  destruction  of  the  interven-  one  moiety  only  would  be  merged  in 
ing  contingent  estates  would  liberate  his  moiety  of  the  reversion,  and  the 
the  inheritance  from  all  liability  to  be  other  moiety  would  remain  on  foot,  and 
postponed  to  them  in  case  they  should  vested  in  the  same  joint  tenant,  as  an 
ever  become  vested;  and  thus  the  ten-  estate /tfr  autre  viV,  with  reversion  to 
ant  for  life  and  next  vested  remainder-  the  other  joint  tenant  (3  Prest.  Conv. 
man  could,  by  collusion,  absolutely  dis-  24).  The  merger  would  effect  a  sever- 
pose  of  the  inheritance  pending  the  ance  of  the  joint  tenancy  in  the  rever- 
contingency.    Challis'  Real  Prop.  108.  sion.     (Co.  Litt.  1830).'^   ChaUis'  Real 

Merger  and  Surrender  Distingnlalied.  Prop.  67. 

— ^**It  is  the  general  rule,  that    two    es-  S.  Smith  Ex.  Int.  §  777;  Challis'  Real 

tates  will  merge  when  they  meet  in  the  Prop.  108;  Craig  v.  Warner,  5  Mackey 

same  person,  without  the  intervention  (D.    C.)    460;     Mangum    v»  Peester, 

of  any  intermediate  estate,  and  are  such  6  S.  Car.  316;  Redfern    v.  Middleton, 

that  the  prior  estate  might    have  been  i  Rice  (S.  Car.)  459. 

surrendered  to  the  tenant  of   the    pos-  **This  merger  may  be  occasioned    by 

terior  estate  (3  Prest.  Conv.  152).    In  the  act  of  the  particular  tenant  in  va- 

this  sense  it  may  be  said  that  the  scope  rious  ways: 

•  of  merger  is  identical  with  the  scope  of  (x)  If  the  tenant  for  life  accepts  the 

•surrender.    But  this  resemblance  holds  reversion  in  fee  before  the  vesting    of 

^ood  only  for  the  purpose  of  ascertain-  the  contingent   remainders.     Purefoy 
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Rut  where  a  testator  limits  a  particular  estate  to  the  heir  with  a 
contingent  remainder  over  without  any  ulterior  vested  remainder 
carrying  the  fee,  so  that  the  inheritance  descends  to  the  heir  un* 
til  the  contingency  happens,  at  the  very  time  that  the  particular 
estate  first  takes  effect,  the  particular  estate  is  merged  only  suit 
modo,  so  as  to  open  for  the  interposition  of  the  remainder  when 
the  contingency  happens.^  So  where  a  limitation  either  by  de- 
vise or  settlement  inter  vivos  is  to  one  for  life,  with  contingent 
remainder  to  another,  followed  by  a  remainder  to  the  heirs  or 
heirs  of  the  body  of  the  first  taker,  the  fee  or  fee  tail  taken  by 
the  first  taker,  under  the  Rule  in  Shelly *s  Case,  is  subject  to 
open  and  let  in  the  contingent  remainder,  provided  it  vest  during 
what  would  have  been  the  subsistence  of  the  particular  estate  if 
it  had  not  been  merged  *  For,  as  in  these  cases,  the  particular 
estate  and  the  inheritance  both  take  effect  at  the  same  time — 
I.  e,,  when  the  testator  dies  or  the  settlement  becomes  operative 
— if  merger  were  to  take  place,  the  particular  estate  would 
arise  and  be  destroyed  in  one  and  the  same  instant,  by  a  descent 
permitted  or  limitation  created  by  the  very  instrument  by  which 
it  was  itself  created.* 

7.  The  better  opinion  is  that,  to  destroy  contingent  remainders, 
the  particular  estate  upon  which  they  depend  must  be  altered  in 
quantity,  not  merely  in  quality.* 

V.  Rogers,    3    Saund.   380,    as    stated,  Real  Prop.    108,  109;    Archer's   Case,, 

Fearne's  Cont.  Rem.  317.  i  Rep.  66;  Plunket  v.  Holmes,  i  Lev.. 

(2)  If  the  tenant  for  life  surrenders  11;  Boothbj'  v,  Vernon,  9  Mod.  147^ 
(Thompson  v.  Leach,  2  Vent.  198,  as  Compare  Craig  v,  Warner,  5  Macke/ 
stated,  Fearne's  Cont.  Rem.  318),  bar-  (D.  C.)  460, 

gains  and  sells,  or  leased  and  released  But  it  seems  that    the    merger  be- 

(Fearne,  321,  note  [f])  to  the  immediate  comes  complete  in  the  alienee  on  con* 

vested  remainder-man  in  tail  or  in   fee,  veyance  being  made  by  life  tenant,  and' 

or  to  the  reversioner.  the    intermediate    remainder      is     de- 

(3)  If  the  tenant  for  life  and  the  stroj^ed.  Bennett  v.  Morris,  5  Rawle 
immediate  remainder-man  or  reversion-  (Pa.)  15;  Feame*sCont.  Rem.  320, 32it. 
er  join  in  a  conveyance.  (Fearne*s  note  (f ),  per  Butler;  Smith's  Ex.  Int.,  ^ 
Cont.  Rem.  321,  note  [f],  and  340.)  778. 

(4)  If  a  tenant  for  life,  having  also  S.  Challis*  Real  Prop.  *xo8,  *i09; 
the  immediate  vested  remainder  or  re-  Smith  Ex.  Int.,  §  780^. 

version,  bargains  and   sells,    or    leased  8.  Smith  Ex.  Int.,  ^^  780,  781 ;  Chal* 

and  released.      (Fearne's  Cont.    Rem.  lis'  Real  Prop.  xo8,  109. 

321,    note  [f].)  4.  Feame's  Cont.  Rem.  338,  339,  c«7- 

The  merger  of  the  particular  estate,  ing-  Lane  v,  Pannel,  i  Roll.  Rep.  3318, 

and  the  destruction  of  contingent  re-  314,  438;   Harrison    v,  Belsejr,  Rajm.. 

mainders  thereby,   may  be  occasioned  413. 

by   the  descent  of  the  inheritance  on  **It  is  true,  that  if  a  lease  be  made  to^ 

the  particular  tenant    subsequently    to  tv^o  with  a  condition   to  have  fee,  if 

the  taking  eifect  of  the    particular    es-  they  make  a  partition  of  the   term, 

tatc."  the  condition   is  destroyed;   but   that- 

Smith  Ex.  Int.,  44  778,  779.  turns  upon  a  reason  which  does  not  at' 

As  to  effect  of  merger  upon  the  run-  all  affect  a  contingent  remainder,  vizr 

ning  of  the  Statute  of  Limitations,  see  the  requisite  agreement  in  quality  he- 

Mangum  v.  Prester,    6    S.  Car.    316;  tween  the  first  estate  and  the  enlarge- 

Luce  V.  Moore,  29  Pa,  St.  260.  ment  to  accrue  thereupon.    The   en- 

1.  Smith    Ex.    Int.,    4     780,    citing  largement   must  accrue  in   the  same^ 

Fearne*s  Cont.  Rem.  343-345;  Challis'  quality  in    which  the  estate  was  first 
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8.  If  the  particular  estate  be  once  destroyed,  so  that  no  present 
right  of  entry  exists  when  the  contingency  happens,  the  remain* 
der  will  not  take  effect  although  the  particular  estate  be  after-^ 
wards  restored.* 

9.  The  liability  of  contingent  remainders  limited  by  way  of  use 
or  devise  to  destruction  is  unquestioned.* 

10.  Contingent  remainders  limited  out  of  an  equitable  fee  or 
an  equity  of  redemption,  where  the  legal  estate  is  vested  in  trus^ 
tees  or  mortgagees,  are  not  subject  to  destruction  by  reason  of 
the  determination  of  the  equitable  estate  preceding  the  contin- 
gent remainder.* 

granted ;  for  that  was  the  quality  of  the  reversioner  enter  for  the  forfeiture 

the  estate  conditioned  to  be  enlarged ;  before  the  contingency  happens,  the 

and  it  must  differ  in  quality  at  the  time  contingent  remainder  is  destroyed." 

of  enlargement   from   the   estate   en-  Fearne*s  Cont.  Rem.,  349  note  (t),. 

larged ;  otherwise,  instead  of  being  an  per  Butler. 

enlargement  or  extension  of  the  estate  S.  Challis*  Real  Prop.  '95;  Fearne'a- 
then  in  being  it  would,  in  truth,  be  the  Cont.  Rem.  284,  324;  Mansell  v,  Man- 
accession  of  another  estate  of  different  sell,  2  P.  Wms.  678,  682;  Cunliife  v. 
quality,  which  would  not  be  agreeable  Brancker,  L.  R.,  3  Ch.  D.  393.  Compare 
to  the  terms  of  the  condition.  But  no  supra^  this  title,  §  I,  3,  y,  (i). 
such  necessary  condition  seems  to  Under  the  Statute  of  Uses  a  feoff- 
exist  between  a  remainder  and  the  ment  to  the  use  of  the  feoffees  and  their 
quality  of  the  preceding  estate.  Whilst  heirs  during  the  life  of  B,  remainder 
the  particular  estate  continues  the  same  over  gives  the  feoffee  the  legal  estate 
in  quantity,  it  continues  to  be  the  same  for  the  life  ofB  only;  hence,  if  they 
estate  as  far  as  respects  its  relation  to  make  a  tortious  conveyance,  their 
a  remainder.  If  a  release  or  severance  alienee  being  in  of  the  new  estate  by  dis- 
between  joint  tenants  determine  the  seisin,  holds  discharged  from  the  use. 
old  estate,  then  a  vested  remainder-  "It  appears,  that  before  the  Statute 
man  would  be  entitled  to  enter  imme-  of  Uses,  if  the  feoffees  had  aliened,  with- 
diately  upon  such  release  or  severance;  out  consideration,  or  with  notice,  the 
but  if,  notwithstanding  such  release  or  lands  would  have  been  subject  to  the 
severance,  it  continues  to  be  the  same  old  uses;  but  that  was  because  the 
particular  estate  as  to  a  vested  remain-  feoffees  themselves,  before  that  statute, 
der,  why  does  it  not  as  to  a  contingent  stood  seised  of  the  legal  fee  simple;  and 
one?  No  legal  modification  or  alter-  of  course  their  alienee  came  in,  either  of 
ation  in  the  circumstances  only  of  a  the  same  estate,  or  of  an  estate  derived 
particular  estate,  can  be  said  to  deter-  out  of  that.  But  since  the  statute  it  ia 
mine  that  estate;  but  the  determina-  otherwise;  for  now  the  feoffees  are 
tion  of  the  particular  estate  is  the  only  seised  of  no  greater  estate  than  what  is 
point  of  connection  between  sucn  actually  limited  in  use  to  them,  the 
estate  and  the  remainder ;  therefore,  seisin  being  executed  to  the  uses  by  the 
until  that  point  is  passed,  there  still  re-  statute;  from  whence  it  follows,  that 
mains  the  same  place  for  a  contingent  when  such  feoffees  do  not  take  the  use 
remainder  to  take  effect."  Fearne*s  in  fee,  if  they  make  a  feoffment,  their 
Cont.  Rem.,  338,  339.  feoffees  come  in  neither  of  nor  under 
1.  Fearne's  Cont.  Rem.,  349.  "If  the  estate  which  they  were  seised  of, 
a  tenant  for  life  with  contingent  re-  but  of  a  new  estate  acquired  by  disseisin, 
mainder  over  makes  a  feoffment  in  But  though  this  appears  to  be  the  strict 
fee  on  condition,  and  the  contingency  legal  doctrine,  'in  the  case  of  feoffees- 
happens  before  the  condition  is  bro-  or  grantees  to  uses,  yet  the  interposition 
ken,  the  remainder  is  destroyed,  not-  of  a  court  of  equity  will  make  a  mate- 
withstanding  the  tenant  for  life  after-  rial  difference,  where  there  are  estates 
wards  enters  for  the  condition  broken,  limited  in  trust  to  support  contingent 
If  the  tenant  for  life  enters  for  the  remainders,  according  to  the  modem 
condition  broken,  before  the  contin-  practice."  Fearne's  Cont.  Rem.  325. 
gency  happens,  the  contingency,  it  8.  See  supra,  this  title,  4  I^  3»  X  0). 
teems,  may  vest;   but,  in  that  case,  if  Such  remainders    are  in  Gonaequence 
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To  protect'  contingent  remainders  limited  by  conveyances 
under  the  common  law  or  under  the  Statute  of  Uses  from  de- 
struction, the  estate  may  be  limited  to  trustees  for  the  purpose  in 
the  mode  heretofore  pointed  out.*  Trustees  appointed  for  this 
purpose,  who  concur  in  destroying  the  remainders,  are  held 
liable  in  equity  as  for  breach  of  trust.* 

(2)  Under  American  Statutes. — In  Metine^  Massachusetts^  New 
York,  Michigan^  Wisconsin ^  Minnesota^  Virginia^  West  Virginia^ 
Kentucky^  Texas,  California^  Dakota^  South  Carolina  and  Missis- 
sippi, no  expectant  estate  can  be  defeated  or  barred  by 
any  alienation  or  other  act  of  the  tenant  of  the  precedent 
estate,  nor  by  the  destruction  of  the  precedent  estate  by 
disseisin,    forfeiture,    surrender    or  merger.^      In   most  of  the 

subject  to   the  Rule   against   Perpetu-  only  has  been  affected  by  it,  there  hav- 

ities.     Abliss    v.    Burney,    L.    R.,   17  ing  been  no  issue  of  the  marriage;  for 

Ch.  D.  211.  next  after  the  parties  to  the  marriage. 

1.  See  supra,  this  title,  i  I,  3,  a,  (2),  the  court  considers  the  issue  to  be  the 
(a).  only    objects    of   the    settlement    and 

2.  Fearne*8  Cont.  Rem.  326-338.  See  trusts,  and  pay  less  regard  to  the  re- 
Mc  Elroy  v.  Harris,  45  Pa.  St.  216.  mainder  over  to  the  right  heirs,  as  no 

'*If  the  purchaser  under  such  convey-  immediate  objects  of  consideration  in 

^nce  comes  in  for  valuable  considera*  the    settlement.     As    also    where    the 

tion,  and  without  notice,  then  will  the  application  to  the  court  for  relief  has 

remedy  of  the  person  claiming  under  been  made  by  one  who  was  not  at  the 

the  contingent  remainders  be  against  time,  nor  possibly   ever  might  be,  en- 

the  trustees,  who  shall  be  decreed  to  titled  to  the  remainder,  under  the  words 

purchase  lands  with  their  own  money,  of  the  limitation.'*   Fearne's  Cont.  Rem. 

equal  in  value  to  the  lands  sold  hy  them,  326-329. 

and  to  hold  them  upon  the  same  trusts  There  are  also  instances  of  a  court 

and  limitations  as  they  held  the  other,  of   equity   exercising    a    discretionary 

But  if  the  conveyance  be  with  notice  of  power  of  directing  trustees  for  preserv- 

the  uses,  whether  with  or  without  con-  ing  contingent  remainders,  even  to  join 

sideration,  in   that  case  the  purchaser  with  the  tenant  for  life,  or  his  first  son, 

shall  hold  the  lands  subject  to  the  for-  in  barring  the  subsequent  contingent 

mer  trusts.     Thus  we  observe  the  court  limitations;  but  this  has  only  happened 

of  chancery,  for  the  protection  of  trusts,  under  peculiar  circumstances.    Feame's 

considers  a   purchaser    from    trustees  Cont.  Rem.  330,  note  (n),  per  Butler, 

with    notice,  as  coming    in  privity  of  8.  Stimson's  Am.  Stat.  Law.  §  1403; 

the   same    estate    which    the    trustees  Maine,   Rev.   Stat.  1883,  ch.  73,   ^  5; 

themselves  held;  and  then  pursuant  to  Massachusetts.  Pub.  Stat.  18S2,  ch.  126, 

the  doctrine  of  uses  when  in  their  fidu-  ^§  8-9;  Nezv  Tork^  Rev.  Stat.  pt.  2,  ch. 

ciary   state,   such  purchaser  holds  the  x.  Tit.  2.  ^  32;  Michigany  Ann.   Stat.  § 

Jands  subject  to  the  same  trusts  as  the  5548;    Wisconsin^    Rev.    Stat.'    187S,  \ 

trustees  themselves  did.     .     .     .     But  if  2056;  Minnesota^  Gen.  Stat.  1778,   ch. 

tenant  for  life,  with  contingent  remain-  45,  §  32,  33;  Virginia  Code,   1873,  ch. 

•ders   to   his   first   and  other   sons,  etc.  1 12,  ^  13;  ch.  129,  ^  3;    West  Virginia^ 

depending  on   his  estate,   destro}'   the  Rev.  Stat.  1878,  ch.  02,  ^  13;  ch.  80,  §  3; 

contingent  remainders  at  law,  though  Kentucky,  Stat.  1873,  ch.  63,  art.   i,  \ 

it  be  a  plain  wrong,  3'et,  as  he  is  no  12;  Texas,  Rev.  Stat.  1S79,  §  550*.   Cat- 

trustee,  it  is  no  breach  of  trust;    and  ifornia.  Civ.  Code,   §  574^;    Dalcota, 

therefore  equity  will  not  interfere;  for  Civ.  Code,  §   213;  Mississippi  Code, 

in   such  case  cequitas  seguitur  iegem.  x88o,    $    1x99;    South   Carolina,    Ann« 

There  are,  indeed,  cases  wherein  a  court  Laws,  X883,  280. 

of    equitv   has  refused   to   punish   the  It  seems  however  that  this  provision 

trustees  K>r  their  concurring  in  a  convey-  does  not  prevent  the  destruction  of  the 

ance  to  destroy  contingent  remainders,  remainder  by  natural  expiration  of  the 

As  where  upon  a  subsequent  remainder  particular  estate.    Irvine  v.  Newiin,  63 

to  the  right  heirs,  a  collateral  relation  Miss.  192. 
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above  States,  as  well  as  in  A^ezv  Hampshire^  Vermont ,  Indu- 
ana^  Georgia^  Oregon  and  Wyoming^  conveyances  by  tenant, 
for  life,  have  ceased  to  have  any  tortious  operation,  and  pass  only- 
such  interest  as  the  grantor  or  feoffor  can  lawfully  convey.' 
\\\  New  York^  Michigan^  Wisconsin^  Minnesota,  California^ 
Dakota  and  Idaho,  it  is  expressly  enacted  that  **  no  remainder,  valid 
in  its  creation,shall  bedefeated  by  the  determination  of  the  prece- 
clor.i  estate  before  the  happening  of  the  contingency  on  which 
the  remainder  is  limited  to  take  effect,  but  should  such  contin- 
gency afterwards  happen,  the  remainder  shall  take  effect  in  the 
same  manner  and  to  the  same  extent  as  if  the  precedent  estate 
had  continued  to  the  same  period."*  In  Virginia,  West  Vir- 
ginia and  Kentucky,  it  is  expressly  enacted  that  a  contingent  re-^ 
mainder  shall  in  no  case  fail  for  want  of  a  particular  estate  to  sup- 
port it,*  and  in  Georgia  that  the  fee* may  be  in  abeyance  without 
detriment  to  subsequent  remainders.*     In  States  in  which  the 

In  Alabama,  contingent  remainders  in  his  individual  capacity  the  less  es- 

have  been  abolished,  and  every  future  tate  is  secure  in  Ihe  greater.     Georgia 

estate  created  in  land  by  waj'  of  con-  Code,  1882,  ^  2271. 

tingent  remainder  or  executory  devise  1.  Stimson's  Am.  Stat.  Law,  §  1402 ;. 

has  the  same  properties  as   the   latter  Maine   Rev.   Stat.  1883,  ch.  73,    §  5 ; 

estate.     Alabama  Code«  1876,  §  2180.  Massachusetts  Pub.  Stat.  1882,  ch.  126,1 

Under  Massachusetts  Gen.  Stat.  ch.  ^  7 ;  New  Hampshire  Gen.  Laws,  1878^ 

89,(4,8;  ch.  90,  (  36,  a  tenant  in  tail  ch.    135,   (    18;    Vermont   Rev.    La\AS,. 

in    remainder   cannot  by    a  warranty  1880,  ^  1918;  AVw   JT^r^J"  Rev.  Stat.,  v^t. 

deed  pass  any  estate,  by  waj'  either  of  i,  ch.  2,  tit.  i,  §  143,    145;    Wisconsin 

grant  or  of  estoppel.     Allen  v.  Ashley  Rev.    Stat.    1878,   §    2202 ;    Michiji^an 

School,  loa  Mass.  262.  Ann.   Stat,  (    5^54;    Minnesota   Cen. 

In  several  of  the  above  States  It  is  Stat.  1878,  ch.  40,  (  5;  Indiana  Uev. 

expressly  provided  however  that  such  Stat.    1881,    §    2961;    Virginia    Code, 

expectant  estate    may    be  defeated  in  1873,  ch.  112,(7;  West  Virginia  Rev., 

any  manner  or   by   any   means   which  Stat.  1878,  ch.  82,  (  7;  Kentucky  Gen., 

the  party  creating  the  estate  shall   in  Stat.  1873,  ch.  63,  art,   i,  (  17;  ch.  66; 

the  creation  thereof  have  provided  or  art.  i,  §  i;   Texas    Rev.  Stat.  1879,   ^ 

authorized  and  is  not  on   that    account  550 ;    California   Civ.    Code,   (  6108 ;. 

to  be  adjudged  void  in  its  creation.  Dakota  Civ.  Code,  §  630;  Mississippi 

Massachusetts,  Pub.  Stat.  1882,  ch.  Code,  1880,   (    1199;   Alabama    Code,. 

126,  (8,9;   New  Tork,  Rev.  Stat,  pt.  1876,  (  2196;   Oregon  Gen.  Law,  1872.. 

2,  ch.  I,  tit.  2,  §  33;     Michigan,   Ann.  ch.  6,  (  5;  Georgia  Code,  1882,  (  22G0; 

Stat.,  §    5549;     Wisconsin,  Rev.  Stat.  Wyoming    Biennial    Laws,    1882,    ch. 

1878,  (  2657;    Minnesota,  Gen.    Stat.  1,(4. 

1878,  ch.  45,  (  32,  33;  California,  Civ.  2.  New  Tork  Rev.  Stat,  pt.  2,  ch.  i^ 

Code.,  (  5740;  Dakota,  Civ.  Code.  (212.  tit.  2,  334. 

As  to  construction  of  the  New  York  The  provisions  of  the  other  States 

provision,  see  Greystone   v.    Clark,   4  above  mentioned  are  substantially  the 

Hun  (N.  Y.)  i25;'Simpson  v,  French,  same.  Stimson's  Am.  Stat  Law,  ^  1426^ 

6  Dem.  (N.  Y  )  108.  (B) ;  see  Michigan  Ann.  Stat,  4  5550r 

In    Georgia,  the  remainder   is   not  Wisconsin   Rev.    Stat.   1878,   §    2058; 

destroyed  by  the  destruction  of  the  pre-  Minnesota  Gen.  Stat.  1878,  ch.  45,  ^ 

cedentestateby  disseisin,  forfeiture,  sur-  34;    California   Civ.     Code,    §    574^; 

render,  merger  or  otherwise,  nor  will  Dakota  Civ.  Code,  ^  2x4;  Idaho  Rev. 

any   conve^-ance  by     tenant    for    life  Stat.  1887,  §  2839. 

work    a     forfeiture.      Georgia    Code,  8.    Virginia    Code  1873,  ch.   112,  ^ 

1882,  §2160,  2264.  12;    West    Virginia,    Rev.  Stat  1878^ 

In  this  State  there  is  also  a  general  ch.  82,    ^    12 ;  Kentucky,    Gen.   Stat, 

provision    that  if  two   estates  in   the  1873,   ch.  63,   Art.  i,   §  11. 

same  property  unite  in  the  same  person  C  Georgia  Code  1882,  §  2247. 
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freehold  may  be  in  abeyance,^  without  detriment  to  sub- 
sequent remainders,  even  though  there  be  no  express 
provision  in  regard  to  the  effect  of  the  failure  or  destruc- 
tion of  the  particular  estate  upon  the  remainder,  it  would 
seem  on  principle  that  the  remainder  is  indestructible.  In  States 
in  which  there  is  no  express  provision  in  regard  to  the  abeyance 
of  the  freehold,  and  in  which  the  only  provision  in  regard  to  the 
effect  of  the  failure  or  destruction  of  the  remainder  is  that  any 
limitation  by  deed  or  will  is  valid  which  would  be  valid  as  a  con- 
ditional limitation  it  would  seem  on  principle,  that  the  remainder 
to  be  protected,  must  conform  to  the  rules  regulating  the  crea^ 
tion  of  executory  interests.^  It  would  seem  that  legislation, 
which  either  directly  or  indirectly  has  the  effect  of  making  a  con- 
tingent remainder  indestructible,  would  almost  necessarily  have 
the  further  effect  of  subjecting  it  to  the  Rule  against  Perpetuities, 
since  it  was  originally  exempted  from  its  operation  solely  by 
reason  of  its  destructible  character.* 

4L  ttuasi  Bemainden  or  Bemainden  of  Personalty. — In  personal 

This    provision  was  apparently  in-  estate  determining  before  the  contin- 

tended  to  cover  the  case  of  the  free-  gent  remainder  vests,  be  capable  of 

hold  being  in  abeyance.     At  common  taking  effect  in  all  respects  as  if  the 

law  the  fact  that  the  fee  was  in  abey-  contingent    remainder  had  originall/ 

ance    pending    the   vesting  of    a  re-  been  created  as  a  springing  or  shift- 

mainder  did  not  affect  its  validity:  e.  tng  use,  or  executory  devise,  or  other 

^.^  limitation  to  A  for  life,  remainder  executory  limitation, 

to  the  heirs  of  J  S  a  person  living  at  This    act    is   generally  believed  to 

the  time  of  the  limitation.    Here  the  have   been  passed  in  consequence  of 

fee  according  to    the    ordinary  con-  the  observations  made  by  the  judges  in 

atruction    is    m    abeyance    till     J    S  thecaseof  Cunliffe  v.  Brancker.  sCh. 

dies,   when  his  heirs  miy  be    deter-  p.  3^3,   upon   the    practical  injustice 

mined;  yet    the    remainder    is  good,  caused  by  the  common  law  principle 

and  can  only  be  defeated  by  the  death  forbidding  the  abeyance  of  the  free 

of  the  life  tenant  before  J  S.     Wms.  hold. 

^  Thir se^iio^however,  by  providing  ^*  ^"^  ^^  «^^"  /f?"*  ^*J«  *^^  ^}'^l  ^^* 

that  an  "absolute  estate  ma/  be  ere-  common  law  doctrine  of  the  d^tntc- 

ated  to  commence  in   futuri"    neces-  ^*°"  of  contingent  remainders  by  the 

aarily    implies  that  the  common  law  "V"/*>  ^^'^^^lu "  °'  .^^"^  precedent 

doctrine,  that  the  freehold  cannot  be  ^^^  pending  the  contmgency    is  by 

in  abeyance,  is  abrogated.  "?.  "*?*"?  obsolete;  since  it  sti  1  ap- 

1.  See  supra,  this  title,  J  I,  i,  b.  ^^^^\^V^  *"  contingent  remainden 

a.  This  seems  to  be  the  recognized  f^f  **^^  *>^  ^^r  ^«f^  executed   on  or 

rule  in  England  under  the  40  &  41  ^^f?*"*  ^"^  ^l^^^  }u^KV  ^"^^  *"^ 

Vict.  C.  33.  which  enacts,  th?t  eve?y  Ik  f^f "If "^  *'*'^?''V*'*' '*''**' ki"1!?^ 
contingent  remainder  created  by  any    »«bsequently  revived  or  republished; 

instrument  executed  after  2nd  August,  *lf  ^^>  *^  ""  f  "J"^"^?^*  remainders, 

1877,  or  by  any   will  or  codicil,*  re-  J^^^Z^Jl^''^}^  ^^'^\,  ^"".r*  "^H* 

vived  or  republished  by  any  will  or  f?''™  V"  *^^  ?^^*  regulating  the  crea- 

codicil   executed    after   that  date,   in  tion  of  executory  interests, 

tenements    or   hereditaments    of  any  Legal  contingent  remainders  which 

tenure,  which  would  have  been  valid  are  protected  from  destruction  by  40 

as  a  springing  or  shifting  use,  or  exec-  &  4»  Vict.  C.  33,  must  therefore  con- 

utory  devise,  or  other  limitation,  had  ^orm  to  the  Rule  against  Perpetuities, 

it  not  had  a  sufficient  estate  to  sup-  Challis'  Real  Prop,  iia,  113. 

port    it    as    a  contingent   remainder,  t.  See   supra^  this  title,  f  I»  3,  nott 

Bhall,  in  the  event  of  the  particular  on  Remotenesf. 
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property  under  which  both  chattels  real  and  personal  are  in- 
cluded, there  cannot  be  a  remainder  in  the  strict  sense  of  that 
word  ;  if  the  future  interest  be  preceded  by,  and  is  to  take  effect 
in  defeasance  of  a  prior  interest,  it  is  a  conditional  limitation  or 
ishifting  interest  whether  created  by  deed  or  will ;  if  not  preceded 
by  such  prior  interest,  or  if  so  preceded,  but  limited  in  such 
way  as  not  to  effect  the  prior  interest,  it  is  a  springing  interest. 
Therefore,  whether  preceded  or  not  by  a  prior  interest,  all  future 
interests  of  personalty  are  strictly  speaking  executory,  and  fall 
under  the  rules  by  which  that  mode  of  limitation  is  regulated.^ 
For  purposes  of  convenience,  however,  a  springing  interest  in 
personalty,  limited  to  take  effect  after  the  determination  of  a 
prior  life  interest  created  by  the  same  instrument  out  of  the  same 
subject  of  property,  is  frequently  designated  as  a  remainder  or 
^uasi  remainder  to  distinguish  it  from  a  conditional  limitation  or 
-springing  interest  not  so  preceded.  Such  an  interest  is  analo-. 
gous  to  a  remainder  in  real  estate  in  that  it  is  limited  to  await 
the  natural  determination  of  the  prior  interest,  and  like  it  is  dis- 
tinguished by  that  fact  from  a  conditional  limitation;  it  can- 
not however  be  said  to  be  supported  by  the  prior  interest  in  the 
-sense  in  which  a  remainder  in  real  estate  is  supported  by  the  par- 
ticular estate,  for  the  dependence  of  the  remainder  upon  the  par- 
ticular estate  resulted  from  the  feudal  doctrine  that  the  freehold 
could  not  be  in  abeyance  and  such  an  interest  is  not  subject  to 
the  common  law  doctrines  derived  from  the  principles  of  feudal 
tenure.* 

S.  Aooeleration  of  Remainders  and  ttnaii  Bemaindere — a.  When 
Preceded  by  Vested  Interests. — A  gift  of  real  or  personal 
property  to  one  for  life,  and  from  and  after  his  decease  to 
another,  means  from  and  after  the  determination  of  the  preced- 
ing estate,  and  the  gift  over,  if  vested  when  the  preceding  estate 
determines,  whether  by  the  life  tenant's  death,  his  incapacity  to 
take,  renunciation,  or  any  other  circumstance,  is  thereby  acceler- 
ated, and  takes  effect  in  possession  immediately,  having  only  been 
postponed  for  his  sake.^  If  the  g^ft  over  be  contingent,  the  fol- 
lowing distinctions  seem  to   be  sustained   by   principle:  (i)  In 

1.  Fearne^s  Cont  Rem.,  401,  note  (e)  591 ;  Fox  v.  Rumenr,  68  Me.  121 ;  Ver- 
per  Butler;  Smith  Ex.  Int.,  ^  159a;  rill  t^.  Weymouth,  08  Me.  318;  Yeaton 
Gray*8  Perpetuities,  ^  117.  Compare  v.  Roberts,  38  N.  H.  462;  Sauter  v. 
infra,  this  title,  ^  II,  4</.  Muller,  4  Dem.   (N.  Y.)  389;   Crozier 

2.  Smith  Ex.  Int.,  §  168.  v.  Bray,  39  Hun   (N.  Y.)  121 ;  Taylor 
8.  1  Jarm.  on  Wills  (5th   ed.)  *574;     v.  Wendall,  4  Bradf.  (N.  Y.)  324,331; 

Perkins'  Treatise   Conv.   ^§  567,  569;  Sarles  r.  Sarles,  19  Abb.  N.   Cas.  (N. 

Shep.   Touch.  435,  451 ;  Theobald  on  Y.)  322 ;  Blatchford   v,  Newberry,  99 

Wills  (2nd  ed.)  609;  Malins,  V.  C,  in  111.  46;  Marvin  r.Ledwith,  iii  111.  144; 

lull  v.  Jacobs,  L.  R.,  3  Ch.  Div.  712;  Dean  r.  Hart,  62  Ala.  358;  Holderly  v. 

Blatchford  r.  Newberry,  99  111.  48.  Walker,    3    Jones     Eq.  (N.  Car.)  46; 

The  principle   is  equally  applicable  Huber  v,  Mohn,  37  N.  }.  Eq.  433;  In  re 

to  both  real  and  personal  property  as  Rawlins'  Estate  (Iowa),  47  N.  W.  Rep. 

well  as   residuary  beouests  of  mixed  992;  Bell  v,    Towell,   18  S.  Car.  94; 

funds.    Everstan  V.  Austin,  19  Beav.  (yordon  v.  Shewsbury,  ix  S.  Car.  2; 
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Waddle  v.  Terry,  4  Coldw.  (Tenn  )  51,  divided   on    their  coming  of  age.     A 
59;  Darcus  v.  Crump,  6  B.  Mon.  (Ky.)  remainder  is,  in  my  opinion,  unquestion- 
363,   365.     For   other    authorities  see  ably  created.    But  then  comes  the  que«- 
Leoacxes   and   Devises,  vol,  13,  p.  tion  whether  the  Wills  Act,  by  taking 
32,  note  ( I ).  away  the  life  estate  of  the   daughter, 
The  principle  upon  which  the  court  causes    an    intestacy  during   her    life, 
proceeds  in  such  cases  is  well  explained  so  as    to    carry    the    property    to   the- 
by  Malins,  V.  C,   in  Jull  v.  Jacobs,  L.  heir-at-law,    or    accelerates     the     re- 
R.,  3  Ch.  Div.  709,  where,  under  a  de-  mainder.     It  is   perfectly  clear,  in  the- 
vise  of  real  and  personal    property  to  first  place,  that  the  children  are  post- 
testator's  daughter  "during  her   life-  poned    to   the  mother  simply  because 
lime,  and  after  her   decease  the  prop-  the  mother  is  to  liave  the  property  for 
erty  to  be  equally  divided  between  her  her  life,  but  if  the  mother  cannot  have 
chfldren  on  their  becoming  of  age,"  it  the     property    for    her   life,  why    arc 
was  held  that  in  respect  to  the  real  es-  the    children   to  be   postponed?     The 
tate,    the    gift    to    the    children    was  reason     of   their    postponement    alto- 
strictly  a    vested  remainder;   that  the  gether  ceases;   they  are  not  to  have  it 
construction  as  to  the   personalty  fol-  until  after  her  death,  because  the  testa- 
lowed  the  rule  as  to  the  realty,  and  the  tor  assumed  that  she  would  have  it  dur- 
gift  to  the  daughter  being  void  on  ac-  ing  her  life.    But   he  was  ignorant  of* 
count  of  her  having  attested  the  will,  the  law  that  if  he  called  in  his  daughter 
the  gift  to  the  children  was  accelerated  to  be  an  attesting  witness  the  very  gift 
and   took  effect  immediately :      "The  he  made  to  her  would   absolutely  fail.. 
first  question    is.    What    would    have  Now,   he   has    postponed     his    grand- 
been  the  effect  of  this  devise   and   be-  children,  that  is,  his  daughter's  children,, 
quest     if    the    daughter    could     have  to    the    daughter,  solely   because    the 
taken   under  it?     Property  is  given  to  daughter  was  to  take  for  life,  and  if  he 
her  for  life,  and  after  her  decease  to  be  had  known  that  she  could  not  take  for- 
equally  divided  between   her  children;  life  he  would   not  have   postponed  the 
and    notwithstanding    what    has   been  children    until     after    her    death;     he 
urged  by  Mr.  Glasse,  I  take  that  to  be  would     not    have    left    her    and    her 
as  clear  a  remainder  to  the  children  as  family  totally  destitute  in  the  meantime, 
the  law  could  possibly  create.    He  says:  It  is  a  mere  accident  that  the  daughter - 
*I  give  the  property  to  A  for  life,  and  cannot  take  the  life  estate,  and  I  am  of 
after   the  decease  of  A  to  B,'  or  'after  opinion    that    the   children   are    post- 
the  decease  of  A  to  A's  children.'     It  is  poned  to  the  daughter  simply  that  she 
a  remainder  vested  if  there  are  children,  may  have  the  property  for  life,  and   if 
or  contingent  if  there  are  no  children,  she  could  not  have  it  for  life,  the  chil- 
Whenever  the  life  estate  expires,  those  drcn   would   have   had  it  immediately^ 
in   remainder  take.      Therefore,  under  That  would  be  the  conclusion  I  should 
the  old  law,  when  life  estates  were  for-  come  to  from  the  reason  of  the  thing 
feitable  by  any  of  those  acts  which  for-  without   the   decisions.     But  the   dcci- 
merly  would  have  caused  a  forfeiture,  sions  are  all  the  same  way.'* 
where   property  was  limited  to  A  for        ''The  testator  by  his  will   gave    his 
life,  and  after  the  decease  of  A  to  A's  real  and  personal  estate  to  trustees,  and 
children,  if.  A  had  forfeited  the  life; es-  directed  them,  subject  to  certain  pay- 
tate,  his  children  would  have  immedi-  ments  thereout,  to  pay  the  rents  to  his 
ately  a  right  (of  entry),  because  *from  son  John  Lainson   for  life,   and   from 
and  after  the  decease'  means  from  and  and  after  the   decease  of  his   son,   he 
after  the  determination  of  the  life  es-  gave   the  estate  to  his  first  and  other 
tate,   and    however    it    is    terminated,  sons    in   tail  male.     By   a   third  cod- 
whether  hy  the  death  of  the  tenant  for  icil,  the  testator  revoked  the  bequest 
life  or  by  forfeiture,  it  is  equally  gone,  in  favor  of  his  son,  and   in   lieu  of   it. 
If  it  was  given  to  A  for  life,  and  after  he    gave    him     an     annuity,  but   he 
the  decease  of  A  to  B,  and  A  forfeited,  B  did  not,  by   that  or  any  other    codi- 
would  have  immediately  had  a  right  of  cil,  dispose  of  the  rents    of    the    es- 
entry,  having  the  next  remainder.    And  tate  during    the  life  of   John    Lain- 
it  is  not  contingent  on  account  of  taking  son      his     son.       The     question     is, 
effect  only  after  the  death  of  A.  There-  whether  this  creates  an  intestacy  or  an 
fore,  in  my  ooinion,  it  is  perfectly  clear  acceleration  of  the  estate  to  the  son  of 
that  the  daughter  is  by  this  will  as  to  John   Lainson,  and    I  am    of  opinion 
the  real  estate  made  tenant  for  life  with  that  it  is  an  acceleration  of  the  estate 
remainder  to  her  children,  to  be  equally  to  the  son,  and  not  an  intestacy.  I  have- 
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looked  carefully  at  the  authorities,  and  Timberlake  v.  Parish,  5   Dana    (Ky.) 

I  am  unable    to   distinguish    the    case  352.    In  Dean  v.  Hart.  62  Ala.  310,  the 

where  a  person  gives  an  estate   to  an-  court  by  Brickell,  J.,  said:     "The  effect 

other,  and    that    fails,    from    the  case  of  her  dissent  is   simply  to    annul    the 

where  the  testator  himself  directs  that  provisions  of  the  will  in  her   favor — ^to 

it  shall  fail ;  and  although  the  expres-  blot  them  out  and   leave    them    as    if, 

sion  used  is,  that    the  estate  to  the  son  from  death  or  other  cause,  she  had  be- 

of  John  Lainson  is  only  to   take  effect  come  incapable  of  taking.     The  statute 

'from  and  after  John  Lainson's  decease,'  does  not  contemplate  that  it    shall    in 

I   am    of  opinion  that    the  meaning  any  other  respect  disappoint   and  nul- 

is,  *from  and   after  the   determination  lify  the  arrangements  of  the  will,  de* 

of  his  estate  by  death  or  otherwise.' "  stroy  the  rights  it  confers,   or    that  it 

Romilly,  M.  R.,   in  Lainson   v.   Lain-  shall  create  new  and  distinct  rights  in 

son,    18    Beav.    6.     Affirmed     by    the  those  who  are  strangers    to  the   will. 

Lords    Justices     Knight,    Bruce    and  The  whole  purpose  of  the  Statute  is  ac- 

Turner,  5th  N.  Y.  754.  complished  when  she  obtains  that  which 

The  principle   applies   whether  the  the  law  would  have  given  her  if  her  hus- 

life  estate  is  revoked  by  the  testator  or  band  had  died  intestate.    Whatever  she 

determined     by    a    forfeiture    clause,  renounces  of  necessity  results  to  the  in- 

/«  re  Love;   Green  v.  Tribe,  47  L.  J.,  demnity  of  those  who  are    injured    by 

Ch.  783 ;  L.    R.,  4  Ch.  D.  296.  In  Eaton  her  renunciation.     (2  Lomax   on  ExVs 

V.  Roberts,  28  N.  H.  462,  the  court  by  349;    McReynolds  r.  Couts,  9  Gratt. 

Wood,  J.,  said  :    So  "when  a  devise  to  ( Va.)    242.)"      In    Sandoe's    Appeal, 

two  in  succession  fails  as   to   the   first  65  Pa.  St.  316,  the  court  by  Read,  J., 

for  causes  which    would,    but  for  the  said :      '*The    rule    in     equity     treats 

gift  over,  create  a  lapse,  the    next    in  the    substituted  devises    and    bequests 

succession  or  remainder  shall  take  it."  to  the  wife,  as  a  trust  in   her  for  the 

As  when  the  life  tenant  died   in  life-  benefit  of  the  disappointed  claimants, 

time  of  testator.     Bell  v,  Towell,  18  S.  to  the  amount  of  their  interest  therein ; 

Car.  94.  See  Legacies  and  Devises,  and  the   court    will    assume   jurisdic- 

vol.  13,  p.  32.  tion  to  sequester  the   benefit  intended 

Compare    Thompson    v.     Hoop,    6  for    the    refusing    wife,    in     order    to 

Ohio  St.  481 ;   Goddard  v.  Goddard,  10  secure   compensation    to  those   whom 

Pa.  St.  87 ;  or  was  incapable  of    taking  her    election    disappoints."     See  Gal- 

because  a  slave.     Darcus    f.  Crump,  8  lagher's     Appeal,    87     Pa.    St.     200; 

B.  Mon.  (Ky.)  365.  Staig    v,    Atkinson,    144    Mass.     564. 

Widow's  Renunciatloii  and  Election  ClvU  Death. — Conviction  and  sen- 
Against  Will. — Where  the  widow,  who  tence  to  imprisonment  for  life  for  mur- 
has  been  given  a  life  interest  under  der  of  the  second  degree,  does  not  di- 
the  will  renounces  and  elects  to  take  vest  the  estate  of  the  life  tenant,  under 
her  dower,  or  the  statutory  allowance  2  New  Tork  Rev.  Stat.  701,  §  20,  pro- 
instead,  her  renunciation  works  an  viding  that  one  sentenced  to  tmprison- 
extinguishment  of  her  life  estate,  and  ment  for  life  shall  be  thereafter  deemed 
acceleration  of  the  rights  of  the  sec-  civillj'  dead,  and  hence  remainders  de- 
ond  taker.  Fox  v.  Rumery,  68  Me.  pendent  on  the  droppingof  the  life  are 
121 ;  Verril  v.  Weymouth,  68  Me.  318;  not  thereby  accelerated.  It  seems  also 
Wood  V.Wood,!  Mete.  (Ky.)  512;  that  civil  death  did  not  divest  property 
Eaton  V.  Roberts,  28  N.  H.  459-462;  rights  at  common  law,  and  hence  the 
Timberlake  v  Parish,  ^  Dana  (Ky.)  same  result  would  have  followed  irre- 
345;  Ezell  V,  Ezell,  i  South.  L.  Rev.  spective  of  the  statute.  Avery  v.  Ev- 
369;  Brown  v.  Hunt,  12  Heisk.  (Tenn.)  erett,  no  N.  Y.  317; 36  Hun  (N.  Y.)  6, 
404;  Holderly  v.  Walker,  3  Tones  Eq.  Cases  Contra. — Knepley*s  Appeal^  17 
(N.  Car.)  46;  Adams  v.  Gillespie,  2  Pa.  St.  19.  In  this  case  a  testator  de- 
tones  (N.  (Jar.)  444;  Milliken  v,  Wei-  vised  to  his  wife  his  dwelling  house  and 
liver,  37  Ohio  St  460.  But  in  such  furniture,  and  directed  the  sum  of  $3,000 
case  the  better  opinion  is  that  the  to  be  lef^  or  put  at  interest  by  his  exec- 
remainder,  though  accelerated,  is  sub-  utor  and  the  interest  thereof  to  be  paid 
ject  to  an  equity  in  favor  of  legatees  tohis  widowannually  during  her  widow- 
and  devisees  who  have  been  disap-  hood  ;  and  as  to  the  said  three  thou- 
pointed  by  the  widow's  election  sand  dollars  he  further  directed,  that  at 
to  take  against  the  will.  Sarles  v.  the  marriage  or  decease  of  his  widow» 
Sarles,  19  Abb.  N.  Cas.  (N.  Y.)  322  ;  the  same  to  be  put  to  interest  by  his  ex- 
Jennings  V.  Jennings,  21  Ohio  St.  56;  ecutor  for  his  son  John  during  his  life- 
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the  case  of  a  devise  of  realty  to  two  in  succession,  if  the 
tenant  of  the  precedent  estate  die  in  the  lifetime  of  the  testator, 
the  limitation  over  will  be  construed  an  executory  devise,  and 
the  land,  until  the  contingency  happens,  will  descend  to  the  heir 
at  law ;  if,  however,  the  particular  estate  has  once  vested  in  the 
life  tenant,  and  afterwards  fails  for  any  cause,  it  seems  the  limita- 
tion over  will  be  construed  a  contingent  remainder  and  will  fail 
for  want  of  support.*  (2)  In  States  in  which  the  freehold  may 
be  in  abeyance  without  detriment  to  subsequent  contingent 
remainders,  it  is  immaterial  whether  the  precedent  estate  ever 
vested  in  the  life  tenant  or  not,  and  in  either  case  the  re- 
mainder will  pass  to  the  heirs  at  law  until  the  contingency  hap- 
pens upon  which  it  is  to  vest.*      (3)  In   regard   to  personalty 

time,  and  at  his  decease,  the  principal  the  lane  and  road  leading  through 
to  be  paid  to  his  sons  Charles  and  the  plantation,*'  and  by  a  subsequent 
Henry;  and  if  one  of  them  should  die  clause  provide  that  after  her  death 
before  his  father,  the  survivor  to  take  the  property  so  bequeathed  should  be 
the  whole.  The  widow  refused  to  take  divided  between  the  children  of  his 
under  the  will.  Held,  that  as  the  said  brothers  or  such  of  them  as  should  be 
sum  of  three  thousand  dollars  was  to  be  living  at  the  time  of  her  death.  Held, 
invested  for  the  use  of  John  only  on  that  the  heirs  at  law  were  entitled  by 
the  marriage  or  decease  of  the  widow,  descent  to  the  land  lying  "westwardly 
that  John  was  not  entitled  to  have  that  of  the  lane"  as  designated  in  the  will 
amount  invested  for  his  use  on  the  re-  from  the  period  of  the  marriage  of  the 
fusalof  the  widow  to  take  under  the  will;  widow  until  her  death,  when  the  de- 
but it  was  decided  that  the  balance  in  the  visees  in  remainder  were  to  be  ascer- 
hands  of  the  administrator,  which  was  tained  and  would  be  entitled  under  the 
less  than  $3,000,  be  invested  and  allowed  devise.  Augustus  z\  Seabolt,  3  Mete 
to  accumulate  until  the  marriage  or  de-  (Ky.)  155.  In  the  above  case  the 
cease  of  the  widow,  when  the  sum  of  court  by  Stites,  }.,  said:  "It  is  mani- 
$3,000  might  be  required  to  be  invested  fest  that  the  testator,  to  a  certain 
for  the  benefit  of  John  if  living,  and  if  extent,  overlooked  the  event  of  his 
not,  then  to  be  paid  by  his  sons  as  di-  wife's  marrying  again,  and  that  he 
rected  by  the  will.  did  not  provide  to  whom  the 
This  case  is  contrary  to  the  current  land  'lying  westwardly  of  the  lane,' 
of  authority  and  does 'not  seem  to  have  should  go  on  the  happening  of  such  an 
been  cited  in  later  cases  in  the  State,  event  It  is  true  that  he  directs 
Dale  V,  Bartley,  58  Ind.  loi,  and  that  all  the  real  estate  devised  to 
Blatchford  v.  Newbury,  99  111.  ii,  do  his  wife  shall,  after  her  death, 
not  militate  against  the  principle  in  go  to  such  of  the  childrea 
the  text,  since  they  were  both  decided  of  his  brothers'  —  naming  the 
on  the  ground  that  only  those  benefici-  brothers —  as  may  be  then  living;  but 
aries  were  to  take  who  survived  the  they  take  nothing  until  after  the  death 
life  tenant.     See  note  2  infra.  of  his  wife,  and  then  only  those  chil- 

1.  Fearne's  Cont.  Rem.  525,  526 ;  dren  will  take  who  shall  be  then  liv- 
But  compare  Thompson  v.  Hoop,  6  ing.  Now  in  the  absence  of  any  resid- 
Ohio  St.  480.  See  Marvin  t\  Led-  uary  clause  in  the  will,  can  it  be  said, 
with,  III  111.  145.  See  also  infra^  from  anything  in  the  will  that  the  tes- 
this  title,  ^  II,  3;  §  II,  4,  b,  tator  made,  or  intended  to  make,  any 

2.  Dale  v.  Bartley,  58  Ind.  loi ;  Au-  provision  with  regard  to  the  contin- 
gustus  V.  Seabold,  3  Mete.  (Ky.)  155.  gent  estate  in  the  land  west  of  the 
See  supra^  this  title,  §  I,  i,  b;  ^  I,  3,  lane,  which  would  exist  upon  the  mar- 
g'y  (2).  riage  of  his  widow,  and  continue  until 

A  testator  after  devising  certain  real  her  death?     We   think  not.    His  in- 

and  personal  property  to  his  wife  pro-  tention  that  her  estate  in  that  part  of 

vided  that  in  case  she  **shall  marry,  she  the  land  should  cease  on  her  marrying 

is  only  to  hold  that  part  of  the  tract  of  again  is  expressed  in  so  man^  words; 

land  and  farm  which  lies  eastwardly  of  and  as  clearly  expressed  is  his  inten- 
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tion  that  the  children  of  his  brothers  belong  to  the  party  claiming  under  the 
shall  not  take  until  the  death  of  his  will  and  in  opposition  to  him,  and  it  is 
widow.    To  say  that  he  intended  the  therefore  unnecessary  here  that  there 
devisees  in  remainder  to  take  on  the  should  be  any  inference  of  intent  on 
marriage  of  the  widow,  would  not  only  the  part  of  the  testator  in  favor  of  the 
violate  the  plain  language  of  the  testa-  heirs  at  law  to  entitle  them  to  the  land." 
tor,  but  it  might  also  defeat  his  will  in  Compare  Wager  v.  Wager,  96  N.  Y. 
another  respect  by  letting  in  as  de-  164,  in  regard   to  the  evidence  of  in- 
visees,  persons  not  intended  to  be  the  tent  necessary  to  exclude  the  heir-at- 
recipients  of  his  bounty,  for  it  is  not  to  law  or  next  of  kin.    See  Wills. 
the  children  alive  at  the  marriage  of  A  testator,    leaving    no    parent  or 
the  widow  that  he  devises  his  estate,  child,  died,  bequeathing  to  his  widow, 
but    to    those     alive    at    her    death,  absolutely,  all  of  his  personalty,  and 
It  is  therefore    obvious  that  the  es-  also  certain  real  estate  during  her  life, 
tate  of  the  devisees  in  remainder  in  the  His  will  provided  that  after  her  death, 
land  in  dispute  cannot,  by  any  con-  his  executor  should  sell  such  realty, 
stniction  of  the  will,  consistent  with  and  divide   the    proceeds  thereof,   m 
the  language,  be  made  to  begin  before  specified  portions  among  certain  lega- 
the  death  of  the  widow;  and  equally  tees  named.  **  And  if  any  of  the  legatees 
plain  that  the  widow's  estate  therein  should  not  survive  him  or  should  not 
ceased  upon  her  marriage,  thus  leav-  be  living  at  the  time  provided  for  the 
ing  the  land,  between  the  periods  des-  payment  of  the   legacies  and  that  the 
ignated,  undisposed  of  by  the  will,  and  amount  bequeathed  to   any  who   did 
to  descend  to  and  vest  in  the  heirs  at  not  survive  him  be  equally  divided  be- 
law  until    the   death   of  the    widow,  tween  his   brothers    and    sisters   now 
That    the    testator  failed   to  provide  living."    The  widow  having  elected  to 
for  the  happening  of  the  contingency  take   under  the  law  instead  of  under 
upon  which  his  wife's  estate  in  the  the  will,  during  her  lifetime  petitioned 
land  was  to  cease  before  her  death,  and  the  proper  court  for  an  order  to  sell 
omitted  to  dispose  of  the  estate  that  such  realty  for  the  payment  of  such 
might  thereby  accrue,  may  have  result-  legacies,  alleging  the  personalty  to  be 
ed  from  a  belief  upon  his  part  that  she  insufficient     to    realize    the   required 
would  not  marry,  or  from  sheer  negli-  amount.     Held^  on  demurrer    to   the 
gence,  or  even  ignorance  that  an  es-  petition  that,  at  least  *  as  far  as  relates 
tate  might  thus  be  created.     Be  this  to  the  realty  the  widow  must  be  held 
as  it  may,  the  omission  cannot  be  sup-  to    have    rejected  the    will    entirely, 
plied  by  the    court,  for,  as  we  may  Held^  also,  that  she  took  one-third  of 
have  seen,   that  would  be   making  a  the  land  in  fee.    Heldy  also,  that  as  to 
will  for  him   rather  than  construing  the   title  to  the  remaining  two- thirds 
that  which   he   made.    Nor  can  any  during  her  life,  the  testator  died  in- 
mere  inference  that  he  really  designed  testate,  leaving  it  undisposed   of  and 
to  dispose  of  his  entire  estate  be  al-  that,  under  section  26th  of  the  Statute 
lowed  to  prevail  here  for  such  infer-  of  Descents,  she  is  entitled  to  such 
ences  as  we  have  seen  would  be  incon-  two -thirds  during  her  life.     Held^  also, 
sistent  with  other  parts  of  the  will,  and  that  during   her   lifetime,  no  part  of 
is  neither  necessary  nor  indubitable,  such  realty  could  be  sold  by  the  execu- 
Neither  will  it  do  to  say,  as  is  sug-  tor  for  the  payment  of  such  legacies, 
gested  in  the  opinion  of  the  court  be-  Dale  v.  Bartley,  58  Ind.   loi.    In  the 
low,  that  it  is  evident  that  the  testator  case  just  cited  the  court  by  Worden,  }., 
did  not  intend  to  provide  for  his  heirs  said :  "The  terms  of  the  third  clause  of 
at  law.    The  heir  at  law  never  takes  the  will  are  very   explicit,  as  to  the 
by  the  act  or  intention  of  the  testator,  event,    the    death     of    the    testator's 
His  right  is  paramount  to  and  inde-  wife,   upon  the  happening  of    which 
pendent  of  the  will,  and  no  intention  the    executors    were     authorized     to 
upon  the  part  of  the  testator  is  neces-  take  charge  and  dispose  of  the  prop- 
sary   to  its  enjoyment.    On  the  con-  erty.    Then    the    time   fixed  for  the 
trary,  such  right  can  only  be  displaced  payment  of  the   several  legacies  was 
or  precluded  by  direct  words  or  plain  clearly  not  until  after  the  death  of  the 
intention,  evidencing  a  desire  upon  the  widow,  for  they  were  not  to  be  paid 
part  of  the  testator  that  he  shall  not  until  the  property    was    disposed  of. 
take.     He  needs  no  argument  or  con-  But,  if  any  of  the  legatees  were  to  die 
struction    showing    intention    in    his  before  the  time  fixed  for  payment,  his 
favor,    to    support    his    claim.    They  or  her  legacy  was  to  go  to  the  brothers 
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it  seems  that  the  next  of  kin  are  beneficially  entitled  to 
the  income  undisposed  of  until  vesting.*     (4)  If  the  gift   over 

is  limited  to  take  effect  on  a  particular  event  and  the  very 
opposite  or  alternative  of  that  event  actually  happens,  the  sub* 
sequent  gift  fails  altogether,  although  the  prior  gift  be  out 
of  the  way.*  (5)  So  if  the  performance  of  a  condition  upon 
which  the  remainder  depends  in  the  case  of  realty,  is  impossible  or 

in  the  case  of  personalty,  besides  being  impossible  constitutes  the 
sole  motive  of  the  gift.* 

and    sisters    of   the    testator.    There  the  word  ^surviving*  relates.    There  are 

could  be   no    distribution  under  the  three  periods   here  to  which   it  ma/ 

fourth  clause  of  the  will  until  the  time  be  claimed  to  relate,  the  death  of  the 

specified  arrived ;   for,  until  that  time,  testator ;  the  death  of  the  last  daugh- 

it  could  not    be    told  what    legatees  ter,  Julia  Newberry,  without  issue;  or 

would  survive,  and  therefore,  be  en-  the  time  appointed  for  the  distribution 

titled  to  the  legacy.    Finally,  it  might  upon   the  death  of    Mrs.    Newberry, 

be  detrimental  to  the  interests  of  the  However,  it  may  have  been  at  some 

brothers  and  sisters  of    the  testator,  former  time,  we  understand  the  rule 

who  were  to  have  the    overplus,  to  now  prevailing  to  be,  that  where  a  gift 

have  the  sale  made  before   the  time  to  survivors  is  preceded  by  a  life  or 

fixed  by  the  testator."  other  prior  interest,  it  takes  effect  in 

A  testator  devised  his  estate  to  trus-  favor  of  those  who  survive  the  period 

tees,  to  be  held  by  them  until  its  distri-  of  distribution,  and  those  only."    For 

bution  to  those  ultimately  entitled.  The  a    vigorous     dissenting    opinion    by 

will  contained  minute  directions  as  to  Dickey,  J.,  see  p.  65.    This  case  con* 

the  administration  of  the  estate  during  tains  a  very  complete  discussion  of  the 

this  period.     It  made  provision  for  the  subject  and  will  repay  careful  study, 

widow  in  lieu  of  dower,  and  for  testa-  As  to  the   period  to  which   words  of 

tor's  daughters,  and  gave  the  estate  to  survivorship  refer,  see  Wills. 

the  issue  of  the    daughters  after  the  1.   Theobald  on  Wills  (2d  ed.)6io; 

widow    and    daughters    should    have  Blatchford  v.  Newberry,  99  111.  13. 

died.      It  further    provided    that  "in  3.  Jarman   on    Wills  (5th  ed.),  *577; 

case  of  the  death  of  both  of  my  said  Lomas   v,  Wright,   2  My.  &   K.  775. 

daughters,  without  leaving  lawful  issue  Legacies  and  Devises,  voL  13,  p.  31, 

then  immediately  after  the  decease  of  and  cases  cited. 

my  wife  if  she  survive  my  said  daugh-  Thus  if  the  gift  over  is  to  take  effect 

ters,  but  if  not,  then  immediately  after  in   case    the  prior    donee  die  before 

the    decease     of    the    last    surviving  twenty  one,  and  the  prior  donee  attain 

daughter,"  the  estate  should  be  divided  that  age,  the  gift  over  fails,  although 

and  distributed  among  *'the  surviving  the  prior  donee  is  an  after  born  illegit- 

descendants"  of  testator's  brothers  and  imate  child  and  therefore  cannot  take, 

sisters,   such   descendants    taking  per  Lomas  v,  Wright,  2  My.  &  K.  775. 

stirpes.    Both  daughters  died  without  8.  Wms.  Exrs.  1263,  1264;    Humber* 

issue,  and   the   widow  renounced  her  stone  v,  Stanton,  i  V.  &  B.  385. 

rights  under  the  will,  taking  under  the  A    testatrix    gives  and  devises  her 

statute  one-third   of    the     personalty  whole  estate  for  the  support  of  her 

and  her  dower  in  the  realty.  Held^  that  mother  during  her  life.     She  further 

the  distribution  could  not  take  place  provides  that  "if  L  W  will  stay  on 

until  the  death  of  the  widow  notwith-  my  land  and  rent  as  much  as  he  can 

standing    the    renunciation.     Blatch-  well  manage,  and  pay  the  customary 

ford  7^  Newberry,  99  111.  13.     In  the  rent  for  mother's  support  so  long  at 

case  just  cited,  the  court  by  Sheldon,  she  lives,  then  at  her  death  I  give  and 

J.,  said:      "Who    are   the    donees  in  devise  to  him,  the  said  L  W,  my  Bird 

this     devise    to    whom    one-half  of  place,"  etc.    .    .    .    She  further  d:s* 

this  estate  is  to  be  distributed?    They  poses  of  all  that  may  be  left  at  her 

are  a  class  of  'surviving  descendants*  of  mother's  death.     Her  mother  died  be- 

the  testator's  brothers  and  sisters.  The  fore  the  testatrix.  Held,  that  the  devise 

members  of  this  class  are  to  be  deter-  was  for  the  benefit  of  the  mother,  and 

mined  by  the  event  or  time  to  which  intended   to  be  a    remuneration   for 
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In  the  same  way  powers  of  sale  will  be  accelerated  but  not 
powers  to  charge.^  No  distinction  exists  as  regards  acceleration 
between  appointments  and  devises,  though  if  the  object  of  an 
appointment  which  is  void  is  to  benefit  the  persons  who  would 
take  in  default  of  appointment,  and  a  remainder  is  well  appointed, 
the  remainder  will  not  be  accelerated.*  The  doctrine  of  acceler- 
ation, however,  is  merely  a  rule  of  construction  founded  upon 
the  presumed  intention  of  the  testator,  and  when  it  is  the  evident 
intention  of  the  testator  that  the  remainder  should  not  take 
effect  till  the  expiration  of  the  life  of  the  prior  donee,  the  remain- 
der will  not  be  accelerated.* 

b.  When  the  Remainder  Is  Preceded  by  a  Contingent 

Interest. — If  a  remainder  or  quasi  remainder  is  preceded  by  a 
contingent  interest,  the  first  thing  to  determine,  is  whether  the 
contingency  affects  the  subsequent  limitations ;  if  so,  the  failure 
of  one  involves  all  ;*  if  not,  the  failure  or  destruction  of  a  contin- 
gent remainder  of  freehold  from  any  cause  at  common  law  accel- 
erates the  next  vested  estate.*  In  States  in  which  the  freehold 
may  be  in   abeyance  without  detriment  to  subsequent  remain- 

what  the  devisee  might  do  for  her,  and  M.  &  W.  250.  As  to  personalty,  Gray 

the  devise  failed  with   the    object  for  v.  Golding,  6  Jur.  N.  S.  474;    Lett  v, 

which    it  was    made.      Burleyson    v.  Randall,  10  Sim.  112;  Cattley  v,  Vin- 

Whitley,  97  N.  Car.   295.    See  Leg  a-  cent,  15  Beav.  198;  Fitzthenry  v.  Bon- 

ciBS  AND  Devises,  vol,  13,  p.  99.    As  ner»  2  Drew  36. 

regards  personalty,  if  the  impossibility  As  to  when  the  contingency   affects 

of  the  condition  were  unknown  to  the  the  whole  series,  see  above    references, 

testator,  as  where  a  legacy  is  given  on  Also  Wills.      Compare    Robison  v. 

condition  the  legatee  marry  the  testa-  Female    Orphan    Asylum,    123   U.  S. 

tor's  daughter,  who  happens  to  be  then  709;    Wager  v.  Wager,  96  N.  Y.  164. 

dead,  on  the  condition   subsequently  6.  Challis*    Real     Prop.  94,    citing 

becomes  impossible,  the  impracticabil-  Goodright  v,  Cornish,  i  Salk.  226. 

ity  of  performance  will  bar  the  legatee's  It  would  seem  to  be  quite  immate- 

cfaim.     Wms.  Exrs.  1264.  rial  whether  the  contingent  remainder 

1.  Theobald  on  Wills  (2d  ed.)  610,  was  void  in  creation,  afterwards  be- 
citing  Truell  v»  Tysson,  21  Beav.  came  void  through  the  event  upon 
437.  which  it  depended  becoming  impos- 

2.  Theobald  on  Wills  (2d  ed.)  610,  sible,  or  failed  by  the  determination  of 
€iitng  Craven  v.  Brady,  L.  R,,  4  Eq.  the  particular  estate  before  the  con- 
209;  L.  R.,  4  Ch.  App.  296;  Crozier  v,  tingency  happened.  In  any  case  the 
Crozier,  3  D.  &  War.  353.  Jarman,  next  vested  remainder  would  be  ac- 
however,  says  that  the  doctrine  of  accel-  celerated,  as  appears  from  the  fact  that 
eration  does  not  extend  to  estates  lim-  the  next  vested  remainder-man  was 
ited  under  powers  of  appointment,  entitled  to  enter  on  cause  of  forfeiture 
I  Jarman  on  Wills  (5th  ed.)  580.  Com-  being  committed  by  life  tenant,  thereby 
fare  Reid  v.  Reid,  25  Beav.  469.  destroying  intermediate  contingent  re- 

8.  Blatchford  v,  Newberry,    99    111.  mainders.    Challis'  Real  Prop.  107. 

48;  Dale  V,  Bartley,  58  Ind.  105.    See  The   leading  case  on  the  subject  is 

Estate  of  Mathew   Delaney,  49   Cal.  Goodright    v,    Cornish,    i    Salk.  226, 

76;     Holt   V.  Lamb,  17  Ohio  St.  374;  where  testator  devised   lands  to  John 

Huber  v»  Mohn,  37  N.  J.  Eq.  432.  for  fifty    years,  if   he  should  so   long 

4.  2  Jarman  on  Wills  (5th  ed.)  *83o;  live,  **and  as  for  my  inheritance  after 

Theobald  on  Wills  (2d  ed.)  477.   As  to  the  said  term  I  devise  the  same  to  the 

realty,  see  Davis  v.  Norton,   2  P.  W.  heirs  male  of  the  body  of  John,  and  for 

f9o;  Moody  v,  Walters,  16    Ves.   283;  default  of  such  issue  then  to  Richard." 

>oe  V,  Shippard,  Doug.,  stated  Feame's  Held^  that  the  remainder  to  the  heirs 

Cent.  Rem.  236;    Folderoy  t;.  Colt,  i  male  of  the  body  of  John  was  void  for 
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ders,*  or  where  the  freehold  is  in  trustees,  and  the  interests  arc 
carved  out  of  the  equitable  fee  *  or  the  limitations  concern  per- 
sonal property,  it  would  seem  on  principle  that  if  the  contingent 
interest  is  void  in  its  creation  from  any  cause,  or  the  contingency 
upon  which  it  depends  afterwards  becomes  impossible,  or  the 
donee  dies  before  the  testator,  the  next  vested  interest  would  be 
accelerated  ;*  but  that  if  the  contingent  interest  were  valid  in  its 
creation,  and  the  event  upon  which  it  depends  undetermined,  the 
limitation  over  would  not'  take  effect  until  it  was  ascertained 
whether  the  contingent  interest  would  vest,  and,  in  the  meantime, 
the  property  would  devolve  upon  the  heirs  or  next  of  kin  of  the 
testator  or  settlor.* 

want  of  sufficient  estate  to  support  it  among  three  charitable  institutional 
and  the  ultimate  remainder  to  Richard  Held^  that  the  death  of  the  sisters  be- 
took effect  immediately.  fore  the  testator  did  not  defeat  the  re* 

1.  See  infra^  note  (4);  ^  I,  i,  ^;  ^  I,  mainder  to  the  charities,  but  it  vested 
3,^,  (a).  In  them  upon  the  death  of  the  widow. 

2.  See  JM/f a,  this  title,  §  I,  3, /*,(!).       Robison  v.   Female  Orphan   Asjrlum, 
8.  Willing  V.    Baine,  3    P.  w.   113;     133  U.  S.  709. 

Robison  v.  Female  Orphan  Asylum,  4.  Acceleration  is  a  question  of  in- 
133  U.  S.  703;  Miller  v.  Fleming,  6  tention,  and  depends  upon  the  assump- 
Mackey  (D.  C.)  397;  Wager  v.  Wager,  tion  that  the  subsequent  interest  was 
96  N.  Y.  164.  intended  to  be  delayed  solely  for  the 
Real  estate  was  conveyed  to  C  for  benefit  of  the  prior  interest.  When- 
life,  and  af\er  her  death  to  her  children  ever,  therefore,  the  prior  interest  deter- 
by  £,  during  the  life  of  each  of  the  mines,  the  subsequent  interest  takes 
children,  and  after  their  death  to  E  and  effect.  Therefore,  inasmuch  asatcom- 
to  his  heirs,  habendum  to  C  during  life,  mon  law,  an  intermediate  contingent 
and  after  her  death  to  *'the  said  surviv-  remainder  of  freehold  is  annihilated 
ing  children,"  and  after  the  death  of  by  the  destruction  of  the  particular  es* 
each  of  them,  to  E  and  his  heirs.  Held^  tate  before  it  is  ready  to  vest,  the  next 
that  the  provision  for  the  children  was  vested  remainder  takes  effect  at  once, 
contingent  upon  their  surviving  their  But  in  States  in  which  the  freehold 
mother,  and  only  such  of  the  children  may  be  in  abeyance  without  detriment 
as  survived  her  took  the  estate,  and  that  to  subsequent  contingent  remainders* 
E  took  a  vested  remainder  in  fee  sub-  or  where  the  freehold  is  vested  in  trus- 
ject  to  the  intervening  contingent  es-  tees,  or  the  limitations  concern  per- 
tate  to  the  children.  Smith  t;.  Bloc,  39  sonal  property,  the  intermediate  con- 
Ohio  St.  496.  tingent  interest,  being  incapable  of 
In  the  case  just  cited  the  court  by  destruction,  can  only  be  removed  from 
White,  J.,  said :  '*The  children  are  pro-  the  way  of  the  subsequent  interest  by 
vided  for  as  a  class,  and  it  is  only  such  the  fact  that  it  was  originally  void  in 
of  the  class  as  survive  the  mother  for  creation,or  afterwards  becomes  void  be- 
whom  provision  is  made.  If  none  cause  the  event  upon  which  it  was 
of  the  children  should  survive  the  limited  to  take  effect  becomes  impos- 
mother  the  intervening  estate  would  be  sible.  Therefore,  until  the  possibility 
destroyed  and  the  remainder-man  in  or  impossibility  of  the  event  upon 
fee  would  be  let  into  the  possession  im-  which  the  intermediate  interest  de- 
mediately  on  the  determination  of  the  pends  is  established,  the  ulterior  inter- 
life  estate  of  C.  But  if  any  of  the  class  est  cannot  take  effect,  and  in  the  interim 
survive  the  mother,  the  survivors  take  rents  and  profits  pass  to  the  settlor  or 
the  intervening  estate,  and  thus  post-  testator*s  legal  representatives, 
pone  the  remainder-man  in  fee  until  In  Carrick  v,  Errington,  as  stated  by 
the  intervening  estate  is  determined.'*  Lord  Hardwicke  in  Hopkins  v.  Hop- 
So  where  the  testator  bequeathed  the  kins,  i  Atk.  597,  it  was  held  that  where 
income  from  his  estate  to  his  wife,  and  the  interests  were  created  by  settlement 
after  her  decease,  to  his  sisters,  if  to  trustees,  the  heir  at  law  of  the  settlor 
living,  and  on  their  death  be  divided  was  entitled  to  the  renU,  till  some  per* 
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son  came  im  esse  capable  of  taking  under  asked  to  do)  that  when  the  twenty-one 
the  contingent  remainders.  This  case  years  has  expired,  if  it  is  then  doubt- 
is  expressly  placed  by  the  English  ful  which  of  the  persons  entitled 
writers  of  4th  Eng.  ed.  of  Jarman  on  under  the  several  limitations,  execu- 
Wills,  on  the  ground  that  the  free-  tory  as  they  are,  will  become  ulti- 
hold  was  outstanding  in  trustees,  mately  entitled,  the  one  who  presents 
2  Jarman  on  Wills  (5th  Am.  ed.)  himself  first  shall  have  in  the  interval. 
♦575.  I  can  find  no  authority  for  saying  that. 
In  Wade-Gery  v,  Handley,  L.  R.  i  I  am  dealing  with  it  now  only  as  a 
Ch.  D.  653,  3  Ch.  D.  374,  a  testator  de-  question  of  construction.  If  I  were  to 
vised  estates  to  trustees  and  their  heirs  adopt  the  suggestion  of  the  plaintiffs 
upon  trust  to  accumulate  the  rents  petition,  and  declare  that  the  plaintiff  is 
until  the  expiration  of  a  term  of  twenty-  entitled  to  the  possession  or  the  real 
one  years,  and  after  the  expiration  estate  and  the  enjoyment  of  the  in- 
thereof  to  stand  possessed  of  the  come  of  the  personalty  and  years 
estates  in  trust  for  the  second  and  afterwards  a  person  with  a  better 
every  other  younger  son  successively  title,  namely,  a  second  son  of  Wil- 
of  his  nephew  W  in  tail  male,  and  Ham  Wade-Gery,  should  be  bom,  what 
failing  such  issue,  in  trust  for  the  first  account  would  the  court  be  able  to 
and  every  other  son  of  his  nephew  H  render  to  the  person  who  would  then 
in  tail  male,  with  divers  limitations  be  clearly  entitled  to  the  enjoyment  of 
over ;  and  he  gave  a  fund  of  personal  the  estate  during  the  interval.  If  the 
estate  to  be  held  on  similar  trusts.  At  plaintiff  were  to  die  after  the  court  had 
the  expiration  of  the  term,  W  and  H  made  that  declaration,  his  heir-at-law, 
were  both  living,  and  each  had  an  only  or  legal  personal  representative,  would 
son.  Held^  on  petition  of  a  son  of  H  be  entitled,  however  long  the  interval 
claiming  the  estates  as  tenant  in  tail  might  be,  to  the  enjoyment  of  this 
in  possession  indefeasiblv,  or  as  tenant  property.  Is  there  anything  like  what 
in  tail  in  possession  subject  to  defeas-  I  can  impute  to  the  testator  as  his  in- 
ance  in  the  event  of  a  second  son  of  tention?  The  testator  had  a  right  ta 
W  being  born  (affirming  the  decision  dispose  of  the  property,  and  if  he  has 
of  Bacon,  V.  C.)i  that  until  it  should  failed  to  dispose  of  it  entirely,  the  law 
be  ascertained  whether  there  would  be  has  pointed  out  what  the  consequence 
a  second  son  of  W,  the  rents  of  the  is.  The  petitioner  is  entitled  to  all  the 
real  estates  and  the  income  of  the  per-  testator  has  given  him.  Can  I  say  that 
s^nai  estate  were  undisposed  of  and  he  has  given  him  anything,  if*  the 
belonged,  respectively,  to  the  heir-at-  event  shall  happen  that  a  second  son 
law  and  the  next  of  kin.  *'The  testator  should  be  bom?  It  is  impossible  for 
has  provided  for  the  manner  in  which  one  to  do  so.  I  confess,  keeping  in 
his  testamentary  dispositions  are  to  be  mind  that  rule  of  which  I  have  been  re- 
made effectual,  and  the  court  has  very  minded,  that  the  court  leans  as  strongly 
often  exercised  a  large  discretion  in  as  it  can  against  intestacy,  there  is  a 
construing  a  will  by  supplying  more  strong  temptation  to  adopt  the  con- 
than  is  said  by  the  testator  for  the  pur-  strucSon  which  Sir  Henry  Jackson 
pose  of  giving  effect  to  what  the  court  puts  upon  the  will,  because  such  a  con- 
is  satisfied  was  the  true  intention,  struction  would  be  more  useful  and 
But  upon  this  will  I  cannot  find  any  rational.  But  that  does  not  iustify  me 
expressed  intention  by  the  testator  to  in  putting  words  into  this  will  which  I 
dispose  of  the  property,  after  the  expi-  do  not  find  in  it.  I  find  no  gift  to  the 
ration  of  the  period  of  accumulation  plaintiff  at  the  time  when  the  twenty - 
which  he  mentions,  in  favor  of  any  but  one  years  shall  have  expired;  and  if  I 
persons  whose  rights  are  merely  con-  were  to  make  the  declaration  he  asks 
tingent.  No  doubt,  he  did  not  con-  for,  I  must  make  it  on  the  assumption 
sider  that  there  might  be  an  interval  that  the  will  contains  those  words.  I 
between  the  expiration  of  the  twenty-  have  no  authority  to  do  that.  There- 
one  years  he  mentions  and  the  period  fore,  upon  the  question  of  construction, 
at  which  the  rights  could  be  ascer-  I  am  against  the  plaintiff.  But  if  I  am 
tained.  Thecontingencyof  that  inter-  asked,  as  a  matter  of  authority,  to  de- 
val  occurring  has  happened,  and  as  to  cide  in  favor  of  the  plaintiff,  then  I  am 
what  is  to  be  done  in  that  event  he  is  bound  to  decide  against  him.  It  is  im- 
silent.  What  authority  have  I,  in  con-  possible  for  any  serious  purpose  to  dis- 
struing  this  will,  to  hold  that  he  does  ti«guish  this  case  from  that  of  the 
by  his  will  say  (for  this  is  what  I  am  Countess  Bective  v.  Hodgson  (10  H.  L. 
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IL  EXECUTOBT  IKTERESTB— 1.  History   and   Origin. — Before  the 

passage  of  the  Statute  of  Uses,*  chancery  compelled  the  feoffee 
to  uses  to  carry  out  the  confidence  reposed  in  him  in  the  mode 
pointed  out  by  the  feoffor  in  the  instrument,  and  as  the  common 
law  recognized  the  feoffee  alone  as  the  legal  tenant  seised  of  the 
premises  and  responsible  for  feudal  services  and  ignored  the  exist- 
ence of  the  cestui  que  use,  the  settlor  or  feoffor  might  limit  to  thp 
cestui  que  use  interests  which  would  have  been  invalid  in  a  con- 
veyance at  common  law,  because  framed  in  violation  of  its  doc- 
trines derived  from  the  principles  of  feudal  tenure.  Hence  land- 
owners who  before  the  Statute  of  Wills,*  were  unable  to  make  a 
valid  will  of  lands,  were  wont  to  accomplish  the  same  result  in- 
directly by  conveying  in  their  lifetime  the  land  they  wished  to 
devise,  to  a  feoffee  to  such  uses  as  the  feoffor  should  appoint  by 
his  last  will.  The  will  then  operated  upon  the  use  and  was  en- 
forced through  chancery.*  The  Statute  of  Uses  which  converted 
the  interest  of  the  cestui  que  use  into  a  legal  estate,  put  an  end 
to  all  devises  of  lands  until  the  passage  of  the  Statute  of  Wills 
which  authorized  a  devise  of  all  lands  held  in  fee  in  free  and 
common  socage  and  of  two-thirds  of  the  land  held  by  any  one  in 
fee  in  knight  service.  In  construing  this  statute,  courts  of  law 
adopted  the  more  liberal  rules  which  chancery  had  formerly  ap- 
plied to  devises  by  way  of  use,  in  analogy  to  which  they  sanc- 
tioned the  validity  of  devises  of  future  estates  of  freehold  and 
limitations  which,  though  invalid  at  common  law,  would  have 
been  sustained  by   chancery   in   a  conveyance  to   uses.*    The 

C.656).    The  same  point  arose  there;  avoid    intestacy,    see  D'Ejncourt    v. 

the  same  rule  must  be  applied  as  was  Gregory,  34  Beav.  36. 
laid   down   as  being    the   law  by  the        1.  37  Hen.VIII,  ch.  10,  A.  D.  1537. 
highest  authority  which  we  know  of—        2.  3a  Hen.  VIII,  ch.  i,  A.  D.  1542. 
namely,  the  House  of  Lords.**    Bacon        8.  2  Wash.  Real  Prop.  (5th  ed.)  738; 

V.  C.  in  I  Ch.  D.  661-663.  Co.  Litt.  §  i69;Wm8.  Real  Prop.*2s8; 

In  Sidney  v,  Wilmer,  25  Beav.  266,  Lewis*  Perp.  ♦76. 
Sir  J.  Romilly,  M.  R.,  said,  that  "there        4.  Wms.     Real     Prop.  •312,    •313; 

is  no  case  in  which  the  estate  of  a  Wash.  Real  Prop.  (5th  ed.)  738,  739. 
remainder  man  has  been  accelerated        This    construction     was    doubtless 

for  the  purpose  of  giving  him  a  right  aided  somewhat  by  the  fact  that  irreg- 

to  rent  accrued  prior  to  the  time  when  ular  limitations  of  various  kinds,  bear- 

his  estate  took  effect,**and  although  this  ing  a  close  analogy  to  executory  limita- 

case  was  overruled  by  Lord  Westbury  tions,  had  been  tolerated  in  devises  un- 

on  appeal  (4  D.  J.   &  S.  84),  the   lords  der  local  customs — as  by  the  custom 

justices  in  Wade-Gery  v.  Handy,  L.'  R.,  of  gavelkind  and  the  custom   of  Lon- 

3  Ch.  D.  374,  declined  to  follow  Lord  don.  Wms.  Real  Prop.  ♦312,  c/7f«^ Year 

Westbury*8   decision    because    incon-  Book  9  Hen.  VI.  24  b.;  Litt  169,566. 

sistent  with   Countess  of    Bective   v.  See  also  Gray's  Perp.,  ^  124. 
Hodgson,  10  H.  L.  C.  656,  thus  rein-        The  following  is  the  account  of  the 

stating  the  authority  of  Sir  J.  Romilly's  rise  of  executory  interests  given  by  Mr. 

original  decision.  '  Challis :    "For  a  long  time  previously 

See  further  Theobald  on  Wills  (2d  to  the  Statute  of  Uses,  27  Hen.  VIII, 

«d.)  6io;Chambers  v.  Brailsford,  i8Ves.  ch.  10,  while  uses  existed  in  the  shape  of 

368;Andrewi;.  Andrew,  L.R.,  I  Ch.  D.  what   are  now  known   as    trusts,  the 

410.  court    of    chancery  had    been  accus- 

As  to  implication  of  shifting  clauAs  tomed  to  give  effect  to  devises  of  the 

with  a  view  to  aiding  the  intent  to  use  of  lands ;  whereby  for  many  prac- 
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tical  purposes,  lands  may  be  regarded  utes.  Some  time  was  required  before 
as  having  been  then  devisable,  al-  such  important  changes  in  the  theory 
though  the  common  law  (except  by  and  practice  of  conveyancing  could  be 
the  special  custom  of  certain  localities)  first  thought  of,  then  thought  out,  then 
permitted  no  devise  of  the  legal  estate,  generally  accepted  as  plausible,  and 
When  by  the  operation  of  the  Statute  lastly  adopted  into  common  practice, 
of  Uses,  uses  had  been  converted  into  The  remarks  in  the  foregoing  para- 
legal estates,  this  general  privilege  of  graph  only  suffice  to  explain  the 
•devise  was  lost ;  and  since  the  statute  emancipation  of  executory  devises 
was  expressly  extended  to  uses  in  being  from  the  common-law  rules  re- 
at  the  time  of  its  enactment,  this  de-  lating  to  abeyance  of  the  seisin; 
privation  had,  in  a  certain  sense,  a  and  this  accounts  for  only  a  part 
retrospective  operation.  The  power  of  the  distinction  between  comnwn- 
to  practically  devise  lands,  by  means  law  limitations  and  executory  limi- 
of  the  creation  of  uses,  would  subse-  tations.  The  latter  are  untrammelled, 
quently  have  been  recovered  through  not  only  by  the  rules  relating  to  abey- 
that  construction  of  the  statute  which  ance  of  the  seisin,  but  also  by  the  rule 
afterwards  gave  rise  to  the  modern  which  makes  it  impossible  at  common- 
system  of  trusts.  But  the  loss  of  a  law  to  limit  a  fee  simple  upon  the  de- 
privilege  to  which  people  had  long  termination,  or  in  defeasance,  of  an- 
been  accustomed  was  felt  to  be  so  great  other  fee  simple.  The  introduction  of 
a  hardship,  that  the  government  found  this  second  element  is  explained  by  the 
itself  in  a  manner  compelled,  without  operation  of  the  Statute  of  Uses.  Be- 
waiting  for  this  indirect  remedy  which  fore  the  Statute,  when  uses  existed  only 
was  probably  not  at  all  foreseen,  to  as  trusts,  the  court  of  chancery,  in  pre- 
restore  by  express  enactment  what  it  scribing  rules  for  the  limitation  of  uses, 
had  perhaps  only  by  inadvertence,  did  not  confine  them  within  either  of 
taken  away.  Within  a  few  years  after  the  above  mentioned  restrictions,  which 
the  passing  of  the  Statute  of  Uses,  the  were  applied  by  the  common-law  courts 
Statute  of  Wills  permitted  the  devise  to  the  limitation  of  legal  estates.  The 
of  all  lands  held  in  socage  for  a  fee  court  of  chancery  did  not  insist  upon 
simple,  and  of  two  equal  third  parts  of  the  analogy  of  the  law  being  followed 
lands  held  by  knight  service  for  a  fee  either  (i)  as  regards  the  impossibility 
simple.  Thus,  within  a  short  space  of  of  limiting  a  future  interest,  to  take  ef- 
time,  there  were  introduced  into  our  feet  af^er  or  in  the  defeasance  of  a  fee; 
legal  system  two  separate  methods,  or  (2)  as  regards  the  necessity  for 
both  unknown  to  the  common  law,  by  guarding  against  abeyance  of  the  free- 
which  legal  estates  in  lands  might  be  hold.  Limitations  of  uses  were  al- 
created  and  conveyed.  lowed  which,  if  they  had  been  limita- 
The  language  of  the  Statute  of  Wills  tions  of  legal  estates  at  the  common 
is  exceedingly  wide,  permitting  de-  law,  would  have  violated  either  or  both 
vises  to  be  made  by  the  owner  *at  his  of  the  above-mentioned  rules.  When 
free  will  and  pleasure' ;  and  there  ex-  the  Statute  of  Uses  converted  uses  gen- 
isted  this  reason  for  relaxing,  in  re-  erally  into  legal  estates  the  question 
spect  to  devises,  the  severity  of  the  arose  whether  uses  thus  limited  in  con- 
common-law  rules  relating  to  abeyance  travention  of  the  rules  of  the  common- 
of  the  seisin,  namely,  that  in  case  the  law  should  be  allowed  to  take  effect 
seisin  was  not  completely  disposed  of  as  legal  estates  by  virtue  of  the  sta- 
by  the  devise,  there  was  nothing  in  tute.  The  ultimate  decision  of  the 
the  theory  of  the  law  to  compel  the  courts  was,  af^er  some  hesitation, 
conclusion,  that  during  any  unappro-  in  favor  of  their  validity, 
priated  interval  the  seisin  must  be  in  By  this  means  executory  limitations 
abeyance.  A  devise,  upon  becoming  were  introduced  into  the  law.  It  is 
operative,  necessarily  followed  upon  possible  that,  if  executory  devises  had 
the  death  of  the  testator,  and  therefore,  stood  alone,  they  would  never  have  ac- 
the  seisin  during  the  unappropriated  quired  their  freedom  from  the  common- 
interval,  might  be  suffered  to  descend  law  rule  forbidding  the  creation  of  a 
upon  his  heir-at-law,  who  would  have  fee  upon  a  fee;  and  this  quality  of 
taken  the  whole  estate  in  the  absence  them  seems  to  be  satisfactorily  ex- 
of  the  devise.  This  view  was  ulti-  plained  only  by  analogy  to  executory 
mately  adopted,  though  not  without  limitations  contained  in  a  deed,  and 
opposition,  and  of  course  not  immedi-  taking  effect  under  the  Statute  of  Uses, 
ately   upon   the    passing  of  the  stat-  But  some   doubt  is  thrown  upon  this 
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explanation  regarded  in  the  light  of  a  return  of  the  land,  on  its  expiration, 
positive  historical  fact,  by  the  circum-  Whether  this  right  of  the  grantor  de- 
stance  that  limitations  of  a  fee  upon  a  pended  on  an  estate  for  life,  or  in  fee, 
fee  seem  to  have  been  permitted  in  ex-  it  was  of  the  same  nature,  and  indif- 
ecutorv  devises,  at  least  as  soon  as,  or  ferently  called  his  reverter,  or  escheat; 
even  earlier  than  in  executory  limita-  but  from  the  remoter  probability  of  the 
tionsmade  by  deed.  In  i  Eq.  Ca.  Abr.  return,  when  the  fee  was  granted,  it 
186,  pi.  3,  Lord  Nottingham  is  said  to  became  customary  to  call  it  after  a 
have  stated,  that  the  case  of  Hinde  and  grant  of  the  fee,  his  Possibility  of  Re> 
"^y^^^^  3  Leon.  64,  which  was  decided  in  verter;  by  degrees  that  expression  was 
the  nineteenth  year  of  Elizabeth,  was  the  applied  to  those  cases  only,  where  a 
iirst  case  in  which  an  executory  de-  limited  fee  had  been  granted,  and  the 
vise  over  upon  the  defeasance  of  a  fee  word  escheat  was  applied  to  those, 
was  held  to  be  good.  It  may  be  where  the  grant  had  conferred  ai> 
doubted  whether  any  earlier  example  absolute  estate  in  fee  simple.  A  grant 
of  a  similar  executory  limitation  con-  to  a  man  and  the  heirs  of  his  body  was 
tained  in  a  deed  can  be  found  in  the  at  common  law  a  limited  fee;  and  there- 
books,  fore,  after  such  a  grant,    a    possibility 

Whatever  may  be  the  historical  con-  of   reverter    was    said    to    remain    in 

nection,  in  these  respects,  between  ex-  the    grantor.      When    the    statute    de 

ecutory  devises  and  executory  limita-  donis  converted  such  fees  into    estates 

tions  contained  in  a  deed,  it  is  certain  tail  the  return  of  the  land  was  secured 

that  the  most  marked  characteristic  of  by  it  to  the  donor,  and  was  called  his- 

both  species  is  their  freedom  from  both  reverter.    In  all  these  cases,  the  words 

of  the  common -law  restrictions  above  reverter    and    reversion    are    synony- 

mentioned;  and  that  it  has  never  been  mous. 

authoritatively  suggested  that  in  either  After  a  genera]  power  of  alienatioi» 

respect,  so  far  as  regards  dealings  with  was  allowed,  the    owner  of    the  fee 

the   freehold  and  inheritance  of  lands,  might  either  grant  the  whole  fee  or  » 

there  is  any  difference  between  execu-  limited  fee  carved  out  of  it,  or  an  es- 

tory  devises  and  executory  limitations  tate  for  years,  for  life,  or  in  tail.    If 

contained   in  a  deed."      Challis*   Real  he  granted  a  limited  fee,  the  possibil- 

Property,  136-138.  ity  of  reverter  on  the  determination 

The  following  is  Butler's  introduc-  of  the  limited  fee  continued  in  him, 
tion  to  this  part  of  Fearne's  Essay,  and  but,  being  a  mere  possibility,  it  could 
as  it  contains  much  useful  information,  not  be  granted ;  if  he  granted  an 
not  readily  accessible,  and  has  become  estate  for  life  or  in  tail,  the  es- 
one  of  the  classics  of  the  profession,  tate  so  granted  was  called  a  par- 
it  is  here  given  in  extenso,  ticular   estate;    and,    having    granted 

**To  obUin  an  accurate  notion  of  ex-  one  such  estate,  he  might  grant  over 

ecutory  devises  and  conditional  limita-  ulterior  particular  estates  at  his  pleas> 

tions,  it  may  be  useful  to  consider;  ist.  ure.    Those,  being  carved  out  of  that 

What  future   estates   and   interests  in  portion  of  the  first  particular  estate, 

real    property    were    allowed    by    the  were  called  remainders.     From   their 

common  law,  and  some  of  the  rules  of  nature  they  necessarily  waited  the  ex- 

the  common  law  respecting  them;  andly,  piration  of  the    preceding  particular 

the  first  admission  of  conditional   lim-  estate  or  estates  for  their  falling  into> 

itations  as  trusts  in  equity,  and  in  legal  possession.      The    only    other   future 

devises  of  land;    and  3rdly,    their  in-  interest  in    real  property  which  was 

troduction,  as  legal  estates,  in   conse-  known  at  the  common  law  was  a  right 

quence  of  the  Statute  of  Uses.  to  enter  on  the  breach  of  a  condition. 

I.  As  to  the  future  estates  and  inter-  According  to  the  law  of  tenure,  the 

ests  in  real  property,  which    were    al-  performance   of  the    services   was    a 

lowed  by  the  common  law,  it    is   gen-  condition  annexed  to  every  grant    If 

erally     understood,     that   lands    were  the  tenant  neglected  to  perform  the 

granted  originally  for  the   life  only  of  services,  the  grantor  might  enter  and 

the  grantee,  then  to  him  and  his  lineal  resume  the  tenement     Whether  this 

heirs,  and  then  to  him   and  his   lineal  condition  was  expressed  or  not,  it  was 

and  collateral  heirs;  and  on  every  such  considered  to  be  inseparably  incident 

grant,  whether  it  were  for  life,    or  in  to  the  estate  of  the  grantee.     At  first, 

fee,  a   right  remained   in   the  grantor  it  was  the  only  condition  that  could 

to  the  services  of  the  grantee,  during  be  annexed  to  the  grant  of  land ;  after- 

the  continuance  of  his  estate,  and  to  a  wards,  other  conditions  were  occasion- 
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ally  introduced,  and  by  an  application,  it  was  preceded  by  no  particular  es- 
in  some  respects  very  much  forced,  tate ;  it  could  not  confer  a  title  on  B 
of  the  original  principle  of  conditions,  to  enter  for  condition  broken,  as 
that,  on  the  non -performance  of  them,  such  a  title  of  entry  could  only  belong* 
the  grantor  might  resume  the  land,  to  the  grantor  or  his  heirs :  and  es- 
conditional  fees  at  common  law,  and  cheat  was  wholly  out  of  question.  If 
some  other  modifications  of  landed  the  conveyance  had  been  to  A  for  life» 
property  were  introduced,  as  estates  with  remainders  over,  with  a  proviso^ 
upon  condition.  These  were  often  of  that,  if  B  attained  twenty-one  in  the 
such  a  kind  as  to  make  it  more  natural  lifetime  of  A,  the  land  should  imme- 
that  a  stranger  should  have  the  land  diately  thereupon  devolve  to  B  and 
upon  the  non-performance  of  the  con-  his  heirs,  the  consequences  would 
dition,  than  the  grantor ;  and  that  the  have  been  the  same,  and  the  limita- 
grantor,  instead  of  being  confined  to  tion  to  B  would  have  been  liable  to  all 
his  right  of  resumption  should  have  it  the  objections  suggested.  At  first 
in  his  power  to  compel  the  perform-  sight,  it  might,  perhaps,  be  thought 
ance  of  the  condition  or  recover  from  that  the  limitation  to  B  and  his  heira 
the  grantee  a  compensation  or  satis-  might  be  supported  as  a  remainder 
faction  for  the  breach  of  it ;  but  as  all  expectant  on  A's  estate  for  life ;  but, 
these  estates  were  considered  to  be  on  further  examination,  it  would  ap- 
estates  upon  condition,  the  law  still  pear  that  the  limitation  to  B  and  hia 
confined  the  donor's  remedy  to  the  heirs  wanted  the  distinctive  quality  of 
resumption  of  the  estate,  and  confined  a  remainder,  that  its  vesting  in  posses- 
that  remedy  to  the  donor  and  his  heirs,  sion  would  depend  upon  and  wait  for 
When  the  grantor  entered  for  the  the  regular  expiration  of  the  preced- 
breach  of  the  condition,  he  was  con-  ing  estate ;  for  in  the  supposed  case,, 
sidered  to  be  in  as  of  the  seisin  of  his  the  vesting  of  A's  estate  in  possession 
former  estate;  it  was  the  same  when  would  not  depend  on  the  decease  of  A, 
the  heirs  of  the  grantor  entered;  they  the  natural  term  for  the  expiration  of 
were  supposed  to  be  in  as  of  the  seisin  the  preceding  estate,  but  would  vest 
of  the  ancestor.  The  entry  defeated  in  possession  on  B's  attaining  twenty- 
the  livery  by  which  the  grant  was  one  in  the  lifetime  of  A.  It  would 
made,  and  by  a  necessary  consequence  not,  therefore,  wait  till  the  expiration, 
defeated  all  the  estates  which  de-  but  would  take  effect  during  the  con- 
pended  upon  that  livery.  Thus,  if  a  tinuance,  and  operate  to  the  destruc- 
feoffment  was  made  to  one  for  life  or  tion  of  A's  life  estate.  Thus  both  the 
in  tail,  upon  condition,  with  remain-  limitations  proposed  were  before  the 
ders  over,  and  the  grantor  or  his  heirs  Statute  of  Uses  legally  void, 
entered  for  a  breach  of  the  condition,  3.  There  appears,  however,  some 
the  first  estate  and  the  remainders  over  reason  to  suppose,  that  though  con- 
were  equally  destroyed ;  and  the  ditional  limitations  were  legally  void, 
grantor  or  his  heirs  were  considered  they  were  allowed  in  the  modifications 
to  be  in  as  of  the  former  seisin.  of  uses,  while  uses  remained  in  their 
Such,  before  the  Statute  of  Uses,  fiduciary  state  at  the  common  law.  In 
were  the  legal  modifications  of  real  that  state  the  courts  of  law  could  not 
property  in  respect  of  future  estates,  notice  uses ;  but  it  was  considered  that 
interests,  and  rights.  It  is  evident,  the  owner  of  the  land  charged  with 
that  such  modifications  of  real  prop-  them,  was  under  a  moral  obligation  of 
erty  as  are  now  produced  by  execu-  disposing  of  the  land  and  the  rents  ac- 
tory  devises  and  conditional  limita-  cruing  from  it  in  conformity  to  the  use 
tions  would  not  before  the  passing  of  and  therefore  if  the  use  limited  the 
that  statute  have  been  allowed  by  the  beneficial  interest  of  the  lands,  in  the 
courts  of  law.  If,  before  that  time,  manner  suggested,  the  legal  owner  of 
land  had  been  conveyed  to  A  and  his  the  land  was  bound  to  dispose  of  it 
heirs,  with  a  proviso  that,  if  A  should  accordingly.  Thus  such  limitations, 
not  leave  any  child  of  his  body  living  though  void  at  law,  became  good  as 
at  the  time  of  his  decease,  the  land  trusts  in  equity.  It  is  also  probable, 
should  go  over  and  belong  to  B  and  that  under  the  custom  of  devising 
his  heirs,  it  is  obvious  that  the  limita-  lands  as  it  prevailed  in  London  and 
tion  to  B  must  be  legally  void.  It  some  other  places,  these  modifications 
could  not  be  a  grant  of  the'  reversion,  of  property  were  sometimes  attempted 
as  the  whole  fee  was  previously  and  from  the  liberality  which  our 
granted ;  or  a  grant  of  a  remainder,  as  courts   have    always  adopted   in  the 
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nature  and  qualities  of  executory  interests  were  at  first  only 
vaguely  defined,  and  it  is  only  within  the  last  century  that  the 
principles  applicable  to  the  subject  have  been  reduced  to  any- 
thing approaching  a  scientific  basis.* 

2.  Definitions. — An    executory  limitation    may  be  defined    as 
a  limitation  of  a  future  interest  in  lands  or  in  chattels  real  or 

•construction  of  wills,  were  often'  al-  referrable  to  the  general  doctrines  of 

lowed.  law  on  all  limitations  of  this  descrip- 

3.  After  the  passing  of  the  statute  of  tion,    cither     in     deeds     or     wills," 

the  27  of  Henry  VIII  which  converted  Fearne's  Cont.  Rem.  381  n.(a). 

uses  from  their  fiduciary  state  at  the  1.    Wash.     Real     Prop.    (5th     ed.) 

common  law,  into  legal   estates,  it  be-  739. 

came  incumbent  on  the  courts  to  de-  Executory  limitations  regarded  his- 
termine  what  effect  that  statute  should  torically  ''must  have  been  of  gradual 
have  in  respect  to  the  executory  limi-  introduction  and  growth  as  a  settled 
tations  under  consideration.  When  and  defined  portion  of  the  English 
the  case  was  first  pressed  on  the  courts,  law,  for  though  it  was  stated  by  Lord 
it  would  seem  to  have  been  necessary  Kenyon,  in  Tones  v.  Roe,  3  T.  R.  93, 
for  them  to  consider  whether  the  that  they  took  their  rise  in  the  time  of 
statute  executed  any  modifications  of  Elizabeth,  It  was  said  by  the  same 
property  made  through  the  medium  of  judge,  in  Doe  v.  Morgan,  3  T.  R.  765, 
uses,  which  the  courts  of  law  would  that  being  found  of  general  utility, 
have  held  illegal,  if  they  had  been  they  were  established  in  the  time  of 
made  of  the  lands  themselves  in  con-  Charles  I.  And  in  the  argument  of 
yeyances  at  common  law.  So  far  as  Thellusson's  Case  (1798),  Mr.  Hargrave 
respects  the  modifications  of  property  states  that  'executory  devise  was  not 
in  question  the  court  held  them  to  be  regularly  admitted  till  about  two  cen« 
executed  by  the  statute,  and  thus  made  turies  ago.'  But  Mr.  Lewis  refers  to 
them  a  part  of  the  English  law  of  real  cases  in  which  the  doctrine  was  recog- 
property.  Comparing  them  with  re-  nized  at  a  period  anterior  to  that, 
mainders,  and  titles  of  entry  for  a  con-  Still,  the  law  upon  the  subject,  espe- 
dition  broken,  they  appear  of  a  mixed  cially  the  indestructibility  of  executory 
nature,  partaking,  in  some  measure,  of  devises,  does  not  seem  to  have  been 
the  nature  of  each.  They  so  far  par-  settled  until  the  case  of  Pells  t;. 
take  of  the  nature  of  a  remainder  that  Brown,  Cro.  Tac.  590,  in  1619,  though 
when  the  event  upon  which  they  are  courts  had  often  recognized  as  valid, 
to  have  effect  takes  place,  the  estate  or  devises  of  estates  of  freehold  to  com* 
interest  created  by  them  passes  to  a  vatxiz^  in  futuro.  Nor  was  the  law  in 
fitranger,  and  they  so  far  partake  of  the  relation  to  them  fully  settled  till  the 
nature  of  a  title  to  enter  for  the  breach  Duke  of  Norfolk's  Case  in  1695.  i 
of  a  condition,  that,  when  the  event  Wms.  Real  Prop.  36a,  and  note.  And 
proposed  takes  place  they  operate  to  finally,  Lord  Mansfield,  in  1785,  de- 
defeat  the  preceding  estate.  When  the  clared  that  he  emembered  the  intro* 
uses  raised  by  them  arise  from  an  duction  of  the  rule  which  prescribes 
event  provided  for  by  the  deed  or  will  the  time  in  which  executory  devises 
which  creates  them,  they  are  called  must  take  effect  to  be  for  the  period 
conditional  limitations,  secondary,  of  a  life  or  lives  in  being  and  twenty- 
future,  springing  or  shifting  uses,  or  one  years  afterwards.  Buckworth  v. 
executory  devises,  according  to  the  na-  Thirkell,  3  B.  &  P.  652,  n. ;  Cadell  v* 
ture  of  the  event  on  which  they  are  Palmer,  10  Bing.  140;  i  Clark  &  F. 
limited,  and  the  instrument  which  373."  2  Wash.  Real  Prop.  (5th  ed.),  739. 
creates  them;  when  they  arise  from  the  See  also  Gray  on  *  Perpetuities,  §  142, 
act  of  some  agent  or  person  whom  the  et  seq, 

instrument  authorizes  to  raise  or  ap-  In    his    preface    to    'Hhe    Original 

point  them,  they  are  said  to    arise   by  View,"  Mr.  Smith  says  that  even  then 

an  execution  of  a  power.      Executory  (1845),  "a  general  and  most  baneful  ig- 

devises  are  the  immediate    subject  of  norance    has     prevailed,    which    the 

this  part  of   Mr.  Fearne's  essay ;   but  vagueness  and  endless  discrepancies  of 

his  positions  and   illustrations  are  al-  the  books  have  rendered  inevitable  to 

ways     either    directly    or    indirectly  most  persons  and  excusable  in  all." 
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personal  which  would  be  invalid  if  made  in  an  assurance  at  com- 
mon law,  but  which  so  far  as  regards  the  freehold  and  inheritance 
of  lands,  is  valid  in  a  will  or  in  a  conveyance  to  uses,  and  so  far 
as  regards  chattels  real  or  personal,  is  valid  in  a  will*  or  in  any  in- 
strument inter  vivos  which  will  be  sustained  in  equity  as  a 
trust  *  Interests  in  realty  created  by  such  limitations  are  called 
executory  interests,  and  may  be  divided  into  springing  and  shift- 
ing uses,  and  executory  devises.  A  springing  interest  is  an  in- 
terest limited  by  way  of  use  or  devise  to  take  effect  at  a  future 
time  independently  of,  without  being  supported  by,  and  without 
affecting  any  prior  interest  of  the  measure  of  freehold  created  by 
the  same  instrument.*  A  shifting  interest  is  an  interest  so  lim- 
ited as  to  arise  in  derogation  or  defeasance  of  another  interest  of 

1.  ChaUis'  Real  Prop.  138,  139;  an  estate  remaining  in  the  grantor  or 
Fearne's  Cont.  Rem.  386;  Wilson's  his  heir  or  the  heir  of  the  testator; 
Springing  Uses,  i,  a;  2  Jarman  on  whereas,  in  the  other,  it  is  an  estate 
Wills  (5th  ed.)  864.  created  hy  a  previous  clause  of  the  in- 

2.  Gray's  Perp.,  §§  75,  87;  Wilson's  strument  hy  which  the  interest  was 
Springing  Uses,  27,  28;  Smith  Ex.  Int.,  limited  which  is  to  take  effect  in  de- 
§  127^.  feasance  of  it."     Smith  Ex.  Int.,  §  156. 

The  Statute  of  Uses  does  not  apply  Limitations  hy  which  such  interests 

to  chattels  real  or  personal;   hence    no  are  created,  are  distributed  by  Smith 

future  use  can  be  raised  out  of  a  term  into  seven  classes, 

of  years  or   other    personal    property,  i.  "The   first  is   a    sentence    which 

and  all  such  limitations  can    only   take  creates  an  interest  in  favor  of  a  persoo 

effect  in  equity  as  trusts.    Gray's  Perp.,  unborn  or  unascertained,  or  an  inter- 

§§  73,  79;  Challis'  Real  Prop.  138.  est  which  is  limited  to  take  effect  at  a 

As  to  such   limitations,  see   infra^  future  time,  without  being  preceded 

•this  title,  §  II,  4,  d,  by  any  other,  or  merely  preceded  by 

8.  Smith  Ex.  Int.,  §§  117,  156;  Chal-  a  term   for  years  w^hich  is    to  com- 

lis'  Real  Prop.  141.    **When  a  use  cuts  mence  at  a  future  time.     (Pay's    Case, 

short    another    granted    estate,    it     is  Cro.  Eli z.  878,  as  stated,  Fearne's  Cont. 

called   a  shifting   use.     When   it  cuts  Rem.  400,  539.)    As  in  the  case  of  a 

short  the  estate  of  the   person  creating  devise  to  take  effect  six  months  after 

it,  it  is  called  a  springing  use."    Gray's  the  testator's  death,  or  a  devise  to  the 

Perp.,  ^  54.  first  son  of  }  S,  when  he  shall  have 

"A  limitation  of  a  springing  interest  one,  or  the  heir  of  J  S,  a  person  who 
operates  upon  the  estate  remaining  in  is  living.  (See  Fearne  395 ;  and  Gore 
tlie  grantor  or  his  heir,  or  in  the  heir  of  v.  Gore,  2  P.  W.  28,  as  there  stated, 
the  testator,  in  the  same  way  as  a  con-  See  also  Fearne's  Cont.  Rem.  400.) 
ditional  limitation  operates  upon  the  An  instance  of  this  kind  of  spring- 
prior  estate  which  is  liable  to  be  de-  ing  interest,  occurred  where  a  testator 
feated  by  it.  The  limitation  of  a  spring-  gave  to  two  persons  and  their  heirs,  to 
ing  interest  operates  by  devesting  the  sell  and  dispose,  at  their  discretion^ 
estate  from  the  grantor  or  his  heir,  in  a  one  quarter  part  of  all  his  right  in 
particular  event,  entirely  irrespective  of  Moorlinck,  if  an  act  should  pass  for 
the  original  measure  of  that  estate,  and  inclosing  the  said  moor  within  twenty 
by  transferring  it  to  the  person  who  is  years.  And  he  directed  the  moneys 
to  take  the  springing  interest.  A  condi-  to  arise  by  such  sale  to  be  divided 
tional  limitation  operates  by  devesting  between  certain  persons  whom  he 
the  estate  from  the  person  entitled  un-  named.  It  was  held  that  this  was  an 
der  the  prior  estate,  in  a  particular  event  executory  devise  to  take  effect  after  an 
which  is  quite  unconnected  with  the  inclosure  act.  (Gardner  v.  Lyddon,  3 
original  and  regular  duration  of  that  es-  Y.  &  }er.  389.) 

tate,  and  by  transferring  it  to  the    per-  2.  The  second   is  a  sentence   which 

son  who  is  to  take  under  the  condition-  creates  a  freehold  interest  to  take  ef- 

al  limitation.    The    difference  is,  that  feet  on  the  regular  certain  expiration 

the  estate  devested,  is,  in  the  one  case,  of  a  chattel  interest,  but  such  freehold 
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interest  is  contingent  on  account  of  classed  among  those  springing  interests 

the  person,  as  where  a  testator  de-  which  do  not  affect  a  prior  freehold, 

-vises  to  A  for  twenty-one  jears,  and  From  the  second,  third,  fourth,  and 

then  to  the  first  unborn  son  of   B  in  fifth  kinds  of  springing  Interests,  we 

lee.                              '  must  be  careful   to  distinguish  limita- 

3.  The  third  is  a  sentence,  which  tions  of  vested  interests,  subject  to  a 
•creates  a  freehold  interest  which  is  to  term  or  other  chattel  interest,  or,  in 
take  effect  after  a  preceding  chattel  other  words,  limitations  of  a  freehold 
interest,  but  only  on  a  contingent  de-  interest  in  favor  of  a  person  in  being 
termination  of  such  chattel  interest  by  and  ascertained,  to  take  effect  in  posses* 
force  of  a  special  or  collateral  iimita-  sion,  or  enjoyment,  or  both,  on  the  reg- 
tion.  As  if  land  is  devised  to  A  for  ular  and  certain  expiration  of  an  actu- 
twenty-one  years,  if  B  shall  so  long  re-  ally  subsisting  term  or  other  chattel 
main  at  Rome,  and  if  he  quit  Rome  interest,  and  without  requiring  the  con- 
<iuring  the  term,  to  C  in  fee.  Or,  currence  of  any  collateral  contingency, 
where  land  is  devised  to  A  for  twenty-  And  from  the  first  kind  we  must  dts- 
one  years,  if  he  shall  so  long  live ;  and  tinguish  other  limitations  of  vested  in- 
on  the  death  of  A,  then  to  B  in  fee.  terests,  subject  to  a  suspension  of  the 

There  is  a  danger  of  confounding  the  possession,  or  enjoyment,  or  both, 

kind  of  springing  interest  exhibited  in  6.  The  sixth  is  a  sentence  which  ere- 

the  first  of  these  examples,  with  a  con-  ates  an  interest  to  take  effect  at  a  time 

tingent  remainder  of  the  first  class.  which   could   not   arrive    till  a  i>eriod 

Such  a  limitation  might  indeed  be  subsequent  to  the  expiration  of  a  pre- 

termed    a   remainder,   as  regards  the  ceding  interest.     As  where  a  devise  is 

possession,  or  the  enjoyment,  or  both,  made  to  A  for  life,  remainder,  after  the 

But  it  is  not  a  remainder,  in   relation  death  of  A,  and  one  day  afterwards,  to 

to  the  seisin,  property,  or  ownership,  B  for  life.     (Fearne  Cont.  Rem.  398.) 

and  therefore  not  a  remainder  proper-  7.  The  seventh  is  a   sentence   which 

ly  so  called.     And  the  same  danger  creates  an  interest  to  take  effect  on  the 

exists,   in   fact,  of  confounding  other  regular  expiration  of  aqualified  fee  which 

instances   of  the    second,    third,    and  must  expire,  if  at  all,  within  the  period 

fourth  kinds  of  limitations  of  spring-  prescribed  by  the  Rule  against  Perpetui- 

ing  interests  with  contingent  remain-  ties.     As  where  land  is  limited  by  way 

•ders.  of  use  or  devise,  to  A  and  his  hefrs,  till^ 

4.  The  fourth  is  a  sentence  which  B  shall,  etc.;  and  then  to  B  and  his 
creates  a  freehold  interest  after  a  pre-  heirs  (3  Bl.  Com.  334.  See  also  Feame's 
ceding  term  of  years,  to  take  effect,  in  Cont.  Rem.  373). 

right,  on  an  event  or  at  a  time  uncon-  *There    is    no  clearer  rule   in    law,* 

nected  with  the  original  measure  and  says  Lord  Nottingham,  'than  this,  that 

the  regular  expiration  of  the  term.    As  there  can  be  no  remainder  limited  upoa 

where  land  is  devised  to  A  for  twenty-  an  estate  in  fee;  yet  public  reason  and 

one  years;  and  if  A  shall  die  within  the  convenience  of  common  assurances 

the  term,  then  on  the  expiration  of  the  have  found  a  way  to  pass  by  this  rule, 

term,  to  B  in  fee.  as  well  bv  way  of  limitation  of  use,  as 

5.  The  fifth  is  a  sentence  which  ere-  byway  of'^devise;  and  er^,  if  the  father 
ates  a  freehold  interest  after  a  preced-  limit  a  use  to  himself  and  his  heirs  un- 
ing  term  for  years,  to  take  effect,  in  til  a  marriage  happen,  and  then  to  the 
possession,  or  enjoyment,  or  in  both,  in  son  and  his  heirs,  this  is  a  good  fee  by 
defeasance  of  the  term,  or  of  the  bene-  common  experience.*  (Lord  Notting- 
ficial  interest  therein,  on  an  event  or  at  ham,  in  Howard  v,  Duke  of  Norfolk,  2 
a  time  which  may  happen  within  the  Swanston  461.) 

term,  but  is  unconnected  with  the  orig-  This  is  not  a  vested  interest,  subject 

inal  measure  and   the  regular   expira-  to  a  chattel  interest,  because  the  mar- 

tion  of  the  term.     As  where  land  is  de-  riage  might  never  happen;  and  it  was 

vised  to  A  for  twenty -one  years;  and  never  intended  that  the  estate   of  the 

on  the  death  of  A,  then  immediately  to  father  and  his  heirs  should  cease  unless 

B  in  fee.  it  should  happen ;  and  consequently  the 

This,  though  a  conditional  limitation,  words    of  limitation,   *and    his    heirs^,' 

-specifically   so   called,   as   regards   the  must    carry  the    entire    ownership   of 

possession,  or  enjoyment,  or  both,  is  a  which  the  land  was  susceptible.    This 

limitation  of  a  springing  interest,  as  re-  case  is  distinguishable  from   that  of  a 

^ards  the  seisin,  property,  or  owner-  limitation  to  trustees  and   their  heirs, 

«hip;    and    therefore    most    properly  till  A  shall  attain  twenty-four  with  a 
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the  measure  of  freehold  created  by  a  preceding  limitation.^  If 
created  by  way  of* use,  these  interests  are  called  springing  and 
shifting  uses ;  if  by  will,  springing  and  shifting  devises*  or  more 

commonly  executory  devises  indiscriminately.^  Conditional 
limitation  is  a  common  term  for  shifting  uses  and  shifting  execu- 
tory devises,*  as  well  as  the  limitations  by  which  they  are 
created.*     A  contingent  use,  strictly   speaking,  is  a    remainder 

limitation  over  to  A  and  his  heirs  when  daughter  would  not  come  under  the 
and  as  he  shall  attain  twenty -four.    In  class  of  shifting  limitations."    Challis' 
this  last  case,  an  estate  is  given  to   the  Real  Prop.  143.    The  better  opinion 
trustees  for  a  limited  purpose  only;  and  is    that    an   interest  which  arises  by 
it    is    not    intended  that    their  estate  virtue  of  a  power  of  appointment  is  to 
should  subsist  beyond  the  time  when  A  be  taken  as  arising  from   the  instru- 
«hall  attain  twenty-four,  or  when,  by  ment    creating  the  power.      4    Kent 
his  death  under  that  age,  it  shall  have  Com.  338;   2   Wash.  Real   Prop.  (5th 
become  impossible  for  that  event   ever  ed.)669;  Wms.  Real  Prop.  395. 
to  happen.     And  therefore  the  words  2.  Challis'  Real  Prop.  141. 
'and  their  heirs*  do  not  pass  the  fee,  and  8.  Gray's  Perp.,  §  54. 
the  trustees  only  take  a  chattel  interest.  ''Limitations  of  springing  interests, 
These  limitations  of  springing  interests  conditional   limitations,  quasi  remain- 
can  only  be  by  way  of  use  or  devise,  ders  after  a   life  interest  in   personal 
They  would  be   void   if  inserted  in   a  estate,    and    alternative     limitations, 
deed  at  common  law."    Smith  Ex.  Int.,  when  contained  in  wills,  are  seldom 
4^  ii8-i37<i.  distinguished  or  designated  by  these 
1.  Smith  Ex.  Int.,  ^  149.  or  any  other  specific   terms,   but   are 
The  better  opinion  is  that  the  future  usually  denoted  by  the  general   term 
interest  must  be  limited   by  the  same  of  executory  devises.     .     .     .     And  in 
instrument,    Challis'    Real    Prop.   141;  many  cases,  indeed,  it  has  been  as  well 
3  Wash.  Real  Prop.  (5th  ed.)  669.  to    use    a    general   designation   as  to 
**  'One   devises  lands  to  his  wife,  tilf  use  a  specific   term,  and.  of  course,  in 
his  son  came  to  the  age  of  twenty-one  some  instances,  where  the  object  is  to 
years,  and  then  that  his  said  son  should  generalize,   and     generalization     can 
nave  the  lands  to  him    and    his    heirs;  be  accomplished   with   accuracy,   the 
and  if  he  dies  without  issue  before   his  general   designation   is  the  most  ap- 
said  age,  then   to  his    [the    testator's]  propriate.      But,  in  the  great  majority 
daughter    and    her    heirs.     This  is  a  of    cases,  the  maxim  error  laiet    in 
good  contingent    or    executory  devise  ^«»«ra/i^ffj,  was  peculiarly  applicable; 
to  the   daughter.'      (i  Eq.   Cas.   Ab.  and  the  use  of  general   designations, 
188,  pi.  8.)     With  regard  to  the  devise  instead  of  specific  terms,  has  been  the 
of  the  fee  to  the  son,   it  is   to  be    ob-  source  of  passages  in  the  books  which, 
served,  that  the  case  occurred   before  embracing  distinct  and  dissimilar  cases, 
the    Descent  act,    3  &  4  Will.    4,   C.  greatly    tend    to    mislead;  of    vague, 
106;  and  that  the  fee  simple  to  the  son  confused,  and  erroneous  conceptions 
(which,  by  the  rule  in  Boraston's  Case,  in  the  student ;  of  perplexity  and  mis- 
3  Rep.  19'.   is   a  vested  estate),  there-  take  in  the  practitioner,  and  sometimes, 
fore  passed   to    him   by    descent  and  even    the  judges  themselves;   and  of 
not    by  purchase.      But  now,  by    §    3  constant  litigation  upon  points  which 
of  the  last  cited   act,  the  heir  to  whom  would  or  might  otherwise  have  been 
a  devise  is  made,  is  deemed  to  take  as  long  before  set  at  rest."    Smith  Ex. 
devisee,  that  is,  as  a  purchaser,  and  not  Int.,  ^  iii,  b.  iii,  c. 
by  descent.      Therefore,    at   the  time  4.  Gray's  Perp.,  §  54. 
when  the  case  was  decided,   the  exec-  5.  "The  term  conditional   limitation 
utory  devise  to  the  daughter  came  un-  is  sometimes  used  generically  to  denote 
der  the  class  of  springing  limitations,  any  kind  of  qualified    limitation  in  the 
because  it  was  not  subsequent  to,  or  in  derivative  sense ;  any  kind  of  limitation 
defeasance  of,  an  estate  limited  by  the  in  the  derivative  sense  which  depends 
same  instrument.     But  as  the  law   now  upon  a  condition,in  contradistinction  to 
stands,  the  fee  to  the   son   would   pass  an  absolute  limitation.  (See  Holmes  v. 
by  the  will,  and  not  by  descent;  and  Cradock,  3  Ves.  Tun.  319;  Tolderov  v. 
therefore  the  executory  devise  to   the  Colt,  i  You.  &  Col.  631;  Prest.  Shep. 
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T.  117;    Feame's  Cont.  Rem.   14,    17,  devised  to  A  for  life,  or  to  A  indefi- 

18) ;  or  to  denote  an  indirect  special  nitely«  provideti  that  when  C  returns 

limitation    in    contradistinction    to   a  from  Rome,  it  shall   then  immediatelj 

direct  special  limitation.   (SeeFearne's  go  to  B  and  his  heirs ;  or,   where   land 

Cont.  Rem.  372.)  is  granted  to  A,  and  his  heirs,  to  the 

This  use  of  the  term,  though   philo-  use  of  B  and  his  heirs;  but  in  case,  etc^ 

logically  correct  enough,  is  practically  then  immediately  to  the  use  of  C  and 

productive  of  a  great  and  mischievous  his  heirs. 

confusion    of    ideas.      In     particular,        So,  where  a  testator  gave  his  son  an 

special  limitations,  in  the  original  sense  absolute  interest  in  one-fourth  of  his 

of  limits,  are  confounded    with   condi-  personal  estate :  but,  by  a  codicil,  he 

tional     limitations,    in    the   derivative  directed  that  his   son's  share  should 

sense,  specifically  so  called,  or,  in  other  be  only  for  the  life  of  himself  and  his 

words,  with   that  kind   of  limitations,  wife,  provided  they  had  no  issue,  and, 

which,  in  contradistinction  to  remain-  at  their  death,  it  should  become  part 

ders,  operate  in  defeasance  of  a  preced-  of  the  residue.    Sir  John  Leach   held, 

Ing  estate,  and  which  are  accurately  dis-  that  the  son  took  in  the  first  instance 

tinguished  from  remainders  by  Fearne.  absolutely,  with  a  good  limitation  over» 

(See  Feame's  Cont  Rem.  15,  16.)  The  by    way  of   executory  devise,  at  the 

mode    of   determining    an    estate    by  death  of  the  survivor  of  himself  and 

means  of  a  special  limitation  is  not  pe-  wife,  if  there  be  no  issue  then  living ; 

culiar  to  conveyances  by   way  of  use  the  failure  of  issue  being  plainly  con* 

and  devise,  as  we  shall  presently  see;  fined  to  the  death  of  the  smrvivor,  by 

but  the  mode  of  determining  a  preced-  the  direction  that  the  share  of  the  sod 

ing  estate  by  means  of  a  conditional  was  to  become  part  of  the  residue  at 

limitation,  specifically  so  called,  is  pe-  their  death.      (Rackstraw    v.   Vile,  1 

culiar  to  uses  and  devises.  Sim.  &  Stu.  604.) 

A  conditional  limitation,  in  the  spe-        Before  we  determine  that  a  limita- 

cific  sense,  is  a  proviso,  by  way  of  use  tion   is  a   conditional   limitation,  we 

or  devise,  for  the  annihilation  of  an  in-  roust  observe  whether  it  is  really  and 

terest  of  the  measure  of  freehold  under  in  fact  and  not  merely  apparently  or 

a  preceding  limitation,  in  a  particular  in  terms  limited  to  take  effect  in  de* 

event  which  is  unconnected  with  the  feasance   of   a   prior     interest.      For, 

original    quantity     of     that      interest  though  apparently  or  in  terms  it  may 

(See    Fearne*B    Cont.    Rem.  10,   note  be  limited  to  take  effect  in  defeasance 

(h),   and    14-16.      And    see    Lloyd  v.  of  a  prior  interest,  yet,  if  in   reality  it 

Carew,  Free.   Chan.   72;   Show  Cases  is   to  await   the   regular  expiration  of 

Pari.  137;   as  stated,  Fearne  275;  Pells  such  prior  interest,  it  is  a  remainder, 

V,  Brown,  Cro.  Jac.  590;  Hanbury  v.  and  not  a  conditional  limitation.     (See 

Cockerell,    i    Roll.    Abr.    835,    pi.    4;  Driver  d.  Edgar  r.  Edgar,  Cowp.  Rep. 

Gulliver  v.  Wickett,  i  Wils.  105;   and  379;  and  Fountain  r.  (xooch,  as  stated 

Marks    v.   Marks,    10    Mod.    420;    as  and    commented   on,   Fearne's    Cont. 

stated,  Fearne's  Cont.  Rem.  396,  399)}  Rem.  426-428.) 

and  which  may   not  happen   till  after        These  limitations  can  only   be    by 

such  interest  has  become  vested;  and  way  of  use  or  devise.    They  would  be 

for  the  creation  of  a  new  interest  in  its  void  if  inserted  in  a  deed  at  common 

stead,  in  favor  of  another  person.    Or  law,  being  foreign  to  the  simplicity  of 

more  fully,  it  is  a  distinct  clause,  by  the  conveyances  employed  before  uses 

way  of  use  or  devise  (see  Prest.  Shep.  and  devises  were  introduced.     When 

T.  121,  126,  127),  by  which  an  interest  these  limitations  are  by  way  of  use, 

is  limited  to  take  effect,   in  possession,  they    are    sometimes    called  shifting 

or  in  enjoyment,  or  in  both,  on  or  at  a  uses,  and  sometimes  springing  uses, 

particular' time  or  event,  in  defeasance  Those  which  are  by  devise  are  usually 

and  exclusion  of  and  by  way  of  substi-  designated   by  the  generic  name  of 

tution  for  an  interest  of  the  measure  of  executory  devises, 
freehold  given  by  a  previous  sentence,        These    limitations    partake    of    the 

at  a  period  when  such  prior  interest  may  destructive  nature  of  conditions  subse* 

have  become  vested  even  in  enjoyment,  quent,  and  the  creative  nature  of  Umi* 

and  before  such   a  prior  interest  has  tations  in   the  derivative   sense.     And 

lasted  the  full  measure  of  duration   as-  hence  they   are  appropriately  termed 

signed  to  it  by  such  preceding  sentence,  conditional  limitations.    (See   Butler's 

either  in  express  terms  or  by  construe-  note  (i),  Co.  Litt.  203  ^.)"  Smith  Ex. 

tion   of  law.    As  where  an    estate   is  Int.,  i§  148-X51. 
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limited  by  way  of  use,*  but  the  term  is  used  loosely  to  designate 
all  future  uses,^  and  sometimes  even  to  distinguish  springing  and 
shifting  uses  from  those  limited  by  way  of  remainder.*  As  re- 
gards personalty,  executory  interests  are  shifting  or  springing, 
as  they  do  or  do  not  defeatan  interest  previously  limited  by  the 
same  instrument.  But,  although  the  distinction  exists  and  some- 
times becomes  important,  interests  of  this  kind,  limited  by  will, 
are  usually  designated  by  the  generic  term  of  executory  be- 
quests.* As  between  executory  interests  created  by  way  of  use 
and  those  created  by  way  of  devise  it  should  further  be  observed, 
that  while  the  principles  governing  both  are  almost  identical, 
there  is  this  distinction,  that  by  an  executory  devise  the  freehold 
itself  is  transferred  to  the  future  devisee  substantively  without 
any  reference  to  the  Statute  of  Uses.* 

8.  Of  Conttroixig  a  Limitation  to  be  a  Semainder  Bather  tiian  an  Bz^ 
ntory  Interest — From  the  definition  of  an  executory  limitation  it 
necessarily  follows,  as  a  fundamental  rule  of  construction,  that  no 
limitation  shall  be  construed  as  an  executory  interest  which  would 
have  been  good  in  its  inception  as  a  remainder;  and  that  if  it  has 
once  taken  effect  as  a  remainder  it  cannot  afterwards  be  construed 
as  an  executory  interest  in  order  to  preserve  it  from  destruction.^ 

In  Stearns  v.  Godfrey,  i6  Me.  158,  a  so  as  to  defeat  such  estate  in  favor  of 

conditional  limitation  (so  called)  was  B     before     it      had     filled     up      the 

sustained  in  a  common -law  conveyance,  measure  of   duration  given   to  it    bj 

but  this   seems  to  be  merely  another  the  terms  of  the  clause  by  which  it  was 

instance  of  an  irregular  special  limits-  created."     Smith  Ex.  Int.  ^^  38,  39. 

tion,  miscalled  a  conditional  limitation,  1.  2.  Wash.  Real  Prop.  (5th  ed.)  659; 

and  carefully  distinguished  from  the  lat-  Gilb.  Uses  (Sugd.  ed)    15211;   i    Prest. 

ter  by  Smith  in  the  above  extract.     Such  Abst.  105;   4  Kent    Com.    358.     Such 

an  irregular  special  limitation  has  been  an    interest    is    subject    to    the    rules 

defined  as  a  ''proviso  annexed    to  an  applicable    to    remainders   limited   by 

estate  capable  of  supporting  a  remain*  common  law  convej'ances.    Gilb.  Uses 

der,  and  beginning  with  the  words  *on  (Sugd.  ed.)  29711.     See  sufra^  this  title, 

condition/  ^provided,'  or  *so  that/  but  §  I,  3i ./",  (0;  §  I,  3,  gy  (i). 

followed  by  a  distinct  sentence  creating  2.  Tiedeman  Real  Prop.,  %  482. 

a  remainder  over  in  favor  of  another  S.  See   Sharswood^s  definition    of  a 

person,  and,  for  that  reason,  construed  contingent  use.    2  Bl.  Com.  165  note, 

as  if  forming. a  part  of  the   sentence  4.  Smith  Ex.  Int.,  §  117^. 

whereby  the  preceding  estate  is  created,  6.  2  Wash.  Real  Prop.  (5th  ed.)  738; 

so  as  to  mark  out  the  original  limits  i  Spence  Eq.Jur.  470, 471;  Lewis'  Perp. 

thereof.    Thus,  if  a  devise  be  to  A  for  72. 

life  on  condition  that  he  do  not  marry  6.  Challis'Real  Prop.  95, 97;  Fearne's 
C,  with  remainder  to  B;  this  is  con-  Cont.  Rem.  386,  395,  526;  Smith  Ex. 
strued  as  if  it  were  to  A  until  he  shall  Int.,  §  196;  2  Prest.  Abst.  153,  154;  Pure- 
marry  C;  and  then,  or  upon  death,  to  foy  v.  Rogers,  2  Saund.  380;  Walter  v. 
B.  The  proviso,  *on  condition'  that  he  Drew,  Com.  Rep.  372;  Wealthy  v.  Bos- 
do  not  marry  C,  is  construed  as  if  it  vtlle.  Rep.  K.B.  temp.  Hardw.  258;  Car- 
formed  a  part  of  the  sentence  devising  wardine  ^^  Carwardine,  i  Eden  34;  Doe 
the  estate  to  A  for  life,  and  constituted  d.Mussell  v.  Morgan,  3  Durn.  &  East 
an  additional  limit  to  the  measure  376;  Doed.  Browne  v.  Holme,  3  Wils.  237; 
originally  given  to  that  estate,  instead  GoodtitleT;.Billington,Dougl.  Rep.  725^ 
of  being  deemed  to  operate  as  a  proper  or  735,  tA  ed. ;  as  cited,  Fearne's  Cont. 
condition  subsequent,  so  as  to  defeat  Rem.  386-394;  Spalding  v,  Spalding, 
such  estate  in  favor  of  the  heir  of  the  Cro.  Car.  185.  See  Nightingale  v  Bur- 
testator,  or  as  a  conditional  limitation,  rell,  15  Pick.  (Mass.)  ixi;  Hall  v  Priest, 
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Thus  if  land  be  devised  to  A  for  life,  remainder  in  tail  to  the  sons 
of  B  who  has  no  sons,  and  A  dies  in  the  lifetime  of  the  testator,  if 
the  sons  of  B  shall  not  then  have  been  born,  the  limitation  to  them 
takes  effect  as  an  executory  devise,  just  as  if  there  had  been  no 
limitation  to  A  in  the  first  place.  But  had  A  survived  the  testator, 
and  his  estate  for  life  become  vested  and  had  then  died  before  B 
ever  had  any  sons,  as  the  limitation  to  the  sons  of  B  took 
effect  at  the  death  of  the  testator  as  a  contingent  remain- 
der, it  could  not  afterwards  be  construed  as  an  executory  devise 
to  save  it  from  destruction.*     A  limitation  which  has  taken  effect 

6  Gray  (Mass.)  20;  Parker  v.  Parker,  5  struing  a  limitation  to  be  a  remainder, 

Met.  (Mass.)  138;   Hawley  v.   North-  rather  than  an  executory  interest  not  bjr 

ampton,  8  Mass.  3;  Burleigh  t;.C lough,  way  of  remainder."  Smith  Ex.  Int.,  f} 

55  N.  H.  267;  Terry  v,  Briggs,  12    Met.  198,  199. 

(Mass.)  22;  Beekley  V.  Leffingwell,  57  Applicatton  of  tlM  Rule  to  a  CUis. — 

Conn.  163;  Wolfe  v.  Van  Nostrand,  2  "If  the  limitation  is  in   favor  of  a  class, 

Comst.  (N.  Y.)  436;  Johnson  v.  Valen-  as  to  some  of  whom  it  will  be  good  in 

tine,  4  Sandf.  (N.Y.)  36;  Manderson  v.  its  inception  if  construed  as  a  contingent 

Lukens,    23    Pa.  St.  31;   Stehman  v.  remainder,  while  as  to  others  it  fails  in 

Stehman,  i  Watts  (Pa.)  466;   Willis  v.  its  inception  if  construed  as  a  contin* 

Bucher,  3  Wash.  (U,  S.)   369;   Phillips  gent  remainder,  and  can  take  effect,  if  at 

V.   Wo>ds   (R.   I.)    15  Atl.   Rep.    8U3;  all, only  as  an  executory  limitation,  this 

Bonknight  v.  Brown,  16  S.  Car.   171;  will  not  generally  suffice  to  exempt  the 

Randolph  v,  Wendel,  4  Sneed   (Tenn.)  limitation  from  the  above  stated  rule; 

646;  Shad  well  v,   Hembree   (Oregon),  and  the  limitation  will   take  effect  as  a 

18  Pac.  Rep.  572.    But  see  Thompson  contingent  remainder  in  favor  of  those 

V,  Hoop,  6  Ohio   St.  480,  where  the  members  of  the  class  as  to  whom  it  is 

widow  renounced,  and  contingent  re-  good  in  its  inception,  and  will  fail  as  to 

mkinders  thereupon  were  held  to  take  others.     (Testing  v,  Allen,  12  M.  &  W. 

effect  as  executory  interests.     Also  the  p.  301 ;  Rhodes  v.  Whitehead,  2  Dr.  & 

observations  of  Kennedy,  J.,  in  Wells  v.  Sm.  532;    Brackenbury  v.  Gibbons*  2 

Ritter,  3  Whart  (Pa.)  227;   also  infra,  Ch.  D.  417.)     But  in  a  will,  if  it  is  the 

this  title,  4  II,  4  3;  p.  928,  n.  4.  clearly  expressed  intention  of  the  testa* 

*'The    reason    which  is  usually'   and  tor  that  the  whole  of  the  members  of 

justly  assigned  to  this  rule,  is,  that  an  the  class  shall  take,  this  will  enable  the 

executory  interest,   not  by  way    of  re-  limitation  to  be  construed  as  an  execu- 

mainder,  unless  it  is  engrafted   on  an  tory  devise,  in  order  to  let  in  those 

estate  tail,  cannot  be  barred ;  and  con-  members  of  the  class  as  to  whom  it 

sequently  there  is  a   tendency   in   such  would    have    necessarily  failed  in  its 

interests,  to  a  perpetuity,  which  is  con-  inception  if  construed  as  a  contingent 

trary  to  the  policy  of  the  law.  remainder.     (Rehechmcre  and  Lloyd, 

It  may  be  added,  however,  that  it  may  18  Ch.  D.  524;   Hallett  to   Martin,  24 

perhaps  have  been  originally  adopted,  Ch.  D.  624.)'*  Challis'  Real  Prop.  97. 

partly   at  least,  for  another    and  more  1.  2  Wash.  Real  Prop. '350 ;  Fearne's 

general    reason,  which   would  seem  to  Cont.  Rem.  525,  526,  and  Butler's  note; 

affect  executory  interests  engrafted  on  6  Cruise  Dig.  422;  2  Prest.  Abst.  172; 

an  estate  tail,  as  well  as  those  engrafted  Purefoy    xk  Rogers,    2   Wms.  Saund. 

on  other  estates,  though  the  application  3^8^;  Doe  d.  Harris  v,  Howell,  10  B.  & 

of  that  reason  has  ceased  since  the  Stat-  C.    191;     Hopkins    v,   Hopkins,    Ca& 

ute  of  Uses.    Before  that  statute,  execu-  temp.  Talb.  44. 

tory  interests  which  were  not  by  way  of  **A  future  interest  is  never  con- 
remainder,  or  by  way  of  argumentative  strued  as  an  interest  under  a  condi- 
or  diminuent  limitation,  could  only  be  tional  limitation  or  as  a  springing  in- 
limited  by  way  of  use  or  devise;  and  terest,  whether  by  way  of  use,  or  dc- 
they  were  mere  trusts,  which  could  only  vise,  where  a  preceding  freehold  has 
be  enforced  in  equity;  and  therefore  it  once  vested,  and  the  future  interest  is  so 
is  not  improbable  that  the  courts  for  limited,  that,  at  the  time  of  the  limita- 
this  reason,  as  well  as  for  the  preced-  tion,  there  was  a  possibility  of  its  tak- 
ing, may    have  inclined  towards  con-  ing  effect  as  a  remainder;  though  other 
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as  an  executory  interest  may  by  change  of  circumstances  become 
a  contingent  remainder,  but,  having  once  taken  effect  as  a  remain- 
der, it  can  never  afterwards,  if  it  fail  as  a  remainder,  inure  as  an 
executory  interest.*  Thus,  under  a  limitation  to  A  from  and 
after  Christmas  for  life,  remainder  to  his  first  and  other  sons  in 
tail,  the  sons  until  Christmas,  take  an  executory  interest ;  after 

<:ircum8tance8  may  seem  to  indicate  instances  by  the  failure  or  destruction 
that,  it  was  not  intended  to  take  effect  of  the  particular  estate,  which  by  a 
as  a  remainder;  and  though  eventually  technical  construction  of  law, must  con- 
in  fact,  it  may  be  incapable  of  operat-  tinue  in  esse  in  order  to  support  it,  and 
ing  in  that  way.  But,  where  a  pre-  then  persons  are  let  in  in  opposition  to 
ceding  freehold,  which  was  capable  of  the  testa trix*s  intention;  whereas  a  Hm- 
supporting  a  future  interest  as  a  remain-  itation  which  operates  by  way  of  exec- 
■der,  is,  by  a  subsequent  accidmt  (as  by  utory  devise  can  never  be  defeated,  and 
the  death  of  the  first  devisee  in  the  therefore  that  mode  of  carrying  the  in- 
testator's  lifetime),  precluded  from  tak-  tent  into  effect  is  always  most  in  unison 
ing  any  effect  at  all;  the  future  interest  with  the  intent  of  the  testator.  As 
may  take  effect  as  a  springing  interest  therefore  Hopkins  v.  Hopkins,  Cas.temp. 
by  way  of  use  or  devise."  Smith  Ex.  Talb.  44,  is  an  authority  that  the  lapse 
Int^  4§  574, 675.  of  a  devise  in  the  life  of  the  testator 
Thus  a  testatrix  devised  lands  to  T  ^^7  *""^  *"^o  »"  executory  devise 
N  his  heirs  and  assigns  forever;  pro-  ^^^^t  would  otherwise  have  operated  as 
vidcd  that  if  J  N  should  die  without  •  contingent  remainder,  as  the  limita- 
any  issue  on  the  body  of  his  then  wife  t^o"  *"  t^**  case  is  not  too  remote  for  an 
begotten,  that  the  lands,  after  the  death  executory  devise,  and  as  it  will  further 
of  J  N  and  his  wife  should  go  to  all  the  ^^^  intent  of  the  testatrix  so  to  consider 
childrenofthe  testator's  granddaughter,  it,  it  seems  to  us  that  the  operation  in 
M  D,  as  tenants  in  common.  J  N  died  this  case,  by  way  of  executory  devise, 
without  issue,  in  the  lifetime  of  the  tes-  o"ght  to  be  allowed."  Lord  Ellenbor- 
Utrix,  leaving  his  wife  him  surviving,  ©"gh,  C.  J.,  in  Doe  w.  Roach,  5  Man.  & 
It  was  held,  that  J  N  would  have  taken  Selw.  482,  491,  492;  stated.  Smith  Ex. 
an  estate  tail  if  he  had  survived  the  tes-  ^^^-t  §  ^7- 

tatrix;  and   the  limitation  to  M   D*s  In  Hopkins  v.  Hopkins,  Cas.  temp, 

children  would  have  operated  by  way  Talbot  44,  the  leading  case  on  the  sub* 

of  contingent  remainder;   but  that  as  ject  upon  the  authority  of  which  Doe 

the  estate  tail  had  lapsed,  and  the  law  v.   Roach  was  decided,  a  devise  was 

would  not  raise   an  estate  for  life  by  made   to  S   H  for  life,  and  after  his 

implication  in  J  N's  widow,  there  was  death  to  his  sons,  and  if  he  died  with- 

no  estate  of  freehold  to  support  the  in-  out  issue  over  to  the  sons  of  J  H,  who 

terest  of  M  D's  children,  as  a  remain-  were    then     unborn.     Thi$    was,    of 

der;  and  that  the  limitation   to  them  course,    in    terms,    a    contingent    re- 

opei;ated  by  way  of  executory   devise,  mainder  in  the  sons  of  J  H,  expectant 

**As  circumstances  stood  when  the  will  upon  their  being  born,  and  the  dying  of 

was  made,  the  limitation  to  M  D's  chil-  S  H  without  issue.    S   H  died  in  the 

dren  must  have  been  construed  a  con-  life  of  the  testator  without  issue,  and 

tingent  remainder,  not  because  the  tes-  the  testator  died  before  the  birth  of  any 

tatrix    meant    it    to    operate    in    that  son  of  J  H  who  afterwards  had  a  son. 

particular  mode,  that  is,  by  way  of  con-  It  was  held  by  Lord  Talbot  that  this 

tingent  remainder,  nor  because  her  in-  son   took   an  executory  devise  in  the 

tention    would     be    most    effectually  same  manner  as  if  the  limitation  to  S 

carried  into  effect  by  treating  it   as  a  H  and  his  sons  had  not  been  contained 

contingent  remainder,  but  because  it  is  in  the  will.   Stated  2  Wash.  Real  Prop, 

a  rule  of  law,  that  no  limitation  shall  op-  (5th  ed.)  749. 

erate  by  way  of  executory  devise,  which,  1.  2    Wash.    Real    Prop.    •351;     2 

at  the  time  of  the  testator's  death  was  Prest's  Abet.  173;  Wilson's  Uses   149; 

capable  of  operating  by  way  of  contin-  Prest.  Abst.  172. 

gent   remainder.     Where  a  limitation  But  see  Thompson  v.  Hoop,  6  Ohio 

operates  by  way  of  contingent  remain-  St.  480;  also  Wells  v,  Ritter,  3  WharL 

•der,  it  is  liable  to  be  defeated  in  many  (Pa.)  227. 
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Christmas,  a  contingent  remainder.*  So  if  the  preceding  life 
estate  were  engrafted  upon  a  fee  simple  determinable,  when 
the  life  estate  vested  in  possession,  the  ulterior  interest  would  be- 
come a  remainder.*  So,  where  a  remainder  in  fee  is  subject  to  a 
conditional  limitation,  to  take  effect  upon  an  event  which  must 
happen  if  at  all,  before  the  regular  expiration  of  the  particular 
estate ;  in  such  case,  although  the  conditionaj  limitation  has  no 
connection  with  the  particular  estate  in  the  first  instance,  yet  if 
the  event  happens  on  which  the  conditional  limitation  is  to  take 
effect,  it  then  becomes  a  remainder  expectant  upon  the  particular 
estate,  in  the  place  of  the  original  remainder  in  fee ;  and  if  con- 
tingent, subject  to  destruction  and  incapable  of  taking  effect 
again  as  a  conditional  limitation.'  A  limitation  may  also  be  so 
framed  as  to  take  effect  in  one  event  as  a  springing  interest  or 
conditional  limitation,  and  in  another  as  a  contingent  remainder; 
in  such  case,  until  the  event  occur,  it  is  impossible  to  determine 
the  nature  of  the  ulterior  interest.*    Therefore,  in  applying  the 

1.  3  Prest.  A  hst  173;  Wilson's  Uses    der  and  was  barred  bj  the  fine.    Until 
X49.  the  death  of  the  testator's  grandson, 

2.  Smith  Ex.  Int.,  f  676.  John,  the  limitation   bj  implication  to 
"And,  in  such  cases,  an  ulterior  in-    any  child    or    children    whom   E  H 

terest  in  remainder  ai\er  such  less  re-  should  leave  at  her  death,  '^could  avail 

mote  future  interest  as  above  mentioned,  only  as  an  executory  devise,  by  reason 

antil   the   less  remote  future    interest  of  the  previous  gin  of  the  whole  fee  to 

rests,  also  becomes  a  springing  interest,  the  testator*8  grandson   John.    Upon 

when  regarded  abstractedly  instead  of  in  the  death  of  John,  we  thmk  the  char- 

/elation   to  the  less  remote  future  in-  acter  and    quality    of   this    limitation 

terest ;  but,  as  soon  as  such  less  remote  changed,  and  it  became  a  contingent 

future  interest  vests,  then  such  ulterior  remainder.    .    .    .     For,  at  the   time 

interest  is  not  only  a  remainder  in  rela-  the  fine  was  levied,   the  only  vested 

tion  to  such  less  remote  future  interest,  estate  was  in   Elizabeth,  the  testator*! 

but  it  is  simply  a  remainder,  even  when  daughter,  and  her  husband  in  her  right; 

abstractedly    considered."     Smith  Ex.  and  the  only  other  interest  was  a  con- 

£nt.,  §§  676,  677;   Stephens  v.   Steph-  tingent  remainder  in  favor  of  any  child 

ens,  Cas.  temp.  Talbot  saS.  or  children   she   should  leave   at  her 

S.  Smith   Ex.   Int.,  ^  673  ;    Jarman  death,  and  that  remainder  the  fine  has 

wi  Wills  (5th  ed.),  ♦876,  «877.  destroyed."    Bayley,  J.,  in  Doc  d.  Har- 

A  testator  devised  to  his  daughter,  E  ris  v,  'Howell,  10  B.  &  C.  197, 202. 

H,   the  wife  of  W    H,     for   life;    re-  4.  Jarman  on  Wills   (5th  ed.),  •876, 

mainder  to  W  H    for  life;    remainder  *877. 

to  John,  his  daughter*s  son,   and   his  Thus  a  limitation  to  A  for  life,  and  if 

heirs  and  assigns   forever;  but,  in  case  he  shall  die  on  the  first  of  January, 

he    should    die    before    the    testator's  then  from  one  year  afterwards  to  B  in 

daughter  E   H,  and   she  should   have  fee,  but  if  he  shall  die  on  any  other  day, 

no    other   child   living  at    her    death,  then  immediately  from  the  decease  of 

his  will   was,  that  his  said  daughter  A  to  B  in  fee,  gives  B  in  the  first  event 

should  give  and  devise  the  premises  to  a  springing  interest,  in   the  second  a 

such  person  as  she  should  think  proper,  contingent  remainder,  so  that  his  inter- 

The   testator  died   in  February',   1763,  est  would  be  destructible  or  not  by  act  of 

and  John,  the  daughter's  son,  in  April  A    or  failure  of   the  particular  estate 

following.  In  January,  1766,  the  daugh-  according  to  the  event.   See  Jarman  on 

ter     had     another    son,     W     H,    the  Wills  (5th  ed.)  ♦877. 

younger.     In  November,  1770,    W    H  So  the  ulterior  limitation  may  be  so 

the  elder  died,  and  in  Hilary  term  1773,  framed  as  to  take  effect  in  one  event  as 

E  H  levied  a  fine  with  proclamations,  a  contingent  remainder,  in  another  as 

Heidr  that  on   the  death   of  John  the  a  conditional   limitation.    A    testator 

limitation  became  a  contingent  remain-  devised  his  estates  to  his  son  G,  **toiiold 
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to  him,  my  said  son  G,  for  and  during  the  ultimate  limitation,  instead  of  being 
the  term  of  his  natural  life;  and  from  a  mere  alternative  to  its  predecessor, 
and  after  his  decease,  I  give  and  de-  consists  of  a  conditional  limitation  en- 
vise  the  same  estates  unto  all  and  every  grafted  thereon.  There  are  in  fact 
the  child  and  children  of  my  said  son  in  the  above  case,  as  pointed  out  by 
G  lawfully  begotten,  and  their  heirs  for-  Jarman  (Jarm.  on  Wills,  5th  ed.,  876), 
ever,  to  hold  as  tenants  in  common,  two  alternative  contingent  remain- 
and  not  as  joint  tenants.  But  if  my  ders ,  in  fee,  one  of  which  is  subject 
said  son  G  should  die  without  issue,  or  to  an  executory  limitation  in  favor  of 
leaving  issue,  and  such  child  or  chil-  the  same  persons  who  were  to  have 
dren  should  die  before  attaining  the  age  been  objects  of  the  alternatii'e  re- 
ef twenty-one  years,  or  without  lawful  mainder. 

issue,  then  I  give  and  devise  the  same  It  is  essential  to  such  a  construction 

estates  unto  my  son  T  and  my   daugh-  that  there  should  be  at  least  two  events 

ter  A  and  my  son-in-law   D  and  their  upon  which  the  estate  is  to  go  over, 

heirs    forever,  to  hold  as    tenants  in  nnd  it  seems  to  be  the  better  opinion 

common    and  not  as    joint  tenants."  that    both  events   must   be  expressed 

Upon  testator^s  death,  his  son  G  suf-  and  neither  can  be  implied. 

fered  a  recovery,  and  died  unmarried  D  (by  will  made  before  1838)  devised 

and  without  issue.    Held  by  the  K.  B.,  land  to  his  daughter  E  for  life,  and, 

that  in  the  event  which  ha'd  happened  from  and  immediately  after  her  decease, 

the  gift  over  to  T,  A  and  D  took  effect  to  such  of  her  children  as  she  might 

as  a  contingent  remainder,  and  was  de-  have :  if  a  son  or  sons,  who  should  live 

fitroyed  by  the  recovery.    Doe  d.  Her-  to  the  age  of  twenty-three  rears,  if  a 

bert  V,  Selby,  4   Dow.  &    Ryl.  608 ;  daughter  or  daughters,  who  should  live 

2    B.   &    C  926,   Bayley,  T.,  saying:  to  the  age  of  twenty -one  years,  and 

"If  in   this  case  G  had  had  a  son,  their  heirs,  as  tenants  in  common.  In 

there  would  have  been  a  vested  deter-  case  of  the  death  of  a  son  under  twenty- 

minable  estate  in  fee  in  that  son,  and  three  or  a  daughter  under  twenty-one, 

the   limitation  over  could  only    have  the  share  of  such  child  to  go  to  the  sur- 

operated  by  winr  of  executory  devise,  viving  children  attaining  the  ages  named 

The  true  way  of'^reading  this  will  is,  to  and  their  heirs,  as  tenants  in  common; 

look  at  it  as  applied  to  the  different  or  if  only  one  should  attain  the  age,  to 

contingencies.    In    the    one,  it    is    to  such  child  in  fee :   in  case  all  the  chil- 

operate    by   way     of    contingent    re-  dren  of   E  should  die  under  the  ages 

mainder,  and  in  the  other  as  an  execu-  named,  or  if  she  should   have  none, 

tory  devise.    If  G  died  without  issue,  then  to  D*s  daughter  A  for  life,  and, 

the  first  fee  would  never  have  vested,  upon  her  decease,  to  her  children,  if  a 

and  then  the  remainder  would  continue  son  or  sons,  living  to  attain  the  age  of 

a  contingent    remainder.    Now  G  did  twenty-three  years,  if  a  daughter  or 

die  without  issue,  and  therefore  the  re-  daughters,  living  to  the  age  of  twenty- 

mainders  over  would  take  effect  as  in  one  years,  and  their  heirs,  as  tenants  in 

Loddington  v.  Kime,  73  Lev.  431,  be-  common;    and  if  onlv   one    child,  to 

cause  then  it  would  be  a  limitation  to  such  child  in  fee;  **ana,  further,  in  case 

G  for  life,  with  remainder  to  his  chil-  of  the  death  of"  A  ••without  leaving  a 

dren  in  fee,  if  he  had  any,  but  if  he  had  child,  if  a  son  who  shall  live  to  attain 

none,  then  over  bv  way  of  remainder,  the  age  of  twenty-three  years,  or,  if  a 

But  if  G  died  leaving  issue  at  the  time  daughter,  who  shall  live  to  attain  the 

of  his  death,  the  estate  would  not  be  age  of  twenty -one  years"  (not  adding 

absolutely  vested  in    that    issue,    but  an  express  provision  for  the  event  of  A 

would   be    a  determinable  fee.      The  having  no  child),  "I  give  the  part  and 

fee  would  vest  in  the  issue,  but  in  the  parts  such  children  or  child  would  be 

mean  time  it  would  be  liable  to  be  de-  entitled  to  as  aforesaid  to  J."  After  D's 

vested  by  the  event  of  their  dying  be-  death,  E  died  without  having  had  a  child; 

fore    twenty-one,    or    without     lawful  and  afterwards  A  died  without  having 

issue.    In  that  event  it  would  operate  had  a  child.      Held^  by  the  court  of 

as    the  limitation  of  a  fee  after  a  fee,  (Queen's    Bench,    on  the  authority  of 

and,  therefore,  if  the  limitation  was  to  Doe    v,   Selby,  4   Dow.   &  Ryl.  '608. 

take  place  at  all,  it  would  be  by  way  of  that   the   limitation   over   to  J    might 

executory  devise."  take  effect  as  a  contingent  remainder 

Such    a  series  of  limitations  differs  upon  A's  death  without  leaving  a  child 

from  a  series  of  two  or  more  contingent  attaintne  the  age  named.     Held^  by  the 

mltemative  remainders  in  fee,  in  that  court  of  Exchequer  Chamber,  revers* 
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rule  that  a  limitation  shall  be  construed  a  remainder  rather  than 
an  executory  interest,  it  is  submitted  that  the  first  thing  to  de- 
termine is  whether  the  limitation  could  have  taken  effect  as  a 
contingent  remainder  at  the  death  of  the  testator  or  the  time  the 
deed  (if  the  limitation  be  by  way  of  use)  was  delivered ;  if  so,  it 
continued  a  contingent  remainder  subject  to  destruction  from 
that  time  on.  If  not,  the  question  arises  whether  it  may  not 
have  become  a  remainder  by  subsequent  event,  either  by  reason 
of  one  of  the  preceding  interests^  having  vested  in  possession,  or 
by  the  ulterior  limitation  itself  having  superseded  a  prior  remain- 
der in  fee,  to  which  it  was  alternative  or  substitutional,  or  upon 
which  it  had  been  engrafted  as  a  conditional  limitation. 

4.  ClaMiflcation. — Executory  limitations  whether  created  by  way 
of  use  or  devise  may  profitably  be  divided  into  four  classes : 

(a)  Where  a  fee  or  other  less  estate  of  freehold  is  limited  to 
take  effect  after  a  fee  created  by  the  same  instrument;  or,  in  the 
words  of  Feame,  where  the  settlor  or  devisor  parts  "  with  his 
whole  fee  simple,  but  upon  some  contingency  qualifies  that  dis* 
position  and  limits  an  estate  on  that  contingency."^ 

(b)  Where  the  devisor  or  settlor,  without  parting  with  the  im- 
mediate fee,  limits  an  estate  of  freehold  to  take  effect  either  upon 
a  contingency  or  after  the  expiration  of  a  fixed  period,  unpre- 
ceded  by  or  not  having  the  requisite  connection  with  any  imme- 
diate freehold  to  give  it  effect  as  a  remainder,  so  that  the  limita- 
tion would  have  been  void  in  a  common-law  conveyance  as 
tending  to  create  a  freehold  in  future,^ 

(c)  Where  a  subsequent  interest  is  limited  to  arise  in  derogation 
or  defeasance  of  an  estate  tail  or  an  estate  for  life  created  by  a 
preceding  limitation  in  the  same  instrument. 

(d)  Executory  limitations  of  chattels  real  and  personal. 
Of  these  in  their  order.* 

ing  this   judgment,    that    the    limita-  secondly,  he  also  intended  to  include  in 

tion  over  was  not    to    be    considered  these  same  words  the  compound  event 

as    expectant    upon    either    the  event  of  her  having  a  child  and  that  child 

of    As  d^'ing  childless  or  her  dying  dying  under  the  prescribed  age.    This 

without    leaving  a  child    that  should  second   event  is,  according  to  all  the 

attain    the  age,  but  upon   the    single  cases,  too    remote    an  event  to   take 

event    (however    it    might     happen)  effect  according  to  law.    The  first,  if 

of  her  dying  without  leaving  a  child  it    stood    alone,  is    legal."      Compare 

that  should  attain   the   age,  and   was  Maj-er  v.  Wiltberger,  Ga.  Dec.,  pt  a, 

Uierefore   an  executory  devise  void  for  30,  28,  29. 

remoteness.  Doe  d.  Evers  v.  Challis,  18  1.  See  infra^  this  title,  (  II,  5,  d, 

A.  &    £.  223,   Alderson,  6.,  saying:  2.  Fearne's  Cont.  Rem.  399. 

*'The    question    between    the    parties  S.  Challis' Real   Prop.  140;  Feame*8 

is,  whether  this  devise  over  be  void  or  Cont.   Rem.  399,  400;  a    wash.  Real 

not.    It  may  be  well  admitted  that  the  Prop.  (5th  ed.)  740;  2  Jarman  on  Wills 

testator  intended  to  include  in  these  (5th  ed.)  483,  et  seq.;  Nightingale  v, 

words    two    events:    first,    the    event  Burrell,  15  Pick.  (Mass.)  iii;  Scatter- 

of  A  having  no  child  at  all;  for,  cer-  good  v.  Edge,  i    Salk.  229;    Wilson's 

tainlj',  if  she   never  had  a  child  she  Springing  Uses,  24, 25. 

must  die   without  leaving  a  son   who  4.  Class    (c)    is    omitted    by    manj 

could  attain  twenty-three  or  a  daughter  standard  writers.  Since,  however,  limit- 

who    could    attain    twenty -one;     but,  ations  in  derogation    of    a  prior   in- 
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a.  Limitations  After  a  Fee. — Since  no  remainder  can  be 
limited  on   a  fee,  interests  limited  to  take  effect  in  derogation 

of  a  fee  simple  absolute,  or  on  the  natural  expiration  of  a  fee 
simple  determinable,  are  necessarily  executory.  In  such  a  case  it 
is  unnecessary  to  inquire  whether  the  second  limitation  creates  a 

terest  cannot  take  effect  as  remainders,  future  interest  of  freehold,  and  is  void 

they  would  seem  to  faU  directly  within  hy  the  rules  of  the  common  law,  and  to 

the   definition  of  executory    interests,  be    supported    only    as    an   executory 

Preston  adopts  the   following  classifi-  devise, 

cation :  4.   Where    a    particular    estate,    as 

1.  '*  Where  the  devisor  departs  with  distinguished  from  the  fee,  either  with 
his  whole  fee-simple;  but,  upon  some  or  without,  a  disposition  of  the  fee,  is 
contingency,  qualifies  that  disposition,  given  by  will,  and  there  is  a  devise  in 
and  limits  an  estate  on  that  contingency,  the  same  will  to  take  effect  in  deroga- 

2.  When  the  testator  gives  a  future  tion  and  abridgment  of  that  estate, 
interest  of  freehold,  to  arise  either  on  a  before  the  period  of  its  regular  and 
contingency,  or  at  a  time  certain,  but  proper  continuance  is  accomplished,  or 
does  not  depart  with  the  fee  at  present,  where  an  estate  tail,  or  an  estate  for 
or  limit  any  immediate  freehold,  this  life,  is  limited  to  one  person,  and  on  an 
interest  must  be  void,  or  operate  as  event,  that  estate  is  to  cease  and  be 
an  executor}'  devise.  This  is  clear.  A  defeated;  and  another  estate  is  to  arise, 
single  substantive  devise  to  the  heir  of  or  a  remainder  is  to  be  accelerated  and 
I  S,  or  to  the  first  son  of  I  S,  when  he  take  its  place. 

shall  have  one,  is  a  devise  of  this  de-  5.  Where  an  estate  tail,  or  an  estate 

scription.   The  devise  is  future,  because  in  fee,  is  on  some  event  reduced  to  an 

at  the  testator's  death  there  is  no  per-  estate  for  life.     (Wright  v.  Wright,  i 

son   who  can   take  immediately  under  Ves.  409.)     This  could  not  be  accom- 

this  devise;  and  when  lands  are  devised  plished  at  the  common  law.    In  efiTect, 

to  I  S  for  five  years  from  next  Michael-  there  are  two  distinct  gifts;  one  is  a 

mas,  remainder  to   B  in   fee,  and    the  substitution   for  the  other.    That    the 

testator  dies  before   Michaelmas,  then  substitution  can  take  place  is  the  indul- 

the  devise  to  B  is  future;  for  although  gence  allowed  to  the  will  of  testators 

the  remainder  is  limited  to    a    person  under  the  learning  of  executory  devises, 

already  in  existence,  and   without  any  springing  uses,  etc. 

words  of  contingency,  and   is  immedi-  6.  Where  there  is  a    devise  of    an 

ately  expectant  on  the  term,  yet,  since  estate  of  inheritance,  or  any  other  es- 

the  term  is  limited  to  commence   from  tate,  and  on  some  event  a  particular 

a  future  period,  to  happen  after  the  tes-  estate  to  a  stranger  is  introduced   to 

tator's  decease,  and  since    the    term  is  take  place  in  derogation  of  the  estate 

not  vested,  and  since  an  interest    only,  of  inheritance,  and  to  a  partial  though 

and  not   an  estate,  is   acquired  in  the  not   total  exclusion   of  the  same,  the 

land,  the  remainder  in    fee  cannot    be  doctrineofuses  admits  of  substitutions  of 

vested  while  the    term    for   years    re-  this  nature;  and  this  is  a  strong  reason 

mains  future  and  executory.  for  concluding  that  they  may  be  made 

3.  Where  the  testator  gives  a  future  under  the  doctrine  of  executory  devises, 
interest  of  freehold,  to  take  effect  in  since  executory  devises  inconvertibly 
possession  after,  and  in  subordination  owe  their  origin  to  the  learning  of  uses, 
to,  a  particular  estate  of  freehold ;  but  and  particularly  to  the  doctrine  of 
the  estate  of  freehold  must  necessarily  springing  or  shiAing  uses,  and  are  de* 
determine  before  the  more  remote  in-  ducible  from  that  learning.  Therefore, 
terest  can  come  into  its  place,  thus  without  referring  to  any  authority 
leaving  an  intermediate  space  between  determined  on  this  particular  point,  it 
the  actual  determination  of  one  estate  might,  perhaps,  be  thought  sufficient  to 
and  the  commencement   of  the  other  rely  on  the  learning  of  uses." 

estate.     (Plowd.  25;  Raym.  144.)  2  Prest.  Abst.  ♦123,  ♦125,  ♦130,  *i32, 

A  device  to  A  for  life,  and  after  the  *I39,  *i40,  ♦142. 

decease  of  A,  and  one  year,  then  to  B  He    further    divides    limitations    of 

in  fee,  or  to  several  persons  for  particu-  chattels  real  and  personal   into  three 

lar  estates,  is  an  instance.  classes,  in  regard  to  which  see  infra^ 

The  devise  to  B  is  a  disposition  of  a  this  title,  §  II,  4,  </. 
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springing  or  a  shifting  interest,  since  the  fact  that  it  is  liniited  on 
a  fee  is  in  itself  sufficient  to  distinguish  it  from  a  remainder.  It 
should  be  observed,  however,  that  a  limitation  after  a  fee  simple 

determinable  will  be  void,  unless  the  contingency  upon  which  the 
first  limitation  is  to  determine,  and  the  second  to  arise,  is  within 
the  Rule  against  Perpetuities.* 

1.  Smith    Ex.    Int.,   §   126;    ChallU'  580;  Wilson  v.  Wilson  (N.  J.),  19  Atl. 

Real  Prop.  1 40 ;    Fearne's  Cont.  Rem.  Rep.   132;    Stones  v,  Maney,  3  Tenn. 

394»  395»  399*»  Wilson's  Springing  Uses  Ch.   731;     Whiting    v.     Whiting,    42 

♦25,  ♦26;  Pells  V,  Brown,  i  Salk.  226;  Minn.   1548;    Wells  v.  Ritter,  3  Whart. 

2  Jarm.  Wills.  (5th  ed.)  ♦t^;  Carpenter  (Pa.)  208. 

t;.  Smith,  Poll.  70;  State  v.  Trask,  6  Vt.  In  the  Earl  of  Winchelsea  v.  Went- 

363;  3  Keb.  18,  92,  122,  176.  worth,  i  Vem.  402,  land   was    limited 

Thus  where  the  devise  was  to  six  chil-  to  J,  the  second  son   [in   fee],  provided 

dren  in  fee  with  limitations  over  to  the  that  if  the  eldest  son  died  without  is- 

survivors,  which  would  have  given  them  sue,  J  should,  within  six  months  after 

cross-remainders  if  the  first  devise  had  the  death  of  the  eldest  son,  pay  JCi,500 

been  to  them  for  life  only,  the  limita-  to  a  sister,  or,  in   default  thereof,   the 

tions  over  took  effect  as  executory  de-  land  to  go  to  the  sister   and  her  heirs, 

vises.   Jackson  d.  Bushans  v,  Blanshan,  The  eldest  son  died  without  issue,  and 

3  Johns.  (N.  Y.)  229.  See  Carver  v,  the  sister  died  within  the  six  months; 
Jackson,  4  Pet.  (U.  S.)  i ;  Thaw  v,  J  refused  to  pay  the  £1,500.  Neidy  that 
Kitchie,  5  Mackey  (D.  C.)  200;  Hillary  the  land  should  go  to  the  sister's  heir. 
V,  Hillary,  26  Md.  274;  Buist  v.  Dawes,  And  in  the  case  of  Lloyd  r.  Carew 

4  Strobh.  Eq.  (S.  Car.)  37;  Ivins  v.  (Show.  Pari.  Cas.  137),  where  lands 
Scott,  26  Pa.  St.  215;  Wells  v.  Ritter,  3  were  limited,  by  marriage  settlement, 
Whart.  (Pa.)  208;  Hart  v,  Thompson,  to  the  use  of  A  'and  his  wife  for  their 
3  B.  Mon.  (Ky.)  482;  Roy  all  v.  Eppes,  lives,  remainder  to  trustees  and  their 
2  Munf.  ( Va.)  479;  Pendleton  v,  Pendle-  heirs  during  the  lives  of  A  and  his 
ton,  2  Murph.  (N.  Car.)  82.  wife,  to  preserve  contingent  remainders, 

So  a  devise  to  A  and  his  heirs,  with  a  remainder  to  the  first  and  other  sons  of 

gift  to  B,  in  case  A  dies  without  leaving  the  marriage  successively  in  tail  male, 

issue  surviving  at  the  time  of  his  death  remainder  to  the  right  heirs  of  A;  with 

gives  B  an  executory  devise.     Bamitz  a  proviso  that  if  no  issue  of  the  mar- 

t;. Casey,  7  Cranch  (U.S.)  456;  Wilson  v.  riage  should  be  living,  at  the  decease  of 

Wil80n,32  Barb.  (N.  Y.)  328;  Attorney-  the  survivor  of  the  husband  and  wife, 

Gen*l  V,  Wallace,  7  B.  Mon.  (Ky.)  611;  and  the  heirs  of  the  wife  should,  within 

Wilson  V.  Wilson  (N.  J.),  19  Atl.  Rep.  twelve  months  after  the  decease  of  the 

132;    Booker    v.    Booker,    5    Humph,  survivor  of  the  husband  and  wife,  pay 

(Tenn.)  505;  Ivins  v.  Scott,  26  Pa.  St.  £4,000  to  the  heirs  or  assigns  of  the 

215;    Sherman    v,   Sherman,    3   Barb,  husband,  then   the  remainder  in  fee- 

(N.Y.)  385;  Burfoot  V.  Burfoot,  2Leigh  simple,    so    limited    to    the    husband, 

(Va.)  119.  should,  and  thenceforth  should, remain 

Under  a  devise  of  lands  to  testator's  to  the  use  of  the  heirs  of  the  wife,  th« 
two  sons,  but  if  either  die  without  issue  House  of  Lords  held  the  springing  use 
his  part  to  go  to  the  survivor,  and  if  to  the  heirs  of  the  wife  to  be  good, 
the  survivor  die  without  issue  the  same  An  excellent  illustration  of  the 
to  go  to  testator's  other  children,  each  workingof  executory  limitations  occurs 
of  the  sons  takes  a  defeasible  fee  sub-  in  the  case  of  ^strict  settlements  of 
ject  to  the  double  contingency  of  dying  real  estate,  made  by  a  settlor  in  con- 
without  issue  and  leaving  a  survivor,  templationof  his  marriage.  The  limita- 
Gordon  v.  Gordon,  32  S.  Car.  563.  tions  regularly  begin   with  a  limita- 

For  similar  illustrations,    see   Eaton  tion  to   the  use  of  the  settlor  and  his 

t;.  Shaw,  18  N.  H.  1,320;    Randall    v.  heirs  until  the  solemnization  of  the 

Jossilyn,  59  N.  H.  557;     Ide  t'.  Ide,    5  intended  marriage;  and  afterwards  to 

Af  ass.  502 ;    Richardson    v.    Noyes,    2  certain   other    specified   uses.    These 

Mass.  56:  Randolph   v.   Randolph,   8x  subsequent  uses  are  executory  limita- 

Va.  608;  Den  v.  Taylor,  5    N.    J.    L.  tions,  for  they  are  void  as  remainders 

413;  Vedder  v.  Everston,  3  Paige  (N.  at  the  common-law    since   thej   are 

Y.)     281;   Smith    V,    Hunter,  23  Ind.  limited      after    a    determinable    fee. 
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The  better  opinion  is  that  it  is  immaterial  whether  the  preced- 
ing fee  be  vested  or  contingent,  provided  the  subsequent  interest 
be  so  limited  as  to  defeat  the  preceding  interest  after  it  has 
vested.^     But  if  the  subsequent  interest  is  so  limited  as  to  vest 

Here  the  precedent  fee  is  a  determin-  able  to  principle  it  is  not  sustained  by 

able  fee,  which,  if  it  should  determine  the  case  of  Gulliver  v.  Wicketts,  i  Wils. 

at  all,  must  determine  within  the  time  105,  upon  which  it  is  placed  by  Fearne. 

prescribed  by  the  Rule  against  Perpe-  Upon  this  point  Fearne*s  language  is 

tuities;and  the  subsequent  executory  as  follows:  "And  even  where  there  is 

limitations  are   not  in   defeasance  of  a  limitation  after  a  devise  in  fee  simple, 

the  fee,  but  await  its  regular  determi-  though  such  antecedent  devise  in  fee  be 

nation.    If  the  precedent  fee  had  been  not  vested,  but  contingent;  yet  if  the 

a  fee  simple,  any  subsequent  limita-  ulterior  devise  is  limited  so  as  to  take 

tion  must  necessarily  (if  valid)  have  effect  in  defeasance  of  the  estate  first 

been  in  defeasance  of  it."    Moreover  devised,  on  an  event  subsequent  to  its 

as  ''such  a  determinable  fee  will  not,  becoming  vested,   it   has  been  held  to 

before  the  solemnization  of  the  mar-  operate  as  an  executory  devise, 

riage  and  during  the  joint  lives  of  the  Thus  when  a  testator  devised   lands 

parties,  admit  of  enlargement  into  a  to  his  wife  for  life,  and  after  her  death 

fee   simple,  except  by  the  release  of  to  such    child  as  she   was  then  sup- 

these  executory  limitations ;  and  these,  posed  to  be  encienie  with,   and  to  the 

being  partly  in  favor  of  the  issue  of  heirs  of  such  child  forever ;  provided 

the  marriage,  who  by  hypothesis  are  that  if  such  child  as  should  happen  to 

not     in    being,   cannot    be     released,  be  born,  should  die  before  the   age  of 

Therefore,  in  order  to  prevent  the  in-  twenty-one  years,  leaving  no  issue  of 

convenience  which  would  result  dur-  its  body,  the  reversion  should  go  over, 

ing^   the  lives  of  the  parties  from  the  The  court  held  it  to  be  a  devise  to  the 

making  of  the  settlement,  in  case  the  wife,  remainder  to  the  child  in  contin- 

Intended    marriage     should     not    be  gency  in  fee,  with  a  devise  over,  which 

solemnized,  it  is  proper  to  insert  into  they  held  a  good  executory   devise,  as 

the  settlement  a  proviso  that,  in  case  it  was  to  commence  within  twentv-one 

the  marriage  shall  not  be  solemnized  years  after  a  life  in  being;  and  tfiat  if 

within  a  specified  time  (usually  twelve  the  contingency  of  a  child  never  hap- 

months)  after  its  date,  the  uses  of  the  pened,  then  the  last  remainder  was  to 

settlement  shall  be  void  and  the  lands  '  take  effect  upon  the  death  of  the  wife, 

shajl  revert  to  the  use  of  the  settlor  in  And  that  the  number  of  the  contin- 

fee  simple.'*     Challis'  Real  Prop,  141,  gencies  was  not  materia],  if  they  were 

142,  203.      "•  all  to  happen  within  a  life  in  being,  or 

1.  Fearne*s  Cont.  Rem.  396;  Gulliver  a  reasonable  time  after.  There  is  an 
V.  Wicketts,  i  Wils.  705;  Wilson's  observation  of  the  reporter  on  the  last 
Springing  Uses,  10, 19, 23;  Tiedeman  on  noticed  case,  that  the  court  used  a  differ- 
Real  Prop.,  ^  537;  Meadows  v.  Parry,  ence  of  phraseology,  viz.,  executory  de- 
I  Ves.  &  B,  124;  Fonnereau  v,  Fonne-  vise  and  remainder,  in  respect  to  the 
reau,  3  Atk.  315;  Doe  v.  Selbv,  2  B.  &  same  Umitation;  from  whence  it  seemed 
C.  930;  Doe  t;.  Beauclerk,  1 1  feast  657;  to  him  uncertain,  whether  they  determ- 
Carr  v»  Erroll,  6  East  58;  Doe  v.  Hen-  ined  it  an  executory  devise,  or  a  con- 
eage,  4  T.  R.  13;  Nicholl  v.  Nicholl,  2  tingent  remainder.  But  I  conceive 
W.  Bl.  1 159;  Nightingale  v.  Burrell,  15  this  doubt  would  have  been  prevented 
Pick.  (Mass.)  104.  by  his  adverting  to  the   language  of 

The  principle  would  seem    to  apply  the  court,  when  they  said  it  was  good 

to  springing  interests  limited    to  arise  as  an  executory  devise,   as   it    was  to 

on  the  natural  expiration  of  a  fee  simple  commence    within    twenty -one  years 

determinable  as  well  as  to  shifting  in-  after  a  life  in  being;  and  that  the  num- 

tereats,  although  there  seems  to  be  no  her  of  contingencies  was  not  material, 

express  authority  for   its  extension  to  if  they  were  to  happen  within  a  life  in 

such  cases.  beings   or    a    reasonable    time  after; 

Wilson,  in  his  work  on  Springing  neitherof  which  circumstances  hath  any 
Uses  *io-23,  says  that  the  doctrine  is  sort  of  relation  to  a  contingent  remain- 
as  applicable  to  shifting  uses  as  to  ex-  der,  or  can  be  understood  as  applicable 
ecutory  devises,  but  that  while  agree-  to  the  idea  of  it.     Upon  the  same  case 
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if  at  all,  before  the  preceding,  so  that  it  can  only  take  effect  in 
case  the  preceding  limitation  fails,  the  subsequent  limitation  is 
alternative  or  substitutional  and  if  the  preceding  fee  is  itself  im« 
mediately  preceded  by  a  life  estate  the  ulterior  limitation  is  a 
contingent  remainder  dependent  thereon  and  not  an  executory 
devise  or  shifting  use.*  An  executorj'  devise  to  take  effect  only 
as  to  "  what  estate  the  first  taker  shall  leave  "  is  generally  held  to 
be  void,  since  what  the  first  taker  leaves  is  his  own  and  not 
something  in  which  the  testator  had  a  reversionary  interest ; 
otherwise  if  the  power  of  disposition  be  partial  only  or  the  gift 
over  be  limited  on  default  of  appointment.*  The  event  upon 
which  the  executory  limitation  is  to  arise  may  be  either  certain  as 
where  a  devise  is  to  A  and  his  heirs  with  a  proviso  that  one  year 
after  the  death  of  B  the  land  shall  devolve  on  C  and  his  heirs,  or 
contingent  as  where  it  is  to  take  effect  on  the  first  taker's  dying 
without  leaving  children.* 

Interests  limited  to  take  effect  after  a  fee  may  be  either  spring- 
ing, as  where  the  ulterior  interest  is  to  arise  on  the  natural  expi- 
ration of  a  fee  simple  determinable  ;^  or  shifting,  where  it  is  to 
arise  in  derogation  or  defeasance  of  the  preceding  limitation.^ 
The  latter  are  commonly  called  conditional  limitations  and  may 
be  divided  into  three  varieties : 

I.  Where  a  fee  simple  is  in  some  event  totally  defeated  and  an 
entirely  new  estate  thereby  created,  as  where  the  interior  limita- 

we  are  further  to  observe,  that  although  Dunwooddie  v.  Reed,  3  S.  &  R.  (Pa.) 

one  of  the  contingencies  on  which  the  452;  Taylor  v,  Taylor,  63  Pa.  St  481. 

ulterior  devise  was  construed  to   de-  See  infra^  this  title,  ^  II,  5,  €, 

pend,  viz.,  there  being  no  child  to  take  The  characteristic  of  alternative  or 

as  supposed,  must  have  been  decided,  substitutional  limitations  is  that  both 

immediately  on  the  determination  of  are  contingent  until  the  event  occurs 

the  particular  estate  without  the  ante-  which  is  to  determine  which  of  them 

cedent  limitation  in  fee  ever  becoming  is    to    take    effect.      See    supra^  fhis 

vested,   and     therefore    such     devise  title,  ^  I,  3,  r,  and  infra^  this  title, 

would,  had  it  depended  on  that  event  ^   11,  5,  e.     This  is  well    illustrated 

only,  have  been  considered  as  a  con-  by  the  case  of  Luddington  t'.  Kime, 

tingent  remainder,  equally  with  the  9  Ld.  Raym.  203,  in  which  the  limi- 

alternative  one  to  the  child ;  yet  the  tation    was  to  A  for  life,  remainder 

other  event,  and  that  indeed  on  which  to  his  male  issue  in  fee  simple,  remain- 

the  limitation  over  was  expressly  lim-  der  over  to  T  B  if  A  should  die  with- 

i ted  to  take  effect,  viz^  the  death  of  out  male  issue.    These  remainders  are 

the  supposed  child  under  the  age  of  alternate,  one  of  which  alone  can  vest, 

twenty-one  years,  could  not  possibly  and  the  vesting  of  one  and  the  defeat 

happen  till  after  the  fee  simple  had  of  the  other  are  to  take  place  at  the 

actually   vested  in  such   child  on  its  same  time,  viz.,  at  the  death  of  A    If 

birth ;  in  which  case  it  clearly  could  the  remainder  to  T  B   had  been  lim- 

not    operate    as    a    remainder,    and  ited  on  another  contingency,  and  its 

therefore      must     have      been     void  vesting  was  to  take  place    at    some 

in  its  creation,  if  not  allowed  to  inure  other  time,  or  if  the  limitation  to  A's 

as  an  executory  devise.''  issue  was  vested,  instead  of  being  con- 

Fearne's  Cont.  Rem.  396,  397.  tingent,  the  remainder  to  T  B,  would 

1.  Tiedeman  on  Real  Prop.,  ^  537;  be  a  remainder  limited  after  a  fee. 

Luddington  v,  Kime,  i  Lord  Raym.  2.  See  infra^  this  title,  ^  II,  5,/. 

203 ;  Goodright  t'.  Dunham,  i  Dougl.  8.  Fearne*s  Cont.  Rem.  399. 

265;   Doe  7'.   Selbv,   2  B.  &  C.  926;  4.  Smith  Ex.  Int,$  126. 

Doe  V.  Challis,  2  feng.  L.  &  Eq.  215;  6.  See  r'n/rrr,  this  title,  §  II9  a. 
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tion  is  itself  a  fee.  This  is  the  ordinary  and  usual  way  in  which 
such  limitations  are  framed,  as  in  the  case  of  a  devise  to  A  and 
his  heirs,  but  in  case  he  die  within  age  to  B  and  his  heirs.  So 
where  a  testator  devised  land  to  his  mother  for  life,  and  after  her 
death  to  his  brother  in  fee,  provided  that  should  his  wife,  who 
was  then  enciente^  be  delivered  of  a  son,  then  the  land  should  re- 
main to  such  son  in  fee,  and  died,  and  a  son  was  born,  it  was 
held  that  the  fee  of  the  brother  should  cease  and  vest  in  the  son 
by  way  of  executory  devise.*  The  characteristic  of  this  species 
of  conditional  limitation  is  that  on  the  happening  of  the  contin- 
gent event  the  inheritance  is  limited  over  to  another  description 
of  heirs.* 

2.  Where  the  event  upon  which  the  ulterior  limitation  is  to 
take  effect  reduces  the  preceding  fee  to  a  life  estate,  as  where  a 
testator  devised  real  estate  to  his  two  daughters  in  fee,  and  pro- 
vided by  a  subsequent  clause  that  if  either  married  without  the 
consent  of  his  executors  the  daughter  so  marrying  should  have 
only  an  estate  for  life.* 

3.  Where  an  estate  to  a  stranger  is  limited  to  arise  in  deroga- 
tion of  the  preceding  fee  and  in  partial,  though  not  total  exclu- 
sion of  the  same,  in  which  case  after   the  determination   of  the 


1.  Purefoy  v.  Rogers,  2  Wms.  a  P.  Will.  369;  Attorney-General  t*. 
Saund.  388i,  note  ciVfw^Dyenaya  in  Gill,  i  Yes.  89;  Tilburgh  v,  Barbut, 
margin.  See  Marks  v.  Marks,  10  Mod.  Cowp.  34;  Morgan  V.Griffiths,  S.  P. 
433;  Brightman  f.  Brightman,  100  admitted  in  Ginger  v.  White,  Willis 
Mass.  238.  Rep.    352;    Goodright     v,    Dunham, 

2.  It  will  be  observed  that  this  Dougl.  266,  267.  (Accord.  6  Taunt 
variety,  differs  from  the  two  others  485-  Doe  v.  Bluck.  See  also  4  M.  & 
in  that  the  inheritance  does  not  return  S.  61.  Dansey  T^  Griffiths.)  [10  B.  & 
to  the  original  stock :  C.  433,  Ware  ».  Cann.]" 

•'Such  a  limitation  over  cannot  take  2  Wms.  Saund.  388  a,  note  to  Pure- 
effect  as  a  contingent  remainder,  be-  '^7  ^*  Rogers. 

cause  it  is  an   established  rule  of  law        8.  i  Jarman  on  Wills  (5th  ed.)  867;  a 

tkiat  a  fee  cannot  be  limited  after  a  fee.  Prest.  Abst.  139. 

Co.  Litt.  18  fl,  Vaug  269.  Gardner  v.  This  corresponds  in  part  with  Pr«i- 
Sheldon.  And  therefore,  when  an  ton's  fifth  species  of  executory  inter- 
estate  is  devised  to  one  and  his  heirs,  est,  i .  e.  where  an  estate  tail  or  an  es- 
and  if  he  dies  without  heirs,  it  shall  re-  tate  in  fee  is  in  some  event  reduced  to 
main  over  to  another,  this  last  limita-  an  estate  for  life.  2  Presto  Abst.  139. 
tion  is  void ;  Vaug.  269,  271,  Cro.  Car.  Th6re  seems  to  be  no  express  de- 
57;  except,  indeed,  where  the  limitation  cision  upon  the  point.  The  illustra- 
over  is  to  a  person  who  is  a  collateral  tion  in  the  text  is  taken  from  Wright 
heir  of  the  devisee,  in  which  case  the  v,  Wright,  i  Ves.  409,  but  in  that  case 
word  heirs  is  construed  to  mean  heirs  as  one  daughter  died  unmarried,  and 
of  the  body,  from  the  apparent  intent,  the  other  married  with  consent,  the 
because  it  is  impossible  that  the  de-  validity  of  the  limitation  for  life  in 
visee  should  die  without  an  heir,  while  case  of  marriage  without  consent  did 
the  remainder-man  or  his  issue  con-  not  arise.  The  statement  in  i  Jarman 
tinue.  Cro.  lac.  415;  Webb  v.  Hearing,  on  Wills  (5th  ed.)  »867,  that  it  was  held 
Cas.  temp.  Talb.  i ;  Tyte  v.  Wil-  that  one  of  the  daughters  marrying 
lis,  I  P.  &  Will.  23;  Nottingham  v,  without  consent,  her  estate  was  cut 
Jennings,  Willis  Rep.  165 ;  Preston  v.  down  to  an  estate  for  life,  is  therefore 
Funnell,  3  Lev.  70;  Parker  v.  Thacker,  inaccurate. 
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ulterior  interest  the  land  reverts  to  the  heirs  of  the  person  enti* 

tied  under  the  first  limitation.^ 

1.  Gatenby  t'.  Morgan,  L.  R.,  Q^  B.  that,  If  P  C  died  without  issue  living  at 

D.  685;   I  Jarman  on    Wills  (5th  ed.)  his  death,  then  the  property  should  go 

867;   2  Prest.  Abst.  140.  to  the  testator's  granddaughter  E  C  and 

The  division  in  the  text  is  partly  co-  her  heirs;  and  then  there  is  a  further 

incident  with   Preston's  sixth  species  executory  devise  over,  in  the  event  of 

of  executory  devise,    1.    <..*    ** Where  E  C  dying  without  issue  living  at  her 

there  is  a  devise  of  an  estate  of  in  her-  death,  so  the  use  of  the  nine  children 

itance  or  any  other  estate,  and  on  some  of  J  A  *to  be  equally  divided  among 

event  a  particular  estate  to  a  stranger  them',  share  and  share  alike.'    This,  as 

is  introduced  to  take  place  in  deroga-  I  have  already  said,  gives  them  only  an 

tion  of  the  estate  of  inheritance  and  to  estate  for   lite;  and   the   question  is 

a  partial  though  not  total  exclusion  of  whether,    there   being  one   of    those 

the  same.    The  doctrine  of  uses  ad-  children   living  at  the  death  of  E  C 

mits  of  substitutions  of  this  nature,  without  issue,  the  estate  of  E  C  wholly 

and  this  is  a  strong  reason  for  con-  ceased,  and  on  the  death  of  the  last  of 

eluding  that  they  may  be  made  under  the  tenants  foi*  life,  the  reversion  of 

the  doctrine  of  executory  devises."     2  the  estate  passed  to  P  C  as  heir-at-law 

Prest.  Abst.  140.  or  devisee  of  the  residue ;  or  whether 

Fearne,  on  the  other  hand,  seems  to  the  remainder  of  the  estate  reverted  to 

have  been  of  opinion  that  such  a  lim-  the  heirs  of  E  C  under  the  devise  in 

itation  could  not  be  sustained  as  to  fee  to  her,  this  estate  being  only  so  far 

devises.     Fearne's  Cont.  Rem.  530^  and  defeated  as  to  let  in  the  life  estate.     I 

of  the  same  opinion  is  Wilson  in  re-  am  of  opinion  that  the  latter  is  the 

spect  to   limitations    by   way  of  use.  true  construction. 

Wilson  Springing  Uses  149;  and  the  In   Jackson  , v.  Noble  (2  Keen  590) 

same  view  was   expressed  in  Doe  d.  there  was  a  similar  devise  of  an  equi- 

Harrington    t>.  Dill,   i    Houst  (Del.)  table    fee  to  the    testator's  daughter, 

398.  who  became  Mrs.  Noble,  with  (pre- 

Jarman  sustains    Preston,   and  the  cisely  as  here)    an  executory  devise 

controversy  was  definitely  settled  in  over,  which  became  impossible  to  take 

his  favor  by  the  decision  of  the  Queen's  effect  owing  to  the  death  of  the  devi- 

Bench  in  Gatenby  v.  Morgan,  i  Q.  B.  sees    in  the  lifetime  of  Mrs.    Noble, 

D.  685,  in  which  the    whole    subject  and  Lord  Langdale,  M.  R.,  held  that 

was  critically   examined :    A  testator  Mrs.  Noble  took  the  absolute  fee  sim- 

by  will  of  April,  181 1,  devised   certain  pie.     That  is  not  precisely  this  case; 

hereditaments  to    his    granddaughter  because    here    one  of    the    children 

£  C   and  her  heirs.     But  if  E  C  died  who  had  a  life    interest    survived    E 

without  leaving  lawful  issue  living  at  C.     But  can  this  make  any  difference? 

her  death,   the  testator    devised   the  The  estate  devised  to  E  C   was  in  .fee, 

hereditaments    "unto  and  to  the  use  and  at  her  death  was  not  divested,   but 

of  the   nine   children  of  }   A    to    be  survived  to  her  heirs,  with  the  existing 

equally  divided  among  them,  share  and  devise  over,  still  only  a  devise   for    life 

share  alike."    And  he  devised  all  the  interposed,  and   taking    place    on    the 

residue  of  his  estate  to  his  son  P  C.  event  of  her  death  without  issue.     In  2 

E  C  died;  leaving  no  issue  living  at  Powell  on  Devises  (3rd  ed.  by  Jarman), 

her  death.    One  o?  the  nine  children  p.  240,  it  is  said:     'Where  an  estate  is 

of  J  A  survived  E  C.     Held^  first,  that  limited  in  derogation    of   a    preceding 

the  executory  devise  over  to  the  chil-  estate,  and   to    a    partial    though    not 

dren  of  }  A,  being  before  the    Wills  total  exclusion  of  the  same — ^as  where 

Act,  created  in  them  a  tenancy  in  com-  a  testator  devised  lands  to  his  son  B  in 

men  for  life  only ;  and,  secondly,  that  fee,  and  other  lands  to  his    son    C    in 

this  executory  devise  affected  the  pre-  fee,  subject  to  a    proviso   that  if  either 

vious  estate  in  fee  given  to  E  C  to  the  of  his  sons  should  die   before  marriage 

extent  of  such   life  estates  only,  and  or  before  twenty-one,  and   without   is- 

that   subject    to   the   life   estates,  the  sue  of  their  bodies,  then  he  gave  all  the 

property  remained   to  E   C   and   her  lands  of  such  of  his  sons  as  should  so  die, 

heirs,    Lush,    L.    }.,    saying:      "The  etc.,  unto  such  of  his  said  two  sons   as 

testator  devised  it  in  fee  to  his  son  P  should  the  other  survive — it  was  held 

C,  but  with   an  executory  devise  over  that  the  sons  took  the  fee,  subject  to  a 
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b.  Limitations  of  Freehold  to  Commence  in  Futuro. — 

This  class  includes  cases  in  which  a  devisor  or  settlor  without 
parting  with  the  immediate  fee,  limits  an  estate  of  freehold  to 
take  effect  either  on  a  contingency  or  at  the  expiration  of  a  fixed 
interval  of  time,  unpreceded  by  or  without  having  the  requisite 
connection  with  any  immediate  freehold  to  give  it  effect  as  a  re- 
mainder ;  as  where  the  limitation  is  to  the  first  son  of  B  when  he 
shall  have  one,  or  the  right  heirs  of  a  living  person,  or  to  take 
effect  six  months  from  the  death  of  the  devisor  or  the  date  of 
the  settlement  without  any  preceding  limitation.*     So  where  an 

limitation  to  the  survivor  for  life,  in  direct  authority  either  for  or  against  it; 
case  of  either  dying  unmarried,  or  un-  and  I  think  we  ought  to  act  on  Mr, 
der  twenty -one^  and  without  issue;  and  Preston's  view  supported,  as  it  seems  ta 
that,  one  of  them  having  attained  me,  by  common  sense  and  reason* 
twenty -one  and  died  unmarried,  the  That  being  so,  E  C  and  her  heirs  re- 
survivor  was  entitled  to  his  moiety  for  tained  their  interest  in  the  remainder, 
life:'  citing  Hanbury  v,  Cockerell  (i  and  became  entitled  in  possession  after 
Roll.  Abr.  035-836).  Then  the  author  the  death  of  the  surviving  tenant  for  life; 
points  out  that,  'Mr  Preston'  (a  high  and  therefore  none  of  the  plaintiffs  have 
authority*)  'considers  that  the  execu-  made  out  a  title;  and  judgment  must  be 
tory  devise  did  not  wholly  defeat  the  for  the  defendants."  Blackburn,  J.,  say- 
original  devise  to  the  sons,  but  only  ing,  at  p.  689-691:  "The  rule  of  construe- 
introduced  the  limitation  to  the  surviv-  tion  before  the  Wills  Act  was,  that  a 
ing  son  of  an  estate  for  life  by  way  of  devise,  without  words  of  inheritance, 
exception  out  of  the  preceding  estate  or  words  clearly  importing  an  inten* 
in  fee.  To  this  important  rule,  namely,  tion  to  give  the  inheritance,  passed 
that  an  estate  subject  to  an  executory  only  an  estate  for  life.  Oates  v,  Bry- 
devise,  to  arise  on  a  given  event,  is,  on  don  (3  Burr.  895)  is  inconsistent  with 
the  happening  of  that  event,  defeated  this  rule,  no  doubt,  but  it  has  been  vir- 
onty  to  the  extent  of  the  executory  in-  tually  overruled.  Therefore  the  exec- 
terest,  the  only  possible  objection 'that  utory  device  to  the  nine  children  of  A 
can  be  advanced  is  the  total  absence  of  gave  them  a  life  estate  only.  What 
direct  authority  for  it;  for  the  books  do  was  the  effect  of  that  executory  devise 
not  furnish  a  single  example  of  its  ap-  upon  the  preceding  devise  in  fee  toE  C? 
plication.'  He  then  proceeds  to  point  Common  sense  would  say,  just  so  much 
out  that  the  point  did  not  arise  in  Han-  as  the  subsequent  devise  required  and 
bury  f;.  Cockerell  (i  Roll.  Abr.  835-  no  more;  that  would  leave  the  fee  in  E 
836),  and  in  another  case  in  which  it  C's  heirs,  subject  after  her  death  with- 
might  have  arisen.  But,  surely,  if  the  out  issue  to  the  life  estates  of  the 
only  possible  objection  is  the  want  of  children  of  Atkinson.  The  case  of 
direct  authority,  reason  and  common  Watkins  v,  Weston  (3  D.  J.  &  S.  434; 
sense  ought  to  be  enough  to<lecide  the  32  L..  J.  Ch.  609,  and  more  directly, 
point,  ft  is  further  pointed  out  in  Jackson  v.  Noble  (2  Keen  590),  sup- 
Powell  on  Devises,  *that  Mr.  Fearne's  ports  this  view.  The  true  rule  seems 
position  (i  Cont.  Rem.  251,  53S),  *that  to  be  that  the  executory  devise  takes 
a  condition  or  limitation  must  deter-  away  from  the  previous  estate  in  fee 
mine  or  avoid  the  whole  of  the  estate  only  so  much  as  is  necessary  for  Ihe 
to  which  It  IS  annexed,  and  not  deter-  executory  devise  itself;  and  after  the 
mine  it  in  part  only,  and  leave  it  good  death  of  the  surviving  tenant  for  life 
for  the  remainder,'  must  be  received  the  estate  reverts  to  the  heirs  of  the 
with  some  qualification.  previous  devisee  in  fee.' 

Fearne    seems  to  be  speaking  of  a  The  reasoning  is  equally  applicable 

condition  or  limitation  at  common-law,  to  limitations  by  wav  of  use,  and  taken 

and  not  of  an  executory  devise.     And  in  connection  with  j^reston's  statement 

I  can  see  no  reason  why  an  executory  that  its  application  to  uses  was  settled 

devise  should  on  the  happening  of  the  would  seem  to  be  conclusive, 

event  defeat  the  estate  originally  de-  1.  Fearne's  Cont.  Rem.  395,  399,  400; 

vised  to  a  greater  extent  than  the  ex-  Smith  Ex.  Int.,  ^119;  Gore  v.  Gore,  2 

ecutorjf  interest  itself.     There  is   no  P.  W.  28 ;  Beard  v.  Rowan,  i  McLean 
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estate  is  limited  to  arise  on  the  expiration  of  an  interval  of  time 
after  the  determination  of  a  preceding  estate  of  freehold,  as  if 
land  be  limited  to  A  for  life  and  one  day  after  his  decease  to  B, 
as  the  latter  limitation  cannot  take  effect  as  a  remainder,  there 
seems  to  be  no  objection  to  its  taking  effect  as  an  executory  de- 
vise or  springing  use  if  confined  to  the  requisite  limits  of  time.* 
For  the  same  reason,  a  contingent  interest  of  freehold  limited  to 
take  effect  on  the  expiration  of  a  term  of  years,  as  to  A  for 
twenty-one  years,  and  then  to  the  first  unborn  son  of  B  in  fee,  since 
it  cannot  take  effect  as  a  remainder,  by  reason  of  not  having  a 
particular  estate  of  freehold  to  support  it,  would  on  principle  be 

(U.  S.)   135;    Miller  v,  Chittenden,  4  remainder  for  want  of  a  particular  es- 

lowa  252.     See  Blanchard  v,  Maynard,  tate,  to  support  it  during  the  interval 

103  III.  60 ;  Rupp  V,  Eberly,  79  ra.  St.  between    the     determination  of    A*s 

141 ;  Dunn  v.  Bank  of  Mobile,  2   Ala.  estate  and  the  commencement  of  B's. 

152.  See  supra^  this  title,  §  I,  i,  a;   ^  I,  3, 

So  where  one  devised  lands  to  T  S  y,  (i). 

for  five  years  from  Michaelmas  then  **In  the  same   manner,    if  land  be 

next  ensuing,  the  remainder  to  C  and  limited  to  A  for  life,  and  after  his 

his  heirs,  and  died  before  Michaelmas,  decease  to  B  and  his  heirs,  with  a  pro- 

the  limitation  to  C  was  held  good,  al-  viso,  that  if  6  shall  survive  A,  and  af* 

though  a  freehold  cannot  be  in  expect-  terwards    depart     this    life    "without 

ancy;  for  that  in  case  of  a  devise,  the  leaving  issue  of  his  body  living  at  the 

freehold  in  the  meantime  should   de-  time  of    his  decease,  the  land  shall 

scend   to  the  heir  and    vest    in    him;  devolve  to  C  and  his  heirs ;  the  limita- 

which  reason  proves  the  limitation  was  tion  to  B  and   his  heirs   prevents  the 

allowed  to  operate  as  an  executory  de-  immediate    connection     of  the  estate  ■ 

vise,  though  in  the  report  it  is  inaccu-  limited  to  C,  with  the  life  estate  of  A, 

rately  called  a  remainder.    Pay*s  Case,  and  prevents  its  immediate  commence- 

stated  Fearne*s  Cont.  Rem.  400;  Cro.  ment   on   the    expiration  of    A's  life 

Eliz.  788.  estate  and  therefore  makes  it  operate 

A    bequest    to    children    bom,   and  by  way  of  executory  devise."   Fcarnc'a 

thereafter  to  be  born,  is  good  as  an  ex-  C;ont.  Rem.,  397  n.'  (c)  per  Butler, 

ecutory  devise,  as  it  respects  the  after-  Executory   interests   limited  in  the 

born  child.    Dunn  v.  Bank  of  Mobile,  mode  suggested  in  the  text,  should  be 

2  Ala.  152.  carefully   distinguished  from  the  case 

A  testator  devised  to  M,  the  daughter  put  by  Ix>rd  Hale  in  Weale  t'.  Lower, 

of  his  daughter  E,  a  lot  of  ten  acres;  Poll.  65,  stated,  Wilson  on   Springing 

and  further  devised:  **It  is  my  will  that  Uses  26,  viz.,  a  feoffment  to  the  use  of  A 

in    case  my  said    daughter    E   should  for  life,  and  after  the  death  of  A  and  B, 

happen  to  have  more  lawful  issue,  then  to  the  use  of  C  in  fee ;  under  which  C 

it  is  my  will  that  the  whole  of  my  real  would    seem  to    have     a  contingent 

estate  shall  be  equally  divided  among  remainder  ofthe  third  class.  (See  5ir/ra, 

my  grandchildren  of  my  said   daughter  this  title,  ^,3}  a,  (i) )  since  if  B  die  in 

E   and  their  heirs  forever.     Provided,  the  lifetime  of  A,  the  ulterior  limita- 

that,  in  case  of  more  issue,  I  direct  that  tion  may  take  effect  on  the  regular 

all  my   real  estate  be  valued,  and  my  expiration    of   the    preceding   estate, 

said  granddaughter  M  shall  hold  and  This  seems  clear  on  principle,  and  since 

possess  said  ten  acres  as   part  of  her  the     limitation   is  capable  of  taking 

legacy."     E  died  without  other  issue,  effect  as  a  remainder  it  cannot  be  con- 

Heldy  that  this  was  an  executory  devise  strued  as  a  springing  Interest  to  save 

to  testator's  grandchildren,  on  the  con-  it  from  possible  destruction  in  case  B 

tingency  of  there  being  others,  and  there  survived  A.     (See  supra^  this  title,  4 

being  none,  he  died  intestate  as  to  all  II,  3.) 

his  real  estate  but  the  ten  acres.     Rupp  The  case  of  Doe  d.  Dyke  x\  Whitting- 

V.  Ebcrly,  79  Pa.  St.  141.  ham,  4  Taunt  20,  where  A  covenanted 

1.  Fearne's  Cont.  Rem.  398 ;  Wilson  to  stand  seised  to,  from  and  after  the 

on  Springing  Uses,  ^24,  *25.  death  of  himself  and  wife,  to  the  use  of 

Such  a  limitation  would  be  void  as  a  his  daughter  does  not  militate  against 
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sustained  as  a  good  executory  limitation.^     Formerly  it  seems 

to  have  been  held  that  where  an  executory  devise  was  limited 
per  verba  de  presently  that  is  where  the  devisee  was  mentioned  as 
a  person  in  esse^  and  the  commencement  of  the  estate  devised 

was  not  expressly  deferred  to  a  future  period,  the  devise  was 
void  unless  the  devisee  was  capable  of  taking  possession  at  the 
death  of  the  devisor ;    otherwise  if  the  devise  was  per  verba  de 

the  position  since  no  estate  was  limited  destruction.    In   fact,  an  estate  after 

to  the   covenantor  or  his  wife  by  the  an  estate  for  years,  though  commonly 

instrument.  Hence  the  daughter  s use  called  a  remainder,  is  not  strictly  so: 
had  DO  particular  estate   to  support  it    a  remainder  is  an  estate  after  a   free- 

and  was  rightfully  held  to  be  a  spring-  hold ;  a    remainder-man,    so    called, 

ing  use.  after  an  estate  for  years,  has  the  pres- 

^ucere^  Would  the   existence  of  a  ent    seisin,  and  the    reason   why  at 

preceding  limitation  of  freehold  to  the  common     law    an  estate     cannot  be 

covenantor  have  converted  the  limita-  given  to  a  person  not  in  esse  after  an 

tion  to  the  daughter  into  a  remainder?  estate  for  years  is,  that  there  is  no  one 

On  principle   it  would   seem   that  it  to  take  the  present  seisin,  and  that  a 

would,  since  if  such  limitation  were  in-  freehold  cannot  be  g^nted  in  futuro, 

serted  the  case  would  be  identical  with  (Leake,     Land    Laws,    320.    Challis' 

that  suggested  by   Lord    Hale,  unless  Real  Prop.  77.)     But,  by  wa^  of  use,  a 

the  mere  fact  that  the  life  tenant  was  freehold  can  be  granted  in  futuro, 

also  covenantor  is  sufficient  to  distin-  The  cases  of  Adams  v.  Savage  and 

guish  them,  and  as  the  life  estate  ere-  Rowley  r.  Holland  have,  accordingly, 

ated  by  express  limitation  would  oust  been  niuch  criticised.  ( Gilbert  on  Uses 

the    resulting    use,    such    distinction  (Sugd.   ed.)   167,    168    note.      Hayes, 

would  seem  without  foundation.  Limit.  67  note,  72  note ;  i   Sand.  Uses 

1.  Smith  Ex.  Int  ,4  120.     Wilson  on  (5th  ed.)  147, 1^8.    Wilson  on  Uses, 69, 

Uses,  8.    As  to  devises  it  has  repeated-  70.)     But,  further,  they  must  be  con- 

ly  been  held  that  a  contingent  limita-  sidered  as  overruled   by  the  cases  in 

tion  after  an  estate  for  year's  is  a  good  which  it  has  been  repeatedly  held  that 

executory  devise  and  not  a  bad   re-  a    future  contingent  devise  after  an 

mainder.      Gray's  Perp.,  6  60,  citing"  estate  for  years  is  a  good  executory 

Gore  x\  Gore,  2  P.  Wms.  20 ;  Haywood  devise,   and    not   a    bad    remainder. 

V.  Stillingfleet,  i  Atk.  422;  Harris  v.  (Gore  v.  Gore,  2  P.  Wms.  28  (1722); 

Barnes,  4   Bur.  2x57.    See   Matter  of  Haywood  v,  Stillingfleet,  i    Atk.  422 

Sanders,  4  Paige  (N.  Y..)  297.  ('737);  Harris  v,  Barnes,  4  Burr,  2157 

But    in    Adams  v.    Savage,   2   Ld.  (1768).    See  Lord  Mansfield  in  Good- 

Raym.  854,  2  Salk.  6791,  and  in  Rawley  title   v,  Burtenshaw,    Fearne*s    Cont. 

V.  Holland,  22   Vin.   Abr.,   189,  2  Eq.  Rem.,  App.  570,  571 ;  Gilbert  on  Uses 

Cas.  Abr.  753,  it  was  held  that  a  use  (Sugd.  ed.)  171.) 

limited  after  an  estate  for  years  to  a  There  is  no  intelligible   distinction 

person  not  in  esse  was  bad  as  a  con-  in  this  respect  between  springing  uses 

tingent    remainder   unsupported  by  a  and  springing  executory  devises,  and 

freehold.  if  Adams   v.  Savage  and  Rawley   %\ 

"The  soundness  of  these  two  deci-  Holland  have  not  been  formally  over- 

sions  is  very  questionable.     It  is  well  ruled,  as  it   is  in  all   probability  be- 

settled  that  if  a  future  limitation    can  cause    the  question    has   not    arisen 

be  construed  as  a  remainder  it  must  be  under  a  deed,  as  it  has  under  wills, 

so  construed,  and   not  as  a  springing  The  statement  may  therefore  be  ven- 

use ;  but  it  is  a  very  different  thing  to  tured  that  a  contingent  use  is  good 

say  that  a  good  springing  use  must  be  although   preceded  by  an   estate  for 

construed  into  a  bad   remainder,  be-  years."    Gray's  Perp.,  ^^  59,  60. 

cause  it  is  preceded  by  an  estate  which  And  of  the  same  opinion  is  Wilson 

is  insufficient  to  support  a  remainder,  on  Springing  Uses,  ^69. 

To  construe  a  limitation  as  a  remainder,  For  further    criticisms    upon    the 

if  it  can  be  a  remainder,  is  one  thing ;  doctrine  of  the  above  cases  see  i  Sand, 

but  to  insist  upon  construing  it  as  a  Uses  (5th  ed.)  147,  148;  Hayes  Limit, 

remainder,  when  it  cannot  be  a  re-  67    note,    72  note;    Gilbert  on  Uses 

mainder,  seems  the  very  wantonness  of  (Sugd.  ed.)  167,  168  note,  171. 
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future  and  expressly  deferred  to  a  future  period.*  This  distinc- 
tion, if  valid  at  all,  is  equally  applicable  to  springing  uses,^  but 
its  validity  is  extremely  questionable.*  A  contingent  remainder 
limited  by  will  immediately  after  an  estate  for  life,  will  take 
effect  as  an  executory  devise  if  the  life  tenant  die  before  the 
testator,  for  as  the  will  speaks  from  its  date,  and  the  freehold  never 
vested  in  the  life  tenant,  the  rule  that  a  limitation  shall  be  con- 
strued a  remainder  rather  than  an  executory  devise  does  not 
apply,  and  it  is  precisely  the  same  thing  as  though  the  ulterior 
interest  had  been  limited  in  the  first  place  without  any  preceding 
freehold.^     But  this  seems  not  to  apply  to  limitations  by  way  of 

1.  Fearne*8  Cont.  Rem.  532,  Edge*  i  .Salk.  279,  which  were  decided 
**A6  if  one  devise   (immediately)   to    in  the  reign  of  William  and   Mary,  the 

the   heir  of  J    S,  and  J    S  is  Hvmg  at  distinction  was  recognized  and    formed 

the  death  of  the  testator,  it  is  said   the  one  of  the  grounds  of  the  decision.    In 

devise  shall  not  he  construed  an  execu-  Lamb  v.  Archer,  i  Salk.  225,  decided 

tory  devise,  and  therefore  must  be  void,  the  same  year,  counsel    suggested  ar- 

but  that,  if  it  were   to  the  heir  of  J  S  ^endo  that  a  feoffment    to    the   right 

after  the  death  of  J   S.  that  would   be  heirs  of  B  was  a  good  springing  use  but 

clearly  good  as  an  executory  devise,  be-  the  whole  court    held   otherwise    ^*be* 

cause  a  future  time  is  mentioned.     So  cause  it  is  by  way  of  present  limitation, 

it  has  l)een  said,   that    a  devise   to   the  aliter  where  it  is  future,  as  to  the  right 

first  son  of  A,  having  none  at  that  time  heirs  of  B  af^er  his  death." 

is  void;  but  that  if  it  were  to  the  first  Fearne's conclusion  from  the  cases  is, 

son  of  A,  when  he    shall    have  one,  it  that  the  distinction  can  only  affect  those 

would  be  good,  though  Bridgeman.  Ch.  cases  where  there  is  not   the    least  cir- 

J.,  said,  that  a  devise  to  J   S  for  fifteen  cumstance  from  which   to  collect  the 

J  ears,  remainder  to  the  right  heirs  of  testator's  contemplation  or  intention  of 
D,  is  not  good,  but  that  a  devise  to  anything  else,  than  an  immediate  de- 
one  for  fifteen  years,  remainder  to  the  vise,  to  take  effect  in  praesentL  This 
first  son  of  J  D,  is  good;  because  the  view  was  adopted  by  the  Supreme  court 
devisor  takes  notice  that  J  D  hath  not  of  Iowa  in  Miller  v.  Chittenden,  4 
a  son,  and  intends  a  future  act**'  Fearne*8  Iowa  26S,  in  which  a  deed  to  trustees 
Cont.  Rem.  533.  for  the  use  of  a  Congregational 
But  a  devise  to  the  unborn  children  of  Church,  thereafter  to  be  incorporated, 
a  person  in  esse  is  good  though  in  prae-  was  sustained,  expressly  on  the  ground 
senti^  for  the  intention  of  the  devise  is  that  the  instrument  did  not  contem- 
clearly  future  in  .  its  construction,  plate  a  corporation  in  esse  at  the  time  of 
a  Wash.  Real  Prop.  (5th  ed.)  743;  6  delivery.  This  case  contains  a  careful 
Cruise  Dig.  423;  Doe  v,  Carleton,  i  criticism  of  the  authorities.  Similar 
Wils.  225.  grants  to  corporations  not  in  esse  were 

2.  Wilson   on    Springing     Uses,    $  sustained  in    Shapley   v.    Pillsbury,   i 
150.     Lamb  v.  Archer,  i  Salk.  225.  Me.    271;  Rice  v.  Osgood,  9  Mass. 38; 

8.  Wilson  on  Springing  Uses,    150,  Reformed  Dutch  Church   v,  Veeder.4 

says      that    the    distinction     has    no  Wend.  (N.Y.)  494;  Town  of  Powlet  r. 

better      foundation      that    the      dicta  Clark,  9  Cranch    (U.S.)  292;    3  Curt, 

of     judges     propounded     in     the    in-  (U.   S.)   358;    Inglis   v.  Sailors    Snug 

fancy  of  executory  devises  and   never  Harbor,  3  Pet.  (U.  S.)  144. 

had   any  real  existence.     This  is  per-  So  a  bequest  to  charitable  uses  may 

haps     father    too     strong.       Fearne's  take  effect  as  an  executory  devise   to  a 

examination(Cont.  Rem.  533, 533)  shows  corporation  subsequently   acquiring  ca- 

that  the  cases  upon  which   the  doctrine  pacity  to  take.   Porter's  Case,  i  Co.  Rep. 

is    generally    based    could    have   been  22;  Mclntyre  PoorSchool  r.  Zanesville 

equally  well  sustained  on  other  grounds.  Canal  &  Mfg.  Co.,  9  Ohio  203;  Coggle- 

and  the  recognition    of  the  distinction  shall  v.  Pelton,  7  Johns.  Ch.    (N.    Y.) 

was  not  necessary  to  the  decision.     On  292;  Mylne  v.  Mylne,  17  La.  Ch.  46. 

the  other  hand  in  the  two  leading  cases  4.  Fearne's  Cont.  Rem.  524,  525;    i 

examined  by   Fearne,    Goodwright   v.  Jarman  Wills  (5th  ed.)  874;  Hopkins  v. 

Cornish,   i   Salk.    226,  Scatterg^^d   v.  Hopkins,  Cas.  temp.  Talb.  228;  i   Atk* 
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use,  since  in  them  there  is  no  interval  between  the  time  of  execu- 
tion and  the  period  of  operation,  corresponding  to  the  period 
between  the  time  of  execution  of  a  will  and  the  death  of  the 
testator.^  In  conclusion,  it  should  be  observed  that  all  limitations 
of  this  class  crefcite  springing  as  distinguished  from  shifting 
interests* 

c.  Limitations  After  an  Estate  Tail  or  an  Estate  for 
Life. — An  interest  of  the  measure  of  freehold  limited  by  way  of 
use  or  devise  to  take  effect  immediately  after  an  estate  tail  or  an 
estate  for  life,  is  prima  facie  a  remainder,  and  will  be  so  con- 
strued, unless  it  distinctly  appears  that  it  can  only  take  effect  in 
derogation  or  defeasance  of  the  preceding  interest,  in  which  case 
it  will  be  construed  an  executory  limitation.  The  test  is,  Does 
the  ulterior  interest  await  the  natural  expiration  of  the  preceding 
interest  upon  which  it  is  limited,  or  does  it  cut  it  short?  If  the 
former,  it  is  a  remainder ;  if  the  latter,  a  shifting  interest  or  con- 
ditional limitation.^     Thus  if  lands  are  devised  to  A  for  life,  and 
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8i;  T  Ves.  268;  Doe  d.  Scott  f.  Roach,  5  1.  Wilson's  Springing  Uses  148. 

&   Sel.  481;    Brownsword  v,  Ed-  2.  See  j«/r<z,  this  title,  §  II,  3,  and 

wards,  3  Ves.  Sr.  243,  349;    Goddard  v,  notes. 

Goddard,  10  Pa.  St.  79;  Eaton  v.  Straw,  8.  **The  true  point  of  distinction,  as  I 
18  N.  H.  320.'  take  it,  between  such  conditional  limi* 
So  where  the  preceding  life  estate  tations  over  as  are,  and  such  as  are  not 
was  devised  to  the  widow,  and  she  remainders,  in  the  strict  sense  of  that 
elected  to  take  against  the  will,  a  contln-  word,  lies  here :  the  former  are  limited 
gent  remainder  dependent  thereon  to  commence  where  the  first  estate  is, 
was  held  to  take  effect  as  an  executory  bj  the  very  nature  and  extent  of  its 
devise.  Thompson  v.  Hoop,  6  Ohio  original  limitation,  to  expire  or  de- 
St.  480.  But  this  seems  to  be  untenable,  termine ;  whereas  the  latter  are  lim- 
since  on  principle  the  estate  would  vest  ited  so  as  to  be  independent  of  the 
in  the  widow  on  the  testator's  death,  measure  or  extent  originally  given  to 
and  the  gift  over  having  once  taken  the  first  estate,  and .  to  take  effect  in 
effect  as  a  remainder  could  not  be  after-  possession,  upon  an  event  which  may 
wards  construed  an  executory  devise,  happen  before  the  regular  determina- 
In  this  case  it  should  further  be  observed  tion,  to  which  that  first  estate  is  liable 
that  the  limitation  was  to  the  widow  from  *the  nature  of  its  original  limita- 
for  life,  and  after  her  death  to  testator's  tion,  and  so  as  to  rescind  it.  And  in 
son  Isaac.  And  hence  the  same  result  this  latter  case,  I  apprehend  it  is  the 
could  have  been  attained  by  holding  same  thing,  whether  the  whole  fee  is 
that  on  the  widow's  election  to  take  disposed  of  in  the  first  limitation  or 
against  the  will,  Isa^ic's  vested  re-  not."  Fearne's  Cont.  Rem.  13.  See 
matnder  was  accelerated.  (See  supra^  Smith's  Ex.  Int,  ^^  148-159. 
this  title,  ^  I,  5,  a.)  The  fact  that  Class  C  is  coincident  with  Preston's 
Isaac's  remainder,  like  aU  other  lim-  fourth  species  of  executory  limita- 
itations  in  the  will,  was  liable  to  be  tions,  ''where  a  particular  estate,  as 
disturbed  by  the  widow's  election  to  distinguished  from  the  fee,  either 
take  against  it,  cannot  be  considered  with  or  without  a  disposition  of  the 
such  a  condition  as  would  affect  its  fee,  is  given  by  will ;  and  there  is  a  de- 
character.  The  case,  therefore,  cannot  vise  in  the  same  will,  to  take  effect  in 
with  safety  be  relied  upon  in  other  derogation  and  abridgment  of  that  es- 
jurisdictions  as  sustaining  the  broad  tate,  before  the  period  of  its  regular 
proposition  that  contingent  remainders  and  proper  continuance  is  accom- 
dependent  upon  a  life  estate  devised  to  plished ;  or  where  an  estate  tail,  or  an 
the  widow,  wilt  be  construed  executory  estate  for  life  is  limited  to  one  person, 
devises  on  her  electing  to  take  against  and  on  an  event,  that  estate  is  to  cease 
the  will.  Compart  supra^  this  title,  and  be  defeated,  and  another  estate  is 
%  II,  3.  to  arise,  or  a  remainder  is  to  be  accel- 
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after  her  death  to  B  and  the  heirs  of  her  body,  provided  always  and 
upon  condition  she  marry  with  consent  of  D,  and  in  case  she 
marry  without  such  consent  or  die  without  issue,  then  to  C,  B 
has  an  estate  tail  in  remainder,  subject  to  a  conditional  limitation 
in  favor  of  C,  to  take  effect  on  her  marriage  witTiout  D's  consent, 
and  on  her  so  marrying  her  estate  tail  determines  in  C's  favor.* 
So  a  limitation  to  the  use  of  A  for  life,  provided  that  when  C  re- 
turns from  Rome  't  shall  thenceforth  immediately  be  to  the  use 
of  B  in  fee,  gives  B  a  shifting  use,  whereas  a  limitation  to  the  use 
of  A  until  C  returns  from  Rome  and  then  to  the  use  of  B  in  fee, 
gives  B  a  contingent  remainder  of  the  first  class.* 

d.  Limitations  of  Chattels. — At  common  law  a  limitation 
of  chattels,  real  or  personal,  to  two  or  more  in  succession,  con- 
ferred an  absolute  interest  on  the  first  taker.^  Hence  all  future 
interests  of  personalty,  whether  vested  or  contingent,  and 
whether  preceded  by  a  prior  interest  or  not,  are  in  their  nature 
executory,  and  fall  under  the  rules  by  which  that  species  of  limit- 
ation is  regulated.^     Such  limitations  were  originally  sustained  in 

erated  and  take  its  place.'*    2   Prest.  freehold    interest,  and   hence    neces- 

Abst.  133,  139.  sarily  greater  than  the  whole  term. 

Of  course  if  the  ulterior  interest  is  The  result  of  this  doctrine  was  that 

so  limited  as  to  arise  in  defeasance  of  the  first  taker  took  an  estate  for  life  of 

the  preceding  interest  it  cannot  be  a  freehold  interest,  in  which  the  whole 

remainder.    See  supra^  this  title,  ^  I,  term  was  merged,  and  the  remainder- 

I,  a;.§  I,  3,0,  (i),  note.    And  unless  man   t6ok   nothing.    3  Bl.   Com.  174, 

allowed  to  take  effect  as  a  conditional  175 ;  2  Wash.  Real  Prop.  *37<;. 

limitation  it  is  void.  In   regard  to   personal    chattels,  in 

1.  Fry  T'.  Porter,  i  Mod.  300.  the  early  days  of    the  common   law 
The  fact  that  B  had  no  notice  of  the  there  were  no  means  adequate  to  the 

limitation  previous  to  her  marriage  protection  of  interest  of  the  remain- 
is  immaterial.  Fry  v.  Porter,  i  Mod.  der-men,  and  hence  the  interest  of  the 
300.  iirst  taker  was  held  to  be  absolute. 

An  executory  limitation  after  an  es-  4.  2  Wash.  Real  Prop.  (5th  ed.)  376. 

tate  tail  differs  from  other  executory  Fearne's  Cont.  Rem.  402  and  Butler*s 

interests  in  being  subject  to  destruc-  note;  2  Bl.  Com.  174;  i  Jarm.on  Wills 

tion    by    common    recovery.      Infra^  (5thed.)*879;  4Kent*sCom.  *.'69,*270. 

this  title,  $  II,  5,  h;  but  in  other  re-  See  Jones  v.  ZoUicoffer,  N.  C.  Term 

spects  the  distinction  between  execu-  Rep.  212 ;  Treadgill  v.  Ingram,  i  Ired. 

tory  interests  after  an  estate  tail  and  (N.  Car.)  ^77;   Burnett  v.  Roberts,  4 

contingent      remainders      dependent  Dev.  (N.  Car.)  81 ;   Hudson  x\  Wads- 

thereon  is  as  important  as  in  the  case  worth,  8  Conn/  348 ;  Scott  r.  Price,  2 

of  limitations  over  after  an  estate  for  S  &  R.  (Pa.)  59;  Merrill  v.  Emery,  10 

life.  Pick.  (Mass.)  507;  Field  v.  Hitchcock, 

2.  Fearne's  Cont.  Rem.  14.  See  i7Pick.  (Mass.)  182;  Westcottr.  Cady, 
supra,  this  title,  §  I,  3,  <i,  (i),  note,  as  5  Johns.  Ch.  (N.  Y.)  334;  Rathbone  v. 
to  distinction  between  remainders  of  Dyckman,  3  Paige  (N.  Y.)  8;  Eichel- 
this  class  and  conditional  limitations,  berger  v.  Barnitz,  17  S.  &  R.  (Pa.) 
See  j»^ra,  this  title,  §  II,  2,  for  defini-  293;  Henderson  r.  Vaulz,  10  Yerg. 
tion  of  term  conditional  limitation.  (Tenn.)   30;    Thornton  v.   Burch,  20 

8.  I  Fearne's  Cont.  Rem.  401 . 2  Wash.  Ga.  791 ;  Jones  v.  Sothoron,  10  Gill  & 

Real  Prop.  *375 ;   Burt.  Real  Prop.,  ^§  J.   (Md.)    187;    Powell    v.    Brown,  1 

899,946;  4  Kent   Com.  269,270.    See  Bailey   (S.    Car.)    100;   Cudworth   r. 

Duke  of  Norfolk's  Case,  3  Cas.  Ch.  33 ;  Hall,  3  Desaus.  (S.  Car.)  556;  Mazyck 

Cooper  r.  Cooper,  2  Brev.(S.Car.)355.  r.   Vanderhorst,  Bailey  Eq.  (S.  Car.) 

In  regard  to  chattels  real,  the  reason  48;  Buist  v,  Dawes,  4  Strobh.  E<|.  (S. 

seems  to  have  been  that  the  estate  for  Car.)  37 ;  Geiger  v.  Brown,  4  McCord 

life  was  regarded  as  equivalent  to  a  (S.    Car.)    427;    Royall    v.   Eppes,  3 
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wills  in  those  instances  only  in  which  the  testator  had  expressly 
restricted  the  bequest  to  the  first  legatee  to  the  use  of  the  proper- 
ty during  his  lifetime  as  distinguished  from  the  thing  itself,  but 
this  distinction  is  now  exploded,^  and  it  may  be  laid  down  as  set- 
tled that  under  a  bequest  of  chattels,  real  or  personal,  to  A  for  life, 
and  after  his  death  to  B,  A's  right  to  the  usufruct  during  his  life- 
time, and  B*s  right  to  the  ultimate  interest  will  both  be  protected.* 
It  seems  further  to  be  the  better  opinion  that  whether  the 
bequest  consists  of  chattels  real  or  personal,  both  the  life  legatee 
and  the  remainder-man  have  legal  as  distinguished  from  merely 
equitable  rights,  and  are  entitled  to  legal  remedies.*    The  execu- 

Munf.  (Va.)  479;  Edelen  r.  Middleton,  having    the    legal   right  of   propertj, 

9  GiU  (Md.)   161 ;   Siegwald  v,  Sieg-  which  on  his  death  shifts  to  B.    This  is 

wald,  37  111.  430.  what  happens  in  the  case  of  executory 

A  limitation  after  a  life  estate  may  devises  ot  leaseholds,  and  it  appears  to 

take  effect  as  a  vested  remainder  in  the  have  been  Lord  Thurlow's  opinion  that 

real  property  and  an  executory  devise  it  happened  with  personal  chattels  also, 

of  the  personalty.    Nash  v.  Cutler,  16  (See  Foley  v  Burnell,  i  Bro  C.C.274, 

Pick.  (Mass.)  491.  278;  Lewis'  Perp.  95-98.)     It  docs  not 

1.  Feame's   Cont  Rem.  403-406;    2  seem  material  which  of  these  two  the- 

Wash.  Real  Prop.  ^376.  See  Upwell  v.  ories  is  adopted.    On  either  hj^pothesis, 

Halsey,    x     P.    Wms.    651 ;      Oillee-  both  A  and  B  have  legal  rights,  and  are 

pier'.  Miller,  5  Johns.  Ch.  (N.  Y.)  ai;  entitled    to    legal    remedies.     3.    The 

Merrill  v.    Emery,    10  Pick.   (Mass.)  whole  interest  may  pass  to  A  at  law, 

511.  who  will  hold  the  chattel  in   trust  for 

9.  Feftrne's     Cont.    Rem.  401-407;  himself  for    life,    and    on    his    death 

Tarmaxi  on  Wills  (5th  ed.)  879;  Gray's  for  B.    This  was  possibly  Mr.  Fearne's 

Perp.,  4  74.  view  (Fearne's  Cont.  Rem.,  ^01,  .404. 

As  to  chattels  real,  Manning's  Case,  See  Anonymous,  Freem,  Ch.  37;   and 

8  Co.  94^ ;    Lampet^s  Case,  8  Co.  46^ ;  compare   '  Sabbarton     v.     Sabbarton, 

Goodright    d.     Revell    v.    Parker,    i  Andrews  333,  335;    Cas.  temp.  Talb. 

Maules  8.693;  Doe  d.  Hayes  V.  Stur-  55,  235),  but    the    case   of    Hoare  v. 

gis,  7  Taunt.  217;  Ammerv.  Lodding-  Parker,  2   T.  R.  376,  is   perhaps    in- 

ton,  3  Leon.  89.  consistent    with    such    a    theory,  for 

As  to  chattels  personal,  Hyde  v,  there  the  person  interested  in  chattels, 
Parrat,  i  P.  Wms.  i ;  Upwell  v,  Hal-  after  the  death  of  the  one  who  had  en- 
sey,  1  P.  Wms.  651 ;  Martin  v.  Long,  2  joyed  them  during  her  life,  brought 
Vern.  151 ;  Johnson  v.  Castle,  Winch,  trover  for  them,  to  maintain  which  he 
116;  8  Vin.  Abr.  104,  pi.  2;  Hoare  v,  must  have  had  a  legal  right  of  posses- 
Parker,  2  T.  R.  376;  Philips  V,  Crews,  sion.  The  case  is,  however,  so  imper- 
65  C^a.  274;  McCall  v.  Lee,  120  111.  fectly  reported,  that  it  furnishes  a  dan- 
261.  Legacies  and  Devises,  vol.  gerous  ground  for  argument.  The 
13,  p.  X90,  ef  seq,  weight  of  authority  certainly  prepon- 

8.  Gray's  Perp.   §$  85-88;   Hoare  «.  derates  in  favor  of  one  of  the  two  former 

Parker,  2  T.  R.  376.  views.     The  question  is  important,  for 

"It  may  safely  be  considered  as  set-  if  the  last  view  be  sound,  the  owner  for 
tied  at  the  present  day  that  on  a  be-  life,  having  the  whole  legal  estate,  may 
quest  of  a^ersonal  chattel  to  A  for  life,  transfer  the  chattel  to  a  purchaser  for 
and  on  A's  death  to  B,  A's  right  to  en-  value  without  notice,  who  will  hold  it 
joy  it  during  his  life,  and  B's  right  to  free  from  the  claim  of  one  interested  in 
have  it  on  A's  death,  will  be  somehow  remainder,  for  this  claim  is  ex  kypoth- 
protected;  but  the  mode  of  doing  so  is  «jrt  equitable  only."  Gray's  Perp.,  ^§85, 
not  entirely  clear.  There  seem  to  be  86.  See  also  6  8911  (3);  Lewis'  Perp. 
three  modes  in  which  it  may  be  done.  88;  Keyes  on  (Jhattels.  §§  268,  271. 
I.  A  may  be  considered  as  havine^  a  That  the  interest  of  the  ulterior  leg- 
right  to  possession  at  law,  and  the  fm-  atee  is  legal  and  not  merely  equitable 
mediate  right  of  property  as  being  has  been  repeatedly  recognized  ih 
in  B.     2.  A    may  be    considered   as  America,    Gray's  Perp.,  $  8 ;  Smith  f^. 
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tor*s  assent  to  the  bequest  to  the  life  legatee  inures  to  the  benefit 
of  the  remainder-man.^ 

At  common  law  chattels  real  were  incapable  of  seisin,  hence 
an  estate  for  years  could  be  created  by  common-law  conveyance 
to  commence  in  future,  the  termor  in  the  meantime  having  an 

interesse  termini.^  So  if  a  lease  be  made  to  A  for  twenty  years, 
and  then  to  B  for  twenty  years,  B*s  interest  is  not  a  remainder, 
but  an  independent  substantive  grant  to  begin  in  fuiuro?  and  on 
principle  there  would  seem  to  be  no  reason  why  a  term  should 

Bell,  6  Pet.  (U.  S.)  78;    Thrasher  v.  notice.     Compare  Price  v.  Tallcy,  18 

Ingram,  33  Ala.  645 ;  Griggs  v.  Dodge,  Ala.    31 ;    Pickett  v.    Pope,  74    Ak. 

3  Day  (Conn.)  28  (explaining  Smith  713. 

V.    Gates, ^3    Root    (Conn.)     533);  jn  UpweU  v.  Halsey,  i  P.  W.  651, 

Taber  v.  Packwood,  3  Root  (Conn.)  the  M.  R.  directed  a  husband  who  had 

53;  Moffat  V.  Strong,  10  Johns.  (N.  on  his  wife's  decease  gotten  possession 

Y.)     13;     State     r.    Warrington,    4  of  personal  property  m  which  she  had 

Harr.  (Del.)  «;    Dashiell    v.   Dash-  but  a  life  interest  to  account  for  the 

iell,  3   Har.   &  G.  (Md.)   137;    Roy-  benefit  of  the  ulterior  legatee, 

al  v.  Eppes,  i  Munf.  ( Va.)  47^;  Keat-  Where  the  bequest  consists  of  plate, 

ing  V.  Reynolds,  i  Bay  (S.  Car.)   80;  pictures,   heirlooms,  etc.,  the  loss  of 

Henry  v.  Means,  3  Hill  (S.  Car.)   328;  which  cannot  be  compensated  for  by 

Rogers  v,  Randall,  3  Speers  (S.  Car.)  money,  the  executors,  trustees  or  re- 

^ ;  Marshall  v.    Rives,    8    Rich.   (S.  mainder-man  may,  after   the  death  of 

Car.)  85;  Russell  v,  Kearney,  37   Ga.  the    life    legatee   maintain  a   bill  in 

06;  Lott    V.    Meacham,    4   Fla.    144;  equity  to  recover  back  articles  which 

Moore  v,  Howe, 4T.  B.  Mon.  ( Ky.)  199.  have  been  aliened.    Earl  v.  Mackles- 

See  Sampson  v,  Randall,  73  Me.  109;  ford  &  Davis,  3  Ves.  &  B.  (Sug.)  id 

Albee  v.  CummiMs,  I3  Cush.  (Mass.)  jaVman  on  Wills  (5th  ed.)  §  880.    See 

387;  Westcott  v.  Cady,  5    Johns.    Ch.  i>usey  v.  Pusey,  1  Vem.  373;  Fells  v. 

(N.- Y.)  334;  Deihl  v.  King,  6  S.  &  R.  Read,  3  Ves.  70;  Lloyd  v.  Daring,  6 

(Pa.)  39;  Hill  T'.   Hill,  Dudl.   Eq.   (S.  Ves.  773 ;  Lowther  v.  Lowther,  13  Ves, 

Car.)  71,84;  Horry  v.  Glover,  3   Hill  94. 

f,^  PhiK  ??;ws"6^  i2'  3n-  wli^  Whether  or  not  creditors  of  the  life 

«%;^^T,  iT'f^^  Jini  ,    7^n^^f  possession,  seems  somewhat  doubtful ; 

f-Ir^^^^m*  f  ;i   all   R^rilt  f"  ^^^e  better  opinion  is  that  they  cannot^ 

P^WfP.  n^^^M  '^^r  fkx  although  the  income  and  pro^fits  aris- 

A.  J^i/!^       ^?:.  R^;^  I:  „   K-in^  ^"g  thirefrom  may  be  attached.  Foley 

3i;  Pickett v.  Doe,  74  Ala/133.  ^°"'-  ^^"^-  4^4- 

In  the  case  of  Homer  v.  Shelton,  3  In  order  *<>  avoid   any  question  it 
Met  ( Mass.)  307,  the  court  in  deciding  scf  ms  that  the  legal  estate  in  the  chat- 
that  the  life  legatee    was    entitled   to  ^els,  ought  to  be  placed  in  trustees, 
possession  of  the  subject  of   the   be-  Jarman  on  Wills  (5th  ed.)  881 ;  Cad- 
quest  without  giving  security  say  that  ogan  v.  Kennett.  Cow.,  p.  433. 
he  will  hold  it  in  trust,  subject  to    the  1-  Lampet's  Case,  10  Co.  47^;  Lott 
limitation  over,  but  whether  the  court  ^-  Meacham,  4  Fla.  144, 
really  meant  to  hold  that  the  execu-  Legacies  and    Devis^  vol.  13, 
tory  bequest  gave  an  equiteble    inter-  P-  « 55  and  cases  cited,  note  (i). 
est  only  is    extremely  doubtful.    Mr.  2-  Barwick's  Case,  5  Co.  93*,  94*; 
Gray  is  of  opinion  the  case  can  not  be  Weld  v.  Traip,  14  Gray  (Mass.)  330. 
relied  on  to  that  extent.     Gray's  Perp.  ^«-  Wright    v.    Cartwright,    i  Burr 

«89. 


383. 


In  Hoare  v,  Parker,  3  T.  R.  376,  the  So  an  underlease  or  assignment  of  a 

ulterior  legatee  recovered  in  trover,  term  may  be  created   to  take  effect  is 

chattels  which  the  legatee  for  life  had  futuro,  Welcden  v.  Elkington,  3  Plowd. 

pledged    to  a   pawnbroker,  who  had  '^19,  534;  Lewis'  Perp.  93-94;  Grajr'fi 

given  valuable  consideration  without  Perp.,  ^71. 
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not  be  limited  to  commence  after  the  grantor's  decease^^  although 
some  of  the  older  authorities  are  against  it.'  As  a  parol  gift  of  a 
chattel  personal  is  not  good  without  delivery,  there  can  be  no 
gift  of  a  chattel  by  parol  to  begin  in  future^  otherwise,  however, 
if  the  transfer  be  by  deed  or  for  value,*  for  the  same  reason,  a 
parol  gift  of  a  personal  chattel  to  take  effect  on  the  death  of  the 
donor  reserving  a  life  interest  meanwhile  is  void.* 

In  Englandy  as  the  Statute  of  Uses  does  not  apply  to  chattels 
real  or  personal,  no  future  use  can  be  raised  out  of  a  term  of  years^ 

1.  Weld  V,  Traip,  14  Gray  (Mass.)  (Schouler  on  Pers.  Prop.,  vol.  2,  p,  118, 
333.  and  cases  cited ;  Vass  v.  Hicks,  3  Mur- 

2.  Welcden  v.  Elkington,  3   Plowd.  phey  (N.  Car.)  494.)      This  rule  has 
519,  520.    See  Kingswell  v.  Kineswell,  been  applied  even  where  the  g^ft  was 

1  And.  122;  Rayman  v.  Gold,  Moore  made  by  a  written  instrument  or  deed 
635;Jermyn  v.  Orchard,    Show  P.  C.    purporting  to  transfer  the  title,  but  con- 

199.  taining  the  reservation.  (Sutton  v.  Hal- 

The  reason  given  is    that    the    law  lowell,  2  Dev.  (N.  Car.)  186;  Lance  v. 

presumes  that  the  grantor  will  live  be-  Lance,  5  Junes  (N.  Car.)  413.)'* 

yond  the  term.  Such   a  transaction  differs    from    a 

8.  Irons  V.  Smallpiece,  2B.&Ald.55i;  gift  mortis  causa^Xxii^dX  the  latter  Is 

Shower  v.  Pilck,  4  Ex.  478;   Noble  v,  accompanied  with  immediate  delivery 

Smith,  2  Johns.  42;  Bract.    i6<i,  Jenk.  to  the  donee. 

109.    See  Gifts,  vol.  8,  p.  1313,  €t  seq.  Gifts,  vol.  8,  p.  1341. 

ror  cases  in  which  the  soundness  of  6.  Gray*8  Perp.  ^  73;   Leake*s  Land 

this  position  has  been  questioned,  see,  Law,     118;    Challis'    Real   Prop.   138, 

Ward.  V,  Audland,  16  M.  &  W.  862,  139;    Wms.   Settlements  223. 

870;  Flory  V.  Drury,  7  Ex.   581,    583;  '*In  respect  to  dealings  with  chattel 

Lunn  V,  Thornton,  i   C.  B.  379,  381,  interests,  there   is    an   important  dis- 

note;  London  &   Brighton   R.   Co.   v,  tinction  between  executory  devises  and 

Fairchild,  2  M.  &  G.  674, 691;  Douglass  other    executory    limitations.     There 

V.  Douglass,  22  L.  T.  N.  S.  127;  Mar-  may  be  an  executory  devise  of  a  chattel 

tin  V.  Reed,  131  L.  &  C.  P.   126,    127;  real,    or  term  of  years,  whereby   the 

Wilbraham  7^  Snow,  2   Wms.   Saund.  legal  estate  in  the  term  may  be  given 

476;  Winter  v.  Winter,  4  L.  T.  N.  S.  to  one  for  life,  with  a  quasi  remainder 

639;  9  W.  R.  747.  over  to  another  person,   which,  when 

4.  Gray*s  Perp.  ^  77;  Abbott,  C.  J.,  in  it  becomes  executed  in  possession   by 

Irons  V,  Smallpiece,  2  B.  &  Aid.  552.  the    determination    of    the  precedent 

See  Gifts,   vol.  8,   p.  1331;   Tankms  life  estate,  will  carry  with  it  the  legal 

V.  Pooley,  3  Keb.  683.  estate  for  the   residue    of   the    term. 

6.  Young  V.  Young,  80  N.  Y.  422;  (Mathew  Manning^s  Case,  8   Rep.  94; 

Withers   vi  Weaver,   10  Pa.   St.  391;  Lampet*s  Case,  10  Rep.  46;   Fearne's 

Jaggers  v.Estes,  2  Strobh.  £q.  (S.  Car.)  Cont.  Rem.  401,  4.)     Such  a  limitation 

143*37^*  397*     M'Ginney   v.  Wallace,  of  the  legal  estate  in  a  term  is  not  pos- 

Riley  (S.  Car.)  290;   Pitts  v,  Manguin,  sible  in  a  deed;   because  such  limita- 

2  Bailey  (S.  Car.)  588.  tions  in  a  deed  can  be  effected  only  by 
In  Young  v.  Young,  80   N.   Y.  436,  the  medium  of  the  Statute  of  Uses,  and 

the  court  by  Rapallo,  J.,  said:  **Such  no  use  of  a  chattel  interest  in  esse,  as 
a  transaction  amounts  only  to  a  prom-  distinguished  from  a  chattel  interest  to 
Ise  to  make  a  gift,  which  is  nudum  be  carved  de  novo  out  of  a  freehold 
factum.  (Pitts  z/.  Mangum,  2  Bailey  can  be  executed  into  a  legal  estate  by 
(S.  Car.)  588.)  There  must  be  a  de-  the  statute.  Such  a  use  of  a  chattel 
livery  of  possession  with  a  view  to  pass  interest  in  csse^  if  declared  in  a  deed, 
a  present  right  of  property.  'Any  gift  not  being  executed  by  the  statute,  can 
of  chattels  which  expressly  reserves  the  take  effect  only  as  a  use  apart  from  the 
use  of  the  property  to  the  donor  for  a  statute ;  that  is  to  say  as  a  trust.  Ac- 
certain  period,  or  (as  commonlj'  ap-  cordingly,  settlements  of  chattel  inter- 
pears  in  the  cases  which  the  courts  ests,  when  effected  by  deed,  are  neces- 
nave  had  occasion  to  pass  upon)  as  sarily  effected  by  settling  the  trust  of 
long  as  the  donor  shall  live,is  ineffectual.'  them."    Challis^  Real  Prop.  138,  139. 
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or  other  personal  property,^  and  as  at  common  law  a  limi- 
tation to  two  or  more  in  succession  confers  an  absolute  inter- 
est on  the  first  taker,  such  limitations  inter  vivos  can  onlv  be 
sustained  in  equity  when  the  legal  title  is  vested  in  trustees.^   In 

But  there  would  seem  to  be  no  ob-  stitution   of  a    term    after  an  estate 

jection  to  raising  a  term   through  the  for  life,  by  cleed  or  will.'    It  was  a 

medium  of  the  Statute  of  Uses  out  of  mere  poesibility.    It  was  void,  from 

a  freehold  estate.    Gray*s  Perp.,  ^  73,  the    uncertainty    of    commencement, 

note  (1).  There  was  no  particular  estate.    The 

1.  Gray's  Perp.,  ^  79.  eift  of  a  term  (like  any  other  chattel) 

3.  Fearne's  Cont.  Rem.  401,  403;  2  for  an  hour  was  good  forever.    The 

Wash.  Real   Prop.  (5th  ed.)  676,  677;  objections  were  subtle  and  artificial. 

Wilson  on  Springing  Uses    27,  45;    2  Wb^  long  and  beneficial  terms  came 

Prest.  Abst.  5;  Wms.  Settlements' 323;  into   use,  the    convenience  of  fami- 

Challis'   Real  Prop.  138,  139;    Gray's  lies  required  that  they  might  be  set- 

Perp.,  (  78;  Oakes  v.  Chalfont,  Poll,  tied  upon  a  child,  after  the  death  of  a 

38;  Higgins  V.  Dowber,   i    P.    Wms.  parent.    Such   limitations  were  soon 

508,518;  Cadogan  v,  Keniiet,  Cowp.  allowed  to  be  created   by  will;  and 

432.  the  old  objections  were  removed,  by 

** Leaseholds  for  years  are  not  changing  the  name  from  remainders 
within  the  Statute  of  Uses.  They  are  to  executory  devises.  The  same  rea- 
even  incapable  at  law  of  being  conveyed  son  required  that  such  limitations 
so  as  to  vest  them  in  a  person  for  his  might  be  created  by  deed ;  as  for  in- 
life;  and  afler  his  decease  in  another  stance  marriage-settlements  to  an- 
peraon  absolutely.  This  may  be  done  swer  the  agreement  of  parties,  and 
by  will  by  way  of  executory  bequest;  exigencies  of  families.  Therefore,  to 
but  by  deed  it  cannot.  So  that  the  get  out  of  the  literal  authority  of  old 
only  way  by  which  land  held  for  a  long  cases,  an  ingenious  distinction  was  in- 
term  of  years  can  be  vested  beneficially  vented :  a  remainder  might  be  limited 
in  A  for  his  life  with  remainder  to  B  for  the  residue  of  the  years,  but  not 
absolutely,  is  to  assign  it  to  a  trustee  or  for  the  residue  of  the  term.  .  .  . 
trustees  in  trust  fur  A  for  his  life,  and  Limitations  of  terms  are  now  of  gen- 
after  his  decease  in  trust  for  B."  Wms.  eral  use.  Their  bounds  are  settled. 
Settlements  223.  The  rules  concerning  them  are  certain 

In  Wright  v,  Cartwright,   1    Burr,  and  established.     When  they  came  to 

282  E  P  being  seised  in  fee,  demised  be  allowed  by  will,  or  by  declaration 

on  the  fifth  of  October,  1676,  by  deed,  of  trust,  the  substantial  reason  was  the 

(viz.,  by  indenture  of  lease  between  same  for  allowing  them  by  deed.    A 

him  and  E  C)   to  the  said  E  C  for  strained  construction  should  not  be 

ninety -nine  years,  if^she  should  so  long  made  to  overturn  the  lawful  intent  of 

live ;  and  after  her  death,  if  she  hap-  the  parties.    It  was  lawful  to  secure 

pen  to  die  within  the  said  term,  the  this  lease  for  the  benefit  of  the  mother 

remainder  thereof  to  R  C,  her  oldest  during    her    life,  and    afterwards  by 

son,  for  and  during  the  residue  of  the  way  of  provision  for  her  son.    All  the 

said  term,  yielding  and  paying,  etc.     E  parties  undoubtedly  intended  it" 

C  entered  and  was  possessed.      She  This  case  is  of  interest  since  upon 

died  in  1694,  whereupon  R  C  entered  the  theory   that  Lord   Mansfield  in  it 

and  was  possessed  till  he  died  in  1753.  decided  that  a  valid  remainder  in  chat* 

The  lessor  of  the  plaintiff  was  heir-at-  tels  real  might  be  created   by  deed, 

law  to  E  P,  the  lessor.    The  defend-  without  the  intervention  of  trustees  is 

ant  was  the  personal  representative  of  based   the   prevalent  doctrine    in   the 

R  C.    The  question  was  whether  the  United  States  referred  to  in  the  text  It 

term  existed ;  that  is,  whether  it  con-  should  be  observed  that  while  the  dicta 

tinned  beyond  the  life  of  E  C.    Lord  went  to  that  extent  the  point  actually 

Mansfield  sustained  the  gift  over  on  decided  djd  not.    Moreover,  his  attcn- 

the  ground  that  it  was  a  devise  of  the  tion  does  not  seem  to  have  been  called 

residue  of  the  years  and  not  of  the  to  the  necessity  for  the  intervention  of 

term,  but  in  the  course  of  his  opin-  trustees. 

ion  said :    "The  pld  cases  held  *that  The  tenant  for  life  of  chattels  per- 

there  could  be  no  remainder  or  sub-  sonal  whether  the  interest  be  acquired 
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the  United  States,  the  weight  of  authority  sustains  the  position 
that  future  limitations  of  chattels  real  or  personal  may  be  created 
by  deed  as  well  as  by  will,  without  the  intervention  of  trustees, 
and  that  under  such  limitations  both  the  life  legatee  and  the 
ulterior  legatee  take  legal  as  distinguished  from  equitable  inter- 
ests.*    A  future  limitation  over  after  a  parol  gift  is  void.* 

under  a  will  or  under  settlement  cannot  while  the  point  was  not  expressly  de- 
pawn  them  so  as  to  bind  those  entitled  cided,  the  validity  of  executory  limita- 
to  the  ulterior  executory  interest.  Wil-  tions  of  personalty  created  by  deed 
son  on  Springing  Uses  46,  citinfr  Hoare  without  the  intervention  of  trustees  was 
V.  Parker,  i  Bro.  C.  C.  578;  Maccles-  considered  doubtful:  Welsch  v.  Bell- 
field  V.  Davis,  3  Ves.  &  Bea.  18.  vtlle  Sav.  Bank,  94  111.  205;  Young  v. 

In  such  case  it  seems  that  the  tnis-  Young.  80  N.  Y.440;  State  v.  Savin,  4 

tees  can  either  maintain  trover  or  re*  Harr.  (Del.)  56,  note;  Belty  v,   Moore, 

cover  the  specific    chattel    bv  bill  in  i  Dana  (Ky.)  237. 

equity.     Macclesfield  v,  Davfs,  3  Ves.  In  Wilson  v,  Cockrill,  8  Mo.  7,  and 

&  Bea.  18.  Keen  v,  Malley,  3  Bibb  (Ky.),  it  seems 

1.  Gray's  Perp.,  §§76,91 ;  Colberth  v,  to  have  been  thouf^ht  that  such  limita- 

Smlth,  69  Md.  450;  Tucker  v.  Stevens,  tions  were  permitted  at  common  law. 

4  Desaus.  (S.  Car.)  ^3^;  McCall  v.  As  this  appears  to  be  an  error  due  to 
Lewis.  I  Strobh.  (S.  Car.)  442;  Nix  v.  dicta  of  Lord  Mansfield,  in  Wright  v. 
Ray,  5  Rich.  (S.  Car.)  423;  Long-*  Cartwright,  x  Burr.  282,  it  may  be  ques- 
worthy  v.  Chad  wick,  13  Conn.  42;  Wil-  tioned  how  far  these  cases  can  be  relied 
liambon  x\  Mason,  23  Ala.  488;  Price  v»  upon. 

Talley,  18  Ala.  21;  Jones   v.   Hoskins,  In   this  condition  of  the  authorities 

iS  Ala.  489;  Lyde  v,  Taylor,   17  Ala.  it  is  submitted  that  unless  the  practi- 

270;  McCall  V.  Lee,  120  \\\.  268;  Keen  tioner  can  put  his  hand  upon  a  decision 

T».  Macey,  3  Bibb  (Ky.)  39;  Bradley  v,  in  his  own  State  sustaining  the  creation 

Moftby,  3Call  (Va.)  50;  liigginbottham  of  executory  limitations  of  personalty 

V.  Rucker,  2  Call  (Va.)  313;  Horn  v,  by  deed  without    the    intervention  of 

Gartman,  i  Fla.63;  Harris  v.  McLaran,  trustees,  the  only  safe  course,  whether 

30  Miss.  568.    Compare  Aikin  v.  Smith,  the   limitation    concern    leaseholds  or 

I  Sneed  (Tenn.)  310;  Owen  v.  Cooper,  chattels  personal,  is  to  vest  the   legal 

46  Ind.  534.  estate  in  trustees  in  the  mode  prescri^d 

Mr.  Graj'  sa^'S  that  in  North  Caro-  by  the  English  cases. 

Una    alone  is  the  opposite   doctrine —  2.  Gray's  Perp.,  ^96;  Kirkpatrick  v. 

f.  e.n  that   the  intervention   of  trustees  Davidson,  2  Kelly  ((^a.)  303;   Dreer  v. 

is  essential  to  the  validity  of  the  gift  Devin,  x  Humph.  (Tenn.)  &\  Fitzhugh 

over — accepted.    Gray's  Perp.,  ^92.  v,  Anderson,  2  Hen.  &  M.  (Va.)   302; 

Hence  in  this  State  if  personal  prop-  Landen  v.  Turner,  11  Leigh  (Va.)  412; 

erty  be  limited  inter  vivos^  without  the  Ragsdale  v,  Norwood,  38  Ala.  21. 

intervention  of  trustees  to   A  for  life,  Mr.  Gray    seems  to  be  of  opinion 

and  upon  A's  death  to  B  or  to  A,  with  an  that  while  a  parol  gitt  to  take  effect  on 

executory  limitation  over  to  B  upon  a  the  death  of  the  donor  is  bad,  because 

definite  failure  of  A's  issue,  the  giit  to  unaccompanied  by  delivery,  the  reason 

B  is   void.     Dowd   v,  Montgomery,  2  is  inapplicable  where  the  parol  gift  of  a 

Car.  Law  Rep.  (N.  Car.)  100;  Smith  v.  personal  chattel  to   A   for   life   with   a 

Tucker,  2  Dev.  (N.'Car.)  541;  Morrow  limitation  over  on  A's  death   to   B,   is 

V,    Williams,    3    Dev.    (N.  Car.)  263;  accompanied  by  delivery  of  the  chattel 

Hunt  V,  Davis,  3  Dev.  &  B.  (N.Car.)  42;  to  A,  and  that  on  principle  the  limitation 

Harrell  v    Davis,  8   Jones    (N.   Car.)  over  should    be   good.     In   the  above 

359.     See  Harrell  v,   Harrell,  5  Jones  cases,  however,  the  gift  over  was  held 

£q.  (N.  Car.)  229;  Lewis  v.  Lewis,    i  void;  but  in  these  cases  the  limitation 

Jones  (N.  Car.)  444;  Taylor  v,  Wilson,  was  verbal.    Whether  or  not  such  limi- 

5  Ired.  (N.  Car.)  214.  tations  if  created  by  writing,  though  not 
The  North  Carolina  courts  presume  under  8eal,wou Id  be  sustained,is  perhaps 

the  law  in  other  States  to  be  the  same,  doubtful.    In    Brummel    v  Barber,  2 

Griffin  v.  Carter,  5  Jones  Eq.  (N.  Car.)  Hill  (S.  Car.)  549,  a  future  limitation 

41J.  of  a  gifl  of  a    personal  chattel,    evi- 

In    the    following    cases,    however,  denced  by  writing,  though  not  under  seal, 
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If  the  gift  to  the  first  taker  is  absolute  in  its  terms,  the  gift 
over  will  be  void  for  repugnancy.*  Hence,  as  the  statute  De  Doni^ 
does  not  apply  to  chattels  real  or  personal,  there  can  be  no  es- 
tate tail  therein,  and  words  which  would  create  an  estate  tail  in 
realty,  create  an  absolute  interest  in  personalty,  and  the  limitation 
over  is  void.*  This  is  equally  true  whether  the  limitation  be  legal 
or  equitable.*  So,  if  the  first  taker  is  given  the  absolute  power  of 
disposition,*  or  if  the  subject-matter  of  the  gift  or  bequest  is 
consumable  in  the  use.® 

It  is  no  more  essential  to  the  validity  of  the  limitation  over, 
that  the  person  to  take  the  remainder  shall  be  in  esse  and  ascertain- 
ed, than  in  the  case  of  corresponding  limitations  of  freehold.'  All 
that  is  required  i&  that  the  ulterior  interest  be  so  limited  as  to 
vest  within  the  time  prescribed  by  the  Rule  against  Perpetuities.* 

Executory  limitations  of  personalty  are  divided  by  Preston 
into  three  kinds : 

1.  Where  a  term  of  years  or  other  personal  estate  is  devised  to 
one  with  a  limitation  over.® 

2.  Where  there  is  a  complete  disposition  of  the  property,  and 
there  is  a  substitution  of  another  person  to  take  in  some  event 
which  is  to  defeat  or  abridge  the  former  gift.*®    The  distinction 

was  sustained,  and   Mr.  Graj*,  Perp.,  ^  molding  the  limitations  to  effect  the 

96  thinks  this  the  sounder  doctrine.   In  evident  purpose  of  the  parties.     Wilson 

this    case,  however,  it  should  be  ob-  Springing  Uses  go ;  Duke  of  Newcastle 

served  that  the  dicta  go  to  the    full  xk  Countess  of  Lincoln,  3  Ves.  Jr.  387. 

length  of  holding  that  the  ulterior  limit-  See   Issue,  vol.  11,  p.  877,  note;  also 

ation  is  good  even  if  created  verbally.  Wills. 

1.  Merrill  v.  Emerjr,  10  Pick.  (Mass.)  4.  Gray's  Perp.,  §  75 ;   Bronneker  r- 
512.  Bagot,  I  Mer,  271. 

2.  13  Edw.  I.  5.  See  iVi/ra,    this  title,  J  II,  5,  /. 
8.  Wash.  Real   Prop.   (5th  ed.)  786,        6.  i  Jarman  on  Wills  (5th  ed.)  *504. 

789;  Gray's  Perp.,  ^  75;  Fearne's  Cont.  The  same  rule    applies   where  the 

Kem.  461,  463;  2  Rop.  Leg.   (2d  ed.)  use  only  of  the  property  is  given  when 

793;  Burt.  Real  Prop.,    §§   948,    956;  from  its  nature,  its  use  is  its  consump- 

Lewis*  Perp.   34;  6  Cruise   Dig.  396;  tion.    Randall  v,  Russell,  3  Mer.  194; 

Watk.    Conv.    200,   Coventry's   note;  Gillespie  r.  Miller,  5  Johns.   (N.  Y.) 

Levethorpe  v.  Ashbie,  1  Roll.  Abr.  381;  21. 

Doe  d.   Lyde  v,    Lyde,    i  T.  R.  593;  For  other  authorities  on  the  ques- 

Bronckner  V.  Bagot,  I  Mer.  271;  Kirk-  tion  of  goods  consumable  in  the   use, 

Patrick  v.  Kilpatrick,  13  Ves.  484 ;  Lo-  as  well  as  the  extent  to  which  the  prin- 

vies' Case,  10  Rep.  87;   Hall  v.  Priest,  ciple  applies  to  gifts  of  stock  in  trade, 

6  Gray  (Mass.)  22;  Powell  v.  Glenn,  21  see  Legacies  and.  Devises,  vol.    13, 

Ala.  458;  Powell  v.  Brandon,  24   Miss.  p.  208. 

343.  7.  2  Wash.  Real  Prop.,  *378 ;  Wilson's 

As  to  the  modification  of  the  princi-  Springing  Uses    27;   Amner  v,   Lod- 

le  in  the  case  of  the  word   issue,  see  dington,  i  Rolle  Al>r.6i2;  6  Cruise  Dig. 

ssuE,  vol.  1 1,  p.  877,  €i  seq,  394.    Earlier  English  cases  held  other- 

The  principle  is  equally  true  whether  wise.    Goring    v,    Beckerstaffe,  PolL 

the  limitation  be  by  deed  or  will.    Wil-  31;  Sackville  f.  Dobson,  Cas.  Ch.   33. 

son.    Springing   Uses    87;   Bullock  v,  8   See  Perpetuities.     The    time 

Knight,  I  Ch.  Cas.  265;  2  Ch.  Cas.  114;  prescribed  varies  in  different  States, 

Webb  V,  Webb,  i  P.  W.  132.  and  local  statutes  should  be  consulted. 

The  only  exception  appears  to  be  in  9.  2  Prest.  Abst.  143. 

the  construction  of  executory  trusts,  10.  **The  second  sort  is  where  there 

when  the  court  assumes  the  power  of  is  a  complete  disposition  of  the  term 
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between  these  two  subdivisions  is  manifestly  analogous  to  that 
which  exists  between  a  remainder  and  a  conditional  limitation^  in 
limitations  of  freehold. 

3.  Where  there  is  a  substantive  and  independent  limitation  to 
wait  for  effect  till  the  termination  of  a  life  or  lives  in  being  or  till 
a  contingency,  in  some  manner  connected  with  that  event  simply 
or  with  that  event  attended  with  a  failure  of  issue  at  that  time 
or  any  given  period,  as  a  bequest  to  A  after  the  death  of  B  to 
whom  no  interest  is  given.* 

Of  all  future  interests  arising  from  dispositions  of  chattels  real 
or  personal,  it  should  be  observed  that  none  give  a  remainder  in 
the  proper  sense  of  that  term.  They  give  interests  which  are 
only  in  the  nature  of  remainders.  Even  in  those  instances  in 
^hich  one  limitation  is  to  wait  for  effect  till  the  interest  created 
by  another  is  determined,  as  to  A  for  life  and  after  his  death  to 
B,  B  has  not  any  remainder  properly  so  termed  ;  the  whole  estate 
is  in  A  till  his  interest  determines  by  his  death.^ 

(i)  Conditions, — A  condition  may  be  attached  to  an  under 
lease,  on  breach  of  which  it  may  be  determined  without  entry,' 
and  the  entire  term  may  be  assigned  subject  to  a  condition  of 
which  the  assignor  may  take  advantage,  although  he  has  no  rever- 
sion.'*    Chattels  personal  also  may  be  granted  on  condition,  and 

or  property;  and  there  is  a  substitu-  osition,  and  descriptive  of  executory 
,tion  of  another  person  to  take  in  some  bequest,  are  to  be  found  in 
event  which  is  to  defeat  or  abridge  books  which  treat  on  the  subject 
the  former  gift.  This  secondary  dis-  of  executory  devise,  and  are  referred 
position  does  not  operate  by  way  of  to  this  learning.  The  only  doubt 
remainder,  and  in  a  deed  would  not,  which  can  be  raised  of  their  coming 
except  by  way  of  trust,  be  allowed  to  fully  within  the  definition  of  an  execu- 
have  effect.  In  wills  it  is  permitted  tory  bequest  is,  that  perhaps  they  are 
to  be  valid  in  favor  of  the  testator's  good  at  the  common  law.  But  the  ex- 
intention,  and  that  his  will  may  not  ample  of  a  bequest  of  a  term  to  A, 
be  disappointed.  Perhaps  it  may  be  after  the  death  of  B,  to  whom  no  inter- 
said  that  this  sort  of  bequest  is  the  est  is  given,  seems  fully  to  establish 
same  in  principle  with  the  sort  first  this  third  species  or  variety,  for  such  a 
mentioned.  It  differs  materially  in  gift  would  not  be  good  if  found  in  a 
circumstances;  and  this  difference  is  a  grant  at  the  common  law.  Jermyn  v, 
sufficient  inducement  for  pointing  to  Orchard,  Show.  Par.  Cas  199."  2  Prest. 
the  distinction;  urging  it  as  falling  un-  Abst.  144. 

der  another  class,  though  clearly  to  be  Preston  in    the  above  subdivisions 

referred  to  the  same  origin.     Between  only  speaks  of  executory  bequests,  but  it 

these  two  classes  of  gift  there  is  as  much  is  conceived  the  classification  is  equally 

diversity  as  there  is  between  the  several  applicable  to  limitations    by  way  of 

sorts  of  executory  devises  of  freehold  use. 

interests,     which     Mr.    Fearne     has  2.  2  Prest.  Abst.  144,  ci7/if>^  Lam  pet's 

noticed.    They  are  all   branches  from  Case,  10  Rep.  46;    Manning's  Case,  8 

the  same  root,  and  differ  only  in  their  Rep.    95.     Compare  Smith's  Ex.  Int. 

ramifications."    2  Pres.  Abst.  142,  143.  (168. 

1.  a  Prest.  Abst.  144.  This  is  merely  the  common-law  view 

**At  least,  unless  this  instance  be  an  which,  as  already  stated  in  the  above 

example  of  an  executory  bequest,  it  in-  section,  has  been   modified    in   many 

volves  all  the  learning  on  the  subject.  States  by  holding  both  A  and   B  enti- 

as  to   the   creation  and   qualification  tied  to  legal  remedies, 

of    such     interests.        Numerous    in-  S.  Gray's  Perp.,  §  72. 

stances,  fully  exemplifying  the  prop-  4.  In    Doe  d.  Freeman  v,  Bateman, 

937 


ftzeoatory  Intarwti.  REMAINDERS.    InddBiiti  ud  GhancUrMti. 

upon  breach  the  grantor  can  revest  the  property  in  himself  with- 
out redelivery.* 

(2)  Reversiofiary  Interests  in  Chattels. — See  REVERSIONS. 

5.  Inoidentfl  and  Charaoteriitics— a.  Acceleration  of  Execu- 
tory Interests.* — An  executory  interest  limited  after  a  preced- 
ing estate,  which  fails  altogether,  as  where  the  first  devisee  dies 
in  the  lifetime  of  the  testator,  is  thereby  accelerated  and  takes 
its  place,^  unless  the  event  upon  which  the  estate  is  to  shift 

2  B.  &  Aid.  168,  Abbott,  C.  J.,  said  although  this  U  regulaiij  true,  jet  it 
**The  single  question  of  law  was  this,  faileth  in  many  cases,  and  one  of  the 
whether  a  lessee  for  years,  having  cases  of  failure  is  that  of  a  feoffment  in 
made  a  conveyance  operating  as  an  as-  fee  upon  condition,  made  by  a  man 
signment  of  his  whole  interest  in  the  seised  in  right  of  his  wife.  The  feoffor 
land,  containing  a  covenant  on  the  part  dieth,  and  the  condition  is  broken.  The 
of  the  assignee  not  to  open  a  public  heir  of  the  feoffor  shall  enter;  yet  the 
house  on  the  demised  premises  without  heir  at  the  time  of  his  entry  hath  no  re- 
license,  and  containing  also  a  clause  of  version,  and  after  the  entry  his  estate 
re-entry  on  breach  of  the  covenant,  doth  vanish,  and  presently  the  estate  is 
could  upon  an  actual  breach  thereof  vested  in  the  wife.  For  these  reasons, 
enter  upon  the  land  and  avoid  his  con-  we  think  the  defendant  was  entitled  to 
veyance.  Or,  in  other  words,  whether,  the  verdict,  and  the  fostea  must  be 
if  an  assignment  of  a  term  of  years  be  delivered  to  him.*' 
made  upon  a  condition,  the  assignment  1.  Gray's  Perp.,  ^%  72,  78. 
shall  be  absolute,  and  the  condition  8.  As  to  acceleration  of  Quasi  Re- 
void.  No  question  arose  as  to  the  ca-  mainders,  see  supra^  this  title,  §  I,  5. 
pacity  of  a  real  or  personal  represent-  8.  2  Wash.  Real  Prop.  (5th  ed.)  757; 
ative  to  make  t'he  entry;  for  the  entry  Avelyn  v.  Wand,  1  Ves.  St.  420;  Bul- 
was  made  by  the  assignor  himself.  The  lock  v.  Bennett,  31  Eng.  L.  &  Cq.  463; 
only  argument  adduced  against  the  Mathis  v.  Hammond,  6  Rich.  Eq.  (S.* 
right  of  entry  or  validttj'  of  the  condi-  Car.)  121.  The  first  estate  is  consid- 
tion  was,  that  an  entry  must  always  be  ered  in  such  case  only  as  a  preceding 
made  by  a  person  entitled  to  the  re-  limitation,  and  not  as  a  preceding 
version,  and  by  no  other;  and  conse-  condition  to  give  effect  to  the  subse- 
quently that  as  the  original  termor  had  quent  limitation.  6  Cruise  Dig.  412- 
in  this  case,  by  the  deed  of  assignment,  413.  See  Jarman  on  Wills  (5th  ed.)  S57- 
parted  with  his  whole  estate,  and  no  076;  Feame's  Cont.  Rem.  507-511; 
reversion  was  left  to  him,  he  could  not  Smith's  Ex.  Int.,  }  671;  Meadows  v, 
enter.  And,  to  be  sure,  if  the  premises  Parry,  i  Ves-  &  B.  123;  Murry  f. 
here  assumed  be  true,  the  conclusion  is  Jones,  3  Ves.  &  B.  313;  McKinnon  v. 
properly  drawn.  But  we  think  the  Sewell,  2  M.  &  K.  202;  McKinnon  v. 
premises  from  which  the  conclusion  Peach,  2  Kee.  555;  Wilson  v.  Mount,  2 
was  drawn  are  untrue.  And  that  they  Beav.  397;  Saiiter  v.  Mueller,  4  Dem. 
are  untrue  is  manifest  from  the  familiar  (N.  Y.)  389;  Den  v.  Hanee,  ix  N.  J. 
case  put  in  Litt.,  ^  325,  of  a  feoffment  L.  244.  Thus  where  there  was  a  de- 
in  fee  rendering  rent,  with  a  clause  of  vise  to  A  for  life,  remainder  to  B  in 
re-entry,  if  the  rent  be  unpaid;  in  which  fee  with  a  gift  over,  if  B  died  without 
case  it  is  said  the  feoffor  or  his  heirs  "lawful  child,"  and  B  died  in  the  life- 
may  enter  for  the  condition  broken.  In  time  T)f  a  testator,  never  having  had  a 
this  case  the  feoffor  has  no  reversion;  child,  the  gift  over  took  effect  as  though 
the  lands  are  not,  nor  since  the  statute  there  had  been  no  limitation  to  B. 
of  J^tfia  Emptores.  can  be  holden  of  Mathis  v.  Hammond,  6  Rich.  Eq.  (S. 
him,  but  must  be  holden  of  the  superior  Car.)  X2i.  So  a  gift  over  on  death  or 
lord  of  the  fee.  Another  instance  is  marriage  of  a  widow  has  been  held  to 
also  mentioned  in  Lord  Coke*s  com-  take  effect  on  testator's  death,  if  she 
mentary  upon  this  section  (Co.  Litt,  fo.  marry  in  his  lifetime.  Bullock  v. 
202).  According  to  the  text  of  Littleton,  Bennett,  31  Eng.  L.  &  Eq.  463;  so  if  the 
the  party  making  the  entrj*  shall  have  prior  limitation  be  void.  Burbank  v. 
and  hold  the  land  in  his  former  estate;  Whitney,  24  Pick.  (Mass.)  146. 
but     according    to    the     commentary.  In    Avelyn  v.  Ward,  i  Ves.  Sr.  4191 
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land  was  devised  to  A  and  his  heirs,  on  livered  by  Lee,  chief  justice,  was  that 

condition  that  within  three  monthx  af-  the    limitation   over    was    good.    See 

ter  testator's  decease  he  would  execute  also  Gulliver  v.  Wicket,  i  Wils.  105. 

a  general  release  of  all  demands  against  So  in  Stratham   v.  Bell.  Cowp'.  40, 

the  estate,  but  if  he  should  neglect  to  where  a  testator  reciting  that  his  wife 

S've  such  release,   the  said  devise  to  was   pregnant,    devised      that    if  she 

TO  should  be  null  and  void  to  all  in-  brought  forth  a  son  then  that  he  should 

tents,  and  in  such  case  he  devised  the  inherit    his    estate;  but    if  a  daughter, 

land  to  B.  A  died  in  the  lifetime  of  the  then  one   moiety  to   his  wife,  and  the 

testator.    Held^  that  the  gift  over  took  other  to  his  two  daughters  (he  had  one 

effect    on  the    testator's    death,    Lord  daughter    then  living)  at  twenty-one. 

Hardwicke    saying:      **The    question  If  either  died  before  that  time,  the  sur- 

will  very  much  turn  on  this:  whether  vivorto  have  her  sister's  share;  if  both 

this  devise  over  is  to   be  considered,  died  before  that  time,  then  both  shares 

and   the    contingency  on   which  it  is  to  his  wife  and  her  heirs.    *The  wife 

given,  as  a  strict    condition   or  con-  was  not  emciente^  and  the  other  daugh- 

ditional  limitation;  for  if  the  former,  it  ter  dying  under  twenty -one,  the  wife 

would  be  very  difficult  to  maintain  that  was  held  to  be  entitled  to  the  whole, 

the  second  devisee  could  have  the    es>  In  Doe  d.  Wells  v,  Scott.  3  M.  &  S. 

tate  but  upon  a  strict  breach  or  non-  300,  the  devise  was  to  J  M  and  his  heirs, 

performance.    If    the    condition   had  provided  that  within  six  months  after 

been  performed,  or  it  became  impossi-  testatrix's  decease,  he  assured  a  certain 

ble  by  act  of  God,  that  cannot  be;  but  estate  to   R   M   and   his  children,  as 

if  it  be  a  conditional  limitation,  the  con-  therein  mentioned.    J   M  died  in   the 

sideration  is  different;  and  I  know  no  testatrix's  lifetime,  as  did  R  M,  without 

case  of  a  remainder  or  conditional  lim-  children,  and  it  was,  in   the  discussion 

itation  over  of  a  real  estate,  whether  by  of  another  question,   assumed   by   the 

way  of  particular  estate  so  as   to   leave  court,  that  if  J  M  had  died  before,  and 

a  proper  remainder,  or  to  defeat  an  ab-  R    M    had  survived   the    testatrix,   he 

solute  fee  before  by  a  conditional  limit-  would  have  taken  as  if  there   had  been 

ation,  but  if  the  precedent  limitation,  no  precedent  devise   to  J  M,  or  he  had 

by   what  means  soever,  is  out  of  the  survived  the  testatrix,  and  failed  to  per- 

case,  the  subsequent   limitation   takes  form  the  condition, 

place;  and    I  am  of  opinion  this  must  Fonnereau  ?'.  Fonnereau,  3  Atk.  315, 

be  so  construed."  and  Meadows  v.  Parry,  i    Ves.  &  Bea. 

So  in   Scatterwood  t/.  Edge,  i   Salk.  124,  are  both  instances  of  the  applica- 

229,  where  there  was  a  devise  to  trustees  tion  of  the   principle,  in   the  common 

for  eleven  years,  remainder  to  the  sons  case  of  a  bequest  to  persons  (children, 

of  B  successively  in  tail  male,  provided  for  instance)  not  in  esse,  with  a  bequest 

they  should  take  the  testator's  surname,  over  in   case   they   die  under  age,  but 

and  in  case  they  refused,  or  died   with-  not  providing  in  terms  for  the  contin- 

out  issue,  remainder  to  the  first  son   of  gency  of  such  children  never  coming 

C.    The  first  devise  failed,  B  having  no  into  existence.    The  latter  event  hap- 

son,  but  it  was  held  that  the   limitation  pened,  but  the  bequests  over  were  sus- 

to  the  son  of  C  took  effect.      In  Jones  tained  and  the  same  rule,  of   course, 

V.  Westcomb,  Pre.  Ch.  316;  i  Eq.  Ca.  applied   where  the  child,  whose  death 

Ab.  245,  pi.  10,  A,  possessed  of  a  term,  under  a  certain  age  was  the  event  on 

bequeathed  it  to  his  wife  for    life,    and,  which  the  property  was  to  go  over,  was 

after  her  death,  to  the    child    she  was  still-born.     See  Foster  v.  Cook,  3  B.  C. 

then  (1. «.,  at   the   making  of  the  will)  C.  347.    From  the  above  cases  Jarman 

enciente  vrith,  and  if  such  child   should  deduces    the    following    propositions: 

die  before  the  age  of  twenty -one,  then  "First,    that   wherever    an    executory 

one- third  part  to  his  wife,  and  the  other  limitation  is   limited  on   the  failure  of 

two-thirds  to  other  persons.'    Held,  by  the  preceding  devisee  to  do  certain  acts; 

Lord  Harcourt  that  although  the  wi/e  after  the  testator's  decease,  it  will  not 

was  not  enctente    the    gifts  over    were  be  defeated  by  the  death  of  such  devisee 

good.     In  such  a    case,    another  child  in    the    testator's   lifetime.    Secondly, 

afterwards  coming  into  existence  is  ex-  that  where  an  estate  is  limited  to  a  per- 

cluded.     Foster  7'.  Cook,  3  B.  C.C.  347.  son  not  in  esse,  with  a  limitation  over 

The  same  question  came    before   the  in  case  he  omit  to  do  certain  acts,  or  in 

court  of  King's  Bench   in  Andrews  r.  the  event  of  his  dj'ing  under  twenty- 

Fulham,  2   Str.  1092,  cited  i  Ves.   Sr.  one,  or  without  issue,  the  devise  over 

421,  and  the  opinion  of  the  court  de-  will  take  effect,  though   the  preceding 
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from  the  first  devisee  be  such  as  may  happen  as  well  in  the  life 
of  the  testator  as  afterwards,  and  the  first  devise  lapse  by  the 

devisee  never  come  into  existence.'*    i  it  is  quite  clear  that  my  having  one 

Powell  on  Devises  (3rd  ed.)t  *I96,  *i99»  child  is  no  part  of  the  condition,  on 

note  by  Jarman.  which  the  supposed  consequence  is  to 

out  Oyer  In  Case  Prior  Legatee  Die  depend.      My  having  one  child  of  my 
Haying  but  One  Clilld. — Upon  the  same  own  w^ould  rather  be  an  obstacle,  then 
principle  a  bequest  over  in  the  event  of  an  inducement  to  the  making  a  provi- 
the  prior  legatee  having  but  one  child,  sion  for  the  children  of  another  person, 
lias  been  held  to  extend  to  the  event  of  The  case  I  guard  against  is  the  having 
her  not  having  anv  child,     i  Powell  on  a  plurality  of  children;  and  it  is  only 
Devises  199,  note  by  Jarman.     A  testa-  the  existence  of  two  or  more  that  can 
trix,  after  bequeathing  the  residue  of  her  constitute  a  failure  of  the  condition  on 
personal  property  to  her  daughters  and  which  the   intended  provision  of    my 
younger  sons,  provided  that  In  case  she  brother^s  children  was  to  depend.    The 
should  have  but  one  child  living  at  the  plain  sense  of  the  proposition  is,  that 
time  of  her  decease,  or    in  case  she  unless  I  have  more  than  one  the  pro- 
should  have  two  or  more  sons,  and  no  vision  shall  be  made." 
daughter  or  daughters    living  at  the  Exception — ^Bemotenees. —  When    an 
time  of  her  decease,  and  all  of  them,  executory*  limitation  is  too  remote,  all 
but  one,  should  depart  this  life  under  subsequent    interests    limited     thereon 
the  age  of  twenty-one  years,  or  in  case  are  also  too  remote,  they  fail.  Fearne's 
she  should  have  two  or  more  daugh-  Cont.  Rem.  307,   note   (k);  Proctor  v. 
ters  and  no  son  or  sons  living  at  the  Bishop  of  Bath  and  Wells,  2  H.  Bl.  358; 
tim::   of  her  decease,   and  all  of  them  Routledge   v.    Donill,  2  Ves.   J.   356. 
but  one  should  depart  this  life  under  Compare  Graj^'s    Perp.,  §  251,  et  seq. 
twenty -one   and  without   having  been  See,  infra^  this  title,  ^  II,  5,  e.    **But 
married,  or  in  case  she  should  have  both  if  the  testator    distinctly    makes    his 
sons  and  daughters,  and  all  but  one,  be-  gift  over    to    depend     upon    what    is 
ing  a  son,  should  die  under  twenty-one,  sometimes  called   an  alternative   Con- 
or being  a  daughter  under  that  age  and  tingency,  or  upon  either  of  two  con- 
unmarried,  then    over.    The  testatrix  tingencles,  one  of  which  may  be  too  re- 
died  without  ever  having  had    a  child,  mote  and  the  other  cannot'  be,  its  va- 
Held^  that  the  ulterior  gift,  neverthe-  lidity  depends  upon  the  event ;    or  in 
less,  took  effect.     Murray  v,  Jones,  2  other  words,  if  he  gives  the  estate  ever 
V.  &  B.  313,  Sir  W.  Grant   saying:  on  one  contingency  which  must  happen, 
**At  first   sight,  a  proposition  relative  the  validity  of  the  distinct  gift  over  in 
to  the   having    but     one    child    may  that  event  will  not  be  affected   by  the 
seem  to  include  in  it  and  to  imply   the  consideration  that  upon  a  different  con- 
having  one.     That  is  true,  if  the  propo-  tingency,    which  might  or  might  not 
sition  be  affirmative;  but  bj'  no  means  happen    within    the    lawful    limit,   he 
necessarily'   so,    if  the    proposition   be  makes  a  disposition  of  his  estate  which 
hypothetical,     or     conditional.       The  would  be  void  for  remoteness.     The  au- 
proposition  that  A  has  but  one  child,  is  thorities  upon    this   point  are    conclu- 
as  much  an  assertion  that  he  has  one.  sive.*'    Jackson    v.   Phillips,    14  Allen 
as  that  he  has  no  more  than  one;   but  (Mass.)  572,  ciV/w^  Longhead  v.  Phelps* 
when  the  having  but  one  is  made  the  2  W,  Bl.  709;  Sugden  v.  Preston,  argu- 
condition    on    which   some   particular  endo  in  Beard  v,  Westcott,  5  B.  &  Aid. 
consequence  is  to  depend,  the  existence  809,  813,814;  Winter    v.    Wraith,    13 
of  one  is  not  required  for  the  fulfill-  Sim.  52 ;  Evcrs  r.  Challis,  7  H.  L..  Cas. 
ment   of  the  condition,  unless  the  con-  ^31;  Armstrong    v,   Armstrong,  14  B. 
sequence  be  relative  to  that  one  sup-  Mon.  (Kt.)  333;    i  Jarman    on    Wills 
posed  child.  244;  Lewis  on  Perp.,  ch.  21;  2    Spence 

As  if  I  say,  that  in  case  I  have  but  on  Eq.  125,  126. 

one  child,  it  shall  have  a  certain  por-  To  justify  such    construction,    how- 

tion,  it  is  in  the   nature   of  the  thing  ever,  it  is  essential  that  both  the  events 

necessary  that  the  child  should  exist,  upon  which  the  estate  is  to    go  over 

to  be  entitled  to  the  portion;  but  if  I  should  be   expresslj'  set  forth,   neither 

say,  that  in  case  I  shall  have  but  one  can  be  implied.    Evers  v.  Challis,  7  H. 

child  of  my  own,  I  will  make  a  pro-  L.   Cas.   531,  stated   supra,  this   title, 

vision  for  the  children  of  my  brother,  §  II,  3,  note. 
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death  of  the  devisee  in  his  lifetime,  under  circumstances  which 
had  they  happened  after  his  decease,  would  have  vested  the 
property  in  the  first  devisee  to  the  exclusion  of  the  substituted 
devisee,  in  which  case  the  executory  limitation  is  defeated,  though 
the  precedent  limitation  is  out  of  the  case.^     On  the  other  hand,. 

1.  Powell  on   Devises   (3d  ed.)  300,  case  from  chancery  certified  the  same 

note  bj  Tarman;  Mathisr.  Hammond,  opinion. 
6  Rich.  Eq.  (S.  Car.)  127.  But  though  it  has   been  suggested 

**Thus,  where  the  devisor  devised  in  that  these  decisions  are  referable 
trust  for  and  to  the  use  of  his  daughter,  to  the  principle,  upon  which  the  case 
Sarah,  her  heirs  and  assigns,  but  in  case  of  Williams  7^  Chitty,  3  Yes.  549,  has- 
of  her  decease  under  twenty  one  and  been  distinguished  from  Avelyn  x\ 
unmarried  in  trust  and  to  the  use  of  his  Ward,  1  Yes.  420,  and  that  tine  of  cases,, 
daughter  Elizabeth,  her  heirs  and  as-  and  as  such  are  perfectly  reconcilable 
signs.  Sarah  died  in  the  lifetime  of  with  those  cases;  yet,  it  is  proper  ta 
the  devisor  under  twenty-one,  but  hav-  state,  that  Lord  Thurlow  in  Doo  v» 
ing  been  married.  One  of  the  questions  Brabant,  treated  Calthorpe  v.  Gough,. 
was,  whether,  in  the  events  that  had  on  which  he  founded  his  own  decision,, 
happened,  the  devise  over  to  Elizabeth  as  wholly  inconsistent  with,  and  sub* 
was  good.  Her  counsel  considered  vorsive  of,  the  authority  of  those  cases, 
it  to  be  so  obviously  untenable,  that  he  The  reader  is  therefore  placed  upon 
gave  up  the  point,  and  Lord  Rosslyn  his  guard  against  the  too  hasty  admis* 
seems  to  have  expressed  an  opinion  to  ston  of  a  distinction,  which  either 
the  same  effect.  Williams  v,  Chitty,  3  escaped  the  observation,  or  received 
Yes.  549:  see  also  Miller  v,  Faure,  i  the  disapproval  of  so  high  an  author- 
Yes.  Sr.  85,  which  is  to  the  same  point,  ity.  At  the  same  time  it  must  be 
And  this  principle  appears  to  have  recollected  that  not  only  in  the  case  of 
been  acted  upon  in  two  anterior  cases  Williams  z\  Chitty,  but  also  in  the  late 
of  bequests  of  legacies.  case  of  Humberstone  v.  Stanton,  i  Yes» 

Thus,  in  Calthorpe  v.  Gough,  at  the  &   Bea.  385,  the    principle  of    Lord 
Rolls,   18  Feb.  1789,  cited  3   B.  C.  C.  Thurlow^s  decision  in  Doo  v.  Brabant, 
395,  £10,000  were  given  to  trustees  in  has  been  acted  upon,  without  impugn- 
trust  for  Lady  Gough  for  life;  and  in  ing  the  authority  of  Jones  7*.Westcomb, 
case  she  should  die  in  the  lifetime  of  Avelyn  r.  Ward,  and  that  class  of  cases; 
her  husband,   as  she  should   appoint,  and   Avelyn  x\  Ward   (stated  in  pre- 
and  in  default  of  appointment,  to  her  ceding  note)  was  tacitly  recognized  in 
children,  but  if  she  should  survive  her  Doe  d. Wells  v»  Scott,  3  M.  &  S.  300. 
husband,  then  for  her  absolutely.    She        But  not  only  is  the  distinction  sup- 
survived  her  husband,  and  died  in  the  ported  by  authority,  but  it  is  also  con- 
lifetime  of  the  testator.    The  Master  sistent  with  principle.    A  solid  differ- 
of  the  Rolls  held  the  legacy  lapsed,  and  ence,  it   is  submitted,  exists  between 
the  children  were  not  entitled.  holding  a  devise  limited  to  take  effect 

So  in  Doo  V.  Brabant,  3  B.  C.  C.  on  the  event  of  a  person  not  in  esse 
393,  ±  T.  R.  703,  a  legacy  was  be-  dying  under  twenty- one  to  arise, 
queathed  in  trust  for  A,  until  she  at-  though  such  person  never  come  into 
tained  twenty-one  and  then  to  her  existence,  and  holding  it  to  take  effect 
executors  and  administrators ;  and  in  in  the  event  of  his  being  born,  and  dy- 
case  A  should  die  under  twenty- one,  ing  above  that  age  in  the  lifetime  of 
leaving  any  child  or  children  of  her  the  testatpr.  In  the  former  case,  the 
body,  lawuilly  begotten,  then  in  trust  contingency  of  no  such  person  coming 
for  such  child  or  children;  but  in  case  in  esse,  may  be  considered  as  included 
A  should  die  under  twenty-one  with-  and  implied  in  the  contingency  ex- 
out  leaving  any  child  or  children,  then  pressed ;  but  in  the  latter  the  event  to 
over.  A  attained  the  age  of  twenty-  which  it  would  be  extended,  is  the 
one  and  died  in  the  lifetime  of  the  exact  alternative  of  the  event  provided 
testator,  leaving  children.  Lord  Thur-  for ;  to  hold  the  devise  to  be  good, 
low,  on  the  authority  of  Calthorpe  v,  would  be  to  give  the  estate  to  the 
Gough,  held  that  the  legacy  lapsed,  devisee  in  the  very  event  in  which 
and  the  children  were  not  entitled;  the  testator  has  given  it  to  another, 
and  the  court  of  King's   Bench  on  a  In  the  event  that  had  happened,  the 
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if  the  preceding  estate  once  takes  eflfect,  and  is  afterwards 
determined  in  some  other  way  than  that  expressed,  the  limitation 
over  is  defeated.*  So  if  a  legacy  is  given  to  promote  a  particular 
object,  with  a  gift  over  if  the  legatee  die  before  the  object  is 
completed,  and  the  first  legatee  accomplishes  the  object  and  then 
dies  in  the  lifetime  of  the  testator,  the  ulterior  limitation  is  pre- 
vented from  taking  effect  by  the  very  terms  of  the  bequest.* 

b.  Efffxt  of  Failure  of  Executory  Limitations  Upon 
Prior  Interests. — The  better  opinion  is  that  where  an  execu- 
tory interest  is  limited  after  a  fee  simple  in  realty  or  an  absolute 
interest  in  personalty,  the  prior  interest  becomes  indefeasible,  on 
the  failure  of  the  ulterior  interest,  since  the  prior  interest  is  only 
to  be  defeated  for  the  benefit  of  the  ulterior  interest,  and  tiiat 
purpose  failing  the  original  interest  remains.  Hence  on  princi- 
ple it  would  seem  immaterial  whether  the  ulterior  interest  failed 
because  the  contingency  upon  which  it  was  limited  to  take  effect 
had  not  happened,  or  had  become  impossible,  or  because  the 
ulterior  limitation  itself  was  void  in  its  creation,  or  had  lapsed  by 
the  death  of  the  executory  devisee  in  the  lifetime  of  the  testator.* 

lapsed  devise  must  be  read  as  an  abso-  exception,  however,  exists  in  the  case 

lute  gift.    And  in   exact    accordance  ^  of  a  devise  to  a  widow  for  life  if  she 

with  this  principle,  it  is  clear,  on  the  shall  so  long  continue  a  widow,  and   if 

other  hand,  that  if  property  be  given  she  shall  marry,  over,  in  which  case 

to  a  person   with  a  limitation  over,  if  the    gift  over  takes  efiPect  on   either 

be  die  under  twenty-one  or  any  other  death      or      marriage.      Luxford      v, 

event;  and  he  die  under  the  prescribed  Cheeke,    3     Lev.    125;     Gordon     v. 

age,  or  such  other  event  happen  in  the  Adolphus,  3  B.  P.  C.  Toml.  Ed.  (Sug.) 

lifetime  of  the  testator,  the  devisee,  or  306 ;    Lady    Fry's   Case,  i   Vent.   203. 

the  legatee  over,  is  entitled.    Willing  Compare  Jordan  v,   Holkham,  Amb. 

V,  Banie,  3  P.  W.    113;   Haughton  v,  209;  Sheffield  z\  Orrery,  3  Atk.  284, 

Harrison,    2  Atk.   329.    See  also  Dar-  Compare^  sufray  this   title,  %   I,  3,  <r, 

rell    V,    Molesworth,    2    Vem.     378;  (2),(^). 

Walker  r.  Main,  i  Jac.  &  Walk.  1."  2.  i  Rop.  Leg.   (2d   Am.  ed.)   479; 

I  Jarman*s    Powell  on  Devisees    (3d  Humberstone    7*.   Stanton,   i    Ves.   & 

ed.)  290-202,  n.  (8).  Bea.  385 ;  Mathis  v.  Hammond,  6  Rich. 

1.  I    larman's    Powell    on    Devises  £q.  (S.  Car.).   128.      Compare  Lega- 

(3d    ed.)     202,    note     (8).      Compare  cies  and  Devises,  vol.  13,  p.  99. 

Smithes  Ex.  Int.  §  671,  8.  2  Redfield  on  Wills  (3ded.)  «265; 

Thus  where  the  devise  was  to  A  for  Jackson  r.  Noble,  2  Keen.  590 ;  Pro- 
life,  remainder  to  his  first  and  other  prietors  of  Brattle  Square  Church  r. 
sons  in  tail,  on  condition  that  he  and  Grant,  3  Gray  (Mass.)  142;  Brightman 
his  issue  male  should  assume  a  partic-  v,  Brightman,  100  Mass.  238 ;  Grim- 
ular  name;  and  in  case  he  or  they  re-  ball  x\  Patten, 70  Ala.  626;  Gorham  r. 
fused,  then  that  devise  to  be  void,  and  Betts,  86  Ky.  164;  In  re  New  York 
In  such  case  the  devisor  devised  the  etc.  Co.,  105  N.  Y.  89;  Drummond  v. 
lands  over.  A  complied  with  the  con-  Drummond,  4C.  E.  Green  (N.J.)  234. 
dition,  and  died  without  issue,  and  it  Compare  Pennington  v.  Pennington 
was  held  in  B.  R  on  a  case  from  chan-  (Md.)  17  Atl.  Rep.  329. 
eery,  that  the  limitation  over  did  not  Of  this  opinion  was  Mr.  Jarman  be- 
arise.  Amherst  v.  Darnelly,  8  Vin.  fore  the  decision  in  Poe  r.  Eyre,  5  C. 
Abr.  221,  pi.  21,  and  wnich  was  B.  713,  upon  the  authority  of  Jackson 
affirmed  in  the  Hou^e  of  Lords.  Am-  v.  Noble,  2  Keen  ^90,  fn  regard  to 
herst  T'.  Lytton,  5  B.  P.  C.  Toml.  Ed.  real  estate,  and  Taylor  v.  Landford,  3 
2(;4.  See  McKinnon  v.  Sewell,  2  M.  Ves.  119,  in  regard  to  personalty. 
A  S.  202,  217.  Jarman  on   Wills  (5th  ed.)  •SeS,  *870. 

Gin  Ovtr  on  Ktrrlace  of  Widow.— An  A  testator  left  his  property  to  hit 
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daughter  Jane,  when  she  should  attain  property    was    to    belong      his     son, 

twenty-one,   with  a  gift  over   to  his  or,    in     case    of    the     son's     decease 

nephew  in  the   event  of    her    death  before  her  death,  then  to  the  son's  chil- 

without  leaving   issue.    The  nephew  dren,  it  was  held   by    Lord    Langdale, 

died  before   the   testator.     Held^   that  M.  R.,  that  the  daughter  took  an  abso- 

the  daughter  took  an  absolute  interest,  lute  equitable  estate,  with  an  executory 

Drummond  v,  Drummond,  ii  C.   E.  gift  over  to  the  son  and  his  children, 

Green  (N.J.)   234,  Runyon,  Ch.  say-  and  the  son  having  died  in  the  lifetime 

ing:     "The  gift   to    Jane  was    abso-  of  the  daughter,  leaving  no  child,  it  was 

lute,    subject  to  be  defeated   by    the  further  held  that  the  contingent  execu- 

contingent  executory  gift  over.     She  tory  gift  could  not  take  effect,  and  that 

was      the     primary      object     of    his  the  estate  already  vested  in  the  daugh- 

bounty.    The  provision   made  in   the  ter  could  not  be  devested.     See,  also, 

contingency  of  her  dying  without  leav-  i  Tarman  on  Wills,  483.    *  The  general 

ing  lawful  issue,  was  made  expressly  rule,*  says  Redfield,  *  that  where  the  de- 

for  another  object  of  his  bounty  whom  vise  over  fails,  the  estate  remains  in  the 

he  desired  and  intended  to  bonefit  in  former  taker,  seems  to  be  recognized  as 

that  event.    That  object  had  ceased  to  a  general  principle,  where  the  terms  of 

exist,  and  the  provision,  therefore,  was  the  first  devise  are  sufficient  to  carry 

at  an  end,  and  the  primary  gift  was  the  whole  interest,  and  there  is  nothing 

left  wholly  unaffected  by  it.    The  tes-  in    the    circumstances  indicating  that 

tator  did  not  provide  that  Jane  should  such  could  not  have  been  the  intention 

have  a   life  estate,  merely,  and  that,  of  the  testator.'    2  Redfield   on    Wills, 

after  her  death,  the  property  should  647.    If  an  executory  devise  be  void  on 

go  to  her  children,  if  she  should  have  atcount  of  remoteness,  or  any  other 

any,  but  he  gives  the  property  to  her  cause,  the  prior  devise  will  be  absolute." 
without  qualification  in  the  gift.    The        This    is    admittedly    true,    both    in 

principle  of  the  rule  that,  where  there  America  and  England ^H  X\ie  ^^  over  is 

is  an  estate  in  fee  liable  to  be  defeated  too  remote.    Proprietors  of  Church  v, 

on  a  condition   subsequent,  and  that  Grant,  3  Gray  (Mass.)  157,  c//fff^  Noth- 

condition  originally  wa«»,  or  by  matter  ingham  r.  Jennings,  1  r.  W.  25;  i  Pow. 

subsequent  has  become  impossible  to  Dev.      178,      179;     2       Sauiid.      3S8 

be  performed,  the  defeasible  estate  is  «,  b;  i  Fearne's  Cont.  Rem.  467;  Attor- 

madeabsolute,  (Co.  Litt2o6a,)  applies  ney    v.    Gill,    2    L.   W.  369;  Kapf  v. 

to  this  case,  for  the  estate  was  made  Jones,  2  Keen  7^6;  Ring  v.   Hardwick, 

liable  to  be  defeated  by  a  gift  over,  2  Beav.  xti ;   Miller   v.    Macomb,    26 

which  could  never,  by  possibility,  take  Wend.  (N.  Y.)  229;  Ferris  v.  Gibson, 

effect,  and  the  primary  gift  therefore,  4  Edw.  Ch.  (N.  Y.)  707;  Tator  v,  Ta- 

is  the  same  as  if  there  were  no   provi-  tor,  41  Barb.  (N.  Y.)   431;  Conklin  v, 

sion  for  its  defeasance.       It  was  so  Conklin,  3  Sandf.  Ch.  (N.  Y.)  64.    See 

held  in  Den  v,  Schenck,  3  Halst.  (N.  Lewis'  Perp.  657:   Courtier  v,   Oram, 

J.)  29.    There  the    devise  was  to  the  21  Beav.  11;  Webster  v.  Parr,  26  Beav. 

testator's  son  and  daughters  in  fee,  with  236.    So  where  the  ulterior  interest  is 

provision  that  if  any  of  them   should  to  arise  on  a  devesting  condition  which 

die  without  issue,  at' his  or  her  death,  is  illegal.    Egerton  v.  Brownlow,  4  H. 

the  estate  of  such  decedent  should  go  to  L.  Cas.  i. 

the  survivors.    The  daughters  died  in        Where  there  is  a  devise  to  one  per- 

the  son's   lifetime.     He    died    without  son  in  fee,  and,  in  case  of  his  death,  to 

leaving  issue.      It   was  held  that  the  another,  the  contingency  referred  to  is 

death  of  the  daughters  made  it  impos-  the  death  of   the  first- named  devisee 

sible  that  the  estate  should  be  defeated  during  the  testator's   lifetime  and   if 

by  going  over  to  the  survivors,  when  such  devisee  survives  the  testator  he 

there  were   none,   and  that,  from  that  takes    an    absolute  fee.     In  re  New 

time,  it  became  an  absolute  fee  simple  York  etc.  R.  Co.,  105  N.  Y.  89;  Philps 

in  the  son.     So,  too,  in  Jackson  xf.  No-  v,    Philps,  55    Conn.  359.     For  con- 

ble.  2  Keen  590,   where  a  testator  gave  stniction   of  words    importing  death, 

real  and  personal  estate  to  his  daughter  see  Wills. 

and  two  others  in  trust,  to  permit  her  to  Legacy  ButtJMt  to  Discretionary 
receive  the  rents  and  interest  for  life,  Power.— :A  legacy  subject  to  be  dc- 
and,  afler  her  decease,  to  convey  to  her  feated  by  the  exercise  of  a  discretion- 
heirs,  executors,  etc.,  with  provision  ary  power  becomes  absolute,  if  that 
that,  in  case  she  should  marry  power  is  extinguished.  Keates  v,  Bur- 
and     have    no     children,     then     the  ton,  14  Ves.  434. 
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In  England,  however,  it  has  been  held  that  if  the  event  upon 

which  the  ulterior  interest  is  to  take  effect  actuallv  occurs,  the 
prior  interest  is  defeated,  although  the  ulterior  limitation  fails, 
unless  its  failure  is  due  to  remoteness.*  The  soundness  of  this 
position  has  been  seriously  questioned  in  England,  and  it  is  sub- 

AbMlute  Bequett  Bestrlctad  in  Enjoy-  maj  have  to  decide  which  Is  to  prevail, 
ment. — **If  a  testator  leave  a  legacy  (See  Kindon  v.  Findon,  i  De  G.  &J. 
absolutely  as  regards  his  estate,  but  3S0.  In  re  Lord  Sonde's  Will,  2  Sm.  & 
restricts  the  mode  of  the  legatee's  en-  G.  416;  Salmon  v.  Salmon,  29  Beav.  27) 
jojment  of  it,  to  secure  certain  objects  but  if  the  first  is  ambiguous  and  the 
for  the  benefit  of  the  legatee,  upon  other  is  not,  the  unambiguous  expres- 
failure  of  such  objects  the  absolute  sion  must  have  great  effect  in  control- 
eift  prevails ;  but  if  there  be  no  abso-  ling  that  which  is  ambiguous.  (Per 
lute  gift  as  between  the  legatee  and  Lord  Cottenham,  Lassence  v,  Tternejr, 
the  estate,  but  particular  mcKles  of  en-  i  Mac.  &  G.  562,  567;  Reid  xk  Reid,  35 
joyment  are  prescribed,  and  those  Beav.  4C9;  Butler  v,  Graj',  L.  R.  5  Ch. 
modes  of  enjoyment  fail,  the  legacy  26.  Compare  Rucker  v,  Scholefield,  x  H. 
forms  part  of  the  testator's,  estate,  as  &  M.  36;  Scawin  v,  Watson,  10  Beav. 
not  having  in  such  event  been  given  300;  Gompertz  v.  Gompertz,  2  Phil, 
away  from  it  In  the  latter  case  the  107;  Whitehead  v.  Rennett,  22  L.  J., 
eift  is  only  for  a  particular  purpose;  Ch.  1020;  Waters  v.  Waters,  26  L.  J^ 
m  the  former,  the  purpose  is  the  ben-  Ch.634;  Fullerton  v,  Martin,  i  Y^t.  & 
efit  of  the  legatee,  as  to  the  whole  Sm.  31;  Savage  v.  Tyers,  L.  R.,  7  Ch. 
amount  of  the  leeacy,  and  the  direc-  3C6;  Nevill  v,  Boddam,  28  Beav.  554; 
tions  and  restrictions  are  to  be  con-  Campbell  x\  Brownrigg,  i  Phil.  301 ; 
sidered  as  applicable  to  a  sum  no  Lord  v.  Lord,  3jur.  N.  S.  485;  Wat- 
longer  part  of  the  testator's  estate,  but  kins  v.  Weston,  3  D.,  J.  &  S.  434;  Mc- 
already  the  property  of  the  legatee."  Culloch  v.  McCulIoch,  3  Gif.  606; 
Lord  Cottenham  in  Lassence  v.  Combe  v.  Hughes,  a  D.,  J.  &S.  657; 
Tierney,  i  Mac.  &  G.  561.  Martin,  L.  R.,   a    Eq.  404;    Kcllett  v, 

**It  is  In  determination  of  this    pre-  Kellett,  L.R.,  3  H.L.  160.)"    i  Jarman 

vious  question,   whether,  namely,    the  on  Wills,  '872,  *S73.  and  cases  cited, 

gift  to  the  primary  legatee  is  absolute  For  further  discussion  see  Wills. 

or  qualified,  that  the  real  difficulty  of  1.  Doe  d.   Blomfield  v.  Eyre,   5  C. 

these  cases  generally  lies.    The  inten-  B.  743;  O'Mahoney  v.  Burdett,   L.  R., 

tion  is,  of  course,  to  be  collected   from  7  H.  L  388:  Jarman  on  Wills  (5th  ed.) 

the  whole  will.    Suppose,   for  instance,  '869,  '870;  Sugd.  Powers  (8th  ed.)  514; 

that  ai\er  the  gift  to  the  primary  legatee  Robinson  v.  Wood,  4  ]ur..  N.  S.625;  27 

there  are  gifts  over  in    alternative  con-  L.  ].  Ch.  726;  Joslyn  r.    Hammond,   3 

tingencies    exhausting    every    possible  My.  &  K.  110. 

event:  this  is  wholly  inconsistent  with  In  Doe  d   Blomfield  v.   Eyre,  5  C. 

an  intention  that    there    should    in  an  B.     713,    decided    by    the  Exchequer 

event  be  an  absolute  gift  to  the  primary  Chamber    in    1848,  upon    which    the 

legatee.    But    the  point    can  only    be  English  doctrine  is    based,  a  mother 

material  when  the  first  expressions  are  having  exclusive  power  of   appointing 

ambiguous,  for  if  there  is  a  distinct  pos-  lands  by  will  amongst  her  children,  ap* 

itive  gifl,  and  the  intention  is  express,  pointea  them  to  her  eldest    son  John 

nothing  that  afterwards  follows  can  af-  in  fee,  but  if    John    and   his  brother 

feet    the  construction    of   the   positive  William  both  died   in    her   husband's 

gift;  but  where  the  first  gift  is  capable  lifetime,then  she  appointed  the  lands  to 

of  two  constructions,  Qther  parts  of  the  her  father  in-law  (who  was  a  stranger 

will  are  to  be  looked  at  to  see  what  the  to  the   power)    upon   certain    trusts, 

intention  was,  and  no    doubt  a  disposi-  John  and  William  both  died   in   their 

tion  of  the  whole    property,  under  all  father's  lifetime,   and  it  was  held  in 

circumstances  that  can  arise,  is  an  im-  the  exchequer  chamber  that  although 

portant  consideration  in  putting  a  con-  the  father-in-law  could  not  take,  John's 

struction  on  ambiguous  expressions.    It  interest  was   defeated    by    his    death, 

does  not  seem  possible  that   the  two  in-  Parke,  B.,  in  delivering  the  opinion 

tentions  could  exist  together  if  they  are  of  the    court  saying:    •'The   learned 

both  found  in  the  same   will,  the  court  counsel  contended,  that,  where  there 
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mitted  that  it  is  very  doubtful  whether  it  would  be  accepted  in 
the  United  States,^  Of  course  if  it  appear  from  the  entire  con- 
text  of  the  will  that  it  was  the  intention  of  the  testatpr  that  the 

is  an  estate  in   fee,  liable   to   be  de-  be  matter  of   conjecture.     One    thing 

feated    on    a     condition     subsequent,  quite  certain  is,  that  she  has  not    ex- 

and  that  condition    either    originally  pressed    anv    intention,     that    in    the 

was,  or  by  matter  subsequent  became  events    which    have    happened,    John 

impossible  to  be    performed,    the    de-  should  take ;  and,  as  he  could  only  be 

feasible  estate  was  made  absolute ;  and  entitled  by  virtue  of  an  expressed  in- 

he  cited  Co.  Litt.  2o6rt.    Of  this  there  tention  in  his  favor,  we  think  that  he 

is  no  doubt ;  the  principle   is   applica-  fails  to  establish  any  right." 

ble  to  this  case,  if  the  condition  was  im-  In   Robinson   v.  Wood,  4  Jur.,  N.  S. 

possible.     But  the  question    is,    what  625,  626,  Kindersley,  V.  C,  said  that  the 

was  the  condition  by  which  the  testa-  efl&ct  of  the  above  decision  was  that 

trix  meant  the  estate  to    be  defeated.  **when  there  is  a  gift  over  purporting^ 

Was  it — if  the  two  sons  should  die  in  to  devest  a  prior  estate  in  fee  simple  and 

the  father's  lifetime?  or  was  it — if  they  the  devise  over  fails,  it  was  the  intention 

so  died,  and  the  estate  should,  by  law,  of  the  testator  to  devest  the  estate  which 

vest  in  the  father-in-law?  In  the  form-  was  given  in  the  first  instance/'     But 

er  case  the  plaintiff  would  fail ;  in  the  it  is  submitted   that  this  must  be  con- 

latter  he  would  succeed.  fined  to  the  single   instance  in  which 

**Thi8  question  is  not  peculiar  to  cases  the  devesting  contingency  has  occurred 

of     appointments    under    powers;     it  as  appesirs  not    only    from    the  point 

might  arise  upon  an  ordinary  will.     If  actually  decided  in  Robinson  v.  Wood, 

a  testator  were  to  devise  to  A  B  in  fee,  4  Jur.,  N.  S.  625,   but  from   the  above- 

and  to  direct  that,  in  the  event  of  A  B  quoted  language  of  Parke,  B.,  in  Doe  v. 

dying  in  the  lifetime  of  J   S,  the  estate  Eyre,  %  C.  B.  743. 

should  go  over  to  a  charity,  it  surely  is  In   O'Mahoney   v.   Burdett,  L.  R.,  7 

perfectly  clear,  that,  if  A  B  died  in  the  H.  L.  Cas.  3S8,  407,  the  same  principle 

lifetime  of  J  S,  he,  A  B,  or  rather,  his  was   applied   by   Lord  Selborr^e  to  be- 

heirs,  would  lose  the  estate.    The  tes-  quests  of  personalty   in  a  case  where 

tator    could    not   give  to  the   charity,  the  ulterior  legatee  died  before  the  tes* 

without  taking  away  from  the  devisee,  tatrix. 

The  testator,  therefore,  in  such  a  case, '  Bxceptlons — ^BemoteneM. — In  Doe  v, 

by  his  will,  says:  *If  A   B   dies  in  the  E^'re,  5  C.  B.  743,   it  was   admitted  by 

lifetime  of  J  S,  I  do  not  mean  that  A  B  Rolfe,*B.,  that  if  the  ulterior  limitation 

or  his  heirs  should  any  longer  have  the  were  void  for  remoteness,  the  principle 

estate.'     The  estate  of  A  B  is  in  such  would  not  apply. 

case  defeated,  not  by  the  giving  over  of  Olftt  to  a  dass. — Where  personalty 
the  estate  to  the  charity,  but  by  the  is  bequeathed  to  individuals  or  to  a 
happening  of  the  event  on  which  the  class  to  come  into  possession  at  a 
testator  intended  it  should  go  over.  So,  future  period  (as  afler  a  life  estate  to 
in  the  case  before  us ;  the  testatrix  (for  A),  and  in  case  any  of  the  class  should 
this  purpose  she  may  be  treated  die  before  the  period  of  distribution, 
as  an  ordinary  testatrix  )  says,  in  then  to  their  children,  the  original  gift 
substance  :  *  If  my  son  John  and  is  divested  only  in  case  of  those  who 
his  brother  William  die  in  their  have  children.  Jarman  on  Wills  (qth 
father's  lifetime,  I  do  not  mean  him  ed.)  *87o.  Smither  v,  Willock,  g  Ves. 
(John)  to  have  the  property;  but  I  give  233.  See  Henry  v.  McLaughlin,  1 
it  over  to  strangers.'  That  which  de-  Price  264;  Salisbury  v.  Pettv,  3  Price 
feats  the  estate  of  John,  is  the  death  of  86;  Whittell  v.  Dudin,  2  J.  &*W.  279. 
himself  and  brother  in  his  father's  life-  1.  The  decision  in  Doe  v.  Eyre  haa 
time — not  the  giving  over  of  the  estate  been  attacked  in  the  following  note 
to  strangers.  The  reason  why  John's  to  the  report  of  the  case,  5  C.  B. 
representatives  cannot  claim  the  prop-  748,  on  the  ground  that  it  conflicts 
erty,  is,  that  his  mother  expressly  de-  both  with  settled  analogies  and  the 
clared,  that,  in  the  event  which'  hap-  intention  of  the  testator:  **In  the  case 
pened,  he  should  not  have  it.  How  she  of  devise  by  A  to  B  in  fee,  upon  a 
should  have  disposed  of  it,  if  she  had  contingent  event,  without  more,  the 
known  that  she  could  not  give  it  in  the  land  descends  to  the  heir  of  A,  sub- 
mode  proposed  by  her  will,  can  only  ject  to  the  contingent  executory  devise, 
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and  the  fee  is  in  the  heir  of  A  until  appears  to  apply  equally  to  a  convey- 
that  devise  takes  eflfect.  Any  declara-  ance  inter  vivos,  and  to  a  posthumous 
tion  that,  until  the  event  contemplated,  conveyance  by  devise,  although  in  the 
A*fi  heir  shall  not  have  the  land,  would  latter  case,  the  manifestation  of  the 
be  nugatory,  as  the  heir  necessarily  intention  of  the  disposing  party,  may  be 
takes  in  the  absence  of  an  immediate  less  fettered  by  technical  rules  ofcort- 
effectual  disposition  thereof.  So,  in  struction.  Before  the  i  Vict., ch.  26,^25, 
the  case  of  a  devise  by  A  to  B  in  fee  on  if  A  had  devised  Blackacre  to  B  in  fee, 
a  contingent  event,  and  subject  to  the  on  a  contingency  which  happened — so 
contingent  devise  to  C  in  fee,  C  is  sub-  that  the  intention  in  favor  of  B  took 
stituted  for  the  heir  of  C,  and  the  fee  effect  absolutely — the  devise,  by  the 
vested  in  C  remains  undivested  until  death  of  B,  in  A's  lifetime,  lapsed,  for 
the  devise  to  B  takes  effect.  In  each  the  benefit  of  the  heir  of  A,  notwith- 
case  the  intention  is,  in  the  event  con-  standing  the  existence  of  an  operative 
tem plated,  not  simply  that  the  primary  residuary  devise  to  C  ;  for,  every  de- 
taker  shall  not  retain  the  land,  but  that  vise  of  land  being  at  that  time  really 
the  land  shall  go  preferably  to  B,  and  specific,  the  devise  of  the  residue  was 
if,  from  any  cause  whatever,  B  is  in-  nothing  more  than  a  devise  of  the 
capable  oftaking,the  divesting  intention  lands  of  which  A  was  then  seised, 
fails.  The  effect  is,  in  substance,  the  other  than  Blackacre,  which  A  sup- 
same  where  A  devises  to  B  in  fee,  with  posed  himself  to  have  already  dis- 
acontingent  executory  devise  over  to  C.  posed  of  in  all  events.  But  now 
If,  by  any  means,  the  devise  to  C  is  re-  Blackacre  would  pass  under  the 
moved  out  of  the  way,  or  if  the  devise  residuary  devise,  such  a  devise  em- 
to  C  is  of  a  less  estate  than  the  fee,  bracing  all  the  realty  from  any  cause 
the  estate  of  B  is  not  defeated,  whatever  not  effectually  disposed  of ; 
or  is  only  partially  defeated.  The  and  thereby  constituting  an  universal 
estate  was  not  intended  to  be  taken  hcsres f actus.  So,  under  the  old  law, 
from  B,  for  any  other  purpose  than  that  A  might  have  expressly  devised 
of  giving  it  to  C,  and  that  purpose  fail-  Blackacre  to  B,  in  every  event  in 
ing,  A's  original  bounty  remains  in  full  which  it  was  not  effectually  devised 
operation.  It  appears  to  be  immate-  to  C,  and  might  have  thereby  consti- 
rial  from  what  cause  the  executory  de-  tuted  B  a  special  hceres  factus;  and 
vise  to  C  fails  of  effect,  whether  by  the  question  is,  whether  A,  by  devis- 
reason  of  the  contingency  itself  not  ing  to  B,  with  a  contingent  executory 
arising,  or  of  its  being  too  remote,  or  -  devise  to  C,  would  not  have  sufiicient- 
of  the  death  of  C  in  the  lifetime  of  A,  ly  declared  that  intention.  (And  see 
or  of  C's  incapacity  to  take.  The  late  Sweet,  Convey.  (3d  ed.)  424-427, 
case  of  Jackson  v.  Noble,  2  Keen  590,  Where  there  is  a  devise  by  A  to  Bin  fee, 
appears  to  be  in  substance  this:  A  de-  defeasible  on  an  event  wnich  happens, 
vises  to  B  in  fee,  but  in  case  B  shall  in  favor  of  C  in  fee,  and  C  dies  in  the 
leave  no  child,  then  to  C  or  his  chil  •  lifetime  of  A;  the  only  mode,  it  is  con- 
dren  surviving  B;  C  dies  in  the  lifetime  ceived,  by  which  the  heir  of  A  could 
of  B  without  leaving  any  child.  It  was  be  let  in,  would  be,  to  treat  the  devise 
held,  that  the  estate  already  vested  in  to  B  as  revoked  by  the  devise  to  C  be- 
B  could  not  be  divested,  although  B  coming  absolute,  and  to  consider  the 
<who  was  living)  should  die  without  heir  of  A  as  in  by  the  lapse  of  the  de- 
)s8ue — that  B   had  *an  absolute  estate,  vise  to  C,  instead  of  treating  the  de- 


object 

to  be  argued  that  the  contingency  on  the  contingency  happens,  B  shall  lose 
which  the  estate  was  limited  over  could  the  estate,  but  simply,  that  if  the  con- 
be  incorporated,  as  a  qualifying  ingre-  tingency  happens,  B  shall  have  the 
dient  in  the  primary   gifl  to  B.     The  estate." 

principle  seems  to  be,  that  the  intention         In  addition  to  these  objections  it  is 

in  favor  of  the  primary  devisee  is  qual-  suggested  that  the  decision  presents  no 

ified  for  the  benefit  of  another  object  of  solid   reason   for    the    distinction  be- 

bounty,  and  is  for  that  reason  only,  not  tween  cases  in  which  the   limitation 

absolute,  and  that  whenever,   and  by  over  is  void  for  remoteness  and   those 

whatever  means,  that  object  is  removed,  in    which   it   is    void  for    any    other 

the  inducement  to  disturb  the  primary  reason.    If  it  be  said,  as  suggested  by 

gift  has  ceased.    The  same  principle  Rolfe,  B.,  in  Doe  v.  Eyre,  at  p.   743^ 
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first  devisee  or  legatee  should  in  no  event  have  other  than  an 
estate  for  life,  his  interest  will  be  so  confined.^ 

c.  Subsequent  Interests  Defeated  by  Prior  Interests 

Taking  Effect. — After  much  controversy  it  may  now  be  consid- 
ered settled  that  any  number  of  executor}'  interests  may  be  lim- 
ited  after  a  fee  simple  in  realty  or  an  absolute  interest  in  person- 
alty, and  in  such  case  any  one  of  the  series,  if  so  limited  as  to 
take  effect  within  the  time  prescribed  by  the  Rule  against  Perpe- 
tuities, may  be  good  in  event,  unless  some  one  of  the  preceding 
limitations  which  carries  a  fee  simple  in  realty  or  an  absolute  in- 
terest in  personalty  becomes  indefeasible,  in  which  case  all  sub* 
sequent  limitations  thereupon  become  void  *     If,  however,  the 

that  cases  of  perpetuities  are  distin-  moteness  or  any  other  cause  the  tea- 
^uishable  because  "the  first  taker  is  tator  doubtless  supposed  it  good.  In 
clearly  intended  to  take  and  takes  Wood  v,  Robinson,  4  Jur.  ^N.  S.  625, 
forever,  unless  the  estate  goes  over  to  Kindersley,  V.  C,  expressed  his  dis- 
another,"  it  may  be  answered  with  satisfaction  with  the  decision  in  Doe  v, 
equal  truth  that  in  nearly  every  in-  Eyre,  although  he  considered  himself 
stance  the  testator  intends  the  first  bound  to  follow  it. 
taker  to  hold  until  the  devise  shifts  to  1.  Drummond  v.  Drummond,  11  C. 
the  second.  Why  should  the  first  E.  Green  (N.  J.)  239.  See  Joslyn  v, 
taker  be  supposed  to  be  intended  to  Hammond,  3  M.  &  K.  no;  Savage  v, 
take  "forever"  in  the  one  case  and  not  Tyers,  L.  R.,  7  Ch.  App.  356. 
in  the  other?  In  neither  did  the  tes-  2.  The  principle  in  the  text  is  ordi- 
tator  contemplate  an  intestacy.  Sir  E.  narily  stated  thus:  ** Whatever  number 
Sugden's  principle  of  distinction,  of  limitations  there  may  be,  after  the  first 
Sugd.  Powers  (8th  ed.)  514, /.^.,  that  executory  devise  of  the  whole  interest, 
in  the  case  of  a  perpetuity  the  testator  any  one  of  them  which  is  so  limited 
could  not  by  law  defeat  the  first  devise  that  it  must  take  effect  (if  at  all)  within 
in  the  event  which  he  provided  for —  twenty-one  years  after  the  period  of  a 
the  law  forbade  the  devise  over  and  life  then  in  being,  may  be  good  in  event, 
therefore  the  first  devise  remained  if  no  one  of  the  preceding  executory 
unaffected  by  it — is  altogether  too  arti-  limitations,  which  would  carry  the 
ficial.  In  no  case  of  a  void  limitation  whole  interest,  happens  to  vest.  But 
over  can  the  testator  defeat  the  first  when  once  any  preceding  executory 
devise  in  the  event  provided  for.  The  limitation,which  carries  the  whole  inter- 
event  provided  for  is  the  shifting  of  est,  happens  to  take  place,  that  instant 
the  interest  on  the  contingency  from  all  the  subsequent  limitations  become 
the  first  to  the  second  devisee,  and  as  void,  and  the  whole  interest  is  then  be- 
the  latter  cannot  take  in  the  case  of  a  come  vested."  Fearne's  Cont.  Rem.  517 
void  devise,  there  would  seem  to  be  and  note  (/),  per  Butler  514;  Wilson's 
no  distinction  in  principle  between  Springing  Uses  147;  2  Wash.  Real  Prop, 
perpetuities  and  other  cases  of  void  (5th  ed.)  752.  See  the  following  cases 
devises.  If  by  the  suggested  distinc-  cited  by  Fearne:  Massen burgh  v.  Ash,  i 
tion  it  is  meant  that  in  cases  where  the  Vem.  304;  Higgins  v,  Dowler  or  Derby, 
ulterior  gift  fails  for  any  other  cause  i  P.  w.  28;  Vaughan  v,  Farrer,  2  Yes, 
than  remoteness,  the  testator  could  Sr.  182;  Stanley  v,  Leigh,  2  P.  W.  686; 
have  inserted  an  express  provision  as  Studhome  v.  Hodgson,  3  P.  W.  300; 
to  the  devolution  of  the  property  in  Stephens  v,  Stephens,  Cas.  temp.  Talb. 
the  event  of  such  failure,  whereas  if  228;  Gower  v.  Grosbenor,  Rep.  Ch.  54; 
the  ulterior  limitation  fail  for  remote-  Trafford  v,  Trafford,  3  Atk.  347;  Green 
ness  any  alternative  limitation  would  v,  Ekins,  3  P.  W.  306;  Sheffield  v. 
itself  be  too  remote,  the  answer  seems  Orrery,  3  Atk.  287. 
to  be  that  this  assumes  that  the  testa-  It  is  submitted  that  the  statement  is 
tor  knew  or  at  least  suspected  the  inaccurate.  If  the  subsequent  interests 
ulterior  interest  was  void ;  whereas,  wereconditionallimitations,  they  would 
whether  the  failure  arose  from  the  fact  not  necessarily  fail.  The  principle,  as 
that  the  ulterior  devise  is  void  for  re-  ordinarily  stated,  so  far  from  being  gen- 
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crally  true,  only  applies  "when  the  sub-  strictly     and     technically    construed, 

sequent  limitations  are  mere  alternative  are    understood  to  mean   that  where 

limitations."     Fearne's     Cont.     Rem.,  a  prior  devisee  acquires  a  **fixed  right" 

App.  IX,  note  4  to  p.  517,  by   Smith,  to  the  whole   interest,  whether  vested 

See  Smith's  Ex.  Int.,  §  149,  et  seq.  or    contingent;  in   other  words,  if  he 

Thus,  if  there  be  a  series  of  conditional  acquires  either  a  vested  or  a  quasi 
limitationsj'as  where  real  estate  has  been  vested  interest,  ulterior  interests  fail: 
limited  to  A  and  his  heirs,  and  if  A  the  test  suggested  in  the  text  is  more 
die  under  twenty-one,  to  B  and  his  convenient  and  more  accurate,  as  ap- 
heirs,  and  if  B  die  under  twenty-one  to  C  pears  from  Butler's  own  illustration  of 
and  his  heirs,  and  if  C  die  under  the  working  of  the  principle.  Feame*8 
twenty-one  to  D  and  his  heirs,  the  Cont.  Rem.  514,  note  (/) :  **If  real  cs- 
vesting  of  earlier  limitations  does  not  tate  is  limited  to  A  and  his  heirs,  and 
defeat  later.  Thus,  on  A*6  death  under  if  he  shall  leave  no  child  of  his  body 
twenty-one,  B*8  interest  vests,  but  the  living  at  his  decease,  to  the  first  son  of 
interests  of  C  and  D  are  not  thereby  de-  B  who  shall  attain  the  age  of  twenty- 
feated;  on  the  contrary,  if  B  afterwards  one  years,  and  his  heirs.  But  if  B  shall 
dies  under  twenty -one,  the  fee  shifts  to  have  no  such  son,  to  all  the  daughters 
C  and  his  heirs;  but  if  B  lives  to  be  of  B  who  shall  attain  the  age  of  twenty- 
twenty-one  the  contingency  upon  one  years  or  marry,  and  their  respect- 
which  C*s  interest  is  to  vest  becomes  ive  heirs  and  assigns,  to  be  divided  be- 
impossible,  B's  interest  becomes  forth-  tween  or  among  such  daughters,  if 
with  indefeasible,  and  all  subsequent  more  than  one,  in  equal  shares;  and  if 
interests  are  defeated.  Furthermore,  there  shall  be  but  one  such  daughter, 
before  A  attains  twenty-one,  B's  in-  to  the  use  of  that  one  daughter  and 
terest  is  contingent;  before  he  attains  her  heirs,  and  if  there  shall  be  no  such 
twenty -one  himself,  his  interest  is  daughter,  to  the  use  of  C  and  his  heirs: 
defeasible.  If,  therefore,  both  A  and  in  that  case,  during  the  life  of  A,  the 
B  are  under  twenty-one,  B's  interest  limitations  to  the  son  and  daughters  of 
is  both  contingent  and  defeasible ;  B,  and  the  limitation  to  C  are  exec- 
his  interest  may  therefore,  be  de-  utory;  but,  being  so  framed  that  they 
scribed  as  a  conditional  limitation  must  take  effect  (if  at  all)  within 
subject  to  a  divesting  contingency,  twenty-one  years  after  the  dc- 
If  B  .attains  twenty-one  before  A,  his  cease  of,A  or  B,  as  the  case  happens, 
interest,  although  still  contingent,  be-  they  may  be  good  in  event.  Then  if  A 
comes  indefeasible,  for  the  contingency  dies  leaving  a  child  living  at  his  de- 
upon  which  the  ulterior  interest  depends  cease,  the  fee  simple  limited  to  A, 
thereby  becomes  impossible.  There-  which,  till  then,  was  defeasible,  being 
fore  it  is  submitted  that  the  true  test  as  subject  to  the  contingency  of  his  leav- 
to  the  validity  of  ulterior  executory  in-  ing  no  child,  becomes  absolute,  and  the 
terests  is  not  whether  or  not  one  of  the  limitations  to  the  son  and  daughters  of 
preceding  interest  has  vested,  but  B  and  the  limitation  to  C  become 
whether  it  has  become  indefeasible.  void.  If  A  leaves  no  such  child,  and  a 
Mr.  Butler,  with  a  view  to  meeting  son  of  B  attains  twenty-one,  the  fee 
some  such  diflicultj',  suggests  that  the  vests  in  him,  and  the  limitations  to  the 
vesting  which,  when  it  takes  place,  is  daughters  of  B  and  the  limitation  to  C 
said  to  defeat  ulterior  executory  limita-  become  void.  If,  in  the  event  of  A's 
tions  must  be  understood  of  an  al>-  leaving  no  child,  a  daughter  of  B  at- 
solute  vesting  or  of  an  estate  or  interest  tains  twenty- one,  or  marries  while  B 
so  vested  as  to  be  subject  to  no  ulterior  has  no  son  who  has  attained  twenty- 
executory  limitation  by  which  it  is  one,  that  daughter  acquires  a  fixed 
liable  to  be  defeated.  Fearne*s  Cont.  right  to  the  fee  simple  if  B  has  no  son 
Rem.  515,  note.  It  is  submitted  that  who  attains  the  age  of  twenty-one 
this  use  of  the  term  is  improper;  vest-  years,  and  the  limitation  to  C  then  be- 
ing and  indcfeasibility  are  entirely  dis-  comes  void.  This  fixed  right  of  the 
tinct  conceptions — the  one  is  not  implied  daughter  of  B  continues  such,  while 
by  the  other.  B*s  having  a  son  who  attains  twenty- 

'  Furthermore,  in  regard  to  alternative  one  is  in  suspense:    if  B  has  a  son  who 

limitations    (see    infroy    this    title,    §  attains  the  age  of  twenty -one  years,  an 

II,  5,  tf),  it  is  submitted   that  while  estate  in  fee  simple  vests  in  the  son,  on 

the  ordinary    statement    of  the    doc-  his  attaining  that  age;  if  he  has  no  such 

trine  maj'  be  sustained,  if  the  words  son,  an  estate  in  fee  simple  vests  in  the 

**happen8  to  vest,"   instead    of  being  daughter:    If,  cither  while  the  daugfa- 
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teHs  right  is  executory,  or  after  it  be-  other    daughter    into    a    participation 

comes  an  absolute  estate  in  fee   simple,  of  it." 

B    has   another  daughter  who   attains         Now,  in  the  first  place,  it  should    be 
twenty-one  or  marries,  the  right  or  es-  observed  that  the  limitations  to  C    and 
late  of  the  first  daughter  opens,   and  the  sons  and  daughters  of  B,  are,  as  re- 
lets in  that  other  daughter  to  a  pr.rtici-  gards  A's  interest,    conditional    as  re- 
pation     of    it.      The    same    holds    in  gards    one    another,    alternative    (see 
respect  to  personal  estate.     If  personal  infra^  this  title,  p.  954,   n.  i,  §  II,  5,  e)^ 
property    is    settled    in    trust    for    A,  and   that   A*s   death  without  children 
his      executors,      administrators,     and  living  at  his  decease  forms  an  essential 
assigns,    and    if    he    shall    leave     no  part  of  the  combination  of  facts  upon 
child    living  at   his    decease,  in    trust  which   each  of  the    ulterior    interests 
for    the   son  of  B,  who  first  or  alone  is  to  arise.    To  entitle  B's  first  son  to 
shall  attain  the  age  of  twenty -one  years,  take,   A    must    die    without    children 
and   if  he  shall  have   no  such  son,  in  surviving;     to    entitle    B*s    daughters 
trust  for  the  daughters   of  B  who  shall  to  take  A  must    die    without    children 
attain  that  age  or  marry,  to  be  divided  surviving,   and     there     must     be     no 
between  such  daughters,  if  more  than  sons  of  B  who  have    attained    twenty - 
one,  in  equal  shares ;  and  if  there  shall  one:  to  entitle  C  to  take,  A    must    die 
be  but  one  such  daughter,  in  trust  for  without  children,   and    B's    sons    and 
that  one  daughter,  and  if  there  shall  be  daughters  must  both  be  out  of  the  road; 
no  such   daughter  in   trust   for   C  ;  in  hence,  if  A  dies  leaving  a  child  living  at 
that  case,  during  the  life    of    A,   the  his  decease,  the  particular  combination 
trusts    for  the  son  and  daughters  of  B  of  facts  upon  which,  and   upon  which 
and  for  C   are  executory,  but  being  so  only,  each  of  the  succeeding  limitations 
iranned  that  they  must  take  effect  (if  at  is  to  arise  becomes  impossible,  A's    in- 
all)   within   twenty-one  years  after  the  terest  becomes  indefeasible  and  all   the 
decease  of  A  Qr  B,  as  the  case  happens,  ulterior    limitations    are    thereby    de- 
they  may  be  good  in  event.    Then  if  A  feated.     So     if    A     leaves     no    such 
<lies   leaving  a  child   living  at  his  de-  child   and  a   son    of   B   attains  twen- 
cease,  the  interest  of  A. in  the  property,  ty-one,  the  limitations   to  the    daugh- 
which    till  then   was  defeasible,  being  ters  of  B  and  the  limitation  to   C  are 
subject  to  the  contingency   of  his  leav-  defeated,  not  because  the  fee    vests    in 
ing  no  child,  becomes  absolute,  and  the  B's  son,  but  because,  under  the  original 
trusts   for  the  sons  and  daughters    of  limitation,  those    interests  could  only 
B  and  for  C  become  void.     If  A  leaves  take  effect  in  case  there    was  no    such 
no  such  child,   and  a  son  of  B  attains  son.     Again  "if  in    the    event    of   A's 
twenty- one,  the  property  vests   abso-  leaving  no  child,  a  daughter  of   B    at- 
lutely    in   him,  and  the   trusts  for  the  tains  twenty-one,  or  marries  while    B 
daughters  of  B  and  forC  become  void,  has  no  son  who   has  attained    twenty- 
If,  in  the  case  of  A's  leaving  no  child,  one,  that   daughter    acquires    a    fixed 
a  daughter  of  B  attains  twenty-one,  or  right  to  the  fee  simple  if  B  has  no    son 
marries  while  B  has  no  son  who  has  who  attains    the    age    of   twenty-one 
attained  twenty-one,  that  daughter  ac-  years,  and  the  limitation  to  C  then  be- 
quires   a   fixed'  right    to  the  absolute  comes  void."     Why?    Not  because  the 
interest  of  the  property,  if  no  son  of  B  daughter's  interest  is  vested ;    for    the 
attains  the  age  of  twenty-one  years,  and  limitation  to  the  daughters  is    only    to 
the   trust   for   C  becomes  void.    This  take  effect,  if  B  shall  have  no  son    who 
fixed  right  of  the  daughter  of  B  con-  shall  attain  the  age  of  twenty-one  years, 
tinues  such,  while  B's  having  a  son  who  and,  until  it  is  determined    whether   or 
attains  twenty-one  years,  is  in  suspense;  not  B  will  have  such  a  son,  is    necessa- 
and  if  B  has  a  son  who  attains  the  age  rily  contingent,  but  because  the  limita- 
of  twenty-one  years,  the  absolute  in-  tion  to  C  was  only   to    take   effect  in 
terest  of  the  property   vests  in  him  on  case  there  was  no  such  daughter,  which 
his  attaining  that  age;  if  B  has  no  such  has    now    become     impossible.     Such 
son,  the  absolute  interest  of  the  prop-  daughter,  therefore,  takes  an  indefeasi- 
erty  vests   in   the  daughter.    If,  either  ble  contingent    interest.    The    distinc- 
while  the    daughter's   interest    is    ex-  tion  between  a  defeasible  and  an  inde- 
ecutory,or  after  she  obtains  an  absolute  feasible  contingent  interest  was  pointed 
-interest  in  the  property,  B  has  another  out  in  Egerton  v.  Earl  of  Brownlow,  4 
daughter  who  attains    twenty-one  or  H.  L.  Cas.  i    (stated,  sufray  this  title, 
marries,   the   right  or  interest  of  the  §  I,  2,  tf,  note)  and  may  be  of  import- 
first    daughter    opens    and     lets    that  ance. 
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preceding  limitation  which  becomes  indefeasible  does  not  cany 
the  whole  interest,  a  subsequent  limitation  does  not  necessarily 
fail,  but  in  the  event  of  the  preceding  interest  vesting  in  posses- 
sion, may  take  effect  as  a  remainder  or  quasi  remainder,  expect- 
ant thereon,  and  in  case  the  preceding  interest  fails  to  vest  in 
possession,  becomes  itself  an  estate  in  possession  at  the  time  lim- 
ited for  the  preceding  interest  to  vest.* 

d.  Limitations  Subsequent  to  an  Executory  Limita- 
tion Are  Themselves  Executory. — Whenever  one  of  several 
successive  limitations  is  taken  to  be  executory,  all  subsequent 
limitations  must  likewise  be  so  taken.^  If  the  preceding  limita- 
tion is  of  a  fee,  as  no  remainder  can  be  limited  after  a  fee,  the 
fact  that  the  subsequent  limitation  is  executory  is  patent.*  So 
all  interests  expectant  on  an  estate  for  life  limited  out  of  a  term 
for  years  are  necessarily  executor}%  for  all  are  equally  limitations 
of  a  term  after  a  disposition  thereof  for  life,  after  which  there 
cannot  be  a  remainder  at  common  law.^  So  any  number  of  free- 
hold life  estates  limited  after  a  life  estate  to  commence  in  future^ 
are  all  necessarily  executory,  since  they  are  all  freeholds  in 
futuro.  So  any -estate  of  freehold  to  take  effect  after  an  estate 
tail  or  for  life,  which  is  itself  limited  after  a  fee  is  executory.^ 

Lastly,  the  statement  of  the  principle  2.  Fearne's  Cont.  Reni.503  and  note 

in  the  usual  form  is   misleading    in  the  (^),  by    Butler;    Wilton's    Springing 

Untied  States,  because  it  implies    that  Uses  143. 

the  Rule  against  Perpetuities  is  uniform,  8.  See  supra,  this  title,  J  I,  i,  a;  {  IL 

whereas  it  is  so  largely  affected  by  ex-  4,  a. 

press  legislation  in  the  several  States  as  4.  Fearne's  Cont.  Rem.  503. 

to  render  so  general  a  statement  un-  5.  Fearne's    Cont.   Rem.   503.    See 

safe.  Gore  v.  Grore,  i  P.  W.  37. 

For  these  reasons,  the  ordinary  state-  **  An   executory  devise  may    confer 

ment  of  the  general  principle  has  been  either  an  estate  in  fee  simple,  or  a  less 

modified  in  the  text.  estate.    On  every  estate  conferred  by 

1.  Fearne's  Cont.  Rem.  514,  note  (/},  an  executory  devise,  other  executory 

by  Butler.  See  Smith's  Ex.  Int.,  §§  Oji-  devises  may  be  limited ;  and,   if  the 

602a ;  a  Prest.  Abst.  145.  estate  conferred  by  an  executoiy  de- 

"As  if  lands  had  been  limited  to  the  vise,  be  an  estate  iii  tail,  for  life  or  for 
use  of  A  and  his  heirs,  and  if  he  years,  it  may  be  followed  by  a  re- 
should  have  no  child  living  at  his  de-  mainder ;  but,  while  the  executory  es* 
cease,  to  the  first  son  of  B  who  attains  tate,  after  which  the  remainder  is  to 
twenty-one  years  in  tail,  remainder  to  arise,  is  in  suspense,  it  is  not  properly 
C  in  fee ;  in  this  case,  during  the  life  a  remainder,  but  a  right  which  is  to  be 
of  A,  both  the  subsequent  limitations  converted  into  a  remainder,  on  a  par- 
are  executorvi  and  the  limitation  to  ticular  event.  Thus,  if  land  is  devised 
B's  son  conferring  an  estate  tail,  and  to  A  and  his  heirs,  and  if  A  should 
not  an  estate  in  fee  simple,  the  limita-  not  leave  issue  living  at  his  decease,  to 
tion  to  C  operates  as  conferring  on  B  for  life,  and  after  B's  decease  to  C 
him  a  fixed  right  to  an  estate  in  fee  in  fee,  the  limitation  to  C  would  iro- 
simple  in  possession,  if  A  leaves  no  mediately  vest  in  C  a  fixed  right  to  a 
child,  and  B  has  no  son  who  attains  remainder  in  fee,  if  A  should  die  with- 
twenty-one  years,  and  to  an  estate  in  out  issue  in  B's  lifetime,  and  to  an 
fee  simple  in  remainder  expectant  on  estate  in  fee  simple  in  possession,  if  A 
the  estate  tail  of  the  son  of  B,  if  A  should  survive  B,  and  afterwards  die 
should  leave  no  child,  and  B  should  without  leaving  issue ;  but  during  A's 
have  a  son  who  attains  that  age."  life,  C  would  only  have  an  executory 
Fearne's  Cont  Rem.  514,  note  (/),  by  fee."  Fearne's  Cont  Rem.  503,  note 
Butler.  (g),  by  Butler. 
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In  the  two  last  instances  if  the  first  life  estate  or  the  first  freehold 
after  the  fee  vests  in  possession,  all  the  subsequent  interests  are 
converted  into  remainders ;  if  the  first  freehold  fails,  the  next 
vested  interest  tak^s  effect  in  possession,  and  subsequent  interests 
become  remainders  dependent  thereon.^ 

e.  Of  the  Time  Within  Which  an  Executory  Interest 
Must  Vest— When  Too  Remote — Substitutional  and  Al* 

TERNATIVE  I-IMITAt'ions. — Every  valid  executory  interest  must 
be  so  limited  as  to  vest  within  the  time  prescribed  by  the  Rule 
against  Perpetuities;  and  if  so  limited  that  it  may  possibly  take 
effect  at  too  remote  a  period,  whether  there  is  a  preceding 
limitation  or  not,  it  is  void  in  its  creation,  and  no  subsequent 
accident  can  make  it  good.*  When  there  are  several  successive 
limitations  it  is  essential  to  determine  whether  each  ulterior  limit- 
ation is  really  limited  to  take  effect  after  that  which  precedes  it  or 
is  merely  alternative  or  substitutional ;  for  if  the  latter,  it  will  not 
be  too  remote  unless  the  limitation  in  substitution  of  which  it 
is  to  arise  is  also  too  remote,  as  the  contingency  upon  which  it 
depends  is  alternative  to  that  upon  which  the  preceding  limitation 
depends  and  must  take  place  at  the  same  time.^     If  the  former, 

1.  a  Prest.  Abst.  145,  146.     Fearne's  note.    Booker   7^  Booker,  5   Humph. 

Cent  Rem.  504, 505.  (Tenn.)     505;     Lovett  v,    Lovett,    10 

'^Notwithstanding  the  rule,  that  if  Phila.  (Pa.)  537;  Mayer  t*.  Wiltbeger» 
one  limitation  be  executory  every  sub-  Ga.  Dec,  pt.lz,  29.  See  Perpetuities. 
sequent  one  must  be  so  likewise,  yet  a  8.  Fearne*8  Cont.  Rem.  ^23.  "An  al* 
preceding  executory  limitation  may  be  ternative  or  substitutional  limitation  as 
uncertain  and  contingent,  when  a  sub-  distinguished  from  other  executory  lim- 
sequent  limitation  though  it  be  to  take  itations  (as  to^  which  see  sufra^  this 
effect  in  future,  may  not  be  uncer-  title,  §  II,  2)  has  been  defined  as  a  sen- 
tain  or  conditional  (otherwise  than  in  tence  which  creates  an  interest  that  is 
respect  of  the  possibility  of  its  expira-  only  to  vest  in  case  the  next  preceding 
tion  before  the  former  vests  or  fails),  interest  should  never  vest  in  any  way, 
but  may  be  so  limited  as  to  take  effect,  through  the  failure  of  the  contingency 
eitherindefault  of  the  preceding  limit-  on  which  such  preceding  interest  de- 
ation  taking  effect  at  all,  or  by  way  of  pends.  As  where  a  testator  devises  to 
remainder  after  it,  if  that  should  take  A  for  life;  and  if  he  have  issue  male, 
effect.  In  either  of  those  cases,  we  see,  then  to  such  issue  male  and  his  heirs 
it  must  vest  at  the  time  appointed  for  forever;  and  if  he  die  without  issue 
the  preceding  limitation  to  vest ;  for  male,  then  to  B  and  his  heirs  forever; 
should  the  preceding  limitation  fail  of  or,  where  a  testator  bequeaths  personal 
taking  effect,  the  subsequent  one  will  estate  to  the  first  son  of  A;  and  if  A 
then  vest  in  possession;  should  the  should  have  no  son,  then  to  B.  (Lod- 
preceding  take  effect,  the  subsequent  dington  v,  Kime,  i  Salk.  224.  And 
will  at  the  same  instant  vest  in  inter-  see  Doe  d.  Brown  v.  Holme,  3  Wils. 
est  as  a  remainder  upon  the  preceding  237,  241;  and  Higgins  v.  Dowler,  or 
one,  and  then  become  liable  to  the  Derby,  i  P.  W.  98;  Stanley  v,  Leigh, 
same  modes  of  destruction  as  other  re-  2  P.  W.  686;  Stephens  t;.  Stephens,  C5as. 
roainders  of  the  same  kind  are  subject  temp.  Talb.  228;  Green  f.  Ekins,  3  P. 
to."     Fearne's  Cont.  Rem.   506.    See  W,  306, 

Browns  word  v,   Edwards,  2  Ves.  Sr.  ^'These  limitations  or  the  gifts  made 

343;   Southby  V,  Stonehouse,   a  Ves.  by   them,  considered    in    conjunction 

Sr.  610;   Colleuson  t;.  Wright,  i  Sid.  with  those  for  which  they  are  substitu- 

148;  Barker  v.  Suretees,  Stra.  1175.  tionary,  are  sometimes  termed  contin* 

Smith    Ex.    Int.,   §  668.      Compare  gencieswith  a  double  aspect.  (See  Good - 

Doe  V,  Jessup,  12  East  288.  title  v.  Billington,  Dougl.  Rep.  725,  or 

S.  Fearne's  Cont.  Rem.  523,  Butler's  73^  ed.  3;  and   Hockley  v.  Mawbey.  t 
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Ves.  149)  or  gifts  upon  a  double  con-  which    the  alternative  interest  is  to 

tingency    (Arg.  of  Counsel  in   Leake  arise,   is    expressed;     as    in    the    ex- 

V.  Robinson,  2  Meriv.  382),  or  gifts  or  ample  above  given   in   illustration  of 

devises  upon   two  alternative  contin-  the  definition  of  an  alternative  lim- 

gencies.     (Hockley  r.  Mawbey,  i   Ves.  itation. 

150.)  "2.  An  alternative  limitation  of  the 

"From  the  definition  it  will  appear,  improper  or  elliptical  form,  is  one  in 

that  a  subsequent  limitation  cannot  be  which   the   reverse     contingency    on 

an  alternative    limitation,    unless    the  which    the  Alternative  interest  is  to 

prior  limitation  for  which  it  is  a  substi-  arise,  is  only  implied, 

tute  is  either  an  hypothetical  limita-  "The  contingency  is  sometimes  im- 

tion  (1.  <•.,   a    sentence    which  creates  plied  by  the  word  *or,'  introducing  the 

an  estate  in  an  event  or  on  a  condition  limitation. 

fulfilled  or  decided  at  or  before  the  de-  **Thus,  where  a  testator  bequeathed  a 

livery  of  the  deed,  or  to  be  fulfilled  or  sum  of  stock  to  each   of  his   nephews 

decided  at   or  before  the  death  of  the  and  nieces,  or  to  their  respective  child 

testator),or  a  contingent  limitation  when  or  children  ;  should  any  die   without 

considered  antecedently  to  the  event  on  child,  his  share  to  revert  to  the  residu- 

which   the  subsequent  limitation  is  to  ary    legatee.      It   was  held,  that  the 

take  effect;  nor  unless  the  contingency  legacies    vested      absolutely    in    the 

on  which  the  subsequent  limitation  is  nephews  and  nieces  who  survived  the 

to  take  effect,  is  the  reverse  t)f  the  con-  testator,  and  that   the  child  or  chil- 

tingency  on  which  the  preceding  limi-  dren  of  the   nephews  or  nieces  took 

tation  is  to  take  effect.  only  as  substitutes  for  their  parent  or 

*'Where    the    event  on    which   an  parents*  dying  in  the  testator's  lifetime, 

alternative  limitation  is  to  take  effect.  The    same  testator    appointed   as  his 

is  the   non-existence,  at  a  particular  residuary  legatee  E  P  M,  his  child  or 

time,   of  the   person  who   is   to  take  children;  in  case  of  his  death  without 

under   the   preceding  limitation,   the  any   such,  then  the  residuary  interest 

condition  that  such  person  shall  be  in  to  vest  in  his  other  nephews  and  nieces 

esse  at  that  time,  in   order  to  enable  then  alive,  share  and  share   alike;  and, 

such  prior  limitation  to  take  effect,  is  as  before,  to  each  of  their  respective 

seldom  expressed,  and  is  only  implied  child  or  children;  and  in  case  of  either 

by  the  circumstance  that  another  per-  of  their  deaths  without  any  such  issue, 

son  is  to  take  if  such  first  mentioned  then  his  or  her  share  to  be    divided 

person   is   not   in   esse  at  that    time,  among  the  survivors,  or  to  vest  in  the 

(  Hockley  v,  Mawbey,  i  Ves.  i^ ;  Doe  d.  last  survivor,  or  his  or  their  representa- 

Davy    V.    Burnsalf,    6  D.   &   E.  30;  tive  or  representatives.    It    was    held 

Doe  d.  Gilman  v,  Elvey,  4  East    313 ;  that  the  words  'E  P  M,  his  child  or 

Merest  v,  James,  4  Moore  327 ;  i  Brod.  children,'  must  be  read  as  *E  P  M,  or 

&  Bing.  127.)     It  is  this  which  so  fre-  his  child  or  children;'  and  the  residuary 

quently  causes  a  doubt,  whether  the  clause  must  be  construed  as  the  previ- 

existence  of  the  party  is  a  condition  ous   clause  was;  and  as  E   P   M   sur- 

precedent  to  the  vesting  of  the   prior  vived  the  testator,  the    residue,  upon 

limitation,  and  consequently,  whether  that  construction,  vested  in  him   abso- 

the      subsequent    limitation      is      an  lutely.     If  he  had  died,  leaving  children 

alternative  or  not.     It  would,  there-  who  survived  the  testator,  they  would 

fore,  be  desirable  that  the  condition  have  taken  the  residue;  had  they  died 

should  be  expressed,  upon  which  the  in    the    testator's    lifetime,    his    other 

prior  limitation  is   to  take  effect,  as  nephews  and  nieces  and  their  children 

well    as  the  opposite    condition    on  would  have  become  entitled  in  a  simi- 

which      the     subsequent    alternative  lar  manner.     (Montagu  v.  Nucella,  i 

limitation  is  to  take  effect.  Russ.  165.) 

"Alternative  limitations,  as  regards  "A  testator  bequeathed  £6,000  in 
their  form,  may  be  divided  into  two  trust  for  his  daughter,  for  life;  and, 
kinds.  The  one  may  be  termed  an  after  her  decease,  he  gave  the  same  to 
alternative  limitation  of  the  proper  or  the  children,  or  their  descendants  of  T 
explicit  form ;  the  other,  an  alterna-  F,  in  such  proportions  to  each  as  his 
tive  limitation  of  the  improper  or  daughter  might  direct.  Sir  L.  Shad- 
elliptical  form :  well,  V.  C,  held,  that  the  descendants 

'*i.  An  alternative  limitation  of  the  were  mentioned   merely  as  substitutes 

proper   or    explicit    form    is    one   in  for  the  children,  and  that  the  children 

virhich    the    reverse  contingency    on  were  entitled  to  the  fund,  tliere  being  a 
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the  ulterior  limitation  may  assume  the  form  of  a  springing  inter- 
•cst^  to  take  effect  on  the  natural  expiration  of  a  fee  simple  deter- 
minable,  or  an  absolute  interest  in  personalty,*  of  a  contingent 
remainder  (in  the  case  of  limitations  of  real  estate)  to  take  effect 
on  the  expiration  of  a  preceding  estate  for  life,  which  is  itself 
without  sufficient  support  or  limited  after  a  fee,'  of  a  quasi 
remainder  (in  the  case  of  limitations  of  personalty)  after  a  life 
interest  limited  to  commence  in  futuro  or  after  an  absolute 
interest,*  or  of  a  conditional  limitation;*  if  the  latter,  it  will  take 
the  form  of  an  alternative  remainder*  or  quasi  remainder,''  or  of 
a  springing  interest  limited  upon  the  estate  which  next  precedes 

^direct  gift  with   a  power  of  selection,  sense  of  the. will,  unless  it  was  so  con- 

•(Jones  V,  Torin,  6  Sim.  225.)  strued;  and  it  was  evident  that,  in  the 

'^Sometimes     the     contingency     on  hurry  of  the  last  day  of  the  sittings,  the 

^hich    the    alternative    interest    is   to  attention  of  the   Master  of  the   Rolls 

arise  is  implied    in    the   context,     and  had  not  been  fully  drawn  to  the   terms 

this     would    appear    to    be  the  case  of  the  will.     (Pearson  v.  Stephens,  2 

where  a  fund  is  bequeathed  in  trust  for  Dow.  &  CI.  328.) 

a  person  and  his  issue  with  a  direction  **It  is  not  stated  in  the  report  in  what 

to  the  trustees  to  pay  over  to  such  per-  way  his  lordship  showed  that  this  con- 

«on  the  corpus  and  not  merely  the  in-  struction  was  required  by  the  terms  of 

terest  of  the  fund.  the  will,  but  it  may  be  remarked,  that 

*'A  testator  bequeathed  all  his  per-  it  appears  from  the  words  of  the  deci- 
«onal  property,  not  before  disposed  of,  sion,  as  above  cited,  that  the  word 
unto  his  trustees,  in  trust  for  his  five  'them'  was  considered  as  referring  to 
sons  and  their  respective  issue  (if  the  sons,  being  connected  with  the 
any),  such  issue  to  take  per  stirpes  word  'sons,'  though  the  word  'sons' 
and  not  per  capita^  to  be  divided  was  not  the  next  antecedent,  by  the 
amongst  them  in  equal  shares  and  pro-  word 'their;'  and  hence  the  will  was 
portions;  the  shares  of  such  of  them  as  to  be  construed  as  directing  the  trus- 
«hould  have  attained  twenty -one  to  be  tees  to  pay  over  the  corpus  of  the  fund 
paid  to  them,  respectively,  forthwith  to  the  sons  who  should  then  have  at* 
after  his  decease,  and  the  shares  of  such  tained  twenty-one.  Now  if  the  trus- 
of  them  as  should  be  under  the  age  of  tees  were  to  pay  over  the  corpus  of  the 
twenty -one  years,  to  be  paid  to  them  fund  to  the  sons  who  should  have  at- 
when  and  as  they  should  respectively  at-  tained  twenty-one,  it  would  be  utterly 
tain  such  age.  At  the  date  of  the  will,  repugnant  to  suppose  that  the  sons  so 
and  of  the  testator's  death,  the  oldest  receiving  the  capital,  and  not  merely 
«on  was  married  and  had  four  children,  the  interest  from  the  trustees,  should 
The  other  sons  were  unmarried.  The  only  have  been  intended  to  take  for 
Master  of  the  Rolls  held  that  each  of  life,  with  remainder  over  to  their 
the  sons  was  entitled  to  a  fifth  for  life  issue.*'  Smith  Ex.  Int.,§  128-136. 
only,  remainder  to  his  issue,  to  be  paid  "Any  number  of  alternative  inter- 
to  them  at  twenty-one.  This  judgment  ests  may  be  limited  in  succession,  so 
was  reversed  by  the  House  of  Lords,  that  each  more  remote  limitation  may 
by  whom  it  was  decided,  that  this  was  be  simply  a  substitute  for  the  next  pre* 
*an  absolute  gift  to  the  testator's  five  ceding  one."  Smith's  Ex.  Int.,  §  136a, 
cons,  to  be  paid  at  the  time,  and  in  the  Laffer  v.  Edwards,  3  Mad.  21a 
manner  specified,  to  the  testator's  sons  1.  For  definition  see  supra^  this 
living  at  the  time  of  his  decease;  but  title,  M^*  2- 

if  any  of  the  said  sons  was  at  that  time  2.  See  supra^  this  title,  $  II,  2,  note^ 

dead,  then  to  go  to  the  issue  of  that  §  II,  4,  a. 

-ton,  such  issue  to  take   as   the  stirpes  8.  See  supra^  this  title,  ^  II,  5,  <f. 

would,  and  not  on  a  division  per  cap-  4.  See  supra^  this  title,  §  I,  4. 

f/a.'    The  Lord  Chancellor,  in  propos-  6.  For    definition,    see   supra^  this 

ing  that  decision,   relied  on  the  case  of  title,  ^  II,  2. 

Butler  v.  Ommaney,  4   Russ.  70 ;  and  6.  See  supra^  this  title,  $  I|  3i  c« 

he  observed  that  there  was  no  making  7.  See  supra^  this  title,  (  It  4« 

953 


Eaecutory  laterMts.  RE  MA  INDERS,     laeidenU  and  Gh«rmet«rif  tin. 

the  first  of  the  limitations  in  substitution  of  which  it  is  to  take 
effect,  or  of  a  conditional  limitation  which  arises  in  derogation 
of  the  estate  created  by  such  next  preceding  limitation  upon  an 
event,  which  can  only  take  place  in  case  all  the  events,  upon 
which  the  limitations  in  substitution  of  which  it  is  to  arise  fail  to 
take  effect.^  Of  course,  if  the  next  preceding  interest  is  vested^ 
the  ulterior  interest  cannot  be  alternative,  but  will  be,  if  limited 
after  a  fee,  a  springing  interest  or  conditional  limitation ;  if  after 

1.  *'The  same  limitation  may  be  at  heirs  of  their  bodies,  etc.,  remainder 
once  an  alternative  limitation  in  re-  to  C,  and  his  heirs.  In  thiscase,  if  A 
gard  to  the  next  preceding  limitation  leaves  no  child  living  at  his  decease^ 
and  a  conditional  limitation  with  re-  and  B  has  no  son  who  attains  twenty- 
spect  to  another  preceding  limitation,  one,  but  the  estate  vests  in  the  daugb- 
(See  Fearne,  514,  note  (1));  or  a  re-  ters  of  B,  and  there  is  afterwards  a 
mainder,  in  relation  to  the  next  pre-  failure  of  issue  of  their  bodies,  the 
ceding  limitation ;  an  alternative  limi-  limitation  to  C  will  operate  as  a  re- 
lation, in  regard  to  another  limitation;  mainder  in  relation  to  the  limitation 
and  a  conditional  limitation,  with  to  the  daughters  of  B.  But  if  A  leavet 
respect  to  a  still  earlier  limitation,  no  child  of  his  body  living  at  his  de- 
For,  since  a  remainder  usually  has  the  cease,  and  B  has  no  son  who  attains 
effect  of  an  alternative  limitation,  if  twenty-one,  nor  any  daughter  who  at- 
the  preceding  interest  never  takes  tains  that  age  or  is  married,  the  limita- 
effect  at  all,  where  the  preceding  in-  tion  to  C,  instead  of  operating  as  a  re- 
terest  is  an  alternative  limitation,  mainder,  takes  effect  as  a  substitue  for 
which  does  not  carry  a  fee  simple  or  the  intervening  alternative  limitation 
qualified,  and  which  is  a  substitute  for  to  the  daughters  of  B,  which  is  a 
a  prior  limitation  in  fee,  and  neither  substitute  for  the  prior  limitation 
the  prior  limitation  in  fee,  nor  the  in-  to  the  son  of  B ;  and  thus  the  limita- 
tervening  alternative  limitation  so  tion  to  C  is  mediately  and  virtually 
substituted  for  it,  take  any  effect  at  a  substitute  for  the  prior  limitation  to 
all,  the  remainder,  operating  in  this  the  son  of  B,  or,  in  other  words,  an 
case  for  the  intervening  alternative  alternative  limitation  in  regard  to  the 
limitation,  must  be  a  substitute  as  gift  to  the  son  of  B.  And,  in  such  case, 
a  substitute  for  a  substitute,  that  is,  it  is  also  a  conditional  limitation  as  re- 
for  the  prior  limitation  in  fee;  and  spects  the  limitation  to  A;  inasmuch  as 
hence,  the  remainder,  at  the  time  of  the  gift  to  the  son  of  B,  for  which  it  is 
its  creation,  is  capable  of  operating  mediately  and  virtually  an  altema- 
either  as  a  remainder,  or  as  an  alter-  tive  or  substitute,  is  a  conditional  limi- 
native  limitation,  as  regards  the  inter-  tation,  as  regards  the  limitation  to  A. 
vening  alternative  limitation,  and  also  If  A  has  no  child  for  his  body  living 
as  a  simple  alternative  limitation  in  at  his  decease,  the  fee  is  to  pass  from 
respect  to  the  prior  limitation  in  fee.  him,  and  whatever  limitation  may 
And  where  a  clause  takes  effect,  by  happen  to  be  the  one  which  attracts 
^  way  of  alternative  limitation,  as  a  and  transfers  the  fee  from  him  to  an- 
substitute  for  a  conditional  limitation,  other  person  on  that  event,  is  a  condi- 
it  must  be  itself  a  conditional  limita-  tional  limitation,  as  regards  the  limi- 
tion,  with  respect  to  the  interest  to  be  tation  to  A;  so,  that  if  A  leaves  no 
defeated  by  the  conditional  limitation  child  living  as  aforesaid,  and  B  has  no 
for  which  it  is  a  substitute.  child  who  becomes  capable  of  taking, 
To  illustrate  the  truth  of  these  po-  the  limitation  to  C  will  take  effect  on 
sitions,  let  us  suppose  that  lands  are  the  death  of  A ;  and  bv  transferring 
devised  to  the  use  of  A  and  his  heirs ;  the  fee  from  A  to  C,  will  operate  as  an 
and  if  he  shall  leave  no  child  of  his  alternative  limitation,  as  regards  the 
body  living  at  his  decease,  to  the  first  conditional  limitations  to  the  sons  and 
son  of  B  who  shall  attain  the  age  of  daughters  of  B,  and  thus,  standing  in 
twenty -one  and  his  heirs;  and  if  B  their  place,  will  also  operate  as  a  con- 
shall  have  no  such  son,  to  all  the  ditional  limitation,  as  respects  the 
daughters  of  B  who  shall  attain  the  limitation  to  A,  in  the  same  manner 
age  of  twenty-one  or  marry,  and  the  as  the  limitation    to  the   sons  of  B 
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a  less  estate,  a  contingent  remainder.^  Contingent  executory 
interests  limited  after  an  estate  tail  can  be  barred  by  common 
recovery,  suffered  by  the  tenant  in  tail,  and  hence  are  not  subject 
to  the  objection  of  remoteness.* 

/.  Limitations  After  an  Absolute  Power  of  Disposi* 
TioN.  Distinguished  from  Limitations  on  Default  of  Ap* 

POINTMENT. — If  real  or  personal  property  is  limited  to  such  uses 
as  a  person  shall  appoint,  and  in  default  of  appointment,  to  other 
uses,  this  is  good  as  a  power  of  appointment,  with  a  limitation  over 
in  default  of  the  exercise  of  the  power.*  But  if  either  the  legal  or 
equitable  fee  in  realty  or  the  absolute  interest  in  personalty  be 
limited,  instead  of  to  uses  to  be  appointed  by  the  exercise  of  a 
power,  directly  to  the  devisee  or  legatee,  a  limitation  over  in  de- 
fault of  the  exercise  of  the  general  power  of  disposition  incident 
to  the  interest  conferred  by  the  first  limitation  is  void.*  *  A  life 

would  have  operated,  had  it  taken  any  decease,    I    order    the    remainder    to 

effect.  be    equally    divided     to    and     among 

And  it  would  seem,  that,  in  a  similar  my    children;*'    and     the     wife     was 

manner,  the  same  limitation  may  be  appointed  executrix.    It  was  held    that 

an  alternative  limitation  in  regard  to  this  provision  was  not  in  the  nature  of 

the  next  preceding  contingent  limita-  a  legacy,  but  that  it  vested  in  the  wife 

tion  and,  at  the  same  time  as  respects  an  estate  for  life,  both  in  the  real    and 

another  preceding  limitation,  or  the  personal  property,  with  a  naked  power 

absence  of  any  preceding  vested  limi-  to  sell,  depending  upon  thejcontingency 

tation  an  augmentative  limitation,  or  of  the  income  proving    insufficient  for 

a   limitation  of  a  springing   interest  her  ^support,    superadded;    that    such 

Every  more  remote  limitation  may  power  must  be  executed  by  the  wife 
be  a  remainder,  as  regards  a  prior  personally,  and  not  as  executrix,  and 
limitation,  though  it  is  not  limited  would  not,  on  the  renunciation  of  the 
next  after  such  prior  limitation,  so  office  of  executrix,  devolve  on  the  ad- 
long  as  it  is  to  talce  effect,  if  at  all,  on  ministrator  with  the  will  annexed;  and 
the  regular  expiration  of  the  interest  that  a  license  obtained  by  such  admin- 
created  by  such  prior  limitation,  istrator,  after  the  death  of  the  wife, 
(Illustrated  by  Doe  v.  Selby,  2  B.  &  C.  from  the  Court  of  Probate,  authorizing 
926) ;  Smith's  Ex.  Int.  $$  678^-682^.  him  to  sell  such  real  estate,  in  order  to 

1.  Fearne's  Cont.  Rem.  523.  defray  expenses  incurred  in  the    main- 

2.  Feame's  Cont.  Rem.  522  note  (m)  tenance  of  the  wife,  was  invalid* 
by  Butler.  Larned    v.    Bridge,  17   Pick,  (Mass.) 

S.  Smith   Ex.   Int.  $  667;    2  Wash.  339.    Compare  Eaton  v,  Shaw,  18  N.  H» 

Real  Prop.  (5th  ed.)  78^;  Tomlinson  v,  320. 

Dighton.  I  P.  W.  171;  Reid  v.  Sher-  4.  Smith  Ex.  Int.,  §  667;  2  Wash, 
gold,  10  Ves.  Jr.  370;  Eaton  v.  Shaw,  18  Real  Prop.  (5th  ed.)  787;  Ross  v.  Ross, 
N.  H.  320;  see  Larned  v.  Bridge,  17  i  Jac.  &  W.  158;  Attorney -Gen*l  v. 
Pick.  (Mass.) 339;  Randolphs.  Wright,  Hall,  Fitzg.  314.  See  Bull  v,  Kings- 
Si  Va.  608;  Rubey  v.  Barnett,  12  Mo.  i;  ton,  I  Me.  314;  Brian  v.  Cawsons,  2 
Yarnairs  Appeal,  70  Pa.  St.  335;  John-  Leon.  68;  Flanders  v.  Clark,  i  Ves.  9;  5 
•on  V,  Citizen's  Bank  (Va.),  i  S.  E.  Atk.  509;  Bland  v.  Bland,  2  Cox  349; 
Rep.  705.  See  Hill  v.  Hill,  4  Barb.  Prec.  in  Ch.  (Finch  ed.)  201  note;  Le 
(N.  Y.)  4x9.  Matre    v.    Bannister,     Prec.    in     Ch» 

A  will  contained  the  following  (Finch  ed )  201  note;  Wj'ne  v.  Haw- 
clause:  **I  give  and  bequeath  to  mv  ki.is,  i  Bro.  C.  C.  179;  Strange  v, 
beloved  wife,  the  use  and  benefit  of  all  Barnard,  2  Bro.  C.  C.  so6\  Pusman  v^ 
my  estate,  real  and  personal,  and  Filliter,  3  Ves.  7;/«  r«  Wilcocks,L.  R., 
should  the  income  prove  insufficient  for  i  Ch.  D.  229;  Cuthbert  v,  Purrier,  Jac. 
her  comfortable  support,  she  to  dispose  415;  Stinger's  Estate,  L.  R.,  6  Ch.  D.  i ; 
of  so  much  thereof  as  shall  be  neces-  Holmes  v,  Godon,  8  D.  M.  &  G.  152; 
sary    for   that    purpose;    and   at    her  Gulliver  v,  Vaux,  8  D.  M.  &  G*  167; 
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Shaw  V.   Ford,   L.  R.,  7  Ch.  D.  669;  that  if  he  does  not  spend  it,  his  interest 

Nowland  v,  Welsh,  4  DeG.  &  Sm.  584;  shall  cease.    One  of  the  consequences 

Maxweirs  Will.  24  Beav.  246;  Bourn  v,  would  be,  that  if  he   had   not  spent  it, 

Gibbs,  I  Russ.  &  M.  614.  and  were  to  die  indebted  to  any  amount. 

The    principle    has    been    generally  bis  creditors  would   be  excluded  from 


recognized  hy  the  American  decisions 
Howard    v,   Carusi,    109    U.    S.    72c 
Ramsdell    v.    Ramsdell,    21    Me.  288 
Pickering  i/.    Langdon,  22    Me.    413 
Jones  V,  Bacon,  68  Me.  34;    Stewart  v 
Walker,  72  Me.  148;  Burleigh  v.  C lough 
52  N.  11.267;  ^^^  ^''  I^c,   s  Mass.  500. 
Burbank  v.  Whitney,  24   rick.  (Mass.) 
146;  Kelly  V,  Meins,    135    Mass.    231 
McKenzie^s     Ap[>eal,    41     Conn.  607 
Jackson  v.  Bull,  10  Johns.  (N.  Y.)    18 


it.  It  is  quite  a  novel  attempt  to  sepa- 
rate the  devolution  of  property  from 
the  property  itself." 

In  Attorney -Genl.  v.  Hall,  Fitig.  9, 
3x4,  the  testator  gave  to  his  son  and  the 
heirs  of  his  body,  all  his  real  and  per- 
sonal estate,  to  his  and  their  own  use; 
and  in  case  his  son  should  die  leaving 
no  heirs  of  his  body  living,  he  gave  all 
and  so  much  of  his  estate  as  his  son 
should  be  actually   possessed  of  at  the 


Jackson  v,  DeLaney,  11  Johns.  (N.  Y.)  time  of  his  death  to  the  Goldsmith's 
365;  13  Johns.  (N.  Y.)  537;  Jackson  v.  Company,  for  certain  charitable  uses; 
Kobins,  15  Johns.  (N.  Y.)  169;  16  and  he  directed  them  not  to  give  his 
Johns.  (N.  Y.)  537;  Hill  v.  Hill,  4  son  any  trouble  during  his  life  concern- 
Barb.  (N.  Y.)  419;  Hoxsey  v.  Hoxsey,  ing  his  estate.  The  son  suffered  acorn- 
37  N.  J.  Eq.  21;  Wilson  v.  Wilson  (N.  mon  recovery  of  the  real  estate,  and  it 
J.),  19  Atl.  Rep.  132;  Combs  v.  Combs,  was  held  by  Lord  Chancellor  King,  Sir 
■67  Mo.  11;  Wilson  V,  Cooper,  4  Leigh  J.  Jekyll,  M.  R,,  and  Rej'nolds,  C.  B, 
(Va.)  40S;  Rivick  v,  Cohoon,  4  that  as  to  the  personal  property,  the  Hm- 
Rand.  (Va.)  547;  Hall  v.  Robinson,  3  itation  over  was  void,  as  the  absolute 
Jones  Eq.  (N.  Car.)  348;  Newland  v.  ownership  was  given  to  Francis  Hall, 
Newland,  i  Jones  Eq.  (N.  Car.)  463;  the  son ;  "for  it  is  to  him  and  the  hein 
Cook  V.  Walker,  15  Ga.  459;  McRee  v.  of  his  body,  and  the  Company  are  to 
Means,  34  Ala.  349,  362;  Flinn  v,  have  no  more  than  he  shall  have  left 
Davis,  18  Ala.  132;  Williams  v.  Ipnes,  unspent,  and  therefore  he  had  a  power 
a  Swan  (Tenn.)  620;  Davis  v.  Rich-  to  dispose  of  the  whole,  which  power 
ardson,  10  Yerg.  (Tenn.)  290;  Rona  v,  was  not  expressly  given  htm,  but  it  re- 
Meier,  47  Iowa  607;  Mitchell  I/.  Morse,  suited  from  his  interest.'* 
1  East  Rep.  603;  Weed  v.  Gray,  78  Mo.  Wilcock's  Settlement,  L.R.,  i  Ch.  D. 
59.  229,  is  a  very  strong  case,  and  illustrates 
In  Ross  V.  Ross,  i  Jac.  &  W.  153,  the  the  application  of  the  principle  to  trust 
leading  case  on  the  subject  there  was  a  estates.  A  fund  was  settled  in  trust  for 
bequest  of  a  legacy  to  A,  to  be  paid  at  W,  the  illegitimate  daughter  of  the  set- 
twenty-five,  Qr  between  twenty-one  tlor,  for  life,  and  in  the  event  (which 
and  twenty -five,  if  the  executors  should  happened)  of  her  not  at  her  death  being 
think  proper;  and  maintenance  in  the  under  coverture,  for  her  absolutely; 
meantime,  with  a  limitation  over,  in  with  a  proviso  that  if  any  estate,  inter- 
case  A  should  not  receive,  or  dispose  of  est,  or  benefit  should,  under  the  powers 
it  by  will  or  otherwise,  in  his  lifetime,  and  provisions  of  the  settlement,  be  un- 
Heldy  that  the  limitation  over  was  disposed  of,  or  in  the  events  which 
void,  Sir  T.  Plumer,  M.  R.,  saying:  should  happen  would,  but  for  the  pro- 
**ThiB  differs  from  a  power,  and  V  re-  viso,  be  held  in  trust  for  the  crown, 
mainder  over  in  default  of  its  exercise;  or  belong  beneficially  to  the  crown, 
the  right  of  disposing  of  the  legacy  is  then  and  in  every  such  case  the  estate, 
given  him,  not  in  terminis^  but  as  a  interest  or  benefit  should  belong  to  and 
consequence  of  property.  How  does  be  held  in  trust  for  her  father  for  life, 
he  acquire  the  power?  It  is  not  given  and  after  his  death  for  her  mother.  W 
•as  a  power,  but  follows  from  the  prop-  having  died  intestate,  the  crown 
erty  being  his.  The  testator  assumes  claimed  the  fund.  Sir  G.  Jessel,  M.  R., 
that  he  would  have  a  right  to  it  at  held  that  the  fund  vested  absolutely  in 
twenty-five;  therefore,  if  he  should  W  atherdeath,and  that  the  gift  over  was 
have  received  it,  and  not  have  disposed  repugnant  and  void;  and  consequently 
of  it,  the  capital  in  solido  being  his  prop-  the  crown  was  entitled  to  the  fund,  say- 
erty,  and  remaining  in  his  hands,  was  ing:  *'It  is  an  absolute  gift,  in  a  par- 
to  go  over  to  another.  But  if  you  give  ticular  event,  to  a  lady  who  happened 
absolute  property  to  a  person,  you  can-  to  be  illegitimate.  The  event  hap- 
not  subject  it  for  his  life  to  a  proviso,  pened,  she  died  a  spinster,  and  conse- 
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quently  was  absolutely  entitled  to  the  is  worthy  of  careful  examination, 
property  at  her  death.  Immediately  fol-  Bftt  in  Wilson  v.  Wilson  (N.  J.)  19  AtL 
lowing  the  absolute  gift  there  is  this  sin-  Rep.  132,  it  was  held  that  the  impli- 
gularproviso(statedabove;:  Itisaclause  cation  must  be  necessary,  and  that  a 
purporttngtodeal  with  property  of  Miss  gift  of  the  remainder  and  residue  was 
Wilcock's,  which  would,  but  for  the  not  sufHcient.  In  Johnson  v.  Citizens^ 
proviso,  be  held  in  trust  for  the  crown,  Bank  (Va.)i  i  S.  E.  Rep.  705,  a  gift 
or  belong  beneficially  to  the  crown,  over  in  case  of  death  without  a  will  or 
But  it  is  not  the  case  that  the  fund  lawful  issue  was  sustained  as  a  gift  in 
would  be  held  in  trust  for  the  crown  default  of  appointment  after  a  limited 
but  for  that  proviso.  It  was  the  lady's  power  of  disposition  incident  to  a  de- 
absolute  property,  and  could  only  be  feasible  fee.  So  in  Randolph  ■&.  W rights 
held  in  trust  for  the  crown  in  case  she  81  Va.  608. 

happened  to  die   intestate.    This  pro-  The  expression  of   a  hope  that  the 

viso,  therefore,  amounts   to  this — that  first  taker  will  not  diminish  the  princi- 

the  fund  is  limited  over  in  the  event  of  pal  does  not  affect  him  with  a  trust  for 
her  dying  intestate.      The  question  I*  the  benefit  of  the  ulterior  devisee.  Thus 

have  to  decide  is  whether  such  a  limita-  a  devise  of  real  estate   and  bequest  ot 

lion  can  be  supported.    I  think  it  can-  personal  property  "to  my  brother's  C 

not.     The  law  of  England  has  from  the  to  be  held,  used,  and  enjoyed  by  him,, 

earliest  times  prohibited  the  introduction  his  heirs,  executors,  administrators  and 

of  new  modes  of  devolution  of  property  assigns   forever,  with    the    hope    and 

by  operation  of  law.     -Of  course  a  man  trust,  however,  that  he  will  not  dimin- 

can  direct  his  property  to  go  according  ish  the  same  to  a  greater  extent  than 

to  any  series  of    limitations    that  he  may  be  necessary   for  his  comfortable 

pleases,   but  he  cannot  create  a  I'tew  support  and  maintenance,  and  that,  at 

mode  of  devolution  by  operation  of  law.  his  death,  the  same,  or  so  much  thereof 

If  there  be  a  gift  in   fee,  for  instance,  as  he  shall   not  have  disposed  of  by 

the  donor  cannot  say  that  in  the  event  devise  or  sale,  shall  descend  to  my  tl^ee 

of  the  donor  dying  intestate,  the  estate  .  beloved   nieces  P  £  C,  G  E  C,  and  I  E 

shall     descend   not   to   his   eldest   but  C,  is,  as  to  real  estate,  a  devise  to  S  C 

his  youngest  son.     In     Ross  f^.  Ross  (i  in    fee    simple,   absolute.     Howard   v^ 

Jac.'&  W.   154),   Sir  Thomas   Plumer  Carusi,  109  U.  S.  725.     In  the  case  just 

said:   'The  question,  I  think,  is,  whether  cited  the  court    by    Woods,    J.,  said: 

this  will  vests  the  absolute   property  of  "The  words  do  not  raise  any  trust  in  S. 

the  legacy  in  the  legatee.     If  it  do  give  He  is  not  made  a  trustee  for  any  pur- 

the  absolute  property,  the  right  of  dis-  pose,  and  nodutj'  in  respect  to  the  clispo- 

posing  of  it,  or  its  devolution  upon  his  sition  of  the  estate  is  imposed  upon  him. 

representatives,  would  follow- as  a  mat-  But  even  if  the  will   had  contained  a» 

ter  of  course.      That  is,  if  a  man  give  express   request  that   S  should  convey 

the  property  itself,  it  must  devolve  ac-  to  the  complainant  so   much   of   the 

cording  to  law,  if  not  disposed  of  by  the  estate  as  he  did  not  dispose  of  by  sale 

donee  in  his  lifetime.'  "  or  devise,  there  would   be  no  trust,  for 

The  principle  is  akin  to  that  which  for-  the  will,  as  we   have   seen,  gives   S  C 

bids  restrictions  on  the  power  of  aliena-  the  absolute  power  of  disposal."     See 

tion  incident  to  a  fee  simple.    Burnett,  Second  Ref.  Pres.  Church  t;.  Disbrow^ 

J.,  in  Gulliver  v.Vaux,  8  D.  M.  &  G.  167,  52  Pa.  St.  219. 

n.,  cited  with  approval  by  Turner,  L.  /.,  But  if  the  power  of  disposition  is  only 

in  Holmes  v.  Hodgson,  8  D.  M.  &  G.  implied  from  a  gift  over  of  what  re- 

152,  164.  mains,  and  the  words  forbidding  alien - 

See  Jauretche  v.  Proctor,  48  Pa,  St.  ation  are  mandatory,  they  will  have  the 

466;  Rona  V,  Meier,  47  Iowa  610.  effect  of  cutting  down  the  prior  absolute 

The  general    power    of   disposition  interest  to  an  estate  for  life.  Thus  where 

may   be   either  express  or  implied;  in  the  will  read:  "I  do^ive  and  bequeath 

the  latter  case  it  is  sufficient  if  there  is  a  to  my  beloved  wife,  E,  all  my  real  and 

gift  over  of  such  property  as  may  re-  personal  estate,  she  at  no  time  to  give  or 

main  or  of  such  land  as  the  prior  devisee  bequeath  any  portion  of  said  estate  out 

may   die   seised  of.     Kelley  v.  Meins,  of  my  family,  as  at  her  decease  I  wish 

135' Mass.  231;  Van   Home  v.   Camp-  my  estate  which  remains  to  go  to  my 

bell,  100  N.  Y.  287;  Melsow  v.  Cooper,  nephews  and  nieces,  which  niay  be  liv* 

4  Leigh   (Va.)   408.     Kelley  v,  Meins,  ing  at  that  time."    Held^  that  fe  took  a 

135  Mass.  231,  contains  many  citations  life  estate,  and  the  nephews  and  nieces  a 

of  leading  authorities  in  the  State,  and  remainder.  Fox's  Appeal,  99  Pa.  St.  382. 
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estate  in  real  or  personal  property  is  not  enlarged  by  a  subse- 
quent general  power  of  disposition,  and  a  limitation  over  in  case 

the  property  is  not  disposed  of  by  the  life  tenant,  is  therefore 
not  within  the  principle  and  may  be  sustained.^     In  determining 

The  principle  applies  equally  to  both  Hun  (N.  Y.)  152.  See  also  Wells  v. 
real  and  personal  property;  and  early  Seeley,  47  Hun  (N.  Y.)  109. 
cases  holding  it  exclusively  applicable  How  far  this  would  be  sustained  bj 
to  personalty  have  since  been  over-  the  court  of  appeals  is  perhaps  doubt- 
ruled.  Holmes  t;.  Godson,  8  D.  M.  &  ful.  That  it  does  not  apply  to  wills 
G.  182;  Gulliver  v,  Vaux,  8  D.  M.  &  G.  made  before  the  Revised  Statutes  were 
167,  note;  Fxy^h  in  Shaw  v.  Ford,  L.  adopted  is  clear.  Van  Home  x>.  Camp- 
R.,  7  Ch.  D.  669,  674;  Jackson  v.  bell,  100  N.  Y.  287,  310.  Compare 
Robins,  16  Johns.  (N.  Y.)  537;  Van  Terry  v.  Wiggins,  47  N.  Y.  ^78. 
Home  V.  Campbell,  100  N.  Y.  287.  Sontb  Carolina. — In  this  State  a  gift 

Where  First  Deviaee  Dies  Before  Tea*  over  of  whatever  remains  after  a  limi- 

tatdr. — 1  f  the  first  devisee  dies  before  tation    of   an    absolute    interest,   has 

the  testator,  the  better  opinion  would  been  sustained.     Andrews  v.  Roye,  i3 

seem  to  be  that  as  the  will  speaks  from  Rich.  (S.  Car.)  536. 

the    death,    the    first    devise  is  to  be  1.  Nannock  v.  Horton,  7  Ves.  393; 

stricken  out,  and  the  gifl  over  acceler-  Pennock  v,  Pennock,  L.  R.  13  Eq.  144; 

ated,  even  though  had  he  survived  the  Hausen  v.  Miller,  14  Sim.  22;  Ander- 

testator  the  gift  over  would  have  been  son  v.  Dawson,  15  Ves.   Jr.  532 ;   Sur- 

void,  because  limited  after  an  absolute  man  v.  Surman,  5  Madd.  123;  Hall  v. 

interest.    Of  this  opinion  seems  to  have  Otis,  71  Me.  326;  Burleigh  v,  Clough, 

been  James,  L.  J„  in   Stringer's  Estate,  52  N.  H.  267 ;  State  v.  Smith,  52  Conn. 

LJiR.,  6  Ch.  D.  1,  15,  although   he  did  557;  Kelley  v.  Meins,  135   Mass.  231- 

not  decide   the  case  on    that    ground.  234;  Brant  t\  Virginia   Coal  &  Iron 

There  are,  however,   two  earlier  deci-  Co.,  93  U.  S.  326-333 ;  Terry  v.  Wig» 

sions  by  Romillv,  M.  R.,  holding  that  eins,  47  N.  Y.512;  Mitchell  f.  Knapp, 

the  death  of  the  first  taker  does  not  af-  8  N.  Y.  Supp.40;  Sperien  v.  Stait,  38 

feet  the  construction.     Hughes  t;.  Ellis,  Hun  (N.  Y.)228;  Wells  t;.  Seeley,  47 

20  Beav.  193;   Greated  v.  Greated,  26  Hun  (N.  Y.)  109;  Van  Axte i'.  Fisher, 

Beav.  621.  117  N.  Y.  401;  Boyd   v.   Stratton,  36 

WIUb  Under  New  York  BeTlaed  Stat-  III.  355 ;  Scofield  v.  Olcot,  120  III.  362; 
utea. — In  Grey  stone  v.  Clark,  41  Hun  Fox's  Appeal,  99  Pa.  St.  382;  German 
(N.  Y.)  130,  it  was  held  that  the  thirty-  v.  German,  27  Pa.  St.  118;  Girard  L. 
second  section  (x  New  Tork  Rev.  Stat.  Ins.  Co.  v.  Chambers,  46  Pa.  St  490; 
728,  ^  32,  3  R.  S.  (7th  ed.)  2178,  J  32)  Edward  v.  Gibbs,  39  Miss.  166-174; 
which  provides  for  not  defeating  or  Rubey  i'.  Barnett,  12  Mo.  i;  Anderson 
barring  expectant  estates,  and  the  thir-  v.  Hall,  80  Ky.  91.  Compare  Upwell  v, 
tj'-third  section  (i  New  Tork  Rev.  Halsey,  i  P.  W.  652 ;  YarmalPs  Appeal, 
Stat.  725,  §  33)  which  provides  that  70  Pa.  St.  335-342.  Under  such  a lim* 
the  preceding  section  ''shall  not  be  itation,  the  ulterior  legatee  cannot  re- 
construed  to  prevent  an  expectant  es-  quire  security.  German  v,  German, 
tate  from   being  defeated  in  any  man-  27  Pa.  St  116. 

ner  or  by  any  act  or  means  which  the  A  testator  gave  to  his  wife  the  use 

party  creating  such  estate  shall  in  the  and  income  for  life  of  all  his  property, 

creation  thereof  have  provided  or  au-  and  provided  that  if  the  income  in  her 

thorized,  nor  shall  an  expectant  estate  judgment  should  be  insufficient  for  any 

thus   liable  to  be  defeated  be  on   that  purpose  for  which  she  might  wish  to 

ground  adjudged  void  in  its  creation,"  spend  money,    she  might  spend  the 

have  abrogated  the  common -law   rule,  proceeds  from  the  sale  of  any  of  the 

so  that  since  their  adoption  an  execu-  estate,  and  gave  her  power  to  sell  any 

tory  limitation   after  a    fee    simple  in  of  it,  and  to  convey  in  her  own  name 

realty  or  an  absolute  interest  in  person-  for  the  above  named  purposes,  or  for 

alty,  to  take  effect  in  default  of  the  non-  investment  or  reinvestment ;  and  gave 

exercise  of  a  general  power  of  disposi-  one-half  of  the  residue  remaining  at 

tion  is  good  as  an  "expectant'^  estate  his  wife's  death  to    his    sister.    The 

within  the  meaning  of  the  aforesaid  sec-  testator's  sister  died,  before  his  wife, 

tions.    So  also  in  Leggett  v.  Firth,  53  who  sold   none  of  the    estate.    Held^ 
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whether  or  not  a  fee  simple  in  realty  or  an  absolute  interest  in 
personalty  has  been  conferred  upon  the  first  taker  as  distinguished 
from  an  estate  for  life  with  a  general  power  of  disposition,  great 

difficulty  is  often  experienced.'  If  the  power  of  disposition  is 

only  partial,  applying  to  income  rather  than  corpus^  the  first  taker 
cannot  dispose  of  the  property  to  the  detriment  of  the  ulterior 

that  the  wife  took  a  life  estate  coupled  clause  into  an  absolute  Interest.    Or  in 

with  a  power;  and  that  the  limitation  other     words     it    would      seem     on 

to  the  sister  was  valid,  and  passed   to  principle  that  if  the  doctrine    in  the 

her  representatives.    Welsh  v.  Wood-  text    is    to    be    sustained,    no    infer- 

bury,  144  Mass.  542.     In  the  case  just  ence  as  to  the  intention  can  be  drawn 

cited  the  court  by   Holmes,  J.,  said:  from     the    presence    of    the    general 

*'  The    ground    of    Kelley    r.   Meins  power  of  disposition  or  the  gift  over, 

<i35  Mass.  321),  and  that  class  of  cases,  although  all  other  parts  of  the  instru- 

whether  concerning  personal  or  real  ment  are  to  be  taken  into  consideration, 

estate,  is  that  the  limitation  over  is  an  Thus  in   Pennock  v.  Pennock,  13  Eq. 

attempt  to  take  away  one  of  the  inci-  144,  where  a  testatrix  having  a  power 

dents  of  ownership,  and  to  say  that,  if  under  a  marriage  settlement  to  appoint 

the    owner  does  not    dispose  of    his  certain  shares  of  real  estate  made  an 

property  in  his  life  or  at  his  death,  it  appointment  to  her  husband  *in  trust 

shall  devolve  otherwise  than  as  the  law  to  stand  possessed  thereof,  and  to  enjoy 

has  provided.    This  objection  does  not  the  rents,   profits,  and  income  arisini^. 

apply  to  a  remainder  after  a  life  estate,  and   to  arise    therefrom    for  his  own 

even  when  the  life  estate  is  coupled  absolute  use  and  benefit,  for,  and  during 

with  a  power.    The  objection  to  the  the  term  of  his  natural  life,  with  power 

uncertainty  of  what  will  be  the  subject  to  take  and  apply  the  whole  or  any 

of  the  limitation  over,  which  was  once  part  of  the  capital  arising  therefrom 

thought  to  be  a  further  ground  for  the  to  and  for  his  own  benefit,  and  from 

doctrine  of  Kelley  f.  Meins,  as    ap-  and  after  t|ie  decease  of  my  said  hus- 

plied  to  personal   property,  seems  to  band,"  over,  Malins,  V.  C,  held  that  the 

be  discredited  by  the  later  English  de-  life  interest  was  not  enlarged  by  the 

cisions  cited  in  that  case,  and  never  general  power  of  disposition.    So  even 

has    been     applied    to    a    Hie    estate  in  the  absence  of  an  express  power  of 

coupled  with  a  power."  See  Surman  v,  disposition  the  better  opinion  is  that  no 

Surman,  5  Madd.   123;    In  re  Thom<  inference  of  an  intent  to  cut  down  the 

son's  estate,  13  Ch.  D.    144;  Burleigh  preceding    absolute    interest    can     be 

V,  Clough,  52  N.  H.  267.    See  Ross  r.  drawn  from  the  presence  of  the  limita- 

Ross,  I  Jac.  &  W.  154-158;  Cuthbert  tion  over.    Van   Home  v.  Campbell, 

T.    Furrier,    Jac.    415-417;    Green   v,  100  N.  Y.  287;  Kelley  v.  Meins,  135 

Harvey,  i  Hare  ^20-432.  Mass.  231.    Compare  Fox's  Appeal,  99 

1.  Kelley  v.  Meins,  135  Mast.  231.  Pa.  St.  382. 

In    Pennock  v.  Pennock,  L.  R.  13  Eq.  On  the  other  hand,  If  there  Is  any- 

144;     Hauson  v.   Miller,   14   Sim.  22;  thing  in  the  Instrument,  other  than  the 

Anderson  v.  Dawson,  15  Ves.  Jr.  532;  general  power  of  disposition,  to  indicate 

Girard    F.   Ins.  Co.  v.  Chambers,  46  an  intent  to  confer  the  absolute  interest 

Pa.  St.  685.  upon  the  first  taker,  it  should  be  con- 

The  better  opinion  would  seem  to  be  sidered  with  a  view  to  arriving  at  the 

that  the  whole  instrument   should  be  general    intent.      A    testator    devised 

construed    together,  and    that    words  thirteen  houses  to  his  four  sons,  share 

importing    an  absolute    Interest    may  and    share    alike,  to    hold    subject  to 

be  restrained  to  a  life  interest  by  subse-  certain  conditions.      First,  it   was  his 

quent  clauses,  and  words  importmg  onlj'  will  that  none  of  the  houses  be  disposed 

a  life  interest  may  be  enlarged  in  the  of,  either  by  division,  assignment,  trans- 

same  way,  but  that  the  presence  of  the  fer,  or  sale,  without  the  written  consent 

gifk  over  does  not  ipso  facto  restrain  of  each  and  every  of  his  four  sons,  their 

an  absolute  interest  conferred  by  a  pre-  heirs,  assigns,  or  representatives.    Sec- 

vious    clause    to   an    estate    for    life,  ondly,  it  was  his  will  that,  until   the 

nor   does   the  presence  of    a  general  before -mentioned    distribution    of   the 

power  of  disposition  ipso  facto  enlarge  property   was  made,  the  rents  should 

a   life    estate   created    by   a  previous  come  into  one  common  fund,  and  be 
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divided  equally  among  his  four  sons,  the  testator*s  life  time.  Sir  G.  Jessel,  M« 
Furthermore,  it  was  his  will  that,  if  R.  held  that  the  gift  of  thereat  and  per- 
there  should  be  no  lawful  distribution  sonal  estate  to  J  S  was  an  absolute  gift, 
of  the  property  during  the  life  or  lives  and  that  all  the  gifts  over  were  void; 
of  his  four  sons,  it  should  then  devolve  and  that  consequently  J  S  having  prede- 
to  the  children  of  his  four  sons.  Held,,  ceased  the  testator,  there  was  an  intes- 
that  the  four  sons  took  the  houses  as  tacy.  Held  on  appeal  by  the  Lords, 
tenants  in  common  in  fee,  and  that  the  Justices  reversing  the  M.  R.  that  tak> 
executory  devise  over  to  their  children  \t\^  into  consideration  the  whole  will^ 
was  void.  '*  The  expression  of  the  test*  the  gift  to  J  S  must  be  read  as  a  gift  to 
ator's  desire  that  none  of  the  houses  be  him  for  life  with  an  absolute  power  of 
disposed  of  either  *  by  division,  assign-  appointment  and  with  a  gift  over  if  J  S 
ment,  trjinsfer.  or  sale,  without  the  should  die  before  the  testator,  or  if  he 
written  consent  of  each  and  every  of  should  survive  but  not  dispose  of  the 
the  four  sons,  their  heirs,  assigns,  or  estate;  and  that  in  the  event  which  had 
representatives,'  shows  that  the  testator  happened  the  gift  over  was  valid.  "Now 
considered  the  heirs  of  the  four  sons  as  there  can  be  no  question  upon  the  word» 
having  an  estate  in  the  property,  which  of  the  gift,  taken  per  se^  that  they  give 
they  could  only  have  in  the  event  of  its  an  estate  of  inheritance  in  the  freehold 
being  a  fee  siniple  estate."  Fry,  J.,  in  property  and  real  estate  and  an  abso- 
Shaw  v.  Ford,  L.  R.  7  Ch.  D.  669,  672.  lute  interest  in  the  personal  property. 
So  words  which  would  create  a  fee  So  also  as  regards  the  power  confer- 
simple  in  realty  or  an  absolute  inter-  red.  If  we  stop  with  the  power  so 
est  in  personalty  may  be  restrained  by  conferred  it  is  merely  conferring  oa 
subsequent  expressions,  other  than  the  the  devisee  and  legatee  a  power  of 
mere  fact  that  there  is  a  limitation  over,  doing  that  which  would  have  been  in- 
It  even  seems  that  the  presence  of  the  cidental  to  the  estate  previously  given 
limitation  over  will  tend  to  give  subse-  to  him.  But  when  we  come  to  take 
quent  expressions  a  more  restrictive  into  consideration  the  gift  over  in  de- 
meaning than  they  would  otherwise  fault  of  the  power  being  exercised^ 
have;  but  the  gift  over,  standing  alone,  then  the  fact  of  the  power  having 
without  the  aid  of  such  subsequent  ex-  been  previously  given  becomes  of  some 
pressions  cannot  be  allowed  \o  restrict  importance,  and  it  is  the  duty  of  the 
the  preceding  absolute  limitation;  other-  court  to  reconcile,  as  far  as  it  can,  alt 
wise  every  absolute  interest  followed  by  the  various  provisions  contained  in  the 
a  gift  over  would  be  restrained  to  a  life  will,  so  as  to  give  effect  to  a  reasonable 
estate  with  a  general  power  of  dtsposi-  construction  of  the  whole  will.  We 
tion  and  the  principle  itself  would  be  find  the  gift  over  is  in  the  following 
at  an  end.  A  testator  devised  "unto  terms,  'provided  he*  (that  is,  hi& 
my  brother  John  Stringer  all  my  real  brother)  *  shall  not  dispose  of  any  said 
and  personal  estate  and  effects  whatso-  real  and  personal  estate,  or  any  part 
ever  and  wheresoever,  with  full  power  thereof  as  aforesaid,*  and  then  there  is 
and  authority  for  him  to  give,  sell  and  another*  disposition  of  the  property, 
dispose  thereof,  or  of  any  part  thereof.  Now  l^quite  agree  that  if  that  proviso 
to  such  person  or  persons  and  for  such  was  only  to  take  effect  in  the  event  of 
purposes  as  he  shall  think  fit  by  any  the  brother  surviving  the  testator,  and 
deed  or  deeds,  or  writings,  or  by  his  not  disposing  of  the  property  pursuant 
last  will  or  testament  in  writing  al-  to  the  power  previously  given  to  hiro,. 
ready  executed  or  hereafter  to  be  exe-  the  proviso  would  be  repugnant,  and 
cuted  by  him,  or  otherwise;  and  I  do  might  be  rejected  on  that  account, 
hereb}'  name  and  appoint  him  the  sole  But  I  am  of  opinion  that  it  was  the 
executor  of  this,  my  will;  but  provided  intention  of  the  testator  to  provide  by 
he  shall  not  dispose  of  my  said  real  and  his  will  as  well  for  the  case  of  his 
personal  estate,  or  any  part  thereof  brother  dying  in  his  lifetime,  and 
as  aforesaid,  then,  and  not  otherwise,  I  therefore  never  having  an  opportunity 
do  hereby  give,  devise,  and  bequeath  of  exercising  the  power  of  appointment, 
my  said  real  and  personal  estate,  or  as  for  the  case  of  his  brother  suiviving 
such  part  or  parts  thereof,  as  he  shall  him,  and  thereby  only  exercising  it  to 
not  so  dispose  of,"  to  J  S  for  life  with  a  partial  extent."  Baggallay,  L.  J. 
remainders  over.  The  testator  made  Stringer's  Est^  L.  R.,  6  Ch.  D.  i,  17» 
various  dispositions  with  special  refer-  x8. 

ence  to  the  alternative  of  the  survivor-  See   further,  for    somewhat   similar 

ship  of  himself  or  J  S.  The  latter  died  in  construction     upon    the   whole    will, 
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interest,*  and  where  a  power  of  disposition  accompanies  a  be* 
quest  or  devise  of  a  life  estate,  the  power  is  limited  to  such  dis- 
position as  a  tenant  for  life  can  make,  unless  there  are  other  words 
clearly  indicating  that  a  larger  power  was  intended.* 

Fox's  Appeal,  99  Pa.  St.  3S2;  Ander-  have  the  same  effect.  They  are  total- 
son  r.  Hall,  80  Ky.  91;  Richardson  v.  ly  inconsistent  with  an  estate  in  the 
Paige,  54  Vt.  373.  wife,  which  is  to   endure   beyond   her 

On  the  other  hand  it  seems  to   have  life." 

been  held  in  Smith  T'.  BeH,  6  Pet.  (U.  This    construction   it  is   submitted,. 

S.)    68,  that    the   gift    over  alone    is  would  if  consistently  followed,  entirely 

sufficient  to  restrain  a  bequest  of  per-  abrogate   the    principle    itself.      This. 

sonalty  to  and  for  the   legatee's  "own  case  differs  from  the  preceding  Eng- 

use  and  disposal  absolutely"    to   a  life  lish  cases  in  that  there  seems^to  have 

interest  with   a  power  of   disposition  been  nothing  except  the  gift  over  from 

over  the  income  only.     The  court  by  which  an  intent  to  cut  down  the  ab- 

Marshall,  C.  J.,   said :  "The  iirst  part  solute  interest  could  be  inferred.     It 

of   the  clause  which   gives   the   per-  has,  however,  been  cited  with  approval 

sonal   estate   to   the  wife,  would   un-  by  Woods,  J.,  in  Giles  v.  Little,  104  U, 

doubtedly,  if  standing   alone,  give  it  S.   296;    and    in    Branch  v,   Virginia 

to  her  absolutely.     But   all   the  cases  Coal  &  Min.  Co.,  93  U.  S.  334.     See 

admit    that    a   remainder   limited  on  also    Baxter  v.   Bowyer,  19  Ohio  St. 

such   a  bequest  would  be  valid,  and  490;  Richardson  v.  Paige,  54  Ohio  St. 

that  the  wife  would  take  only  for  life.  373. 

The  difficulty  is  produced  by  the  sub-  But  in  Howard  v,  Carusi,   109  U.  S. 
sequent  words.    They  are  *which  per-  725,  the  decision  was  distinctly  placed 
sonal  estates  I  give  and  bequeath  unto  on  the  ground  that  under  the  principle 
my  said  wife,  Elizabeth   Goodwin,  to  of  the    English    cases,  the   gift  over 
and  for  her  own  use   and  benefit,  and  after  a  devise  of  the  fee  coupled  with 
disposal   absolutely.*    The    operation  an  express  or  implied  power  of  dispo- 
of  these  words,  when  standing  alone,  sition  was  void,  although  there  would 
cannot    be   questioned.     But  suppose  seem  to  be  no  reason  why  the  same  in- 
the  testator  had  added  the  words  *dur-  ference  as  to  the  testator's  intent  might 
ing  her  life.'     These  words  would  have  not  have  been  drawn  from  the  pres- 
restrained  those  which  preceded  them ;  ence  of  the  limitation  over.asinthe 
and  have  limited  the  use  and  benefit,  case  of  bequests  of  personalty. 
and  the  absolute  disposal  given  by  the  In  some  cases  the  general  power  of 
prior  words,  to  the  use  and  benefit  and  disposition  has  been  considered  suffi- 
to  a  disposal  for  the  life  of  the   wife,  cient  to  enlarge  an  estate    for    life, 
13  Ves.  444.    The  words  then  are  sus-  into   an  absolute  interest  and   defeat 
ceptible   of  such   limitation.     It   may  the  gift  over.     Rona  v.  Meier,  47  Iowa 
be  imposed  on  them  by  other   words.  610;    Bacon  v.   Woodward,   I3   Gray 
Even  the  words   'disposal  absolutely'  (Mass.)  381.    But  compare   Kelley  v. 
may   have  their    absolute     character  Meins,  135  Mass.  331. 
qualified   by  restraining    words,  con-  1.  Bradley   r.    West,    13  Ves.   445; 
nected  with,  and  explaining  them   to  Smith  v.  Bell,  6  Pet.  (U.  S.)68;  Kel- 
mean,  such  absolute  disposal  as  a  ten-  ley  v,  Meins,  135  Mass.  234 ;  Brant  v^ 
ant  for  life  may  make.     If  this  would  Virginia  Iron  Co.,  93  U.  S.  326;  Boyd 
be     true,    provided    the     restraining  r^.   Strahan,  36  111.  355;   Siegwald  v, 
words    'for  her  life'   had  been  added,  Siegwald,  37  111.  430;  Gregory  v.  Cow- 
why       may     not     other      equivalent  gill,  19  Mo.  415.     So,  if  the  jus  dis- 
words,    others    which    equally   mani-  ponendi  is  conditional.     Hill  v,  Hill» 
fest  the  intent  to  restrain   the   estate  4  Barb.  (N.  Y.)  419. 
of    the  wife   to   her   life,   be  allowed  Where  the  power  of  disposition  is 
the     same      operation.      The    words  partial  only  the  principle  is  not  sub- 
*the    remainder  of   said    estate,  after  ject  to    attachment    by   life   tenants' 
her   decease,   to    be    for  the    use    of  creditors.      Richardson    v,   Paige,  54 
the  said  Jesse  Goodwin,'  are,  we  think,  Vt.  373. 

equivalent     They  manifest  with  equal  2.  Brant  v,  Virginia  Coal  and  Iron 

clearness  the  intent  to  limit  the  estate  Co.,  93  U.  S.  334;  Smith  v.  Bell,  6  Pet. 

given  to  her,  to  her  life,  and  ought  to  (U.  S.)    68;  Boyd   v.  Strahan,  36  IIU 
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g.  Limitations  Changing  the  Devolution  of  Prior  Es- 
tates IN  Fee  at  Moment  of  Devolution. — Any  executory 
limitation  defeating  or  abridging  an  estate  in  fee  by  altering  the 
course  of  devolution  which  is  to  take  effect  at  the  moment  of 
devolution  and  at  no  other  time,  is  bad.* 

A.  Destruction  of  Executory  Interests. — Estates  Puk 

AUTER  Vie. — Executory  interests  engrafted  upon  an  estate  tail, 
might,  at  common  law,  be  destroyed  by  a  common  recovery  suf- 
fered by  the  tenant  in  tail  before  the  event  happened  upon  which 
they  were  to  arise,  because  the  effect  of  a  common  recovery  was 
to  bar  the  estate  tail  and  all  conditions  and  collateral  limitations 

355*  S^^  Bradley  r.  Westcott,  13    Ves.  houses  to  his  four  sons,  share  and  share 

445;  Richardson  V.  Paige,  54  Vt.  373.  alike,  to  hold  subject  to  certain  condi- 

Thus  where  a  testator   made  a    be-  tions:     First,  it  was  his  will  that  none 

quest  to  his  wife  of  all   his  estate,  real  of  the  houses  be   disposed  of  either  b^ 

and   personal,   "to  have   and   to   hold  division,  assignment,   transfer,  or  sale, 

during  her  life,  and  to   do   with  as  she  without   the  written    consent  of  each 

sees  proper   before  her  death,"  it  was  and  every  of  his  four  sons,    their  heirs 

held  the  wife   took  a  life  estate  in  the  assigns  or  representatives.     Secondly, 

property,   with   only   such  power  as  a  until  the  before- mentioned  distribution 

life  tenant  can  have,  and  her  convey-  of  the  property   was    made,    the  rents 

ance  of  the  real   property   passed    no  should  come  into  a  common  fund  and 

greater    interest.     Brant    v,    Virginia  be  divided  equally  among  his  four  sons. 

Coal  &  Iron  Co.,  93  U.  S.  333.  Furthermore,   if    there  should    be  no 

In  the   case  just  cited  the  court  by  lawful  distribution  of  the  property  dur- 

Field,  J.,  said:     '*The  interest  conveyed  ing  the  life  or  lives  of  his   four  sons,  it 

by  the  devise  to  the  widow  was  only  a  should  then  devolve  to  the   children  of 

life  estate.    The  language  used  admits  his  four  sons.     And  in  case  any  of  them 

of  no  other  conclusion;    and   the  ac-  should  die  without  issue,   the  share  of 

companying  words,  *to  do   with  as  she  the  rents   possessed    by  them    or  him 

sees  proper  before  her  death,*  only  con-  should     devolve     to      the    widow  or 

ferred  power  to  deal  with  the  property  widows     of    such    deceased     son   or 

in  such  manner  as  she   might  choose,  sons,  to  be  by   them      received     dur- 

consistently  with  that  estate,  and,  per-  ing     their      widowhood,     and    after- 

haps,' without  liability  for  waste   com-  wards     it     should      devolve     to    the 

nittted.    These  words,  used  in   connec-  survivor  or  survivors  of  his  other  sons, 

tion  with  a  conveyance  of  a   leasehold  that  is  to  say,  to  his  grandchildren,  and 

estate,   would   never  be  understood   as  to    their    heirs  and  assigns,  to  be  di- 

conferring  a  power  to  sell  the  property  vided  equally  among  them.     Held^  that 

so  as  to  pass  a  greater  estate.     What-  the  four  sons  took   the  houses  as  ten- 

ever  power  of  disposal  the  words  confer  ants   in  common   in  fee,    and  that  the 

is  limited  by  the  estate  with  which  they  executory  devise  over  to  their  children 

are  connected,"    See   Boyd  v,  Strahan,  was  void.  Fry,  J.,  saying:     '* Although 

36  111.  355.  the   period    during  which   the  contin- 

1.  Shaw  V.  Ford,  L.  R.,  7  Ch.  D.  660,  gency  is  to  be   determined  is  that  of 

-673,  citing-  Gulliver  v.  Vaux,  8  D.  M.  &  the  joint  lives    of  the   four  sons,  the 

G.  167,  note;  Holmes  v.  Godson,   8   D.  time  at  which  the  devise  over  is  to  take 

M.  &  G.  152;  Ware  v,  Cann,  10  B.  &  C.  effect  is  the  death  of  each  of  the  sons; 

.433.  that  is  the  moment  when  the  estate  de- 

The  reason  alleged   for    this  is   "the  volves.     It  takes  effect  at  the  moment 

-contradiction   or   contrariety    between  of  devolution,  but  at  no  other  time:  and 

the  principle  of  law  which  regulates  the  altering,  as  everj'  executorj*  devise  must 

devolution  of  the  estate  and   the  execu-  alter,  the   course  of  devolution,  it  is 

tory  devise  which  is  to  take  effect  only  bad  upon  that  ground." 

at  the  moment  of  devolution  and  to  af-  The  principle,  though  laid  down  with 

ter  its  course."  Fry,  J.,  in  Shaw  v.  Ford,  special   reference  to  executory  devises, 

L,.  R.,  7  Ch.  D.  669,  673.  seems  equally  applicable  to  limitations 

In  this  case  a  testator  devised  thirteen  by  way  of  use. 
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annexed  thereto.^  But  since  such  interests  arise  independently 
of  the  preceding  estate,  they  cannot  be  destroyed  or  prevented 
from  taking  effect  by  any  alteration  whatever  in  that  estate,  and 

hence  the  owner  of  a  preceding  estate  in  fee  simple  can  do  noth* 
ing  to  bar  or  affect  the  subsequent  executory  interest.*    Where 

1.  Smith   Ex.    Int^    §  789;   Feame*s  limitations,  and  the  consequent  eman- 

Cont.  Rem.  424,  522,  note  (I),  per  Butler;  cipation  of  the  limitation  of  legal  estates 

Wilson's  Uses,  63,  65 ;  Sand.  Uses  153;  from  the  rules  of  the  common  law,  the 

Gilb.  Uses  (Sugd.  ed.)  157,  n.;    Hale,  obstacles  opposed  bj  the  common  law 

C.  J.,   I    Eden's  Ch.  Cas.   27;  Page  v,  to  the  creation  of  what  are  somewhat 

Ha V ward,  2  Salk.  570.  vaguely  styled  perpetuities,  were  made 

•*A  common  recovery  suffered  by  the  nugatory  in  practice.  Moreover,  the 
tenant  in  tail,  before  the  time  shall  machinery  of  common  recoveries,  la- 
arrive,  and,  of  course,  while  his  estate  is  boriously  built  up  by  the  courts  to  pro- 
continuing,  will  bar  this  executory  in-  mote  freedom  of  alienation  in  fraud  of 
terest,  because  the  effect  of  a  common  the  statute  £>e  Don  is,  was  found  to' 
reco%'ery  is  to  bar  the  estate  tail,  and  have  lost  part  of  its  efficUcy.  For, 
also  all  conditions  and  collateral  limit-  though  it  was  never  doubted  that  an 
ations  annexed  to  the  estate  tail;  and,  executory  limitation  in  defeasance  of  a 
as  a  consequence,  it  will  bar  this  exccu-  fee  tail  might  be  barred  by  a  common 
torr  devise  as  a  collateral  limitation.  recovery,  it  was  held  by  three  judges 

The  like  observation,  mutatis  muta/t'  of  the  court  of  King*s  Bench,  against 
4iis,  is  applicable  to  estates  tail  which  the  opinion  of  Doderidge,  that  an  exec- 
are  subject  to  collateral  limitations  by  utory  limitation  in  defeasance  of  a  fee 
way  of  shifting  use.  simple  could  not  be  so  barred   without 

Also,  if  there  be  an  estate  tail  with  the  concurrence  of  the  person  entitled 

the  reversion  in  fee,  and  this  reversion  to  the  benefit  of  the  executory  limita- 

in  fee  is  disposed  of  by  way  of  execu-  tion.     (Pells  v.  Brown,  Cro.  Jac.  590.) 

tory  devise,  the  interest  under  the  ex-  If  such  person  had  been  vouched,  and 

ecutory  devise   will   not  be   protected,  had  entered  into  the  warranty,  it  was 

It  may  be' barred  by  the  common  re-  agreed  that    thg  executory   limitation 

covery  of  the  tenant  in  tail;  for,  as  he  would  be  barred;   but  this   proceeding 

may  bar  the  reversion  in  fee,  he  may,  would  merely  have  effected  by  matter 

as  a  consequence,  bar  all  estates  and  of   record    what  might  equally    well 

interests  derived  out  of  the  reversion."  have  been  effected  by  release  between 

2  Prcst.  Abst.  I2X.  the  parties. 

S.  Smith  Ex.  Int.,  ^  790;  Fearne's  The  same  doctrine  is  also  applicable 
Cont.  Rem.  418,  421,  422;  Jarm.  Wills  to  estates /«r  <i»/er  vie.  The  opinion 
(5th  ed.)  *873;  a  Prest.  Abst.  •120;  2  was  expressed  by  Preston,  that  an  exec- 
Wash.  Real  Prop,  (5th  ed.)  678,  757;  utory*  limitation  annexed  to  an  estate 
Wilson's  Uses  48 ;  Cornish*s  Uses,  pur  outer  vie,  limited  to  a  grantee  and 
98,  99;  Gilb.  Uses  (Sugd.  ed.)  287,  his  heirs  general  cannot  be  barred  by 
290,  note;  4  Kent  Com.  241;  2  Cruise's  the  first  taker,  and  this  has  recently 
Dig.  281;  Pells  V.  Brown,  Cro.  been  affirmed  by  judicial  decision,  (i 
Jac.  590;  Lee  v.  Lee,  Mood.  268;  Prest.  Abst.  438;  In  re  Barber's  Settled 
stated  Fearne's  Cont.  Rem.  422 ;  Estates,  18  Ch.  D.  624.)  Thus  it  will 
Archer's  Case,  i  Rep.  67;  Chudleigh's  be  seen  that,  by  means  of  executory 
Case,  I  Rep.  120;  Couch  v.  Gorham,  i  .limitations,  there  emerged  into  practice 
Com.  36;  Moffat  v.  Strong,  10  Johns,  a  new  method  of  interposing  an  ob- 
(N.  Y.)  12;  Jackson  v.  Bull,  xo  Johns,  stacle  to  the  alienation  of  property.  A 
<N.  Y.)  19.  See  Downing  v.  Wherrin,  claim  arising  under  such  an  executory 
19  N.  H.  9;  Andrews  v.  Roye,  X2  Rich,  interest  was  as  much  within  the  lan- 
(S.  Car.)  544;  Ford  v.  Ford,  70  Wis.  guage  of  the  Statutes  of  Fines  as  any 
19;  Myar  v.  Snow,  49  Ark.  125;  Ran-  other  kind  of  claim;  and  therefore  it 
dall  V.  Josselyn,  59  Vt.  557;  Smith  v.  could  equally  be  bound  by  non-claim 
Hunter,  23  Ind.  580;  Den  d.  South-  on  a  fine  levied  with  proclamations 
erland  V.  Cox,  3  Dev.  (N.  Car.)  394;  under  those  statutes,  (i  Cruiso's  Fines 
Myers  »,  Craig,  i  Busb.  (N.  Car.)  2,  and  Rec.  313.)  But  for  this  purpose  it 
169;  Smith  v.  Hunter,  23  Ind.  580.  was  necessary  that  there  should  be  a 

'•By  the    introduction    of  executory  non-claim  of  five  years'  duration  after 
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a  defeasible  fee  and  an  executory  fee  limited  upon  it,  vest  in  the 
same  person,  the  latter  is  not  merged  or  extinguished  in  the  foraier, 
the  two  interests  being  successive  and  not  concurrent.*  In  the 
case  of  executory  limitations  of  chattels  real  or  personal,  the  in- 
terest of  the  ulterior  devisees  or  legatees  will  be  protected 
against  any  attempted  disposition  on  the  part  of  the  devisees  or 
legatees  of  the  prior  interests.*  In  the  case  of  a  devise  of  a  tenn 

the  claim  under  the  executory  llmita-  erty    under    the  executory    limitation, 

tion  had  become  enforceable,  that  is,  had  which  claim   was  resisted  by  the  heir 

vested  in  possession;  and  thus  the  prac-  en  parte  paUrnay  on  the  ground  that 

tical  effect  of  a  fine,  in  this  respect,  was  the  executory  fee  had  been  extinguished 

merely  to  shorten  the  ordinary   period  by   the  union  of  both  interests  in  the 

for  the    limitation    of   actions    to  five  person    of  the    daughter.    But  it  was 

years.   This  restricted  power  of  barring  neld,  that  no  extinguishment  had  taken 

executory  limitations,  other  than    ex-  place,  and  that  the  maternal  heir  was 

ecutory    limitations   subsequent  to    an  entitled.     Lord    Ellenborough  sajing: 

estate  tail,  was  lost  upon  the  abolition  "This  is  not  the  case  of  a  limited  fee 

of  fines  by  the  Fines    and   Recoveries  and  a  reversionary   fee  co-existing  in 

Act.     It  requires  carefully  to  be  dis-  the  same  person,  as  would  be  the  case 

tinguished  from  methods  of  barring  ex-  if  a  fee  simple  conditional  at  common 

ecutorv  limitations  subsequent  to  an  es-  law   and   the  reversionary   interest  of 

tate  tail,  or  to  a  quasi  estate  tail  carved  the  person  who  granted  it  were  to  vest 

out  of  an  estate  pur  auter  vie.    These  in  the  same  person,  which  would  create 

took  effect  immediately,    and  without  a  merger.     (4   Mod.  5,    and  5  Terai. 

the  expiration  of  any  period  of  limita-  Rep.  109,  x  10.)     It  is  not  the  union  of 

tion.**     Challis*  Real  Prop.  143,  X44.  two  concurrent  co-existing  fees,  but  it 

But  where  testator's  daughter  was  is  the  case  of  one  limited  and  determin* 
g^ven  a  fee  determinable  by  her  death  able  fee,  and  of  another  fee  not  con- 
without  issue  then  living,  with  a  limi-  current,  but  created  de  novo  by  a  mode 
tation  over  to  testator's  heirs,  and  she  unknown  in  early  times,  to  commence 
was  his  sole  heir  at  time  of  his  death  in  futuro  upon  the  ending  of  the  lim- 
and  died  without  issue,  her  conveyance  ited  fee,  and  until  such  limited  fee 
vested  a  perfect  title  to  her  grantee,  ceases,  it  has  no  existence,  nor  any- 
Stokes  V.  Van  Wyck,  83  V  a.  724.  thing  beyond  the  chance  of  future  ex- 

A  sale  of  the  land  under  an  execu-  istence.    The  second  fee  is  not  the  old 

tion  against  the  first  devisee  does  not  reversion  waiting  upon  the  limited  fee, 

affect  the  second  devisee's  right.    Brat-  and  constantly  in  esse  wliilst  that  lim- 

tie  Square   Church   v.  Grant,  3    Gray  ited  fee  continues,  but  it  is  a  new  fee 

(Mass.)  146.                                     ^  which  will   never  be   in  esse  until  the 

1.  Jarm.  on  Wills  (5th  ed.)  *878;Good-  limited  fee  ceases.  No  act  done  by  the 
title  d.  Vincent  v.  White,  15  East  174;  owner  of  the  limited  fee  during  the 
2  B.  &  P.  (N.  R.)  383;  Doe  d.  An-  continuance  of  such  limited  fee  will  en- 
drew  V.  Hutton,  3  B.  &  P.  643;  Good-  able  the  person  in  whom  the  chance  to 
right  d.  Larmer  v.  Searle,  Wils.  29;  the  second  is  vested  to  interfere.  If  the 
Goodtitle  v.  White,  2  New  Rep.  383;  15  limited  fee  were  to  end  if  J  S  should 
East  174;  Barnitz  v,  Casey,  7  Cranch  die  without  leaving  issue  at  bis  death 
(U.  S.)  456.  by  J  N,  and  J  N  were  dead  without  is- 

Thus    in    Goodtitle    d.    Vincent    v,  sue,  so  that  that  commencement  of  the 

White,  15  East  174,  a  testator  devised  second  fee  upon  the  death  of  J  S  was 

all    his  estate  to  his  wife,  in   case  his  become  matter  of   certainty,  vet  the 

daughter  (who  became  his  heir)  died  person    to  whom  the  second  fee  was 

under  the   age    of   twenty-one    years,  limited  would,  in   legal   contemplation, 

The  wife  died  intestate;  so  that    the  have  nothing  but  a  possibility  till  I  S's 

daughter  to  whom  the  estate  had  de-  death.    This  is  a  case,  therefore,  01  suc- 

scended  from  her  father,  subject  to  the  cessive,  not  of  concurrent,  co-existing 

executory  devise,  became  also  entitled,  fees;  and  in  the  case  of  successive  fees 

by  descent  from  her  mother,  to  the  ex-  of   this    description,    what  authorities 

ecutory  interest  so  created.  The  daugh-  there  are,  are  all  against  the  plaintiff." 

ter  died  a  minor,  upon  which  the   heir  2.  Fearne'sCont.  Rem.418,421;  Wil- 

ex  parte  materna  claimed   the  prop-  son  on  Springing  Uses  62;   Manning^ 
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of  years  to  one  for  life  with  a  limitation  over  of  the  residue  to 
another,  the  subsequent  union  of  the  freehold  or  inheritance  with 
the  interest  given  the  first  devisee  or  a  feoffment  or  other  act  of 
forfeiture  by  such  first  devisee  will  not  extinguish  or  affect  the 
interest  of  the  ulterior  devisee.*  So  where  the  limitation  is  inter 
T/ivos  by  way  of  trust,  the  union  of  the  term  with  the  inheritance 
by  surrender  to  or  any  act  done  by  a  person  having  notice  of  the 
trust,  will  not  in  equity  be  allowed  to  defeat  executory  limitations.* 

i.  Executory    Devisee    May    Restrain     Waste. —  On 

proper  application  by  the  executory  devisee,  equity  will  restrain 
the  prior  devisee  from  committing  waste.' 

y.  Curtesy  and  Dower. — Dower  and  curtesy  having  once 
attached,  exist  in  a  fee  simple  defeasible  subject  to  an  executory 
limitation,  although  the  estate  is  defeated  by  the  happening  of 
the  event  on  which  the  limitation  over  is  to  take  effect,*  unless 

Case,  8  Co.  Rep.  cj/ba;  Lampet*s  Case,  give  them  an  estate  tail  in  lands  of  in* 
lo  Co.  Rep.  47^;  Wright  v.  Cart-  heritance,  the  limitations  in  these  in* 
Wright,  I  Bur.  282;  Cadogan  r.  Ken-  stances,  make  no  estate  tail  properly  so 
nett,  Cowp.  432.  See  sufra^  this  title,  called,  nor  are  such  limitations  execu- 
^  II,  4,  d;  also  Legacies  and  Db-  tory  devises,  but  the  limitation  to  the 
VISES,  vol.  13,  p.  150  et  seq.  heirs  of  the  body  carries  the  estate  to 
1.  Fcame's  Cont.  Rem.  421;  Lee  v.  them,  and  a  remairrder  over  will  take 
Lee,  Mood.  268;  Hanning  v,  Radjard,  effect,  if  the  person  entitled  by  virtue  of 
<:Ued  Lampete*s  Case,  10  Rep.  52a.  the  limitation  in  tail  makes  no  disposi- 
Otherwise  the  ulterior  interest  might  tion  of  the  estate.  But  the  person  en- 
be  destroyed  by  collusion  between  the  titled  under  the  limitation  in  tail,  may 
first  devisee  and  the  reversioner,  dispose  of  the  whole,  and  bar  as  well 
Fearne's  Cont.  Rem.  421.  the   remainders  over  as  his  own  issue, 

2.  Wilson  on  Springing  Uses,  63.  by  deed,  surrender,  or  even  articles. 

Thus  in  the  Duke  ofNorfolk's  Case,  the  In  Blake  v,  Blake,  mentioned  by  Mr. 
trustee,  ader  the  death  of  the  eldest  son  Cox,  3  P.  Wms.  10,  note  i,  the  Court  of 
without  issue,  merged  the  term  of  two  Exchequer  held,  that  the  mere  renewal 
hundred  years  by  a  surrender  to  the  sec-  of  a  lease  for  lives,  by  the  first  taker  in 
ond  son,  who  was  seised  of  the  reversion,  tail  of  it,  even  without  the  concurrence 
Lord  Nottingham,  in  reference  to  that  of  the  trustees,  acquired  to  him  the  ab- 
circumstance  observed,  "this  point  is  not  solute  ownership  of  the  lease."  Fearne's 
worth  speaking  to,  for  whether  the  law  Cont.  Rem.  495,  note  (d)  per  Butler, 
be  so  or  not,  it  is  not  material,  because  See  Wilson  on  Springing  Uses  131; 
the  trust  of  the  term,  if  well  limited  Blake  v.  Lexton,  6  D.&  £.289;  Norton 
unto  Charles,  whatsoever  had  been  v.  Frecker,  i  Atk.  524;  Wastneys  v. 
done  to  break  in  upon  this  trust  and  to  Chappell,  i  Bro.  Par.  Cas.  457;  Graf- 
defeat  it,  by  them  who  had  notice  of  ton  v,  Euston,  3  P.  W.  266  note;  Fors- 
the  trust,  and  were  privy  to  it,  though  ter  v.  Forster,  2  Atk.  259. 
it  be  never  so  good  in  law,  yet  it  8.  Robinson  v,  Litton,  3  Atk.  209. 
ought  to  be  set  aside  in  equity,  and  in  See  Clapp  v.  Fogleman,  i  Dev.  &  B.  Eq. 
this  we  all  agree  in  opinion.'*  Duke  of  (N.  Car.)  466.  Contingent  interests 
Norfolk's  Case,  3  Cas.  Ch.  14;  2  Rep.  are  within  the  protection  of  the  court. 
in  Chan.  121;  PoUex  223;  a  Swan.  354;  Fearne's  Cont.  Rem.  562.  But  see 
stated  Wilsons'  Uses  63.  Mathews   v,    Hudson    (Ga.),  7  S.  £. 

Bstatet  pur  anter  vie. — ^'Certain  lim-  Rep.  286.    See  Waste. 

itations  of  subsisting    leases    for    life,  4.  Jarm.  on  Wills  (5thed.)  *878,*879; 

neither  have  the  effect  of  regular  limit-  6  Cruise  Dig.  374;  2  Wash.  Real  Prop, 

ations  of  estates  of  Inheritance,  nor  yet  (5th  edO  735;    Buckworth  v.  Thirkell, 

operate  as  executory  devises.    If  a  per-  3  B.   &   P.  652  n.;  Moody  v.  King,  2 

son  seised  of  an  estate  pur  outer  vic^  Bing.  447;  Goodenoughi'.  Goodenough, 

devise    it  to  one    (indefinitely  or  for  3  Prest.  Abst.  372.    But  see   Ray  v. 

life),  and  to  the  heirs  of  his  body,  or  in  Fung,  5  B.  &  Aid.  651. 

general  to  one  in  such  manner  as  would  The   first  case    on   the  subject  was 
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the  event  upon  which  the  estate  is  to  shift  is  the  birth  of  children 
who  but  for  such  limitation  over  would  have  inherited  the  par- 
ent's estate,  and  the  fact  that  the  limitation  over  is  in  favor  of 
the  children  themselves  does  not  affect  the  question,  since  in  any 
case  they  would  not  take  by  inheritance  but  by  purchase.*    The 

Buckworth  v,  Thirkell,  3  B.  &   P.  652  mer  donee,  it  was  on  the  terms  that  the 

n.,  where   a    testator  devised  lands  to  limitation  over  should  not  impeach  the 

trustees  and  their  heirs,  in  trust  for  his  title  of  dower  of  the  wife  of  that  donee.** 

granddaughter  M  until  she  arrived  at  the  3  Preston's  Abstr,  373. 

age  of  twenty -one,  or  was  married;  and  The    ground   upon    which    Preston 

after    she   attained  her   age  of  twen-  sustains  the  wife^s  right  to   dower  is 

ty-one,  or  was  married,  then  he  gave  probably    the    more    correct,   for  the 

the  lands  to  M,  and  her  heirs  and  as-  ground   upon  which   Moody  t'.  King 

signs,  forever;  but  in  case  M   should  was  decided  would  seem  to  be  equally 

die  before  the  age  of  twenty -one  years,  applicable  to  all  base  and  determinable 

and  without  leaving  lawful  issue  of  her  fees  and  would  seem  to  be    an  unwar* 

body  then  over.      M  died   under  age,  ranted    extension     of     the     principle, 

without  issue  living  at  her  decease,  but  Wash.  Real  Prop.  *i35.     See  Dower, 

having  had  a  child  born  alive;  and  it  vol.  5,  p.  892;  3  Prest.   Abst.  372-374. 

was  held,  that  the  husband  (the  father  And  of  this  view  was  Gibson,  C,J.,  in 

of  such  child)  was  entitled  to  an  estate  Evans  v.  Evans,  9  Pa.  St.  190. 

for  life  as  tenant  by  the  curtesy.  In  Smith  v,  Spencer,  2  Jur.   N.  S, 

This  case  has  been  severely  criticised.  778,  Stuart,  V.  C,  applied  the   princi- 

Co.  Litt.  241a,  note  by  Butler,  Park  on  pie  of  Moody  v.  King,  to  an  equitable 

Dower,  177-179, 185.    But  was  followed  fee  subject  to  an  executory  devise,  and 

in  Moody    v.   King,    2  Bing.    447,  in  on  appeal,  the  decision  was  affirmed  br 

which  it  was  definitely  settled  that  the  the  Lord  Chancellor.    6  D.  M.  &  G. 

wife  is  entitled  to  dower  out  of  a  iee  631,  although  it  should  be  observed  that 

simple  subject  to  an  executory  limita-  on  the  appeal,  no  question  as  to  dower 

tion;  although  the  event   upon  which  was  expressly  raised, 

the  estate  is  to  shift,  has  actually  taken  In  America  the  weight  of  authority 

place.    In  this  case,  the  estate  was  to  sustains  the  text.    Hatfield  v.  Sneden, 

go  over  on  death  of  first  devisee  with-  54  N.  Y.  280    overruling-    Wcller  v, 

out  children,  and  the  decision  was  ex-  Weller,  28  Barb.  (N.  Y.)  588,  and  Hat- 

pressly  placed  upon   the  ground  that  fieldi/.  Sneden,  42  Barb.  (N.Y.)  622.  See 

as  children  of  the  marriage  surviving  Evans  v.  Evans,  9  Pa.  St.  190;  Thornton 

the  first  devisee  would  have  taken  a  fee  T^    Krepps,  37    Pa.  St.  391 ;  Jones  v. 

simple,    indefeasible,    dower    attached  Hughes,  27  Gratt.   (Va.)  560;   Medley 

under  the  principle  laid  down  by  Lit-  x\  Medley,  27  Gratt.  (Va.)  5^;  Talia- 

tleton  ^  53,  *' When  the  husband  is  seised  ferro  v,  Barnwell,  4  Call    (Va.)  321; 

of  such  an  estate  in  tenements  etc.,  so  Pollard  v.  Slaughter,  92    N.  Car.   72; 

as  by  possibility  it  may  happen  that  the  Wright  v.  Herron,  6  Rich.  Eq.  (S.Car.) 

wife  may  have  issue  by  her  husband,  406;  Milledge  v.  Lamar,  4  Desaus.  (S. 

and  that  the  same  issue  may  by  possi*  Car.)  617;  Northcut  v,  Whipp,    12  B. 

bility  inherit  the   same  tenements  of  Mon.  (Ky.)  65;  Daniel  v,  McManama, 

such  an  estate  as  the  husband  hath,  as  i  Bush  (k.y.)  544. 

heir  to  the  husband  of  such  tenements  In  Edwards  v.    Bibb,    34    Ala.  475^ 

she  shall  have  her   dower;   otherwise  dower  was  held  to  be  defeated   by   the 

not."  happening  of  the  event  upon  which  the 

Preston  on  the  other  hand  says  that  gif^  over  was  to  take  effect.    But  this  is 

as  the  wife^s  title  is  derivative  the  rule  said  to  be  the  only  case  to  that  effect  in 

cessante  statu   frimitivo^  cessat  atque  any  court  of  last  resort,  here  or  in -£ji^- 

derivativus    would    ordinarily    apply  land,     i  Wash.   Real  Prop.    (5th  ed.) 

but  "that   cases  of  dower,  of  estates  276,  note  (i). 

determined   by  executory   devise   and  1.  Sumner  v.  Partridge,  2    Atk.  47; 

springing  use,  owe  their  existence  to  Barker  %  Barker,  2  Sim.  249;  Adams 

the  circumstance,  that  these  limitations  v.  Beekman,    i    Paige    (N.   Y.)   631. 

are  not  governed  by  common  law  prin-  Jarman  on  Wills  (5th  ed.)  •879.    It  is 

ciples;  and   when  the   limitation  over  essential  to  the  validitv  of  a  claim   to 

was  allowed  to  be  valid  against  the  for-  curtesy  or  dower  that  the  lands  should 
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right  to  dower  and  curtesy  exists  whether  the  limitation  be  by 
way  of  use  or  devise,  but  not  if  the  limitation  be  by  a  convey- 
ance at  common  law.^ 

k.  Devolution  of  Rents  and  Profits  Where  the  Exec- 
UTORY  Limitation  Is  to  Take  Effect  In  Futuro. — Where 
there  is  an  executory  devise  of  real  estate,  to  commence  infuturOy 
or  where  the  freehold  between  the  death  of  the  testator  or  the 
determination  of  a  preceding  estate  and  the  vesting  of  an  execu- 
tory devise  is  not  disposed  of,  the  freehold  and  inheritance  de- 
scend to  the  heir  at  law  ;*  if  the  limitation  be  by  way  of  use> 
under  similar  circumstances,  a  resulting  use  arises  for  the  benefit 
of  the  grantor  or  settlor.*  The  profits  of  personalty  otherwise 
undisposed  of  accruing  before  the  vesting  of  an  executory  interest^ 
whether  limited  by  will  or  by  way  of  trust,  or  between  the  de- 
termination of  the  first  limitation  and  the  vesting  of  a  subsequent 
one,  will  accumulate  for  the  benefit  of  the  person  next  to  take 

be  such  as   the   issue  of  the  marriage  495;    Morton  v.  Funk,  6  Pa.  St.  483; 

could     b^     possibility     inherit.      Litt.  Miller  v.  Chittenden,  4  Iowa  352. 
^  53.  **Thu8   where    the    testator    devised 

See  Curtesy,  vol.  4,  p.  958;  Dower,  lands  to  A  for  five  years  from  Michael- 

vol.  5,  p.  884.  mas  then  next,   remainder   to  B  in   fee 

1.  I  Wash.  Real  Prop.  135;  Sammes  and  died  before  Michaelmas,  it  was 
&  Payne's  Case,  i  Leo.  167*,  Hatfield  v,  held  that  the  freehold  and  fee 
Heron,  54  N.Y.  285;  Evans  v.  Evans,  9  simple  descended  to  the  heir-at-law 
Pa.  St.  190.  '*If,  therefore,  the  estate  of  till  Michaelmas.  So  where  A  seised 
the  wife  be  an  estate  of  inheritance,  de-  in  fee,  devises  to  B  in  fee,  to 
terminable  by  a  limitation  which  op-  commence  six  months  after  A*8  death, 
erates  to  defeat  her  estate  at  common  during  those  six  months  the  estate  de- 
law,  the  right  of  curtesy,  it  would  seem,  scends  and  continues  in  the  heir-at-law. 
is  gone.  But  if  the  limitation  over  be  by  And  where  a  testator  seised  in  fee  de- 
way  of  springing  use  or  executory  devise  vised  to  trustees  for  five  hundred  years, 
which  takes  efiect  at  her  decease,  there-  remainder  to  the  first  and  other  sons  of 
by  defeating  or  determining  her  original  B  in  tail  (and  B  had  no  son  born  at 
estate  before  its  natural  expiration,  and  the  testator's  death),  remainder  over  in 
substituting  a  new  one  in  its  place,  fee,  it  was  held  that  the  freehold  de- 
which  could  not  be  done  at  common  scended  to  the  heir-at-law  till  the  birth 
law,  the  seisin  and  estate  which  she  had  of  a  son  to  B,  or  till  his  death  without 
of  the  fee  simple  or  tail  will  give  the  bus-  having  had  a  son.  '  Fearne's  Cont. 
band  curtesy.**  i  Wash.  Real  Prop.  Rem.  538-542;  Pay's  Case,  Cro.  Eliz. 
135,  par.  21  (5th  ed.),  approved  by  878;  Clarke  v.  Smith,  i  Lutw.  798; 
Johnson,   C,    in    Hatfield    v.    Heron,  Gore  v.  Gore,  2  P.  W.  28. 

54  N.  Y.  285.     See   further  upon   the  8.  Wilson's    Springing    Uses      150; 

subject,  I  Roper's  Husband  and   Wife,  Woodliff  v,  Drury,  (fro.  Eliz.  489;    Sir 

36-42;    I    Scribner's  Dower   (2nd  ed.)  Edw.  Cleve's  Case,  6  Co.  Rep.  l^b. 

297,   et  seq;  i  Wash.  Real  Prop.   134,  But  where  there  is  no  contingency 

135,216-217.  in  the  limitation  of  the  future  use  ex- 

2.  Smith  Ex.  Int.,  §  739;  Fearne's  cept  as  to  the  time  of  taking  effect  in 
Cont.  Rem.  536,  537.  See  Pay's  Case,  possession,  there  seems  to  be  ground  for 
Cro.  Eliz.  878;  Duifield  v.  Duffield,  i  contending  that  so  much  only  of  the 
Dow.  &  CI.  268;  Clark  v.  Smith,  i  use  as  is  undisposed  of  results  to  the 
Lutw.  1798;  Bullock  V.  Stones,  2  Ves.  grantor.  See  Wilson  on  Springing 
521 ;  Gore  t;.  Gore,  2  P.  W.  28;  Hay-  Uses  151;  Weale  v.  Lower,  Poll.  65; 
ward  v.  Stillingfleet,  i  Atk.  422;  Hop-  Penhay  v.  Hurrell,  2  Vern.  370;  Wills  v. 
kins  V,  Hopkins,  Cas.  temp.  Talb.  44;  Palmer,  5  B.  &  W.  2615;  2  Black  Rep. 
Doe  d.  Pratt  v.  Tinins,  i  B.  &  Aid.  530;  687;  Rawley  v,  Holland,  2  Eq.Ca.  Ab^ 
Chambers   v.   Wilson,  2    Watts   (Pa.)  753;  Holcroft's  Case,  Moore  487. 
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under  the  limitation.*     If,  however,  the  limitation  be  by  will, 

and  the  will  contain  a  residuary  clause,  the  intermediate  income 
of  both  real  and  personal  estate,  otherwise  undisposed  of,  will 
pass  thereunder.* 

/.  Transmissibility   and  Assignability  of    Executory 

Interests. — At  common  law,  an  executory  interest  in  real  or 
personal  property,  whether  vested  or  contingent,  was  only  a  pos- 
sibility, and  therefore  not  assignable  inter  vivos^  though  as  a  pos- 

1.  Wilson's     Springing     Uses     156;  scribed;  and   during  this  intermediate 

Fearne*s  Cont.  Rem.  546;  Smith's  Ex.  time  the>'  will  be  entitled  to  the  income 

Int.,  §  740;  Chambers  r.  Braisford,  18  attending  their  respective  shares  of  the 

Ves.  368;  2  Mer.  25;  Atkinson  v.  Turner,  fund;  but  if  the  trust  be  declared  for  the 

Barnardist  Ch.  Rep.  74 ;  Studholme  v.  children,  who,  being  a  son  or  sons,  shall 

Hodgson,     3    P.  W.  300;    Glanvil   v»  attain  the  age  of  twenty-one  years,  or 

Glanvil,  2    Mer.     38;     Wyndham     v.  who,  being  a  daughter  or  daughters,  shall 

Wyndham,   3   Bro,  Ch.  58;  Shaw    v,  attain  that  age  or  marry,  in  that  case  the 

Cunliffe,  4  Bro.  Ch.  144.      See  Blanch-  rights    of    the    children    to  the   pro- 

ard  V.  Maynard,  103  111.  60.  vision  intended  for  them  will  be  con- 

"But  where  the  intermediate  income  tingent,    as     they     will     depend    for 

of  personal  estate  is  partially  disposed  their  vesting  on  their  attaining  the  age 

of  for  the  benefit  of  the  person  to  whom  or  time  prescribed;  and,  therefore,  ac- 

the    executory   bequest    is    made,   the  cording  to  the  doctrine  in  the  text,  the 

rest  of  the   intermediate  income   will  children  will  not  be  entitled  to  the  in* 

fall  into  the  residue;  for  it  is  a  maxim  come,  but  it  will  belong  to  the  person 

that  expressum  facit  cessare  taciturn,  ultimately    becoming    entitled   to   the 

Thus,  where  a  testator  gave  a  sum  of  fund  or  to  the  portion  of  the  fund  from 

money    in   trust   for  unborn  children,  which  it  shall   have  proceeded.    It  is, 

and   directed   that    until    their    shares  therefore,  necessary  in  the  latter  case 

should   become    payable,    the  interest  to  provide  that,  during  the  suspense  of 

should  be  applied  in  their  maintenance,  the  vesting  of  the  portions,  the  income 

Lord  Eldon,  C,  held  that  the  interest  of  the   presumptive    portion   of  each 

before  the  birth  of  a  child  fell  into  the  child,  or  a  competent  part  of  it,  shall  be 

residue."   Smith  Ex.  Int.,  $  740a;  Har-  applied  for  his  or  her  maintenance,  and 

ris  V,  Lloyd,  T.  R.  310.  the  residue  accumulated  for  the  benefit 

The  principle  in   the   text    requires  of  the  person  ultimately  becoming  en- 
particular    attention,  "when    personal  titled  to  the  capital."    Feame's  Cont 
estate  is  made  a  provision  for  children,  Rem.  546,  note  (c),  per  Butler, 
and  it  is  intended,  that,  during  the  sus-  9.  Legacies  and  Devises,  vol.  13, 
pense  of  its  vesting,  the  income  of  it  p.  45,  53. 

should  be  applied  for  their  mainte-  This,  of  course,  does  not  include  in- 
nance.  If  the  trustees  are  directed  to  termediate  income  accruing  upon  re- 
stand  possessed  of  the  fund  in  trust  for  siduary  real  estate  prior  to  its  vesting 
the  children  in  equal  shares,  with  the  in  possession  where  the  residuary  de- 
usual  proviso,  that  if  any  one  or  more  vise  itself  is  contingent.  Legacies 
of  them,  being  a  son  or  sons,  shall  die  and  Devises,  vol.  13,  p.  52. 
under  the  age  of  twenty-one  years,  or,  8.  2  Prest.  Abst.  119;  Smith  Ex.  Int, 
being  a  daughter  or  daughters,  shall  §  754;  Challis*  Real  Prop.  58,  142,  143; 
die  under  that  age,  without  being  or  2  Wash.  Real  Prop.  ♦291,  *367;  16  Vin, 
having  been  married,  as  well  the  orig-  Abr.  462,  tit.  Possibility,  B,  pi.  5« 
inal  share  or  shares  of  the  child  or  chil-  Thomas  v.  Freeman,  2  Vern.  563. 
dren  so  dying,  as  the  share  or  shares  Thus,  if  a  term  for  years  be  be- 
which  shall  have  survived  or  accrued  to  queathed  to  A  for  life,  and  after  his 
him,  her,  or  them,  shall  accrue  to  the  death  to  B  for  the  residue  of  the  term, 
other  or  others  of  them — in  that  case  the  B  has  only  an  executory  interest  during 
chares  will  become  vested  in  the  children  the  life  of  A,  and  this  interest,  while  cx- 
as  they  severally  come  into  existence,  ecutory,  may  be  assigned  in  equity;  i« 
subject  to  the  executory  proviso's  divest-  transmissible  to  the  executors  Grad- 
ing it  from  them,  on  the  event  of  their  ministrators;  may  pass  by  will  and 
respective  deceases  within  the  time  pre-  assent  to  a  legatee,  or  be  re-leased,  but 
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sibility  coupled  with  an  interest,*  it  was  transmissible*  and  devis- 
able,^ unless  contingent  on  account  of  the  f)erson,*  or  determin- 
able by  the  death  of  the  devisee  or  legatee;^  and  an  execu- 
tory interest  in  real  estate  might  be  bound  by  estoppel  as 
by  feoffment,  fine,  common  recovery  or  indenture  of  lease,  or 
released  to  the  terre-tenant  or  owner  having  the  seisin,  though 
not  to  a  stranger.®  In  equity,  assignments  for  either  good  or 
valuable   consideration  will   be  sustained,''  and   in  England  and 

it   cannot    be    transferred    at    law.     2         8.  Wilson's     Springing    Uses      156; 

Prest.  Abst.  *ii9;    Manning's  Case,  8  Challis' Real  Prop.  142.     Roe  v.  Jones, 

Rep.  95;  Lampet's  Case,  10  Rep.  48;  i    H.   Bl.   30;  Jones  v.  Roe,  3  T*  R. 

Hall  ?'.  Chaffee,  14  N.  H.  225.  88.     See   Lord   Mansfield's  statement 

1.  **The  word  possibility  has  been  ob-  in  Roe  v.  Griffiths,  x  Black.  605;  Jack- 
scured  by  its  confused  usage.  But  three  son  v,  Waldron,  13  Wend.  (N.  Y.) 
kinds  can  be  distinguished.  178. 

"I.  FoBSibUit^es  Coupled  witb  an  In  ^m^Azmi/ thev  are  expressly  made 
mterest ;  as  contingent  remainders  devisable  by  the  Wills  Act,  7  Will.  IV 
and  executor}'  interests;  which,  so  &  i  Vict.,  ch.  26,  ^  3. 
soon  as  the  person  in  whom  they  will  4.  Smith  Ex.  Int.,  ^  747;  4  Kent.  Com. 
vest,  if  they  do  vest,  is  ascertained,  are  261;  Wood's  Case,  i  Rep.  99a;  Pin- 
both  descendible  and  devisable.  bury  t;.  Elkin,  x  P.   W.  563;   King  v. 

**2.  Bare  PoBSlbllltleB ;  as  the  pos-  Withers,  C as.  temp.  Talb.  117;  Good- 
•sibility  of  reverter  on  the  breach  of  a  right  v.  Searles,  2  Wils.  29;  Peck  i;.  Par- 
condition,  and  the  possibility  of  re-  rot,  i  Ves.  Sr.  236;  Chauncy  v,  Gray- 
rerter  upon  a  common- law  fee  other  don,  2  Atk.  616;  Gurnel  v.  Wood,  8 
than  a  fee  simple;  these,  at  common  law,  Vin.,  p.  112,  cas.  38;  Stover  v.  Eycle- 
are descendible  but  not  devisable.  shimer,  46  Barb.  (N.  Y.)  87. 

*'3.  Absolutely  Bare  PoseibllltieB,  or  '*Of  course,  if  there  never  happens  to 

mere   expectations    of   possible    bene-  be  a  person  answering  the  given  de* 

fits,    not    founded    upon    the    disposi-  scription,  whether'he  is  directly   or  in- 

tions  or  provisions  of  any  operative  as-  directly  required  to  be  living  at  a  cer* 

«u ranee.     These,  at  common  law,  are  tain  time,  or  whatever  else  the  qualifi- 

neither     descendible    nor     devisable;  cation  directly  or  indirectly  may  be,  the 

though  the  succession  of  children  by  executory  interest  never  attaches  in  any 

representation  in  heirship  often  did,  so  one,  and    therefore  it  can    never    m 

far  as  the  expectations  of  heirs  are  con-  transmitted,      but      fails     altogether.*' 

cerned,  amount  practically  to  the  same  Smith    Ex.    Int.   748;    Moorhouse  Vm 

thing.    But,  in  strictness,  they  did  not  Wainhouse,    i    Black.   Rep.  638. 

Bucceed  to  the  expectation,  but  to  the  6.  Challis'  Real  Prop.  142. 

heirship  upon    which    it  is  founded."  6.  2  Prest.  Abst.  284;  Smith  Ex.  Int., 

Challis'  Real  Prop.  58.  §(   751,  754;  Fearne    on    Remalndere 

2.  Smith  Ex.  Int.,  ^^  747,  748;  ^^\\  Pells  v.  Brown,  Cro.  Jac.  590; 
Challis'  Real  Prop.  142;  Wilson's  Thomas  v.  Freeman,  2  Vern.  562. 
Springing  Uses  169;  Watk.  Desc.  13;  Lord  Hardwicke  in  Wright  v.  Wright, 
Fearne  on  Remainders  552.  See  i  Ves.  Sr.  409,411.  C^m/are  Wilson's 
Wood's  Case,  x  Rep.  99a;  Pinbury  v.  Springing  Uses,  i6x;  4  Jarm.  Conv. 
Elkin,  X  P.  W.  563;  King  v.  Withers,  124;  Wilson  v.  Wilson,  32  Barb.  (N, 
Cas.  temp.  Talb.  117;  Gurnel  v.  Wood,  Y.)  328;  Edwards  v,  Variek,  5  Den. 
8  Vin.,  p.  112,  ca.38;  Chauncy  V.  Gray-  (N.  Y.)  564;  Stowe  v,  Wyse,  7  Conn, 
don,  2  Atk.  6x6;  Peck  v.  Parrot,  x  Ves.  2x4. 

Sen.  236;  Good  right  v,  Searle,  2   Wils.  So    as    to    contingent    remainders. 

29;  Barnitz  v.  Casey,  7  Cranch  (U.  S.)  Doe  d.  Christmas  v.  Oliver,  xo  B.  &  C. 

456;  Den  d.  Manners  v.  Manners,  2  N.  lox. 

J.  L.  142;  Doe  V,  HofTecker,  2  Harr.  T.  Smith   Ex.   Int.,  %  549;   Feame's 

(Del.)  X03;  Hall  t'.    Robinson,  3  Jones  Con t.  Rem.  549;  Wilson's  Uses  x 56,  X69; 

<N.  Car.)  348;  Lewis  v.  Smith,    x  Ired.  Challis'  Real    Prop.   X43;    Purefoy   w. 

(N.  Car.)  X45;  Medley  v.  Medley,  8x  Rogers,  2  Wms.  Saunds.  388>;  Wright 

Va.  265 ;  Payne  V.  Rosser,  53  Ga.  662;  v.  Wright,    x    Ves.   Sr.  409;  Cofts  t;. 

Ackless  V.  Seekright,  x  111.  76.  Middleton,  8  D.  M.  &  G.  X92;  HobBon 
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many  of  the  United  States,  statutes  now  exist  under  which  all 
contingent  and  executory  interests  may  be  transferred  by  deed.^ 

V.  Trevor,  2  P.  W.  191;  Helps  ?'.  Here-  third  part  of  all   such   real  estate   « 

ford,    2    B.  &    Aid.   242;  Edwards   v.  should  descend  to  him  on  the  death  of 

Variek,  5  Den.  (N.  Y.)  682.  his  father,  uas  carried   into  execution. 

Except  as  against  bona  fide  creditors,  See  also  Helps  r.  Hereford,  2  B.  &  Aid. 
assignment  of  executory  interests  will  242;  i  Prest.  Est  75;  2  Prest.  Abst. 
be  sustained  in  equity,  although  only  95;  Harris  r.  McElroy,  45  Pa.  St.  220; 
supported  by  a  good,  as  distinguished  Grayson  7'.  Tyler,  80  Ky.  358;  Robert- 
from  a  valuable  consideration.  Smith  son  v,  Erl8onr38  N.  H.  48;  Wilcox  v, 
Ex.  Int.,  ^  749.  Thus  where  one  hav-  Daniel  (R.  I.),  2  N.  E.  Rep.  501; 
ing  a  contingent  executory  devise  in  Stover  v,  Eycleshimer,  46  Barb.  (N» 
fee,  conveyed  all  his  "right," title,  claim,  Y.)  84;  Putnam  v.  Story,  132  Mass. 
and  demand,"  to  his  3'ounger  son  with-  211.  Compare  Jackson  v,  Wald- 
out  other  consideration  than  that  aris-  ron,  13  Wend.  (N.  Y.)  178;  Loring  v. 
ing  from  a  desire  to  provide  for  him,  Arnold,  15  R.  I.  428;  Taylor  v.  Stew- 
Lord  Hardwicke  sustained  the  transfer  art,  18  Atl.  Rep.  456;  Dana  v.  Mur* 
as  against  the  heir.  Wright  v.  Wright,  ray,  26  N.  E.  Rep.  2^;  Watson  v. 
X  Ves.  Sr.  409.  See  Bay  ley  r.  Com.,  40  Watson,  3  Tones  Eq.  (N.  Car.)  400; 
Pa.  St.  37.  Young  v.  Young,  97  N.  Car.  132. 

When  it  is  said  that  executory  inter-        1.  Stat.  8  &  9  Vict,  ch.- 106,  ^6. 
ests   are  assignable  in  equity,  what  is         In  Neiv  Yorlc„  Michigan^  Wisconsin 

meant  is,  that  an  assignment  of  them  is  and  Minnesota  expectant  interests  of 

treated  by  a  court  of  equity  as  a  con-  every   kind   are  descendible,  devisable 

tract  or  agreement  of    which  it  will  and    aliehable    in    the    same   manner 

decree    specific     performance.    Smith  as  estates  in  possession.    New   Tork 

Ex.  Int.,  §  751;    Fearne*8  Cont.  Rem.,  Rev.  Stat,  pt.2,  ch.  i,tit.  2,  ^35;  Mick- 

§551;  Bay  ley  V.  Com.,  40  Pa.  St.  37.  igan   Ann.  Stat.,   (  5551?    Wisconsin 

'ABBlgnmenti  Before  tbe  Person  to  Take  Rev.  Stat.  1878,  $  2059;  Minnesota  Gen. 
It  Aeoertained.— The  weight  of  author-  Stat.  1878,  ch.  45  ^  35. 
ity  sustains  the  position  that  if  the  per-  In  Maine  and  Massacbusetis  when 
son  who  is  to  take  itf  not  ascertained,  any  contingent  remainder,  executory 
the  interest  is  neither  assignable  nor  devise  or  other  estate  in  expectancy,  is 
devisable.  2  Wash.  Real  Prop.  ^368;  so  granted  or  limited  to  any  person 
2  Prest.  Conv.  369,  270;  6  Cruise  Dig.  that  in  case  of  his  death  before  the  hap- 
27  note;  Smith's  Real  Prop.  248.  See  pening  of  the  contingencv,  the  estate 
Pope  V,  Whitcombe,  3  Russ.  124;  Doe  would  descend  to  his  heirs  in  fee  simple, 
V.  Tomkinson,  2  Man.  &  S.  165;  Bristol  such  person  may,  before  the  happening 
V.  Atwater,  50  Conn.  402.  Proprietors  of  the  contingency,  sell,  assign  or  de- 
Brattle  Sq.  Church  v.  Grant,  3  Gray  vise  the  premises  subject  to  the  contin- 
(Mass.)  161.  gencj'.    Maine  Rev.  Stat.  1883,  ch.  73» 

But  in   Higden   v,  Williamson,  3    P.  ?  3;     Massachusetts   Pub.   Stat,    iwa, 

W.  132,  such  an  assignment  was  sus-  ch.  126,  $  2. 

tained  by  Lord  Keeper  King,  and  For  analogous  legislation  see  ATew 
Smith  and  Tiedeman  are  of  opinion  Jersey  Rev.  Stat.  187,  tit.  Convey- 
that  this  view  is  to  be  preferred,  ances  82;  Z.0«r>{Vii»a  Rev.  Code,  x875»^ 
Smith  Ex.  Int.,  §  750;  Tiedeman's  Real  2454;  California  C\y.  Code,  ^  6045; 
Prop.  ^  530,  note.  Dakota    Civ.  Code,  §   602;    A«^'»^*/ 

This  view  also  receives  some  counte-  Gen.  Stat.,  ch.  63,  art.  i,  §  6;  Jdakd?  Re^' 

nance  from   the    case    of    Buckley   v.  Stat.  1887,  $  2834. 

Newland,  2  P.  W.   182,  in    which    the        As  to  construction  of  New  J^ef^^Y 

court  enforced  an  agreement  between  Statute  see  Taylor  0.  Stewart,  1^%-  Atl. 

two  husbands,  that  all   legacies  which  Rep.  456. 

should  be  given  to  either   of   them    by         As  to  Kentucky  Statute  see  Wl^^  t?. 

the  will  of  T  whose    presumptive    co-  White,  7  S.  W.  Rep.  26. 
heirs  they  had  married,  should  be   di-        A  devise  to  one  in  fee,  if  he  su^^i^^ 

vided  between  them,  their  respective  ex-  his  wife,  or  has  a  child  that  lives  '•othe 

ecutors  and  administrators:   and   from  age  of  twenty-one,    but    failing     these 

Hobson  V.  Trevor,   2    P.    W.    191,    in  contingencies,    then    over   to  an^^thcr, 

which  an  agreement  by  A  on  the  mar-  gives  the  remainder-man  an   exp^c^* 

riage  of  his  daughter,    to    settle    one  estate   within  i  New  Tork  Rev.   ^ttt^ 
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BBMAHD— (See  also  Removal  OF  Causes).— i.  When,  after 
a  partial  hearing  before  a  magistrate,  an  accused  person  is  recom- 
mitted to  jail  to  await  further  proceedings  in  his  case  the  magis- 
trate is  said  to  remand  him.  The  order  of  recommitment  is 
also  called  a  remand. 

2.  When  a  cause  has  been  removed  from  one  court  to  another, 
as  from  a  State  court  to  the  circuit  court  of  the  United  States^ 
and  is  found  by  the  latter  to  be  improperly  before  it,  the  order 
sending  it  back  to  the  court  from  which  it  had  been  removed  is 
called  a  remand. 

REMAinCABTiTi.--See  Most  Remarkable  Places,  vol.  15,. 
p.  886. 

SEMATB.— See  note  i. 

KBHEDY,  in  a  large  sense,  is  the  means  employed  to  enforce  a 
right  or  redress  an  injury.*     In  a  narrower  and  more  technical 

pt.  2,  ch.  1,  tit.  2,  §  8,  defining  it  (o  be  tive  proceedings,  who  has    since   died> 

one  "where  the  right  to  possession  is  In    re    Henderson,  L.R.  37  Ch.    Div. 

postponed  to  a  future  period,"  which,  244. 

hy  section  35  of  the  same  chapter,  he  2.  In  re  Cooper,  22  N.  Y.  67;  quot* 
may  alienate  hy  deed  or  otherwise,  ing  Bouv.  L.  Diet. 
Griffin  v.  Shepard,  26  N.  £.  Rep.  339;  "RaniAdy"  baa  betn  Hald  to  Xnoludo 
affirming  ^o  Hun  (N.  Y.)  355.  See  tbe  Power  and  IHity  of  tbe  Leglalature  to 
Pond  V,  Zeigle,  xo  Paige  (N.  Y.)  140.  Provide  Keana  to  Pay,  and  to  Pay  Btato 
1.  Bomato  Judgment. — According  to  Debts. — By  an  amendment  to  the  Con« 
the  law  o^  Spain  a  person  in  whose  stitution  of  April  15, 1858,  the  people  of 
favor  documents  of  a  certain  class  have  Minnesota  provided  for  a  loan  to  cer- 
been  executed  an  commence  "execu-  tain  railroad  companies  of  bonds  of  the 
tive'*  proceedings  in  which  the  defend-  State  to  be  denominated  ^'Minnesota 
ant  can  only  plead  defenses  not  disput-  State  Railroad  Bonds"  to  the  amount 
ing^  the  orig|inal  right  of  action,  and  the  of  $5,000,000.  The  faith  and  credit  of 
plaintifT,  if  successful,  obtains  a  *Ve-  the  State  were,  in  express  terms, 
mate*'*  judgment,  which  is  an  order  for  pledged  for  the  payment  of  the  interest, 
execution  to  issue  for  a  sum  of  money  and  the  redemption  of  the  principal 
and  costs*  A  ^'•remate'^  judgment  does  thereof.  In  i860,  after  default  of  the 
not  preclude  either  party  from  taking  railroad  companies  to  perform  the  con- 
"plenary**  or  ''ordinary^'  proceedings  as  ditions  imposed  upon  them  by  the 
to  the  same  subject-matter,  and  in  such  amendment  of  1858,  the  people  of  the 
ordinary  proceedings  all  defenses  are  State  adopted  two  amendments  to  the 
open,  and  neither  party  can  set  up  the  Constitution,  one  of  them  expunging 
**refnate**  judgment  as  a  res  judicata^  from  the  Constitution  the  former 
In  re  Henderson,  35  Ch.  Div.  704,  or  amendment  of  1858,  and  the  other  pro- 
even  as  giving  him  a  prima  facie  case,  .viding  that  no  law  '^levying  a  tax  or 
and  the  rights  of  the  parties  are  not  af-  making  other  provisions  for  the  pay- 
fected  by  it.  The  plaintiff  can,  how-  ment  of  interest,  or  principal  of  the 
ever,  on  giving  security,  enforce  the '*re-  bonds,  denominated  *  Minnesota  State 
iwtf/«'' judgment,  though  plenary  pro-  Railroad  Bonds,',  shall  take  effect  or  be 
ceedings  are  pending.  So  it  has  been  enforced,  until  such  law  shall  have  been 
held,  that  a  "rema/t;"  judgment,  as  it  submitted  to  the  vote  of  the  people  of 
does  not,  according  to  the  law  of  Spain^  the  State,  and  adopted  by  a  majority  of 
decide  the  rights  of  parties,  is  not  a  the  electors."  In  i88x  the  legislature 
final  and  conclusive  judgment  which  passed  an  act,  the  general  purpose  of 
could  be  sued  upon  in  England^  and  which  was  to  adjust  with  the  consent  of 
does  not  enable  the  plaintiff  to  main-  the  holders,  the  outstanding  bonds,  by 
tain  a  suit  there  for  administration  of  taking  them  up,  and  issuing  in  lieu  of 
the  estate  of  the  defendant  in  theexecu-  them,  new  bonds  of  the  State  for  50^ 
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of  the  amount,  which  appeared  by  their  such  means  should  be  employed,  it  be* 
terms  to  be  due  upon  them.  Section  4  of  came  a  part  of  the  contfacts — as  much 
this  act  proposed  the  issue  of  the   new  as  though  expressly  stipulated  therein— 
bonds  without  submission  to  a  vote   of  that  the  legislature  should  have  and  ex* 
the  people,  it  being  left  to  the  judges  of  ercise  that  power;  and  that  the  araend- 
the   supreme  court,    or,    in    case  they  ment  annuls  that  condition  of  the  con- 
should  refuse  to  act,  to  a  certain   num-  tracts,  and  so  impairs  their  obligation. 
ber  of  judges  of  the  district  courts,   to  The  consideration  of  these  propositions 
determine  whether  the  legislature   had  involves,  as  preliminary  to  them,  these 
power,   without  submitting    it    to   the  questions:  Can  the  power  and  duty  of 
people,  to  make  the   contemplated  ad-  appropriation,  and  levy  of  taxes  to  pro- 
justment;  and.  if  the  judges  should  de-  vide  the  funds  needed  for  appropriation, 
termine      that      the     legislature     had  be  regarded  in  law  as  a   remedy  upon 
not  such   power,  section    ^  of  the  act  State  obligations?     And  can  the  State 
provided     that    it    should      be     sub-  irrevocably   bind   itself  by  contract  to 
mitted  to  a  vote  of  the  people,  the  bonds  employ  its  sovereign  power  of  taxation? 
to   be   issued  only  on  their    approval.         It  has  been  insisted  on   the  part  of 
The  judges  of  the  supreme    court  de-  the  relator  that  the  only  legal  remedy 
•clined   to    act,   and  the  governor   ap-  there  can  be  to  enforce  a  contract  is  the 
pointed  certain  judges  of  the    district  judicial    remedj",  that  is  the   enforce- 
court  to  act  in  their  stead.     The  attor-  ment  of  it  through    proceedings   in  a 
ney -general  on  behalf  of  the  State  ap-  court  of  justice.    That  is  the  usual  rem* 
plied  to  the  supreme  court  for  a  writ  of  edy,  and  the  exceptions  are  so  rare  that, 
prohibition    to    restrain     the    district  in  speaking  of  the  remedy  the  judicial 
judges  from  proceeding  in  the  matter,  remedy  is  usually  intended.    But  there 
basing  the  application  upon  the  ground  may  be  other    remedies  than  judicial 
that  the  act  of  1881  was    unconstitu-  ones.    One  of  the  remedies  by  act  of 
ttonal.     First,  because  it  was  contrary  the  party    aggrieved,    enumerated  by 
to  the  amendment  of  i860  to  the  effect  Blackstone,  book  2,  ch.  i,  is  thatof  dis- 
that  no  law  levying  a  tax,  or  making  tress  for  rent,  which  existed  at  the  com- 
other  provisions  for  the  payment  of  the  mon  law  and  was  regulated  by  statute, 
bonds,  should  take  effect  till   approved  by  which  the  landlord  might  seize  and 
by  a  vote  of  the  electors  of  the  State;  sell  the  tenant*8  property  to  enforce  the 
and  second,  because  it  was  an  attempt  payment  of  the  rent.  Anothernon-judi- 
to  delegate  to    the   judges  legislative  cial  remedy  is  the  right  of  a  pledgee  to 
power.    In  answer  to  the  first  of  these  aell  the  propertj'  plecfged  for  pay  ment  of 
positions  the  respondents  urged  that  the  the  debt  for  which  it  is  pledged.  Another 
amendment  of  i860  referred  to  was  it-  is  the  power  of  sale  contained  in  mort- 
self  void,  because  repugnant  to  the  Con-  gages  or  trust  deeds,   where  tlney  are 
«titution  of  the  United   States  as  im-  permitted  by  the  law  of  the  Sut^.' This 
pairing  the  obligations  of  contracts.    It  power  of  sale  is  not  the  principal  con- 
was  held  that  the  respondent's  position  tract.     The  principal  contract     in  such 
was  well  taken,  and  that  the  amend-  case  is  the  agreement  creating  t^-he  debt 
ment  of  i860  was  void.    The  court,  by  and  the  security.    The  power  o^  sale  is 
Gilpman,   C.  J.,    said:  "The  objection  given  only  to  enforce  the  debt     against 
made  to  the  amendment  of  i860  is  that  the  property  constituting  the  security. 
it  impairs  the  obligation  of  these  con-  And,  in   general,  we  may  say  tl^t  any 
tracts;  and  it  is  claimed  that  the  power  means  in   the  hands  of   the  paM'ty  ag* 
and  duty  of  the  legislature  to  provide  by  grieved,   or  any  other  person,     though 
levy  of  taxes,  or  by   the  appropriation  not  a  court,  for  enforcing  perfoH'mance 
of  other  funds,  vested  in   and   imposed  of  a  contract, — any  mode  of  en  {otcvh^ 
on  the  legislature  when  the  bonds  were  it  agreed  on  by  the  parties,  if"  reco^- 
issued,  was  the  remedy  upon  them,  and  nized  and  permitted  by  the  Xvmr"^  ' 
the  amendment  impairs   their  obliga-  legal  remedj';  and  where  the  ^^croi 
tion  by  destroying  the  remedv;  that  the  administering  a  remedy  is  lodged  by 
exercise  of  such  power  and  duty  by  the  law  with  any  person  or  body,  especially 
legislature  having    been   contemplated  if  the  duty  to  administer  it  is  also  im- 
by  the  parties — the  State  on  one  side  posed,  that  constitutes  a  legal  remedy, 
and  those  who  received  the  bonds  on  This  would  include  the  legislative  power 
the   other — as    the    means,    and    only  and  duty  to  provide  means  to  pay  ^^ 
means,  through  which   they  could  and  to  pay  State  or  municipal  debts.* 
would  be  paid,  and  as  the  bonds  were        It  was  also  argued,  that  to  denomi- 
received  with  the  understanding  that  nate  the  power  and  duty,  vested  in  ^^^ 
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sense,  a  remedy  is  a  "judicial  means  of  enforcing  a  right  or 
redressing  a  wrong."* 

imposed  on  the  legislature  to  provide  He  says:  'The  code  unfortunately  has 
for  payment  of  a  State  debt,  a  remedy,  not  furnished  us  a  definition  of  a  feme- 
was  inconsistent  with  the  proper  defi-  dy,  except  in  so  far  as  one  can  be 
nition  of  a  remedy,  "which  implies  drawn  from  its  distribution  of  all  reme- 
compulsion  on  the  defaulting  party;  dies  into  actions  and  special  proceed- 
that  there  can  be  no  such  thing  as  com-  ings.  It  seems  to  regard  every  original 
pulsion  by  a  party  upon  himself,''  but  application  to  a  court  of  justice  for  a 
the  court  held  that  though  this  argu-  judgment  or  an  order,  as  a  remedy.' 
ment  was  sound  when  applied  to  an  in-  According  to  this  interpretation,  which 
dividual,  it  was  not  so  when  applied  to  I  deem  just,  the  application  of  the  ap- 
the  case  of  a  complex  body,  like  a  pellant  to  the  supreme  court  was  clearly 
State.    As  it  is  admitted  that  there  are  a  remedy." 

cases  where  there  is  a  complete,  direct  An  ObllgaUon  to  Ouaranty  a  Bight 
judicial  remedy  against  the  State,  and  or  Indemnify  Agalnit  a  Wrong,  If  not  a^ 
as  the  judiciary  is  but  one  branch  of  the  "Remedy." — In  U.  S.  v,  Lyman,  i  Ma- 
State  government,  if  judicial  action  in  son  (U.  S.)  482,  ail  action  of  debt  wa» 
favor  of  a  creditor  is  a  remedy,  because  brought  by  the  United  States  against 
it  is  compulsive,  legislative  action  for  the  defendant  for  duty  due  upon  goods 
the  same  purpose,  is  also,  for  the  same  imported.  It  was  contended  by  the 
reason,  a  remedy.  The  court  also  said  defendant  that  the  action  of  debt  at 
of  a  judicial  remedy:  "Thus  far  we  common  law  would  not  lie  in  this  case 
have  assumed  a  judicial  remedy  upon  as  there  was  a  specific  remedy  for  the 
a  contract  to  imply  only  a  direct  judi-  government  provided  by  statute.  The 
cial  proceeding  against  the  party  to  court  by  Story,  J.,  said:  "The argument 
compel  him  to  perform  its  stipulations,  of  the  defendant's  counsel  is  that  by 
But  the  term  in  its  larger  sense  com-  the  revenue  act  of  1799,  ch.  128,  the 
prebends  something  more  than  this.  It  duties  were  required  to  be  paid,  or 
compromises  also  judicial  protection  secured  by  bond  to  be  paid,  before  they 
against  invasion  by  others  of  the  right  were  permitted  to  be  unladen;  and  that 
vested  by  the  contract."  The  act  of  this  security  by  bond  constitutes  the 
1881  was  held  unconstitutional,  however,  exclusive  remedy  for  the  government 
on  the  second  ground  mentioned,  1.  e.,  as  for  the  recovery  of  the  duties.  I  cannot 
an  attempt  to  delegate  to  the  judges  leg-  yield  the  slightest  assent  to  this  argu- 
islative  power.  State  v.  Young,  29  ment.  In  the  first  place,  the  bond,  if 
Minn.  474.  See  also  Constitutional  given,  is  not  strictly  and  accurately 
La'W,  vol.  3,  p.  74,  et  seq,  speaking,    a     statute     remedy,    but    a 

1.  Stratton  v,  European,  etc.,  R.  Co.,  statute  security  for  the  debt.     A  rem- 

74  Me.  428;  Abb.  L.  Diet.  edy,  as  understood  in  legal  phraseology, 

"The  remedy  for  every  species  of  is  a  mode  prescribed  by  law  to  en- 
wrong  is,"  says  Judge  Blackstone,  **the  force  a  duty  or  redress  a  wrong,  and 
being  put  in  possession  of  that  right  not  an  obligation  to  guaranty  a  right, 
whereof  the  party  injured  is  deprived,  or  to  indemnify  against  a  wrong.  The 
The  instnimetits  whereby  this  remedy  remedy  for  the  duties  when  a  bond  is 
is  obtained  are  a  diversity  of  suits  and  given  and  remains  unpaid,  is  not,  tech- 
actions."  Cohens  v.  Virginia,  6  nically  speaking,  the  bond  itself,  but  a 
Wheat.  (U.  S.)  407.  suit  to  enforce  the  payment  of  the  bond. 

Application  fiir  Admlmilon  to  the  Bar.  The  technical  rule,  therefore,  that 
—By  section  i  of  the  New  Tork  Code,  where  a  statute  remedy  is  given,  it  ex- 
remedies  in  courts  of  justice  were  di-  eludes  the  common-law  remedy  by  ac- 
vided  into  actions  and  special  proceed-  tion  of  debt,  does  not  apply,  for  the 
ings.  In  re  Cooper,  2a  N.  Y.  67,  which  statute  prescribed  no  such  remedy.'* 
was  an  appeal  from  an  order  of  the  su-  See  also  State  v.  Poulterer,  16  CaU 
preme  court  denying  the  application  of  528. 

the  appellant  for  admission  to  the  bar,  See    infra  this    note,   Specific  and 

the   court  by  Selden,  J.,  said:  "What  Cumulative  Remedies, 

then  is  a  remedy  ?    The  only  judicial  A  Mechanics'  Lien  Is  not  a  ''Remedy.** 

exposition  of  the  subject  appears  to  be  "A  mechanics'  lien  is  a  statutory  secur- 

that  contained  in  a  remark  of  Johnson,  ity  to  which  the  term  'remedy'  would 

J.,  in  Belknap  v.  Waters,  1 1  N.  Y.  477.  be  as  misapplied  as  it  would  be  in  re« 
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BEMEMBBAHCE.— See  note  i. 
BEMISE.— See  Release. 
REMISSNESS.— See  note  2. 

«pect  to  a  mortgage."  Atkins  v.  Little,  exonerates  from  liability  can  be  said  t6 

17  Minn.  342.  relate  to  the  remedy  alone.    Thereme- 

Adeqnate  Remedy. — In  U.  S.  z\  New  dies  are  those  modes  of  procedure  bjr 

Orleans,  17  Fed.  Rep,  491,  the  words  which  the  liability  of  property  to  satis- 

^'adequate  remedy"  (as    used    in    the  faction  of  the  debt  is  enforced.    An 

Constitution  of  Z<7«f^taifff,  art.  I L  pro-  exemption,   whether  great  or  small,  is 

viding   that  ''all  courts  shall  be   open,  an  exoneration  of  property  from  all  lia- 

4ind  every  person  for  injury  done  him  bility.     It  strikes  at  the   right  by  denj- 

in   his   rights,  lands,  goods,  person,  or  ing  a  remedy."     See  also  Constitu- 

reputation,  shall  have  adequate  remedy  tional  Law,  vol.  3,  p.  74,  et  seq, 

by  due  process  of  law")  were  held  to  Specific  and  CumnlatiYe  Bemedist.— 

mean    "complete    satisfaction    of     the  The  former  are  those  which  can  alone 

judgment  without  restriction."  be  applied  to  restore  a  right  or  punish  a 

A  Right  DiBtinguiahed  from  a  Remedy,  crime,  e.^.,  where  a  statute  makes  un- 

— In    view   of   the    provision    of    the  lawful  what    was    lawful    before,  and 

United  States  Constitution  which  for-  gives  a  particular  remedy,  that  is  sped* 

bids  the  States  passing  any  laws  im-  fie  and  must  be  pursued,    and  no  other, 

pairing  the   obligations  of  contracts,  it  Bouv.  L.  Diet. ;  Wetmore  v,  Tracv,   14 

becomes  important  to  distinguish  be-  Wend.  (N.  Y.)  250;  28  Am.  Dec' 525; 

tween    a   right    which    must    not    be  App  r.  Dreisbach,  2  Rawle  (Pa.)  287; 

impaired,  and  a  remedy  which  may  be  21  Am.  Dec.  447;    Lang    v,    Scott,   i 

modified.  Blackf.  (Ind.)  405;,  12  Am.  Dec.  257. 

In  Johnson  v,  Fletcher,  54  Miss.  631,  Remedies  are  cumulative  when  more 

28  Am.  Rep.  388,  the  court  by  Chalm-  than  one  can  be  applied   to  restore  the 

ers,  J.,  thus  distinguishes  them:     "The  same  right,  or  punish  the   same  crime 

word  *remedy*  pertains  more   properly  tf.^.,  where  there  is  a  pre-existing  right, 

to  those  modes  of  procedure  and  plead-  and  the  statute  gives  a  new  remedy,  or 

ing  which  lead  up  to  and  end  in  the  inflicts  a  new  penalty, — the  remedies  or 

judgment.      As   the  Supreme  Court  of  penalties    are    cumulative.       Lang  v, 

Louisiana   said:     'Statutes    pertaining  Scott,  x  Blackf.    (Ind.)    405;    12  Am. 

to  the  remedy  are  merely  such  as  relate  Dec.  257;  Methodist  Church    v,  Rem- 

to  the  course  and  form  of  proceedings,  ington,  i  Watts  (Pa.)  218;  26  Am.  Dec. 

l>ut  do  not  affect  the  substance  of  a  6z.     See  also  Penalties,  vol.  18,  p. 

judgment  when  pronounced.'     Morton  271. 

V,  Valentine,  15    La.  Ann.  153.     The  1.  A  testator  appointed  his  **friend" 

means    provided    after    judgment    for  P  as  executor,  and  gave  him    a  legacj 

making  it  effective  are  also  parts  of  the  "as  a  rememberance."     It  was  held  that 

remedy,  and  may  be  modified  at  pleas-  the  words  "as  a  remembrance*'  imported 

ure;    but  the  withdrawal  of  property  that  the  legacy  was  given  to  P    in  his 

from  the  operation  of  the  judgment,  the  character  as  the  testator's  friend,  and 

denial  of  all  remedy  for  its  enforcement,  not  in  his  character  as  executor;  and, 

either  as   to  the   whole  or  a  portion  of  that  he  was  entitled  to  the  legacy  not- 

the  debtor's   property,  strikes  directly  withstanding  the  fact  that  he  had  never 

at  the  right,  and  impairs  the  obligation  acted  as  executor.     Bubb  v.  Yelverton, 

of  the  contract.     The  issuance  ofexe-  L.  R.,  13  Eq.  131;  x   Moak's  Eng.  Rep. 

cution  and  a  sale  under  it  are  parts  of  619. 

the  remedy.  Suppose  that  these  be  2.  "Remissness,"  in  sending  or  de- 
preserved,  but  that  the  law  provides  livering  a  message,  implies  that  it  was 
that  no  property  shall  pass  under  them,  actually  sent  or  delivered,  but  in  a 
or,  in  other  words,  that  all  property  tardy,  negligent,  and  careless  manner, 
shall  be  exempt,  such  a  law  would  be  Baldwin  v.  U.  S.Tel.  Co.,  6  Abb.  Pr. 
valid  as  to  debts  thereafter  contracted,  N.  S.  (N.  Y.)  423,  reversed  in  45  N. 
and  invalid  as  to  those  already  incurred.  Y.  744 ;  6  Am.  Rep.  165.  And  accord- 
Must  not  the  result  be  the  same  when  ingly  it  was  held  in  that  case  that  the 
a  portion  only  of  the  property'  is  with-  failure  to  deliver  a  message  by  a  tele- 
drawn  from  liability  to  the  judgment?  graph  company  did  not  fall  within  the 
It  is  difficult  to  see  how  a  law  which  clause  of  a  contract  exempting  the  com* 
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SEMITTEB. — The  law  of  remitter  is  a  very  curious  and  enter- 
taining branch  of  learning,  but  it  prpbably  has  now  no  practical  im- 
portance. Remitter  might  be  defined  as  the  opposite  of  discon- 
tinuance, being  an  act  or  operation  of  law  whereby  a  right  of 
entry  or  a  right  of  action  might  be  turned  to  an  actual  estate 
without  the  necessity  for  making  an  entry  or  bringing  an  action, 
in  fact.  This  occurred  whenever  the  actual  seisin,  existing  under 
a  tortious  title,  accrued  to  a  person  having  also  in  himself  a 
rightful  title  in  the  shape  of  a  right  of  entry  or  a  right  of  action, 
such  a  person  not  being  implicated  in  the  tort  under  which  the 
tortious  seisin  has  arisen,  or  otherwise  estopped  from  asserting 
and  maintaining  his  rightful  title,  and  not  having  assented  to  the 
vesting  of  the  tortious  seisin  in  himself.  Remitter  gave  to  the 
person  who  was  said  to  be  remitted  his  rightful  estate,  or  rather, 
the  estate  under  his  rightful  title,  to  the  same  extent  as  he  might 
have  gained  it  by  making  an  entry  or  bringing  a  real  action,  as 
the  case  might  require.* 

BEMITTITirE— (See  also  Damages,  vol.  5,  p.  62  ;  Justice  of 
THE  Peace,  vol.  12,  p.  428  ;  New  Trial,  vol.  16,  p.  593). — i.  Re- 
linquishment of  a  part  of  the  damages  found  by  a  jury. 

2.  (See  also  Error,  Writ  of,  vol.  6,  p.  835 ;  Records). — 
Returning  a  record  from  the  court  of  review  to  the  lower  court 
for  proceedings  as  specified,  as,  for  execution,  or  a^  new  trial.* 

REMOTE  DAMAGE— (See  also  Damages,  vol.  5,  p.  5  ;  Proxi- 
mate AND  Remote  Cause). — The  term  remote  damage  is  a 
relative  one  and  signifies  damage  that  is  remote  from  the  alleged 
cause  ;  it  is  the  effect  of  a  remote  cause,  and  one  can  never  recover 
for  remote  damages  since  it  is  the  result  of  a  cause  "  too  minute 
for  the  law's  notice.*'* 

I>anjr  from  liability  for  "delay,  error,  or  ing  definition  of  Remote   Damages  is 

remissness."  found:    Damage  is  said  to  be  too  re- 

1.  Challis*  Real  Prop.,  p.  69.  mote  to  be  actionable   when  it  is  not 

Thus,  where  one  is  in  possession  by  a  the   legal  and   natural  consequence  of 

wrongful  title,  as  by  a  disseisin,  and  Uie  the  act  complained  of:  thus,  if  a  master 

true  property    in*  the    freehold  of    the  discharge   his   servant   on    account  of 

lands  is  cast    upon  him    by  act   of   the  slanderous  words  spoken  of  him,  the 

law,  as  by  descent,  or  at    least    is    ac-  damage  caused  by  the  dismissal  is  too 

quired  without  his    immediate    partici-  remote  to  entitle  the  servant  to  dam- 

pation,  he  is  remitted    to    his  true  and  ages  in  respect  of  it  against  the  person 

better  title.    For  being  himself  in  pos-  guilty  of  the  slander,  because  it  is  not 

session  of  the  freehold,  whatever  better  the  legal  and   natural   consequence  of 

title  exists  must  be  asserted  against  him,  the    slander..    Vicars   v,   Willcock,  8 

which  cannot  be  done  by  action,  for  he  East  i;  Smith's  Lead.  Cas.  II,  534.    So 

is  himself  the  owner  of  that  better  title,  damage  caused  by  failure  to  transmit  a 

and    he    cannot     sue     himself.      The  telegraphic     message    is    too    remote. 

law,  therefore,  by  its  own  act   remits  Sanders  v.    Stuart,  i  C.  P.  D.  326;  17 

him    to   his   superior    title   and    holds  Moak's  Eng.  Rep.  286.     In  that  case, 

him   to  be  in  possession  in  pursuance,  defendant,  who  business  it  was  to  col- 

not  of  his  wrongful  title,  but  of  that  lect  and  transmit  telegraphic  messages, 

better  and  surer  estate.     4  Minor's  Inst,  was  entrusted  by  the  plaintiffs  with  a 

155.  message    in   cipher,    unintelligible    to 

9.  And.  L.  Diet.  him,    for     transmission     to    America, 

%,  In  Sweet's  Law  Diet,  the  follow-  which  he  negligently  omitted  to  send. 
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REMOVAL  OF  CAUSES— (See  also  Certiorari,  vol.  3,  p.  60; 
Change  of  Venue,  vol.  3,  p.  90). 


I.  Definition,  976. 

II.  Removal  from   State  to   Federal 
Courts,  976. 

1.  Comparison   of   the  Principal 
Removal  Ads,  976. 

a.  Act  of  September  24,    1789, 

976. 
h.  Act  of  July  27,  1866,  978. 

c.  Act  of  March  2,  1867,  978. 

d.  Act  of  March  3,  1S75,  979. 

e.  Act  of  March  3, -1887,  ^2. 

2.  Nature  of  Suit^  cj^\, 

3.  Parties^  9S7. 

a.  Nominal  Parties ^  987. 
h.  Collusive  Parties^  989. 
c.  Intervening  and  Substitutea 
Parties^  989. 

4.  Value  of  the   Matter   in    Dis- 
pute^  990. 

.   Citizenships  992. 

.  Separable  Controversy,  995. 

7.  Prejudice  and  Local  Influence, 
998. 

8.  Federal  Question,  looi. 


i 


9.    Time  of  Mahing  Application 

for  Removal^  X004. 
10.    Waiver  of  the   Right    to  Re* 

move,  xoio. 
n.  Effect  of  Filing  Petition  for 

Removal  on  yurisdiction,  loi  u 

a.  Of  State  Court,  loii. 

b.  Of  Federal  Court,  1015. 

12.  Remand  and  Dismissal  of 
Cause,  1017. 

13.  Pleading  and  Practice,  1021. 

a.  Pleading,  I02i. 

b.  Practice,  1021. 

14.  Removal  of  Suits  and  Prose^ 
cutions  Against  Persons  Do- 
nied  Civil  Rights,  1023. 

15.  Removal  of  Suits  and  Prosecu* 
tions  Against  Revenue  Officer 
and  Officers  Acting  Under  the 
Election    Laws,  1025. 

III.  Removal     from      One     Fedenl 
Court  to  Another,  1027. 

IV.  Removal  from  One  State  Court 
to  Another,  1028. 


L  Definition. — By  the  removal  of  a  cause  is  meant  its  trans- 
fer from  the  court  in  which  it  was  commenced  into  another  court 
in  such  manner  that  it  thereafter  proceeds  in  the  latter  court 
as  if  originally  commenced  there.^ 

IL  Eemoyal  fbom  State  to  Febesal  Covbts— 1.  Comparuon  of 
the  Principal  Bemoval  Acts — a.  Act  of  September  24,  1789.— 
This  act,  commonly  called  the  Judiciary  Act,  which  established 
the  Federal  courts  and  defined  their  jurisdiction,  provided  for 
the  removal  of  causes  from  State  to  Federal  courts  in  certain 
cases.  Under  the  12th  section,  a  suit  commenced  in  a  State  court 
against  an  alien,  or  by  a  citizen  of  the  State  in  which  the  suit  was 
brought  against  a  citizen  of  another  State,  in  whifch  the  matter 
in  dispute  exceeded  the  sum  or  value  of  $500,  exclusive  of  costs, 
to  be  made  to  appear  to  the  satisfaction  of  the  court,  might  be  re- 
moved for  trial  into  the  next  circuit  court  of  the  United  States  to 
be  held  in  the  district  where  the  suit  was  pending,  by  the  defend- 
ant ;  and  a  suit  concerning  the  title  to  land,  the  parties  to  which 
were  citizens'  of  the  same  State,  might  be  removed  into  the  next 
circuit  court  of  the  United  States  to  be  held  in  the  district  by  a 
party  claiming  title  under  a  grant  from  a  State  other  than  that 
in  which  the  suit  was  pending,  if  it  appeared  that  the  adverse 


1.  The  jurisdiction  of  the  court  to  Wall.    (U.    S.)    387;    Dennistoun   v. 

which    an    action    is  removed   is   not  Draper,   5   Blatchf.   (U.  S.)  336;   the 

appellate,  hut  is  rather  a  substituted  action  bein^  simply  carried  on  there 

jurisdiction.    Bushnell  v,  Kennedy,  9  from  the  point  which  had  been  reached 
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party  claimed  title  under  a  grant  from  the  State  in  which  the 
suit  was  pending.*  Under  this  act  a  suit  in  which  there  were  sev^ 
eral  plaintiffs  or  defendants  could  not  be  removed  unless  all  the 
necessary  defendants  were  aliens,  or  unless  all  the  necessary 
plaintiffs  were  citizens  of  the  State  where  the  suit  was  brought 
and  all  the  necessary  defendants  were  citizens  of  some  other 
State  or  States ;  and  all  the  defendants,  except  those  who  were 
merely  nominal  parties,  were  required  to  join  in  the  petition  for 
removal.* 

in  the  court  of  original  jurisdiction  at  34.     Contra^  Berger  v.  Douglass  Co.,  2 

the  time  of  removal.  Duncan  v.  Gegan,  McCrary  (U.  S.)  483;  Hardin  t;.  Olson,. 

1 01  U.  S.  810.  I A  Fed.  Rep.  705;  Ferry  v,  Merrimack, 

1.  The  1 3th  section  of  the  Judiciary  x8  Fed.  Rep.  657;  Ferry  v,  Westfield,. 

Act  was  constitutional.     Mayor  etc.  of  19  Fed.  Rep.   1^5;  Avers  v,  Westerit 

Nashville  v.  Cooper,  6  Wall.  (U.  S.)  R.  Co.,  48  Barbl  (N.  Y.)  132;  Colcord 

247;  Chicago  etc.  K.  Co.  v.  Whitton,  13  v.  Wall,  2  Miles  (Pa.)  459. 

Wall.  (U.  S.)  270;  Home  L.  Ins.  Co.  A  party  claiming  title  to  land  under 

V.  Dunn,  19  Wall.  (U.  S.)  214    Gaines  a  grant  from  the  State  in  which  the 

V.  Fuentes,  92  U.  S.  10;  Baltimore  etc.  suit  is  brought  cannot  remove  the  suit 

R.  Co.  XK  Cary«  a8  Ohio  St.  208 ;  contra^  because  the  other  party  claims  under  a 

Moseley  v.  C5hamberlain,  18  Wis.  700.  grant  from  another   State.     Shepherd 

And  authorized  the  removal  of  a  suit  v.  Young,  i  T.  B.  Mon.  (Ky.)  203. 

into  the  circuit  court  which  could  not  A    suit     in    which     the     defendant 

have  been  originally  commenced  there  claimed   title   to  land    under  a  grant 

for  the  reason  that  the  defendant  could  from  New  Hampshire,  made  at  a  time 

not  be  found  in  the  district  to  be  served  when  it  included  what  afterwards  be- 

with  process.    Sayles  v.  Northwestern  came  the  State  of  Vermont,  and  the 

Ins.  Co.,  2  Curt.  (U.  S.)  2x2;  Bliven  v.  plaintiff  claimed  under  a  grant  from 

New   England   Screw  Co.,  3  Blatchf.  Vermont  made  since  Vermont  became  a 

(U.  S.)  iii;  Barney  V.  Globe  Bank,  5  State,  was    held    to  be  removable  in 

Blatchf.  (U.  S.)  107;  Wimans  v.  Mc-  Pawlet  v,  Clark,  9  Cranch    (U.   S.) 

Kean   R.  etc.  Co.,  6  Blatchf.   (U.  S.)  292. 

2x5.  2.  Groveretc.   Sewing  Machine  Ca 

The  restriction  upon  the  jurisdiction  v.  Florence    Sewing  Machine   Co.,  18 

of  the  circuit  courts,  contained  in  the  Wall.  (U.  S.)  553;  xio  Mass.  70;  Smith 

ixth  section  of  the  Judiciary  Act,  relat-  v,  Rines,  2  Sumn.  (U.  S.)  338;  Ward  t>. 

ing  to  suits  brought  in  favor  of  an  as-  Arredondo,  Paine  (U.  S.)    410;  Hub- 

signee,   to  recover  the  contents  of   a  bard   v.  Northern   R.  Co.,   3   Blatchf. 

promissory   note    or    other    chose    in  (U.    S.)  84;   25    Vt.    715;    Beardsley 

action  did  not  apply  to  cases  removed  v..  Torrey,    4    Wash.    (U.    S.)    280; 

from  State  courts  under  the   x 2th  sec-  Ex    parte     Turner,    3    Wall.   Jr.  (C» 

tion  of  that  act,  or  under  the  acts  of  C.)  358;  JS*  ^ar/^  Girard,  3   Wall.  Jn 

x866  and    1867;  nor  does   the  similar  (C.  C.)   263;     Girardey    v.    Moore,  3 

restriction  in  the  xst  section  of  the  act  Woods  (U.  S.)  397;  Wilson  v.  Blodget,^ 

of  1875  *PP'y  ^o  cases  removed   from  4  McLean  (U.  S.)  363;  Field  r;.  Lowns- 

State    courts    under   the  2nd   section,  dale,  Deady  (U.  S.)  288;  Calderwood  v. 

Green  v.  Custard,  23  How.  (U.  S.)  484;  Hager,  20&!al.  167;   Bryan   xk  Ponder^ 

Bushnell   v.  Kennedy,  9  Wall.  (U.  S.)  23  G<i.    480;    Goodrich' t-.   Hunton,  29 

387;  Lexington  v.  Butler,  X4  Wall.  (U.  La.  Ann.  372;  North  River  Steamboat 

S.)  282 ;  Claiiin  7\  Commonwealth  Ins.  Co.    r.    Hoffman,    5    Johns.    Ch.   (N. 

Co.,    XIO  U.  S.  81;    Delaware  Co.  v.  Y.)  300;  Shelby  v,  Hoffman,   7  Ohio 

Diebold   Safe  etc.  Co.,  133  U.S.  473;  St.  450;    Hazard   v.  Durant,  9   R.   I. 

Barclay   v.   Levee   Com*rs,    i     Woods  602. 

(U.  S.)  254;  Waterbury  v,  Laredo,  3  But  if  one  of  two  non-resident  de- 
Woods  (U.  S.)  371;  Rosenblatt  v,  fendants  is  not  served  with  process,  the 
Reliance    Lumber  Co.,   18   Fed.   Rep.  other    may    remove    the     suit    alone. 

505;  Bell  V.  Noonan,  19  Fed.  Rep.  335;  Fullis  v,   Mc  Arthur,  i    Bond  (U.   S.; 

^eale    v.   Foster,   31    Fed.    Rep.    53;  100;  Vandevoort  v.  Palmer,  4  Duer(N.. 

Leutze  v.  Butterfield,  7  Daly  (N.  V.)  Y.)  677. 
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b.  Act  of  July  27,  1866. — ^This  act  provided  that  when  a  suit 
was  brought  in  a  State  court  against  an  alien  and  a  citizen  of  the 
State  where  the  suit  was  brought,  or  by  a  citizen  of  the  State 
where  the  suit  was  brought  against  a  citizen  of  that  State  and  a 
citizen  of  another  State,  the  matter  in  dispute  exceeding  the 
sum  or  value  of  $500,  exclusive  of  costs,  such  alien  or  citizen  of 
another  State  might  remove  the  suit  as  against  hirfi  into  the 
next  circuit  court  of  the  United  States  to  be  held  in  the  district 
where  the  suit  was  pending,  if  the  suit  was  instituted  for  the  pur- 
pose of  restraining  or  enjoining  him,  or  if  it  was  such  a  suit  that 
there  might  be  a  final  determination  of  the  controversy,  so  far 
as  it  concerned  him,  without  the  presence  of  the  other  defend- 
ants as  parties.  Such  removal,  however,  was  not  to  prejudice 
the  right  of  the  planitiff  to  proceed  at  the  same  time  with  the 
suit  in  the  State  court  as  against  the  other  defendants.  This 
act  applied  only  to  cases  where  one  of  the  defendants  was  a  cit- 
izen of  the  State  where  the  suit  was  brought,^  and  only  to  cases 
where  the  controversy  between  the  plaintiff  and  the  non  resident 
defendants  could  be  determined  without  the  presence  of  th*^ 
resident  defendants.*  Only  the  separate  controversy  which  con- 
cerned the  petitioning  defendant  could  be  removed,'  and  all  the 
non-resident  defendants  interested  in  that  controversy  must  join 
in  the  petition  for  removal.* 

c.  Act  of  March  2,  1867. — This  act  provided  that  a  suit 
brought  in  a  State  court  in  which  there  was  a  controversy  be- 
tween a  citizen  of  the  State  in  which  the  suit  was  brought  and 
a  citizen  of  another  State,  the  matter  in  dispute  exceeding  the 
sum  or  value  of  $500,  exclusive  of  costs,  might  be  removed  by 
such  citizen  of  another  State,  whether  plaintiff  or  defendant, 
if,  before  or  at  the  time  of  filing  his  petition  for  removal,  he 
would  make  and  file  in  the  State  court  an  affidavit  stating  that 
he  had  reason  to  believe,  and  did  believe,  that  from  prejudice  or 
local  influence  he  would  not  be  able  to  obtain  justice  Jn  such 
State  court.*     This  act,  which  grew   out  of   the   condition  of 

1.  Davis  V.  Cook,  9  Nev.  134.  4.  George  v,  Pilcher,  28  Gnitt  (Va.) 

2.  Gardner  v.  Brown,  21     Wall.   (U.     199. 

S.)  36;  Bixby  v.  Couse,  8  Blatchf.  (U.  In  Dart  v.  Walker,  4  Daljr  (N.  Y.) 

S.)  73;  Allen  V,  Rprerson,    a    Dill.   (U.  x88,  it  was  held  that  a  joint  application 

S.)  501 ;    McGinnity  v.  White,  3  Dill,  for  removal  by  two  defendants,  onljr 

(U.  S.)  350;  Field  v.Lownsdale,  Deady  one  of  whom  brings  himself  within  the 

(U.  S.)  288 ;  Fields  v.  Lamb,  Deady  (U.  terms  of  the  act  of  July  27,  1866,  might 

S.)  430;  Cape  Girardeau   etc.  R.  Co.  v,  be  granted  as  to  that  one  and  refused 

Winston,  4  Cent.  L.  J.    127;   Ex  parte  as  to  the  other. 

Andrews,    40    Ala.    639;     Stewart   v.  5.  The  act  of  March  2,   1867,  was 

Mordecai,  40  Ga.  I ;  2  Am.   Rep.  555;  constitutional.    Chicago  etc.  R.  Co.  v. 

Peters  v.  Peters,  41   Ga.  242;  Darst  v.  Whitton,  13  Wall.  (U.  S.)  271;  Home 

Bates,  51  111.439;  Weeks  v,  Billings,  55  L.  Ins.  Co.  v.  Dunn,  19  Wall.  (U.S.) 

N.  H.  371 ;  Merwiu  r.  Wexel,  49  How.  214;  Gaines  v,  Fuentes,  92  U.  S,  10; 

Pr.  (N.  Y.)  115.  Johnson   v.   Monell,    Woolw.  (U.  S.) 

8.  Brooks   v.  Clark,   119  U.  S.  502.  390;   Galpin   v,   Critchlow,  113  Mass, 

Contra^  Burch   v.  Davenport  etc.   R.  339;  17  Am.  Rep.  176;  Meadow  Valle/ 

Co.,  46  Iowa  449;  a6  Am.  Rep.  150.  Min.  Co.  v.  Dodds,  7  Nev.  143. 
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affairs  prevailing  in  the  South  after  the  close  of  the  Civil  War,^ 
did  not  repeal  either  of  the  earlier  statutes,  but  simply  added  a 
new  class  of  removable  cases.*  Like  the  act  of  1789,  and  unlike 
that  of  1866,  it  contemplated  the  removal  of  the  entire  suit,^ 
and  for  the  first  time  the  right  of  removal  was  given  to  the  plain- 
tiff.** No  suit  could  be  removed  under  its  provisions  unless  all 
the  parties  on  the  side  seeking  removal  joined  in  the  petition 
and  were  citizens  of  some  State  or  States  other  than  that  in  which 
the  suit  was  brought,  and  all  the  adverse  parties  were  citizens  of 
that  state,  excepting  in  both  cases,  merely  nominal  parties.^ 

d.  Act  of  March  3,  1875. — This  act  was  practically  an  ex- 
tension of  the  right  of  removal,  in  favor  of  either  party,  to  all 
cases  of  which  the  circuit  courts  of  the  United  States  and  the 
State  courts  had  concurrent  jurisdiction.  The  first  clause  of  the 
2nd  section  provided  that  any  suit  of  a  civil  nature,  at  law  or  in 
equity,  brought  in  any  State  court,  the  matter  in  dispute  exceed* 
ing  the  sum  or  value  of  $500,  which  arose  under  the  Constitution 
or  laws  of  the  United  States,  or  treaties  made  under  their  author- 
ity,® or  in  which  the  United  States  should  be  plaintiff  or  peti- 
tioner, or  in  which  there  was  a  controversy  between  citizens  of 
different  States,  or  a  controversy  between  citizens  of  the  same 
State  claiming  land  under  grants  of  different  States,  or  a  contro- 
versy between  citizens  of  a  State  and  foreign  States,  citizens,  or 
subjects,  might  be  removed  by  either  party  into  the  circuit  court 
of  the  United  States  for  the  proper  district7     And  the  second 

1.  Gaines  v,  Fuentes,  92  U.  S.  10.  Rep.  164;   Burch  v,  Davenport  etc.  R. 

2.  Fields  v.  Lamb,  Deadj  (U.  S.)  Co..  46  Iowa  449;  26  Am.  Rep.  150; 
4;^o;  Butterfield  v.  Home  Ins.  Co.,  14  Cooke  v.  State  Nat.  Bank,  52  N. 'Y. 
Minn.  410;  Washington  etc.  R.  Co.  v.  96;  ix  Am.  Rep.  667;  Merwin  v.  Wexel, 
Alexandria  etc.  R.  Co.,  19  Gratt.  (Va.)  49  How,  Pr.  (N.  Y.)  115;  Bryant  v, 
592;  100  Am.  Dec.  710.  Scott,  67  N.  Car.  391;   Hagard  v,  Du- 

8.   Waggener  v.  Cheek,  2  Dill.  (U.  rant,  9  R.  I.  602;   Washington  etc.  R. 

S.)  560.  Co.  V.  Alexandria  etc.  R.  Co.,  19  Gratt. 

4.  Sands  v.  Smith,  i  Dill.  (U.  S.)  290.  (Va.)  592;  loo  Am.  Dec.  710;  Bury  v, 

5.  Grover  etc.  Sewing  Machine  c5o.  Irick,  22  Gratt.  (Va.)  484;  George  tr. 
V,  Florence  Sewing  Machine  Co.,  18  Pilcher,  28  Gratt.  (Va.)  299.  But  see 
>VaU.  (U.  S.)  553;  no  Mass.  70;  Van-  Sands  v.  Smith,  i  Dill.  (U.  S.)  290; 
nevar  v.  Bryant,  21  Wall.  (U.  S.)  Burnham  v.  Chicagoetc.  R.  Co.,4  Dill. 
41 ;  Hurst  v.  Western  etc.  R.  Co.,  93  U.  (U.S.)  503. 

S.  71;  American  Bible  Soc.  r.  Grove,  Under  the  act  of  March  2,  1867,  a 

loi    U.  S.  610;   Myers  v.  Swann,  107  suit    could    not    be    removed    on    the 

U.    S.   546;    American   Bible    Soc.    7'.  petition  of  an  alien.    Grover  etc.  Sew- 

Price,  no  U.  S  61;  Jefferson  r.  Driver,  ing   Machine  Co.  v.  Florence  Sewing 

117    U.   S.  272;  Cambria  Iron  Co.  r.  Machine   Co.,   18   Wall.   (U.  S.)    553; 

Ashburn,    118   U.   S    54;   Hancock  t\  Crane  v.  Reeder,  28  Mich.  527;  15  Am. 

Holbrook.  119   U.   S.  586;    Young  z\  Rep.  223;  Davis  v.  Cook,  9  Ne v.  134. 

Parker,  132  U.  S.  267;   Bixby  v.  Couse,  6.  See     infra,    this     title,    Federal 

8  Blatchf.  (U.  S.)  73;  Case  v.  Douglas,  Question. 

1  Dill.  (U.  S.)  290;  Fisk  v,  Henarie,  32  7.  The   "proper  district"  is  the  dis- 

Fed.  Rep.  417;    Whelan  v.  New  York  trict  in  which  the  suit  is  pending  at  the 

etc.  R.  Co.,  35  Fed.  Rep.  S49;  Thouron  time  the  petition  for  removal  is  filed. 

V.  East  Tenn.  etc.  R.  Co.,  38  Fed.  Rep.  Hess  v.  Reynolds,  113  U.  S.73;  Knowl- 

673;   Ex  parte  Andrews,  40  Ala.  639;  ton     v.     Congress     Spring     Co.|     13 

BUm   v.  Rawson,  43  Ga.  181;  9  Am.  Blatchf.  (U.  S.)  170. 
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clause  further  provided  that  when  in  any  suit  mentioned  in  this 
section  there  should  be  a  controversy  wholly  between  citizens  of 
different  States  which  could  be  fully  determined  as  between 
them,  then  either  one  or  more  of  the  plaintiffs  or  defendants 
actually  interested  in  such  controversy  might  remove  said  suit 
into  the  circuit  court  of  the  United  States  for  the  proper  district* 

A  suit  could  not  be  removed  under  the  first  clause  of  §  2  of  the  act 
of  1875,  ^^  ^^^  ground  of  diverse  citizenship,  unless  all  the  par- 
ties on  one  side  of  the  controversy  were  citizens  of  different 
States  from  any  on  the  other  side,^  and  unless  all  the  parties  on 
one  side  joined  in  the  petition  for  removal.' 

But  the  parties  should  be  arranged  according  to  their  actual 
interest  in  the  controversy.  In  the  language  of  the  supreme 
court  of  the  United  States,  "  When  the  controversy  about  which 
a  suit  in  the  State  court  is  brought  is  between  citizens  of  one  or 
more  States  on  one  side,  and  citizens  of  other  States  on  the  other 
side,  either  party  to  the  controversy  may  remove  the  suit  to  the 
circuit  court,  without  regard  to  the  positions  they  occupy  in  the 

1.  The  loth  section  of  the  act  of  (U.  S.)46o;  Arapahoe  Co.  v.  Kansas 
1875  expressly  repealed  all  conflicting  Pac.  R.  Co.,  4  Dill.  (U.  S.)  277;  White- 
acts  anci  parts  of  acts.  Under  this  pro-  house  v.  Continental  F.  Ins.  Co.,  x 
vision  it  has  been  repeatedly  decided  Fed.  Rep.  498;  Bell  v.  Noonan,  19  Fed. 
that  the  act  of  1875  repealed  the  lath  Rep.  225;  Hammond  v,  Buchanan,  6$ 
section  of  the  judiciary  act.  Baltimore  Ga.  728;  Stone  v.  Sargent,  129  Miss. 
etc.  R.  Co.  V.  Bates,  119  U.  S.  46^^  La  ^03;  Lang  v.  Lynch,  63  N.  H.  243; 
Mothe  Mfg.  Co.  v.  National  Tube  Nye  v.  Northern  Cent  R.  Co.,  24  Hub 
Works  Co.,  15  Blatchf.  (U.  S.)  432;  (N.  Y.)  556;  Wickham  v,  Wickham,, 
Norris  v.  Mineral  Point  Tunnel  Co.,  20  Hun  (N.  Y.)  239. 
19  Blatchf.  (U.  S.)  201;  Cook  v.  Ford,  The  last  clause  of  §  639  of  the  re- 
2  Flip.  (U.  S.)  22.  And  the  act  of  vised  statutes,  providing  that  **the 
July  27,  1866.  Hyde  v.  Suble,  X04  U.  copies  of  pleadings  shall  have  the  same 
S.  407;  King  V.  Cornell,  106  U.  S.  395;  force  and  effect  in  every  respect  and 
Avers  r.  Watson,  X13  U.  S.  594;  Balti-  for  every  purpose  as  the  original  plead- 
more  etc.  R.  Co.  V,  Bates,  119  U.  S.  ings  would  have  had  by  the  laws  and 
464;  Mayor  of  N.  Y.  v.  Independent  practice  of  the  courts  of  such  State,  etc^ 
Steamboat  Co.,  21  Fed.  Rep.  593;  was  held  to  be  repealed  bv  the  act  of 
Tuedt  V.  Carson,  4  McCrary  (U.S.)  March  3,  1875,  in  W  bitten  ton  Mfg.  Co. 
426;  Cook  v.  Ford,  2  FHpp.  (IJ,  S.)  22;  r.  Memphis  etc.  Packet  Co.,  19  Fed* 
Hollister  v.  Bell,  8  Sawy.  (U.  S.)  349;  Rep.  273. 

Clark  V,  Chicago  etc.  R.  Co.,  11   Fed.  2.  Blake  v,  McKim,  X03   U.  S.  336; 

Rep.  355;  Kelley  v,  Houghton,  23  Fed.  Shainwald   r.   Lewis,   i<S    U.  S.  158; 

Rep.  417;  Mairer  v,  Olmstead,  24  Fed,  Petterson  v.  Chapman,  13  Blatchf.  (U. 

Rep.  193.  S.)    395;     Van    Brunt    v,    Corbin,  14 

Contra^    Wormser  v.   Dahlman,    16  Blatchf  (U.  S.)  496;  Chicago  etc.  R. 

Blatchf.     (U.     S.)    319;     Girardy    v.  Co.  f.  McComb,  17  Blatchf.  (U.S.) 371; 

Moore,  3  Woods  (U.  S.)  397;  Arapa-  Mutual   L.  Ins.   Co.   v,  Champlin,  21 

hoe    Co.    r.   Kansas    Pac.   R.    Co.,   4  Fed.  Rep.  85;  Ballin  v,   Lehr,  24  Fed. 

Dill.    (U.  S.)  277.    But  not  the  act  of  Rep.  193;  In  re   Fraser,  7  Cent.  L.  J. 

March  2,  1867.     Hess  v.  Reynolds,  113  227;  New   Orleans   r.   Seixas,  35  La» 

U.  S.  73;   Baltimore    etc.  ll.    Co.   v,  Ann.  36,  But  see  Girardey  v,  Moore,  3. 

Bates,  119  U.  S.  464;  Sims  v,  Sims,  17  Woods  (U.  S.)  397. 

Blatchf.  (U.  S.)  369;  Melendv  v.  Cur-  8.  Chicago  etc.  R.   Co.  v.  McComlv 

rier,  22  Blatchf.  (U.  S.)  503;  bennis  v.  17  Blatchf.  (U   S.)  371;  Osgood  v.  Chi- 

Alachua  Co., 3  Woods  (U.S.)  686;Cook  cago  etc.  R.   Co.,  6  Biss.   (U.  S.)  330; 

V.  Ford,   2    Flip.   (U.    S.)   22 ;  Miller  Sheldon    v.    Keokuk     Northern  Line 

r-.  Chicago    etc.   R.   Co..   3    McCrary  Packet  Co.,  9  Biss.  (U.  S.)  307;  Ruck- 
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pleadings  as  plaintiffs  or  defendants.  For  the  purpose  of  a 
removal,  the  matter  in  dispute  may  be  ascertained,  and  the  parties 
to  the  suit  arranged  on  opposite  sides  of  that  dispute.  If  in  such 
an  arrangement  it  appears  that  those  on  one  side  are  all  citizens 
of  different  States  from  those  on  the  other,  the  suit  may  be 
removed."* 

In  order  that  a  suit  might  be  removable  under  the  second 
clause  of  §  2,  of  the  act  of  March  3,  1875,  it  "must  be  one  cap- 
able of  separation  into  parts  so  that  in  one  of  the  parts  a  contro- 
versy will  be  presented  with  citizens  of  one  or  more  States  on 
one  side,  and  citizens  of  other  States  on  the  other,  which 
can  be  fully  determined  without  the  presence  of  any  of  the 
other  parties  to  the  suit  as  it  has  been  begun.*'^  But  the 
whole  suit,  and  not  simply  the  separable  controversy,  must  be 
removed,^  and  it  is  no  objection  to  the  removal  of  the  whole  suit 

man  ti.   Riickraan,    i   Fed.   Rep.   587;  the  alien  plaintiff  and  such  defendants, 

Mutual  L.  Ins.  Co.  v,  ChampHn,   ai  might  be  removed  by  the  latter.  Cooke 

Fed.  Rep.  85;  Mayor  of  N.  Y.  r.  Indc-  t;.  Seligman,  17   Blatchf.   (U.  S.)  452; 

pendent  Steamboat  Co.,  2X  Fed.   Rep.  Houser  v.  Clayton,  3  Woods  (U.  §.) 

593 i    Connell  v.  Utica  etc.   R.   Co.,  14  273. 

Reporter  5421$.     Contra^    Carswell     v,        2.  Fraser  v,  Jennison,  xo6  U.  S.   191. 

Schley,  59  Ga.  17.  See  also  Barney  r*.  Latham,  Z03  U.   S. 

1.  Waite,  C.  J.,    in  The    Removal  205;  Blake  v.  McKim,   103  U.  S.  336; 

Cases,  xoo  U.  S.  457.      See  also  Ayres  Hyde  v.  Ruble,  104  U.   S.  407;   Brown 

V,  Chicago,  loi  U.   S.   184;   Harter  v,  v.  Trousdale,  138   U.   S.  389;  Boyd   v, 

Kemochan,  103   U.S.   562;    Brown  v  Gill,  21  Blatchf.  (U.   S.)  543;   Snow  v. 

Trousdale,  138  U.  S.  389;  Chicago  etc.  Smith,  4  Hughes  (U.  S.)  204;  Corbin  v, 

R.  Co.  V.  McComb,  17  Blatchf.  (U.  S.)  Boies,    18   Fed.   Rep.  3;    New  Jersey 

371 ;  Arapahoe  v.  Kansas  Pac.  R.  Co.,  Zinc  etc.  Co.  v.  Trotter,  18  Fed.  Rep. 

4  Dill.  (U.  S.)  277 ;   Burke  v.  Flood,  x  J37;  Gudger  v.  Western  N.  Car.  R.  Co., 

Fed.  Rep.  541 ;  Sayer  V.   La   Salle  etc.  87  N.  Car.  325;  Blum  v.  Thomas,  60  Tex. 

Gas  Light    etc.  Co.,  14  Fed.  Rep.    69;  158. 

Pollok  V,  Louchheim,  19  Fed.  Rep.  465;        8.  Barney  v.  Latham,  103  U.  S.  205; 

New  Orleans  v,  Seixas,  35  La.   Ann.  Brooks  v.  Clark,  1x9  U.  S.  502;   Atlan- 

j6.  tic  etc.  Fertilizing    Co.  v.    Carter,  4 

A  suit  in  which  there   was  a  contro-  Hughes     (U.   S.)    2x6;    Girardey     v, 

rersy    between    citizens     of  different  Moore,  3  Woods  (U.S.)  397;  Osgood  v. 

States    might  be  removed    by    either  Chicago  etc.  R.  Co.,  6  Biss.  (U.  S.) 

party.    Barney  v,  Latham,   103  U.  S.  330;  Chicago  v.  Sage,  6  Biss.  (U.  S.) 

205;    Mosher  t^.  St  Louis  etc.  K.  Co.,  467;  Carrahn  r.  Brennan,  7   Biss.   (U. 

19  Fed.  Rep.  849;  Gillespie  v.  Jamieson,  S.)  497;  Arapahoe  Co.  v,  Kansas  Pac. 

i2Phila.  (Pa.)  X76.    Even  though  the  R.  Co.,  4  Dill.  (U.S.)  277;  Chambers 

petitioner  were  a  citizen  of  the  State  v.  Holland,  3   McCrai^    (U.  S.)   5^8; 

where  the  suit  was  brought.    Osgood  Tuedt  v.  Carson,  4  McCrary   (U.  S.) 

-v.  Chicago  etc.  R.  Co.,  6  Biss.  (U.  S.)  426;  Donohoe  v.  Mariposa   Land  etc. 

330.  Co.,  5  Sawy.  (U.   S.)    X63;   Corbin   v. 

Under  the    first  clause  of  §2,  a  suit  Boies,  18  Fed.   Rep.  3;   Northern   Pac. 

brought  in  Nevada  by  a  citizen  of  Cat-  Terminal  Co.  v,  Lowenbere,   x8  Fed. 

ifornia    against   an     English    subject  Rep.  339;  Wabash  etc.  R.  Co.  v.  Cen- 

might  be  removed  by  the  plaintiff.   Eu-  tral  Trust  Company,  23  Fed.  Rep.  513; 

reka  Consolidated  Mining  Co.  v.  Rich-  Burch   v,  Davenport  etc.  R.  Co.^  46 

inond    Consolidated     Mining    Co^    6  Iowa  449;   26   Am.   Rep.   150;   contra^ 

Sawy.  (U.  S.)  471.  Ellerman  v.  New  Orleans  etc.  R.  Co., 

So  a  suit  in  which   the   plaintiff  was  2  Woods  (U.S.)  x2o;   Mutual  L.   Ins. 

an  alien  and  all  the   necessary  defend-  Co.  t;.  Allen,  X34  Mass.  389;   Simmons 

ants  were    citizens  of   various    States,  v.  Taylor,  83  N.  Car.  148;  35  Am.  Repu 

And  the  only  controversy   was  between  56. 
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that  it  may  draw  into  the  United  States  court  a  controversy 
wholly  between  citizens  of  the  same  State.* 

e.  Act  of  March  3,  1887. — This  act  (the  enrollment  of  which 
was  corrected  by  act  of  Aug.  13,  1888,)  reversed  the  tendency  of 
previous  legislation  and  greatly  restricted  the  right  of  removal. 
The  first  section  defines  the  jurisdiction  of  the  circuit  courts  of 
the  United  States,  raising  the  jurisdictional  amount  from  $500 
to  $2,000. 

The  second  section  makes  the  following  provisions  for  the 
removal  of  suits  from  the  State  courts  into  the  circuit  courts  of  the 
United  States  for  the  proper  districts: 

First.  Any  suit  of  a  civil  nature,  at  law  or  in  equity,  arising 
under  the  Constitution  or  laws  of  the  United  States,  or  treaties 
made  under  their  authority,  of  which  the  circuit  courts  are  given 
original  jurisdiction  by  the  preceding  section,  may  be  removed 
by  the  defendant  or  defendants  therein. 

Second.  Any  other  suit  of  a  civil  nature,  at  law  or  in  equity^ 
of  which  the  circuit  courts  are  given  jurisdiction  by  the  preced- 
ing section,  may  be  removed  by  the  defendant  or  defendants 
therein,  being  non-residents  of  the  State  in  which  the  suit  is 
brought.* 

Third.  When  in  any  suit  mentioned  in  this  section  there  shall 
be  a  controversy  which  is  wholly  between  citizens  of  dif- 
ferent States,  and  which  can  be  fully  determined  as  between 
them,  then  either  one  or  more  of  the  defendants  actually  inter- 
ested in  such  controversy  may  remove  the  suit.* 

1.  Sheldon  v.  Keokuk  Northern  Line  under  the    act    of  Mar.  3,  1867,  but 

Packet  Co.,  9  Biss.  (U.  S.)  307;  Corbin  stated  facts  showing  a  right  to  remoTtl 

V,  Boies,  18  Fed.  Rep.  3;  Wabash  etc.  under  the  act  of  Nlar.  3,  1875,  it  was 

R.  Co.  V,  Cent.  Trust  Co.,  33  Fed.  Rep.  held  that  the  reference  to  the  former 

C13.    But  see  Girardej  v.    Moore,  3  statute  did  not  prejudice  his  right  to  re* 

Woods  (U.  S.)  397;  Carraher  v.  Bren-  movat  under  the  latter  in  Canal  etc.  R. 

nan,  7  Biss.  fU.  S.)497.  Co.  v.  Hart,  X14  U.  S.  654;  Stanlejr  v. 

Any  one  or  more  of  the  plaintiffs  Chicago  etc.  R.  Co.,  63  Mo.  508.    See 

actually  interested  in  the  separable  con-  also  Norris  v.  Mineral   Point  Tunnel 

troversy  could  remove  the    entire  suit.  Co.,  ig  Blatchf.  (U.  S.)  301. 

Barney  ?'.   Latham,   103   U.     S.    305;  2.  Under  the  second  clause  of  this 

Greene  v,  Klinger,  10  Fed.   Rep.  689.  section  a  suit  can  be  removed  only  by 

See  also  Ellis  v,  Sisson,   11  Fed.  Rep.  non-resident  defendants,  and  only  if  all 

353.  the  defendants  are  non-residents.  West- 

*  But  the  controversy  must  be  between  em  Union  Tel.  Co.  v.  Brown,  32  Fed. 

citizens  of  different  States  and   not  be-  Rep.  337;  Anderson  r.  A ppleton,  33  Fed. 

tween  citizens  of  a  State  and  an  alien.  Rep.  855 ;  Weller  v,  J.  B.  Pace  Tobac- 

Deakin  V.  Lea,  13  Reporter  772.  co  Co.,  32   Fed.  Rep.  860;    Arkansas 

Therefore  if  a  citizen   of  one  of  the  Valley  Smelting  Co.  v.  Conenhoven» 

United  States  brought  a  suit  against  a  41  Fed.  Rep.  450;  Mills  v.   Newell,  41 

citizen  of  the  same  State  and  an   alien,  Fed.  Rep.   539.     And   an    alien    sued 

the  latter  could   not  remove  it  under  in  the  State  of  his  residence  cannot  re- 

this  act.     King  v.  Cornell,   106  U.   S.  move  under  this  or  any  other  clause  of 

395;  Sawyer  V.  Switzerland  Marine  Ins.  the  section.    Cudahy  v.  McGeoch,  37 

Co.,  i4Biatchf.  (U.  S.)  451;  Hervev  v.  Fed.  Rep.   i;   Walker  v.  O'Neill,  3* 

Illinois  Midland  R.  Co.,  7  Biss.  (U".  S.)  Fed.  Rep.  374. 

xox,  S.  Under  the  third  clause  of  this  see- 
here  a  party  petitioned  for  removal  tion  a  defendant  sued  in  one  of  the 
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Fourth.  Any  suit  in  a  State  court  in  which  there  is  a  contro- 
versy between  a  citizen  of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  State  may  be  removed  by  any  defendant,, 
being  such  citizen  of  another  State,  at  any  time  before  the  tria) 
thereof,  upon  its  being  made  to  appear  to  the  circuit  court  that 
from  prejudice  or  local  influence  he  will  not  be  able  to  obtain 
justice  in  such  State  court  or  in  any  other  State  court  to  which 
he  may  under  the  laws  of  the  State,  have  the  right  on  account 
of  such  prejudice  or  local  influence  to  remove  said  cause ;  pro- 
vided that  if  it  further  appears  that  the  suit  can  be  fully  and 
justly  determined  as  to  the  other  defendants  in  the  State  court,, 
without  being  affected  by  such  prejudice  or  local  influence,  and 
that  no  party  to  the  suit  will  be  prejudiced  by  a  separation  of  the 
parties,  the  circuit  court  mav  direct  the  suit  to  be  remanded  to 
the  State  court,  so  far  as  relsftes  to  such  other  defendants.^ 

The  fifth  clause  makes  provision  for  the  remanding  of  cases 
pending  in  the  circuit  court  which  had  been  removed  there  on 
the  affidavit  of  the  plaintiff  under  the  act  of  1867  (U.  S.  Rev, 
St..  §  639,  cl.  3)  if,  on  examining  into  the  truth  of  the  affidavit, 
it  does  not  appear  to  the  court  that  such  party  will  not  be  able 
to  obtain  justice  in  the  State  court.*  In  the  third  section  pro- 
vision is  made  (or  the  removal  of  suits  involving  the  title  to  land,, 
between  citizens  of  the  same  State  claiming  under  grants  from 
different  States,  substantially  like  that  in  the  judiciary  act,  ex* 
cept  that  the  matter  in  dispute  must  exceed  $2,000  instead  of 
$500.* 

courts  of  his  own  State  cannot  remove  the  first  section,  the  circuit  court  could 
the  suit.  Cudahy  v.  McGeoch,  37  Fed.  not  take  cognizance  of  a  suit  brought 
Rep.  i;  Schofield  t^.  Demorest,  40  Fed.  against  a  party  in  a  district  of  which  he 
Rep.  273.  Contra,  Stanbrough  v.  was  not  an  inhabitant,  and  that  there- 
Cook.  38  Fed.  Rep.  369.  fore  the  second  section  did  not  author- 
The  act  of  1887  does  not  give  the  ize  the  removal  of  a  suit  brought. 
right  to  remove  a  separable  contro-  in  a  State  court  against  a  party  not  an 
versy  to  an  alien  defendant  as  the  act  inhabitant  of  the  district  in  which  such 
of  July  27,  1866,  did.  Woodrum  v.  court  was  held;  but,  in  Wilson  v.. 
Clay,  33  Fed.  Rep.  897.  Western  Union  Tel.  Co.,  34  Fed.  Rep. 

1.  See  infra,  this  title;  Prejudice  and  561,  it  was  held  otherwise,  and  it  is  now 
Local  Infinence,  well  settled  that  when  the  jurisdiction  of 

2.  Fisk  V.  Henarie,  32  Fed.  Rep.  417;  the  Federal  court  Is  founded  only  on 
Birdseye  v.  SchaefTer,  37  Fed.  Rep.  02X.  the  diverse  citizenship  of  the  parties^ 
But  see  Hills  v,  Richmond  etc.  R.  Co.,  the  suit  may  be  brought  in  the  district 
33  Fed.  Rep.  81.  of  the  ret>icience  of  either  the  plaintiff 

This     provision     is    constitutional,  or    the    defendant,    and    that    a     suit 

Birdseye  V.  Schaeflrer,37  Fed.  Rep.  821.  brought  in  a  State  court  by  a  resident 

3.  The  act  of  March  3,  1887,  provides  plaintiff  against  a  non-reoident  defend- 
for  the  removal  of  such  causes  only  as  ant  may  be  removed  by  the  latter*. 
%re  included  on  the  original  jurisdiction  Gavin  v.  Vance,  33  Fed.  Rep.  84;  Raw- 
•lonferred  on  the  circuit  courts  bv  the  ley  v.  Southern  Pac.  R.  Co.,  33  Fed.. 
first  section  of  the  act.  Reed  z;.  lleed.  Rep.  305;  Loomis  v.  New  York  etc^ 
ji  Fed.  Rep.  49;  Dey  v.  Chicago  etc.  Gas.  Coal  Co.,  33  Fed.  Rep.  353;  St.. 
K.  Co.,  45  Fed.  Kep.  82.  Louis  etc.  R.  Co.  v.  Terre  Haute  etc.  R- 

Soon  after  the  passage  of  the  act  it  Co.,  33  Fed.  Rep.  385;  Pitkin  Co.  Min.. 
was  held  in  Yuba  Co.  v.  Pioneer  Gold  Co.  v.  Markell,  33  Fed.  Rep.  286; 
Min.  C(i.,  32  Fed.  Rep.  183,  that,  under    Bank  of  Winona  v.  Avery,  34  Fed.  Rep. 
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The  act  of  March  3,  1887,  expressly  repeals  §  640  of  the 
Revised  Statutes,  the  last  paragraph  of  §  5  of  the  act  of  March 
3,  1875,  and  all  laws  and  parts  of  laws  in  conflict  with  its  provi- 
sions, and  it  is  expressly  provided  that  it  shall  not  be  deemed  to 
repeal  §§  641,  642,  643  and  722,  or  Title  XXIV  of  the  Revised 
Statutes,  or  §  8  of  the  act  of  March  3,  1875.^  It  repeals  by 
implication  the  act  of  March  2,  1867.* 

8.  Nature  of  Suit. — The  Removal  Acts  of  187$  and  1887 
expressly  limit  the  right  of  removal  to  suits  of  a  civil  nature,'  and 
although  the  language  of  the  acts  of  1789,  1866  and  1867  is  not 
so  definite,  they  also  were  undoubtedly  intended  to  cover  only 

Si  ;  Short  v.  Chicago  etc.  R.  Co.,  34  ute  imposes  a  penalty  to  be  recovered 
Fed.  Rep.  235;  Tiffany  v*  Wilce,  34  b^'^e  State  for  any  violation  of  its  pro- 
Ped.  Rep.  230;  Swayne  r.  BoyUton  visAns,  although  it  states  that  the  pen- 
Ins.  Co.,  ^5  Fed.  Rep.  i ;  First  Nat.  alty  is  to  be  recovered  in  a  civil  ac- 
Bank  v,  Nierchants*  Bank,  37  Fed.  Rep.  tion,  the  action  is  essentially  criminal 
^57.  and  cannot  be  removed.     Iowa  v.  Chi- 

Several  cases  have  gone  further  and  cago  etc.  R.  Co.,  37  Fed.  Rep.  497;  Fer- 

held  that  the  restrictions  in  the  first  sec-  g^son  v.  Ross,  tS  Fed.  Rep.  161 ;   State 

tion  regarding  the  district  in  which  suit  v.  Day  Land  &   Cattle    Co.,  41   Fed. 

could  be  brought  by  original  process  in  Rep.  228. 

<he  circuit  court  do  not  apply  to  suits  Mandamna. — A  proceeding  by   man- 

'removed .  froni   the   State  courts,  and  damns  to  compel  a  corporation  to  reg- 

that,  therefore,    a  defendant  may  re-  ister  a  transfer  of  stock  is  a  suit  of  a 

-move  a  suit  in  which  neither  party  is  a  civil   nature  which    may    be   removed 

resident  of  the  district,     Fales  v,  Chi-  under  the    act    of  187s.     Washington 

•cago  etc.   R.   Co.,  32   Fed.   Rep.  673;  Improvement  Co.  v.  Ransas   Pac.   R. 

Vinal  V.  Continental  Construction  etc.  Co.,    5    Dill.    (U.  S.)    489.    See  also 

Co.,   34   Fed.    Rep.   228;    Amsinck   v.  People  v.  Colorado  Central  R.  Co.,  42 

Balderston,  41  Fed.   Rep.  64c;  Craven  Fed.  Rep.  638.     But  see  Rosenbaumv. 

i'.    Turner,    82     Me.    383;    American  Bauer.  120  U.  S.  450;  28  Fed.  Rep.  223; 

Fi'vince  Co.  v,  Bostwick,  151  Mass.  19.  Rosenbaum  x\  Board  of  Supervisors.  28 

l^xemption  from   suit   in   a   district  Fed.  Rep.  223. 
•other  than  that  of  which  he  is  an   in-  But  a   mandamus  suit  which   raises 
liabitant  is  a  privilege  which  may   be  the  issue  of  a  title  to  office  is  not  re- 
waived  by  the   defendant.    Cooley  r.  movable.  State  t^.  Johnson,  29  La.  Ann. 
McArthur,  35   Fed.  Rep.   372;  Burck  399. 

V.  Taylor,  39  Fed.  Rep.  581 ;  Uhle   r.  Quo  Warranto. — An  information    in 

Burnham,  42  Fed.  Rep.   i.     See  also  the  nature  of  qno  warranto,  under  the 

Winans    v,    McKean   R.  etc.    Co..  6  ////jiro/j  statutes,  against  a  railroad  com- 

Blatchf.  (U.  S.)  2x5;  and  an  applica-  pany   for  exercising  possessory  rights 

tion  for  remo\'al  by  a  nou'resident  de-  over    land    without  authority  of    law, 

Pendant  was  held   to  be  a  waiver  in  though  in  form  a  criminal  proceeding, 

Kansas  City  etc.  R.  Co.   r*.   Interstate  is  essentially  a  civil  action  and  remov- 

Xiumber    Co.,  37    Fed.  Rep.   3  {over-  able  under  the  act  of  1887.     Illinois  v, 

r«//»^  Harold  v.   Min.  Co.,  33  Fed.  Illinois  Cent.  R.  Co.,  33  Fed.  Rep.  721; 

Kep.  529).  and  under  a  Kansas  statute  which  has 

1.  See  §§  5,  6,  act  of  March   3,  1887.  substituted  a  remedy  by  action  for  the 

2.  Short  V.  Chicago  etc.  R.  Co.,  33  ^'tit  of  quo  7varranto  and  information 
Fed.  Rep.  114;  Whelan  v.  New  York  in  the  nature  o(  quo  warranto^  the  ac- 
«tc.  R.  Con35  Fed.  Rep.  849;  South-  tion  is  a  suit  of  a  civil  nature  within  the 
worth  V.  Reid,  36  Fed.  Rep.  451;  Min-  meaning  of  the  removal  acts.  Ames  v. 
nick  T^  Union  Ins.  Co.,  40  Fed.  Rep.  Kansas,  in  U.  S«  449;  Kansas  Pac  R. 
769.     But  see  Fisk  v,  Henarie,  32    Fed.  Co.  v.  Kansas,  it  i    U.S.  449. 

Kep.  417;  Hills  V.  Richmond  etc.  R.  Bmlnent  DomaliL  —  Proceeding*  for 

Co.,  33  Fed.  Rep.  81.  the  taking  of  land  by  eminent  domain, 

S.  New   Hampshire  v.  Grand  Trunk  when  the  only  question  remaining  to 

R.  Co.,  1 1  Reporter  80.    When  a  ttat-  be  determined  it  that  of  the  value  ot  the 
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civil  suits  at  law  and  in  equity.  Suits  begun  by  attachment  may 
be  removed,^  and  so  may  actions  of  ejectment,*  and  replevin 
suits.* 

The  United  States  courts  have  no  probate  jurisdiction,*  and, 
as  a  general  rule,  probate  proceedings  cannot  be  removed  from 
the  State  courts  into  the  United  States  courts.*  The  mere  fil- 
ing of  a  bill  or  petition,  without  the  issuing  of  process  or  service 

■ 

land,  may  be  removed.    Mississippi  etc.  S.  Dennistoun  v.  Draper^  5  Blatchf. 

Boom  Co.  V.  Patterson,  98  U.  S.  403;  3  (U.  S  .)  336;  Beecher  v.Gillett,  i  Dill. 

Dill.  (U.  S.)  465;   Searl  v.  School  Dis-  (U.  S.)  308. 

trict  No.  2,  124  U.  S.  197;   Warren  v.  4.  Fouvergne  v.  New    Orleans,    18 
Wisconsin  Vallej  R.  Co.,  6  Biss.   (U.  How.  (U.  S.)  470;   Southworth  v,  Ad- 
S.)  425;  Mineral  Range  R.  Co.  v,  De-  ams,  4  F*ed.  Rep.  1.    See  also   Ellis  v. 
troit  etc.  Copper  Co.,  35  Fed.  Rep.  5x5;  Davis,  109  U.  S.  485. 
Colorado  Midland  R.  Co.  v,  Jones,  29  A  suit  against  an  assignee  for  the 
Fed.  Rep.  193;  Kansas  Cit^'  etc.  R.  Co.  benefit  of  creditors  under  a  State  stat- 
-v.    Interstate     Lumber    Co.,  37    Fed.  ute  regulating  the  mode  of  adrainister- 
Rep.  3.  ing  assignments  in  trust  for  the  benefit 
A  proceeding  before  the  mayor  of  a  of  creditors,  brought  to  decide  the  al- 
.city  and  a  jury  to  take  land  for  widen-  lowance  or  disallowance  of  a  claim  is  "a 
ing  a    street,   to    ascertain    the   value  suit  of  a  civil  nature*'  within  the  mean* 
thereof,  and  to  assess  the  cost  on  the  ing  of  the  act  of  1875.    Clafflin  v.  Rob* 
property  benefited,  is  not  a  suit  within  bins,  i  Flipp.  (U.  S.)  603. 
the  act  of  1875,  but  becomes  so  when  6.  An  application  for  the  probate  of 
transferred  to  the  State  circuit  court  on  a  will  is  not  a  suit  which  can  be  re- 
^ppeal.     Pacific  R.  Removal  Cases,  1x5  moved  into  the   United   States  courts. 
U.  S.  I.  in  re  Fraser,  7  Cent.  L.  J.  227;  18  Alb. 
A  special   proceeding  authorized  by  L.J.  353;  Tibbatts  v.  Berry,  xoB.  Mon. 
State  statute  for  the  confirmation  by  a  (Ky.)  473.    But  under  a  Georgia  stat* 
State  court  of  sales  of  land  made  by  ute"  which  provides  for  probating  a  will 
sherifTs  or  other  public  oflicers  was  held  in  solemn  form  by  a   proceeding   inter 
to  be  removable  in  Parker  v.  Overman,  partes ^  which  is  conclusive  as  against 
j8  How.  (U.  S.)  137.  those  contesting  the  will, such  a  proceed- 
But  an  appeal,  under  State  law,  from  ing  was  held   to  be  a  suit  within    the 
.an    assessment  of  taxes    to    a  county  meaning  of  the  removal  acts  in  Brod* 
•court,  which  in  respect  to  such   pro-  head    v.    Shoemaker,   44    Fed.    Rep* 
•creeding  has    no   judicial   powers,  but  518. 

merely  determines  questions  of  quanti-  A  proceeding  to  remove  an  executor  or 

*ty,     proportion    and    value,    is    not  a  administrator  is  merely  auxiliary  to  the 

suit  which    can   be  removed  into  the  settlement  of  the  estate  and  cannot  be 

Pederal  court.     Upshur  Co.  v.   Rich,  removed.     Burnside's    Succession,  34 

135  I  J.  S.  467.  La.  Ann.  728. 

1.  Sayles  v»  Northwestern  Ins.  Co.,  A  claim  against  the  insolvent 
^  Curtis  (U.  S.)  212;  Barney  t;.  Globe  estate  of  a  deceased  person  pend- 
"Bank,  5  Blatchf.  (U.  S.)  107.  ing    in    the    superior    court    on     ap* 

A   controversy   between   citizens  of  peal  from  the  decision  of  commission- 

dififerent  States  as  to  the  validity  of  an  ers  appointed  by  the  probate  court,  was 

attachment  involving   more  than  $500  held  not  to  be  removable  under  the  act 

■^was  removable  under  U.  S.  Rev.  St.,  of  1867  in  Du  Vivier  v,  Hopkins,   1x6 

•§  639;  Keith  v»  Levi,  2  Fed.  Rep.  743.  Mass.  125.     See  also  Burts  v,  Loyd,  45 

But  a  suit  begun  by  foreign  attach-  Ga.  X04;  la  Am.  Rep.  574.     But  a  suit 

ment  in  which  there  was  no  personal  commenced  in  a  State  court  to  estab- 

•service  on  the  defendant  who  was  a  lish  a  claim  against  the  administrator 

non- resident,  cannot  be  removed  under  of  a  deceased  person  is  a  '*8uit"  within 

the  act  of  1887.    Perkins  v,  Hendryx,  the  meaning  of  the  removal  acts,  and  a 

.40  Fed.  Rep.  657.  State  statute  giving  the   State  courts 

2.  Torrev  v.  Beardsley,  4  Wash.  (U.  exclusive  jurisdiction  of  the  settlement 
■S.)  342;  Mn  parte  GirsLTdf  3  Wall.  Jr.  of  claims  against  estates  of  deceased 
>(C.  C.)  263.  persons  will  not  prevent  its  removaL 
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• 
of  notice,  if  there  is  no  appearance  entered  by  the  adverse  part>% 
does  not  constitute  a  *'  suit  "  within  the  meaning  of  the  several 
removal  acts.*  Nor  are  auxiliary  proceedings  growing  out  of  an 
original  suit  removable;*  but  the  fact  that  an  original  proceeding 
is  connected  with  or  grows  out  of  other  proceedings  in  the  State 
court  will  not  prevent  its  removal.*     A  suit  which  comes  within 

Hess  V.  Reynolds,  1(3  U.  S.  73;  Clark  moved.    Smith  v,   St.    Louis   Mut  L. 

V,  Bever,  139  U .  S.  96.  Ins.  Co.,  3  Tenn.  Ch.  350. 

A  suit  to  annul  a  will  as  a  muniment        Nor  can  an  issue  between  the  plain- 

of  title  and  to  restrain  the  enforcement  tiff  and  a  garnishee,  the  plaintiff  having 

of  a  decree  admitting  it  to  probate    is  already  obtained  judgment  against  the 

removable,  being  essentially  a  suit  in  defendant.     Pratt  v.  Albright,  10  Biss. 

equity.     Jaines   v,   Fuentes,  93   U.   S.  (U.  S.)  511;  Buford  v.  Strother,  3  Mc- 

10.  Crary  (U.  S.)  253;  Poole  v.  Watcher - 

And  an  action  to  establish  a  lost  will  deft,  "19  Fed.  Rep.  49;    Weeks  v.  Bii- 
which  under  the  State  statutes  could  be  Hngs,  55  N.  H.  371. 
brought  in  courts  of  general  jurisdic-         Nor  an  issue   between   the  plaintiff 
tion  was  held  to  be  removable  in  South-  and  an  intervening  claimant  of  prop- 
worth  r,  Adams,  4  Fed.  Rep.  i.  erty  levied  on  as  property  of  tlie  de- 

A  suit  in  which   there  is  a  contro-  fendant.     First  Nat  Bank  ».  Tumbull, 

versy  in  regard  to  the  distribution  of  16  Wall.  (U.  S.)  190. 
the  estate  of  a  deceased  person   may        a  motion,  authorized  by   Stote  stat. 

be   removed.      Craigie  v.    McArthur,  ^e,  for  execution  against  a  stockholder 

4  Dill.  (U.  S.)  474.  of  a  corporation,  upon  a  return  of  ««//» 

A  claim  for  a  right  of  way  pending  5^^^  on   an   execution  against  the  cor- 

before  county    commissioners    is    not  poration,  cannot  be     removed  to  the 

a  suit  within  the  meaning  of  the  re*  Federal   courts.     Webber   r*.   Humph 

moval  acts.     Fuller  v.  Colfax  Co.,  14  reys,  5  Dill.  (U.  S.)  233. 
Fed.  Rep.  177.  Nor  can   a  writ  of  review.    Jackson 

A  suit  on  a  recognizance  for  good  t,.  Gould,  74  Me.  564. 
behavior  could  not  be  removed  under        Nor  an  action  to  annul   a  judgment 

the  act  of  1789.    Respublica  v.  Cobbet,  Goodrich  v.  Hunton,  29  La.  Ann.  372: 

3  Dall.  (Pa.)  467.  Ranlett  v.  Collier  White  Lead  Co.,  30 

1.  "A  suit  removable  from   a   State  La  Ann.  56. 
court  must  be  a  suit  regularly   com-         A  suit  brought  to  enjoin  the  execu- 

menced  by  a  citizen  of  the  State  In  tion  of  a  judgment  obtained  in  a  State 

which  the  suit  is   brought,  by   process  court  is  not    removable,  because  the 

5;erved  upon  a  defendant  who  Is  a  citi-  Federal  courts  are  forbidden  by  statute 

zen  of  another  State,   and  who,  if  he  to  grant  such  Injunctions.    Lawrence 

does  not  elect  to  remove,  is   bound  to  v,  Morgan's  R.  etc.  Co.,  131  U.  S.  634; 

submit  to  the  jurisdiction  of  the  State  Edwards  Mfg.  Co.  v.  Sprague,  76  Me. 


court.    Chase,  C.  J^.,  in  West  v,  Aurora    53.    See  also  Haines  v.  Carpenter,  91 

I  139.     See  also  in     \3,~  ' 

re  Iowa  etc.  Constr.  Co.,  2  McCrary    340. 


City,  6  Wall.  (U.  S.)  139.     See  also  in     U.  S.  254;  Deal  v.  Reynolds.  96  U.  S. 


( U.  S.)  178.  But  the  fact  that  such  an  Injunction 

%.  First  Nat.   Bank  v.  Turnbull,    16  has  been  granted   by   the   State  court 

Wall.  (U.  S.)  190;  Barrow  v.    Hunlln,  will  not  prevent  the  removal  of  the  suit 

99  U.   S.  80;   Chapman   v.   Barger,  4  Bondurant  t;.  Watson,  103  U.  S.  281;  2 

Dill.  (U.  S.)  5S7;  Flash  v,  Dillon,  33  Woods  (U.  S.)  166;  Hunt  v,  Fisher,  29 

Fed.  Rep.  i ;  Walcott  v.  Aspen  Min.  etc.  Fed.  Rep.  801. 

Co.,  34  Fed.  Rep.   821;  Hochstadter  v.  8.  Bondurant  r.  Watson,  103   U.  S. 

Harrison,  71  Ga.  21;  Goodrich  v.  Hun-  281;  Pettus  v.  Georgia  R.  etc.  Co.,  3. 

ton,  29  La.  Ann.  372;  Watson  v.  Bon-  Woods  (U.  S.)  620;  Hatch  t'.  Preston,. 

durant,    30   La.   Ann.   f;    Calhoun  v,  i    Biss.   (U.    S.)     19:     Stackhouse   v. 

Levy,  33  La.  Ann.  1296.   See  also  Ellis  Zunts,  i?  Fed.  Rep.  4S1;  Tiler  ».  Levy, 

V.  Sisson,  XI  BIss.  (U.  S.)  187.  17  Fed.  Rep.  609;  Fuller  r.  Wright,  23 

A  supplemental  bill  filed  to  bring  be-  Fed.  Rep.  833;  Lockhart  r.  Morey,  }i 

fore  the  court  newly  discovered   prop-  Fed.  Rep.  497;  Kalamazoo  Wagon  Co- 

erty  of  the  defendant,  cannot  be  re-  f^  Snavely,  34  Fed.  Rep.  823. 
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the  terms  of  the  Removal  Acts  in  force  at  the  time  may  be 
remove(J  into  the  circuit  court  of  the  United  States,  although  it 
could  not  have  been  originally  commenced  there.^ 

3.  Parties— «.  Nominal  Parties.— It  is  Well  settled  that  the 
right  of  removal  can  be  neither  secured  nor  defeated  by  the 
joinder  of  nominal  parties  who  are  not  necessary  to  the  deter- 
mination of  the  real  controversy  involved  in  the  suit.*  But  the 
question  whether  certain  parties  are  nominal  or  not  is  often  a 
difficult  one.  Trustees  or  executors  suing  or  defending  a  suit 
for  the  benefit  of  others  are  not  nominal  parties.*  They  are 
actually  interested  as  parties  in  the  determination  of  the  contro- 
versy, though  in  a  representative  capacity.  But  if  no  judgment 
or  decree  for  or  against  them  is  sought  they  are  merely  nominal 
parties  and  their  presence  will  not  afifect  the  right  of  removal.* 

A  suit  in  equity  to  reform  an   insur-  Nelson  t;.  Hennessey,  33  Fed.  Rep. 

ance  policy  and  to  prevent  the  defend-  113;    Seddlon    v.   Virginia  etc.   Steele- 

ant  from  setting  up  t:ertain   defenses  etc.  Co.,  36  Fed.  Rep.  6;  Henderson  v^ 

to  a  pending  action  at  law  on  the  pol-  Cabelh    43  Fed.  Rep.  257;    Brown  v. 

icy,  is  an  original  suit,  and  may  be  re-  Murray,   43   Fed.    Rep.  614;    Chatta- 

moved.    Charter  Oak  F.   Ins.  Co.  v.  nooga  etc.  R.  Co.  v.  Cincinnati  etc.  R. 

Star  Ins.  Co.,  6  Blatchf.  (U.  S.)    208.  Co..  44  Fed.  Rep.  456;    Wortsman   v. 

And  a  suit  brought    against    a  cor-  Wade,  77  Ga.  651;  Steiner  v.  Matthew - 

poration  by  holders  of  its  bonds  under  son,  77  Ga.  657;  Danvers  Sav.  Bank  tv 

a  deed  of  trust  which  is  paramount   to  Thompson,  133  Maiss.  182;  Livingston 

the  rights  of  stockholders,  may   be   re-  v.  Gibbons,  4  Johns.  Ch.  (N.  Y.)  94; 

moved,  although  the   State    court    has  Calloway  T^  Oreknot  Copper  Co.,  74 

already  appointed  a  receiver   in   a  suit  N.    Car.  200;  Gudger  v.  Western   N. 

brought    by    stockholders.       Scott    v.  Car.  R.  Co.,  87  N.  Car.  315;  Hadley  v. 

Clinton  etc.  R.  Co.,    6    Biss.    (U.  S.)  Dunlap,  10  Ohio  St.  i.     But  see  Wil- 

529.  son  V.    Blodget,  4    McLean    (U.    S.) 

When  a  plaintiff,  having  an    unsatis-  363. 

fied  judgment  against    a    corporation,  S.  Childress     v.    Emory,  8    Wheat, 

brings  an  action  against  the  stockhold-  <U.  S.)642;  Bonnafee  v,  Williams,   3. 

ers  under  a  State  statute,  the  suit  may  How.  (U.  S.)    574;  Susquehanna  Coal 

be  removed.      Buford    v.    Strother,    3  Co.  v.  Blatchford,  n  Wall.  (U.  S.)  172; 

McCrary  (U.  S.)  253.  Knapp  v.  Troy   etc.  R.   Co.,  20  Wall. 

1.  Gainest;.Fuente8,92U.S.  10;  War-  (U.   S.)    117;   Gardners.   Brown,    21 

ner  v,  Pennsylvania  R.  Co.,  13 Blatchf.  Wall.  (U.S.)  36;  Blake  v,  McKim,  103 

(U.  S.)  231;  i*eople  V.  Colorado  Cent.  U.  S.  336;  Myers  v.  Swann,  107  U.  S. 

R.  Co.,  42  Fed.  Rep.  638.  546;  American  Bible  Soc.  v.  Price,  iia 

Contra,     Hazard  r.  Durant,  9   R.   I.  U.  S.  61;   Thayer  v.   Life   Assoc,  of 

602;  Beery   v,  Irick,   22  Gratt.   (Va.)  America,  112  U.  S.  717;  Peper  v.  For- 

484.  dyce,  119  U.  S.  469;   Evans  v.  Faxson,. 

See    also    Smith  v.  Rincs,  3  Sumn.  11  Biss.  (U.  S)  175;  Mitchell  v.  Tillot- 

(U.  S.)  338.  son,   IX  Biss.  (U.  S.)  325;   Goodnow  v^ 

a.  Carneal  V.Banks,  10  Wheat.(  U.S.)  Litchfield,    4    McCrary    (U.   S.)  2x5; 

181;  Walden  v.  Skinner,  loi  U.  S.  577;  McElmurray  v.  Loomis,  31  Fed.    Rep. 

Barney   v.    Latham,    X03    U.  S.    205;  395. 

Relfe  V.  Rundle,  103  U.  S.  222;   Hatch  4.  Wormley  r.  Wormley,  8   Wheat. 

V,  Chicago  etc.  R.  Co.,  6  Blatchf.  (U.  (U.  S.)  421;  Bacon  v.  Rives,  106  U.  S. 

S.)    105;  Girardy  v,  Moore,  3  Woods  99;  Chester  r.  Wellford,  2  Flipp.  (U.S.) 

(U.  S.)  397;   Hervey  v.  Illinois    Mid-  347 ;  Bates  7'.  New  Orleans  etc.  R.  Co., 

land  R.  (Jo.,  7  Biss.  (U.S.)  103;  State  t6  Fed.   Rep.   294;    Hack   r.   Chicago 

V,  Lewis,  12  Fed.  Rep.  x;   Deford   v.  etc.  R.  Co.,  23  Fed.  Rep.  356. 

MehafTy.  14  Fed.  Rep.  181;  Hazard  v.  Anofficerwhobrought  suiton  a  bond 

Robinson,  2X  Fed.  Rep.  193:  Collins  v.  made  payable  to  him  for  the  benefit  of 

Wellington,  31  Fed.  Rep.  244.  others  was  held  to  be  a  nominal  pArty 
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So  officers  of  a  defendant  coiporation,  if  no  relief  is  sought 
against  them  individually,  are  held  to  be  nominal  parties.^ 

Garnishees  are  not  necessary  parties  to  the  controversy 
between  the  plaintiff  and  the  principal  defendant,^  nor  are  agents 
or  attorneys  who  are  made  co-defendants  with  their  principals  or 
clients  merely  because  they  hold  personal  property  for  them.' 

in    Worteman  v.   Wade,  77   Ga.  651.  necessary  partj.    Rand  v.  Walker,  n; 

See    a*80   McNutt  v.  Bland,  2  How.  U.  S.  540. 

(  U.  S. )  9-  A  lessee  when  made  a  party  to  a  tuit 

1.  Hatch  V,  Chicago  etc.  R.  Co.,  6  to  set  aside  his  lessor's  title  as  fraudu* 
Blatchf.  (U.  S.)  165;  Arapahoe  Co.  v,  lent,  is  an  interested  party  and  hii 
Kansas  Pac.  R.  Co.,  4  Dill.  (U.  S.)  377;  presence  will  prevent  a  remoyal  if  he 
Pond  V,  Sibley,  19  Blatchf.  (U.S.)  189;  is  a  citizen  of  the  same  Sute  with  the 
National  Bank  v.  Wells  River  Mfg.  plaintiff.  Miller  v.  Sharp,  37  Fed. 
Co.,  7  Fed.   Rep.  750 ;    Mayor  etc.  of  Rep.  161, 

Macon  v.  Cummins,  47  Ga.'32i.  In  a  suit  by  an  assignee  for  the  bene- 

So  also   State  and  county    officers  fit  of  creditors  against  a  creditor  who 

authorized  to  levy,  collect  and  disburse  had  obtained  an  execution  and  the  offi- 

taxes  for  the  payment  of  bonds  are  not  cer  to  whom  it  was  committed  to  enjoin 

necessary  parties   to  a  controversy  at  the  sale   of  property  levied  on  by  the 

to  the  validity  of  the  bonds.    Aroma  v,  execution,   the  officer    is  a   necessirr 

Auditor  of   Public    Accounts,  2  Fed.  party.    Nye  v.   Nightingale,   6  R.  I. 

Rep.  33.  439. 

2.  Bacon  v.  Rives,  106  U.  S.  99;  Judgment  was  recovered  bvabank 
Cook  v.  Whitney,  3  Woods  (U.  S.)  against  a  school  district,  and  the  latter 
715;  Deford  v,  Mehafiy,  14  Fed.  Rep.  issued  orders  for  the  payment  thereof 
18 1.  which  the  b'ank  assigned  to  a  third  per- 

S.  Wood  V,  Davis,  18  How.  (U.  S.)  son  who    claimed  to  be  the  owner  of 

^67;  Myers   v,  Murray,  43  Fed.  Rep.  the  judgment.    Held^  that  the  bank  as 

^5;    Overman   Wheel    Co.    v.  Pope  well  as  the  third   person  was  a  proper 

Mifg.  Co.,  46  Fed.  Rep.  577.  party  defendant  to  a  bill  to  cancel  the 

Heoaaaarj  Partlea. — In  an  equity  suit  judgment,  and  being  a    citizen  of  the 

no  party  is  nominal  if  a  decree  against  same  State  with  the  plaintilif,  the  cause 

him  is  essential  to  the  relief  sought  or  was  not  removable.     Independent  Dis- 

If  he  is  entitled  to  a  decree  in  his  favor  trict  of  Rock  Rapids  v.  Bank  of  Rock 

upon  the  face  of  the  bill.      Ward  v.  Rapids,  48  Fed.  Rep.  2. 

Arredondo,  Paine  (U.  S  )  410;  James  Where  a  landlord  is  allowed  to  join 

V.  Thurston,  6  R.  I.  428.  as  a  defendant   in    an    ejectment  suit 

A  mortgagor  is  a  necessary  party  to  brought  hy  a  third    party   against  hii 

41  foreclosure  suit  in  which  it  is  sought  tenant,  the  tenant  is  a   necessary  partr 

to  charge  him  with  a  deficiency,  even  and  the  landlord,  though  a  non-resident, 

though  he  has  conveyed  the  mortgaged  cannot  remove  the  suit   if  the  tenant 

property  to  a  third   party.     Avres  v»  is  a  citizen   of  the  same    State  with 

Wiswafl,    1X3    U.   S.    187;    Ponev   v,  the  plaintiff.  jB* /<rr/<p  Turner,  3  Wall. 

Michell,  X16  U.  S.  227.                     "  Jr.   (C.   C.)   258;   Allin   v,   Robinson, 

In    an    action    where    the    plaintiff  i  Dill.  (U.  S  )  1x9. . 

«laims    to    be    the  rightful    owner    of  But  where  a  new  defendant  is  substi- 

shares  of  stock  in  a  corporation  which  tuted   for  the  original  defendant,  and 

«tand  in  the  name  of  a  non-resident  the  suit  discontinued  as   to  the  latter, 

stockholder,  the  corporation  is  a  neces-  the  citizenship  of  the  original  defendant 

«ary  party.     St.  Louis  etc.  R.   Co.  v,  is    immaterial.      Beecher  v,  Gillett,  x 

Wilson,  114  U.  S.  60;  Crump  r.  Thur-  Dill.  (U.  S.)  308.    Texas  v.   Lewis,  12 

bcr,    115    U.   S.   56;    Rogers    v.  Van  Fed.  Rep.  i. 

Nortwick,  45  Fed.  Rep.  513.  A  suit  was  originally  brought  by  a 

A  bill  for  the  assignment  of  dower  citizen  of  Georgia  and  a  citizen  of  New 

alleged  that  one  of  the  defendants  acted  York  against  a  citizen  of  Georgift'  The 

at    trustee  and  agent  for  another   de-  Georgia  plaintiff  was  then  stricken  from 

fendant  and  held  the  legal  title  to  the  the  bill  on   plaintiff's  motion.      Hf^% 

Joint  use  of  himself  and  that  other  de-  that  the  suit  might  be  removed  and  that 

lendant.    Htld^  that  the  latter  was  a  the  SUte  court  would  not  decide  th« 
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Under  the  acts  of  1875  and  1887  the  parties  are  arranged  as  plain- 
tiffs or  defendants  according  to  their  actual  interest  in  the  contro- 
versy* and  the  fact  that  parties  who  refuse  to  join  as  plaintiffs 
are  made  defendants  in  a  suit  will  not  prevent  other  defendants 
who  possess  the  requisite  citizenship  from  removing  the  suit,* 
nor  will  the  fact  that  defendants  who  have  not  been  served  with 
process  and  have  not  appeared  are  citizens  of  the  same  State 
with  the  plaintiff,  prevent  a  removal  by  the  other  defendants 
who  are  citizens  of  other  States.^ 

b.  Collusive  Parties. — If  parties  are  collusively  made  or 
joined  for  the  purpose  of  effecting  a  removal,  the  petition  for 
removal  should  be  refused,*  and  if  the  suit  has  already  been 
removed  the  circuit  court  should  of  its  own  motion  remand  or 
dismiss  it  ;^  but,  on  the  other  hand,  if  a  colorable  assignment  of 
the  cause  of  action  is  made  to  a  citizen  of  the  same  State  with  the. 
defendant  for  the  purpose  of  preventing  a  removal,  the  defendant 
cannot  entitle  himself  to  a  removal  by  showing  this  fact.® 

c.  Intervening  and  Substituted  Parties. — The  removal 
acts  apply  to  all  bona  fide  litigants  in  the  State  courts,  whether 

question  whether  the  Georgia  plaintifT  4.  Act  of  Mar.  3,  1875,  §  5;  Cashman 

was  a  necessary  party  to  the  suit.  Cuy-  v,  Amidor  etc.  Canal  Co.,  1 18  U.  S.  58;. 

ler  V,  Smith,  78  Ga.  662.  Coffin  v,  Haggin,  7  Sawv.  (U.  S.)  509;. 

In  an  action  of  replevin  the  person  Sachse  v.  Citizens  Bank,  37  La.  Ann. 

ff oni  whom   the  defendant  purchased  364.     See  aUo  Lanier  v.   Nash,  121  U^ 

the  property,  who  intervenes  to  protect  S.  404. 

defendant's    title,  is     not  a  necessary  But  if  a  party  actually  conveys  his. 

party.     Bronson  v,  St.   Croix   Lumber  interest  to  another  the  fact  that  it  was. 

Co.,* 35  Fed.  Rep.  634.  done  for  the  purpose  of  effecting  a  re- 

For  special  cases  in,  which  parties  moval  is  immaterial, 
have  been  held  to  be  necessary,  see  Hoyt  v.  Wright,  i  McCrary  (U.  S.)* 
Central  R.  Co.  v.  Mills,  X13  U.  S.  349;  130.  'The  transfer  of  an  overdue  note- 
Sully  V.  Drenan,  113  U.  S.  387;  Chi-  and  mortgage  for  a  valuable  considera^ 
cage  etc.  R  .  Co.  v.  Crane,  113  U.  S.  tion  to  a  bona  fide  purchaser  is  not  a 
425;  Peper  r.  Fordycc,  119  U.  S.  469;  collusive  transaction  within  the  mean- 
Vinal  V.  Continental  Construction  etc.  ing  of  (  5  of  the  act  of  Mar.  3,  1875,. 
Co.,  35  Fed.  Rep.  673 ;  Douglas  v.  Rich-  though  one  of  the  purposes  of  the 
mond  etc.  R.  Co.,  106  N.  Car.  65.  transfer  was    to  make  a  case  which* 

And  for  special  cases  in  which  parties  could  be    tried  in  the  Federal    court, 

have  been  held  to  be  unnecessary  or  Cross  v.  Allen,  141  tJ.  S.  528. 

nominal,  see  Laidly  f.  Huntington,  X2i  6.  Williams  v,  Nottowa,  104  U.    S. 

U.  S.  179;  Bailey  v.  New  York   Sav.  300;  Farmington  v,  Pillsbury,  114U.  S^. 

Bank,  18  Blatchf.  (U.  S.)  77;  Tudah  v.  138;  Little  v.  Giles,  xi8  U.  S.  596.  But 

Iowa  Barb- wire  Co.,  33  Fed.  Kep.  561.  the   circuit  court  should  not  dismiss  a> 

Taylor  Co.  Ct.  v,  Baltimore  etc.  R.  Co.,  suit  on    this  ground  unless    the    fact 

35  Fed.  Rep.  161 ;  May  v,  St.  John,  38  shown  on  the  record  create  a  legal  cer^ 

Fed.  Rep.  770.  tainty  of  the  conclusion  that  the  con- 

1.  Harter  v.  Kemochan,  103  U.  S.  troversy  is  not  within  the  jurisdiction* 

^63;  Woodrum  v.  Clay,  33  Fed.  Rep.  of  that  court.     Deputron  v.   Youngs, 

897;  Anderson  v.  Bowers,  40  Fed.  Rep.  134  U.  S.  241. 

708.  6.  Provident  Sav.  L.  Assur.    Soc.  v^ 

8.  Edgarton  v.  Gilpin,  3  Woods  (U.  Ford,  114  U.  S.  635;  Oakley  v.  Good- 

S.)  377.     See  also  Swann  r.  Myers,  79  now,    xi8    U.  S.  43;   Leather  Manu> 

N.  Car.  xoi.  facturers'  Nat.  Bank  v.  Cooper,  130  U. 

S.  Bxfarte  Girard,  3  Wall.  Jr.  (C.  S.  778;   Vimont    v,    Chicago  etc.    R.. 

C.)   263;  Davis  V.  Cook,  o  Nev.  134;  Co.,  64  Iowa  513.    But  see  Goodnow  v.. 

Norton  v.  Hayes,  4  Den.  (N.  Y.)  345.  Litchfield,  47  Fed.  Rep.  753. 
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originally  made  parties  or  not,^  and  parties  having  a  statutory 
right  to  intervene,  even  though  it  be  refused  by  the  State  court, 
may  remove  the  cause.* 

Substituted  parties  succeed  to  the  rights  of  those  whose  places 
they  take,  and  are  subject  to  all  their  disabilities,  so  far  as  con- 
cerns the  right  of  removal.* 

4.  Value  of  the  Matter  in  Dispute. — The  Removal  Acts  of  1789, 
1866,  1867,  and  1875,  limited  the  right  of  removal  to  suits  in 
which  the  matter  in  dispute  exceeded  the  sum  or  value  of  $500, 
exclusive  of  costs*  and  the  act  of  March  3, 1887,  to  suits  in  which 
it  exceeded  $2,000,  exclusive  of  interest  and  costs.  No  suit  could 
te  removed  under  any  of  these  acts,  however  important  it  might 
be,  unless  it  involved  a  right  or  claim  capable  of  pecuniary  es- 
timation.* It  is  not  sufficient  that  the  value  of  the  matter 
in  dispute  should  be  exactly  $500  or  $2,000;  it  must  exceed 
the  sum  named  in  the  statute,®  and  that  it  does  so  must  appear 

1.  Burdick  v.  Peterson,  2  McCrary  See  also  Bank  of  U.  S.  v,  Daniel,  i3 
<U.  S.)  135.  Pet.  (U.S.)  33. 

2.  Snow  V,  Texas  Trunk  R.  Co.,  16  6.  Gaines   t^    Fuentes,  92  U.  S.  10; 
Fed.  Rep.  i;   Hack  v,  Chicago  etc.  R.  Kurtz  v,  Moffitt,  115  U.  S.  4B7. 

Co.,  23  Fed.  Rep.  356.  Contra^    Wil-  In  the  latter  case   a  writ  of  haheas 

iiams  V,  Williams,  24  La.  Ann.  55.     A  corpus  was  held  not  to  be  removable, 

party  brought  in  to  interplead  on  motion  In  Rush  v.  Cobbet,  2   Yeates  (Pa.) 

•of  the  original  defendant  may  remove  275,  it  was  held  that  a  libel  suit  against 

the  suit.     Healy  r.  Prevost,  8  Reporter  an  alien  could  not  be  removed  under 

103.  the  act  of  1789,  for  the  reason  that  the 

8.  Cable    v.  Bllis,    no    U.   S.    389;  pecuniary  value  of  the  matter  in  dis- 

Houston  etc.  R.  Co.  v.  Shirley,  in  U.  pute  could  not  be  estimated. 

S.  358;  Jefferson  v.  Driver,  117   U.  S.  6.  Walker  v.  U.  S.,  4  Wall.   (U.  S.) 

372;'  Goodnow    V,   Dolliver,   26    Fed.  163;     Lazeusky     v.    Supreme    Lodge 

Rep.  469.  Knights  of  Honor,  32  Fed.  Rep.  417; 

>Vhere  a  railroad   company  by  per-  Western  Union  Tel.  Co.  v,  Levi,  47 

petual   lease  acquired  the  property   of  Ind.  553. 

another  company  in  regard  to  which  an  But  see  Wright  v.  Wells,  Pet.  (C.C.) 

action  of  ejectment  was  pending,  it  was  220. 

held  that  the  lessee's  right  of  removal  Numerous  judgments  at  law  were 
was  only  such  as  existed  in  the  lessor,  rendered  in  a  State  court  in  favor  of 
Richmond  etc.  R.  Co.  v,  Findlay,  32  the  same  party  against  the  same  de- 
Fed.  Rep.  641.     *  fendant ;  in  each  case  the  judgment  was 

A  defendant  cannot  acquire  a  right  for  less  than  five  hundred   dollars,  but 

of  removal  by  buying  the  interests  of  the  aggregate  of  all  the  judgments  was 

his  co-defendants.     Temple  v.  Smith,  over  three  thousand  dollars.    After  the 

a  McCrary  (U.  S.)  226.  close  of  the  term  the  defendant  filed  a 

An  application  for  removal  by  an  in-  petition  in  the  same  court  for  the  annul- 

tervening    party  is    in  time    if    made  ment  of  the  judgments  on  the  ground 

when  he  is  admitted  as  a  party.     Bur-  that  they  were  fraudulently  obtained; 

dick  V.  Peterson,  2  McCrary  (U.  S.)  the  petitioner  subsequently 'filed  a  peti- 

135;  Chicago  V.  Hutchinson,  15  Fed.  tion  for  the  removal  of  the  case  into 

Rep.  129;  Jackson  v.  Stiles,  4  Johns.  (N.  the  circuit  court  of  the  United   States. 

Y.)  493.  Heldy  that  the  aggregate  amount  of  all 

4.  Under  these  acts  it  was  held  that  the  judgments  sought  to  be  annulled 

Interest  might  be  included  in  making  was  the  value  of  the  matter  in  dispute, 

vp  the  jurisdictional  amount,   in  cases  and  consequently  that  the  cause  was  re- 

where  interest  was  claimed.  movable  so  far  as  the  amount  involved 

McGinnity  v.  White,  3  Dill.  (U.  S.)  was  concerned.    Marshall  p«  Holmeti 

350;  Brayley  t/.  Hedges,  53  Iowa   ^^2.  141  U.S.  589. 
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affirmatively  either  in  the  pleadings  or  in  the  petition  for 
removal.* 

The  amount  in  dispute  is  to  be  determined  from  the  declaration, 
petition,  or  bill  of  complaint,^  and,  according  to  the  weight  of 

authority,  when  the  action  is  for  less  than  the  jurisdictional 
amount,  and  the  defendant  files  a  counterclaim  exceeding  that 
amount,  the  suit  is  not  removable.^    On  the  other  hand,  after  the 

1.  Pittsburgh  etc.  R.  Co.  v.  Ramsejr,  decisive  of  the  others  b^  estoppel,  and 
33  Wall.  (U.  S.)  333;  Keith  v,  Levi,  a  that  therefore  the  matter  in  dispute  in 
Fed.   Rep.  743;    Langdon    v.  Hillside  each  case  exceeded  $500. 

Coal  etc.  Co.,  41  Fed.  Rep.  609;  Cham-  The  declaration  must  show  not  only 

bers  V,  McDougal,  43  Fed.  Rep.  694;  a  right  to  recover,  but  an  actual  claim 

Reed  v,  Hardeman  Co.,  77  Tex.  165.  for  a  sum  exceeding  that  named  in  the 

But  in  a  case  where   the  amount  in  statute.    Lee  v.  Watson,  i    Wall.   (U. 

dispute  actually  exceeded  the  amount  S.)  337. 

required  by  the  statute,  and  the  objec-  But  by  bringing  a  suit  for  more  than 

tion  that  the  record  failed   to  show   it  the  jurisdictional  amount  the  plaintiff 

was  first  made  after  a  final  hearing  in  is  estopped  from  opposing  a  removal 

the  Federal    court,  the  omission  was  on  the  ground  that  the   matter  in   dis- 

■supplied  by  filing  an  affidavit  nunc  pro  pute  is  less  than  that  amount.    Hender- 

4Hnc  in  C5arr  v.  Fife,  45  Fed.  Rep.  309.  son  v.  Cabell,  43  Fed.  Rep.  357. 

An  allegation  that  the  amount  in  dis-  In  a  suit  to  restrain  the  maintenance 

pute  exceeded  $3,000  exclusive  of  costs  of  an  awning  over  part  of  a  street,  the 

(without  mentioning  interest)  was  held  matter  in  dispute  is   the    value    of  the 

:sufficient  under  the  act  of  1887  in  a  case  right  to  maintain  the  awning  and  not 

where  there  was  no  claim  for  interest,  the  injury  done  to  it  by  the   plaintiff. 

Weber  v.  Travellers'  Ins.  Co.,  45  Fed.  Whitman    v.    Hubbell,  30  Fed.  Rep. 

Rep.  657.  81. 

2.  Gordon  v.  Longest,  16  Pet.  (U.  A  tax  payer  tendered  at  the  same  time 
S.)  97;  Muns  I^  Dupont  de  Nemours,  State  coupons  amounting  to  $940  in 
3  Wash.  (U.  S.)  463;  Healy  v.  Prevost,  payment  of  State  taxes  and  cash  in 
8  Reporter  308;  Western  Union  Tel.  payment  of  county  taxes.  The  col- 
Co.  V.  Levi,  47  Ind.  553 ;  People  v»  lector  refused  to  take  the  coupons,  but 
Judges  of  N.  Y.  C.  P.,  3  Den.  (N.  Y.)  received  the  cash  and  applied  part  of 
197.  See  also  Bennett  v,  Butterworth,  it  to  the  State  taxes,  leaving  a  balance 
8  How.  (U.  S.)  134;  Sherman  v.  due  of  less  than  $500.  He  then  sued 
Clark,  3  McLean  (U.  S.)  91.  the  tax  payer  for  the  balance  and  gar- 

In  an  action  of  tort  the  matter  in  dis-  nished  a  sum  less  than  $500  belonging 

pute  is  the  amount  of  damages  claimed  to  him.    Held^  that  the  matter  in    dis- 

by  the  plaintiff.     Hulsecamp    v.    Teel,  pute  was  the  amount    of  the  coupons, 

3  Dall.  (U.  S.)  358;  Gordon  v.  Long-  and  not  the  balance.    Green  v.  Brooks, 

•est,  16  Pet.  (U.  S.)  97;    Louisville  etc.  28  Fed.  Rep.  315. 

R.  Co.  V.  Roehling,  11   111.   App.   364;  In  a  suit  for  divorce  the  fact  that 

Western  Union  Tel.  Co.   v,  Levi,    47  the  plaintiff  asks  for  alimony,  and  al- 

Ind.  553.  leges  that  the  defendant  owns  valuable 

The  jurisdictional  amount    may    be  real  estate,  and  has  an  income  of  $10,000 

made  up  of  distinct  demands,  each  of  per  annum,  does  not  make   the  matter 

which  is  less  than   the  sum  named   in  in  dispute  exceed  $3,ooo,  the  allowance 

the  statute.      Bernheim   ;'.   Bimbaum,  of  alimony  being  discretionary.    Bow- 

30  Fed.  Rep.  885.     See  also  Brown  v.  man  v.  Bowman,  30  Fed.  Rep.  849. 

Trousdale,  138  U.   S.    389;    Massa  v.  S.  Falls  Wire  ^ffg.  Co.  v,  Broderick, 

Cutting,    30    Fed.    Rep.    i;     Piatt    v,  3  McCrary  (U.  S.)  489;  La  Montague 

Phoenix  Assur.  Co.,  37  Fed.   Rep.  730.  v.  T.  W,  Harvey  Lumber  Co.,  44  Fed. 

And  in  Anderson  v.  Gerdmg,  3  Rep.  645;  Bennett  v,  Devine,  45  Fed. 
Woods  (U.  S.)  487,  it  was  held  that  Rep.  705.  See  also  Carrick  v.  Land- 
where  three  suits  were  brought  by  the  man,  30  Fed.  Rep.  209.  Contra^  Clark- 
same  plaintiff  against  the  same  defend-  son  v,  Manson,  18  Blatchf.  (U.  S.)  443; 
ant  on  thr6e  notes  arising  from  the  Carson  etc.  Lumber  Co.  v.  Holtzclaw, 
same  consideration,  each  for  less  than  39  Fed.  Rep.  578.  See  also  McGlnnity 
'$500,  a  judgment  in  one  case  would  be  v.  White,  3  DUl.  (U.  S.)  350. 
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right  of  removal  has  once  become  complete  the  plaintiff  cannot 
defeat  it  by  releasing  any  part  of  his  claim,  or  by  an  amendment 
which  reduces  it  below  the  jurisdictional  amount.' 

5.  CitlMtuhlp. — When  the  right  to  remove  a  suit  is  claimed  on 

the  ground  oF  citizenship,  it  is  the  personal  citizenship  of  the 

parties  to  the  record  which  is  to  be  considered  *     Under  the  act 

If  the  juriullctlan  of  the  SUte  court  lencliip.     See   Chicago  etc,  R.  Co.  v. 

It  confined  to  CBMB  involving  Icgb  than  Ohie,    117   U.    S.   123;     McDonald   v. 

the  amount  required  to  make  a  case  rc'  Salem    Capital   Flour   Mi1l«.  31    Fed. 

movable,  the   filing  of  a  counterclaim  Rep.  577,     But  see  Cooper  t.Galbraith, 

for  more  than  that  amount  will  not  en-  3  Wash.  (U.  S.)  546. 

title  the    defendant   to   remove.     New  Resident  fareigncrs  who  are  not  nal- 

York  etc.  Co.  v.  Milbum  Gin  U  Mach.  uralized  are  aliens,  and  a  Slate  \>j  con- 

Co.,  3j  Fed.  Rep.  325.  See  also  Hummel  ferrin;;   the    right   of    suSi-Hge  cannot 

V.  Moore,  15  Fed.  Rep.  3S0.  make  them  cltiien«  within  the  meaning 

1.  KanouKe  11.  Martin,  15   How.    (U.  of   the  Removal    Acts.      B  reed  love  t>. 

S.)  ig8;  Ladd  v.  Tudor,  3  Woodb.  &  Nicolet,  7  Pet,   (U.  S.)   413;   I-ani  o, 

M,  (U.  S.;   ^35;   Roberts  v.  Nelson,  8  Randall,  4  Dill.  (U.  S.)  425. 

Blaichf.  (U.SO  74;  Wright   v.    WelU,  But   a   foreigner  who  has  been  nat- 

Pet.  (C.  C.)  no;  Jones  v.  Foreman,  66  uralized  under  the  lavrs  of  the  United 

Ga.37ti  Louisville  etc.  R.  Co.  r.  Roch-  States  is  a  citizen  of  the  State  in  which 

Ung,  11  111.  App.  164;  Stanley  -o.   Chi-  he   resides.     Grlbble  f.  Pioneer  Prai 

eago  etc.  R.  Co.,  61   Mo.  508.     Contra  Co.,  5  McCrarj-  {U.  S.)  73. 

People  I'.  Judges  of  N.  Y.  C.  P..  2  Den.  A  resident  in  ■  territorj  is  not  a  citi- 

(N.  Y.)  197.  zenofa  State  within  ttie  meaning  of  the 

An  amendment  may  be  allowed  in  Removal  Acts.    Daratf.  Peoria,  l3Fed. 

the   State  court    which    increases   the  Rep.   c6i;   Strasburger  v.  Beech er.  44 

amount  in  dispute  bo  as  to  make  a  case  Fed.    Rep.  109;    Dauton  v.  Muth,  45 

removable   which   was  not  bo    before.  Fed.  Rep.  390;  Nickerson  v.  Crook,  45 

Austin   V.  Northern  Pac.  R.    Co.,    34  Fed.   Rep.  658;   CarMn  v.  Donaldson, 

Minn.  473.  4S  Fed.  Rep.  821. 

And   in  Huikins  v.   Cincinnati   etc  Nor  is  a  resident  In  the  DIstHct  of 

R.  Co.,  37  Fed.  Rep.   504,  it   was   held  Columbia.      CIssel    v.    McDonald,   16 

thatifthia  amendment  was  made  al^er  Btatchf.  (U.  S.)  150. 

the   time  for  Gling  the  application  for  A  State  is  not  a  citizen,  and  a  suit 

removal  had  expired,  the  time  would  be  between  ■  State  and  a  citizen  of  another 

extended  at  if  the  suit  had  been  com-  State  is   therefore  not   a  suit   between 

menced  at  the  time  of  amendment.  citizens  of  different  States.     Stone  0. 

a.  Childress  v.  Emory,  S  Wheat.  (U.  South  Carolina,  117  U.  S.  4-50;  Stated. 

S.)  642;   Green   v.  Crelghton,  23  How.  Wolffe,  18  Fed.  Rep.  836;   Ferguson  o. 

(U.  S.)  90;  Coal  Co.   V.   Blatchford,  11  Ross,  38  Fed.  Rep.  161. 

Wall.  (U,   S.)  173;   Amory  v.  Amory,  Such  a  suit  can  be  removed  only  ifit 

"     '"■      "'     Dodge    V.    Perkins,  4  is  one  arUing  under  the  constitution    " 
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oBlatchf.(U.S.)397;  In  rt  McCiean,  Kansas,  111  U.  S.  449:  Germania   Int. 

36  Fed.  Rep.  49;  Dimmock  v.  Dootlttle,  Co.  v.  WUconsin,   119  U.   S.  473;  New. 

i9Fed.  Rep.  545;  Whitman  v.  Hubbell,  Jersey  v.  Babcock,  4  Wash.  (U.S.}344; 

^0  Fed.  Rep.  81;  Goodnow  r.  Litch-  Grinnell  ii.  Johnson,  38  Fed.  Rep.  3. 

eld,  67  Iowa  691 ;  Gej'er  v.  John  Han-  AUana.— An  alien  does  not  cease  to 

cock  Mut.  L.  Ins.  Co.,  40  N.  H.  224;  9  t>e  such   by  reason  of  having  made  a 

Am.   Rep.   iSj;   Mead   v.   Walker,   15  declaration   of  intention   to  Income   a 

499.  citizen.     Balrd    11.   Byrne,   3  Wall.   Ir. 

e  )4th  Amendment  to  the  Conati-  (C.C.)  i;   Lanz  v.  Randall,  4  Dill.  (U. 

1   defines    citizenship   as   foUowsr  S.)  435;   Maloy  i-.  Duden,  25  Fed.  Rep. 

lersons  born  or  naturalized  in  the  673:  Orosco  11.  Gagliardo,  33  Cat.  S3. 

^  Slates  and  subject  to  the  juris-  The  fact  that  an  alien  who  ts  party  to 

n    thereof    are    citizens    of   the  a  suit  becomes  a  citizen  while  the  suit 

d  States  and  of  the  State  wherein  is  pending  will  not  prevent  him  from 

reside."    The  simple  fact  of  real-  removing  It  on  ihe  ground  of  alienage. 

b  notenoughto  constitute  dti-  Housh  t>.CIayton,3  Wood*  (U.S.)37}, 
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of  1789  it  was  early  decided  that  the  necessary  citizenship  must 
exist  at  the  time  the  suit  was  commenced  as  well  as  at  the  time 
the  petition  for  removal  was  filed,^  and  after  considerable  conflict 
of  opinion  the  same  rule  was  adopted  under  the  later  acts.* 

The  citizenship  of  the  parties  must  appear  in  the  pleadings  or 
be  distinctly  alleged  in  the  petition  for  removal ;  it  is  not  enough 
to  allege  residence  merely.*     Corporations  are  treated,  for  pur- 

In  order  to  give  the  Federal  courts  In  Hone  v.  Dillon,  29  Fed.  Rep.  465, 
jurisdiction  under  the  act  of  September  the  court  held  that  the  requisite  citizen- 
24,  1787,  it  must  be  alleged  not  simply  ship  must  exist  when  the  suit  was  coin- 
that  a  part/  is  an  alien  but  that  he  is  a  menced  if  the  removal  was  under  the 
subject  or  citizen  of  some  foreign  State,  act  of  1875,  ^"t  that  it  was  not  neces- 
Wilsop  V,  City  Bank,  3  Sumn.  (U.  S.)  sarjr  under  the  act  of  1867. 
422.  Contra^  McLean  v,  St.  Paul  etc.  R. 

Indians  resident  in  the  United  States  Co.,  16  Blatchf.  (U.  S.)  309;    Wehl  v. 

are  not  citizens  or  subjects  of  foreign  Wald,  17  Blatchf.  (U.S.)  342;  Chicago 

States.     Karravoh   v,  Adams,  1    Dill.  etc.  R.  Co.   v,   McComb,   17   Blatchf. 

(U.  S.)  366.  (U.  S.)  371;  Cook  V,  Whitney,  5  Woods 

Under  the  act  of  1789,  if  the  plaintiff  (U.  S.)  715;  Jackson  v.  Mutual  L.  Ins. 

was  an  alien  the  defendant  who  was  a  Co.,  3  Woods  (U.  S.)  4x3;  60  Ga.  423; 

citizen  of  a  State  other  than  that  in  Johnson  v,  Monell,  Woolw.  (U.  S.)  390; 

which  the  suit  was  brought,  the  latter  Miller  v,  Chicago  etc.  R.  Co.,  "^  Mc- 

could  not  remove  the  suit.     Galvin  t;.  Crary  (U.S.)46o;  McGinnity  v.  White, 

Boutwell,  9  Blatchf.  (U.  S.)  470.  3  Dill.  (U.  S.;  350;   Curtin  v.  Decker, 

1.  Phoenix  Ins.  Co.  v.  Pechner,  95  U.  5  Fed.  Rep.  38s ;  Glover  v.  Shepperd, 
S.  183;  Holden  v,  Putnam  F.  Ins.  Co.,  15   Fed.  Kep.  633;    Hammond  v,  Bu- 

f6  N.  Y.  I ;  7  Am.  Rep,  287;  Phcenix  chanan,  68  Ga.  728;    Nye  v.  Northern 

^.  Ins.  Co.  V.  Saettel,  33  Ohio  St.  278;  Cent.  R.  Co.,  24  Hun   (N.  Y.)    SS^; 

People  V,  Superior  Ct.  of  Chicago,  34  Phoenix  L.  Ins.  Co.  v,  Saettel,  33  diiio 

111.  356;    Savings  Bank  v.  Benton,  2  St.  278. 

Mete.  (Ky.)  240;   Pechner  v,  Phcenix  If  the  plaintiff  and  defendant  become 

Ins.  Co.,  65  N.  Y.  X95.  citizens  of  the  same  State  after  the  suit 

2.  Gibson  v,  Bruce,  108  U.  S.  561;  has  been  commenced,  but  before  the 
Houston  etc.  R.  Co.  v,  Shirley,  1 1 1  U.  petition  for  removal  is  filed,  the  suit 
S.  35S;  Mansfield  etc.  R.  Co.  v.  Swan,  cannot  be  removed.  Goodnow  v.  Gray- 
III  U.  S.  379;  Akers  v,  Akers,  117  U.  son,  15  Fed.  Rep.  i;  Laird  v.  Connect- 
S.  197;  Stevens  v,  Nichols,  ijo  U.  S.  Icut  etc.  R.  Co.,  55  N.  H.  375;  20  Am. 
230;  Young  V.  Parker,  132  U.  S.  267;  Rep.  215.  Con/rcz,  Houser  v.  Clayton, 
La  Confiance  Compag^ie  d' Assurance  3  Woods  (U.  S.)  273. 

contrSe  Incendie  v.  Hall,  137  U.  S.  61 ;  S.  Brown  v,   Keene,  8  Pet.   (U.   S.) 

Frelinghuysen  v,  Baldwin,  22  Blatchf.  112;  Parker  i;.  Overman,  18  How.  (U. 

(U.  S.)  I ;'  Houser  v.  Clayton,  3  Woods  S.)  137;  Grace  v.  American  Cent.  Ins.. 

(U.  S.)  273;   Rawle  v,  Phelps,  2  Flipp.  Co.,  109  U.  S.  278;   Mansfield   etc.  R. 

(U.S.)  471;    Kaeiser  v,  Illinois  Cent.  Co.  v.    Swan,  11  f  U.  S.  379;  Hancock 

R.  Co.,  2  McCrary  (U,  S.)  187;  Beede  v,  Holbrook,  112  U.  S.  229;  Merchant's 

V.  Cheeney,  5  Fed.  Rep.  388;    Brinker-  Nat.  Bank  v.  Brown,  17  red.  Rep.  161; 

hoff  r.  Morris  Canal  &  Banking  Co.,  18  Kelley  v,  Houghton,  23  Fed.  Rep.  417; 

Fed.  Rep.  97;  Carrick  t;.  Landman,  20  Welch  v.  Tennent,  4  Cal.  203;  Brock 

Fed.  Rep.  209;  Goodnow  V.  Dolliver,  26  v,   Doyle,    18   Fla.    172;    Carswell    v. 

Fed.  Rep.  469;    Schnadig  v.  Flescher,  Schley,  59  Ga.  17;   Pechner  v.  Phcenix 

29  Fed.  Rep.  465;    Seddon  v,  Virginia  Ins.   Co.,  65  N.    Y.    19^;    Amory   v, 

etc.    Steel  etc.    Co.,  36  Fed.   Rep.  6;  Amory,  36  N.  Y.   Sup.  Ct.   Rep.  520; 

Camprelle  v,  Balbach,  46  Fed.  Rep.  81;  Herndon  v.  Lancashire  Ins.  Co.,  107 

Weed  Sewing  Machine  Co.  v.  Smith,  N.  Car.  191;  Blackwell  v,  Lynchburg 

71  111.  204;   Indianapolis  etc.  R.  Co.  v.  etc.    R.    Co.,    107   N.   Car.  217;  Mc- 

Risley,  so  Ind.  60;    Taplej'  v.  Martin,  Murdy   v,    Connecticut    Gen'l  L.  Ins. 

116  Mass.  275;  Dart  V.  Walker,  4  Daly  Co.,    4    W.    N.    C.     (Pa.)    18.      See 

(N.  Y.)  188;*  Blackwell  v,  Lynchburg  also    Robertson    v.    Cease,   97    U.  S. 

etc.  R.  Co.,  107  N.Car.  217;    Herndon  646.    But  see  Brownell  v,  Gordon,   i 

V.  Lancashire  Ins.  Co.,  107  N.  Car.  191.  McAll.  (U.  S.)  207. 

ao  C.  of  L.— 63  908 
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poses  of  removal,  as  citizens  of  the  States  under  whose  laws  they 
are  organized  ;^  national  banks  are,  for  the  same  purposes,  treated 

If  the  necessary  citizenship  is  shown  (U.   S.)   ii8;    McCoj  v,  Washington 

by  the  record,  it  need  not  be  alleged  in  Co.,  3  Wall.  Jr.  (C.  C.)  381;  Barclaj 

the    petition     for   removal.      National  v.    Levee   Comr^s,   i   Woods  (U.  S.) 

Steamship  Co.  v.  Tugman,   106  U.   S.  254 ;  and    a    State    statute   providing 

itS;    Ruckman   v,    Ruckman,    x   Fed.  municipal  or  other  corporations  can 

Rep.  ^87;  Chambers  V.  McDougal,  42  be  sued  only   in  certain  State  courts 

Fed.  Rep.  694.  does  not  liniit  the   right  of  removal. 

And  in  Ladd  v.  Tudor,  3  Woodb.  &  Cowles  v.  Mercer  Co.,  7  Wall.  (U.  S.) 

M.  (U.  S.)  325,  it  was  held   if  citizen-  1x8;  Chicago  etc.  R.  Co.  v,  Whitton, 

ship  was  properly  alleged  in  the   peti-  13  Wall.  (U.  S.)  270. 

tion,  it  need  not  appear  in  the  plead-  Citlsensliip    of    Corporations. — The 

ings.  fact  that  a  corporation  has  an  office 

It  is  not  enough  to  allege  citizenship  and    carries  on  business  in    a  State 

on   information   and   belief.     Wolff  v,  other  than  that  in  which  it  is  char> 

Archibald,  14  Fed.  Rep.  3S9.  tered  does  not  make  it  a  citizen  of  that 

Failure  to  allege  that  the   requisite  State.     Hatch  v,  Chicago  etc.  R.  Co., 

citizenship  existed   at  the  commence-  6  Blatchf.  (U.  S.)    X05;  Guinn  7\  Iowa 

ment  of  the  suit  is  a  defect  which  can-  Cent.  R.  Co.,  14  Fed.  Rep.  323;  Falesr. 

not  be  remedied   by  amendment  in  the  Chicago  etc.  R.  Co.,  32  Fed.  Rep.  672; 

Federal  court.    Crehore  v.  Ohio  etc.  R.  Purcell  v.  British  Land  Co.,  42   Fed. 

Co.,  131  U.S.  240;  Jackson  V.  Allen,  132  Rep.  465;  Henning  v.  Western  Union 

U.  S.  27.  Tel.  Co.,  43  Fed.   Rep.  97 ;  Overman 

Where  a  partnership   is  a  party  to  a  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed. 

suit  the  citizenship  of  each  partner  must  Rep.  577;  Terre  Haute  etc.  R.  Co.  t>. 

he   shown.     Adams   v.  May,   27  Fed.  Abend,  9  111.    App.    304;  Stevens  v. 

Rep.  907.  Phcenix  Ins.  Co.,  41  N.  Y.    149;  Hol- 

A  petition  for  removal  by  the  defen-  den  v,  Putnam  F.  Ins.  Co.,  46  N.  Y.  i; 
dant,  alleging  that  he  is  a  citizen  of  a  7  Am.  Rep.  287 ;  Kranshaar  v.  New 
certain  State  and  that  none  of  the  Haven  Steamboat  Co.,  7  Robt  (N. 
plaintiffs  are  citizens  of  that  State,  if  it  Y.)  356;  Southern  Pac.  R.  Co.  p.  Bar- 
does  not  also  allege  that  the  plaintiffs  are  rison,  73  Tex.  X03.  And  an  enabling 
citizens  of  certain  other  States  named  in  act  authorizing  a  corporation  of  an- 
the  petition,  or  foreign  subjects  or  citi-  other  State  to  do  business  in  a 
sens,  is  insufficient.    Cameron  v.  Hod-  State  does  not  make  it  a  citizen  of 

fes,  127  U.  S.  322.  See  also  Elliott  v,  that  State.  Taylor  Co.  Ct.  v.  Balti- 
tocks,  67  Ala.  290.  more  etc.  R.  Co.,  35  Fed.  Rep.  161 ; 
1.  Louisville  etc.  R.  Co.  f.  Letson,  2  Baltimore  etc.  R.  Co.  z\  Ford,  35  Fed. 
How.  fU.  S.)  497;  Marshall  r.  Balti-  Rep.  170.  Nor  does  a  State  statute  re- 
more  etc.  R.  Co.,  x6  How.  (U.S.)  314;  quiring  foreign  cor|x>rations  to  ap- 
Covington  Drawbridge  Co.  v,  Shep-  point  an  agent  in  the  State  upon  whom 
herd,  20  How.  ( U.  S.)  227 ;  Ohio  etc.  R.  process  may  be  served.  Owen  v.  New 
Co.  V.  Wheeler,  x  Black  (U.  S.)  286;  York  L.  Ins.  Co.,  x  Hughes  (U.  S.)  322; 
Baltimore  etc.  R.  Co.  v.  Harris,  X2  Chicago  etc.  R.  Co.  v.  Minnesota  etc. 
Wall.  (U.  S.)  65;  Chicago  etc.  R.  Co.  R.  Co.,  29  Fed.  Rep.  337;  Amsden  r. 
V.  Whitton,  X3  Wall.  (U.  S.)  270;  Norwich  Union  F.  Ins.  Co.,  44  Fed. 
Barney  v.  Globe  Bank,  5  Blatchf.  (U.  Rep,  5x5;  Western  Union  Tel.  Co.  v, 
S.)  X07;  Williams  r.  Missouri  etc.  R.  Dickinson,  40  Ind.  444;  X3  Am.  Rep. 
Co.,  3  Dill.  (U.  S.)  267;  Pacific  R.  Co.  295;  Grimault  t'.  Louisville  etc.  R. 
xt.  Missouri  Pac,  R.  Co.,  5  McCrary  Co.,  42  La.  Ann.  52 ;  Morton  r. 
(U.  S.)  37^;  Hobbs  z^  Manhattan  Ins.  Mutual  L.  Ins.  Co.,  105  Mass.  14X; 
Co.,  56  Me.  4x7;  96  Am.  Dec.  472;  Hobbs  z\  Manhattan  Ins.  Co.,  56  Me. 
Quigley  r.  Central  Pac.  R.  Co.,  11  4x7;  96  Am.  Dec.  472;  Quimby  v. 
Nev.  350;  2x  Am.  Rep.  757;  Shelby  Pennsylvania  Ins.  Co.,  58  N.  H.  494; 
V.  Hoffman,  7  Ohio  St.  450;  Bialtimore  Stevens  z\  Phoenix  Ins.  Co.,  4X  N.  Y. 
etc.  R.  Co.  r.  Cary,  28  Ohio  St.  208;  149;  Holden  v.  Putnam  F.  Ins.  Co^ 
Rathbone  Oil  Tract  Co.  v.  Ranch,  5  46  N.  Y.  x;  7  Am.  Rep.  287;  Newhall 
W.  Va.  79.  The  same  rule  applies  to  v,  Atlantic  F.  &  M.  Ins.  Co.,  8  Phila. 
municipal  as  well  as  private  corpora-  (Pa.)  xo6.  Contra^  Scott  v,  Texas 
tions.    Cowles  v.  Mercer  Co.,  7  Wall.  Land  &  Cattle  Co.,  41  Fed.  Rep.  235. 
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as  citizens  of  the  States  in  which  they  are  located,*  and  corpora- 
tions created  by  foreign  countries  as  citizens  of  such  countries.* 
6.  Separable  Controversy. — The  Removal  Acts  of  1875  and  1887 
contain  substantially  the  same  provisions  for  the  removal  of  any 
suit    in  which  there  is  a  controversy  which  is  wholly    between 

See  also  Riddle  v.  New  York  etc.  R.  etc.    R.  Co.,  22  Fed.    Rep.   568.     See 

Co.,  39  Fed.  Rep.  290.  also  Baltimore  etc.  R.  Co.  v,  Gallahue, 

A  railroad  corporation  does  not  be-  12  Gratt.  (Va.)  655;  65  Am.  Dec.  254. 
come  a  citizen  of  a  State  bj  leasing  But  in  a  late  case  it  has  been  held 
and  operating  a  railroad  line  therein  that  where  a  corporation  is  chartered 
or  hy  accepting  a  franchise  from  the  by  the  State  of  Missouri  and  after- 
State.  Baltimore  etc.  R.  Co.  t;.Kountz,  wards  is  adopted  as  a  corporation  of 
104  U.  S.  5;  Williams  v.  Missouri  etc.  Arkansas,  it  may  when  sued  by  a  citi- 
R  Co.,  3  Dill.  (U.  S.)  267;  Wilkinson  zen  of  Arkansas  in  an  Arkansas  court, 
V.  Delaware  etc.  R.  Co  ,  22  Fed.  Rep.  remove  the  cause  as  a  citizen  of  Mis- 
353 ;  Baltimore  etc.  R.  Co.  v.  Cary,  28  souri.  Stephens  v,  St.  Louis  etc.  R. 
Ohio  St.  208.  Co.,  47    Fed.   Rep.  530. 

Contra^  Baltimore  etc.  R.  Co.  v.  And  when  a  suit  is  removed  by  a 
Wightman,  29  Gratt.  (Va.)  431;  26  corporation  on  the  ground  of  citizen- 
Am.  Rep.  384;  Baltimore  etc.  R.  Co.  ship,  the  petition  for  removal  or 
V.  Noell,  32  Gratt.  ( Va.)  394.  pleadings  should  show  not  only^  that 

The  fact  that  a  non-resident  railroad  the  corporation  is  a  citizen  of  another 

company,   having    purchased    all   the  State,  but  that  it  is  not  a  citizen  of  the 

roads  in  the  State  owned  by  a  domes-  State    where     the     suit    is    brought, 

tic  corporation,  establishes  agencies  in  Hirschl  v.  }.  I.  Case  Threshing  Ma- 

th<>  State,  and  operates  the  roads  under  chine  Co.,  42  Fed.  Rep.  803 ;  Qverman 

cne   laws  thereof,  does   not  make  it  a  Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed. 

domestic   corporation,   so  as  to    take  Rep.  577 ;  Guinault  r.  Louisville  etc. 

away  its  right  to  remove  a  suit  brought  R.  Co,,  41  La.  Ann.  571.     Contra^  My- 

aeainst  it  in  a  State  court  by  a  citizen  ers  v.  Murray,  43  Fed.  Rep.  695. 

o?  the  State.       Conn  t;.  Chicago  etc.  In  Waltz  7^  American  Express  Co., 

R.  Co.,  48  Fed.  Rep.  177.  3  Cent.  L.  }.  784,  a  joint  stock  com- 

Nor  does  the  fact  that  it  is  under  a  pany  under  New  Tork  law  was  treated 

perpetual    lease  to    another    railroad  as  a  corporation.     Contra^   Dinsmore 

make  it  a  citizen  of  the  same  State  as  v.  Philadelphia  etc.  R.  Co.,  3  Cent.  L. 

the  latter.    Crane  r.  Chicago  etc.  R.  1.  157;  Whitman  v,  Hubbell,  30  Fed. 

Co.,  20  Fed.  Rep.  402.  Kep.  81. 

A  corporation  formed  by  the  con-  Receivers  of  national  banks  have  no 

solidation  of  other  corporations  char-  right    as    such    to     remove    all    suits 

tered  in  different  States  is  presumed  to  brought  against  them  into  the  Federal 

be  a  citizen  of  each-  of  those   States,  courts.      Bird  v,  Cockrem,  2  Woods 

Chicago  etc.  R.  Co.  v.  Lake  Shore  etc.  (U.  S.)  32. 

R.  Co.,  10  Biss.  (U.  S.)  122;  Pacific  R.  1.  Manufacturer's  National  Bank  v, 

Co.  V.  Missouri   Pac.   R.  Co.,  5   Mc-  Baack,  8  Blatchf.  (U.  S.)  137;  Davis  v. 

Crary  (U.  S.)  373;  Cohn  v.  Louisville  Cook,  9  Nev.  134;  Cooke  v.  State  Nat. 

etc.  K.  Co.,  39  Fed.  Rep.  227;  Fitzger-  Bank,  52  N.  Y.  96;  11    Am.  Rep.  667; 

aid  V.  Missouri  Pac.  R.  Co.,  45  Fed.  Chatham  Nat.  Bank  v.  Merchants'  Nat. 

Rep.  812.     See  also  Paul  v,  Baltimore  Bank,  i  Hun  (N.  Y.)  702. 

etc.  R.  Co.,  44  Fed.  Rep.  513.  The  fact  that  national    banks    were 

A   corporation  sued   in   a   State   in  expressly  exempted  from  the  provisions 

which  it  is  chartered  cannot  remove  of  New  Tork   Rev.  Stat.,  §  640  does 

the  suit  as  a  citizen  of  another  State  not  prevent  them  from  removing  suits 

because  it  is  also  chartered  there.     It  under  other  acts.    Chatham  Nat.  Bank 

will   be  treated  as  a  citizen  of  each  of  v.  Merchants'  Nat.  Bank,   i   Hun   (N. 

the   States   in   which   it  is  chartered.  Y.)  702. 

Ohio  etc.  R.  Co.  v.  Wheeler,  x  Black  2.  National  Steamship  Co.  v,  Tus:- 
(U.  S.)  286;  Memphis  etc.  R.  Co,  v,  man,  106  U.  S.  118;  Terry  v.  Imperial 
Alabama,  107  U.  S.  581 ;  Home  r.  Bos-  F.  Ins.  Co.,  3  Dill.  (U.  S.)  408;  Bar- 
ton etc.  R.  Co.,  18  Fed.  Rep.  50;  62  rowcliffe  v.  La  Caisse  Gdn^rale,  58 
N.   H.  454;  Colglazier   v,    Louisville  How.  Pr.  (N.  Y.)  131. 
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citizen^  of  different  States  and  which  can  be  fully  determined  as 
between  them,  except  that  under  the  former  act  "either  one  or 
more  of  the  plaintiffs  or  defendants  actually  interested  in  such 
controversy"  might  remove  the  suit,^  while  under  the  latter  the 
right  is  restricted  to  "one  or  more  of  the  defendants  actually  in- 
terested in  such  controversy."*  Therefore,  decisions  under  the 
former  statute  as  to  what  constitutes  a  separable  controversy 
apply  equally  well  to  cases  arising  under  the  latter.  The  nature 
of  the  controversy  must  be  determined  from  the  declaration  or 
bill  of  complaint ;  and  where  a  joint  action  is  brought  against 
several  defendants  the  fact  that  they  file  separate  and  different 
answers  does  not  raise  a  separable  controversy  as  to  any  of  them ,• 
even  though  the  plaintiff  might  have  sued  each  of  them  sep- 
arately,* and  even  though  in  the  joint  action  the  plaintiff  may 
have  judgment  against  such  of  the  defendants  as  may  be  found 
to  be  liable.^  But  if  the  plaintiff*s  bill  asks  for  a  joint  and  several 
accounting  it  may  raise  a  separable  controversy.®    The  fact  that 

l.*Rand  V.  Walker,  117  U.  S.  340.  Sloane  v,  Anderson,   X17   U.  S.  375; 

2.  Western  Union  Tel.  Co.  v.  Brown,  Thorn  Wire   Hedge  Co.  v.  Fuller,  122 

32  Fed.  Rep.  337.  U.   S.  535;   Tvedt  v.  Carson,  4  Mc- 

8.  Ayres  v.  Wiswall,  112  U.  S.    187;  Crary  (U.  S.)  426.    But  see  Clark  v. 

Louisville  etc.  R.  Co.  v,  Ide,  X14   U.  Chicago  etc.  R.  Co.,  11  Fed.  Rep.  355; 

S.  52;  Putnam  v,  Ingraham,  114  U.  S.  Kerling  v,  Cotzhausen,  x6  Fed.  Rep. 

57:  St.  Louis  etc.  R.  Co.  v.  Wilson,  114  705;   Spangler  v,  Atchison  etc.  R.  Co., 

U.  S.  60;  Pirie  v.  Tvedt,  ix^  U.   S.   41;  42  Fed.  Rep.  805;  Simmons  v.  Taylor^ 

Starin  v.  New  York,  X15   U.    S.    248;  83  N.  Car.  148;  35  Am.  Rep.  56. 

Plymouth  etc.  Gold  Min.  Co.  v,  Ama-  6.  Louisville  etc.  R.  Co.  v.  Ide,  1x4 

dor  etc.  Canal  Co.,  118  U.  S.  264;    Lit-  U.  S.  52;  Putnam  v.  Ingraham,  114  U. 

tie  V,  Giles,  xi8  U.  S.  596;  Hax  v,  Cas-  S.  57;  Pirie  v.  Tvedt,  iic  U.  S.  41. 

par,  31  Fed.  Rep.  499;  Patchin  r.  Hunt-  6.  Boyd  t/.  Gill,  21   Blatchf.  (U.  S.> 

er,  38  Fed.  Rep.  51;  Kaitel  v,  Wylie,  38  543;  Langdon  v,  Fogg,  x8  Fed.  Rep.  5* 

Fed.  Rep.  865.     See  also  Ex  parte  An-  A  bill  to  quiet  title  requiring  each  of 

drews,  40  Ala.  639;  O'Kelly    v.    Rich-  several  defendants  to  set  up  any  right 

mond  etc.  R.  Co.,  89  N.Car.58;Chesa-  or  claim   he  may    have    or  be   forever 

peake  etc.  R.  Co.  r.  Hendricks,  88  Tenn.  barred  from   doing  so  and   seeking  an 

710.  account  of  rents  and  profits,  presents  a 

The  same  rule  was  applied  to  an  ac-  separable    controversy     between    the 

tion  of  trespass  against    two    corpora-  plaintiff  and  a  defendant  who  replies 

tions  in  which  one  of  the  defendants  that  he  is  the  sole  owner  and  in  sole 

alleged  that  the  controversy  between  it  possession  of  part  of  the  land  in  dispute, 

and  the.  plaintiff  was  separate,  and  that  Bacon  v.  Felt,  30  Fed.   Rep.  870.    Sec 

the  other  defendant  was  not   in    exist-  also   Stanbrough  v.  Cook,  38  Fed.  Rep., 

ence  at  the  time  of  the  alleged  trespass.  369. 

Louisville  etc.  R.  Co.  v,  Vv  augelin,  132  Where  a  railroad  company  and  one 

U.  S.  599.  of  its  engineers  were  sued   together  in 

The  question  whether  there  is  a  sep-  an  action    of   tort,    but  the  cause  of 

arable  controversy  or  not  is   to  be  de-  action   against  each  was  several,  and 

termined  from  the  case    made    by  the  not  joint  and  several,  it  was  held  that 

pleadings  and  not  from  the  allegations  the  controversies    were    separable    in 

contained  in  the  petition  for    removal.  Beuttel  v.  Chicago  etc.  R.  Co.,  26  Fed. 

Starin  v.  New  York,  X15    U.    S.  248;  Rep.  50. 

Little  t^.  Giles,  x  18  U.  S.  596;    Hazard  If  defendants    are    joined  under    a 

V.  Robinson,  2x  Fed.  Rep.  X93.  State  statute  allowing  such  joinder,  who 

A  separable  controversy    cannot    be  could   not  be  joined    except  for   such 

raised  by  filing  a  counterclaim.    Brande  statute,  and  their  defenses  are  separate,. 

V.  Gilchrist,  18  Fed.  Rep.  46^.  and  separate  judgments  may  be  entered, 

4.  Pirie    v,    Tvedt,    115    U.   S.  41 ;  one  of   them   may    remove   the   rait 
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one  of  two  defendants  in  a  joint  action  defaults  does  not  make 
the  controversy  between  the  plaintiff  and  the  remaining  defendant 
a  separable  one,^  nor  does  the  fact  that  one  of  the  defendants  is 
not  served  with  process  and  does  not  appear.*  The  separable 
controversy  between  the  plaintiff  and  non-resident  defendant 
must  be  one  that  can  be  fully  and  finally  determined  by  itself,* 
but  it  is  immaterial  whether  it  is  the  principal  controversy  in  the 
case  or  not,  or  how  many  other  controversies   there  may  be.* 

Cooke  V,  State  Nat.  Bank,  53  N.  Y.  96.  of  all  the  parties  will  depend  on  one 

II  Am.  Rep.  667.  final  decree.    Thompson  r.  Dixon,  28 

1.  Putnam  T\  Ingraham,  114  U.  S.  57.  Fed.  Rep.  5.     See  also   Le   Mars   v. 

Brooks  v.  Clark,  119   U.S.  502;   Hax  Iowa    Falls  etc.  R.  Co.,  4   McCrarjr 

V.  Caspar,  31  Fed.  Rep.  499.  (U.  S.)  218. 

S.  Patchin  v.  Hunter,  38  Fed.   Rep.  A  suit  which  raises  simply  a  question 

51;  Amesv.   Chicago  etc.  R.  Co.,  39  of  the  priority  of  several  liens  against 

Fed.  Rep.  881.  the  same  property.     Bissell  v,  Canada 

8.  Corbin  v.  Van  Brunt,  105  U.  S.  etc.  R.  Co.,  39  Fed.  Rep.  225. 

576;  Shainwald   v.  Lewis,    108   U.   S.  An  action  on  a  partnership  obligation 

15S;  Tyler  r.  Hagerty^  a  Flipp.  (U.  S.)  does  not  raise  a  separable  controversy 

^57;  Capital  City  Bank  xk  Hodgin,  22  as  to  one  of  the  partners.     Fletcher  v. 

Fed.  Rep.  209.  Hamlet,   116   U.S.  408;    Woodrum  v. 

4.  Snow  V.  Smith,  4  Hughes  (U.  S.)  Clay,   33    Fed.  Rep.  897.      See    also 

204;  Taylor  v.  Rockefeller,  6  Reporter  Stone   v.   South   Carolina,   117    U.    S. 

226;  Bybee  v,  Hawkett,  6   Sawy.   (U.  430;  Brooks  f.  Clark,    119  U.  S.  502; 

S.)  593;  Farmers*  L.  &  T.  Co.  v,  Chi-  Graves  v,  Corbin,  132  U.  S.  571. 

cago  etc.  R.  Co.,  9  Biss.  (U.  S.)    133.  A  creditor's  bill  to   subject  incum- 

The  fact  that  the   petitioner  is  the  bered  property  to  the  payment  of  his 

principal  defendant  eives  him  no  right  judgment  by  sale   and  distribution   of 

to  remove  the  suit  if  other  defendants,  the  proceeds  among  the  lien  holders 

citizens  of  the  same   State    with   the  according  to  priority  creates  no  sepa- 

plaintiif,  are  interested  in  the  determi-  rable  controversy  as  to  different    lien 

nation  of  the  controversy.     Winchester  holders  who    are    parties  respondent, 

V,  Loud.  108  U.  S.  130;  but  if  the  other  although  their  defenses  may  be  sepa- 

defendants   who    are    citizens    of  the  rate.     FideliU'  Ins.  Co.  v.  Huntington, 

same  State  with  the  plaintiff  are  not  117  U.  S.  2to;  Young  v,  Parker,  132 

interested  in  the  separable  controversy,  U.  S.  267.     See  also  Rumsey  v.  Call, 

their  presence  will  not  prevent  the  non-  28  Fed.  Rep.  769. 

resident  defendant 'from  removing  the  In  an  action  by  resident  tax   payers 

suit.     Sharp  v,  Whiteside,  19  Fed.  Rep.  against  county  ofHcials   and  bondhold- 

150.  ers,  one  of  whom  is  a  non-resident,  to 

In  the  following  cases   it  has   been  restrain  the  collection-  of  a   tax   levied 

held  that  no  separable  controversy  was  for  the  payment  of   the    bonds,    which 

presented:  are  alleged  to  be  illegally  issued,  and  to 

An  action  to  establish  a  will  as  a  will  cancel  the  bonds,  there  is  no  separable 

of  real  estate,  in  which  there  were  sev-  controversy  ns   between    the  plaintiffs 

eral   defendants,   citizens  of    different  and  county  officials  on   the  one  hand, 

States.      Anderson    v.    Appleton,    32  and  the  plaintiffs  and   bondholders  on 

Fed.  Rep.  85J;.     Seealso  Fraser  v.  Jen-  the  other;  and    it   not  appearing  that 

nison,  106  U.   S.  191 ;    Reed    v.  Reed,  the  bonds  owned  by    the   non-resident 

31  Fed.  Rep.  49.  holder  were  of  a  different  series   from 

An  action  on  a  bond  against  the  those  owned  by  residents,  there  is  no 
principal  and  sureties,  the  only  relief  separable  controversy  between  the 
sought  being  a  money  judgment  against  plaintifi'  and  the  non-resident  bond- 
all  the  defendants.  Western  Union  holder.  Anderson  v.  Bowers,  40  Fed. 
Tel.  Co.  V.  Brown,  32  Fed.  Rep.  337.  Rep.  708. 

An  action  of  replevin  against  several  In  a  suit  hy  a  sub-contractor  against 

defendants.      Wlnnemans    v.  Edging-  a  railroad  company  and   the   principal 

ton,  27  Fed.  Rep.  324.  contractor  under  a  statute  giving   con- 

A  foreclosure  suit  in  which  the  rights  tractors  and  material-men  a  lien  on  a 
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The  provisions  for  the  removal  of  cases  involving  separable  con- 
troversies have  no  application  to  cases  where  removal  is  sought 
on  the  ground  of  prejudice  or  local  influence.* 

7.  Prejudice  and  Local  Influence. — Under  the  act  of  March  2» 
1867,  either  plaintiff  or  defendant  mig^ht  remove  a  suit  on  the 
ground  of  prejudice  or  local  influence,  and  in  order  to  entitle 
himself  to  do  so  (the  requirements  as  to  the  citizenship  of  the 
parties  and  the  value  of  the  matter  in  dispute  being  satisfied)  he 
had  merely  to  present  to  the  State  court  with  his  applica- 
tion, an  affidavit*  that  he  had  reason  to  believe,  and  did  believe, 
that  from  prejudice  or  local  influence  he  would  be  unable  to 

railroad  for  work  and  labor  done  and  S.  54;    Young   v.   Parker,  132    U.    S. 

materials,  furnished,  there  is   no  sepa-  167. 

rable  controversy  between  the  plaintiff  2.  AlBdaYlt.  —  In    Sands     v.    Smith, 

and  the  railroad   company.      Ames   v,  i  Dill.  (U.  S.)  298,  and  DufTt^.  DufT.  31 

Chicago  etc.  R.  Co.,  39  Fed.  Rep.  881.  Fed.  Rep.  772,  it  was  held  that  the  affi- 

The    fact    that    several   cestuis  que  davit  required  by  the  act  of   1867  must 

trustent  contest  their  trustees'  account  be  signed  bj'  the  petitioner  in  person^ 

does  not  make  the  controversy  separa-  but  in  the   following  cases,  where  the 

ble.     In  re  McClean.  26  Fed.  Rep.  49.  petitioner  was  a  natural  person,  an  afli- 

In  the  following  cases  it  was  held  davitsignedby  his  attorney  duly  author- 
that  the  special  facts  involved  dis-  ized  was  held  to  be  sufficient:  Den- 
closed  a  separable  controversy:  Gales-  nis  v,  Alachua  Co.,  3  Woods  (U.  S.) 
burg  V.  Galesburg  Water  Co.,  27  Fed.  685  ;  Hart  v.  New  Orleans,  14  Fed.  Rep. 
Rep.  321;  Wilson  v.  Union  Sav.  Assoc.,  180;  Cooper  v.  Condon,  15  Kan.  572. 
30  Fed.  Rep.  521;  Taylor  Co.  Ct.  v.  The  affidavit,  however,  even  if  signed 
Baltimore  etc.  R.  Co.,  35  Fed.  Rep.  by  an  attorney,  must  be  the  affidavit  of 
161;  Foster  v.  Chesapeake  etc.  R.  Co.,  the  petitioner.  Cooper  t/.  Condon,  15 
47  Fed.  Rep.  369;  Carter  v,  Scott,  82  Kan.  572;  Tunstall  v.  Madison,  30  La. 
Ga.  297;  Davis  v.  Montgomery,  36  La.  Ann.  471;  and  it  should  show  why  it  was 
Ann.  874;  Rich  t\  Gross,  29  Neb.  337;  not  signed  by  the  party  himself.  Sands 
Feibelman  v,  Edmonds,    69  Tex.  334.  v.  Smith,  i  Dill.  (U.  S.)  298;  Cooper  v. 

And   in  the  following  cases  that    the  Condon,  15  Kan.  572. 

special  facts  involved  did  not  disclose  a  It  was  at  one  time  doubted  whether 

separable    controversy:  Central  R.  Co.  a  corporation,  being  unable  to  make  af- 

t;.  Mills,  X13  U.  S.  249;  East  Tenn.  etc.  fidavit,  could  avail  itself   of  the  provi- 

R.  Co.  V.  Grayson,    119    U.    S.    240;  sions  of  the  act  of  1867.     Cooke  r.  State 

Latdly  r.  Huntington,  121    U.   S.    179;  Nat.  Bank,  52  N.  Y.  96;    11   Am.   Rep. 

Thorn  Wire  Hedge  Co.  v.   Fuller,    122  667;  Mix  v.  Andes  Ins.  Co.,  9  Hun  (N. 

U.  S.  535;  Young  v.  Parker,  132  U.  S.  Y.)397.  But  the  contrary  view  prevailed 

267  ;  Steinkuhl  v,  York,  2    Flipp.   (U.  and  affidavits  made  by  the  duly  author- 

6.)  376;  Burke  v.  Flood,  6  Sawy.  (U.  ized    officers  of  corporations  were   ac- 

S.)  220;  Freidler  v.  Chotard,  19  Fed.  cepted. 

Rep.  227;  Lyddy  v.  Gano,  26  Fed.  Rep.  Farmers'  L.  &  T.  Co.  v,  Maqutllan, 

177;  Chapman   v.   Chapman,   28  Fed.  3Dill.  (U.  S.)  379;  Minnett  r.  Milwau- 

Rep.  i;  Richmond  etc.  R.  Co.  v.  Find-  kee  etc.  R.  Co.,  3    Dill.  (U.  S.)  400; 

ley,  32  Fed.  Rep.  641;  Weller  v.  J.   B.  Quigley  v.  Central  Pac.  R.  Co.,  11  Nev. 

Pace  Tobacco  Co.,  32  Fed.   Rep.   860;  350;    21  Am.  Rep.  757;  Shad  v.  Phoe- 

Reineman  T).  Ball,   33  Fed.   Rep.  692;  nix  Mut.  L.  Ins.  Co.,  67  N.  Y.    544:23 

Yearian  xk  Horner,  36  Fed,   Rep.   130;  Am.  Rep.  138;  Mix  v.  Andes  Ins.  Co.» 

Southworth  v.  Reid,  36  Fed.  Rep.  451 ;  74  N.  Y.  53. 

Sexton  V,  Seelye,   39  Fed.  Rep.   705;  But  the  authorilj'  of  the  agent  or  of- 

/»  re  San   Antonio  etc.    R.    Co.,    44  ficertomake    the  affidavit    should  ap- 

Fed.  Rep.  145;  McNulty  v.  Connecti-  pear,  and  if  made  by  the  superintendent 

cut    Mut.   L.  Ins.  Co.,  46  Fed.   Rep.  or  secretary  of  a  corporation  without 

305;  ^x /ar/tf  Grim  ball,  61   Ala.    59S.  proof  of  special  authority  it  was  held  to 

i.  Jefferson  v.  Driver,  1 17  U.  S.  272;  be  sufficient.    Mahone  v.  Manchester 

Cambria  Iron  Co.  v.  Ashburn,  118  U.  etc.  R.  Co.,  iii  Mass.  7a;    15  Am.  Rep. 
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obtain  justice  in  the  State  court.*  This  act  continued  in  force 
until  it  was  superseded  by  the  act  of  1887,  which  limited  the 
right  of  removal  on  this  ground  to  the  defendant,*  and  required 
that  the  petitioner  should  make  it  appear  to  the  circuit  court 
that  from  prejudice  or  local  influence  he  would  be  unable  to 
obtain  justice,  not  only  in  the  State  court  in  which  the  suit  was 
brought,  but  in  any  other  State  court  to  which  he  had  the  right 
to  remove  the  cause  on  account  of  such  prejudice  or  local  influ- 
ence.* But  while  under  the  earlier  act  the  suit  could  be  removed 
only  by  all  the  defendants,  if  there  were  more  than  one^  under 
the  later  act,  any  one  of  several  defendants  may  remove  it.*  All 
the  plaintiffs,  however,  must  be  citizens  of  the  State  where  the 
suit  is  brought.® 

9;      Dodge    V.    Northwestern     Union  he  has  a  right  to  remove  the  suit,  and 

racket  Co.,  13  Minn.  458;    Quigley    v.'  under  the  State  law  the  suit  maj  be  re- 

Central  Pac.  R.  Co.,    11    Nev.  350;    21  moved  to  the  court  of  some  other  con - 

Am.  Rep.  757.  venient  county  to  which  there  is  no  valid 

The  affidavit  must  substantially   fol-  objection,  the   petition   should   not  be 

low  the  language  of  the  statute.     Balti-  granted.     Robison  v.  ,Hardy,  38   Fed. 

more  etc.  R.  Co.  v.  New    Albany   etc.  Kep.  49. 

R.  Co.,  53  Ind.  597 ;  and  should  be  cer-        Where  the  defendant  has  a  right  to 

tified  according  to  the  laws  of  the  State  remove  the  suit  into  any  one  of  seven 

where  the  suit  is    pending,     Bowen    v.  adjoining  counties,  an   affidavit  stating 

Chase,  7  Blatchf.  (U.  S.)  255 ;    Suther-  ing  eneral  terms  that,on  account  of  prej- 

land  V,  Jersey  City  etc.  R.    Co.,  22  Fed.  udice  or  local  influence,  he  will  not  be 

Rep.  356 ;  Florence  v,  Butler,  9  Abb.  Pr.  able  to  obtain  justice  in  the  courts  of 

N.  S.  (N.  Y.)63.  any  of  them  is   insufficient.     Pike   v. 

1.  Under  the  act  of  1867   the  peti-  Floyd,  42  Fed.  Rep.  247. 

tioner  need  not  make  affidavit  that  prej-  4.  See  supra^  this  title.   Act  of  1867. 

udice  and   local  influence   actuaHy  ex-  6.  In  order    that  one  of  several  de- 

isted,  but  of  his  belief  that  they  existed,  fendants  ma^'  remove  a  suit  under  the 

Sands  V.  Smith,  i   Dill.  (U.'^S.)   298;  act  of  1887,  it  is  not  necessary  that  there 

Short  V,  Chicago  etc.  R.   Co.,  34  Fed.  should  be  a  separable  controversy.     A 

Rep.  225;  Malone  v,  Richmond  etc.  R.  simple  defendant  may  remove  the  whole 

Co.,  35  Fed.  Rep.  625;  Meadow  Valley  suit,  and  then  if  it  appears   that  it  can 

Min.  Co.  V.  Dodds,  7  Nev.  143;  8  Am.  be  separated  without   prejudice  to  the 

Rep.  709;  Quiglcy  v.  Central    Pac.   R.  parties,  it  may  be  remanded  as  to  the 

Co.,  II  Nev.  350;  21  Am.  Rep.  757.  other  defendants.     And  this  provision 

2.  Tullock  V,  Webster  Co.,  40  Fed.  is  constitutional,  although  it  may  oper- 
Rep.  706.  ate  to  give  the  circuit  court  jurisdiction 

A  plaintiff  against  whom  a  counter-  of  an  entire  suit  including  a  controversy 
claim  is  filed  does  not  thereby  become  between  a  plaintiiT  and  defendant  re- 
a  defendant  within  the  meaning  of  this  siding  in  the  same  State.  Fisk  v.  Hen- 
act.  La  Montague  v.  T.  W.  Harvey  arie,  32  Fed.  Rep.  417;  Whelan  v. 
Lumber  Co.,  34  Fed.  Rep.  645.  Contra^  New  York  etc.  R.  Co.,  35  Fed.  Rep. 
Carson  etc.  Lumber  Co.  v,  Holtzclaw,  849. 

39  Fed.  Rep.  578;  Walcott  v.  Watson,  In  Anderson  v.  Bowers,  43  Fed.  Rep. 

46  Fed.  Rep.  529.  321,  this  provision  was  held  to  mean  that 

8.  Whelan  v.  New  York  etc.  R.  Co.,  any  defendant  might  apply  for  removal, 

35  Fed.  Rep.  849.  but  that  the  controversy  'must  still,  as 

If  the  affidavit  states  facts  showing  under  the  act  qf  1867,  be    wholly  be- 

the  existence  of  prejudice  or  local  influ-  tween  citizens  of  the  State  where  the 

ence  in  the  county  in  which  the  suit  is  suit  was  brought  on  one  side  and  citi- 

brought,  but  applying  only  to  that  coun-  zens  of  other  States  on  the  other, 

ty,  and  alleges  in  general   terms  that  6.  Thomson    v.  East    Tenn.  etc.  R. 

owing  to  prejudice  or   local   influence  Co.,  38  Fed.  Rep.  673;  Pike  v.  Floyd, 

the  petitioner  will  not  be  able  to  obtain  42  Fed.  Rep.  247 ;  Niblock  v.  Alexan- 

a  fair  trial  in  any  other  county  to  which  der,  44  Fed.  Rep.  306. 
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Under  the  act  of  1887  the  application  for  removal  should  be 
made  to  the  circuit  court, ^  and  the  actual  existence  of  prejudice 
or  local  influence  must  be  made  to  appear  to  the  satisfaction  of 
that  court  ;^  but  as  the  statute  does  not  prescribe  the  method  by 
which  it  is  to  be  made  to  appear,  the  circuit  courts  may  adopt 
such  rules  as  they  see  fit.  The  affidavit  of  the  proper  party  fol- 
lowing the  language  of  the  statute  has  been  held  to  be  a  suffi- 
cient prima  facie  showing  ;*  but  the  general  rule  is  that  the  affi- 
davit  must  state  the  facts  which  show  the  existence  of  prejudice 
or  local  influence.* 

The  value  of  the  matter  in  dispute  must  exceed  $2,000,  exclu- 
sive of  interest  and  costs,  in  order  that  the  suit  may  be  removable 

1.  Southworth  v,  Reid,  36  Fed.  Rep.  Although  the  defendant  swears  posi- 

451;  Kaitel  V.  Wylie,  38  Fed.  Rejp.865;  tivelj  that  prejudice  or  local  influence 

Huskins  v,  Cincinnati  etc.  R.  Co.,  37  jsxists,  his  affidavit  is  insufficient  unless 

Fed.  Rep.  504 ;   Rome  etc.  Constr.  Co.  the  facts  on   which    the   averment    is 

V.  Smith,    84    Ga.  238;   Blackwell  v.  based  appear.    Amjr  v.    Manning,    38 

Lynchburg  etc.  R.  Co.,  107  N.  Car.  217;  Fed.  Rep.  536. 

Beyer  v.  Soper  Lumber  Co.,  76  Wis.  145.  An  affidavit  of  the  defendant's  attor- 

But  in  Short  r.  Chicago  etc.  R.  Co.,  ney  couched  in   the   language   of   the 

34  Fed.  Rep.  225,  it  was  held  to  be  a  statute,  together  with  the  averment  that 
proper  practice  to  file  the  affidavit  in  "affiant  knows  the  fact  of  such  prcju- 
the  State  court  and  have  a  cerUfied  jice  and  local  influence  and  makes  this 
copy  sent  to  the  circuit  court.  affidavit  from  such   knowledge"  Is  in- 

%.  Short  V.  Chicago    etc.  R.  Co.,  3A  sufficient.    Niblock  v.    Alexander,   44 

Fed.  Rep.  225;    Malone.  v,  Richmond  Fed.  Rep. 306. 

etc.  R.  Co.,  35  Fed.  Rep.  62c:    South-  ^     ..osj     1*  *u  *  *u         4'*- 

worth  V.  ReiJ,  36  Fed.  Rep.  4^1;  Hakes  ^^"  t^^^^'^l**'*/  ^^^  pe  itioner  can- 

..  «.,..««   .^  jpJa    Dx.«  ,,.  iu;«««-,ir  •.  not  obtam  justice  m  the  State  courts  Is 

Hn^nn  T^.^  rn     .n  F^i^i^^T^  insufficient  if  it  does  not  show  that  it  is 

Union  Ins.  Co.,  40  Fed.  Rep.  369.  account  of  prejudice  or  local  influ- 

A  cause  having  been  properly  moved  •w^.wmhj  ^    i^j-      V-u-            *     o 

on  a  petition  of  the    defendant  alleging  enccGoWworthyi;.  Chicago  etc.  R. 

the  existence  of  prejudice  and  local  influ-  *"°»  3»  *"  «a-  *^eP- 1^ 

ence,  and  supported  by  affidavits,  the  In  some  circuits  it  has  been  held  that 

plaintiff'  cannot  afterwards,  as  a  matter  the  facts  stated  in  the  affidavit  cannot 

of  right,  upon  affidavits  denying  the  ex-  be  controverted  by  the  adverse  party, 

istence  of  such  prejudice  and  local  influ-  Whelan  v.  New  York  etc.  R.  Co  ,  35 

ence,  compel  the  court  to  reconsider  its  f'cd.  Rep.  849;  Huskins  v.  Cincinnati 

finding  on  the  question.      Carpenter  v,  etc-  ^-  Co.,  37  Fed.  Rep.  504;   Cooper 

Milwaukee  etc.  R.  Co.,  47  Fed.  Rep.  «•  Richmond  etc.  R.  Co.,  42  Fed.  Rep. 

r^q,  697;  Brodhead  v.  Shoemaker,  44  Fed. 

See  also  Adelbert    College  of  West-  Rep-  5*^- 
em  Reserve   University  v,  Toledo  etc.  And  in  others  that  they  may  be  con- 
R.  Co.,  47  Fed.  Rep.  836.      See  also  troverted,  and  that  the  court  may  re- 
Taylor  Co.  Ct.  V.  Baltimore  etc.  R.  Co.,  ceive  evidence  on  the  questions  involved 

35  Fed.  Riep.  161 ;  Contra,  Fisk  v,  Hena-  in  the  form  of  affidavits,  depositions,  or 
rie,  32  Fed.  Rep.  417;  35  Fed.  Rep.  230;  oral  testimony.  Short  r.  Chicago  etc. 
Hills  V.  Richmond,  33  Fed.  Rep.  81.  R.  Co.,  34  Fed.  Rep.  225;   Malonc  v, 

8.  Whelan  v.  New  York  etc.  R.  Co.,  Richmond  etc.  R.  Co.,  35  Fed.   Rep. 

35  Fed.  Rep.  849;  Cooper  v,  Richmond  625;  Southworth  v,  Reid,  36  Fed.  Rep. 

etc.  R.  Co.,  42  Fed.  Rep.  697.    But  see  451;  Dennison  v.  Brown,  30  Fed.  Rep. 

Malone  v.  Kichmond  etc.  R.  Co.,  35  535. 

Fed.  Rep.  625.  jfn  Carson  etc.  Lumber  Co.  v.  Holtz- 

4.   Ex  parte  Pennsylvania   Co.,  137  claw,  39  Fed.  Rep.  578,  it  was  held  that 

U.  S.  451;  Gold  worthy  v.  Chicago  etc.  three  days*  notice  to  the  adverse  part/ 

R.  Co.,  38  Fed.    Rep.    769;     Amy  v,  did  not  give  him  a  reasonable  oppor- 

Manning,  38  Fed.   Rep.  868;  Walcott  tunity  to   contest  defendant's   allega- 

('.  Watson,  46  Fed.  Rep.  529.  tions. 
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on  the  ground  of  prejudice  or  local  influence.*  This  clause  of 
the  act  of  1887  does  not  authorize  the  removal  of  a  cause  to 
which  an  alien  is  a  party .^ 

8.  Federal  Qneition. — The  Acts  of  1875  and  1887  both  provide 
for  the  removal  of  suits  of  a  civil  nature,  at  law  or  in  equity, 
arising  under  the  constitution  or  laws  of  th£  United  States,  or 
treaties  made  under  their  authority.  In  the*  language  of  Chief 
Justice  Marshall,  ''a  case  in  law  or  equity  consists  of  the  right 
of  the  one  party  as  well  as  of  the  other,  and  may  truly  be  said 
to  arise  under  the  constitution  or  a  law  of  the  United  States 
whenever  its  correct  decision  depends  on  the  right  construction 
of  either/'* 

A  suit  cannot  be  removed  for  the  reason  that  during  its  pro- 
gress a  construction  of  the  constitution  or  a  law  of  the  United 
States  may  become  necessary.  It  must  actually  arise  out  of  a 
question  as  to  the  operation  or  application  of  some  provision  of 
that  constitution  or  law.^     But  the  fact  that  other  questions  not 

1.  Ex  farie  Pennsylvania  Co.,  137  stition  or  laws  of  the  United  States  and 

U.  S.  451 ;  Carson  etc.  Lumber  Co.   v,  sustained  by  the  opposite  construction, 

Holtzclaw,  39  Fed.  Rep.  578;  Roraback  the  case  is  one  arising  under  the  con- 

V,  Pennsylvania  Co.,  42  Fed.  Rep.  420;  stitution  or  laws  of  the    United  States. 

Bierbowerv.  Miller  (Neb.  1890), 46  N.  Ames  v.  Kansas,  iii  U.  S.  449;  Starin 

W.  Rep.  431.  But  sec  Fales  v.  Chicago  w.  New  York,  115  U.  S.248;  Uermania 

«tc.  R.  Co.,  33  Fed.  Rep.  673;  Huskins  Ins.  Co.  v,  Wisconsin,  119  U.  S.  473. 
V,  Cincinnati  etc.  R.  Co.,  37  Fed.  Rep.        The  following  cases  have  been  held 

504.     Contra^  McDermott  v.  Chicago  to  be  removable  as  arising  under  the 

etc.  R.  Co.,  38Fed.  Rep.  529;  Frishman  constitution  or  laws  of    the    United 

V.  Insurance  Co.,  41  Fed.  Rep.  449.  States : 

For  the  nature  of  the  prejudice  and        A     suit     involving     the     question 

local  influence  referred  to  by  the  act  of  whether  a  State  law  impaired  the  obli- 

1887,  see  Neale  v.  Foster,  31  Fed.  Rep.  gation  of  a  contract.    Smith  v.  Green > 

53;  Dennison  v.  Brown,  30  Fed.   Rep.  how,  109  U.  S.  669;  People  r.  Chicago 

535.  etc.  R.  Co.,  16  Fed.  Rep.  706 ;  People 

S.  Cohn  V.  Louisville  etc.  R.  Co.,  39  o.  Illinois  Cent.  R.  Co.,  16  Fed.  Rep. 

Fed.  Rep.  237.  881 ;   Illinois  v.  Illinois  Cent.  R.  Co^ 

8.  Cohens  t;.  Virginia,  6  Wheat.  (U.  33  Fed.   Rep.  721.    But  a  proceeding 

S.)  379;  see  also  Tennessee    v,  Davis,  by  a  State  to  forfeit  a  franchise  cannot 

100  U.  S.  257;  New  Orleans  etc.  R.  Co.  be  removed  on  the  ground  that  it  im- 

M,  Mississippi,  102  U.  S.  135;  Van   Al-  pairs  the  obligation  of  a  contract,  the 

len  V.  Atchison  etc.  R.  Co.,  i  McCrary  prohibition  in  the  constitution  being 

<U.   S.)  598;   Trafton  v,  Mongues,   4  that  no   State  shall  pass  any  law  im- 

Sawy.  (U.  S.)  178;  McFadden  v,  Rob-  pairing  the    obligation    of    contracts, 

inson,  32  Fed.    Rep.    10;    Willard    v.  Com.  v,  Louisville  Bridge  Co.,  41  Fed. 

Mueller,   23  Fed.  Rep.  309;    New  Or-  Rep.  341. 
leans  v,  Seixas,  35  La.  Ann.  36.  An  action  of  trespass  in  which  the 

4.  Gold  Washing  etc.  Co.  v,  Keyes,  defendant  justifies  under  the  authority 

96  U.  S.  199;  Carson  v,  Dunham,   131  of  a  court  or  law  of  the  United  States. 

U.  S.  421;  towa  v»  Chicago  etc.  R.  Co.  Houser  v,  Clayton,  3  Woods  (U.   S.) 

33  Fed.  Rep.  391 ;   Fitzgerald   v.    Mis-  373. 

souri  Pac.  R.  Co.,  45   Fed.   Rep.  813;        A  suit  involving  the  construction  of 

Illinois  Cent.  R.  Co.  v.  Chicago  etc.  the  National  Bankruptcy  act.    Connor 

R.  Co.,  133  111.473.  ^-  Scott,  4  Din.  (U.  S.)  343.    See  also 

When  it  appears  in  a  suit  that  some  Payson  v.  Dietz,  3  Dill.  (U.  S.)  404. 
right,  title,  privilege  or    immunity  on        An  action  against  an  interstate  car- 

which  recovery   depends    will   be    de-  rier  of  goods  for  damages  caused  by 

feated  by  one  construction  of  the  con-  unjust  discriminations   and   excessiTe 
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charges,  in  which   the  defendant  sets  ton,   4  Woods   (U.   S.)  383;  Ellis    v. 

iip  a  defense  based  on  the  interstate  Norton,  16   Fed.  Rep.  4;   McKee  v. 

commerce    law.    Lowry    v,    Chicago  Brooks,  64  Tex.  355. 

etc.  R.  Co.,  46  Fed.  Rep.  83.  But  a  suit  against  a   United   States 

A  suit  involving    the    validity    or  marshal  for  damages  for  a' seizure  of 

operation   of  a   patent   issued  by  the  goods  under  an  attachment  which  did 

land  department  of  the  United  States,  not  authorize  the  seizure,  was  held  not 

Mitchell     r.     Smale,   140    U.  S.    406.  to  be  removable  in  McKee  v.  Coffin^ 

Frank  Gold  etc.  Min.  Co.  v,  Larimer  66  Tex.  304. 

Min.  etc.  Co.,  2  McCrary  (U.  S.)  138;  An  appeal  by  a  national  bank  from 
Miller  zk  Wattier,  24  red.  Rep.  49.  an  assessment  of  taxes,  the  rule  of  tax- 
See  also  Kenyon  v.  Squire,  i  Wash.  9.  ation  applicable  to  national  banks   be- 

An  ejectment  suit  in  which  both  ing  prescribed  bv  Federal  statute, 
parties  claim  under  deeds  from  a  Richards  v.  Rock  kapids,  72  Iowa  77* 
trustee  holding  the  legal  title  to  a  A  suit  by  a  collector  of  internal  rev- 
town  site  under  a  United  States  stat-  enue  against  the  deputy  collector  on 
ute,  and  both  claim  to  be  cestuis  que  his  official  bond.  Orner  v.  Saunders^ 
trustent  under  that  statute.  Dunton  3  Dill.  (U.  S.)  284.  See  also  a  case 
V.  Muth,  45  Fed.  Rep.  390.  arising  under   Rev.  Sts.  U.   S.,  ^  4898, 

A  suit  to  set  aside  a  sale  made  under  American    Solid    Leather    Button    t'« 

a  decree  of  a  federal  court.    Johnson  Empire  State  Nail  Co ,  47   Fed.   Rep. 

V,  New  Orleans  Nat,  Banking  Assoc,  741. 

33  La.  Ann.  479.  The  following  cases  have  hccn  held 

A  suit  against  receivers  appointed  not  to  be  removable  as  arising  under 

by  a  federal  court.     Evans  z\  Dilling-  the  constitution  or  laws  of  the  United 

ham,  43  Fed.  Rep.  177;  Sowles  r.  First  States: 

Nat.   Bank,   43   Fed.    Rep.  700.      See  A  suit  on  a  judgment  recovered  in  a 

also  Sowles  v.  Witters,  46  Fed.  Rep.  Federal    court.       Provident    Sav.    L. 

513.  Assur.  Soc.  V,   Ford,  114   U.   S.  635; 

A  suit  by  or  against  a  corporation  Carson  r.  Dunham,  i2x  U.  S.  421. 

created  by  act  of  Congress.     Osborn  v.  A  suit  to  recover  taxes  which   had 

Bank  of  U.  S.,  9  Wheat.  (U.  S.)  738;  been    declared    invalid    by  a   Federal 

Ames  V,  Kansas,  iii  U.  S.  449;  Pacific  court.     Berger  v.  Douglas  Co.,  2  Mc- 

Railroad  Removal  Cases,  115  U.  S.  i ;  Crary  (U.S.)  483. 

Union   Pacific   R.  Co.  v.  McComb,  i  A  proceeding  under  a   State   statute 

Fed.  Rep.  799;  68  How.  Pr.  (N.  Y.)  providing    a     mode     of    determining 

478 ;  Cruikshank  v.  Fourth  Nat  Bank,  whether  coupons  tendered  in  payment 

16  Fed.  Rep.  888;  Allen  v.  Texas  Pac.  of  taxes  are  valid  obligations  of  the 

R.  Co.,  25    Fed.   Rep.    513.     Contra^  State.     Stewart  v,  Virginia,  117  U.  S. 

Pettilon  V.  Noble,  7  Biss.  (U.  S.)  449;  612;  Jones  v.  Com.,  25  Fed.  Rep.  666. 

Wilder  v.  Union  Nat.  Bank,  9  Biss.  ( U.  A    suit    in  which    plaintiff  claims 

S.)  178;  Myers  v.  Union  Pac.  R.  Co.,  title  to  bind  under  a  sale  by  a  United 

16  Fed.  Rep.  292;  Union  Pac.   R.  Co.  States  marshal    on  fieri  facias^    but 

V.  Dyche,  31  Kan.  120.  which  does  not  bring  in  question   the 

Since  the  act  of  Congress  of  July  validity  of  the  judgment,  sale,  or  other 

1 2th,  1882,  providing  that  the  jurisdic-  proceedings.    Gay  v,  Lyons,  3  Wood* 

tion   of  suits  by  or  against    national  (U.  S.)  56. 

banks  shall  be  the  same    as  that  of  A  suit  in  regard  to  the  title  to  land 

suits  by  or  against  other  banks  at  the  derived  originally  under  an  act  of  Con- 

same  place,  a  suit  to  which  a  national  gress,  but  not  involving  the  validity  or 

bank  is  a  party  cannot  be  removed  as  effect  of  the  act.     Romie  v.  Casanova^ 

a    suit    arising    under    a  law  of   the  ox  U.  S.  379;  McStay  v.  Friedman,  92 

United  States  on  the  ground  that  it  is  U.    S.   723;    Traflon    v.    Mongues,   4 

by  or  against  a  corporation  created  by  Sawy.  (U.  S.)  178. 

act  of  Congress.      Leather  Mamifac-  An  action  in  the  nature  of  quo  war- 

turers'  Nat.  Bank  v.  Cooper,  120  U.  S.  ranto  to  determine  the  title  of  electors 

778.  of  president  and  vice-president  to  their 

A  suit  against  a  United  States  mar*  ofl^ces.  State  v.  Bowen,  8  S.  Car.  382. 
shal  for  damages  for  the  seizure  of  A  suit  against  a  United  States  mar- 
goods  under  authority  of  a  writ  issued  shal  by  his  deputy  for  fees  claimed  to 
by  a  federal  court.  Feibelman  v.  be  due  him.  Upham  v.  Scoville,  40 
Packark,  109  U.  S.  421 ;  Bock  v.  Per-  Ark.  170. 
kins,  139  U.  S.  628;  Lawrence  v.  Nor-  For  other  cases  in  which  it  was  held 
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arising  under  the  constitution  or  laws  of  the  United  States  are 
also  involved  in  the  suit,  will  not  prevent  its  removal.*  The 
fact  that  there  is  a  controversy  arising  under  the  Constitution  or 
laws  of  the  United  States  which  must  be  decided  before  the  suit 

can  be  terminated  must  appear  from  the  record  ;*  and,  finally,  in 
order  that  a  cause  may  be  removed  on  the  ground  that  a  Federal 

that  no  federal  question  was  raised  by  vested  in  the  business  of  such  manufac- 

the  special  facts  involved,  see  Hoadley  ture  and  sale  was  not  in  conflict  with 

7'.  San  Francisco,  94   U.  S.  4 ;  Dubuc-  the  constitution  of  the  United  States, 

let  V,  Louisiana,   103   U.   S.  5S0;  Al-  Meegler  v.  Kansas,  123  U.  S.  623. 

bright  V.  Teas,  106  U.  S.  613;  Chicago  It  follows  that   suits  brought  under 

etc.  R.  Co.  V,  Wiggins  Ferrj  Co.,  108  such   laws   to  restrain   the  defendants 

U.S.  iS;  Central  R.  Co.  z;.  Mills,  113  from  violating  their  provisions  cannot 

U.  S.  249;  Starin  v.  New   York,   115  be  removed  on  the  ground  that  the  de- 

U.  S.  248;  Rand  v.  Walker,  117  U.  S.  fendants  are  deprived  of  their  property 

340;  Gibbs  V,  Crandall,  120  U.  S.  105;  or  that  the  value  of  their   property   is 

Tehan   t\  First    Nat.    Bank,  39  Fed.  Impaired   without    due   compensation. 

Rep.  577.  Drake  v.  Kaiser,  73  Iowa  703;  Dickin- 

An  application  for  a  mandamus  bjr  a  son  v,   Heeb  Brewing    Co.,    73  Iowa 

commission    appointed    to     abolish  a  703. 

grade    crossing  to    compel   a  railroad  Before    the    above   decision    of  the 

company  to  obey  its  order  changing  the  United  States  supreme  court  such  suits 

location  of  its  tracks,  was  held   not  to  were  held  to  be  removable  in  State  v, 

be  removable  as  arising  under  the  con-  Walruif.  26  Fed.  Rep.  178;    Kessinger 

stitution    of    the    United    States,    the  v,  Hinkhouse,  27  Fed.  Rep.  883;  Mahin 

changes  ordered  being  within  the  police  f.  Pfeiifer,  37  Fed.  Rep.  892.     Contra^ 

power  of  the  State.     Woodruif  v.  New  Lemen  v,  Wagner,  68  Iowa  660;  Judge 

York  etc.  R.  Co.,  59  Conn.  63.  v,  Arlen,  71  Iowa  186. 

A  suit  is  not  removable  for  the  reason  A  Federal  question  cannot  be  raised 

that  it  involves  questions  of  law  which  by  an  answer  which  is  bad  in  substance 

have  been  decided  by  the  Federal  courts  as  an  answer.    Fitzgerald   v,  Missouri 

in  other  suits.    Leather  Manufacturers'  Pac  R.Co.,  45  Fed.  Rep.  812.  See  also 

Nat.  Bank  v.  Cooper,  120  U.  S.  778.  Rothschild  v.  Matthews,  22  Fed.   Rep. 

The  questions  whether  a  State  has  6. 

power  to  tax  the  franchise  of  a  corpora-  A  suit  arising  under  the  Constitution 

tion  derived  from  acts  of  Congress,  and  or  laws  of  the  United  States  can  be  re- 

whether  a  statute  under  which  a  rail-  moved  only  on   the  petition   of  all  the 

road  corporation   is  subjected  to  taxa-  defendants.     Mayor  of  N.  Y.  v.   Inde- 

tion  without  deduction  of  its  mortgage  pendent  Steamboat  Co.,  31   Fed.  Rep. 

incumbrances,  while  in  the  valuation  of  593. 

the  property  of  other  corporations  and  1.  Mayor  etc.  of  Nashville  v.  Cooper, 

of  individuals  mortgage   incumbrances  6  Wall.  (U.  S.)  247;  Connor  v,   Scott, 

are  deducted,  is  repugnant  to  the  14th  4  Dill.  (U.  S.)   243;    Western    Union 

amendment    to   the    constitution,  are  Tel.  Co.  v.  National  Tel.  Co.,   19   Fed. 

questions   arising   under  the   constitu-  Rep.  561. 

tion  and  laws  of  the  United  States,  and  2.  Little  York   Gold    Washing  etc. 

authorize  the  removal  of  the    suit  in  Co.  v,  Keyes^  96  U.  S.   199;    Germania 

which  they  were  raised.     Southern  Pac.  Ins.  Co.  v.  Wisconsin,  119  U.   S.  473; 

R.  Co.  V.  California,  iiU.  S.  109.  Con-  Gibbs   v,   Crandall,    120    U.    S.    105; 

/rrr,  People  ^^  Southern  Pac.  R.  Co.,  65  Wilder  r.    Union     National    Bank,    9 

Cal.  553.  Biss.  (U.  S.)  ^78;  Trafton  v.  Nongues, 

When  a  proposition  has  once  been  de-  4  Sawy.  (U.   S.)    178;    McFadden    v, 

cided  by    the  Supreme    court  of   the  Robinson,  23  Fed.  Rep.   10;    Hamble- 

United    States,  it   can  no    longer  be  ton  t;.  Duham,  22  Fed.  Rep.  465;  Iowa 

treated  as  a  Federal  question.    Kansas  v,  Chicago  etc.  R.    Co.,   33   Fed.  Rep. 

V.  Bradley,  21  Fed.  Rep.  289.  391;  Austin   v,  Gagan,   39  Fed.   Rep. 

The  Supreme  court  having  decided  626;  McLane  v,  Leicht,  69  Iowa  401. 

that  a   law    prohibiting  the  manufac-  It  is   not    enough    that    the    record 

ture  and  sale  of  intoxicating  liquors  in  shows  that  if  certain  conditions  of  fact 

a  State  where   property   has   been   in-  were  made  to  appear  a   Federal  ques* 
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question  is  involved,  the  petition  or  pleadings  must  staX^  facts 
showing  that  such  a  question  is  involved.* 

9.  Time  of  Making  Applioation  for  BemovaL — The  12th  section  of 
the  Judiciary  Act  required  the  defendant  to  file  his  petition  for 
removal  in  the  State  court  at  the  time  he  entered  his  appearance. 
If  he  submitted  himself  to  the  jurisdiction  of  the  court  without 
filing  a  petition  he  was  held  to  have  waived  the  right  to  re- 
move the  cause,*  and  the  State  court  could  not  restore  it  by 
allowing  an  appearance  to  be  entered  or  the  petition  to  be  filed 
nunc  pro  tunc^  The  act  of  July  27,  1866,  provided  that  the 
application  for  removal  must  be  made  '^  before  the  trial  or  final 
hearing''  of  the  case;  in  the  act  of  March  2,  1867,  the  language 
used  was  ''  before  the  final  hearing  or  trial."  There  was  some 
difference  of  judicial  opinion  as  to  whether  the  same  con- 
struction was  to  be  put  on  these  two  expressions,^  but  when  the 
acts  were  incorporated  in  the  Revised  Statutes  (§  639,  subdivi- 
sions 2  and  3)  the  language  of  the  earlier  act  was  adopted  in  both 
clauses. 

The  word  "  trial "  refers  to  actions  at  law,  and  "  hearing "  to 
equity  suits.* 

Under  these  acts  a  petition  for  removal  was  seasonable  if  filed 
after  a  trial  had  been  had  and  a  motion  for  a  new  trial  granted,^ 

tion  might  arise.    Iowa  v.  Chicago  etc.  the  other  side  was  held   not  to  be   an 

R*  Co.,  33  Fed.  Rep.  391.  appearance  in  Chatham  Nat.  Bank   tr. 

1.  Los  Angeles  Farming  etc.  Co.  v.  Merchants'  Nat.  Bank,  i  Hun  (N.  Y.) 

Hoff,  48  Fed.  Rep.  340.  702.     See  also  Norton  v,  Hajes,  4  Den. 

S.  West  V,  Aurora  City,  6  Wall.  (U.  (N.  Y.)  245.      But   sec    Livingston    v. 

S.)    139;    Ward   v,   Arredondo,   Paine  Gibbons,  4  Johns.   Ch.  (N.  Y.)  94. 

(U.  S.)4Xo;  Johnson  v.  Monell,  Woolw.  It  was  not  necessary  that  all  the  de- 

(U.  S.)    390;     Kingsbury     v.    Kings-  fendants  should  apply  for  removal    at 

bury,  3  Biss.  (U.  S.)  60;  Savings  Bank  the  same  time,  but  when  part  had  ap- 

V.  Benton,  2  Mete.  (Ky.)  240;  Crane  v.  peared  and  filed  petitions  for  remoTsl 

Reeder,  28  Mich.  527;  15  Am.  Rep.  223;  .  the  others  could  not  enter  an  original 

Davis  V,  Cook,  9  Nev.  134;  Robinson  appearance    in     the     Federal     court. 

V.  Potter,  43  N.  H.  188;  Livingston   r.  Ward    v,    Arredondo,   Paine  \\j.  S.) 

Gibbons,  4  Johns.  Ch.  (N.  Y.)  94.  410;    Field   v,  Lownsdale,  Deady  (U. 

8.  Ward  v.  Arredondo,    Paine    (U.  S.)  288. 

S.)  4x0;  Gibson  v.  Johnson,  Pet.   (C.  4.  Home  L.  Ins.  Co.    v.    Dunn,    19 

C.)  44.     Contra^  Gelston  v.  Jfohnson,  3  Wall.  (U.  S.)  214;  Hall  v,   Ricketts,  9 

N.J.  L.  207.  6ush  (Ky.)  366;    Galpin  v.  Critchlow, 

Appearance. — The  filing  of  a  petition  112  Mass.  339;  17  Am.  Rep.  176;  Home 

for  removal   was  a  sufficient  appear-  L.  Ins.  Co.  v,  Dunn,   20    Ohio  St.  175; 

ance,  and  defendant  was  not  in  default  Continental  Ins.  Co.  v,  Kasey^27  Gratt. 

for  not  answering  in  the    State    court.  (Va.)  216. 

La  Morthe  Mfg.  Co.  v.  National  Tube  6.  Vannevar  v.  Bryant,  2X  Wall.  (U. 

Works  Co.,    15  Blatchf.  (U.   S.)    432;  S.)  41:  Waggenerv.  Cheek,  2  Dill.  (U. 

Sweeney  v,  CofUn,  i  Dill.  (U.  S.)    73;  S.^  560;  Minnett  v.  Milwaukee  etc.  R. 

Webster  v,  Crother,    1    Dill.    (U.    S.)  Co.,  3  Dill.  (U.  S.)46o:  Bryant  v.  Rich, 

30X.  106  Mass.  180,  8  Am.  Rep. 3x1. 

The  filing  of  an  agreement  or  plead-  6.  Home  L.  Ins.  Co.  v,  Dunn,  19 
ing  by  the  defendant  and  his  making  Wall.  (U.  S.)  214;  Schraeder  M in.  etc. 
«n  application  thereon,  was  also  held  Co.  t^.  Packer,  129  U.S.  688;  Dart  v. 
to  be  an  appearance.  Pugsley  v.  Freed*  McKinney,9  Blatchf.  ( U.  S.)  359 ;  John- 
man's  Sav.  Bank,  2  Tenn.  Ch.  130.  son  v,  Monell,    Woolw.    (U.   S.)  390; 

But  giving  ootice  of  appearance  to  Minnett  v,  Milwaukee  etc.    R.    Co.,  5 
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or  after  one  or  more  trials  in  which  the  judgment  had  been 
reversed  by  the  appellate  court  and  a  new  trial  ordered,^  or  in 
which  the  jury  had  disagreed  ;^  but  not  if  filed  while  the  motion 
for  a  new  trial  was  pending  or  while  the  case  was  pending  in  the 
appellate  court.  The  right  to  a  new  trial  must  be  perfected  before 
the  petition  was  filed.*  The  petition  must  be  filed  before  the 
trial  or  final  hearing  actually  began.^ 

The  act  of  March  3,  1875,  provided  that  the  petition  for  removal 
must  be  filed  before  or  at  the  term  at  which  the  cause  could  first 
be  tried  and  before  the  trial  thereof.  This  was  held  to  mean  the 
first  term  at  which,  under  the  laws  of  the  State,  a  right  to  trial 
existed,  and  not  the  first  term  at  which  the  case  was  actually 
reached  on  the  docket  or  at  which  the  court  or  the  parties  were 
ready  for  trial.^    A  petition  was  seasonable  if   filed  at  the  first 

Dill.  (U.  S.)  460.    Contra^   Whittier  v,  accordance  with  its  decree,  it  was  too 

Harttbrd  F.  Ins.  Co.,  55  N.   H.  151 ;   20  late    to    remove  the  case.    Jifkins   v^ 

Am.  Rep.  185;    Home    L.  Ins.  Co.    v,  Sweetzer,  102  U.  S.  177. 

Dunn,  ao  Ohio  St.  175.  So  if  the  appellate  court  remanded 

1.  Baltimore  etc.  R.  Co.  v.  Bates,  1 19  the  case  with  instructions  to  enter  a  de- 

U.  S.  464;  Schraeder  Min.   etc.  Co.  v.  cree  in  accordance  with  its  decision^ 

Packer,  129  U.  S.  688;   Sims  v,  Sims,  Darst  v,  Peoria,  13  Fed.  Rep.  561;  or 

17  Blatchf.    (11.3)369;    Melendy    v.  with    instructions    to    dismiss  the  bill. 

Currier,  22 Blatchf.  (U.S.)  503;  Akerly  Bc^gs  v.  Willard,  3  Biss.  (U.   S.)   256. 

9f.  Vilafr,  3  Biss.  (U.  S.)  no;  x  Abb.  (U.  If  a  judgment  in  favor  of  several  de- 

S.)  284;  Kellogg  V.  Hughes,  3  Dill.  (U.  fendants  was  affirmed  as  to  all  but  one, 

S.)357;  Sutherland  v.  Jersey  Citj  etc.  and  as  to  him  the  case  was  remitted  for 

R.  Co.,  22  Fed.  Rep.    356;   Br^ley  v,  a  new  trial,  he  might  remove  the  case 

Hedges,  53  Iowa  c82;  Dart  v.  Walker,  on  a  petition  filed  before  the  new  trial 

4  Daly  (N.  Y.)  108.     Confroy   Hall   v.  began.    Yulee  v,  Vose,99  U.  S.  539. 

Rickettsia   Bush  (Ky.)  366;  Crane    r.  4.  Fleming    v.     Philadelphia     Fire 

Reeder,  28  Mich.    537;    15    Am.  Rep.  Assoc.,  76  Ga.  678;  Adams  Express  Co. 

223;  Chandler  v.  Coe,  56  N.  H.  184;  22  v.  Trego,  35  Md.473. 

Am.  Rep.  437;  Continental   Ins.  Co.  v.  A  hearing  before  an  auditor  whose 

Kasey,  27  Gratt.  (  Va.)  216;   Akerly  v,  report  is  to  be  used  as  evidence  at  a  later 

Vilas,  24  Wis.    165;   i    Am.  Rep.   166;  trial  before  a  court  or  jury  is  not  a  final 

Jones  V,  Foster,  61  Wis.  25.  trial,    Stone  v,  Sargent,  129  Mass.  503. 

S.  Oslx>m    r.    Osborn,  2    McCrary  See  also,  Thome  v,  Towanda  Tanning 

(U.S.)  455;   Clark  v,   Delaware  etc.  Co.,  15  Fed.  Rep,  289;  nor  is   a  report 

Canal  Co.,  11  R.  I.  36.     Contra^    Gal-  of  commissioners    to    whom  a  claim 

pin  f.  Critchlow,   112    Mass.  339;    17  against  an  estate  has  been  referred  by  a 

Am.  Rep.  176.  probate  court,    Hess  v.  Reynolds,   113 

8.  Stevenson  v,  Williams,   19  Wall.  U.  S.  73. 

(U.S.)   S72;  Vannevar  v.  Bryant,  21  In  Field  v,   Williams,   24  Fed.  Rep. 

Wall.  (U.  S.)  41 ;  Lowe  v.  Williams,  94  513,  it  was  held  that  a  hearing  on  a  de- 

U.  S.  650;  Chicago  etc.  R.  Co.  v.   Mc-  murrer  was  not  a  final  hearing  within 

Kinley,  99  U.  S.  147;  Williams  v.  Wil-  the  meaning  of  the  act  of  1867. 

liams,  24  La.  Ann.  55;  Bryant  v.  Rich,  A  suit  could  not  be  removed  after  a 

106  Mass.  180;  8  Am.  Rep.  331;  Beery  judgment  by  default  had  been  entered. 

V.  Irick,  22  Gratt.  (Va.)  484.    See  also  Rice  v.  West,  42  Md.  614. 

Waggener  v.  Cheek,  2  Dill.  (U.S.)  560;  6.  American  Bible  Soc.  v.  Grove,  loi 

Chicago  etc.  R.  Co.  v.  Minnesota  etc.  U.  S.  610;  Babbitt  v.  Clark,  103   U.  S. 

R.  Co.,  29  Fed.  Rep.  337 ;  McKinley  v,  606;  Pullman  Palace  Car  Co.  v.  Speck, 

Chicago  etc.    R.    Co.,  44    Iowa    314;  113U.  S.  87;  Gregory!'.  Hartley,  113 

Douglas  V.  Caldwell,  65  N.Car.  2^8.  U.  S.  742;  Knowlton  v.  Congress  etc. 

If  the  appellate  court,  instead   of  or-  Spring  Co.,   13  Blatchf.  (U.   S.)    170; 

dering  a  new  trial,  reversed  the  decision  Stou^  v.   Hatch,   x6  Blatchf.  (U.  S.) 

of  the  lower  court  and  merely  sent  tiie  233;  Forrest  t'.  Keeler,  17   Blatchf.  (U. 

case  to  a  roaster  to  state  accounts  in  S.)  522;  Traders*  Bank  v    TaUmadge, 
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term  after  the  issues  were  made  up,  provided  the  making  up  of 
the  issues  was  not  delayed  by  any  fault  of  the  petitioner,  and  be- 
fore trial.*  The  words  "before  the  trial  thereof"  in  the  act  of 
1875  relate  to  the  first  trial,  and  a  petition  for  removal  under  that 

:o    Blatchf.   (U.    S.)    39;    Gurnee    v.  559;  Palmer  v. Call,  4  Dill.  (U.  S.)  566; 

Brunswick  Co.,  I  Hughes  (U.   S.)  270;  Adam  t\  Pennypacker,    13    Reporter, 

Blackwetl  x>.  Braun,  4  Hughes  (U.  S.)  743;  Chrissenger  v.  Democrat,  23  Fed. 

203;  1  Fed.  Rep.  351;  Kerting  v.  Amer-  Rep.  753. 

ican  Oleograph  Co.,  11  Blss.  (U.  S.)8i;  So  if  the  court  ordered  issue  to  be 

Ames  V.  Colorado  Cent.  R.  Co.,  4  Dill,  joined  at  a  certain  time,  there  being  no 

(U.S.)  26o;Atlee  v.  Potter,  4  Dill.  (U.  statutory    provision    on    the     subject. 

S.)  559;  Murrav  r.  Holden,  i  McCrary  Van  Allen  v.  Atchison  etc.  R.  Co.,  3 

(U.  S.)  341;  riuddy  V.  Haven,  5  Cent.  Fed.  Rep.  545. 

L.  J.  66;  Xaylor  v.  Rockefeller,  6  Re-  So  where  a  rule  of  court   provided 

porter  226;  7  Cent.  L.J.  349;    Fulton  that  demurrers  should  be  disposed  of  at 

V.  Golden,  9  Cent.  L.  J.  286;  Forrest  v.  the  first  term,  and  that  the  second  term 

Edwin  Forrest  Home,  i  Fed.  Rep.  459;  should  be  the  trial  term,  a  petition  Bled 

Cramer  r.   Mack^  20  Blatchf.  (U.  S.)  at  the  second  term   was  held  to  be  in 

479;  12  Fed.  Rep.  803;  Badger  v,  Mul-  time  though  there  had  been  a  hearing 

ville,  22  Fed.  Rep.  257;  Malley  v.  Fire-  on  the  demurrer  and  the  demurrer  had 

men's   Fund  Ins.  Co.,   51    Conn.  486;  been  overruled.    Hone  v.  Dillon,     29 

Chicago  etc.  R.  Co.  v.  Welch,  44  Iowa  Fed.  Rep.  465. 

665;  Hebert  v.   Lefevre,  31  La.  Ann.  But  where  the  filing  of  the  answer 

363  ;  New  York  Warehouse  etc.  Co.  v.  or  the  trial  of  the  case  was  postponed 

Loomis,  122  Mass.  431 ;  Clark  v.  Child,  bj  agreement  10*8  term  later  than  the 

1^5  Mass.  344;  School  District  No.  6  v.  first  at  which  a  trial  might  have  been 

Aetna  Ins.  Co.,  66  Me.  370;  Preston  v,  had  this  did  not  extend  the  time  for 

Travellers*  Ins.  Co..  58  N.  H.  76;  Steb-  filing  a  petition  for  removal.     Pullman 

bins  V,  Lancashire  Ins.  Co.,  59  N.  H.  Palace  Car  Co.  v.  Speck,  113  U.  S.  84; 

414;  Wanner  V.  Sisson,  28  N.   J.   Eq.  Stough  7'.  Hatch,  16  Blatcnf.  (U.S.) 

117;  Kennedv  v,  Ehlen,  31  W.  Va.  540;  233;   Scott  v.  Clinton  etc.  R.  Co.,  6 

Eldred  v.  Becker,  60  Wis.  43.     See  also  Biss.  (U.  S.)  529;  Johnson  v.  Johnson, 

IVttilon  V.  Noble,  7  Biss.  (U.  S.)  449.  13  Fed.  Rep.  193;  Wilkinson  r.  Dela* 

In  Aldridge  v.  Crouch,  11  Biss.  (U.  ware  etc.  R.  Co.,  25  Fed.  Rep.  561,  and 

S.)  180,  it  was  held  that  it  must  appear  if  at  the  first  term  at  which  the  case 

affirmatively  on  the  record  or  be  shown  could  be  tried  the  defendant  demurred 

by  the  petition  that  the  case  could  not  and  a  decision  on  the  demurer  was  not 

have  been  tried  at  a  term  of  the  State  rendered   until   the  next  term,  it  was 

court  before  the  application  for  removal  then    too    late    to    rempve    the  case, 

was  made.  Murray  v.  Holden,  3  Fed.  R^p.  740. 

1.  Carson  v,  Hyatt,   118  U.  S.  279;  But  in    Feibleman   r.  Edmonds,  69 

Hunter  r.  Royal  Canadian  Ins.  Co.,  3  Tex.    334,    the    defendant    moved    to 

Hughes   (U.  S.)  234;  Scott  v.  Clinton  quash  the  service  at  the  return  term, 

etc.  R.  Co.,  6  Biss.   (U.  S.)  529;  Mc-  the  record  did    not    show   that    this 

Cullough  V,  Sterling  School  Furniture  motion   was   acted    on    but    leave    to 

Co.,    4    Dill.    (U.  S.)   563;   Michigan  amend  the  return  was  granted.     De- 

Ccnt.  R.  Co.  r.  Andes  Ins.  Co.,  9  Chic,  fendant  then  at  the  same  term  moved 

Leg.  34;  Whitehouse  v.  Continental  F.  to  dismiss  for  want  of  jurisdiction,  and 

Ins.  Co.,  2  Fed.  Rep.  498;   Wheeler  v,  the  case  went  over  to  the  next  term 

Liverpool  etc.  Ins.  Co.,   8  Fed.   Rep.  with    these    motions   pending.     The 

196;  60  N.  H.  456;   Public  Grain  etc.  court  then  overruled  the   motion    to 

Exchange  r.  Western  Union  Tel.   Co.,*  dismiss  and  defendant  filed  a  petition 

16  Fed.  Rep.  289;  Winberg  t*.  Berkeley  for  removal  which  was  held  to  be  in 

Co.  Railwav  &  Lumber    Co.,  29  Fed.  time. 

Rep.   721;   bunton   v.  Muth,  45    Fed.  If  the   first  term  at  which  a  case 

Rep.  390;  Flags  v.  Walker,  109  111.  494.  might  be'  tried   occurs  during  a  time 

If  a  statute  of  the  State  prescribed  the  when  the  case  is  stayed  by  order  of 
time  at  which  an  action  should  be  tried,  the  court,  a  petition  K>r  removal  filed 
a  petition  filed  at  that  term  was  season-  at  the  next  term  was  held  to  be  season- 
able.    Atlee  V.  Potter,  4  Dill.  (U.  S.)  able  in   Warner  v.   Pennsylvania  R. 
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act  filed  after  a  judgment  had  been  reversed  and  a  new  trial 
ordered  was  too  late.*  A  hearing  on  a  demurrer  based  on  the 
ground  that  the  bill  of  complaint  did  not  state  facts  sufficient 
to  entitle  the  plaintiff  to  the  relief  prayed  for  was  held  to  be  a 
trial.^  As  under  the  previous  statutes,  the  petition  must  be  filed 
before  the  trial  actually  began.^ 

Co.,  13  Blatchf.  (U.  S.)  231.     Contra,  plead,  he  might  remove  the  case.   Har- 

Warner    7'.    Pennsylvania    R.   Co.,   6  ter  v.  Kemochan,  103  U.  S.  563;  Smith 

Hun  (N.  Y.)  167;  Bright  v.  Milwau-  v.  Life  Association  of  America,  76  Va. 

kee  etc.  R.  Co.,  i  Abb.  N.  Cas.  (N.  Y.)  380. 

14.  Where  there  had  been  a  judgment  as 

And   if  the  term  at  which  a  case  to  part  of  the  defendants  but  not  as  to 

might  have  been  tried  was  not  held  a  the  others,  the  latter  could  not  remove 

petition   presented   at   the  next  term  the  suit,  for  onlv  the  entire  suit  could 

was  in  time.     Livingston  v.  Frick,  76  be  removed.     Mooney    v.   Agnew,    a* 

Ga.  839.  McCrary  (U.  S.)  89. 

The   filing  of  amendments   raising  A  petition  to  remove  a  cause  in  case 

new  issues,  or  the  appearance  of  new  a  certain  motion  is  not  allowed  and  a 

parties  who  were  represented  by  pre-  certain  plea  is  not  sustained  is  not  a 

vious  parties,  after  the  first  term   at  valid  application  under  the  act  of  1S75, 

which  the  case  might  have  been  tried,  and  if  such  a  petition  is  filed  seasonably, 

did   not   revive  the   right  to   remove  but  not  actually  pressed  until  after  trial 

under  the  act  of  1S75.     Edrington   v,  it  should  not  be  granted.     Manning  v, 

Jefferson,  iii   U.  S.  770;   Phcenix  L.  Amy,  140  U.  S.  137. 

Ins  Co.  T'.  ,Walrath,  117  U.  S.  365.  2.  Alley  v.   Nott,    iii     U.    S.    472; 

The  petition  might  be  filed  at  any  Scharff  v.  Levy,  112  U.  S.  711;  Greg- 
time  before  the  final  adjournment  of  ory  v.  Hartley,  113  U.  S.  742;  Laidfy 
the  trial  term.  Steiner  7',  Mathewson,  t;.  Huntington,  X2X  U.  S.  179;  Boyd  v, 
77  Ga.  657.  Gill,  21  Blatchf.  (U.  S.)  543;  Wilson  v^ 

But  where  the  defendant  removed  Rock  Island  Paper  Co.,  20   Fed.  Rep. 

the  suit  into  another  county,  his  peti-  705;  St.  Louis  etc.  R.  Co.  v.  Weaver, 

tion    for     removal    into     the    United  35  Kan.  412;  Miller  t;.   Kent,  60    How. 

States  court,  filed  there,  was  held  to  be  Pr.   (  N.   Y.)  451.     Contra,   Miller   v. 

too  late  after  the  adjournment  of  the  Tobin,    18  Fed.   Rep.  609,  but  not  a 

first  term  at  which   the  case   might  hearing  on  a  demurrer  which  did  not 

have  been  tried  in  the  county  where  it  involve  the  merits  of  the  case.     Lewis 

was    originally    brought.      Baltimore  v,  Smj'the,  2  Woods   (U.  S.)  117;  nor 

etc.  R.  Co.  V.  Burns,   124  U.  S.  165;  the  issuing  of  a  temporary  injunction 

First  Nat.  Bank  v.  Conway,  67  Wis.  or    the  appointment    of  'a     receiver. 

210.  Franklin  v.  Wolf,  78  Ga.  446. 

1.  Holland  r.  Chambers,  no  U.  S.  8.  It  was  too  late  to  apply  for  a  re- 

59;  Core  V,  Vinal,  117  U.  S.  347;  New-  moval  after  the  case  had  been  called  for 

decker  v.  Rosenbaum,  10  Blatchf.  (U.  trial,  and  the  pleadings  had  been  read, 

S.)   35;    Young  V.  Andes  Ins.  Co.,  i  Lewis  r.  Smythe,  2  Woods  (U.  S.)  117; 

Flipp.  (U.  S.)  599.  or  after  the  plaintiff  had  answered  that 

A  petition  filed  after  trial  and  verdict  he  was  ready.  Watt  v.  White,  46  Tex. 

subject  to  a  demurrer  to  the  evidence  338 ;    but   not  if,  when   the  case  was 

was  too   late.     Bank   of  Maysville   v.  called,  the  pleadings  were  not  in  a  con- 

Claypool,  120  U.  S.  268.  dition  for  trial.    Maloy  v,  Duden,  25 

So   was  a  petition   filed  ailer  a  de-  Fed.  Rep.  673. 

fault  had   been  entered   and   before  it  In  St.  Anthony  Falls  Water  Power 

had  been  set  aside.     McCallon  v.  Wa-  Co.  v.  King  Bridge  Wrought  Iron  Co., 

terman,  i  Flipp.  (U.  S.)  651;  Berrian  v.  23  Minn.  106,  it  was  held  that  a  petition 

Chetwood,  9  Fed.  Rep.  678 ;  Bright  v.  filed  after  the  jury  was  called,  was  too 

Milwaukee    etc.   R.    Co.,   i    Abb.   N.  late,  that  being  part  of  the  trial. 

Cas.  (N.  Y.)  14.  Where  a  State  statute  provided  that 

But  where  service  was  made  by  pub-  an  equity  suit  should  not  be  ready  for 

licatlon  and  judgment  obtained,  if^  the  trial  until  ^pro  confesso  had  been  taken 

plaintiff  then   appeared   and   the  case  against  a  defendant  who  failed  to  ap- 

was  re-opened  and  he  was  allowed  to  pear,  a  petition  for  removal  filed  before 
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Under  the  act  of  March  3,  1887,  a  suit  may  be  removed  on  the 
ground  of  prejudice  or  local  influence  at  any  time  "  before  the 
trial  thereof,"*  but  in  all  other  cases  the  party  entitled  to  removal 
must  file  his  petition  in  the  State  court  "  at  the  time  or  any  time 

before  the  defendant  is  required  by  the  laws  of  the  State  or  the 
rules  of  the  State  court  in  which  such  suit  is  brought  to  answer 
or  plead  to  the  declaration  or  complaint  of  the  plaintiff."*     A 

that  was  done,  was  held  to  be  in  time  Co.,  i  Fiipp.  (U.  S.)  599;  State  v.  Mer- 

in  Deford  v.  Mehaffj,  13  Fed.  Rep.  481.  ritt,  i  McCrar_y  (U.S.)  6^.     Sec  also, 

It  was  not  necessary  that  the  defendant  Shirley  v,  Waco  Tap  R.  Co.,  4  Woods 

should  have  answered  in  order  that  a  (U.  S.)  41  x. 

case  might  be  removed  under  the  act  of  1.  This  was  held  to  mean  before  the 

1875;    where  a  suit  has  been  brought,  beginning  of  the  first  trial  on  the  merits 

'  and   the  defendant  has  appeared,  the  in  Lookout  Mountain  R.  Co.  v.  Hous- 

court  will  presume  that  a  controversy  ton,  32   Fed.  Rep.  711,  and    Davis  9. 

exists.     Hodson  r.  Lake  Shore  etc.  R.  Chicago  etc.  R.  Co.,  47  Fed.  Rep.  307; 

Co.,  13  Reporter  41 ;  Bailey  v,  A  men-  but  a  petition  filed  after  a  trial  in  which 

can  Central  Ins. Co.,  2  McCrary  (U.  S.)  the  jury  disagreed  or  the  verdict  was 

43.    CoK/ra,  Stanbrough  7'.  Griffin,  53  set  aside  was  said  to  be  in  time  in  Fisk 

Iowa  112;    Bosler  v.  Booge,  54   Iowa  v.  Henarie,  32  Fed.  Rep.  417;  Huskins 

251;  Flynn  r.  Des  Moines  etc.  K.  Co.,  v,  Cincinnati  etc.  R.  Co.,  37  Fed.  Rep. 

63  Iowa  490;  but  when  it  appeared  af-  504;  Stix  tt.  Keith,  90  Ala.  121. 

firmatively  that  there  was  no  contro-  If  the  suit  has  been  decided  in  one 

versy.  the  suit  could  not  be  removed,  court  but  is  to  be  tripd  again  in  an   ap- 

Keith  r.  Levi,  i  McCrary  (U.  S.)  343.  pellate  court  before  a  jury,  a  petition 

Cases  Pendinf  at  the  Time  the  Act  filed  before  the  latter  trial  is  in  time. 

Was  Passed  could   be  removed  if  the  Brodhead  v.  Shoemaker,  44   Fed.  Rep. 

petition  was  filed  at  the  first  term  after  518. 

the  passage  of  the  act,  and  before  trial.  A  hearing  on  demurrer  was  held   to 

The  Removal  Cases,   100   U.  S.  457;  be  a  trial  in  Lookout  Mountain  R.  Co. 

American  Bible  Soc.  v.  Grove,  loi  U.  v.  Houston,  32  Fed.  Rep.  711.    Contra^ 

S.  610;  Myers  v.  Swann,  107  U.  S.  546;  Whelan  v.  New  York  etc.  R.   Co.,  35 

Merchants  etc.  Nat.  Bank  v.  Wheeler,  Fed.  Rep.  849. 

3  Cent.  L.J.  13;  even  though  there  had  2.  The  petitioner  has  the  full  time  al- 

been  a  trial  before  the  passage  of  the  lowed  by  law  for  the  filing  of  the   an- 

act,  judgment  in  which  had  been  re-  swer  or  plea,  even  though  the  defendant 

versed,  and   the  case  sent  down  for  a  may  actually  answer  or  file  a  demurrer 

new  trial;    Ktn^  v.  Worthington,   104  before    that    time    expires.     Gavin   v, 

U.  S.  44;  Hewett  v.  Phelps,  105  U.  S.  Vance,  33    Fed.    Rep.   84;   Tennessee 

393;    Phoenix  Mut.  L.  Ins.  Co.  v,  Wal-  Coal  etc.  Co.  v.  Waller,  37  Fed.   Rep. 

rath,    16  Fed.  Rep.  x6i;    Kaufman  v,  545;   Conner  v.    Skagit    Cumberland 

McNutt,  3  Cent.  L.J.  408;    Pettilon  v.  Coal  Co.,  45  Fed.  Rep.  802. 

Noble,  7  Biss.  (U.  S.)  449;    Hoadley  v.  The  petition  must  be  filed  within  the 

San   Francisco,  3  Sawy.  (U.  S.)   553;  time  allowed  for  filing  the  original  an- 

but  where  a  new  trial  had  been  granted,  swer  or  plea  to  the  original  complaint; 

and,   thereafter,  a  term  of   the   State  not    the    time    allowed    for    filing  an 

court  at  which   the   case    might  have  amended   answer  or  an  answer  to  an 

been  tried,  had  passed  before  March  3,  amended  complaint.  Woolf  v.Chisholm, 

1875,  it  was  held  that  a  petition  filed  at  30  Fed.  Rep.  881 ;  Doyle  v.  Beaupre,  39 

the  first  term  after  the  passage  of  the  Fed  Rep.  289;  Delbanco  v.  Singletary. 

act  was  too  late  in  Knowlton  v.  Con-  40  Fed.    Rep.    177;    Beyer    v.   Soper 

gress  etc.  Spring  Co.,  13  Blatchf.  (U.  Lumber  Co.,  76  Wis.  145' 

S.)  170;  and  that  it  was  not  too  late  in  But  where  an  amended  complaint  is 

Andrews  v.  Yarrett,  i  Flipp.  (U.S.)  445.  filed  which  makes  a  substantially  differ- 

If  a  suit  was  pending  when  the  act  ent  suit,  the    time   within   which  the 

was  passed,  and  was  afterwards  tried,  cause  may  be    removed    is  calculated 

judgment  reversed,  and    a    new    trial  with  reference  to  the  amended  com- 

ordered,  a  petition    for   removal  was  plaint.    Evans  if,  Dillingham,  43  Fed. 

then  too  late.     Young  tn  Andes  Ins.  Kep.  177. 
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stipulation  or  a  special  order  of  court  extending  the  time  allowed 
for  filing  the  answer  does  not  extend  the  time  within  which  the 
petition  for  removal  must  be  filed.^  When  one  of  several  de- 
fendants  loses  his  right  to  remove  the  cause  by  not  applying  in 
time,  the  right  is  lost  as  to  all.*  The  application  for  removal  should 

1.  Dixon  V.  Western  Union  Tel.  Co.,  petition  for  removal  at  all,  the  right  of 

38  Fed.   Rep.  377;   Hurd  v.  Geve,   38  removal  is  lost  on  the  overruling  of  the- 

Fed.  Rep.  537 ;  Austin    v,    Gagan,   39  plea  after  the  time  allowed   for  an  an- 

Fed.  Rep.  626;  Velie  'v.  Manufacturers'  swer  has  expired.     Browning  v.   Reed,. 

Accident  Indemnity  Co.,  40  Fed.  Rep.  39  Fed.  Rep.  625. 

545;  Spangler  v,  Atchison  etc.  R.  Co.,  It  was  held  in  Craven  v.  Turner,  82 
43  Fed.  Rep.  305.  See  also  Delbanco  v.  •  Me.  383,  that  the  time  for  filing  a  peti- 

Singletary,  40  Fed.  Rep.  177.    But  see  tion  for  removal  does   not  expire   until* 

Simonson  V.  Jordan,  30  Fed.  Rep.   721.  after  pleas    in  abatement  are  disposed 

The  time  within  which   the  petition  of.     See  also  Lockhart  v.  Memphis  etc. 

must  be  filed  is  not    extended    hy    an  R.  Co.,  38  Fed.  Rep.  274.    The  time  al- 

agreement  that  no  answer  need  be  filed,  lowed    for    filing   the  petition   mav  be 

Dwyer  v,  Feshall,  33  Fed.    Rep.    497.  extended  by  plaintifTs   failure  to   enter 

Nor  by  the  fact  that  the  plaintiff  neg-  the  suit.     Sowles  v.   Witters,  43   Fed, 

lects  to  avail  himself  of   his   right    to  Rep.  700. 

takejudgmentby  default  on  defendant's  When  a  petition  to  remove  on  the 
failure  to  plead  in  time,  Kansas  City  ground  of  prejudice  and  local  influence 
etc.  R.  Co.  V,  Daughtry,  138  U.  S.  has  been  denied,  a  motion  made  several 
398;  Tennessee  Coal  etc.  Co.  v,  Wal-  months  later  to  annul  it  so  as  to  set  u];> 
ler,  37  Fed.  Rep.  545;  Kaitel  v,  Wylie,  another  ground  of  removal  is  too  late. 
38  Fed.  Rep.  8(35;  but  where,  by  the  Carson  etc.  Lumber  Co.  v.  Holtzclaw,. 
State  practice,  a  defendant  may  file  44  Fed.  Rep.  785. 
pleadings  at  any  time  as  a  matter  of  But  in  a  case  which  the  Federa! 
right  after  default,  if  the  opposing  par-  court  had  remanded  on  account  of  a  de- 
ty  fails  to  enter  judgment  therefor,  a  feet  in  the  petition  and  record,  it  was 
petition  is  not  too  late  if  filed  before  held  that  an  amended  petition  related 
the  defendant  pleads,  although  the  orig-  back  to  the  time  of  the  original, 
inal  time  allowed  by  the  code  for  Freeman  r.  Butler,  39  Fed.  Rep.  i. 
pleading  has  expired,  provided  judg-  The  bond  as  well  as  the  petition  must 
ment  for  default  has  not  been  entered,  be  filed  within  the  time  allowed  for  an 
Lockhart  v.  Memphis  etc.  R.  Co.,  38  answer,  and  an  order  of  the  court  direct- 
Fed.  Rep.  274.  ing  a  bond  to  be  filed  nunc  pro  tunc^  as 

The  time  for  filing  the  petition  is  not  of  a  day  previous  to  the    expiration  of 

extended  by  the  defendant's    appearing  that  time,  will  not  entitle  the  petitioner 

and  moving  to  set  aside  the  service    of  to  a  removal.     Austin  v»  Gagan,  39  Fed. 

the  summons,  Wedekind    v.  Southern  Rep.  626. 

Pacific  Co.,  36  Fed.  Rep.    279;  nor  by  If  the  petition  is  filed  within  the  time 

the  addition  of  new  parties    who   were  prescribed    by  the   statute,  though  not 

previously  represented  after  defendant  presented  to  the  court  until   after  that 

has  answered    and    there    has  been    a  time  has  expired,  it  is  sufficient.    Burck 

trial,    Hakes   v    Burns,  40   Fed.  Rep.  v,  Taylor,  39  Fed.  Rep.  581. 

33.  A  suit    was    brought   in    December, 

Utider  a  State  statute  which  enables  1886;  defendant  pleaded  in   February* 

the  plaintiff  to  fix  the  time  for  the   de-  1887,  and  filed  a  petition  for  removal  in 

fendant's    appearance  by  indorsement  May,  1887.     It  was  held  that,  as  the  act 

on  the  complaint,  if  filed  in   term  time,  of  Mar.  3,  1887  repealed  the  act  of  Mar. 

but  does  not  prescribe  the  time   for  fil-  3,  1875,  the  removal  must  be  under  the 

ing  an  answer,  a  petition  for  removal  is  act  of  18S7 ;    but  as  the  time   allowed 

seasonable  if  filed  within   the  time    al-  for  the  filing  of  an  answer  had  expired 

lowed  for  filing  an  answer  by  a  rule  of  before  the  act  was  passed  the  case  could 

the  court.     McKeen  t\  Ives,    35    Fed.  not  be  removed  at  all.  Manley  f.  Olney, 

Rep.801;  Amsden  v.   Norwich    Union  32  Fed.  Rep.  708. 

F.  Ins.  Co.,  44  Fed.  Rep.  515.  2.  Fletcher  v.  Hamlet,  116U.  S.  408; 

If  the  pendency  of  a  plea  in  abatement  Rogers  v.  Van  Nortwick,  45  Fed.  Rep. 

extends  the  time  allowed  for  filing  the  513. 

30  C.  of  L.— 64  1009 


BeuoTil  from  8tat«       REMOVAL  OF  CA USES.  U  Ftdml  Oooilk 

be  made  in  the  court  where  the  suit  was  commenced  and  not  in 

an  appellate  court,^  even  though  the  suit  be  commenced  in  a  court 
of  limited  jurisdiction.* 

10.  Waiver  of  the  Bight  to  Bemove. — The  right  of  removal  may 
be  waived  in  any  given  case  by  the  party  entitled  thereto;* 
though  an  agreement  in  advance,  made  in  compliance  with  an 

1.  Lowe  V,  Williams,  94   U.   S.  650;  move  the  other.     Evans  v.  Smith,  31 

Craigiev.   McArthur,  4  Dill.   (U.S.)  Fed.  Rep.  i. 

474;    In  re  Fraser,  7  Cent.  L.  J.  227;  The  defendant  applied  for   a  po«t- 

Brice  v,  Somers,  x   FHpp.  (U.  S.)  574;  ponement  in  the  State  court,  which  was 

Williams  v,  Williams,  24  La.   Ann.  55;  refused  unless  he  would  agree  to  a  ref- 

Miller  f.  Finn,  i  Neb.  254;  Williams  v,  erence.    This  he  agreed  to,  and  therebj 

Lowe,  4  Neb.  382.     In  Georgia  v.  Port,  an  immediate  trial  was  avoided.   Hdi^ 

4  Woods  (U.  S.)  513,  It  was  held  that  that  he  had  waived  the  right  to  remove 

a  prosecution  commenced  before  a  jus-  the    cause.     Hanover    Nat    Bank   v, 

ticeof  the  peace  in  Georgia    might    be  Smith,  13  Blatchf.  (U.  S.)  334. 

removed  directlj'  into  the  circuit  court  Where  the  defendant  filed  a  petition 

under  section  643  of  the  revised  statutes,  for  removal  and  a  bond,  as  required  by 

a  justice  of  the  peace  being  a  **court*'  in  the  statute,  but  did  not  call  the  attention 

that  State;  but  in   Rathbone  Oil  Tract  of  the  court  to  the  fact  and  went  to  trial 

Co.  V,  Ranch,  5  W.  Va.  79,  it  was  held  in  the  State  court  nearl^y  a  year  after, 

that  a  justice  of   the   peace  was  not   a  his  right  of  removal  was  held  to  have 

* 'court"  in  West  Virginia^  and,  conse-  been  waived.     Home  Ins.  Co.  v.  Cur- 

quently,  that  a  suit  carried    on  appeal  tis,  32  Mich.  ^02. 

from  a  justice  of  the  peace  to   the    cir-  In  Amy  t;.  Manning,  144  Mass.  153, 

cult  court  of   the  county   might  be    re-  the  defendant  filed  a  motion  to  dismiss 

moved  from  there  into  the  circuit  court  and  a  petition  for  removal,  and  with  the 

of  the  United  States.  latter  a  motion  in  which  he  asked  that, 

A  suit  may  be  removed  from  a  court  in  case  the  motion   to  dismiss  should 

to  which  an  appeal  has  been  taken  from  not  be  allowed,  the  court  would  order 

iv    board    of   supervisors,     Gurnee    v.  the  removal  as  prayed  for  in  the  peti- 

Brunswick  Co.,  i  Hughes  (U.  S.)   370;  tion.    At  the  next  term  the  motion  to 

or  from  a  court  to  which  an  appeal    has  dismiss  was  overruled,  and  a  year  later 

been  taken  from  the  decision  of  county  the  case  was  reached  for  trial,  when  the 

commissioners   on  a  claim  against  the  defendant  called  up  his   petition  for  re- 

counjhr,    Delaware  Co.  r.  Diebold  Safe  moval,  and  asked  that  the  action  be  re- 

etc.  Co.,  133  U.  S.  473;  or   from  a  court  moved.    Held^  that  the  right  to  remove 

to  which  a  proceeding  for  widening  a  the  action  under  the  petition  had  been 

street  has  been  appealed  from  a  mayor  waived. 

of  a  city  and  a  jury,     Pacific  Railroad  A  party   who  appears  and  gives  a 

Removal  Cases,  115  U.  S.  i.  bond  to  satisfy  such  decree  as  may  be 

In  American  Finance  Co.  v.  Host-  found  against  him,  waives  his  right  to 
wick,  151  Mass.  19,  it  was  held  that  a  remove.  Bell  v.  Bell,  3  W.  Va.  183.  See 
suit  removed  from  the  superior  court  to  also  Hazard  v,  Durant,  9  R.  I.  602. 
the  Supreme  Court  of  the  State  under  a  In  First  Nat.  Bank  v.  Conway,  67 
State  statute  might  be  removed  from  Wis.  210,  it  was  held  that  where  the  de- 
the  latter  court  into  the  circuit  court  of  fendant,  after  a  petition  for  removal 
the  United  States;  and  in  Brodhead  v.  had  been  refused,  obtained  a  change  of 
Shoemaker,  44  Feb.  Rep.  518,  a  suit  venue  on  account  of  the  prejudice  of 
which  had  been  tried  in  a  lower  court  the  judge,  his  right  to  remove  the  suit 
and  taken  to  an  appellate  court,  where  to  the  Federal  court  was  waived. 
It  was  to  be  retried  before  a  jury,  was  A  party  may  waive  his  right  to  re- 
held  to  be  removable  from  the  latter  move  by  going  to  trial  in  the  State 
<  ourt.  court  without  objection.    St.  Louis  etc. 

8.  Gaines  t;.  Fuentes,92  U.  S.  10.  R.  Co.  v.  Ransom,  29  Kan.  298. 

8.  Where  two  actions  for  the  same  In  Wadleigh  v.  Standard  Life  etc 

cause  are  pending   in   the   State  court  Ins.  Co.,  76  Wis.  439,  it  was  held  that 

between  the  same  parties,  if  the  defend-  if   the    party  seeking   removal   asked 

ant  proceeds  to  trial  in  one-  he  will  be  leave  to  withdraw  his  petition  and  bond 

held  to  have  waived  the  right  to  re-  before  a  transcript  or  the  record  bad 
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unconstitutional  State  law  to  waive  the  right  in  all  cases  brought 
against  the  party  making  such  agreement  is  void.* 

11.  Effect  of  Filing  Petition  for  Kemoval  on  Jurisdiction — a.  Of 
State  Court. — The  right  of  removal  cannot  be  defeated  by 
State  laws.  A  State  law  which  forbids  foreign  corporations  to 
•do  business  in  the  State  unless  they  will  waive  the  right  to  re- 
*  move  suits  brought  against  them  in  the  State  courts  is  unconsti- 
tutional, and  an  agreement  made  in  compliance  with  such  a  law 
is  void.*  So  a  State  law  which  provides  that  foreign  corpora- 
tions shall  be  deemed  to  be  domestic  corporations  in  all  suits  in 
the  State  courts  to  which  they  may  be  parties  will  not  prevent 
•such  corporations  from  removing  suits  brought  against  them  ;^ 
and  where  a  State  statute  gives  a  remedy  provided  suit  is  brought 
in  the  State  court  the  suit  may  be  removed.* 

But  a  State  law  which  makes  it  the  duty  of  the  Secretary  of 
State  to  revoke  the  license  of  a  foreign  insurance  company  doing 
business  in  the  State,  if  the  company  removes  a  suit  brought 
against  it  from  the  State  to  a  Federal  court,  is  valid.  Such  a 
license  maybe  revoked  without  cause,  and  the  courts  will  not 
inquire  into  the  motive  or  purpose  of  a  revocation.^ 

When  the  petition  for  removal  and  the  bond  or  surety  re- 
quired by  the  statute  have  been  filed  in  the  State  court,  it  is  the 
duty  of  that  court  to  accept  the  bond  or  surety  and  proceed  no 
further  in  the  case ;  all  further  proceedings  in  the  State  court 
-are  coram  nonjudice,^ 

l>een  'sent  to  the  Federal  court  he  koper,  X03  U.  S.  485 ;  National  Steam- 
should  be  allowed  to  do  so,  and  the  ship  Co.  i;.  Zugman,  xo6  U.  S.  118; 
•cause  would  then  proceed  in  the  State  Hatch  xk  Chicago  etc.  R.  Co.,  6  Blatchf. 
court.  (U.  S.)  105;  Fisk  v.  Union  Pac.  R.  Co., 

1.  Home  Ins.  Co.  v,  Morse,  20  Wall.  9  Blatchf.  (U.  S.)  362;  8  Blatchf.  (U. 
<U.  S.)  445.  S.)  243;  Taylor  v.  Rockefeller,  6  Re- 

2.  Home  Ins.  Co.  v,  Morse,  20  Wall,  porter  226;  Matthews  v,  Lyall,  6  Mc- 
(U.  S.)  445;  Railway  Passenger  Assur.  Lean  (U.  S.)  13;  Akerlj  v,  Vilas,  2 
Co.  V.  Pierce.  27  Ohio  St.  155;  Balti-  Biss.  (U.  S.)  no;  i  Abb.  (U.  S.)  284; 
more  etc.  R.  Co.  v.  Csltv,  28  Ohio  St.  Wellman  v,  Howland  Coal  &  Iron 
208;  Rece  r.  Newport  News  etc.  Co.,  Works,  19  Fed.  Rep.  51;  Young  v, 
32   W.    Va.  164.     Contra^    People    v.  Merchants*  Ins.  Co.,  29  Fed.  Rep.  373; 

{udgr,  21  Mich.  579;  Home  Ins.  Co.  v»  Stix  t^.  Keith,  90  Ala.  121;  Terra  Haute 

)avis,  29  Mich.  238;  Continental   Ins.  etc.  R.  Co.  v.  Abend,  9  111.  App.  304; 

Co.  V.    Kasey,    27    Gratt.    (Va.)  2x6;  St.  Anthony  Falls  Water  Power  Co.  v. 

Morse  v.  Home  Ins.  Co.,  30    Wis.  496.  King   Bridge  Wrought    Iron    Co.,    33 

3.  Moore  t;.  Chicago  etc.  R.  Co.,  21  Minn.  186;  Herryford  v.  ./Gtna  Ins. 
Fed.  Rep.  817;  Allen  v.  Texas  etc.  R.  Co.,  42  Mo.  148;  Stanley  v.  Chicago 
Co.,  2q  Fed,  Rep.  513;  Rece  r.  New-  etc.  R.  Co.,  62  Mo.  508;  Beery  v,  Chi- 
port  News  etc.  Co.,  32  W,  Va.  164.  cago  etc.  R.  Co.,  64  Mo.  ^33;  Stevens 

4.  Chicago  etc.  R.  Co.  v.  Whitton,  13  v.  Phoenix  Ins.  Co.,  41  N.  Y,  149;  Hol- 
Wall.  (U.  S.)  270.  den  v,  Putnam  F.  Ins,  Co.,  46  N.  Y.  i; 

6.  Doyle  v.  Continental  Ins.  Co.,  94  7  Am.  Rep.  287;  Taylor  v.  Shew,  54  N, 

U.S.   535.     Contra^   Hartford   F.  Ins.  V.  75 ;  Shaft  v.  Phoenix  Mut.  Life   Ins. 

Co.  V.  Doyle,  6  Biss.  (U.  S.)  461.  Co.,  67  N.  Y.  544;   23  Am.  Rep.   138; 

6.  Gordon  v.  Longest,  16  Pet.  (U.  S.)  Amory  v  Amory,  36  N.  Y.  Super.  Ctl 

07;  Kanouse  v,   Martin,  15    How.  (U.  520;  Durham  v.  Southern  L.  Ins. Co.,  46 

.S.)   198;   Home  Ins.  Co.  v.  Dunn,  19  Tex.  182;  Blum,  v,  Thomas,  60  Tez« 

Wall.  (U.  S.)  ai4;    Kerne   v.  Huide-  158;  Southern  Pac.  R.  Co.  v.  Harrison, 
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The  State  courts  have  generally  claimed  the  right  to  examine 
the  petition  and  record  and  determine  whether  the  statutory  re* 

quirements  have  been  complied  with  ;^  and,  while  the  Federal 
courts  have  frequently  coincided  with  this  view  *  it  is  well  set- 

73  Tex.  103.    But  see  Southern  Pac.  R.  S.  Phoenix  Ins.  Co.  v,  Pechner,95  U. . 

Co.  V,  Los  Angeles  Co.,  63  Cal.  607  S.  183;  Burlington  etc.  R.  Co.  v.  Dunn^ 

Contra^  Hadley    v,  Dunlap,  10    Ohio  122   U.   S.  513;    E»  parte   Wells,  3 

St.  I.  Woods  (U.  S.)  128;  Shedd  v.  Fuller,36 

The  presentation  of  a  petition    and  Fed.  Rep.  609;  Roberts  v,  Chicago  etc. 

bond  for  the  removal  of  a  cause  to  the  R.  Co.,  45  Fed.  Rep.  433. 

judge  of  a  State  court  in  vacation,  and  But  the  State  courts  must  exercise  a 

on  his  declining  to  act  thereon,  filing  legal  discretion  in  passing  upon  this 

them    in  the     office    of   the  clerk    of  question,  Gordon  v.  Lrongest,'  16  PeU 

the  county  is    not  a  compliance  with  (U.  S.)  97;  Hatch  v.  Chicago  etc.  R. 

the   removal    act  of    March    3,  1887,  Co.,  6  Blatchf.  (U.  S.)  105;  Tajlor  v.. 

and  will  not  effect  a  removal.  Williams  Shew,  54  N.  Y.  75;  James  v.  Thurston, 

V.    Massachusetts    Benefit   Assoc.,    47  6  R.  I.  428;  and  in  some  cases  their 

Fed.  Rep.  533.    But  in  Noble  v.  Massa-  right  to  pass  upon  it  at  all  has  been  de- 

chusetts  Benefit    Association.  48   Fed.  nied.       Dennistoun     v.       Draper,    5 

Rep.  3^7,  it  was  held  that  simply  filing  Blatchf.  (U.  S.)  336;  Cobb  v.  Globe 

the  petition  and  bond  with  the  clerk  of  Mut.  L.  Ins.  Co.,  3    Hughes  (U.  S.) 

the  State  court  in  the  county  in  which  4.^2. 

the  suit  was  pending  was  sufficient.  The  State  court  cannot  refuse  to  ac- 

In  Blair  t\  West  Jrolnt   Mfg.  Co.,  7  cept  a  bond  because  one  of  the  sureties 

Neb.  146,  it  was  held  that  further  pro-  is  an  attorney  and  as  such  not  allowed 

ceedings  by  a  State  court,  after  petition  to  act  as  surety  if  the  other  surety  is 

and  bond  had  been  duly  filed,  were  void-  sufficient.    The  Removal  Cases,  xoo  U. 

able  but  not  void.    Even  if  the  defend-  S.  457. 

ant  appears  and  asks  for  a  continuance  In  Osgood  v,  Chicago  etc.  R.  Co.,  6 

in  the  State  court  after  he  has  filed  a  Btss.  (U.  S.)  330,  and   Brown  v.  Mur- 

proper  petition  and  bond  the  court  has  ray,  43  Fed.  Rep.  6x4,  it  was  hel^  that 

no  jurisdiction.    Baltimore  etc.   R.  Co.  it  was  not  necessary  that  the  State  court 

V.  Ford,  35  Fed.  Rep.  170.  should  pass  upon  the  petition  and  bond. 

The  State  court  cannot  award  costs  and  if  they  were  filed  with  the  clerk  it 

after  the  petition  for  removal  and  bond  was  sufficient.    See  also  Tones  v.  Ama- 

have  been  filed.    Penrose  v.  Penrose,  i  zon  Ins.  Co.,  9  Chic.  L.  N.  ^. 

Fed.  Rep.  479.  But  in  the  following  cases  it  was  held' 

1.  Carswell    v.  Schley,    59  Ga.   17;  that  an  opportunity  must  be  given  to 

Weed  Sewing  Mach.  Co.  v.  Smith,  71  the  State  court  to  pass  upon  the  peti- 

111.  204;    U.  S.  Sav.  Inst.    v.    Brock-  tion  and    bond:     Maj'o   v.   Taylor, 8 

Schmidt,  72  111.  370;  Indianapolis  etc.  R.  Chic.  L.  N.  10;  Shedd  v.  Fuller,  36 F«]. 

Co.  V,  Risley,  50  Ind.  60;  Baltimore  etc.  Rep.  609;  Roberts  v.  Chicago  etc.  R. 

R.  Co.  T'.  Ne'w  Albany  etc.R.Co.,  53  Ind.  Co.,  45  Fed.  Rep.  433;  First  Nat.  Bank 

597;  McWhinnej'  v,  Brinker,  64  Ind,  v.  King  Wrought  Iron  Bridge  Co.,  a 

360;  Burch  V,  Davenport  etc.  R. Co.,  46  Cent.  L.J.  505. 

Iowa  44.9;  26  Am.  Rep.  150;  Lasson  v.  If  the  record,  as  certified  to  thecir- 
Cox,  39  Kan.  631;  New  Orleans  Canal  cuit  court,  shows  that  a  proper  petition 
etc.  Co.  V.  Recorder  of  Mortgages,  27  and  bond  were  filed,  it  will  be  presumed 
La.  Ann.'29i;  State  t;.  Johnson,  29  La.  that  they  were  duly  accepted  by  the 
Ann.  399;  Tunstall  v,  Madison,  30  La.  State  court,  though  no  order  of  re- 
Ann.  471;  Liverpool  etc.  Ins.  Co.,  v.  mo val  was  made.  Chattanooga  etc.  R. 
McGutre,  52  Miss.  227;  Hartford  F.  Co  v.  Cincinnati  etc.  R.  Co.,  44  Fed. 
Ins.  Co.  V,  Green,  5a  Miss.  332;  Blair  v.  Rep.  456. 

West  Point  Mfg.  Co.,  7  Neb.  146;  Texas  In  the  following  cases  it  was  held 
etc.  R.  Co.  V,  McAllister,  59  Tex.  that  an  order  of  a  State  court  granting: 
349.  or  denying  a  petition  for  removal  can- 
In  Larson  v.  Cox,  39  Kan.  631,  it  was  not  be  reviewed  by  the  appellate  court 
held  that  even  after  a  State  court  had  of  the  State:  Home  L.  Ins.  Co.  v* 
made  an  prder  of  removal,  it  might  va-  Dunn,  19  Wall.  (U.  S.)  2x4;  Home  Ins. 
cate  it  if  found  to  be  erroneous.  Co.  v,  Morse,  20  Wall.  (U.  S.)  445: 
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tied  that  the  decision  of  a  State  court  upon  the  question  is  not 
binding  upon  the  Federal  courts,  and  cannot  limit  their  jurisdic- 
tion.^ It  is  also  well  settled  that  if  the  suit  is  one  which  may  be 
removed,  and  the  proper  steps  have  been  taken,  no  order  of  the 
State  court  is  necessary  to  effect  its  removal  ;^  and  that  if  it  is 
not  a  removable  suit,  or  if  the  proper  steps  have  not  been  taken, 
an  order  of  the  State  court  granting  a  petition  for  removal  will 
neither  divest  the  State  court  of  its  jurisdiction,  nor  confer  juris^ 
diction  upon  the  Federal  court.* 

Akerly  V.  Vilas,  2   Bias.  (U.  S.)   no;  i  38  Fed.   Rep.  374;    National    Union 

Abb.  (U.  S.)  284;  Hopper  v,  Kalkman,  Bank  v.  Dodge,  42  N.  J.  L.  3x6. 

17  Cal.  517;  Brooks  v.  Calderwood,  19  But  see  Beadleston  v,   Harpending, 

Cal.  124;  Aurora  V.  West,  25  Ind.  148;  32  Fed.  Rep.  644,  Stone    v,  Sargent, 

St.*  Anthony  Falls  Water  Power  Co.t;.  *i2q  Mass.  503;  Broadway  Nat.  Bank  v. 

King   Wrought  Iron    Bridge  Co.,   23  Adams,  130  Mass.  431;  43  Am.  Rep. 

Minn.  186;  Bell  v.  Dix,   49  N.  Y.  232;  504. 

Chamberlain  v,  American  Nat.  L.  etc.  In  a  late  case  it  is  held  that  if  under 

Co.,  II  Hun  (N.  Y.)  370;.  Kendrick  v.  the  act  of  Congress,  a  cause  is  remov- 

McQuary,  Cooke   (Tenn.)   480;   Dur-  able,  then  upon  the  filing  of  a  sufficient 

ham  V,  Southern  L.  Ins.  Co.,'  46  Tex.  petition  and  bond  it  is  in  law  removed 

182.  so  as  to  be  docketed  in  the  circuit  court, 

While,  in  the  following  cases   State  notwithstanding  an  order  of  the  State 

courts   have   held  that  such  an   order  court    refusing  to  recognise  the  right 

may  be  taken  to  the  appellate  court  by  of  removal.    Marshall  v.  Holmes,  141 

appeal   or  exception:    People  v,  Supe-  U.  S.  589. 

rior  Ct.  of  Chicago,  34  111.  356 ;  Darst  v,  2.  Home   L.   Ins.  Co.  v.  Dunn,   19 

Bates,  51  111.439;  Burson   v.  National  Wall.  (U.  S.)  214;  Kern  v.  Huideko- 

Park  Bank,  40  Ind.  173;    13  Am.  Rep.  per,  103  U.  S.  485;   Hatch  v.  Chicago 

285 ;  State  t'.  Judge  etc.,  23   La.   Ann.  etc.    R.  Co.,  6  Blatchf.   (U.    S.)    105; 

29;    8    Am.    Rep.    583;   Goodrich    v,  Fisk  v.  Union  Pacific  R.  Co.,  6  Blatchf. 

Hunton,    20  La.   Ann.    372;    Johnson  (U.   S.)   362;    Clippinger  v.  Missouri 

V.  New  Orleans  Nat.  Banking  Assoc,  Valley  L.  Ins.  Co.,  i  Flipp. (U.S.)  456; 

3j   La.   Ann.  479;    Crane  v.  Reeder,  Tavlor  v.  Rockefeller,  6  Reporter  226; 

28    Mich.  527;    Bryant    v.   Rich,   106  7  0ent.  L.  J.  349;  Fulton  v.  Golden,  8 

Mass.  180;  8  Am.  Rep.  331;  Mahone  Reporter  517',  Wilson  v.  Western  Un- 

V.  Manchester,  etc.  R.  Co.,  iii  Mass.  ion  Tel.  Co.,  34  Fed.    Rep.  561;  Chat* 

72;    15   Am.   Rep.  9;     Stone  v,  Sar-  tanooga     etc.    R.   Co.    v,    Cincinnati 

fent,  129  Mass.  503;  Ellis  v.  Atlantic  etc.  etc.  K.  Co.,  44  Fed.  Rep.  456;  Le- 
L.  Co.,  134  Mass.  338;  Bryan  v.  Rich-  Roux  v.  Bay  Circuit  Judge,  46  Mich, 
•ardson,  153  Mass.  157;  Hadley  v.  Dun-  189;  St.  Anthony  Falls  Water  Power 
lap,  10  Ohio  St.  I ;  Home  L.  ins.  Co.  t'.  Co.  r.  King  Wrought  Iron  Bridge 
Dunn.  20  Ohio  St.  175;  Akerly  v.  Co.,  23  Minn.  186^  McNeal  Pipe  etc. 
Vilas,  24  Wis.  165;  i  Am.  Rep.  166.  Co.  v.  Howland,  99  N.  Car.  202. 
See  also  Hough  v.  West  Transpor-  3.  Barrow  v.  Hunton,  99  U.  S.  80;  • 
tation  Co.,  i  Biss.  (U.  S.)  425;  De  Kaeiser  t;.  Illinois  Cent.  R.  Co,2Mc- 
Camp  V.  New  Jersey  Mut.  L.  Ins.  Co^  Crary  (U.  S.)  187;  Field  v.  Lownsdale, 
2  Sweeny  (N.  Y.)  481;  Whiton  v.  Chi-  Deady  (U.  S.)  288;  Chattanooga  etc. 
cago  etc.  R.  Co.,  25  Wis.  424;  3  Am.  R.  Co.  v,  Cincinnati  etc.  R.  Co.,  44 
Rep.  loi.  Fed.  Rep.  456;  Winchell  v.  Coney,  54 
1.  Urtetiqui  v.  D*Arbel,  9  Pet.  (U.  Conn.  24;  Thatcher  r.  Mc Williams,  47 
S.)  692;  Home  L.  Ins.  Co.  tu  Dunn,  19  Ga.  306;  Larson  7^  Cox,  39  Kan.  631; 
Wall.  (U.  S.)  214;  The  Removal  Cases,  Germania  F.  Ins.  Co.  v.  Francis,  52 
100  U.  S.  457;  Baltimore  etc.  R.  Co.  v.  Miss.  457;  24  Am.  Rep.  674;  Knahtla 
Koontz,  104  U.  S.  5;  Stone  v.  South  v.  Oregon  Short  Line  etc.  R.  Co.  (Ore- 
Carolina,  117  U.  S.  430.  Ex  parte  gon.  1881),  27  Pac.  Rep.  91. 
Wells,  3  Woods  (U.  S.)  128;  Tavlor  An  order  for  the  removal  of  a  case 
V.  Rockefeller,  6  Reporter  226;  7  CTent.  to  the  circuit  court  merely  suspends 
L.J,  349;  Wilson  V.  Western  Union  Tel.  the  jurisdiction  of  the  State  court,  and 
Co.,  34  Fed.  Rep.  561 ,  Walker  v.O*Netll,  if  the  circuit  court  remands  the  case  that 
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The  petition  and  pleadings  should  state  facts  showing  that  the 
case  is  a  removable  one,^  and  if  they  fail  to  do  so  the  filing  of  the 
petition  and  bond  will  not  deprive  the  State  court  of  its  juris- 
diction,^  but  the  State  court  cannot  go  into  the  question  of  the 
truth  of  the  facts  alleged  as  ground  for  removal,* 

Where  a  State  court  asserts  jurisdiction  after  a  petition  for 
removal  has  been  denied,  the  petitioner  does  not  waive  his  right 
of  removal  by  appearing  and  contesting  the  case  in  the  State 
court.^  If  the  case  is  carried  to  the  highest  court  in  the  State 
and  is  there  decided  against  him,  he  may  take  it  by  writ  of  error 
to  the  supreme  court  of  the  United  States,  and  if  the  record 
shows  that  the  petition  for  removal  was  improperly  denied  that 
court  will  reverse  the  judgment  of  the  State  court  with  direc- 
tion to  the  court  in  which  the  case  originated  to  order  its  re* 
moval  ;*  and  this  is  the  proper  remedy  rather  than  a  writ  of 
prohibition  or  punishment  for  contempt.*  The  Federal  courts 
will  not  enjoin  further  proceedings  in  the  State  courts  after  the 
proper  steps  have  been  taken  to  effect  a  removal  -^  and  before 

jurisdiction  will  be  resumed.     Young  v.  Co.,  46  Iowa  4149;  ^^  Am.   Rep.  150; 

Parker,   13a  U.    S.   267;    Birdseye    ».  Blair  v.  West  Point  Co.,  7    Neb.   146; 

Schaeffer,  37  Fed.  Rep.  831;  Southern  Knickerbocker  L.  Ins.  Co.  v,  Gorbactw 

Pac.  R.  Co.  V.  Los  Angeles  Co.,63Cal.  70  Pa.  St.  150;  Southern  Pac.  R.  Co.  v. 

607;  Germania  F.  Ins.  Co.  v,  Francis,  52  Harrison,  73  Tex.  103. 

Miss.  457;  24  Am.  Rep.  674.  4.  Home  L.   Ins.  Co.  v.  Dunn,  19 

1.  Carson  v.  Dunham,  121  U.  S.  421;  Wall.    (U.    S.)    214;      The    Removal 

Ex  parte  Anderson,  3  M^oods  (U.  S.)  Cases,    zoo  U.   S.  475;    New  Orleans 

124;  Kaeiser  v,  Illinois  Cent.  R.  Co.,  2  etc.  R.  Co.   v,  Mississippi,   102   U.  S. 

McCrar/    (U.    S.)    187;    Tunstall    v,  135;  Baltimore  etc.  R.  Co.   v.  Kountz, 

Madison,  3  La.   Ann.    471;     Lalor    v.  104  U.  S.  5;  Richards  v.  Rock  Rapids, 

Dunning,  56   How.  Pr.  (N.  Y.)    209;  31  Fed.  Rep.  505;    Stix    v.    Keith,  oo 

Levy  V,  0*Neil,  14  Abb.  Pr.  N.  S.   (N.  Ala.  121;  Upham  v.  Scoville,  40  Ark. 

Y.)  63;  McMurdy    v.  Conn.  General  170;  Little  Rock  etc.  R.  Co.  v.  Iredell, 

Ins.  Co.,  4  W.  N.  C.  (Pa.)  18.  50  Ark.  388;  Stonley  v.  Chicago  etc.  R. 

S.  Pittsburgh  etc.  R.  Co.  v.  Ramsey,  Co.,  62  Mo.  508;    Stevens  v.  Phceniz 

22  Wall.  (U.  S.)   322;    The   Removal  Ins.  Co.,  41  N.  Y.    149;     Railway   «. 

Cases,  100  U.  S.  457;  Gregory  v.  Hart-  Stringer,  32  Ohio  St.  4W. 

ley,  113  U.  S.  7 12;  Stone  r.  South  Car-  0.  Gordon  v.  Longest,  16  Pet  (U.  S.) 

olina,  117  U.    S.   430;    Delaware    R.  97;  Gaines  v.  Fuentes,  92   U.  S.  10; 

Const  Co.  v.  Davenport    etc.  R.  Co.,  Chesapeake  etc.  R.  Co.  r.  White,  iii 

46  Iowa  406.  U.S.   134;  Stone  v.   South  Carolina^ 

S.  Stone  V,  South  Carolina,   117   U.  X17  U.  S.  430;  Stix  v.  Keith,  90  Ala. 

S.  )  430;  Carson  v.  Hyatt,  xi8   U.  S.  121;  State    v.  Johnson,  59  La.  Ann. 

279;  Carson   v,    Dunham,  121    U.    S.  399.    See  also  Atlas  Mut.  Ins.  Co.  v. 

421;  Burlington  etc.  R.  Co.   v,  Dunn,  Bvrus,  4s  Ind.  133;  Shelby  v.  Hoffmaoy 

122  U.  S.  513;  Kansas  Citv  etc.  R..C0.  7  "Ohio  St.  450. 

V,  Daughtry,  138  U.  S.   298 ;    Fisk   v.  6.  Chesapeake  etc.  R.  Co.  v.  White, 

Union  Pac.  etc.  R.  Co.,  8  Blatchf.   (U.  mU.  S.  134. 

S.,  243;  Stix  V.  Keith,  90  Ala.  121;  7.  Fisk  v.  Union  Pac.  R.  Coh  ^ 
Little  Rock  etc.  R.  Co.  v,  Iredell,  50  Blatchf.  (U.  S.)  362;  Penrose  v.  Pen- 
Ark.  388;  Stewart  t^.Mordacai,  40  Ga.i;  rose,  17  Blatchf.  (U.  S.)  332;  Missouri 
2  Am.  Rep.  555;  Horan  v,  Strachan,  82  etc.  R.  Co.  v,  Scott,  4  Woods  (U.  S  > 
Ga.  566;  Byson  r.  McPherson,  71  Iowa  386.  But  see  Bell  v,  Dix,  49  N.  Y. 
437 1  Guinault  v»  Louisville  etc.  R.  Co.,  232. 

42  La.  Ann.  53;  Craven  v.  Turner,  82  In  French  v.  Hay,  22  Wall.  (U.  S.) 

Me.  3S3.    Contra^  Orosco  v.  Gagliardo,  250,  the  complainant  obtained  a  decree 

aa  CaL  83;  Burch  v.  Davenport  etc.  R.  in  the  SUte  court  and  the  auit  was  re« 
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the  act  of  1875  it  was  held  that  they  had  no  authority  to  issue  a 
writ  of  mandamus  to  a  State  requiring  it  to  certify  a  case  to  the 
circuit  court  and  proceed  no  further  therein.* 

Section  7  of  the  act  of  1875^  however,  provides  that  a  circuit 
court  may  issue  a  writ  of  certiorari  to  a  State  court  commanding 
it  to  make  return  of  the  recoid  in  a  cause  removable  under  that 
act,^  and  the  clerk  of  the  State  court  is  also  liable  criminally  if 
he  refuses,  alter  a  tender  of  his  fees,  to  furnish  a  copy  of  the  record 
to  the  party  applying  for  removal. 

b.  Of  Federal  Court. — The  jurisdiction  of  the  circuit  court 
for  the  purpose  of  granting  provisional  remedies  attaches  imme* 
diately  upon  the  filing  of  the  petition  with  the  proper  bond  or 
surety  in  the  State  court,*  although  it  cannot  hear  and  determine 
the  cause  before  the  time  when  the  petitioner  is  required  to  enter 
a  copy  of  the  record.* 

moved  to  the  Federal  court  where  the  And  in  Bm  parte  State  Ins.  Co.,  50 

decree  was  annulled,   the  complainant  Ala.  464,  it  was  held  that  where  a  case 

in  the  meantime  having  sent  a  trans-  had  Deen  remanded  to  the  State  court, 

cript  of  the  decree  into  another  State,  the  supreme  court  of  the   State  woula 

and  commenced  a  suit  against  the  de-  not  issue  a  mandamus  or  other  process 

fendant  there.      Held^  that  the  Federal  to  restrain  the  State  court  from  acting 

court,  having  jurisdiction  of  the  whole  until  the  party  seeking  removal  could 

controversy  could  properly  enjoin  pro-  invoke  the  revisory  power  of  the  Su- 

ceedings     in      this      suit.      See     also  preme  court  of  the  United  States. 

Deitzsch    v.   Huidekoper,   103    U.    S.  8.  National  Steamship  Co.    v.  Tug- 

494.                         *  man,  106 U.S.  118.    In   r^  Bamesvilie 

1.  Fisk    V,    Union   Pac.   R.  Co.,    6  ptc.  R.  Co.,  2  McCrary    (U.    S.)  216; 

Blatchf.  (U.   S.)  362;  Huogh  t;.  West  Mahoney  Min.  Co.  t^.  Bennett,  4  Sawy. 

Transportation  Co.,  i  Hiss.  (U.  S.)  425;  (U.  S.)  289;  Commercial  Sav.  Bank  v. 

In  re  Cromie,   2   Bins.   (U.   S.)    ifo;  Corbett,  5  Sawy.( U.S.)  172;  Portland  r. 

Brown  v.  Crippin,  4  Hen.  &  M.  ( Va.)  Oregonian  R.  Co.,  7  Sawy.  (U.  S.)  laa; 

173.  But  see  Bx  parte  Turner,  3  Wall.  New  Orleans  City   R.  Co.  v.  Crescent 

Jr.  (C.  C.)  258;  Spraggins  v.   Humph-  City  R.  Co.,  5  Fed.  Rep.   160;   McCul- 

ries  Co.  Ct,  Cooke  (Tenn.)  x6o.  lough  v.  Large,  20  Fed.  Rep.   309;  Wil- 

S.  Bn  parte  Wells,  3  Woods  (U.  S.)  son  v.  Western  Union  Tel.  Co.,  34  Fed. 

128.  Rep.  561;   State  v,  Coosaw  Min.  Co., 

This  provision    is  not  repealed   by  45   Fed.   Rep.    804.      See    also   Clark 

the  act  of  1887,  and  circuit  courts  still  r.   Delaware  etc.  Canal  Co.,  11  R.  1. 

have  authority  to  issue  the  writ.   Short  36. 

V.  Chicago  etc.  R.  Co.,  34  Fed.  Rep.  4.  In  re  Bamesville  etc.  R,  Co.,  a 

225.  McCrary  (U.  S.)  216;    New  Orleans 

The  writ  is  unnecessary  if  the  record  Citv  R.  Co.  %\  Crescent  City  R.  Co., 

IS    already    before    the    circuit    court.  5  ^ed.  Rep.  160;   Kansas  City  etc.  R. 

Scott  V.  Clinton  etc.  Co.,  6  Biss.   (U.  Co.  tr.  Interstate  Lumber  Co.,  36  Fed. 

S.)  529.    It  is  sufficient  if  a  certified  Rep.  9. 

copv  of  the  record  be  returned.    U.  S.  In  the  case  last  cited  the  court  refused 

z\  McKee,  4  Dill.  (U.  S.)  i.  to  entertain  a  motion  to  remand  before 

KandaAiiB  from  a  superior  to  an  in-  the  time  when  the  petitioner  was  re- 
fer ior  State  court  ordering  the  latter  to  quired  to  enter  a  copy  of  the  record,  but 
remove  a  cause  to  the  United  States  in  the  following  cases  it  was  held  that 
circuit  court  was  held  not  to  be  a  the  adverse  party  might  enter  a  copy  of 
proper  remedy  in  Glen's  Falls  Ins.  Co.  the  record  before  that  time  and  have 
T\  Jackson  Co.  Ct.,  2X  Mich.  579;  4  the  cause  remanded  if  it  appeared  that 
Am.  Rep.  504;  and  People  v.  Judges  of  the  circuit  court  had  no  jurisdiction. 
N.  Y.  C.  P.,  2  Den.  (N.  Y.)  197.  Anderson  t*.  Appleton,  32  Fed.  Rep. 
Contra^  Brown  v,  Crippin,  4  Hen.  &  855 ;  Mills  v,  Newell,  41  Fed.  Rep. 
M.  (Va.)  173.  52q. 
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The  removal  does  not  vacate  proceedings  already  had  in  the 
State  court,  the  case  being  received  by  the  circuit  court  just  as 

it  stood  in  the  State  court  at  the  time  when  the  petition  was 
filed.1 

The  Federal  courts  will  not  assume  jurisdiction  of  a  case  unless 
their  right  to  do  so  appears  of  record,*  and  the  petition  for  re- 
moval is  a  part  of  the  record  only  as  it  states  facts  consistent 

1.  Bushnell  v.  Kennedy,  9  Wall.  (U.  New  York  etc.  R.  Co.,  25  Fed.  Rep. 
SO  3S71  Duncan  v,  Gegan,  xoi  U.  S.  114;  but  a  motion  to  discharge  a  re- 
810;  Milligan  v.  Lalance  etc.  Mfg.  Co.,  ceiver  On  the  same  grounds  on  which  a 
21  Blatchf.  (U.  S.)  407;  Gier  v.  Gregg,  similar  motion  was  refused  in  the  State 
4  McLean  (U.  S.)  232;  Brooks  v.  Far-  court  will  not  be  granted  by  the  Fed- 
well,  2  McCrary  (U.S.)  220;  Sutro  v.  eral  court.  Bryant  v.  Thompson,  27 
Simpson,  14  Fed.  Rep.  370;  Loomis   v.  Fed.  Rep.  881. 

Carrington,  18  Fed.  Rep.  97;  Fogg    v.  An  attachment  of  property,  though 

Fisk,  19  Fed.  Rep.  235;    Davis    v.    St  not  made  at  the  time  of  the  original 

Louis  etc.  R.  Co.,  25  Fed.  Rep.  786.  summons,    holds    good   after  removal. 

A  motion  pending  In  the  State  court  Barney  v.  Globe  Bank,  5   Blatchf.   (U. 

at  the  time  of  removal  may  be  heard  in  s.)  107.     CoHtra,  New  England  Screw 

the  circuit  court.     Milligan  v.  Lalance  Co.  w.  Bliven,  3   Blatchf.  (U.   S.)  240; 

etc.  Mfg.  Co.,  21  Blatchf.  (U.  S.)   407;  but  a  motion  to  dissolve  an  attachment, 

Kauffman  r.    Kennedy,  25  Fed.  Rep.  if  authorized    by   local  laws  may  be 

7^5*  made  in  the  Federal  court  or  renewed 

Under  the  act  of  1789  it  was  held  there  after  it  has  been  denied  in  the 
that  an  injunction  granted  by  a.  State  State  court.  Garden  City  Mfg.  Co.  tf, 
court  was  dissolved  by  the  removal  of  Smith,  i  Dill.  ( U.  S.)  305. 
the  cause.  Hatch  v.  Chicago  etc.  R.  An  order  of  a  St^e  court  putting  a 
Co.,  6  Blatchf.  (U.  S.)  105;  McLeod  v,  party  in  comtempt  for  refusing  to  pro- 
Duncan,  5  McLean  (U.  S.)  342;  but  duce  papers  will  be  recognized  and  en- 
under  the  subsequent  acts  such  injunc-  forced  in  the  Federal  court  after  ra- 
tions remain  in  force  until  they  are  moval.  Williams  Mower  etc.  Co.  v. 
modified  or  dissolved  by  the  Federal  Raynor,  7  Biss.  (U.  S.)  245. 
court.  Portland  v.  Oregonian  R.  Co.,  Where  the  examination  of  one  of  the 
7  Sawy.  (U.  S.)  122;  Sharp  v.  White-  parties  as  a  witness  has  been  begun  in 
side,  19  Fed.  Rep.  m6  ;  see  also  Car-  the  State  court  it  may  be  continued  in 
rin^on  v,  Florida  R.  Co.,  9  Blatchf.  the  Federal  court  after  removal,  al- 
<U.  S.)  468.  though  such  an  examination  could  not 

An  injunction  granted    by    a   State  *»avc   been  commenced   in    that  court 

court  will  not  be  dissolved  by  the  Fed-  Fogg  v.  Fisk,  19  Fed.  Rep.  235. 

eral  court  on  the  ground  that  the  bill  Property  involved  in  a  replevin  suit 

was  not  properly  verified,  that  being  a  removed  into  the  circuit  court  may  be 

matterofpraclicefor  the  State  court  to  soW    and    the    proceeds  brought  into 

determine.     Smith  v.  Schwed,    2    Mc  c«>"rt  to  await  the  result  of  the  suit. 

Crary  (U.  S.)  44X.  Dennistoun  v.  Draper,  5  Blatchf.  <U. 

.    While  a  suit  was  pending  in  a    State  S.)  336. 

court  the  plaintiff,  as  a  condition  of  re-  If  the  State  court  had   no  jurisdic- 

taining  an  attachment,  consented  to  an  tion  of  the  suit,   the   Federal  court  to 

order  restricting  him  from  setting  up  which  it  is  removed  haa  none.    Fidelity 

any  cause  of  action  in  the    suit    except  Trust    Co.  v.  Gill    Car  Co.,  35  Fed. 

the  one  in  which  the    attachment    was  Rep.  737.     See  also,  Goldstein  v.  New 

granted.    Heid^  that  the  circumstances  Orleans,  38  Fed.  Rep.  626. 

remaining  the  same  he  could  not  amend  The  time  when  execution  can  issoe 

iiis  complaint  in  the  circuit  court  after  in  a  suit  removed  from  a  State  court 

f^moval.    Phelps  v.  Canada  Cent.  R.  depends  on  Federal  and  not  on  State 

Co.,  ao  Blatchf.  (U.  S.)  450.  law.    Nims  v.  Spun,  138  Mass.  209. 

An  order  of  a  State  court  appointing  2.  American  Bible  Soc.  v.  Grove,  lox 

JL  receiver  may  be  vacated  by  the   Fed-  U.  S.  610;  Peper  v.  Fordyce,   119  U.  S. 

eral  court  after  removal.     Mc  Henry  v.  469;  Hegler  v.  Faulkner,  127  U.  S.  48s 
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with  the  pleadings  and  material  to  the  issue.^  If  the  record  faib 
to  show  that  the  case  is  within  the  Federal  jurisdiction  the  de- 
fect cannot  be  cured  by  amendment  in  the  circuit  court.*  Nor 
will  consent  of  the  parties  confer  jurisdiction  on  the  Federal 
•courts.'  But  Federal  jurisdiction  once  obtained  relates  back  to 
the  service  of  original  process  in  the  suit,^  and  includes  all  pro- 
ceedings ancillary  to  the  suit,  even  though,  as  separate  and  orig- 
inal proceedings,  they  could  not  have  been  brought  in  the  Fed- 
eral courts.* 

12.  Bemand  and  Dumusal  of  Canse. — After  a  cause  has  been 
removed  into  the  circuit  court  of  the  United  States  it  should  be  re- 
manded to  the  State  court  if  it  appears  that  the  cause  was  not  pro- 
perly removable  under  the  statutes  in  force  at  the  time,  or  that 
the  proper  steps  to  effect  a  removal  have  not  been  taken.* 

When  a  copy  of  the  record  has  been  entered  in  the  circuit 
court  the  cause  may  be  remanded  on  motion  at  any  time,  on  the 
ground  that  it  does  not  involve  a  controversy  within  the  juris- 
diction of  the  court  -^  and  on  the  motion  to  remand,  the  petition 

1.  Rothschild  r.   Matthews,  22  Fed.  court),  original    procesB    cannot  Issue 

Rep.  6.  from  the   United  States  court  against 

%.  Cameron  v,  Hodjges,  127  U.  S.  322;  the  other  defendants.     Fisk  v.  Union 

•Crehorev.  Ohio  etc.  R.  Co.,  131   U.  S.  Pac.  R.  Co.,  8  Blatchf.  (U.    S.)  243; 

240;  Walseri;.  Memphis  etc.  R.  Co.,  19  Field  v,  Lownsdale,  4  Deady  (U.   S.) 

Fed.  Rep.  152 ;  MacNaughton  v.  South  288.     Contra^  Fallis  v,    Mc Arthur,   1 

PaciBc  etc.  K.  Co.,  19    Fed.  Rep.  88x ;  Bond  (U.  S.)  xoo. 

Endy  v.  Commercial  F.    Ins.    Co.,   24  0.  Dewey  v.  West   Fairmount    Gas 

Fed.' Rep.  657;  Freeman    v.  Butler,    39  Coal  Co.,  123  U.  S.  329, 

Fed.  Rep.   i;    Fitzgerald    v.  Missouri  6.  Act  of  March  3,  1875,  §  5;  Act  of 

Pac.  R.  Co.,  45  Fed.  Rep.  812;  Camp-  March  3,  1887.  $  ^\   Ayres  v,  Wiswall, 

relle  v.  Balbach, 46  Fed.  Rep.  8x ;  Over-  1 12  U.  S.  187;  Ryan  v.  Young, 9  Biss.  (U. 

man  Wheel  Co.  v.  Pope   Mfg.  Co.,  46  S.)  63;  Pond  v,  Sibley, 7  Fed.  Rep.  129. 

Fed.  Rep.  577.     See  also  Winnemans  v.  In  Davies  v,  Lathrop,  21  Blatchf.  (U. 

Edgington,  27  Fed.  Rep.  324.  S.)  164,  it  was  held  that  section  5  of  the 

But  if  the  petition  shows  on  its  face  a  act  of  1875  referred   only  to  cases  col- 

•sufficient  ground  for  removal,  it  may  be  lusively  removed, 

amended  in  the  circuit  court  by  adding  7.  Am.  Bible  Soc.  v.  Grove,   loi  U. 

a  fuller  Ktatement  of  the  facts,  Carson  S.  610:  Galvin  v.  Boutwell,  9  Blatchf. 

V.  Dunham,  121  U.  S.  421;  and  in  Bar-  (U.    S.)    470;    Mackaye    v.    Mallory, 

clay  f.  Levee  Commissioners,  I  Woods  10  Blatchf.  (U.   S.}    1^5;  61  How.  Pr. 

f  U.  S.)  254,    the   plaintiff,    having    hy  (N.  Y.)  24. 

mistake  of  his  attorney'  alleged  hisciti-  But  it  was  held  that  when  the  ques* 

zenship  wrongly,  was  allowed  to  amend  tion  of  jurisdiction  involved  a  decision 

the  petition  so  as  to  show  jurisdiction,  on  the  actual  merits  of  the  case  it  could 

and  also  to  make  new   parties  defend-  not  be  raised  before  the  trial  in   Wood 

ant.     See  also  Hodgson  V.   Bowerband,  t;.  Matthews,  2  Blatchf.  (U.    S.)   370; 

5  Cranch  (U.  S.)  303;  Parker  v.  Over-  Dennistoun  v.  Draper,  5   Blatchf.   (U. 

man,  x8How.  (U.   S.)  X37;    Glover    v,  S.)  336. 

Shepperd,  15  Fed.  Rep.  833.  A  motion  to  remand  on  the  ground  of 

S.  reoj>le's  Bank  v,  Winslow,  xo2  U.  the  collusive  joinder  of  a  party  for  the 

S.  256;  Kingsbury  v,  Kingsbury,  3  Bias,  purpose  of  making  the  case  a  removable 

(U.  S.)  60.  one  may  be  made  in  limine^  and   the 

4.  Owens  v,  Ohio  Cent.  R.  Co.,  20  right  to  make  the  motion  is  not  waived 

Fed.  Rep.  10.  by  having  made  a    prior  unsuccessful 

But  where  one  of  several  defendants  motion  on  another  ground.    Pennsyl- 

removes  a  suit  (the  others  not  having  vania  R.  Co.  v.  Allegheny  Valley  R. 

t>een  served  with  process  in  the  State  Co.,  25  Fed.  Rept  113. 
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for  removal  and  the  pleadings  in  the  State  court  form  the  basis- 
f.)r  determining  the  question  of  jurisdiction.*  Defects  in  the 
pleadings  and  irregularities  in  the  proceedings  which  arc  merely 
formal  are  not  usually  treated  as  affording  a  sufficient  ground  for 
remanding  a  cause,*  the  matter  being  in  the  discretion  of  the- 
court  where  the  defects  and  irregularities  are  not  such  as  affect 
its  jurisdiction.* 

1.  McLane  V.  Leicht,  37  Fed.   Rep.  miss  the  case.  MerchantB*  Nat.  Bank  p.. 

887;  Anderson  w.Appleton, 32  Fed.  Rep.  Brown,  17  Fed.  Rep.  i6i. 

855 ;  State  v.  Coosaw  Min.  Co.,  45  Fed.  2.  Jackson  r.  Mutual  L.  Ins.    Cc  3. 

Rep.  804.  Woods  (U.  S.)  413;    Dennis    v,    Ala* 

If  the  proceedings  in  the  State  court  chua  Co.,  3  Woods  (U.  S.)   683;  Cook 

show  that  the  case  was  removed  to  the  v.  Whitney,  3  Woods  (U.  S.)  715;  Os- 

circuit  court  on  the  ground  of  citizen-  good  zk  Chicago  etc.   R.    Co.,    6  Biss^ 

ship,  it  will  not  be  remanded  merely  be-  (U.  S.)  330;  Hjrde  Park  v.  Phoenix  Ins. 

cau^e   the  amended  bill  of  complaint  Co.,  3  Dill.  (U.  S.)  535.   The  objection 

filed  in  the  circuit  court   fails  to  show  that  the  petition  is  not  signed,    if  not. 

that  that  court  has  jurisdiction.    Briges  made  in   the    State    court,    cannot  be 

V,  Sperry.  95  U.  S.  401.  raised  in  the  circuit    court.    The   Re- 

The  admission  of  new  parties  in  the  moval  Cases,  100  U.  S.  457;    St.   Paul 

circuit  court,    whose    presence   would  etc.    R.    Co.    7'.    McLtean,   108  U.  S. 

have    prevented  a    removal  had   they  ai3. 

been  joined  in  the  State  court  is  not  a  8.  Jackson  v.  Mutual  L.  Ins.  Co.,   3 

ground  for  remanding  the  suit.     Stew-  Woods  (U.  S.)  413.    A  suit  will  not  be 

art  V.  Dunham,  115  U.  S.  61;  Phelps  v,  remanded  on  account  of   the  omission. 

Oaks,  117  U.  S.  336.  of  the  seal  or  other  informality    in  the 

In  a  case  removed  to  the  circuit  court  execution  of  the  bond.     Kain  i'.  Texas- 

on  the  ground  that  it  involved  a  Fed-  Pac.  R.  Co.,  3  Cent.   L.  J.  13;   Deford 

eral  question,  the  circuit  court  disposed  v,  MehafTy,  13  Fed.  Rep.  481:  Harris  v. 

of  the  Federal  question  on  a  demurrer  Delaware  etc.  R.    Co.,    18    Fed.  Rep^ 

to  a  special  plea.     Held,  that  it  might  853;  Chambers  v.  McDougal,  43  Fed. 

then  be  remanded  under  section  5  of  Rep.  694;  Overman  Wheel  Co.  v.  Pope 

the  act  of  1875  ^^  "^  longer  involving  a  Mfg.  Co.,  46  Fed.  Rep.  ^77. 

controversy  within  the  jurisdiction  of  The  circuit  court    will    not  inquire 

the  Federal  courts.     Hamblin  v.  Chi-  into  the  sufficiency  of   the  sureties   or 

cago  etc.  R.  Co.,  43  Fed.  Rep.  401.  See  proof  of  the  execution  of  the  bond,  on  a. 

also  Collins    v.    Wellington,    31    Fed.  motion  to  remand.    Cooke    v.    Selig- 

Rep.  344;  Perry  v.  Clifl,  33  Fed.  Rep.  man,  17  Blatchf.  (U.  S.)  4^3;  Dennis  r. 

801.  Alachua  Co.,  3  Woods    (U.    S.)   683; 

So  where  a  suit  was  removed  by  one  Van  Allen  f.  Atchison  etc.  R.    Co.,   i 

of   several   defendants  on  the  ground  McCrary  (U.  S.)  598. 

that  it    involved  a    separable    contro-  The  petitionees  failure  to  enter  a  copy 

versy    between    him    and  the  plaintiff  of  the  record  on  the  first  day  of  the  next 

that  they   were    citizens    of  different  session  of  the  circuit  court  after  the  fil- 

States,   the    suit   having  been   discon-  ing  of  his  petition  does  not  deprive  the 

tinned  as  to  that  defendant  in  the  cir-  circuit  court  of  jurisdiction;    it   may 

cuit  court,  it  was  held  that  it  might  be  either  retain  or  remand  the  cause.  The 

remanded.    Texas  Transportation  Co.  Removal  Cases,  100  U.    S.  457;    Na- 

V.    Seeltgson,    X33    U.    S.   519;    Iowa  tional  Steamship  Co.  r.  Tugman,  106 

Homestead  Co.  v.   Des   Moines  Nav.  U.  S.  iiS;   St.   Paul    etc.    R.   Co.  v. 

etc.  Co^  3  McCrary  (U.  S.)  95.  McLean,  108   U.   S.   313;   Jackson   w. 

But  if  afler  such  discontinuance  the  Mut.  L.  Ins.  Co..  3  Woods  (U.  S.)  413; 

circuit  court  still  had  jurisdiction  on  Kidder  v.  Feattcau.  3    Fed.  Rep.   616; 

account  of  the  diverse  citizenship  of  the  Powell  v.  Hill.  38  Fed.  Rep.  433;    An- 

r  ^maining  parties.     Bacon  v.   Felt,  38  derson  v.  Appleton,  33  Fed.  Rep.  8.^5; 

Fed.  Rep.  870.  Kramer  v.  Ferry,  37  III.  App.  479;  con- 

If  the  record  and  petition  contain  no  /ra,  Cobb  v.  Globe  Mut.  L.  Ins.  Con  5 

averments  of  facts  which  show  jurisdic-  Hughes  (U.  S.)  453;   Stoutenburgh  % 

tlon  the  circuit  court  will  simply  dis-  Wharton,  18  Fed.  Rep.  i. 
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The  proper  way  to  raise  the  objection  that  the  circuit  court 
has  no  jurisdiction  of  the  cause,  when  the  petition  and  pleadings 
allege  facts  showing  such  jurisdiction,  is  by  plea  in  abatement  ;^ 
and  a  judge  may  order  such  plea  to  be  filed  if  he  doubts  the  juris* 
diction  of  the  court.*  When  there  is  a  doubt  whether  the  Fed- 
eral court  has  jurisdiction,  the  cause  should  be  remanded,'  the 
burden  of  proof  being  on  the  petitioner.* 

Before  the  act  of  1875  it  was  held  that  a  writ  of  error  would 
not  lie  from  an  order  of  the  circuit  court  remanding  a  suit,  be-^ 
cause  it  was  not  a  final  decree,*  The  proper  remedy  was  by  man- 
damus to  compel  the  circuit  court  to  assume  jurisdiction  of  the 
suit.®  But  under  the  act  of  1875  a  writ  of  error  to  the  supreme 
court  was  the  proper  mode  of  reviewing  an  order  of  the 
circuit  court  remanding  a  cause''  or  refusing  to  remand  a  cause 
which  had  been  improperly  removed.® 

If  no  excuse  for  the  delay  is  given  But  where  a  suit  was  remanded  be- 

the  court  wilt  usually*  remand  the  cause,  cause  of  a  defect  in  the  petition,  and  an 

Broadnax  v,  Eisner,  13  Blatchf.  (U.  S.)  amended  petition  was  filed  in  the  State 

366;  Bright  V.  Milwaukee  etc.  R.  Co.,  court,  it  was  held  that  it  might  then  be 

14  Blatchf.  (U.  S.)  214;  McLean  v.  St.  removed  on  the  same  transcript,  not- 

Paul  etc.   R.  Co.,   x6  Blatchf.   (U.   S.)  withstanding  the  fact  that  it  had  been. 

309.  once  remanded,  in  Freeman  v»  Butler, 

It  is  a  sufficient  excuse  for  delaj  in  39  Fed.  Rep.  i. 
entering  copies  of  the  record  that  the  1.  Hoyt  t^  Wright,  z  McCrary  (U. 
State  court  refused  to  grant  the  petition  S.)  130;  Clarkhuff  v,  Wisconsin  etc.  R.. 
for  removal,  and  that  the  defendant,  Co.,  26  Fed.  Rep.  465;  La  Croix  xk 
being  forced  to  trial  in  the  State  court,  Lyons,  27  Fed.  Rep.  403;  Rumsey  v. 
obtained  in  regular  course  a  reversal  of  Call,  28  Fed.  Rep.  769;  McDonald  v, 
the  judgment  and  an  order  allowing  the  Salem  Capital  Flour  Mills  Co.,  31  Fed., 
removal,  Baltimore  etc.  R.  Co.  v.  Rep.  577.  The  plea  in  abatement  wiU 
Koontz,  104  U.  S.  5;  Winchell  v.  not  be  tested  by  technical  rules.  John- 
Coney,  27  Fed.  Rep.  482  (but  see  son  v.  Accident  Ins.  Co.,  3^  Fed.  Rep. 
Clippingerv.  Missouri  Val.  L.  Ins.  Co.,  374.  See  also  Curnow  v.  Plicenix  Ins. 
1  Flipp.  (U.  S.)  456;)  or  that  the  peti-  .Co.,  44  Fed.  Rep.  305. 
tioner*8  attorney  was  misinformed  by  2.  Gribble  r.  Pioneer  Press  Co.,  5 
the  clerk  of  the  court  as  to  the  date  McCrary  (U.  S.)  73. 
when  the  term  began,  Hall  v.  Brooks,  8.  Wolff  v.  Archibald,  14  Fed.  Rep. 
21  Blatchf.  (U.  S.)  167;  or  that  the  369;  Fitzgerald  v.  Missouri  Pac.  R. Co.,. 
clerk  of  the  State  court  failed  to  trans-  45  Fed.  Rep.  812.  But  see  Mayor  etc. 
mit  the  copies  to  the  Federal  court,  it  of  N.  Y.  v.  New  Jersey  Steamboat 
having  been  understood  by  the  peti-  Transp.  Co.,  24  Fed.  Kep.  817. 
ttoners  attorney  that  he  would  trans-  4.  Carson  v.  Durham,  121  U.  S.  421; 
mit  them.  Rowell  v.  Hill,  28  Fed.  Heath  v,  Austin.  12  Blatchf.  (U.  S.) 
Rep.  433.  320;  Copeland  v,  Memphis  etc.  R.  Co.,. 

But  it  is  not  a  sufficient  excuse  that  3  Woods  (U.  S.)65i. 

the  petitioner's  attorney,  by   inadver-  B.  Chicago  etc.  R.  Co.,  t'.  Wiswall^ 

tence,  allowed   fifteen   months  to  pass  23  Wall.  (U.  S  )  507. 

without  entering  the  copies.  McGregor  6.  Knickerbocker  Ins.  Co.  v.   Com- 

V.  McGillis,  30  Fed.  Rep.  388.  stock,  16  Wall.  (U.  S.)    258;   Chicago 

If  a  suit  has  been  remanded  on  ac-  etc.  R.  Co.  v.  Wiswall,  23  Wall.  (U. 

count  of  petitioner's  failure  to  file  copies  S.)  507. 

of  the  record  at  the  proper  time,  he  is  7.  Act  of  Mar.  3,  1875,  §5*   Avers  v, 

not  entitled  to  file  a  new  petition  in  the  Chicago,     191   U.  S.   184;    Babbitt   v.. 

State  court  on  the  same  ground  as  the  Clark,  103  U.  S.  606. 

other.    St.  Paul  etc.  R.  Co.  t^.  McLean,  8.  Ex  farte   Hoard,  105  U.   S.  578; 

108U.  S.3I2.      See  also  Johnston  v,  Edlington    v.    Jefferson,     iii    U.    S« 

Donvan,  30  Fed.  Rep.  395*  77o* 
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The  act  of  1887  makes  an  order  of  the  circuit  court  remand* 
ing  a  cause  final,  no  appeal  or  writ  of  error  being  allowed.^  This 
act  also  takes  away  the  remedy  by  mandamus  to  compel  the  cir- 
cuit court  to  take  jurisdiction  of  a  cause.*  Even  under  the  act 
of  1875  a  mandamus  would  not  lie  to  compel  the  circuit  court  to 
remand  a  cause.* 

Where  a  suit  has  been  removed  to  the  circuit  court  and  there 
tried,  if,  on  appeal  to  the  supreme  court,  it  appears  that  the  cir- 
cuit court  should  not  have  taken  jurisdiction  of  the  suit»  the 
judgment  will  he  reversed  and  the  suit  remitted  to  the  circuit 
court  with  instructions  to  remand  to  the  State  court.* 

If  a  suit  has  been  properly  removed  it  cannot  be  remanded  by 
■consent  ;*  and,  though  a  party  may  waive  his  right  to  have  a  suit 
remanded  on  account  of  irregularities  in  the  proceedings  by  go- 
ing  to  trial  in  the  circuit  court  or  by  mere  delay,*  the  court  of  its 
own  motion  will  remand  a  cause  on  the  ground  of  want  of  juris- 
diction.'' 

1.  Burlington  etc.  R.  Co.  v,  Dunn,  DavicB  v.  Lathrop,  3i  Blatchf.  (U.  S.) 
X32  U.  S.  513;  Morey  v.  Lockhart,  123  164;  Baltimore  etc.  R.  Co.  v.  Ford,  35 
U.S. 56.  Fed.  Rep.  170. 

The   proviso   in    ^  6  of  the  Act  of  The  objection  that  the  petition  was 

1887,  concerning  jurisdiction    of  suits  not  filed  in  time  may  be  waived  by   the 

removed  before  the  passage  of  the  act,  adverse  party*s  submitting  to  the  juris- 

relatcM  only  to  the  jurisdiction    of   the  diction  of  the  Federal  court  and  neg- 

•circuit  court,  and    gives    the    supreme  lecting  to  make  the  objection    season- 

•court  no  right  to  review  an  order  of  the  ably.    French  7;.  Hay,  22  Wall.  (U.  S.) 

•circuit   court    remanding  such  a    suit.  238;  Pacific  R.  Removal  Cai^es,  115  U. 

Wilkinson  V.Nebraska,  133  U.  S.  386.  S.  i;  Carrington  f.  Florida  R.  Co.,  9 

Even  though  the  order  remanding  the  Blatchf.  (U.  S.)  467 ;    Miller    v.  Kent, 

case    was    made   before    the    act    was  20  Blatchf.  (U.  S.)  50S. 

passed.     Sherman  v,    Grinnell,  123   U.  Delay  for  one  term  during  which  no 

S.  679;  Chicago  etc.  R.  Co.  v.  Gray,  131  action  was  taken  in  the  case,  was  held 

U.  S.  396.  not  to  be  a  waiver  in  Young  v.  Andes 

An  order  of  the  circuit  court  remand-  Ins.  Co.,  i  Flipp.  (U.  S.)  59Q. 

ing  a  cause  is  not  a  final  judgment  or  7.  Aj'ers  r.  Watson,  1 13    U.S.  594; 

•decree  and  therefore  is   not  appealable  Cameron  r.  Hodges.  127    U.    S.    322; 

under  the  act  of  Feb.   25,  1889.    Rich-  Bronson  v.  St.  Croix  Lumber  Co.,  35 

mond  etc.  R.  Co.  v,  Thouron,  134  U.  S.  Fed.  Rep.  634;  Southworth  v.  Reid,  36 

45;  Gurneet'.  Patrick  Co.,  137  U.S.  141;  Fed.  Rep.  451. 

Birdseye   v.  Schseffer,  140  U.  S.    117.  And  it  was  held  to  be  the  duty  of  the 

2.  Ex  parte  Pennsylvania  Co.,  137  U.  circuit  court  of  its  own  motion  to  re- 
S.  451.  mand  a  cause  because  the  petition  was 

8.  Ex  parte  Hoard,  105   U.  S.  578.  not  filed  in  time  in  Keeney  z\  Roberts, 

.  4.  Mansfield  etc.  R.  Co.  v.  Swan,  iix  39  Fed.  Rep.  629,  and   Bowers  v.  Su- 

U*  S*  379i  ^^"cock   V,  Holbrook.   112  preme  Council,   American    Legion    of 

U.  S.  229;  Jackson  v.  Allen,   133  U.  S.  Honor,  45  Fed.  Rep.  81. 

27;  Graves  z\  Corbin,  132  U.  S.  571.  The  fact  that  evidence  taken  in  the 

But  if  the  appeal  is  taken  from  some  Federal  Court  will  not  be  admissible  in 
special  order  of  the  circuit  court,  the  the  State  court,  is  no  objection  to  re- 
supreme  court  will  not  examine  the  manding  a  cause.  Birdseye  v.  Schsef> 
►entire  record  to  see  if  the  circuit  court  fer,  37  Fed.  Rep.  821. 
had  jurisdiction.  Turner  ?'.  Farmers*  A  party  on  whose  petition  a  suit  has 
L.  &  T.  Co.,  106  U.  S.  552.  been  removed,  cannot   object    to   the 

0.  Lawton  r.  Blitch,    30    Fed.    Rep.  jurisdiction  of  the    circuit    court   on 

*64i.    But  see  Wadleigh    v.    Standard  the  ground  that  the  petition  was  not 

L.  etc.  Ins.  Co.,  76  Wis.  439.  filed  in  time.    Ayers  v.   Watson,    113 

••  Ayers  v.  Watson,  1 13  U.  S.  594;  U.  S.  594;  nor  on  the  gTDund  that  the 
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13.  Pleading  and  Practice — a.  Pleading. — Upon  the  removat 
of  a  cause  into  the  Federal  court  it  is  not  necessary  to  file  new 
pleadings  if  the  pleadings  originally  filed  in  the  State  court  are 
in  proper  shape  for  the  trial  of  the  issue  between  the  parties.* 

If  the  suit  as  commenced  in  the  State  court  is  in  its  nature  an« 
action  at  law  it  may  proceed  in  the  Federal  court  on  the  original 
pleadings,  though  brought  under  a  State  statute  in  the  name  of 
the  real  party  in  interest,  while  if  brought  originally  in  the  Fed- 
eral court  the  plaintiff  would  be  obliged  to  sue  in  the  name  of 
another  party.* 

If  a  suit  unites  legal  and  equitable  causes  of  action,  or  if  legal 
and  equitable  defenses  are  joined,  there  must  be  a  repleader  in 
the  Federal  court,*  even  though  this  may  involve  a  separation* 
into  more  than  one  suit  ;^  and  the  plaintiff  will  be  allowed  to* 
maintain  a  suit  at  law  and  at  the  same  time  proceed  by  bill  in 
equity  for  what  is  properly  equitable  relief.* 

b.  Practice. — The  rules  of  practice  of  the  Federal  courts, 
govern  the  case  after  removal.® 

State  court  had   no  jurisdiction.      Ed-  Whittenton  Mfg.  Co.    zu   Memphis  & 

wards  v,  Connecticut  Mut.  L.  Ins.  Co.,  Ohio  River  Packet  Co.,  19  Fed.   Rep. 

20  Fed.  Rep.  453.  273. 

But  see  Ferguson  v.  Ross,    38  Fed.  4.  Perkins  f.  Hendrjrx,  33  Fed.  Rep;. 

Rep.  161,  where  it  was   held    that    he  418. 

could  have  the  suit    dismissed    on    the  B.  Fisk  v.    Union    Pac.    R.    Co.,    8^ 

ground  that  the  circuit  court  had   no  Blatchf.  (U.  S.)  299. 

jurisdiction.  In  Pilla  v,  German  School  Assoc.,  23 

And  a  defendant  who   has  removed  Fed.  Rep.  170,  a  suit  which  involved  a 

a  suit  under  the   act    of    1887  cannot  legal  and  an  equitable  cause  of  action 

claim  that  he  is  really  a  plaintiff  when  was  removed  and   the  equitable  cause- 

the  parties  are  properly  arranged,   the  being  held  bad  on  demurrer,  the  plain - 

plaintiff  having  no  right  to  remove  the  tiff  was  allowed   to  proceed  with  his. 

suit.     Mayer  v.  Denver  etc.  R.  Co.,  41  legal  action. 

Fed.  Rep.*^  723.  Where  a  defendant  had  set  up  a  legal 

1.  Gridley  v,  Westbrook,  23  How.  and  an  equitable  defense  to  an  action 
(U.  S.)  503;  Dart  v,  McKinney,  9  for  conversion  in  the  State  court,  upoik 
Blatchf.  (U.  S.)  359;  Bills  v.  New  Or-  removal  to  the  circuit  court  his  equit* 
leans  etc.  R.  Co.,*  13  Blatchf.  (U.  S.)  able  defense  is  no  longer  available. 
227;  Akerly  v,  Vilas,  3  Biss.  (U.  S.)  Northern  Pac.  R.  Co.  v,  Faine,  119  U^ 
332;  Republic  Ins.  Co.   v,  Williams,  3  S.  561. 

Biss.  (U.  S.)  370;  Merchants*  etc.  Nat.  The  time  for  filing  an  answer  in   the- 

Bank  %\  Wheeler,  3  Cent.  L.  J.  13.  But  circuit  court    begins    to  run  from  the 

see  Clarke  v.  Protection    Ins.   Co.,   i  time  designated  for  entering  the  copy 

Blatchf.  (U.  S.)  150,  note.  of  the  record.    Torrent  v.  S.  K.  Martin 

Whether' new  pleadings  shall  be  re-  Lumber  Co.,  37  Fed.  Rep.  727;  Peltzer 

quired    in  the  circuit  court  is  one  of  Mfg.  Co  v.  St.  Paul  F.  &  M.  Ins.   Co., 

practice  to   which  error   will  not    lie.  40  Fed.    Rep.  185.     But  see  Hcidecker 

^tna  Ins.  Co.  V.  Weide,  9   Wall.   (U.  v.  Red  Star  Line  Steamship    Co.,   32 

S.)  677.  Fed.  Rep.  706. 

2.  Thompson  r.  Central  Ohio  R.  Where  the  defendant  removed  a  suit 
Co..  6  Wall.  (U.  S.)  13^.  But  see  after  the  time  for  filing  a  plea  in  abate- 
Suydam  v,  Ewing,  2  Blatchf.  (U.  S.)  ment  in  the  State  court  had  expired, 
359.  held  that  he  could  not  file  such  a  plea 

8.  Hurt  V,  Hollingsworth,  100  U.  S.  in  the  circuit  court.    Werthein  v.  Con- 

109;  La  North.   Mfg.   Co.  v.  National  tinental  R.  etc.  Co.,  20  Blatchf.  (U.  S.> 

Tube  works,  15  Blatchf.   (U.  S.)  432;  508. 

Toucey  t».  Bower,  i  Biss.   (U.   S.)   01 ;  •.  Henning  v.  Western  Union  Tel- 
Sands  t;.  Smith,   I  Dill.    (U.  S.)   290;  Co.,  40  Fed.  Rep.  658. 
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Amendment. — ^The  .  Federal     courts  await  the  decision  of  the  Federal  court. 

usually   allow   any   amendments  after  Friedman  v,  Israel,  26  Fed.  Rep.  8oi« 

removal  which  are  properly  within  the  Bond. — ^The  bond  accompanying  the 

«cope    of   the  original  suit.     West  v,  petition  for  removal  must  be  approved 

Smith,    loi    U.    S.    263;  Suydam     v,  by  the  court,  not  by  the  clerk.    South- 

Ewing,  2  Blatchf.  (U.  S.)  353;  Toucey  ern  Pac.  R.  Co.  v.  Harrison,  73  Tex. 

v.  Bowen,  i  Biss.  (U.  S.)  Si.  103. 

If   the   State  court  allows  the  de-  The  bond  need  not  be  executed  by 

fendant  to  put  in  a  claim  in  set  off  to  be  the  petitioner  himself  if  the  sureties  are 

tried  in  the  same  suit,  it  may  also  be  sufficient.    Stevens  v.  Richardson,    ao 

done  in  the  circuit  court.     Partridge  v.  Blatchf.  (U.  S.)  53;  Public  Grain  etc. 

Phceoix    Mut.    L.    Insurance   Co.,   15  Exchange  v.  Western  Union  Tel.  Co., 

Wall.  (U.  S.)  573.  16  Fed.  Rep.  289;  Vandenrort  i».  Pal- 

008t8. — A  suit  removed  into  the  cir-  mer,  4  Duer  (N.  Y.)  677 . 

«uit  court  carries  with  it  all  costs  ac-  It  is  not  necessary  thkt    the    bond 

•crued  in  the  State  court,  and  they  are  should  follow  the  exact  language  of  the 

governed  by  the  State  law.    Only  the  'statute.     Ellis  v.  Atlantic  etc.  R.  Co., 

•costs    accruing     after     removal      are  T34  Mass.  3^8. 

^governed    by    Federal   law.     Wolf  v.  The  penal  sum  named  in  the  bond  is 

•Connecticut' Mut.  L.  Ins.  Co.,  1  Fiipp.  sufficient  if  it  is  large  enough  to  cover 

<U.  S.)  377.  the    costs  that   are    likely    to  accrue. 

If  the  circuit  court  has  no  jurisdiction  Com.  v.  Louisville  Bridge  Co^  42  Fed. 

of  a  cause  removed  to  it  from  a  State  Rep.  241. 

<ourt,    it  cannot  award   costs  on  re-  The  sum  named  in  the  bond  is  a  pen- 

nianding    the    cause.    Mayor  etc.  of  alty,  not  liquidated  damages,  but  the 

Nashville  r.  Cooper,  6  Wall.  (U.  S.)  plaintiff  can  recover  at  least  nominal 

-347.  damages  on  the  defendant's  failure   to 

But  where  a  cause  is  removed  to  the  enter  the  record  as  required  by  thecon- 
•circutt  court,  goes  to  the  Supreme  dition  of  the  bond.  Henry  v.  Louis- 
Court  of  the  United  States  on  a  writ  ville  etc.  R.  Co.,  91  Ala.  585. 
•of  error,  and  the  Supreme  Court  re-  The  act  of  1887  only  requires  the 
"Verses  the  judgment  of  the  circuit  bond  to  contain  a  condition  that  the  de- 
court,  on  the  ground  that  the  circuit  fendant  shall  enter  his  appearance  in 
•court  had  no  jurisdiction  of  the  cause,  the  United  States  court  in  cases  where 
•and  remits  it  to  that  court  with  direc-  special  bail  is  demanded.  In  other 
tions  to  remand  it  to  the  State  court,  cases  the  bond  is  sufficient  without  such 
this  is  an  act  of  jurisdiction,  and  the  condition  though  the  defendant  has  not 
<co8ts  of  both  the  supreme  and  circuit  appeared  in  the  State  court.  Burck  v, 
•courts  will  be  adjudged  against  the  Taylor,  39  Fed.  Rep.  581. 
party  who  wrongfully  removed  the  Failure  to  enter  copies  of  the  record 
cause.  Mansfield  etc.  R.  Co.  v.  Swan,  seasonably  in  the  circuit  court  creates  a 
J II  U.  S.  379.  liability  on  the  bond.     Kidder  v.  Feat- 

When  a  suit  is  removed  to  the  cir-  teau,  1  McCrary  (U.  S.)  323. 

cuit  court  the  cost  of  taking  deposi-  Under  the  act  of  187^  a  bond  was 

dons  in  the  State  court  before  removal  insufficient  if  it  containeci  no  condition 

^ill  be  allowed,  though  the  depositions  to  pay  costs.    McMurdy   v.  Connect!* 

were  not  used  on  account  of  the  pres-  cut  Genl.  L.  Ins.  Co.,  4*  W.  N.  C.  (Pa.) 

cnce  of  the   witnesses,  or  because  the  18. 

•facts  were  admitted.    Young  v.  Mer-  Even  though  the    suit  was  also  re- 
chants*  Ins.  Co.,  2Q  Fed.  Rep.  273.  movable  under  the  act  of  1867  and  tiie 

In  State  v.  Peck,  32  W.  Va.  606,  it  bond  complied  with  the  requirements 

was  held  that  a  bond  given  by  the  de-  of  that  act.    Torrev  v.  Grant  Locomo- 

ifendant  in  the  State  court  to  answer  tive   Works,   14  Blatchf.  (U.  S.)  269; 

certain  interrogatories  before  a  com-  Webber  v.  Bishop,  13  Fed.  Rep.  49; 

missioner  of  the  State  court  remains  in  Sheldrick  v,  Cockroft,   27   Fed.  Rep. 

force  after  the  suit  has  been  removed.  579.    But  see  Gutwillig  v.   Zuberbier, 

When  one  of  the  issues  is  whether  28  Fed.  Rep.  721. 

property    was  legally    attached   by  a  And  the  omission  of  the  condition  to 

sheriff  and  what  the  plaintiff's  rights  pay  costs  was  not  supplied  by  a  stipu- 

In    the    property    are,   after    the  suit  lation    "to  do  such  other  appropriate 

has  been  removed,  the  United  States  acts  as  by  the  act  of  Congress  In  that 

marshal    may  be  ordered  to  take  the  behalf  are  required.**    Harrold  «•  Ar- 

property  from  the  slieriflf  and  hold  it  to  rington,  64  Tex.  333. 
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Notice  to  the  adverse  party  of  the  filing  of  a  petition  for 
Tcmoval  is  not  necessary.*  The  act  of  1867  required  the  petition 
to  be  verified  by  affidavit,*  but  no  affidavit  was  required  by  the 
-acts  of  1789,  1866,  1875  or  i887.* 

14.  Eemoval  of  Suits  and  ProieoutioiiB  Against  Persons  DenTed  Oivil 
Rights. — Section  641  of  the  Revised  Statutes  of  the  United  States 
•provides  for  the  removal  of  any  civil  suit  or  criminal  prosecution 
commenced  in  any  State  court  for  any  cause  whatsoever ''  against 
any  person  who  is  denied  or  cannot  enforce  in  the  judicial  tribunals 
of  the  State,  or  in  the  part  of  the  State  where  such  suit  or  prose* 
cution  is  pending,  any  right  secured  to  him  by  any  law  providing 
for  the  equal  civil  rights  of  citizens  of  the  United  States  or  of 
•all  persons  within  the  jurisdiction  of  the  United  States,  or 
against  any  officer,  civil  or  military,  or  other  person,  for  any 
arrest  or  imprisonment  or  other  trespasses  or  wrongs  made  or 
-committed  by  virtue  of,  or  under  color  of  authority  derived  from 
any  law  providing  for  equal  rights  as  aforesaid,  or  for  refusing  to 
do  any  act  on  the  ground  that  it  would  be  inconsistent  with  such 
law/'  into  the  next  circuit  court  to  be  held  in  the  district  where 
the  suit  is  pending.  The  defendant's  petition,  stating  the  facts 
and  verified  by  oath,  must  be  filed  in  the  State  court  before  the 
trial  or  a  final  hearing  of  the  cause. 

This  section,  which  is  a. re-enactment  of  the  Civil  Rights  Bill 
and  other  kindred  statutes,  is  intended  to  carry  out  the  provi* 
-sions  of  the  Fourteenth  Amendment  to  the  Constitution,  the  ob- 
ject  of  which  was  to  place  colored  men,  as  to  all  civil  rights,  upon 
an  equal  footing  with  white  men.^  It  is  directed  against  State 
action  only,^  and  provides  a  remedy  for  cases  where  civil  rights 
are  denied  by  the  constitution  or  laws  of  the  State.®  Where 
such  rights  are  denied  by  the  judicial  power  of  the  State  exerted 
during  the  trial,  it  is  too  late  to  remove  the  cause ;  resort,  in  such 
trase,  must  be  had  to  the  revisory  power  of  the  supreme  court.'' 

In  Burdick  v.  Hale,  7  BisB.  (U.  S.)  Dill.  (U.  S.)  501  (act  of  x866);   Houser 

ffo^  a  bond  was  held  insufficient  under  v,  Clajton,  3  Woods  (U.  S.)  273   (act 

the    act    of  1875  which  contained  no  of  1875);  Connor  v.  Scott,  4  Dill.  (U. 

|>enal  sum, and  which  contained  aeon-  S.)    242    (act  of   1875);    Guinault    v, 

^ition  that  the  petitioner  should  file  in  Louisville  etc.  R.  €0.^42  La.  Ann.  52 

the  circuit  court  "copies  of  all  process"  (act  of  1887);  Southern  Pacific  R.  C!o. 

instead  of  a  copy  of  the  record  as  re-  v.  Harrison,  73  Tex.  103  (act  of  1887). 
•quired  by  the  act.  4.  Strauder  v.  West  Virginia,  100  U. 

1.  Fisk  t'.    Union    Pac.    R.    Co.,    8  S.  303;  Virginia  t^.  Rives,  100  U.  S.  313; 

Blatchf.  (U.  S.)  243;  Stevens  v.    Rich-  State  v.  Dunlap,  65  N.  Car.  491 ;  6  Am. 

■ardson,  20  Blatchf.  (U.  S.)  35*^;   Stras-  Rep.  746. 

burger  v.  Beecher,  44  Fed.    itcp.  209;        0.  Virginia  v.  Rives,  100  U.  S.    313; 

Ficklin   v,  Tarver,   S9  Ca.  263;    Eris-  Ex  f  arte  Alabama,  71  Ala.  363.  C011- 

man  V.  Pidcock,  62  l)ow.  Pr.   (N.   Y.)  /ra.  State  v.  Dunlap,  65   N.  Car.  491; 

J27.   Contra^  Bristol  t;.    Chapman,    34  6  Am.  Rep.  746. 


How.Pr.  (N.  Y.)j40.        _  •.  Virginia  v.  Rives,  100  U.   S.   313; 

S.370;  Call- 
73.  fomia  V.  Chue  Fau,  42  Fed.  Rep.   865; 


2.  Sweeney  v»  Coffin,  i  Dill.  (U.  S.)    Neal  t;.  Delaware,  X03  U.  S.  370;  Call 


S.  Sweeney  v.  Coffin,  i  Dill.  (U.  S.)    Cooper  v.  State,  64  Md.  40. 
73  (act  of  1789);  Allen  r.  Ryerson,  a       T.  Virginia  v.  Rives,  100  U.  S.  313; 
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If  a  State  law  which  violates  the  Fourteenth  Amendment  to  the- 
Constitution  has  been  declared  unconstitutional  or  inoperative  by 
the  supreme  court  of  the  State,  though  it  has  not  been  repealed, 
a  defendant  cannot  say  in  advance  that  by  reason  of  the  exist- 
ence of  such  law  he  will  be  prevented  from  enforcing  his  civil 
rights.^ 

And  if  a  State  law  is,  on  its  face,  constitutional,  a  defendant 
cannot  remove  a  suit  or  prosecution  against  him  on  the  ground 
that,  owing  to  a  prejudice  against  him,  in  the  minds  of  the 
court  officers,  jurors,  and  people,  the  law  will  be  unfairly  admin- 
istered,* 

This  section  is  constitutional  *  and,  although  the  State  court 
has  the  right  to  examine  the  sufficiency  of  the  petition  presented 
to  it,  still  the  Federal  court,  by  virtue  of  its  superior  right  to  try 
the  case  if  it  be  removable,  is  entitled  to  assert  its  jurisdiction  by 
proper  process  directed  to  the  State  court,  which  the  latter  must 
obey.* 

Neal  V.  Delaware,  103  U.  S.  370;  Cooper  not  absolutely  divest  the  State  court  of 

V,  State,  64  Md.  40.  jurisdiction  over  the  offense,  and   after 

1.  Neal  V,  Delaware,  103  U.  S.    370;  an  indictment  has  been  quashed  by  the 
Bush  V,  Kentucky,  X07  U.  S.  no.  Federal  court,  it  remains  with  the  State 

A  State  law  which  singles  out  colored  court  to  determine  whether  the  accused 

citizens  and  denies  them   the    right    to  shall  be  indicted  again.     Bush    r.  Ken- 

participate  in  the  administration  of  the  tucky,  Z07  U.  S.  no. 

law  as  jurors   because  of .  their  color,  After  a  removal  under    this   section 

though  qualified  in   other    respects,    is  the  parties  may  raise  any   question    in 

unconstitutional  and  denies  to    colored  the  circuit  court  which  they  could  have 

citizens  the    equal    protection    of  the  raised  if  the  cause  had  been  commenced 

laws,  since  the  constitution  of  juries  is  a  there,  or  which  they  could  have  raised 

very  essential  part    of   the   protection  in  the    State    court.    Lamar  v.  Dana, 

which  the  trial  by  jury  is   intended   to  10  Blatchf.  (U.  S.)  34* 

secure.     Strauder  v.  West  Virginia,  100  An  officer  acting  in  good  faith  under 

U.  S.  303.  a  warrant  purporting  to  come  from  his 

2.  Ex  parte  Wells,  3  Woods  (U.  S.)  superior  whom  he  is    bound  to  obey,  is 
12S;  Ex  parte  Alabama,  71    Ala.  363.  acting     **under    color    of     authority'* 

The  fact  that  by  reason  of  local  prej-  whether  the  superior    transgresses   his 

udice  against  his  race  and  color  a  per-  power,  or  the  warrant  is   irregular    or 

son  of  African  descent  cannot  have  a  not.      Hodgson   v.  Millward,  3  Grant 

fair  trial  in   the  State    courts  is   not  a  Cas.  (Pa.)  418. 

ground  under  the  civil  rights  act  for  re-  8.  Strauder    v.   West   Virginia.    100 

moving  a  criminal    prosecution  against  U.  S.  303;  California  v.  Chuc  Fau,  42 

him.    Texas  v.  Gaines,  a  Woods  (U.  Fed.  Rep.    865;   Kulp  v,  Ricketts.  3 

S.)  342;  Thomas  t'.  State,  5S  Ala.  365;  Grant  Cas.  (Pa.)  420.     See  also  Mayor 

Fitzgerald  v,  AUman,   83  N.  Car.  493 ;  etc.  of   Nashville  v.  Cooper,   6  Wall. 

State  v>  Smalls,  11  S.  Car.  362.  Contra^  (U.  S.)  347. 

State  V.  Dunlap,  65  N.  Car.  491;  6  Am.  4.  Ex  parte  Wells,  3  Woods  (U.  S.) 

Rep.  746.  128 ;  Ex  parte  Alabama,  71  Ala.  363. 

It  has  been  held  that  a  prosecution   is  The  proper  steps  to  be  taken  to  ob- 

not  commenced  within  the  meaning  of  tain  copies  of  the  record  and  to  enter 

4  641    until    an    indictment    has    been  the  case  in  the  circuit  court  if  they  are 

found,  and  that,  consequently,  a  prose-  refused    are   fully  described  in  ^  641, 

cution  cannot  be  removed    until    then,  and  provision  is  made  in  ^  642  for  the 

Com.  v.  Artman,  3   Grant    Cas.    (Pa.)  issuing  of  a  writ  of  habeas  corpus  by 

436.    See,  however,  North  Carolina  v,  the  clerk  of  the   circuit  court,  in  case- 

Kirkpatrick,  43  Fed.  Rep.  689.  where  the  defendant  is  in  actual  cut- 

A  removal  under  this  section  does  tody. 
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15.  Eemoval  of  Suits  and  Proseoiitions  Against  Bevenue  (MBoer  and 
QfiloeTs  Acting  Under  the  Election  Laws. — Under  section  643  of  the 
Revised  Statutes  of  the  United  States  any  civil  suit  or  criminal 
prosecution  commenced  in  any  court  of  a  State  against  any  offi- 
cer  appointed  under  or  acting  by  authority  of  any  revenue  law  of 
the  United  States,  or  against  any  person  acting  under  or  by 
authority  of  any  such  officer,  on  account  of  any  act  done  under 
color  of  his  office  or  of  any  such  law,  or  on  account  of  any  right, 
title,  or  authority  claimed  by  such  officer  or  other  person  under 
any  such  law ;  or  against  any  person  holding  property  or  estate 
by  title  derived  from  any  such  officer,  if  the  suit  or  prosecution, 
affects  the  validity  of  any  such  revenue  law ;  or  against  any  offi- 
cer of  the  United  States  or  other  person  on  account  of  any  act 
done  under  the  provisions  of  Title  XXVI,  "  The  Elective  Fran- 
chise," or  on  account  of  any  right,  title,  or  authority  claimed  by 
such  officer  or  other  person  under  any  of  the  said  provisions, 
may,  at  any  time  before  the  trial  or  final  hearing  thereof,  be  re- 
moved for  trial  into  the  circuit  court  next  to  be  holden  in  the 
district  where  it  is  pending,  upon  the  petition  of  the  defendant 
to  such  circuit  court. 

The  petition  milst  be  verified  by  affidavit  and  be  accompanied 
by  a  certificate  of  an  attorney  or  counselor  at  law  of  some  court 
of  record  of  the  State  where  the  suit  or  prosecution  is  com- 
menced, stating  that,  as  counsel  for  the  petitioner,  he  has  ex- 
amined the  proceedings  against  him  and  inquired  into  the  matters 
set  forth  in  the  petition  and  believes  them  to  be  true. 

Provision  is  also  made  for  issuing  writs  of  certiorari  and  habeas 
carpus  to  obtain  from  the  State  court  copies  of  the  record. and 
the  custody  of  the  defendant  in  cases  where  he  has  been 
arrested.^  If  copies  of  the  record  cannot  be  obtained  the  plaintiff 
may  be  required  to  plead  anew  in  the  circuit  court. 

This  section  is  constitutional,^  and  was  not  repealed  or  super* 
seded  by  the  act  of  March  3,  1875,  or  the  act  of  March  3, 
1887.*     It  applies  to  all  cases  where  a  Federal  officer  or  other 

The  words  "or  other  trespasses  or  him     under     the     civil      rights    law. 

wrongs  made  or  committed*'  apply  to  Schmidt  v.  Cobb,  119  U.  S.  286. 

acts  for  which  a  personal  action  may  1.  The  writs  of  certiorari  and  habeas 

be  brought,  and  do  not  justify  the  re-  corpus  are  not  required  for  the  purpose 

moval  of  an  action  of  ejectment.    Bige-  of  removing  the  cause;  they  are  issued 

low  V.  Forrest,  9   Wall.   (U.  S.)   339.  for  the  purpose  of  bringing  up  the  rec- 

A  proceeding  under  a  State  statute  ord  after  the  cause  has  been  removed 

which     provides     that    any     building  and  to  notify  the  State  court  of  the  re- 

where  intoxicating   liquors  are  manu-  moval.    Abranches  v,  Schell,  4  Blatchf. 

factured,  sold  or  given  away  contrary  (U.  S.)  256. 

tolaw  shall  be  deemed  a  nuisance,  and  2.  Tennessee   v.    Davis,    100   U.   S. 

may,   together  with    the   vessels    and  257;  Findley   t;.   Satterfield,  3  Woods 

their  contents,  fixtures  and  furniture,  be  (U.S.)  504;  State  v.   Hosktns,  77  N. 

so  declared  and  abated,  and  also  im-  Car.  530;  State  v,  Deaver,  77  N.   Car*, 

poaes  a  fine  on  any  person  maintaining  555. 

the  same,  is  not  removable  under  this  8.  Venable  v.  Richards,  105  U.  S.  636; 

section,  on  the  ground  that  the  defend-  i  Hughes  (U*  S.)  326;  Act  of  Mar.  3, 

ant  Is  deprived  of  rights  guarantied  to  1887,  i  5* 
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person  described  in  the  section  is  indicted  or  sued  in  a  State 
court  for  an  act  done  under  color  of  the  United  States  revenue 
or  election  laws,  but  alleged  to  be  in  violation  of  the  laws  of  the 
State.^ 


1.  Findley  v,  Satterfield,  3  Woods  (U.  count  of  any  act  done  under  a  revenue 

S.)  504.  law,  and  cannot  be  removed.     Victor 

Section   643  applies  to  marshals  of  t^.  Cisco,  5  Blatchf.  (U.  S.)  128. 

the  United  States  and  their  deputies  and  An  action  against  a  commissioner  of 

assistants  when  engaged  in  making  an  the  circuit  court  to  recover  money  al- 

arrest  for  violation  of  the  United  States  leged  to  have  been  illegally  exacted  by 

revenue  laws.     Davis  v.   South  Caro-  him  as  fees  and  costs  in  a  criminal  pro> 

lina,  107  U.  S.  597.  ceeding  is  not  a  suit  against  an  officer 

But  the   mere   fact  that  a  man  ar-  of  the  United  States  appointed   under 

rested    for  an  offense  committed  at  a  or  acting  by  authority  of  the  revenue 

Federal  election  holds  a  commission  as  law  on  account  of  any  act  done  under 

deputy  marshal  does  not  entitle  him  to  color  of  his  office,  and  is,  therefore,  not 

remove    the   prosecution.       Illinois  v.  removable.      Benchley    v.    Gilbert,    8 

Fletcher,  22  Fed.  Rep.  776.  Blatchf.  (U.  S.)  167. 

A  marshal  sued  in  a  State  court  for  The  postal  laws  of  the  United  States 

trespass  in    levying   on   property  of  a  are  revenue  laws,  and  an  action  brought 

person  other  than  the  execution  debtor,  in  a  State  court  against  a  postmaster 

cannot  remove  the  suit  under  this  sec-  for  an  alleged  wrongful  refusal  to  de- 

tion,    such  levy  not  being  under    au-  liver  a  letter  to  the  plaintiff  may  be  re- 

thority  derivedf  from  any  act  of  Qon-  moved  to  the  cifcuit  court.     Warner  v. 

gress.     McKee  1'.  Rains,  10  Wall.  (U.  Fowler,  4  Blatchf.  (U,  S.)  311. 

S.)  22.  A  person   sued  for  making  an   arrest 

A  collector  of  customs  sued  in  a  State  in  obedience  to  those  claiming  to  be 
court  by  an  informer  for  part  of  the  municipal  officers  of  the  peace  and  en- 
proceeds  of  goods,  condemned  as  for-  gaged'in  suppressing  a  riot,  cannot  re- 
feited  for  a  breach  of  the  revenue  laws  move  the  suit  merely  because,  prior  to 
may  remove  the  suit  into  the  circuit  the  arrest,  the  military  officers  of  the 
court.  Van  Zandt  v.  Maxwell,  2  United  States  had  issued  an  order  rec- 
Blatchf.  (U.  S.)  421.  ogni zing  the  persons  under  whom  the 

An  action  to  recover  damages  for  defendant  acted  as  lawfully  vested  with 
slanderous  words  spoken  by  a  collector  the  local  government,  and  had  declared 
of  customs  while  in  the  discharge  of  that  they  would  be  sustained  by  the 
his  official  duty  and  explanatory  of  it  United  States,  but  had  not  directly  or- 
is removable.  Buttner  v.  Miller,  i  dered  the  arrest  or  any  other  particular 
Woods  (U.  S.)  620.  act.     Woodson  tf.  Fleet,  2  Abb.  (U.  S.) 

A  suit  against  a  collector  of  customs  15. 
charging  that  he  delivered  imported  A  defendant  indicted  for  murder  in  a 
goods  on  which  there  was  a  lien  for  State  court  may  remove  the  prosecu- 
freight  to  the  consignee  on  receipt  of  tion  into  the  circuit  court  if  it  appean 
the  freight  charges  without  notifying  that  at  the  time  of  the  alleged  act  he 
the  carrier  as  required  by  the  act  of  was  a  deputy  collector  of  internal  rev- 
June  10, 1880,  in  which  the  plaintiff  seeks  enue,  engaged  in  seizing  illicit  distiller* 
to  recover  the  money  so  received,  may  ies,  which  was  part  of  his  official  duty, 
t>e  removed  under  section  643,  though  and  that  the  killing  was  in  self-defense 
the  collector  alleges  in  defense  that  he  Tennessee  t',  Davis,  100  U.  S.  257. 
did  not  do  the  acts  complained  of.  A  rule  granted  by  a  State  court  on 
Cleveland  etc.  R.  Co.  v.  McClung,  119  petition  of  a  sheriff  against  an  internal 
U.  S.  454.  revenue  collector  to  show  cause  why  an 

A  suit  against  an   assistant  treasurer  attachment  should  not  issue  against  him 

of  the    United  States    to  recover  the  for    contempt  in    refusing    to    let  th« 

value  of  certain    United    States   bonds  sheriff  enter  and  seize  goods  held  in  a 

retained    under   instructions  from   the  bonded  warehouse,  is  a  civil  suit  reraov- 

Treasury    Department,  on  the  ground  able  under  section  643.     McCullough 

that  they  were  unlawfully  put  into  cir-  v.  Large,  20  Fed.  Rep.  309. 

culation  as  against  the  party  to  whom  The  petition  for  removal  under  thii 

they  were  issued,  is  not  a  suit  on  ac-  section  need  not  show  what  the  cause  ol 
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Under  this  section  a  suit  may  be  removed  without  regard  to 
the  value  of  the  matter  in  dispute.^  All  further  action  in  the 
State  court  is  coram  non  judice^  and  the  suit  proceeds  as  if  orig- 
inally commenced  in  the  circuit  court.^ 

m.  Bemoyal  Fbom  Oxs  Fedebal  CoxntT  to  AHOTHES  —When  the 
judge  of  any  district  court  of  the  United  States  is  prevented  by 
any  disability  from  holding  court  or  performing  the  duties  of  his 
office,  all  suits  and  processes,  civil  and  criminal,  pending  in  such 
court  and  undetermined,  may  be  removed  on  the  written  applica- 
tion of  the  district  attorney  or  marshal  of  the  district,  by  an  order 
issued  by  the  circuit  judge  or  justice  in  the  nature  of  a  certiorari 
into  the  next  circuit  court  to  be  held  in  such  district,  and  shall 
there  proceed  as  if    originally  commenced  in  such  circuit  court.^ 

After  such  an  order  has  been  made,  the  clerk  of  the  district 
court  shall  continue  to  transmit  all  suits  thereafter  commenced  in 
the  district  court  into  the  circuit  court,  as  long  as  the  disability  of 
the  district  judge  continues,  but  when  that  disability  ceases  the 
circuit  court  shall  order  all  such  suits  and  proceedings  which  are 
still  undetermined,  of  which  the  district  courts  have  an  exclusive 
original  cognizance,  to  be  remanded  to  the  district  court  next  to 
be  held  in  the  district.*  Whenever  the  judge  of  any  district 
court  is  in  any  way  interested  in  any  suit  pending  before  him, 
or  has  been  of  counsel  for  either  party  or  is  so  connected  with 
either  party  as  to  render  it  improper  in  his  opinion,  for  him  to 

action  was.     It  is  enough  if  it  shows  appear  in   the  State  court.     Davis  v. 

facts  sufficient  to  bring  the  case  within  South  Carolina,  107  U.  S.  597. 

the  terms  of  the  statute.      Abranches  8.  Coggill  v,  Lawrence,   2    Blatchf. 

V.  Schell,  4  Blatchf.  (U.  S.)  356.  (U.  S.)  304. 

1.  Wood  V.  Matthews,  2  BJatchf.  (U.  But  the  defendant  is  called  upon  in 

S.)  ^yo  the  circuit  court  to  answer  to  the  of- 

a.  DavU  t;.  South  Carolina.  107    U.  fenw  as  defined  by  the  laws  of  the  State 

S.     597;     McCuUough   V.    Large.   20  from  whoM  courts  the  indictnent  was 

Fed  RVn  loo.  removed.      Geoigia     v.    O'Gradjr,    3 

rcu.  n.cp.  iv^).  Woods  (U    S  )  4q6 

When    a  prosecution   has  been   re-  ^    prosecution    against    a    United 

moved  after  the  warrant  issued  but  be-  states  marshal  for  violating  the  elec- 

fore  an  indictment  was  found,  the  State  ^.^^  ,^^^  ^^  ^  gtate  having  been  re- 

<:ourt  has  no  power  to  find  an  mdict-  ^^^^^  ^^  ^^^  ^.^^^.^  ^ourtof  the  United 

'"^"*-  States,  it  was  held  to  be  the  duty  of  the 

North   Carolina   v.   Kirkpatrick,   ^2  state    to    conduct  the  prosecution  in 

Fed.  Rep.  689.     In  this  case  it  was  held  that  court,  and  of  the  attorney  for  the 

that    a    prosecution    was    commenced  United  States  to  act  as  counsel  for  the 

when  the  warrant  was  issued  and  the  defendant. 

arrest  made.  See  also  Geor^a  v.  Port,  For  a  particular  case  in  which  suits 
4  Woods  (U.  S.)  513.  But  in  Georgia  brought  by  an  alien  against  a  civil  offi- 
V.  O'Grady,  3  Woods  (U.  S.)  496,  it  cerofthe  United  Sutes  may  be  re- 
was  held  that  a  prosecution  was  not  moved,  see  U.  S.  Rev.  Stat.,  $  644. 
commenced  until  an  indictment  was  4.  U.  S.  Rev.  Stats.,  ^}  587,  589,  637. 
found.  5.  U.S.  Rev.  Stats.,  \  588. 

Removal  under  this  section  dissolves  If  the  disability  of  the  district  judge 

an    injunction    granted    by  the    State  terminates  in  his  death  the  circuit  court 

court  (Northwestern   Distilling  Co.  v,  must  remand  the  causes  certified  to  it 

Corse,  4   Biss.  (U.  S.)  514),  and   dis-  under  f§  587  and  588  to  the  district  court 

charges  sureties  on  a  recognizance  to  Ex  parte  U.  S.,  i  Gall.  (U.  S.)  338. 
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sit  on  the  trial,  it  shall  be  his  duty  on  the  application  of  either 
party  to  certify  the  cause  to  the  next  circuit  court  to  be  held  for 
the  district,  and  if  there  is  no  circuit  court  therein,  to  the  next 
circuit  court  in  the  State,  and  if  there  is  no  circuit  court  in  the 
State,  to  the  next  convenient  circuit  court  in  an  adjoining  State, 
and,  upon  the  filing  of  the  record  in  the  circuit  court,  the 
cause  shall  proceed  as  if  originally  commenced  there.* 

IT.  Eexoval  Fbom  One  State  CoxntT  to  Ahotheb.'— In  addition 
to  the  provisions  for  a  change  of  venue  the  statutes  of  several  of 
the  States  provide  for  the  removal  of  certain  cases  before  trial 
from  lower  to  higher  courts. 

The  right  of  removal  in  such  cases  is  made  to  depend  either 
upon  the  amount  involved  in  the  suit  or  upon  the  nature  of  the 
questions  raised. 

Thus,  in  Massachusetts,  actions,  except  of  tort,  and  petitions 
foi  partition  commenced  in  the  superior  court,  in  which  the  value 
of  tHe  matter  in  controversy  exceeds  $4,000  if  brought  in  the 
county  of  Suffolk  and  $1,000  if  brought  in  any  other  county^ 
may  be  removed  before  trial  to  the  supreme  judicial  court, 
either  by  consent  of  the  parties  or  upon  the  application  of  the 
defendant  made  within  thirty  days  after  the  day  for  appearance 
and  accompanied  by  an  affidavit  that  he  believes  he  has  a  sub- 
stantial defense;  that  the  value  of  the  matter  in  controversy 
exceeds  the  amount  above  mentioned,  and  that  he  intends  to 
bring  the  cause  to  trial.  The  action  must  be  entered  at  the  next 
sitting  of  the  supreme  judicial  court,  and  proceeds  there  as  if 
originally  commenced  in  that  court.* 

So  in  New  Jersey,  any  suit  commenced  in  a  circuit  court  or  court 
of  common  pleas,  in  which  the  value  of  the  matter  in  contro- 

1.  U.  S.  Rev.  Stats.,  ^f  601,  637.  court  after  a  suit  has  been  removed  it. 
The  fact  that  a  judge  is  interested  in     void.       Boynton     v,     Foster,    7    Met. 

a  suit  does   not  disqualify   him   from  (Mass.)  415. 

certifying  a  cause  to  the  circuit  court.  But  if  the  defendant  fails  to  enter  the 

Spencer  v,  Tapslejr,  20  How.  (U.S.)  264.  suit  in  the  supreme  judicial  court  the 

2.  For  removal  from  one  county  to  jurisdiction  of  the  superior  court  is  not 
another,  see  Change  of  Vbnub,  vol.  ousted.  Rice  v.  Nickerson,  4  Allen 
3,  p.  90.  (Mass.)  66;  and  the  suit  cannot  be  en- 

8.  Massachusetts   Pub.  Stat.,  ch.  152,  tered  at    a    subsequent    term  of   the 

4§  7f  8;  Acts  of  1885,  ch.  384,  §  14.  supreme    judicial     court.    Knapp     v. 

The  object  of  these  statutes  was  to  Lambert,  3  Gray  (Mass.)  377. 
allow  either  party  to  bring  into  the  su-  Any  one  of  several  defendants  may 
preme  judicial  court  for  trial  any  case  remove  the  suit.  Whiton  v,  Brodhead, 
which  was  within  the  concurrent  juris-  3  Cush.  (Mass.)  356. 
diction  of  that  court  and  the  superior  But  a  person  summoned  as  a  stock- 
court.  Sullivan  v.  Fall  River,  125  holder  in  an  action  against  a  corporation 
Mass.  568.                                                ^  is  not  properly  a  defendant,  and  cannot 

A  suit  cannot  be   removed   afler  a  remove  the  suit.    Robbins  v.   Suffolk 

trial  has  l)een  had,  even  though  it  re-  Co.  Ct.,  12  Gray  (Mass.)  325. 

suited  in  a  disagreement  of  the  jury.  An  action  to  foreclose  a  mortgage 

Smith  V.  Castles,  i  Gray  (Mass.)  108;  can  be  removed  on  the  defendant's  affi- 

Galpin  t;.  Critchlow,  112  Mass.  339;  17  davit    that  the  amount  sought  to  be 

Am.  Rep.  176.  recovered  exceeds  the  amount  named 

A  judgment  rendered  by  the  lower  in  the  statute,  although  the  ad  damnum 
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versy  exceeds  $200,  may  be  removed  into  the  supreme  court  at 
any  time  before  issue  is%  joined  by  a  writ  of  habeas  corpus  granted 
by  one  of  the  justices  of  the  supreme  court.^ 

In  most  of  the  States  justices  of  the  peace  have  no  jurisdic- 
tion of  causes  involving  the  title  to  real  estate,  and  where  such  is 
the  case,  provision  is  commonly  made  by  statute  for  the  removal 
of  such  causes  into  the  courts  having  jurisdiction  thereof.  These 
provisions,  though  differing  considerably  in  detail,  are  to  the 
same  general  effect — namely,  that  when,  in  an  action  commenced 
in  a  justice's  court,  it  is  made  to  appear,  either  by  the  defend- 
ant's answer  or  in  some  other  specified  manner,  that  the  title  to 
real  estate  will  be  brought  in  question,  the  justice  shall  proceed 
no  further  with  the  cause,  but  shall  certify  the  same  to  the 
proper  court,  and  transmit  a  copy  of  the  record,  after  which  the 
cause  shall  proceed  in  that  court  as  if  originally  commenced 
there.* 

is    less   than   that  amount.      Hjde  v.  Canal  etc.  Co.   v.  Vannatta,    17  N.  J. 

Oreenough,  11  Cush.  (Mass.)  87.  L.  159. 

A  complaint  for  flowing  land  cannot  2.    California^    Code     Civil     Proc. 

be  removed,  the  superior  court  having  (DeeringpB  Annotated  Codes  and  Stat- 

exclusive    jurisdiction    of    such    com-  utes,  vol.  3),  §  838;  Doherty  v.  Thayer, 

plaints.    Humphrey  v.  Berkshire  Wool-  31  Cal.  1^0. 

«n  Co.,  10  Allen  (Mass.)  420.  Colorado^  Mills*   Annotated    Stats., 

1.  New  Jersey  Revision,  title,  Prac-  vol.  2,  §  2630;    Klopper  t\  Keller,  i 

tice,   4§   222-228,  pp.  882,  883.  Colo.  410. 

If  a  cause  has  been  removed  and  re-  Indiana^  Revised    Stats.,  vol.    i,    $ 

manded  to  the  court  in  which    it    orig-  1434;  Wall  t'.  Albertson,  x8  Ind.  145; 

inated    it  cannot    be    removed    again.  Bibbler  f .  Walker,  69  Ind.  362. 

4  226.  lowtty  McC Iain's    Annotated   Code, 

If  the  writ  of  habeas  corpus    is    im-  vol.  a,  §§  4784-A785. 

properly  issued,  the  court  to  which   it  Kansas^  Genl.  Stats.  (1889),  vol.  a,  6 

is  directed  may  proceed  with  the  cause.  4853 ;   Douglas  v,  Easter,  32  Kan.  496. 

4  227.  The  justice  ntust  be  satisfied  that  the 

A  civil   suit    must    be    removed    by  title  or  boundary  of  land  is  in  dispute. 

writ  oi habeas  corpus^  not  by  certiorari.  The  mere  filing  of  an  answer,  duly  ver- 

Chandler  r.  Monmouth  Bank,  9   N.  J.  ified,  stating  the  fact,  does  not  oust  him 

L..  loi.  of  jurisdiction.     Duncan  v,  Yordy,  27 

It  is  too  late  to  remove  a    cause    by  Kan.  348. 

habeas  corpus    after    an    interlocutory  Maine^  Rev.  Stats.  (1883),  ch.  83,  §( 

judgment.     Sharp  f  Sinnickson,    i    N.  4-5;  Low?'.  Ross,  3  Me.   256;  Hodg- 


i 


.  L.  46;  or  after  arbitrators  have  been  don  v.  Foster,  9  Me.  113. 

appointed  and  have  met.     Brickham  v,  MassarhusrttSy  Pub.    Stats.    (i88a), 

Dcnney,  i  N.J.  L.  12.  ch.  155,  §^  24-26;  Magoun  x\  Lapham, 

The  defendant  is  required   to   recog-  19  Pick.   (Mass.)  419.     In  order  to  en- 

nize  to  the  plaintiff  with  sufficient  sure*  title  himself  to  a  removal  it  is  not  nec- 

ties  in  double  the   sum    demanded    for  essary  that  a  party   should   formally 

the     payment     of    the    condemnation  request  it:  it  is  enough  if  he  objects  to 

money   and    costs    in    case    judgm(;nt  the  jurisdiction,   recognizes   to   enter 

passes  against  him.     §  722.  the  action  in  the  superior  court,  and 

For  cases  on   the   sufficiency   of  the  does  enter  it.     Leary  v,  Reagan,    115 

recognizance  or  bail,  see    Hughes   v.  Mass.  558. 

Hughes,  I  N.J.  L.  209;  Anonymous,  3  Michigan.  HowelPs  Annotated  Stats. 

N.J.   L.   222;    Marcellis   v,  Hamburg  vol.  2,  §^  6890-6898. 

Turnpike   Co.,  3  N.  J.  L.  505;  Sneed  Minnesota,  Genl.   Stats,  (i 891),  vol. 

V.  Wallen,  5  N.  J.   L.    682;     Craig  v,  2,^4507;  Lindekugel  v,  Angelhofer, 

Berrj*,  5  N.  J.  L.  852;    Dickenson    v.  2a  Minn.  324 ;  Steele  f.  Bond,  28  Minn. 

State   Bank,    16  N.  J.  L.  354;    Morris  267. 
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The  party  seeking  a  removal  is  usually  required  to  give  a  bond 
or  other  security  to  the  adverse  party,  with  the  condition  that  he 
shall  appear  in  the  court  to  which  a  removal  is  sought  and  pay 
all  costs  that  may  be  awarded  against  him.  On  his  failure  to 
give  such  security  the  case  may  proceed  before  the  justice,*  and 
in  several  of  the  States  he  is  thereafter  debarred  from  raising  the 
question  of  title  in  the  suit.* 

In  some  States,  when  it  appears  in  an  action  commenced  be- 
fore  a  justice  of  the  peace,  that  a  question  of  title  to  real  estate 
is  involved,  the  action  is  simply  dismissed  and  the  plaintiff  is 
allowed  to  commence  a  new  suit  in  the  proper  court.* 

In  order  to  be  a  ground  for  removal  or  dismissal  the  question 
of  title  must  be  directly  and  distinctly  raised.* 

Missouri^  Rev.  Stats.  (1889),  vol.  2,  laration    so  as  to   make  substantially 

$$  6219-6220.  a  new  case.    Snedicker  r.  White,  11  N. 

Nex^ada^  Genl.  Stats.  (1885),  §  5561 ;  J.  L.  87;  Chambers  v,  Wambough,  38 

State  r.   Rising,  10  Nev.  97;  Tuil  v.  N.  J.  L.  530;  but  he  is   not  limited  to 

Anderson,  15  Nev.  426.  the  same  plea  which  he   filed   before 

iV<?w//fl;»/5///r<r,  Genl.  Laws  (1878),  the  justice,  Hawk  r.  Segraves,  34  N. 

ch.  214,  ^§  2-4;  ch.  250,  §$  12-14.  J.  L.  355;  nor  to  a  plea    of  freehold 

Ncwyersevy  Rev.  of  the  Stats.  ( 1877),  title.    He  may  prove  any  right  to  enter 

vol.  I,  title,  Justices  Courts,  $§  '^fr'^1*  ^"^    have    possession.    Campfield  v^ 

New   Tork^  Bliss*  Annotated  Code  Johnson,  21  N.  J.  L.  83. 
(3rd  ed.),  vol.  3,  §§2951-2958.  1.  Mainc^  Rev.   Stats.   (1C83)  ch.83^ 

Oregon ^     Hill's     Annotated     Laws  §  3;  Massachusetts ^  Pub.  Stats.  (1882)^ 

(1887),  §  2081 ;  Sweeki;.  Gal  breath,  XI  ch.    155,    §   25;    Michigan^     Howell's 

Oregon  516:  Aiken  v,  Aiken,  12  Ore-  Annotated  Stats ,  vol  2,  §§   6892,6894; 

gon  203.  New  Jersey^   Revision    of  the  Stats. 

Rhode   Island,    Pub.     Stats.   (1882),  (1877),  title,  Justices  Courts,  §  27;  AVrf 

ch.  196,  §§  30-31.  Torhy  Bliss'  Annotated  Code  (3rd  ed.), 

Wisconsin^   Sanborn  &  Berryman's  vol.  3,  §§   2952,   2955;  South   Carolt'tia, 

Annotated  Stats.,  vol,  2.  §§  3619-3622;  Code  of  Civil  Procedure  (1882),  §  82; 

Kimball  v,  Adams,  52  \yis.  S54-  Wisconsin^  Sanborn  v.  Berryman's  An- 

Wyoming^  Rev.  Stats.  (18S7),  §  3435.  notated  Stats.,  vol.  2,  §  3620;  Strasson 

In  some  States   the  action   must  be  v.  Montgomery,  32  Wis.  52. 
tried  in  the  court  to  which   it  is  re-        8.    Michigan^    Howell's    Annotated 

moved  on  the  same  pleadings   which  Stats.,  vol.  2,  §  6894;  New  fork.  Bliss* 

were  filed  in  the  justice's  court.  Santa  Annotated  Code  (3rd  ed.)i  vol.3,  ^  ^955^ 

Cruz  V.  Sant^Cruz  R.  Co.,  56  Cal.  143;  South  Carolina,  Code  of  Civil  Proced- 

Michigauy      Howell's        Annotated  ure  (1882),  ^82;    Wisconsin,  Sanborn 

Stats.,  vol.  2,  §  6896.  &  Berryman's  Annotated  Stats.,  vol.  2, 

N'ew  Torh,   Bliss'  Annotated  Stats.  §  3620;  Barteau   v.  Appleton,  23  Wis. 

(3d  ed.)  vol.  3,  §  2957.  414;  Brown    v,    Streng,    32    Wis.   59; 

People  V.  Albany,  19  Wend.  (N.  Y.)  State  v.  Preston,  34  Wis.  675;  Bandlow 

123;  Fox  r.  Erie  Preserving  Co.,  93  N.  v.    Thieme,    53    Wis.     57;   Bruins   ». 

Y.  54;  McNamara   v,  Biteley,  4  How.  Bruins,  55  Wis.  548. 
Pr.  (N.  Y.)   44;  Cusson  v,  Whalon,  5        8.  Florida,  McClellan's  Digest,  ch. 

How.    Pr.   (N.  Y.)   302;  Wendell    v.  128,    ^    82;    North     Carolina,    Code 

Mitchell,  5    How.    Pr.    (N.    Y.)    424;  (1883),    vol.   1,   §§  836,  837;  Evans  v. 

Wiggins  V.  Tallmadge,  7  How.  Pr.  (N.  Williamson,  79  N.  Car.  86;  Parker  v. 

Y.)  404.  Allen,  84  N.  (Jar.  466;  South  Carolina, 

In   New   Jersey,  the  defendant  is  Code    of   Civil   Procedure   (1882),  H 

limited  to  a  plea  of  title  in  the  court  79-86.    See  also  Davis  t'.  Morse,  21  N. 

to  which  the  action  is  removed,  Dover  H.  345;  New  Torh,  Bliss'  Annotated 

School  House  v.  McFarlan,  14  N.  J.  L.  Code  (3rd  ed.),  vol.  3,  ^  2956. 
471 ;  Brain  v.  Snvder,  30   N.   J.  L.  56;        4.  Hatch  v,  Allen,  27  Me.  85;  Goe- 

Westervelt  v.  ^lar1nu8,  3  N.  J.  L.  366,  nen  v.  Schroeder,  8  Minn.  387;  Radley 

unless  the  plaintiff  enlarges  his  dec-  tr.  0*Leary,   36  Minn.   173;    Fl*gg  «• 
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In  Massachusetts^  a  petition  for  partition  may  be  removed 
from  the  probate  court  to  the  superior  court  at  the  request  of 
any  party  in  interest  when  it  appears  that  the  shares  are  in  dis- 
pute or  uncertain,*  and  in  Virginia^  an  action  brought  before  a 
justice  of  the  peace,  if  the  matter  or  thing  in  dispute  exceeds 
twenty  dollars,  may  be  removed  on  the  application  of  the  de- 
fendant into  the  court  of  the  county  or  corporation  where  the 
warrant  was  brought.* 

BEHOVE — (See  also  Erect,  vol.  6,  p.  809). — i.  To  move  away 
from  the  position  occupied  ;  to  displace,  as  to  remove  a  building.^ 

2.  To  go  from  one  place  to  another ;  to.  change  place  of  resi- 
dence.* 

Gotham,  7  N.  H.  266;    Boycr  v,  Scho-  ^2  Wis.  256;   Huddleston   v.  Johnson, 

field,  2  Keyes  (N.  Y.)  628;  Bellows  v,  71  Wis.  336. 

Sackett,  15  Barb.  (N.  Y,)  96;  Fredonia  1.  Pub.      Stats,     of     MassachusetU 

etc.  Plank  Road  Co.  v.  Wait,  27  Barb.  (1882),  ch.  178.  ^  46. 

N.  Y.  214.  8.  Code  of  Virginia  (1887),  §  2939. 

In  an  action  of  trespass  a  plea  that  8.  Webster's  Diet.  _/4:>//<7'n/<>^  in  South 

the /dcfij  in  quo  is   a   public   highway  r.Comm'rs  of  Sinking  Fund,  86  Ky.  186. 

presents  an  issue  involving  the  title  to  BemoTO  From. — These    words  in  an 

real  estate.     Spear  v,  Bicknell,  5  Mass.  indictment  upon   a  statute  declaring 

125;    Stront  V.   Berry,    7    Mass.    385;  to   **cut  down  or   remove  from  land. 

Whiting  V.  Dudley,  19  Wend.  (N.  Y.)  any  tree,  timber,  stone,  or  other  valu. 

373;  Randall  v.  Crandall,  6  Hill    (N.  able    article,"    a    criminal    trespass — 

Y.)  342;  Ashbough  V.  Walter,  24  Wis.  have  no  technical  meaning  restricting 

466.     Contra^     Chambers    v.     Warn-  them  to  articles  forming  a  part  of  the 

bough,    28    N.   J.   L.    5^0;    Brain    v,  realty.    The    statute    itself    may  and 

Snyder,    30   N.  J.  L.  50;  Yawger    v,  should  be  restricted  by   construction 

Manning,  30  N.  J.  L.  182.  to  cases  of  removing  from  land  some- 

A  plea  that  the  defendant  has  a  pri-  thing  which  pertains  to  it,  and   would 

vate  right  of  way  also  presents  an  issue  pass  by  a  sale  of  it.     But  the  language 

of  title.     Randolph  r.  Montfort,  16  N.  of  an  indictment  cannot  be  thus  modi- 

{.  L.  226;  Hawk  V,  Segraves,  34  N.  J.  fied.  Bates  v.  State,  31  Ind.  72. 
-  355;  Little  V.  Denn,  34  N.  Y.  452;  FlguratlTo  Sense. — In  Nugent  v. 
Alleman  t;.  Dey,  49  Barb.  (N.  Y.)o4i;  Goldsmith,  59  Mich.  593,  which  was 
Stoppenback  v.  Zohrlant.  21  Wis.  an  action  oi  replevin,  the  trial  court 
385;  Lowitz  V.  Leverentz,  57  Wis.  instructed  the  jury  as  follows:  "That 
596.  if  they  found  the  ?act  to  be  that  there 
A  plea  setting  up  a  license  to  do  an  was  actually  a  purpose  to  remove  the 
act  which  would  otherwise  be  a  tres-  property  beyond  the  reach  of  credit- 
pass  on  real  estate  does  not  present  an  tors,  it  would  have  a  bearing  upon  the 
Issue  of  title.  Wheeler  v.  Rowell,  7  N.  motive  of  the  transaction."  This  in- 
H.  515;  Rathbone  v,  McConnell,  21  N.  struction  was  objected  to,  it  being 
Y.  466;  Launitz  v,  Barnum,  4  Sandf.  argued  that  the  word  "remove"  meant 
(N.  Y.)  637;  Earl  of  Craven  v.  Price,  the  manual  transportation  of  theprop- 
37  How.  Pr.  (N.  Y.)  15.  erty,  and  that  there  was  no  evidence 
For  other  cases  deciding  the  question  that  there  was  any  such  removal.  It 
whether  the  title  to  real  estate  was  or  was  held  that  the  word  "removal"  in 
was  not  involved,  see  Woodt;.  Prescott,  the  sense  in  which  it  was  used  by  the 
2  Mass.  174;  Martin  v,  Tobin,  123  trial  court  "evidently  meant  the  plac* 
MasK.  85;  Vandoozer  v.  Dayton,  4.5  ing  or  putting  of  the  property  out  of 
Mich.  247:  Gay  v.  Hults,  55  Mich.  327;  the  reach  of  the  creditors  by  this  pre- 
Labeau  V.  LabeRU,6i  Mich.  81;  Ostrom  tended  transfer,  and  the  jury  must 
V.  Potter,  71  Mich.  44;  Tordsen  v.  have  so  understood  it.  In  that  view 
Gummer,  37  Minn.  211;  Main  v.  of  the  meaning  of  the  word,  the  evi- 
Cooper,  25  N.  Y.  t8o;  Watry  v.  Hilt-  dencc  warranted  this  portion  of  the 
gen,  16  Wis.  ^16;  Murray  v.  Van  Dev-  charge." 
lin,  24  Wis.  67;   Lipsky  v,  Borgmann,  4.  Waterbury  v,  Piatt,  12  Conn.  186. 
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3.  To  deprive  of  office  by  the  act  of  a  competent  officer  or  of 
the  legislature.* 

BEHDEB— (See  also  Judgments,  vol.  12,  p.  70,  73 ;  Justice 
OF  THE  Peace,  vol  12,  p.  466). — To  render  is  to  make  up,  to 
finish,  to  state,  to  deliver,  as  to  render  a  judgment.^ 

In  that  case  the  defendant's  intestate,  be  capable  of  enforcement  as  a  Hen 
when  an  inhabitant  and  resident  of  until  entered  of  record  in  the  books 
the  First  Society  of  Water  bury,  en-  prescribed  by  statute.  But  see  infra^ 
tered  into  an  agreement  with  said  See  also  Records. 
First  Society  to  pay  $125,  in  five  equal  A  judgment  given  in  a  justices*  courts 
annual  installments  to  the  treasurer  of  but  a  transcript  of  which  is  filed  and 
the  society,  and  gave  his  promissory  judgment  docketed  in  the  county  court, 
notes  for  the  payment  of  such  install-  cannot  be  said  to  have  been  **rendered'* 
ments,  with  the  proviso  that  if  he  in  the  latter  court  so  as  to  take  it  out  of 
should  **remove"  without  the  local  New  Tork  Code  Civ.  Pro.,  4  3^2,  pro- 
limits  of  the  society  before  all  the  in-  viding  that  an  action  upon  a  judgment 
stall  ments  became  payable,  such  in-  ^'rendered*'  in  a  court  not  of  record 
stallments  as  were  not  payable  at  the  shall  be  commenced  within  six  years, 
time  of  such  removal,  should  not  be  etc.  DiefTenbach  v,  Roch,  113  N.Y. 
collectible.    Before    the  last  two  in-  631. 

stallments  became  due,    the    general  "Rendering''      DUtlngoUhed      firom 

assembly  of  the  State,  on  petition  of  "Entering''  a   Judgment. — The  rendi- 
defendant's  intestate,  passed  an  act  and  >  tion  of  a  judgment  is  the  judicial  act  of 

thereby    annexed     the     part    of    the  the  court  In  pronouncing  the  sentence 

society     of     Waterbury    which     was  of  the  law  upon  the  facts  in  controversy 

owned   by   defendant's    intestate,  and  as  ascertained  by  the  pleadings  and  the 

on  which  he  resided,  to  the  town  and  verdict.    The  entry  of  a  judgment  is  a 

society  of  M.     The  society   brought  ministerial  act,  which  consists  in  spread- 

suit  upon  the  two  notes.    It  was  held  ing  upon  the  record  a  statement  of  the 

that  within  the  meaning  of  the  agree-  final  conclusion  reached  by  the  court  in 

ment,  defendant's  intestate  could  not  the  matter,  thus  furnishing  external  and 

be  said  to  have  "removed"  from  the  incontestable  evidence  of  the  sentence 

First  Society  of  Waterbury  by  reason  given,  and  designed  to  stand  as  a  per- 

of  the  annexation  of  his  land  to  the  petual  memorial  of  its  action.     It  is  the 

society.     See  also  Person.  former,  therefore,  that  is  the   effective 

"Leayo  the  State"  Synonymoni  with  result  of  the  litigation.    In  the  nature 

"Bemoyo  firom  the  State."— See  State,  of  things,  a  judgment  must  be  rendered 

vol.  13,  p.  5.  before  it  can  be  entered,     i   Black   on 

1.  See  also  Public  Officers,  and  for  Judgments,  ^  106. 

the  removal  of  the  different  officers  see  In  Sheuster  v.  Rayder,  13  Colo.  339, 

under  such  specific  titles  as  Sheriffs,  it  is  said  that  discriminating  law  writers 

Coroner,  etc.  speak  of  judgments  by  confession   as 

Samoyal  for  Came.— See  Cause,  vol.  being  "entered,"  while  other  judgmenU 

3,  p.  44.  are  spoken  of  as  being  "given"  or  "ren- 

Samoyal  Diitlngnlihed  firom  Suspen-  dered."    The  distinction  is  significant, 

■Ion. — "Suspension"  is   in    no    proper  as  "rendering"  the  judgment  is  a  judi- 

sense  the  same  thing  as  "removal"  and  cial  act,  while  "entering"  one  is  merely 

constitutional  provisions  with  regard  to  ministerial. 

removals  do  not  apply  to  suspensions  An    Illinois    statute    provided    that 

from  office,   although 'the    suspension  "whenever  anv  judgment    shall    have 

may  be  in  effect  a  permanent  depriva-  been    renderecf  in  the  supreme    court 

tion  of  the  office.   Poe  v.  State,  72  Tex.  which,   upon  further  consideration.  Is 

625.     See  also    State  v.    Meeker,   19  found  to  have  been  erroneously  entered 

Neb.  444.  up,  the  judges  thereof  are  authorized, 

9.  Webster's  l>\ct.  followed  in  ^tna  during  vacation,   to  change   the   same 

L.  Ins.  Co.  t'.  Hesser,    77  Iowa  387,  without  ordering  a  rehearing  thereof. 

That    case  turned  upon  a  question  by  entering  a  proper  judgment  in  said 

of  priority  between  a  mortgage  and  a  cause."    In    Blatchford  v,  Newberry, 

iudgment'creditor.     It  was  held  that  a  too  III.  489,  upon  the  construction  of 

udgraent  was  not   "rendered"  so  as  to  the  word  "rendered"  and   "entered"   as 
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used  in  this  statute,  the  court  said :    '*It  to  be  taken  within  one  jear  after  the 

will  be  observed  that  the   power  here  **  rendition  of  the  judgment."    In  that 

assumed    to    be    conferred    upon    the  case  the  judgment  had  been  rendered 

judges  is  not  to  grant  rehearings,  but  more  than  two  months   before  it  had 

when  a  judgment  is  found  to  have  been  been  entered  \>y  the  clerk  ;  and  the  ap- 

erroneously  entered  up,  to  change  the  peal  had  been  taken  within  a  >*ear  after 

same    without    ordering    a    rehearing,  the  entry,  but  not  within  a  year  after 

The  words  ^rendered'  and  'entered'  are  the  rendition.    The  court  held  that  the 

plainly  used  antithetically,  and  each  in  appeal  was   too   late.     See  also  In   re 

its    distinctive    correct    legal    sense —  Newman's  Estate  (Cal.  i8S8),  i6  Pac. 

*^rendered*  being  used   to  indicate  the  Rep.  889 ;  McLaughlin  v,  Doherty,  54 

giving  of  judgment,  and  'entered'  to  in-  Cal.  519. 

dicate  the  act  of  placing  the  judgment  The  California  Code  Civ.  Pro.,  ( 
rendered  on  record — ^in  other  words,  939  provides  that  an  exception  to  the 
enrolling  or  recording  it.  'Erroneously  decision  or  verdict  because  not  sup- 
entering  up  a  judgment'  expresses  only  ported  by  the  evidence  cannot  be  re- 
an  error  in  the  clerical  act  of  placing  it  viewed,  unless  the  api^eal  is  taken 
upon  the  record,  and  implies  that  the  within  sixty  days  after  the  '*  rendition" 
judgment  enrolled  or  recorded  is  not  of  *the  judgment.  In  re  Rose  Estate, 
the  judgment  'rendered'  or  given."  See  80  Cal.  x66,  which  was  an  appeal  from 
also  Judgments,  vol.  12,  p.  7i,n.,  and  the  decree  settling  an  administrator's 
infra^  this  note.  account  taken  within  sixty  days  of  the 

See,  however,   ./Stna   L.   Ins.  Co.  v.  entry  of  the  decree,    but   not   within 

Hesser,  77  Iowa  387,  cited  supra^  this  sixty  days  from  the  announcement  of 

note.  the  decision  and  the  filing  of  the  find- 

Statutes  limiting  tbo  Time  Within  ings,  it  was  held  that  the  question  of 
which  an  Appeal  Kay  be  Taken  or  a  the  sufficiency  of  the  evidence  could 
Writ  of  Error  Issued  to  a  Certain  Period  not  be  raised  upon  the  appeal,  the 
After  the  "  Benditlon  "  or  ''  Bendoring  "  court  saying,  "  the  words  '  rendition  of 
of  the  Judgment. — A  New  Tork  Statute  the  judgment '  do  not  mean  the  same 
of  Limitations  provided  that  a  writ  of  thing  as  *  entry  of  the  judgment.' 
error  should  be  brought  within  two  They  mean  either  the  announcement 
years  after  the  rendering  of  the  judg-  from  the  l>cnch  entered  In  the  minutes, 
ment  or  final  determination  of  the  or  the  filing  of  the  findings,  if  there  are 
court,  and  not  after.  In  Fleet  v.  findings,  or  both,  but  it  is  not  necessary 
Youngs,  II  Wend.  (N.  Y.)  528,  upon  to  decide  what  is  the  precise  meaning 
the  question  of  whether  the  statute  of  the  term  here,  for  in  this  case  both 
commenced  running  from  the  time  of  things  occurred  more  than  sixty  days 
the  entry  of  the  rule  for  judgment,  or  before  the  appeal  was  taken."  This 
from  the  time  of  the  filing  of  the  rec-  was  reversed  upon  the  rehearing,  80 
ord.  Tracy,  Senator  said:  "So  far  Cal.  166;  but  upon  the  ground  that  an 
as  the  policy  of  the  statute  is  concerned  appeal  from  the  action  of  a  court  in  set- 
it  is  indifferent  whether  we  construe  tling  an  administrator's  account  was 
the  time  of  the  limitation  to  commence  not  an  appeal  from  a  '*  final  judgment 
on  the  entry  of  the  rule  for  final  judg-  in  an  action  or  special  proceedings  " 
ment,  or  not  until  the  filing  of  the  rec-  so  as  to  bring  it  within  the  provision 
ord ;  and  it    would  not  be  doing  vio-  in  §  939. 

lence  to  the  language  of  the  statute  to  In  conformity  with   these    decisions 

give    it    either    construction.     But  it  and  with  the  proper  construction  of  the 

strikes   me  that   the  more  obvious  and  term  "  rendition  of  judgment,"  it  was 

natural  import  of  the  expression  *ren-  held,  in  Furlong   v.  Griffin,  3   Minn, 

dering  of  such  judgment '  is  the  annun-  207,  that  the  statute  limiting  the  issu- 

ciation  or  declaring  the  decision  of  the  ance  of  writs  of  error  to  one  year  after 

court  indicated  by  the  rule   for  judg-  the  "  rendition  of  judgment "  had  "  ref- 

ment."    Accordingly  it  was  held  that  erence  to  the  time  of  making  the  deci- 

the  statute  commenced  running  from  sion  by  which  the  rights  of  the  parties 

the  time  of  the  entry  of  the  rule  for  are  determined  and  adjudged,  and  not 

judgment.     And  to  the  same  effect,  see  to  the  time  when  such  judgment  is  per- 

L,ee  V.  Tillotson.  4  Hill  (N.  Y.)  29.  fected  by  being  entered  of  record." 

In  Gray  xk  Palmer,  28  Cal.  410,  the  But    in    Humphrey    v.    Havens,    9 

question  was  whether  an  appeal  from  Minn.  318,  this  case  was  overruled.    It 

a  judgment  had  been  taken    in    time,  was  there  held  that  the  time  for  bring- 

the  statute  then   requiring   the  appeal  ing  an  appeal  for  writ  of  error  begins 
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» 

BENEW. —  I.  A  common  meaning  of  the  word  "  renew"  is  to 

make  again,  as  to  renew  a  treaty  or  a  covenant.^ 

2.  To  renew,  in  its  popular  sense,  is  to  refresh,  revive,  or  reha- 
bilitate an  expiring  or  declining  subject,  but  is  not  appropriate  to 
describe  the  making  of  a  new  contract,  or  the  creation  of  a  new 
existence.* 

to  run  from  the  entry  of  the  judgment  bj   the  appellant  that  the  act  applies 

or  order  upon  the  record.    The  court  onlj   to   policies  issued    or    renewed* 

assigning  as  reasons  for  the  reversal,  of  after  its  passage,  and  that  the  policy 

Furlong  v.  Griffin,  3   Minn.   207,  that  cannot  be  said  to  have  .been  renewed 

the  interpretation   as  given   that  case  unless  it  has  been  forfeited  or  lapsed, 

was  not  in  accordance  with  the  spirit  and*  has    been    afterward   restored    or 

however  it  might  be  with  the  letter  of  reinstated  by  the  company.     ...     It 

the  law ;  that  the  question  was  one  of  is  not  according  to  the   popular  notion 

mere  practice   involvii^g  no  principle,  of  the  meaning  of  the  word  'renewar 

and  that  the  change  was  as  much  for  that  it  can  take  place  only  after  the  death 

convenience  as  anything  else.  or  expiration  of  the  subject  to  which  It 

'*  Rendering  '*  and  Entering  Jndgmont.  is  applied.    Thus  to  renew  a   note,  a 

See  Justice  of  the   Peace,  vol.  12,  lease,  or  a  contract,  it  is  not  essential 

pp.  459,  468,  474.  to  wait  until  they  have  respectively  ex- 

1.  Daggett  V.  Daggett,  124  Mass.  pired,  for  after  that  time  it  would  be 
149.  And  in  that  case  it  was  held  that  practically  impossible  to  renew  them, 
the  words  "I  hereby  renew  the  within  A  new  note  or  lease  may  be  made  or 
note"  indorsed  upon  the  back  of  a  contract  created,  but  they  would  have 
promissory  note,  meant  something  more  force  and  effect  from  the  new  creation^ 
than  an  admission  that  the  old  note  was  and  not  from  the  original  agreement.** 
unpaid;  they  import  a  promise  anew  to  Compare^  however,  Moers  v,  Reading,, 
pay  the  amount  of  the  note.  See  also  21  Pa.  St.  201  in  which  it  is  said:  **To 
Central  Bank  v,  Willard,  17  Pick,  renew  a  charter,  is  to  give  a  new  ex- 
(Mass.)  150;  28  Am.  Dec.  284.  See  istence  to  one  which  has  been  forfeited^ 
also  Limitation  op  Actions,  vol.  13,  or  which  has  lost  its  validity  by  lapse 
p.  748.  of  time."     For   the   use  of  word  with 

Benowal,  as  used  in  a  statute  requir-  regard  to  the  renewal  of  fire  insurance 

ing  a  tax  affidavit,  is  not  predicable  of  policies  see  Fire  Insurance,  vol.  7,  p. 

a  note  payable  in  United   States  cur-  loii. 

rency  for  an  amount  agreed  upon  at  a  Renewal  of  Leases. — See  Landlord 

settlement  made  after  the  late  war,  and  and  Tenant,  vol.  12,  p.  658;  Lbasb» 

adjusting  the  equities  of  a    previous  vol.  12,  p.  974. 

Confederate     contract.       Greene     v.  Renewal  of  Patents. — See  Patents^ 

Lowry,  46  Ga.  55.  vol.  18,  p.  20. 

2.  Carter  v.  Brookljm  L.  Ins.  Co..  Renewal  of  Bills  and  Notes. — A  bill  of 
no  N.  Y.  22,  citing  Webster's  &  Wor-  exchange  drawn  the  38th  of  November, 
cester's  Diets.  That  case  turned  upon  1836,  payable  forty-two  months  after 
the  construction  of  a  New  Tork  stat-  date,  was  accepted  thus :  "Accepted 
ute,  providing  that  **no  life  insurance  on  condition  of  its  being  renewed, 
company,  doing  business  in  the  city  of  until  November  the  28th,  1844."  It 
New  York,  shall  have  power  to  declare  was  held  in  an  action  by  an  indorsee 
forfeited  or  lapsed,  any  policy  there-  against  the  acceptor  that  this  was  a 
after  issued  or  renewed,  by  reason  of  good  conditional  acceptance.  The 
non-payment  of  any  annual  premiums,  court  by  Patterson,  J.,  said  :  "Renewed 
or  interest,  or  any  portion  thereof,  un-  is  not  a  word  of  art ;  it  has  no  legal  or 
less  a  notice  in  writing,"  the  particu-  technical  signification ;  and,  though  in 
lars  of  which  being  prescribed  by  the  common  parlance  it  might  appear, 
statute,  shall  have  been  sent  to  the  in-  prima  facie^  to  apply  to  something 
sured.  It  was  held  that  the  payment  new,  yet  there  is  nothing  forced  or 
of  each  annual  premium  constituted  a  absurd  in  giving  it  a  different  mean- 
renewal  of  the  policy  of  life  insurance,  ing;  especially  when  we  consider  that, 
within  the  meaning  of  the  term  *'re-  if  this  writing  of  the  defendant  on  the 
newed"  as  used  in  the  act.  The  court  bill  be  held  necessarily  and  restrict- 
by  Ruger,  C.  J.,  said:  **It  is  contended  ively  to  mean  that   he    will   pay  the 
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SEHTEO. — The  word  '*  rented,"  according  to  its  common  and 
authorized  use,  refers  as  well  to  the  act  of  the  lessee  as  to  that  of 
the  lessor.  The  lessor  rents  land  to  the  lessee  ;  the  lessee  rents 
land  of  the  lessor.* 

BEHT8— (See  also  DISTRESS,  vol.  5,  p.  706;  Ground  Rents, 
vol.  9,  p.  62  ;  Lease,  vol.  12,  p.  1020;  and  for  other  definitions 
of  the  term,  as  well  as  for  a  full  treatment  of  the  subject,  see 
Landlord  and  Tenant,  vol.  12,  p.  720.)  A  rent  is  a  right  to  a 
certain  profit  issuing  annually  (or,  rather,  periodically)  out  of  lands 
and  tenements  corporeal,  or  out  of  them  and  their  furniture,  in 
retribution  {reditus)  for  the  land  that  passes.* 

bill  at  the  end  of  forty-two  months  hy  pose.     The    court    held    that,    though 

then  giving  another  acceptance  pay-  neither  construction  would  be  forced  or 

able  on  the  38th  of  November,  1844,  unnatural,  yet,  looking  at    other   pro- 

and  is  capable  of  no  other  meaning,  it  visions  of  the    statute,    the    plaintiffs 

would  appear  by  the  authorities  that  construction  must  be  adopted. 

It  is  no  acceptance  at  all,  since  an  ac-  **The  words  Vented  or  leased'    may 

ceptance   must  be  to   pay  in  money;  be  used  in  two  senses.     It  is  said   that 

and,  as  we  cannot  suppose,  nor  can  the  a  landlord  rented  or  leased  his  lands  to 

defendant  be   heard   to   say,   that   he  his    tenants,  and,  with    almost    equal 

meant  it  to  be  void  and  to  be  no  ac-  propriety,  it  may  be  said  that  the   ten- 

ceptance  at  all,  we  feel  that  we  shall  ant  rented  or  leased  an  estate  from    his 

be  carrying  into  effect  the  real  inten-  landlord."     Zink  v.  Grant,  25  Ohio  St. 

tion  of  the  parties  *«/  res  ma^is  valeat  354. 

^K/im/<?rpa/',  by  holding  that  the  word  Bented  For  a  Paatnre. — ^'*The  word 
'renewed'  means  ^extended ;'  that  the  rented,  aside  from  the  qualification  of 
defendant  meant  nothing  more  than  it  by  the  words  with  which  it  stands 
extension  of  time  by  the  expression  connected,  naturally  means  that  a  ten- 
he  used."  Russel  t*.  Phillips,  14  0(^3,  ant,  to  whom  the  property  is  rented, 
892 ;  68  £.  C.  L.  890.  has  the  exclusive    possession    for    the 

Where  a  mortgage  was  given  to  se-  time.    *Rented    for  a    pasture,'  seems 

cure  the  payment  of  the  promissory  rather  an  equivocal  phrase,  which  may 

notes,  made  by  the  mortgagee  for  the  be     open    to    explanation,    though    it 

accommodation  of  the  mortgagor,  and  rather  conveys  the  idea  that  the  tenant 

the  renewals  thereof  until  the  whole  has  an  exclusive  right,  at  least  during 

sum  was  paid,  it  was  held  that  it  was  the  proper  season  for  pasturing.     If  the 

not  necessary,  in  order  to  constitute  same  was  used    in    connection  with    a 

notes  subsequently  used  **renewals"  of  building,  as,  if  it  be  said  a   building  is 

such  original  notes,  that  they  should  rented  for  a  dwelling-house,    or    store, 

have  been  issued  for  the  same  amounts,  or  shop!  it  implies   that  the  exclusive 

at  the  same  periods,  and  that  each  sue-  right  of  possession  is  in  the  tenant ;  and 

cessive  note  should  have  been  applied  if  this  is  not  so  as  applied  to  a  pasture, 

to  take  up  its  immediate   predecessor,  it  is  because  the  right  of  pasture  is  in  its 

Gault  V,  McGrath.  32  Pa.  St.  392.  nature  transient  and   less   permanent. 

1.  Gray  r\  La  Fayette  Co.,  65   Wis.  and  more  analogous  to  the  incorporeal 

568.    That  case  arose  upon    the  con-  right  of  way,  than  the  right  which   one 

struction  of  the  exemption  of  a  statute,  has  to  the  house  in   which   he   resider. 

exempting  the  parsonage  of  a  church.  Still  we  do  not  think  that   the   expres- 

•*whether  occupied  by  its    pastor  per-  sion  can  be  said    to    implv    that    any 

manentlv  or  rented    for    his    benefit."  other  than  the  tenant  has  any  right  in 

Plaintiffs    contended    that  the  words  the  thing  rented,  during    the    time    of 

**rented  for  his  benefit"    referred    to    a  the  tenancy;  and  whether  it  would,  or 

renting,  by  the  church   as   lessee,  of  a  not,  convey  that   idea,    would,    as   we 

parsonage  for  the  benefit  or  use  of  its  have  said,  depend  upon   other  circum- 

pastor,  while    the  defendants  insisted  stances."     Noyes  v.  Stillman,  24  Conn, 

that  the  words  refer  to  a  renting  by  24.     See  also   Landlord  and  Ten- 

the  church,  to  a  lessee,  of  its  own  par-  ant,  vol.  12,  p.  695. 

sonage,  for  the    same    beneficial   pur-  2.  2  Min.  Ins.  32,  citing  Gilb.  Rente 
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9;  I  Th.  Co.  Lit.  442;  Mickle  v.  Miles,  Kent's  Com.  460.  See  also  Webst.  Diet.; 

^i  Pa.  St.  20.    The  definition  is  Prof.  Bouv.  L.  Diet.;  Abb.  L.  Diet.;  And.  L. 

Minor's,    excepting    the    modiiieation  Diet. 

suggested  b^  Mickle  v»  Miles,  31  Pa.  A  Certain  Frofl*. — ^The  right  must  be 

St.  20.  to  a  profit,  usually,  though   not   neces- 

**By  statute  as  well  as  bj  usage  in  sarily  money,  for  it  frequently  consists 

this    commonwealth,    the    word  *rent'  of  part  of  the   products  of  the   land, 

may   include    the  compensation  to  be  labor,  etc.    2BI.  Com.  41;  a  Min.   Ins. 

paid  for  the  occupation   of  land  by  a  33;  Johnston  v.  Smith,  3  P.  &  W.  (Pa.) 

tenant,  whether  he  holds  under  a  writ-  496;  24  Am.  Dec.  339. 

ten  lease  or  at  will,  or  at  severance.  The  profit  must  be  certain  or  capable 

and  whether  the  amount  to  be  paid  has  of  being  reduced  to  certainty  bv  either 

been  defined  by  the  agreement  of  the  party.     2  Bl.  Com.  41;  2  Mm.  Ins.  ^3; 

parties,  or    has  been    left    indefinite."  Com.  v.  Contner,  18  Pa.  St.  447;  Smith 

Kites  V,  Church,  142  Mass.  589.  v.  Flyer,  2  Hill  (N.  Y.)  684;  Bowser  v. 

A  Bent  Is  a  Bight.— ""Let  it  be    ob-  Scott,  8  Blackf.    (Ind.)  86;    Cross  v. 

served  that  a  rent  is  a  right,  of  which  Tome,  14  Md.  247;  Dutcher  f .  Culver, 

the  arrears,  periodically  accruing,  are  24  Minn.  584;  McFarlane  v.  Williams, 

merely  the  fruits.     In    consequence  of  107  III.  33. 

omitting  to  note  this  obvious  distinc-  Issuing  Porlo41calIy  Ont  of  Lands  and 
tion  between  the  incorporeal  right  and  Tenements  Corporeal,  or  Out  of  Thorn 
the  fruits  and  profits  which  periodically  and  Their  Furniture. — ^The  profit  or  re- 
arise  from  it,  we  have  it  laid  down  that  turn  reserved  must  be  payable  period- 
for  a  freehold  rent  reserved  on  a  lease  ically,  but  it  need  not  be  yearly.  If  it 
for  life,  or  in  fee  simple,  no  action  of  issues  from  period  to  period  during  the 
debt  lay  by  the  common  law.  during  whole  continuance  of  the  grantee's 
the  continuance  of  the  freehold  out  of  estate,  whether  from  year  to  year,  or 
which  it  issued,  for  that  the  law  would  from  month  to  month,  etc.,  this  will 
not  suffer  a  real  injury  to  be  remedied  constitute  the  reservation  a  rent; 
by  an  action  merely  personal  (i  Rol.  but,  "if  the  purchase  money  of  land  is 
Abr.  595;3Th.  Co.  Lit.  270,  n.  (U).  payable  in  installments,  but  not  at  in- 
And  provision  had  to  be  made  for  the  tervals  continuing  throughout  the  dura- 
case  by  Stat.  8  Anne,  ch.  14,  which  has  tion  of  an  estate,  it  is  not  a  renL**  2 
been,  in  substance,  enacted  with  us  Min.  Ins.  33;  2BI.  Com.  41. 
<V.  C.  1873  ch.  134,  ^  7).  And  under  It  mustis^ue  out  of  lands  and  tene- 
the  influence  of  the  same  confusion  of  ments  corporeal,  therefore  a  rent  can- 
thought,  not  discriminating  between  not  be  reserved  out  of  an  advowson,  a 
rent  and  arrears  of  rent,  a  prohibition  common,  an  office,  a  franchise,  or  the 
was  awarded  in  Miller  v.  Marshall,  i  like.  2  Min.  Ins.  33;  2BI.  Com.  4i;3 
Va.  Cas.  158,  to  prevent  a  justice  of  Kent*s  Com.  (Text-Book  Series)  461. 
the  peace  from  taking  cognizance  of  a  In  Com.  v.  Contner,  18  Pa.  St.  447, 
claim  for  arrears  of  a  freehold  rent,  the  court  by  Black,  C.  J.,  says  of  rent : 
because  it  was  a  freehold  estate.  **Now  a  sum  of  money  payable  period- 

The  rent  or  right  itself,  where  the  ically,  for  the  use  of  chattels,  is  not 

estate  or  interest  therein  is  an  estate  of  rent  in  any  legal  sense  of  the  word, 

freehold,  cannot  be  recovered  in  a  per-  It  cannot  be  distrained  for;  and  unless 

sonal  action,  but   the  arrears,  like  the  it  can,  it  is  not  demandable  out  of  the 

severed  fruits  of  the  soil,  are  not  real  proceeds  of  a  sheriffs  sale.     For  this 

property,  and  the  injury  of  withholding  right  comes  in  place  of  a  distress  by 

them  is' a  personal  injury,  which  a  per-  the  plain  words  of  the  statute.     Rent 

«onal  action  is  well  fitted  to    redress.**  must  not  only  issue  out  of  land,  but 

2  Min.  Ins.  32.  it  must  be  fixed,  definite,  and  certain 

The  distinction  made  by  Dr.  Minor  in  amount,  whether  parable  in  money, 
is  also  recognized  in  Washburn's  defi-  chattels,  or  labor.  If,- therefore,  a  lease 
nition  of  rent;  Washb.  Real  Prop.,  vol.  so  mixes  the  real  and  personal  prop- 
2  (5th  ed.)  *5,  and  is  obvious.  For  it  erty  together  that  it  cannot  be  de- 
is  a  contradiction  in  terms  to  define  termlned  how  much  of  what  is  called 
rent  as  **a  certain  profit,**  or  "the  re-  the  rent  is  to  be  paid  for  the  chattels, 
turn,"  and,  at  the  same  time,  to  denom-  and  how  much  is  the  profit  of  land, 
inate  it  an  incorporeal  hereditament,  there  can  be  no  distress  for  nun- pay- 
Yet  a  large  majority  of  the  lexi-  ment  of  it.**  The  Pennsylvania  court, 
cographers  and  text-writers  fall  into  however,  has  qualified  these  proposi- 
this  inconsistency.     2  Bl.  Com.  41 ;  3  tions,  holding  in  Mickle  v.  Miles,  31 
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IMnition.                                          RENTS,  DdbiitloiL 

Rents  are  commonly  divided  into  three  classes :  viz.,  rents  serv- 
ice, rents  charge  and  rents  seck.^ 

A  rent  service  is  a  rent  reserved  upon  a  grant  of  lands,  when  a 

reversion  exists  in  the  grantor.  Its  principal  characteristics  are 
that  it  always  arises  by  reservation,  that  it  supposes  a  tenure  of 
the  grantor  and  the  reversion  in  him,  and  that  the  arrears  are 
recoverable  by  a  distress  as  of  common  right.* 

Pa.  St.  20,  that,  *'a  rent  may  issue  out  Ranta  to  Baoome  Dim. — See  Become,. 

of  lands  and  tenements  corporeal,  and  vol.  2,  p.  160. 

also  out  of  them  and  their  furniture.^  i.  Bacon's  Abr.,  tit.  Rent;  3  Kent'a 

In  that  case  the  court  by  Lowrie,  J.,  Com.  460;  2  Bl.  Com.  42. 

said :  ^Liegal  definitions  are,  for  the        Bents  Beserred  and  Bents  Granted. 

most    part,     generalizations    derived  a^he  important  discrimination  to  be 

from  our  judicial  experience ;  and,  in  here  made  is  between  rents   proper — 

order  to  be  complete    and   adequate,  that  is,  rents  reserved — on  the  one  side^ 

they  must  sum  up  the  results  of  all  and    rents    improper— that     is    rents 

that  experience  as  they  are  to  be  found  granted— on  the  other.    Rents  proper, 

in  the  special  cases  that  belong  to  the  or  rents  reserved,  are  rents   reserved 

class    to    be    defined.    The    ordinary  ^p^n  a  grant  of  lands  being  such  as 

definition  of  rent,  as  a  profit  issuing  correspond  to  the  definition  given  in 

yearly  out  of    lands    and    tenements  the  text.     Had   the  designation  »rent* 

corporeal,  is  defective  in  overlooking  never  ben  ot  herwise  applied   than  to 

some  of  the  cases  that  belong  to  the  gu^h  rents  as  these,  it  would  have  saved 

class ;  as  where  a  furnished  house  or  a  much    confusion     of    thought    which 

stocked  farm  is  leased,  which  are  com-  must  of  course  result  from  the  use  of 

mon   cases.    5   Bos.  &   P.   224;  5   Co.  the  same  word  to  signify  very  different 

\6b;  I   Leon.  42.    In  such   cases  the  things.     A    rent    improper,    or    rent 

personal  property  is  really  a_  part  of  granted,   is   where    a    certain    sum  is 

the  consideration  of  the  rent,  and  it  is  granted,    payable  periodically,  issuing 

only  by  a  fictitious  accommodation  of  out  of  the  grantor's  lands.    Such  grants 

the  case  to  the   defective    definition,  yrere  found  very  convenient  as  a  secu- 

that  it  can  be  said  that  the  rent  issues  ^ty  for  debts,  as  marriage  portions,  and 

exclusively  out  of  the  land.     It  is  bet-  for  other  domestic  occasions,  especially  ' 

ter  to    correct  the   definition."    And  jf^  as  generally  happened,  the  grantor 

this  modification  of  the  ordinary  defi-  charged  the  lands  with  a  distress  to  en- 

nition  seems   consonant  to  reason,  and  force  the  payment  of  arrears.     Because 

hasa>een  adopted  in  the  text.  this    transaction   resembled  a  rent  in 

In  Betiim  for  tbe  Land  tbat  PasBOi. —  several  particulars  («.  ^.,  in  stipulating 

As  rent  is  the  return  for  the  land  that  for  a  certain  sum,  payable  periodically, 

passes,  it    must    be    reserved    to    the  and  issuing  out  of  lands  and  tenements'), 

grantor.     If  reserved  to  a  stranger,  it  it  was  very  infelicitously  so  named,  al- 

not  only  is  a  good  rent,  but  at  common  though  it  wanted  the  most  characteris- 

law  was  altogether  void  and  was  not  tic  attribute  of  a  rent,  and  that  whence  it 

binding  as  a  contract.    2  Min.  Ins.  34;  derives  its  name:  viz.,  the  being  a  retri- 

Co.   Lit.   47a,   143^;  Bac.  Abr.  Rents  bution  or  return  for  the  land  that  passes. 

(^•);  Gilb.  Rents  54.  This    discrimination    between      rents 

Rent  is  a  compensation  for  the  land  reserved    and    rents    granted    is    in- 

that  passes.    And  this  is  declared  by  comparably  the  most   important  con- 

Prof.  Minor  to  be  *'the  crowning  char-  nected  with  the  subject,  and  affords  a 

acteristic  of  a  proper  rent,  and  it  is  to  clue  which,  in  general,  suflSces  to  guide 

be  regretted  that  it  was  ever  lost  sight  the  student  through  whatever  intrica- 

of  in  the  nomenclature  connected  with  cies  belong  to  it"    2  Min.  Ins.  35. 

this  subject."     It  will  be  observed  that  2.  2    Minor's    Ins.  36;  2   Bl. '  Com. 

If  the  owner  of  lands  grants  a  periodical  42;   3    Kent's    Com.  461;    Bac.    Abr. 

payment  issuing  out  of  his  lands,  though  Rents  (A)  2. 

it  lacks  this  characteristic,  it  is  univer-  "Rent  service  is  where  the  tenant 

sally  denominated  a  rent.    2  Min.   Ins.  holdeth  his  land  of  his  lord  by  fealty 

34.  and  certain  rent,  or  by  homage  fealty 
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jMmitiim.  RENTS— RENT  SECK. 

A  Rent  Charge  is  a  right  to  a  certain  profit  issuing  periodically 
out  of  lands  and  tenements  corporeal,  to  secure  which  the  land  is 
specially  charged  with  a  distress,  unusually  by  the  term  of  the 
grant.  It  is  created  either  by  the  grantor  conveying  his  whole 
interest  in  the  land  reserving  a  rent,  in  which  case,  as  there  is  no 
reversion  in  him,  it  would  not  be  a  rent  service,  or  by  the  owner 
of  lands  granting  a  rent  to  issue  from  his  lands.  In  either 
case  the  land  must  be  specially  charged  with  the  distress,  as  it  is 
not  incident  to  either  of  common  right.  And  from  this  character- 
istic it  derives  its  name  of  rent  charge.* 

A  Rent  Seek  is  a  right  to  a  certain  profit  issuing  periodically 
out  of  lands  and  tenements  corporeal,  for  which  the  land  is  not 
charged  with  a  distress,  either  of  common  right  or  by  express 
stipulation.  It  may  be  created  in  the  same  manner  as  a  rent 
charge,  omitting  the  clause  of  distress,  or  it  may  arise  from  a  sev- 
erance of  the  reversion  from  the  rent,  in  a  rent  service  ;  that  is  to 
say,  whenever  the  holder  of  a  rent  service  parts  with  either  the 
rent  or  the  reversion,  the  rent  becomes  a  rent  seek.* 

BENT  CHABOE.— See  RENTS. 

BENT  SECK— See  RENTS. 

and  certain  rent,  or  bj  other  services  If  the  owner  of  the  rent  was   em- 

and    certain    rent."     Ingersoll  v.  Ser-  powered,  at  its  creation,  to  enforce  its 

geant,  i  Whart.  (Pa.)  337.  payment  by  distress,  it  was  considered 

*'So  called  because  it  has  some  cor-  as  charged  upon  the  land  and    there- 

poral  service  incident  to  it,  at  least  fealty  fore  caUed  a  rent  charge.     If  no  right 

or  feudal  oath,  or  fidelity."     Cornell  v.  of  distress  was  attached    to  the  rent  at 

Lamb,  2  Cow.  (N.  Y.)  659.  its  creation  it  was  called  a  rent  seek 

"Where  a  tenant  held  land  by  fealty,  {siccus),  or  dry  rent,  being  a  mere  right 

homage  or  other  service  and  a  certain  to  recover  rent,  without  any  right  to 

material    return    or  rent,    delivery   of  seize  upon  the  property  out  of  which  it 

which    was    enforceable   by   distress.'*  was  supposed  to  issue  or  to  be  derived." 

And.  L.  Diet.  a  Wash.  Real  Prop.  (5th  ed.)  *6. 

1.  3  Min.  Ins.  38;  Bac.  Abr.,  Tit.  Rents  Rent  charge  is  a  rent  granted  out  of 

(A)  2.     ^'Thusifan  owner  of  land  in  lands  by  him  who   is    owner    th^eof, 

fee  grants  it  to  another  in  fee,  and   in  with  an  express  clause  of  distress,  and 

his  deed  reserves  an    annual    sum  of  it  is  called  a  rent  charge,   because  the 

money,  or  something  money's  worth,  to  lands  were  charged  with   the   distress, 

be  paid  by  the  grantee  or  his  heirs  or  and   the  grantee,  without  the  clause 

assigns    to   him   and    his   heirs    or  if,  had  no  right  of  distress,  because  there 

being  owner  in   fee  of  the    land,    he  was  no    ftalty  annexed  to    the    grant, 

grants  to  another  and  his  heirs  an   an-  Spencer  t'.  Austin,  38  Vt.'265. 

nual  sum  to  issue  out  of  his  said  lands  Rent  charge  is  a  rent  reserved  where 

forever,    these  annual    payments  thus  the    landlord      has   no     reversionary 

granted  or  reserved  are  called   rents,  interest.      He   would   have,   for  such 

although  not  strictly  anything  in  the  rent,  no  right  to  distrain,    unless    the 

way  of  profits  reserved   or  to    be    ren-  power  be  contained  in  the  lease.     Cor- 

dered  out  of   the   thing  granted.     For  nell  v.  Lamb,  2  Cow.  (N.  Y.)  659. 

this    reason  while    the    common    law  Bent  Cliargo  DlBtingulBlieA    from  an 

gave  to  the  reversioner,   in  case  of    a  Annuity. — See    Annuity,    vol.    i,   p. 

rent  service,  the  remedy  of  distress  for  592. 

its  recovery  if  unpaid,  there   was    no  8.  2  Min.  Inst.  p.  40;  Bac.   Abr.  Tit. 

such  right  attached    to   rents  granted  Rent.  (A)  3;  3  Bl.  Com.  42;   3  Kent's 

or  reserved  as  above  supposed,   unless  Com.  461. 

it  was  so  stipulated   in  the  deed  or  in-  Rent  seek  is  the  same  as  rent  charge 

denture  by  which  the  rent  was  created,  except  that  there  is  no  right   to  dis- 
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iMiiitiffii.  RENT  SERVICE— REPAIR. 

IIBWT  SEE  VICE.— See  RENTS. 

BEirrS  AHD  P&0FIT8. — See  EJECTMENT,  vol.  6,  p.  217,245^; 
Mortgages, vol.  15,  p.  819,  821 ;  PROFtTs;  Trespass;  Trusts; 
Vendor  and  Purchaser  ;  Wills. 

BENTTVCIATION — (See  also  Executors  and  Administra- 
tors, vol.  7,  p.  197;  Probate). — See  note  i. 

REPAIR— (See  also  Improvements,  vol.  10,  p.  242;  Land- 
lord AND  Tenant,  vol.  12,  p.  720;  Lease,  vol.  12,  p.  1003, 
1018  ;  Marine  Insurance,  vol.  14,  p.  403). — To  restore  to  a 
sound  or  good  state,  after  decay,  injury,  dilapidation,  or  partial 
destruction.* 


train    reserved.     Cornell   v.   Lamb,   2  an  table  repair.    Thorndike  v.  Burrage, 

Cow.  (N.  Y.;  659.  Ill  Mass.  531. 

1.  Bxeontors'  Benimclatlon. — A  re-  To  Repair  a  Building — (See  also 
nunciation  is  an  act  whereby  a  person  Building,  vol.  2,  p.  603;  Altering, 
named  in  a  will  as  executor'decltnes  to  vol.  i,  p.  523;  Alteration,  vol.  i,  p. 
take  on  himself  the  burden  of  that  of-  497).  To  replace  a  building  as  it  was, 
fice.  The  act  is  therefore,  predicated  of  or  to  restore  it  after  injur/  or  dilapl- 
an  existing  office.  It  presupposes  the  ex-  dation,  not  to  enlarge  or  elevate  it 
istenceofthe  will.  If  no  will  has  been  bv  raising  it  a  story  or  extending  its 
made,  there  is  no  executorship  to  re-  side;:.  Douglas  t;.  Com.,  2  Raw le  (Pa.) 
nounce,  nor  until  it  is  shown  that  there  264.' 

is  a  will,  can  it  appear   that  there  is  a  Under  the  head  of  repairs  should  be 

renunciable  executorship,     fn  re  Max-,  included  new  roofing,  new  plumbing, 

well.  3  N.J.  Eq.  614.  and  whatever  is  reasonably  necessary 

2.  Webst.  Diet. /b//(0Wtf</ in  Gulf  City,  to  keep  up  a  house;  but  not  additions 
etc.,  R.  Co.  V,  Galveston,  69  Tex.  660;  to  houses  and  adaptations  of  the  premi- 
Pittsburg,  etc.,  R.  Co.  v.  Pittsburg,  ses  to  new  uses.  Stephens  v.  Milnor, 
^  Pa.  St.  76;    Weaver  v.  Temple,  113  24  N.J.  Eq.  358. 

Ind.  298.  Upon  an  agreement  to  rent  a  house 

Not  to  make  a  new  thing,  but  to  re-  and  lot,  out  of  the  rent  of  which   was 

fit,  make  good   or  restore  an  existing  **to  be  deducted  any  repairs  that  may  be 

thing  ;  as  to  repair  a  highwav.    Todd  done  to  the  same,'*  the  court  held   that 

V,  Rowley,  8  Allen  (Mass.)  50.  the  erection  of  a  shed  to  the  stable,  a 

A  proposed  by  letter  to  B  to  put  the    fowl-house,   and house   were   not 

gutter  of  a  mill  » in  proper  shape."     B's  repairs.     Darby  v.  Farrow,  i   McCord 

letter  of  acceptance  stated  A's  proposal  (S-  Car.)  517. 

to  be  to  *'repair  and  renew  so  far  as  In  Alger  r.  Kennedy,  49  Vt.  109;  24 
necessary  the  gutter."  Held^  that  the  Am.  Rep.  117,  it  was  held  that  "a  eel- 
contract  contained  in  the  letters  re-  lar  partlj'  filled  with  water  month  after 
quired  A  only  to  make  such  repairs  month,  because  the  drain  has  become 
and  renewals  that  the  existing  gutter  stopped  up,  is  out  of  repair;"  and  fur- 
should  do  all  that  it  was  capable  of  do-  ther  that,  if  it  was  in  such  a  condition 
ing  when  in  good  condition,  according  that  it  rendered  the  whole  tenement 
to  its  original  plan  of  construction,  and  unfit  and  unsafe  for  habitation,  there 
not  to  build  a  new  gutter  of  a  difierent  was  no  question  but  that  it  needed  re- 
construction, even  if  the  original  plan  pairing,  and  the  jury  should  have  been 
was    defective.       Dwight    r.    Ludlow  so  instructed. 

Mfg.  Co.,  128  Mass.  280.  ««it  seems   too   clear    too   admit    of 

The    leaving    of   nine   cartloads    of  doubt  or  dispute  that  the  covenants  to 

ashes,  brickbats,  and  rubbish  by  a  ten-  repair  do  not  embrace   the  erection  of 

ant  on  quitting  the  demised  premises,  is  new  buildings,  whether  built  entirely  of 

no  breach  of  his  agreement  to   peacea-  new  material,  or  in  part  of  new  mate- 

bly  yield  up  the  premises  in  good,  ten-  rial,  or  in  part  of  old  structures;  nor 
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IMduIm.             REPA  VEMENT— replenish.  iMtatte. 

» 

EEPAVEMEITT.— See  IMPROVEMENTS,  vol.  lo,  p.  315  ;  STREETS 

AND  Sidewalks. 

EEPAY—(See  generally,  PAYMENT,  vol.  18,  p.  148). — To  repay 
does  not  necessarily  mean  to  repay  money ;  it  has  also  the  mean- 
ing of  return,  restore,  etc.* 

BEPEAL.— See  STATUTES. 

BEPLEADEB.— See  Pleading,  vol.  18,  p.  467. 

BEPLENIBH. — From  the  Latin  words  re,  "  again,"  and  plenus^ 
*•  full,"  means  literally  to  fill  again,  to  fill  up.* 

the  cutting  off  of  parts  of  the  dwelling-  to  restore  to  a  sound  or  good  condition 

house  and  setting  them  up  as  independ-  after  injury    or  partial  destruction."* 

ent  structures.     Such  work  cannot  be  Pittsburg,  etc.,   R.  Co.  v.  Pittsburg,  80 

regarded  as  repairs  under  the  most  lib-  Pa.  St.  72.    The  authority  of  the  town- 

eral  interpretation  of  that  term."  Naye  ship  trustees  was  to  restore  the  ditch  as 

V.  Noezel,  50  N.  J.  L.  525.  nearly  as    practicable    to    its  original 

Street  and    Highway  Bei»ain — (See  condition,  not  to  enlarge  or  improve, 

also  Highways,  vol.9,  P-  362;  Streets  ^^  matter  how  much  the  improvement 

AND  Sidewalks).     Repairs  spoken  of  "»*y  have  been  needed,  nor  how  much 

a  street  includes  the  substitution  of  new  property  owners  may  have  been  bene- 

curb-stones   and  gutters    for  old   ones,  fi^ed.      Weaver    v.  Templin,  113  Ind. 

People  V,  Brooklyn,  31   Barb.   (N.   Y.)  298. 

484;  but  does  not  include  the   substitu-  nataCoTonant  to  "  Bepalr"  Inelndat 

tion  of  a  new  and  different  kind  of  pave-  COTonant  to  **  Rebuild.'*  —  See  Land- 

ment  from   that  existing  on  a  public  lord   and  Tenant,  vol.   12,  p.  721; 

street.    In  re  Fulton  Street,   29   How.  Lease,  vol.  12,  p.  1019  n. 

Pr.  (N.  Y.)  429;  Blount  v,  Janesville,  '^ImproTo"   and  "Repair"   Are  Hot 

31  Wis.  648.  BqulTalont  Worda.— Truscott    v,    Dfa- 

By  the    term    "repairs**    is  included  mond  Rock-  Boring  Co.,  51  L.  J.  Ch. 

whatever  is  necessary  to  keep  the  road  261. 

in   a  proper  condition    for  the   traffic,  1.  Grant  r.  Dabney,  19  Kan.  390 ;  27 

having  regard  for   the    character  and  Am.  Rep.  125.    This  case  arose  upon 

original  manufacture  of    the   road,  but  the  construction  of  the  following  con- 

nothing    further ;  it   does   not  include  tract :   **  Please   let  Mr.  S  and  family 

converting  a  macadamized  road  into  a  have   whatever    they   may    want    for 

paved  road.     Leek,  etc.,  Com'rs  v.  Jus-  their  support,  and  I  will  repay  you  for 

tices  of  Stafford,  20  Qj.  B.  Div.  797.  the  same."    The    drawee    epgaged,  a 

Maritime    Lions    for   Repairs.  —  See  physician  to  attend  S  and  his  family. 

Maritime  Liens,  vol.  14,  p.  412.  It  was  held,  that  the  drawee  could  not 

"  Rebuild,  Repair  or  Replaoo'*  (in  in-  recover  upon  the  authority  of  the  let- 

vurance). — See  Fire  Insurance,  vol.  ter,  from  the  drawer  for  the  medical 

7,  p.  1052.  services  thus    rendered,  and    that   it 

Drains    and     Bowers.  —  (  See    also  would  not  be  at  variance  with  the  lan- 

Drains  and  Sewers,  vol.  6,   p.  2).  guage  of  the  order   to  hold  that  the 

By  an  Indiana  act  in  relation  to  drain-  drawer  had  the  right  to  repay  in  kind 

age,  the  township  trustees  are  author-  of  articles  furnished  for  the   support 

ized  to  ^'repair  drains  and  remove  ob-  of  S. 

structions.**    It  was  held  that  they  have  9.  Bynum  v.  Miller,  89  N.  Car.  395. 

no  authority  under  this  act  to  enlarge  In    common     acceptation    when    a 

or  improve  the  drains.    The  court,  by  merchant  speaks  of  replenishing  his 

Elliott,  J.,  said:    "Under  authority  to  stock  of  goods,  it  is  understood  that  he 

repair,  there  can  be  no  enlargement  and  means  to  fill  up  his  stock  that  has  been 

improvement,  except  in  so  far  as  the  reduced  by  sale.    To  replenish  a  thing 

work  of  repairing  necessarily  enlarges  necessarily  implies  exhaustion,  reduc- 

and  improves.    *  Repair,'  says  the  Su-  tion,  diminution  in  quantity.     Bynum 

preroe  Court  of  Pennsylvania^  *  means  v  Miller,  89  N.  Car.  395. 
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I.  BEFDrXTXCH. — Replevin  is  defined  to  be  a  remedy  for  any 
unlawful  taking  and  detention,  or  detention  alone,  of  personalty, 
the  same  being  delivered  to  the  claimant  upon  security  given 
either  to  make  out  the  injustice  of  the  detention  or  to  return  the 
property.^  This  is  a  proper  definition  of  the  action  as  it  exists 
in  New  Hampshire^  Massachusetts?  Maine,^  Vermont,^  Rhode 
Island?  Connecticut? New  York?  Pennsylvania?  Ohio?^  Indiana?^ 


1.  And.  L.  Diet.  880.  See  Ta^rlor 
v.  Rojal  Saxon,  1  Wall.  Jr.  (C.  C.) 
336. 

Other  Definitions. — Replevin  is  a  jus- 
ticial  writ  of  the  sheriff,  complaining  of 
an  unjust  taking  and  detention  of  g(K>ds 
or  chattels,  commanding  the  sheriff  to 
deliver  back  the  same  to  the  owner  upon 
security  given  to  make  out  the  injustice 
of   such   taking,  or  else  to  return  the 


8.  Pub.  Sts.  Massachusetts f  1883,  ch. 
184,  §§  I,  3'  lOt  12. 

4.  Rev.  Sts.  Maine,  1884,   §(  i,  3,  8, 
10. 

5.  Vermont     Rev.     Laws,    1880,   §§ 
I3i8,  1319,  1325,  1226,  1330,  1232. 

6.  Pub.  Sts.  Rhode  Island,   1882,  ch. 
335,  §^  I,  3. 

7.  Gen.    Sts.    Connecticut,     1888,   $$ 
1323,  1326.   See  also  Ormsbee  v.  Davis, 


foods  and   chattels.     Cobbey's  Law  of    '^.^^""•'5^-    ,^  ^  ^    ^,      „ 
Replevin,  p.  3;  Morris  on    Replevin,  p.     ^?\^^\  ^^''*  ^^«  ^*^-  ^^^'^  ^^»' 
(ji ;  Williamson  v.  Ringgold.  4  Cranch     W  i^^gs,  1699.  ouo  .«    . 

(C  C  )  43  8s      » 'fr  g   Bower  v,  Tallman,  5  W.  &  S.  (Pa.) 

1  /  r     *•         u:  ui«     *  •       55^'  Harlan  v.  Harlan,  15   Pa.  St.  507; 

A  form  of  action  which  lies  to  regam     Baylor  v,  Adams  Express  Co.,  9  Phila. 
e    Dossession     of    personal    chattels     (Pa.)    372.    Brightly^s    Purdon^s    Dig. 

148^-89,  44  I,  3. 

10.  Rev.    Sts.    Ohio,  1890,    §(    5815, 
5819. 

11.  Indiana  Rev.  Sts.  1888,  art.  49,  ^ 
1366,  1370. 


the  possession  of  personal  chattels 
which  have  been  taken  from  the  plain- 
tiff unlawfully.    3  Bouv.    L.   Diet.  p. 

S3- 

9.  Gen.  Laws  Nertu  Hampshire,  1878, 
PP-  564-5.  ch.  345,  44  1-7. 


30  C.  of  L. — 66 
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Otfinitimi.  REPLEVIN.  Difliitka. 


I.  Illinois  Rev.  Sts.  1891,  ch.  119,^^  three  hundred  dollars.  Gen.  SU.  Col- 
I,  10.  oradOy  ^  2022. 

%.  How.  Ann.  Sts.  Michigan^  1882,  §§  19.  Comp.    Laws    Dakota^    1887,    ^^ 

8315.8324-    ^  4973.4975- 

8.  Sanborn  &    B.  Ann.  Sts.  Wiscon-  SO.  Rev.  Sts.  Idako^  1887,  ^^  4272, 4274. 

rin,  1889,  §^  2718,  2720.  31.  Comp.  Sts.  Montana,  1887,  ^^  157, 

4.  Rev.  Code    Iowa,    1888,   ^§   3225,  159. 

3229.  22.  Rev.  Sts.  Wyoming,  1887,  §§  3021, 

6.  Sts.  Minnesota,  189 1«  §$4970-71.  3025. 

6.  Gen.  Sts.  ATajvjraj,  1889,  §§4260-61.  In    Wyoming,    where    the     property 

T.  Comp.    Sts.    Nebraska,    1891,   p.  consists  of  rehcs,  heirlooms,    etc.,    the 

874;  B.  &  M.  R.  Co.  V.  Young  Bear,  18  officer  ma  v  keep  the  property  subject  to 

Neb.  494.  the  order  of  court  when  the  defendant 

8.  Pub.  Gen.  Laws  Maryland,  1888,  serves  a  notice  on  the  officer  that  he 
p.  884,  art.  52,  §§  46-47;  Cfromwell  v,  will  demand  return  of  the  property  at 
Owingf,  7  H.  &  J.  (Md.)  55.  the  final  trial  of  the  cause,  and   that  he 

9.  Law  of  Delaware,  1874,  p.  649:  will  move  the  court  at  the  next  term  to 
Clark  i;.  Adair,  3  Harr.  (Del.)  113.  See  allow  the  officer  to  retain  the  prop- 
also  Johnson  t*.  Johnson,  4  Harr.  (Del.)  erty  until  the  final  trial.  Rev.  Sts. 
171.     And  compare  Drummond  v.  Hop-  Wyoming,  §  3026. 

per,  4  Harr.  (Del.)  327.  28.  Comp.  Laws  Utah,  1888,  §§    3288* 

In  this  case,  however,  the  declaration  3290. 

charged  an  unlawful   taking;  it  cannot  34.  Code  Civ.  Proc.   South  Carolina^ 

therefore  be  regarded  as  an  authority,  1882,  §§  228,  230. 

especially  as  there  is   not  an  authority  The  action  was  formerly   confined  to 

cited  in  the  whole  case  and  the  preced-  cases    of    wrongful    distress  in    Soutk 

ing  cases  were  neither  overruled  nor  re-  Carolina,     Hewitson  v.  Hunt,  8  Rich, 

ferred  to.  (S.  Car.)  106. 

10.  North  Carolina  Code  Civ.  Proc.,  26.  Mississippi  Rev.  Code,  1880,  §§ 
§§  322,  324.  2613,  2617. 

II.  Code  of  Tennessee^  1884,  §§  41  n*  In  AfiufJit^/i  the  sheriff  serves  the 
41 13;  Braunnell  v.  Hart,  12  Heisk.  writ  without  bond,  and  returns  the 
(Tenn.)  366.  See  Wilson  v,  McQueen,  propertv,  but  docs  not  deliver  it  to  the 
I  Head  (Tenn.)  17.  plaintiff  until  the  plaintiff  gives  the  de- 

12.  Mansfield*8     Dig.     Arkansas,     §§  fendant  a  bond  conditioned  to  prosecute 

5572,  5575.  the  suit  and  abide  the  judgment.    Rev. 

18.  California  Code  Civ.  Proc,  §§  510,  Code  Mississippi,  1880,  §  26x7. 

12.     See  De  Thomas  v.  Witherby,  61  26.  McClellan's  Dig.  L.  Florida,  1881, 

al.  92.  pp.  860-61. 

14.  Gen.    Sts.    Nevada,    §§    3122-24.  27.  A^^w  AffxiVc)  Comp.  Laws  1884,  §§ 

See  Carson  v.  Applegarth,  6  Nev.  187.  1974,  1978. 

16.  Hill's  Ann.  Laws  of  Oregon,  1887,  28.  Rev.  Sts.  of  Arizona,  §§  193-4. 

§§  133-135.  Hew    Joraey. — In     New    Jersey   the 

16.  Kev.  Sts.  Missouri,  1889,  §§  7479-  action  lies  only  for  an  unlawful  taking 
7481 ;  7  Mo.  App.  584.  and  detention  ;  but  it  is  provided    that 

17.  Hiirs  Code  Washington,  1891,  §§  any  unlawful  detention  shall  be  deemed 
256-7.  an  unlawful  taking  for  the  purpose  of 

18.  C<»/<»ra^<9  Gen.  Sts.  1883,  §§2023-24.  supporting    the    action.     Revision   of 
In    Colorado  thje    exclusive  original  New  Jersey,  p.  71,  §§  1-2. 

jurisdiction  in  replevin  seems  to  be  be-  Georgia. — In   Georgia   the  action    is 

fore  a  justice  of  the  peace.    Gen.  Sts.  called  a  possessory   warrant,  and  it  is 

Colorado^     1883,     §§     3022-40.      The  available  only  when  a  personal  chattel 

amount  for  which  the   action  may   be  has  been  wrongfully  taken,  '^either   bj 

brought  before  them  must  not  exceed  fraud,    violence,     seduction    or     other 
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Mgia  and  History.  REPLEVIN.  Origin  and  Hlftoty. 

Replevy  is  to  obtain  possession  of  personalty  by  an  action  of 
replevin.^  Repleviable  is  something  obtainable  by  replevin.  Re- 
plevisor is  the  plaintiff  in  replevin.*  In  many  of  these  States  the 
action  is  called  one  to  "  recover  a  chattel,**'  or  "  an  action  of 
-claim  and  delivery  ;*'*  but  the  same  principles  apply  to  these  as 
to  those  bearing  the  usual  name. 

n.  Obioih  AHB  Hibtoby. — Replevin  is  an  ancient  common-law 
remedy.  When  it  was  first  invented  it  was  used  for  the  purpose 
of  regaining  the  possession  of  property  which  had  been  unlaw- 
fully taken.^     It  has  undergone  several  modifications,  all  tend- 

means.*'     Georgia  Code,    1882,  ^  4033.  Virginia. — The  action  of  replevin  has 

Under  this  warrant  the    RherifFis    re-  not  existed    in     Virginia    since    1850. 

quired   to    arrest    the    defendant    and  The  statutory  substitutes  for  it  are,  in 

seize  the  property.     Georgia   Code,  ^  favor  of  the*  tenant,  in   the  case  of  a 

4033.  distress  for  rent,  delivery  or  forthcom- 

See  Bryan  f.  Whitsett,  39    Ga.  715;  ing  bond  ;  in  all  other  cases,  the  process 

New  V,  Le  Hardy,  46  Ga.  616;  Amds  v.  of  interpleader,  4  Min.  Insts.  (2nd  ed.) 

Dougherty,  6^    Ga.  612;    Wilborn    v.  483-86-87;  3  Rob.  Pr.   (2nd  ed.)  482-3. 

Shirley,  65  Ga.  695.  Virginia  Code,  1887,  §  2899. 

Alabama. — In  Alabama^  there  is  no  Weit  Virginia. — No  action  of  a  re- 
action of  replevin  in  existence  by  that  plevin  exists  in  West  Virginia.  The 
name.  An  action  does  exist,  however,  person  injured  has  his  remedy  by  ac- 
to  recover  personal  property  in  specie,  tion  ;  presumably  by  action  for  damages, 
in  which  the  plaintiff  upon  giving  the  Code  of  West  Virginia^  1891,  p.  725. 
usual  bond  may  have  the  property  de-  For  the  law  in  Kentucky  on  this  sub- 
livered  to  him  by  making  affidavit  that  ject,  see  Civ.  Co.  Ky.,  ^^  385,  386,  387, 
it  belongs  to  him.     Code  of  Alabama^  388. 

1886,  ^  2717.     It  has  been  held   by  the  1.  And.  L.  Diet.;  2  Bouv.  L.  Diet.; 

courts  of  that  State  that  the  action  as  Black's  L.  Diet, 

it  exists  under  the  statute  is  the  same  as  2.  And.  L.  Diet 

the  common  law  action  of  detinue  with  8.  New    Tork    Code  Civ.  Proc.,  ^ 

■statutory     modifications.    Cooper     v,  1690. 

Watson,  73  Ala.  2^2;  Seals  t*.  Edmond-  4.  Ellingboe  v,  Brakken,  36  Minn, 

son,  73  Ala.  395;  Russell  v.  Walker,  73  156;  Minnesota  Stats.  i89i,§§  4969-81; 

Ala.  315;  Jones   v,  Anderson,  76   Ala.  (jist    f.    Loring,  60  Mo.  487;  North 

.427.  But  in  its  modified  form  it  seems  to  Carolina^    Code  Civ.  Proc,   1883,  §§ 

correspond  exactly   with  the  action  ot  321-333. 

replevin  as  it  exists  under  the  statutes  5.  Shannon  v.   Shannon,  i  Sch.  & 

•of  the  various  States.  Lef .  324 ;  Gilbert  on  Replevin,  p.  82 ; 

Texas. — The  action  of  replevin  does  Wilkinson  on  Replevin,  p.  2. 

not  seem  to  exist  in   Texas,     Provision  Blackstone  in  his  third  commentary, 

is  made  by  Texas  Civ.   Sts.  18S8,    ait.  page    145,  lays  it  dow^n  that  replevin 

31 16,    for  the    replevying  of  property  cannot  be  maintained  except  in  cases 

seized  by  distress  warrant  upon  the  de-  where  the  property  has  been  taken  by 

fendant  in  distress  giving  bond  to  satis-  an  illegal  distress.     But  more  modern 

fy  the  judgment  of  the  court.    The  re-  authorities  have  held  this  to  be  an  er- 

plevy      bond      is      an      unconditional  roneous  statement  of  the  law,  even  in 

obligation   to  pay    the  judgment,  etc.,  Blackstone's  time ;  and  Lord  Chancel- 

and  is  in  no   way  dependent  upon  the  lor  Redesdale,  in  Shannon  v.  Shannon, 

validity  of  the    distress  warrant  pro-  i  Sch.  &  Lef.  324,  referring  to  Black- 

ceedings.    A    distress     warrant      was  stone's  statement  said :  *'I  am  always 

quashed  because  the  affidavit  and  bond  sorry  to  hear  Mr.  Justice  Blackstone 

were  defective,  and  judgment  was  ren-  cited  as  an  authority;  he  would  have 

dered  against  the    defendant  and   the  been  sorry  himself  to  hear  the  book  so 

sureties  on  the  replevy    bond    for  the  cited :  he    did    not  consider  it   such, 

rent  due,  etc.    Sexton   v,  Hindman,  2  His    definition    of    the  action  of  re- 

App.  C.  C,  4  462;  Watson    i*.  Cox,    2  plevin  is  certainly  too  narrow:  many 

App.  C.  C,  ^  278.    See  Replevy —  old    authorities  will  be  found  in  the 

Replevy  Bond.  books,    of    replevin    being     brought 
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Hfttnre  of  the  Aetion.  REPLEVIN.  Vitan  of  the  Aetioa. 

ing  to  enlarge  its  scope  and  simplify  its  practice ;  until  now  it  has 
come  to  exist  almost  altogether  in  the  statutes  of  all  of  the 
States,  and  altogether  in  the  statutes  of  some  of  the  States.^  It 
differs,  however,  from  statutory  writs  in  that  they  are  said  to  be 
in  derogation  of  the  common  law,  and  therefore  to  be  construed 
strictly ;  while  the  writ  or  action  of  replevin  is  a  common-law 
remedy,  and  statutory  enactments  with  regard  thereto  are  in  aid 
of  the  common  law  and  are  to  be  construed  liberally.* 

in.  Vatube  07  TEE  ACTIOV. —  In  attempting  to  distinguish 
trover,  trespass,  detinue,  and  replevin  it  has  been  thought  best 
to  give  some  of  the  general  characteristics  of  each  action.  Tro- 
ver and  conversion  was  originally  an  action  of  trespass  on  the 
case,  for  the  recovery  of  damages  against  such  person  as  had 
found  another*s  goods  and  refused  to  deliver  them  on  demand, 
but  converted  them  to  his  own  use,  from  which  finding  and 
converting,  it  is  called  an  action  of  trover  and  conversion  ;  but 
the  fact  of  the  finding  is  now  wholly  immaterial,  and  the  action 
lies  against  any  one  who  has  had  in  his  possession  the  goods  of 
another  and  refuses  to  deliver  them  upon  demand.'     Trespass  lies 

where    there  was  no  distress."    This  the  action  of    replevin,    but    not    to 

statement  of    Blackstone^s,    however,  change  the  requisites  to  maintain  the 

although  it  has  been  generally  repudi-  action.    Scofield  v.  Whitelegge,  49  N. 

ated«    has  led  to  the  abolition  of  re-  Y.  359. 

plevin  in  Virgina  and  West  Virginia  Colorado. — In    a    dispute     between 

(see  Min.  Inst.,  vol.  4,  ind  ed.  p.  482) ;  settlers  as  to  the  ownership  of  certain 

and  to  the  enactment  of  separate  pro-  felled     timber,     replevin      will     not 

visions  of  replevin  in  case  of  distrained  lie ;  it  not  being  among  the  statutory 

or  impounded  property  in  the  States  remedies  allowed  to  such  settlers  under 

of  Massachusetts  (Public  Statutes  of  Colorado  Gen.  Stat.,  ch.  90,  Div.  i,  §  8 : 

Massachusetts  1882,  pp.  1062,  1063,  ch.  Adkison  v.  Hardwick,  12  Colo.  581. 

184,   §§  I   to  9).     Maine  (Rev.  Stat.  Georgia. — The    statutory    proceed- 

Maine  1884,  pp.  1792,  1793,  ch.  96,  %%  i  ing  by  possessory  warrant  may  be  re- 

to  7),  Vermont  (Rev,  Laws  of    Ver-  sorted  to,  only  in  cases  strictly   within 

monty  x88o,  §^  1218  to  1224),  and  New  the    statute.     Not    where    there  is  a 

Hampshire(Gen.  Laws  of  ^tfw //iam/-  bona  fide  dispute,  and   where  trover 

shire  1878,  p.  564,  ch.  245,  §  i).  would  be  available.    Trotti  v.  ^j\j^ 

The  following  autfiorities  may  be  77  Ga.  684. 
cited  as  contradicting  Blackstone's  Vermont, — See  Miller  7^  Warner, 
position,  and  holding  that  replevin  has  Brayton  ( Vt.)  168. 
always  lain  for  property  wrongfully  Ivorth  Carolina. — ^The  act  of  as- 
taken.  4  Min.  Inst.,  2nd  ed.  p.  115;  i  sembly  of  North  Carolina^  in  relation 
Chit.  PI.  (16  Am.  ed.),  184;  And.  L.  to  replevin,  Rev.  Stat.  iVi^rM  Car^^/tjva, 
Diet.,  p.  880;  Pangburn  v.  Patridge,  7  ch.  loi,  does  not  repeal  or  supersede 
Johns.  (N.  Y.)  140;  Bruen  v.  Ogden,  the  common  law  remedy  of  replevin. 
II  N.  J.  L.  370;  Caldwell  r.  West,  21  Duflfy  r.  Murrill,  9  Ired.  L.  (N.  Car) 
N.  J.  L.  411;  Crocker  7'.  Mann,  3  Mo.  46. 

472 ;  Ilsley    t*.    Stubbs,    5  Mass.  280 ;  lotva, — The  provisions  of  the  Iowa 

Daggett  V,  Robins,  2   Blackf.   (Ind.)  code  are  not  the  whole  of  the  law  of 

415.  replevin.    The  common  law  still  con- 

1.  See  statutes  cited  in  notes  to  sec-  tains  the   body  and  substance  of  the 

tion  I,  supra  ^  this  title,  Definition,  action.   Chad  wick  xk  Miller,  6  Iowa  34. 

New  Tork. — The  New  Tork  code  of  2.  Martinez  v.  Martinez,  2  N.  Mex. 

Civ.  Proc.  ch.  2,  tit.  7,  ^§  206  to  2x7  en-  464. 

titled  **claim  and  delivery  of  personal  8.  3  Blacks.  Com.  152;  3  Rob.  Pr.443; 

property*'  was  intended  to  supply  the  McCormick  v.  Stevenson,  13  Neb.  70; 

provisional  relief  formerly  obtained  in  Ferrill  v.  Brewis,  25  Gratt.  ( Va.)  765 ; 
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only  when  the  goods  have  been  unlawfully  taken.^  Detinue  lies 
wherever  the  property  has  been  illegally  detained,  without  re- 
gard to  the  manner  of  taking.*  Replevin  also  lies  whenever  the 
defendant  unlawfully  detains  property  from  the  plaintiff,  without 
regard  to  the  manner  of  taking,  though,  at  common  law,  the  tak- 
ing must  have. been  unlawful.'  In  trover  the  plaintiff  never 
obtains  the  possession  of  the  property,  but  only  its  alternative 
value  in  damages,^  and  the  same  is  true  of  trespass.^  In  detinue 
judgment  is  rendered,  on  completion  of  the  action,  in  favor  of 
the  plaintiff  for  the  property  itself,  or  in  case  it  cannot  be  de- 
livered, its  alternative  value  in  damages  ;*  while  in  replevin,  the 
plaintiff,  by  giving  bond,  obtains  possession  of  the  property  at 
the  beginning  of  the  action.  Replevin,  therefore,  differs  from 
trover  and  tresspass,  in  that  it  is  for  the  recovery  of  the  specific 
property,  and  not  for  damages.  It  differs  from  trespass  in  that 
it  lies  for  property  wrongfully  detained,  irrespective  of  the 
manner  of  taking;  and  it  differs  from  detinue  in  that  it  restores 
the  property  to  the  plaintiff  at  the  beginning  of  the  action. 

Replevin  is  a  civil  action  subject  to  the  same  rules  as  other 
■civil  actions.''^  From  the  general  nature  of  this  action,  the  state 
of  facts  existing  at  the  beginning  of  the  suit  will  ordinarily 
•control  its  determination.® 

In  replevin,  the  plaintiff  takes  the  property  from  the  posses- 
sion of  the  defendant  under  a  claim  of  right  to  either  the  pos- 


CoNVBRSXON,  vol.  4,   p.  104.    Scc   6  PI.  X46;  6  Wait's  Acts,  and  Def.,  p. 

Wait's  Acts.  &  Def.  129  and  cases  cited.  233. 

1.  Ferrill  t;.  Brewis,  35  Gratt.  (Va.)  5.  4    Min.    Inst.  (3nd   ed.)  489;    6 

765;  Dame  v.  Dame,  43  N.  H.  38;  6  Wait's  Acts,  and  Def.  114. 

Wait's  Acts,  and  Def.  95 ;  Erisman  v,  6.4     Min.     Insts.    (2nd    ed.)   483; 

Walters,  36  Pa.  St.  467.    See  State  v,  Robinson  v,  Richardson,  45  Ala.  354 ; 

Pearson,  Phill.  (N.  Car.)  468.  Morris  v.  Peregoy»  7  Gratt.  (Va.)  373. 

a.  4  Min.  Insts.  483;  3  Wait's  Acts.  7.  Broom  atid   Had.   Bl.,  vol.  3,  p. 

and  Def.  532;  I  Chit.  PI.  133;  Bennett  260;    Wilson   v.    Fuller,  9  Kan.   176; 

v.  Flowers,  i  Dev.  &  Bat.  (N.  Car.)  Gilchrist  r.  Schmidling,  12  Kan.  263; 

468;  Kettle  V.  Bromsall,  Willis  (Eng.)  Leroy   r-.    McConnell,     8    Kan.    273; 

118;    Dame   v.   Dame,   43  N.  H.  37;  Brown  r.  Holmes,  13  Kan.  482;  Smith 

Detinue,  vol.  5,  p.  651.  r.  Woodleaf,  21  Kan.  717. 

8.  Infra^  this  title.  Manner  of  Tak-  The  action  of  replevin  in  Mickigany 

in/r,  is  a  substitute  for  detinue,  and  concur- 

'*It  would  seem  that  the  original  rent  with  both  trespass  and  trover; 
distinction  between  replevin  and  de-  and  the  action  will  lie  for  damages 
tinue  was  very  similar  to  that  between  where  defendant  has  wrongfully  trans- 
trespass  ana  trover.  Trespass  de  ferred  the  property  before  the  issuing 
bonis  asportntis  was  brought  not  to  of  the  writ.  M  c Brian  r.  Morrison,  55 
recover  the  identical  thing  taken,  but  Mich.  351. 

■dania<;es  for  the  illegal  taking  and  loss  8.  Cary  r.  Hewitt,  26  Mich.  228; 
of  the  Slime,  when  such  taking  was  un-  Belden  v,  Laing,  8  Mich.  500;  Clark 
just  and  unlawful,  while  trover  was  ;•.  West,  23  Mich.  242;  Aber  r.  Brat- 
brought  for  the  unjust  detention  and  ton,  60  Mich.  357. 
conversion  of  property  where  the  In  replevin  against  a  constable  who 
original  taking  was  lawful  and  proper."  holds  the  goods  in  controversy,  as  the 
Sargent,  J.,  in  Dame  v.  Dame,  43  N.  property  of.  a  third  person  under  a 
H.  38.  writ  of  attachment,  evidence  is  not  ad- 

4.  4  Min.  Insts.  (2nd  ed.)  402;  Chit,  missible,  on  behalf  of  the  plaintiff,  to 
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session,  or  to  both  the  title  and  possession  of  the  property.^ 
The  primary  object  is  to  recover  the  property  in  specie;* 
iience,  if  the  property,  though  unlawfully  taken,  has  not  been 
detained,  the  action  will  not  lie.*  The  secondary  object  is  to 
recover  the  value  of  the  property,  if  it  cannot  be  obtained  in 
pccie,  together  with  damages  for  the  unlawful  taking  and  deten- 
\  ion.*  In  replevin,  the  question  is,  who  was  entitled  to  the 
property  when  the  action  was  begun  ;*  therefore,  other  property 
than  that  originally  claimed  by  the  plaintiff  cannot  be  brought 
into  the  action  by  answer.®  The  action  being  to  gain  possession 
of  property,  the  question  of  title  to  the  property  is  not  tried,  un- 
less  distinctly  put  in  issue,''^  but  where  the  property  is  not  taken 

show  that    the    attachment  was  dis-  4.  Hunt  v.  Robinson,  ii  Cal.  26a. 

solved  after  the  replevin  was  brought.  In  replevin,  tha  question  of  value  is 

McCraw  t*.  Welch,  a  Colo.  284.  not  in   issue.    The    title  and   right  of 

1.  Chadwick  v.  Miller,  6  Iowa  34.  possession  are   the   matters  to  be  de* 
In  Georgia  the  issue  in  replevin  is  termined.    Thomas  v.  Spofford,  46  Me» 

not  the  right  of  property  or  of  posses-  408. 

sion,  but  in  whose  lawnillj  acquired,  6.  Kingsbury  t^.  Buchanan,  11   Iowa 

quiet  and  peaceable  possession  it  last  387;  Cassell  v.  Western  Stage  Co.,  la 

was.     Georgia  Code,  §  4035;   22   Ga.  Iowa  47;    Campbell   v.   Williams,    39 

319;  30  Ga.  209;  63  Ga.  745;Iveyt/.  Iowa  646;  Marshall  v.  Bunker,  40  Iowa 

Hammock,  68  Ga.  429.  121;  Bartlett  v.  Goodwin,  71   Me.  350; 

2.  Herdic  v.  Young,  55  Pa.  St.  176;  Hoke  v.  Applegate,  92  Ind.  ^70; 
Hickey  v.  Hinsdale,  12  Mich.  99;  Clark  Loomis  v.  Youle,  i  Minn.  175;  Blue 
V,  West,  23  Mich.  242;  Hunt  v,  Robin-  Valley  Bank  v.  Bane,  20  Neb.  294. 
son,  II  Cal.  262;  Nickerson  v.  Chatter-  SunriTor  of  Action. — The  executor  of 
ton,  7  Cal.  568;  Hamilton  v.  CIark«  25  a  plaintiff  who  dies  pending  a  replevin 
Mo.  App.  428.  See  Thomas  v.  Spof-  suit  shall  be  admitted  to  prosecute,  but 
fard«  46  Me.  408.  Compare  Buckley  v,  the  representative  of  the  defendant 
Buckley,  12  Nev.  423 ;  Burrage  v.  Mel-  cannot  come  in  and  defend,  because  the 
son,  48  MisR.  237.  action  does   not  survive  against  him» 

Replevin  does  not  lie,  where  one  per-  being    founded  upon  a  tort.     Pitts  v. 

son  acting  in  good  faith  and  undercolor  Hale,  3  Mass.  321;  Mellen  v,  Baldwin^ 

of  title,  has  made  use  of  materials  be-  4  Mass.  480.     It  is  apprehended    that 

longing  to  another,  in  tnanufacturing  a  the  above  cases  do  not  state  the  law  at 

new    article,  to   recover  the   manufac-  the  present  time,  the  common  law  rule 

tured  article.     Potter  v,  Mardre,  76  N.  with  regard  to  survivor  of  actions  of 

Car.  36.  tort  having  been  generally  abolished. 

8.  Paul  V,  Luttrell,  i  Colo.  317.  6.  Lovensohn  r.  Ward,  45  Cal.  8. 

A  took  up  certain  stock  of  B's  and        T.  McFadden  v.  Ross,  108  Ind.  512; 

served    a    notice    on     B,    stating    the  Noble  v,  Epperly,  6  Ind.  414;  Warner 

amount  of  damages  claimed.    About  v,  Matthews,  18  III.  83;  Leroy  v.  East 

thirty- four  hours  afterwards  B  went  to  Saginaw  City  R.  Co.,    18  Mich.  233; 

the  residence  of  A  and  tendered  to  A  Dows  v,  Greene,  32  Barb.  (N.  Y.)  490. 
the  amount  of  damages  stated  in  the         Where   property   is  seized  and  sold 

notice,   and    demanded   his  stock.     A  for  a  fine,  the  party  against  whom  the 

thereupon    demanded     an     additional  fine  was  recovered,  and  whose  property 

sum   for  keeping   the  same  since   the  was   sold   in  satisfaction  thereof,  may 

time    of   notice.      This    was    refused,  contest    the    purchaser's    title    to    the 

About  nine  p.m.  of  the  same  day,  and  property    in    an    action    of    replevin, 

before  proceedings  In  replevin  were  in-  Heagle  v,  Wheeland,  64  111.  423. 
stituted,  A  went  to  the  residence  of  B        Replevin  lies  to  obtain  possession  of 

and    notified    him    to   take  away   his  personal   property,   and    it  cannot   be 

stock  and  pay  him  (A)  the  amount  first  turned   into  a  suit  to  quiet  a  party's 

claimed.    Held^  that  A  did  not  there-  title  to  property  already  in  his  posses- 

afler  wrongfully  detain  the  stock.    Al-  sion.    Bacon  v.  Davis,  30  Mich.   157; 

len  V.  Van  Ostrand,  19  Neb.  579.  Hicf^ey  v.  Hinsdale,  12  Mich.  99.  See 
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on  the  writ  and  the  action  proceeds  as  one  for  damiiges,  the  title 
to  the  property  is  the  question  in  issue.*  The  title  to  real  prop- 
erty cannot  be  tried  in  this  action,'  but  the  title  may  be  proved 
in  order  to  show  who  has  the  right  to  the  chattels.*  The  right 
to  an  office  cannot  be  tried  in  this  form  of  action  ;^  neither  can 
the  constitutionality  of  a  statute ;  ^  nor  the  regularity  and  suffi- 
ciency of  an  execution.®  The  delivery  of  the  property  to  the 
plaintiff,  by  the  writ,  does  not  confer  the  title  to  the  property 
upon  him.** 

Replevin  in  the  cepit  is  the  action  as  used  when  the  wrongful 
taking  is  the  material  allegation.  Replevin  in  the  detinet  is  the 
action  as  used  when  the  detention  is  the  material  allegation.® 

IV.  Mahiteb  07  Takiho. — At  common  law,  the  action  of  re* 
plevin  for  personal  property  could  be  maintained  only  when  the 
original  taking  was  tortious  or  wrongful.®  There  was  one  excep- 
tion-to  this  rule  of  the  common  law  in  the  case  of  cattle  distrained 
damage  feasant^  where  sufficient  amends  were  tendered  before  they 

also   Morrison  xk  Lumbard,  4S  Mich,  the  title  to  the  land  may  be  inquired 

548.  into.    Laurendean  v.  Fugelli,  i  Wash. 

Although    replevin     generally   tests  559.    See  also  Atherton  v.  Fowler,  96 

merely   the    right    of   possession,  yet  U.  S.  513. 

where  the  title  was  put  in  issue  and  no  In    replevin     for    logs    against    the 

evidence   was  offered  by  either  party  owner  of  the  land   from   which   they 

except  that  which   tended   to  support  were  cut,  by  one  in  possession,  claim- 

the  defendant's  title,  a  verdict  and  judg-  ing  title  in  good  faith  under  a  tax  deed, 

ment  therein  for  the  defendant  may  be  such  owner  maj*  assert  his  title  to  de- 

conclusive  as  to  the  want  of  title  in  the  feat  the  action,  though  the  question  of 

plaintiff.     Seldner  v.  Smith,  40  Md.  603.  title  has  not  been  determined  hy  a  real 

In  replevin  a  plea  of  property  raises  action.    Busch  v.  Nester,  70  Mich.  535. 

the  issue  of  title,  which   is  not  deter-  The  question  whether  or  not  a  dis- 

mined  by  a  finding  of  wrongful  deten-  trainor  of   cattle  had  a   lawful   fence 

tion.     Page  v,  Ramsdell,  59  N.  H.  575.  may  be  determined  in  an  action  of  re- 

1.  Parmalee  v,  Loomis,  34  Mich.  242.  plevin  against  him.  Seyford  v.  Shriver, 

2.  Smith  V.    Stanford,  62  Ind.   392;  61  Iowa  155. 

Ricketts  v,  Dorrel,  55  Ind.  470;  Cald-  8.  Busch  v.   Nester,   70   Mich.   535; 

well  V.  Custard,  7  Kan.  303;  Baker  r.  Hart  v.  Vin^ant,  6  Heisk.  ^Tenn.)  616; 

Campbell,  33  Mo.  App.  539;  McAllister  Clement  v.   Wright,  40  Pa.   St.  350; 

V,  Lawler,  33  Mo.  App.  91 ;    Lehman  Simmonsen  v,  Curtiss,  43   Minn.  539. 

V,  Kellerman,  65  Pa.  St.  409;  Harlan  v.  See  Waterman  xt.  Matteson,  4  R.  I.  539. 

Harlan,    15    Pa.    St.    507;    Busch    v,  4.  Desmond  v.  McCarthy,   17  Iowa 

Nester,    70  Mich.    s^.S;     I^e  Mott  r.  535. 

Hagerman,  8  Cow.  (N.*  Y.)  220;  Martin  6.  Kamman  v.  Lane,  55   Mich.   436. 

V.  Thompson,  63  Cal.  618;  Emerson  v.  6.  Boyce  v.  Cannon,  5  Del.  4(n. 

Whitaker,  83  Cal.  147.  T.  Moore  v,  Herron,  17  Neb.  ^7. 

The  writ  of  replevin  was  never  in-  8.  Ronge  v,  Dawson,  9  Wis.  246; 

tended  as  a  means  for  the  summary  re-  Cobby  on  Replevin  6.    See  Morrison 

moval  Irom  a  dwelling  house  of  a  ten-  on  Replevin  (3rd  ed.)  191. 

ant    at    will,    who    has    a    possession  9.   Dame  v.  Dame,  43    N.   H.  37; 

thereof  which  he  has  a  right  to  retain  Trapnall  v,  Hattier.  6  Ark.  18;  Meanj 

until  removed  by  due  process  of  law  for  v.  Head,  i  Mason  (U.  S.)  319;  Wright 

such  cases  made  and  provided.    Smith  v.  Armstrong,  i  111.  173;  Pangburn  v. 

V.  Grant,  56  Me.  355.  Patridge,  7  Johns.  (N.  Y.)  140;  Hop- 
In  replevin  for  hay   which   plaintiff  kins  v.   Hopkins,  10  Johns.   (N.   Y.) 

claims  by  reason  of  his  alleged  owner-  369 ;  Ely  f.  Ehle,  3  N.  Y.  506;  Rector 

•hip  of  the  land  on  which  it  was  grown,  v.  Chevalier,  i   Mo.  ^5 ;   Vaidea  v. 

and  of  which  defendant  has  possession  Bell,  3  Rand.  (Va.)  448. 
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were  impounded.*  In  this  country,  however,  the  remedy  has  been 
enlarged  in  most  of  the  States  until  at  the  present  time  the  action 
lies  for  any  chattels  which  are  unlawfully  detained  from  the 
plaintiff  by  the  defendant.*  The  detention  is  the  gist  of  the 
action,*  Replevin  will  lie  to  regain  possession  of  property  which 
has  been  obtained  from  the  plaintiff  bv  fraud  ;  as,  for  example, 

by  fraudulent  representations  in  a  sale,*  even  though  they  are  in 

1.  3  Bl.  Com.  151 ;  Dame  v.  Dame,  43  a  Mo.  45;  Rowe  v.  Hicks,  58  Vt.  18; 
N.  H.  37.  Blue  VaUcy  Bank  v.  Clement,  30  Neb. 

2.  Cullum  V,  Bevans,  6  Har.  &  J.  294 ;  Moore  v.  Kepner,  7  Neb.  291 ; 
(Md.)  469;  Waterman  v.  Matterson,  WiHiams  v.  West,  2  Ohio  St  83:  Wil- 
4  R.  I.  539;  Daggett  v,  Robins,  2  son  v.  Fuller,  9  Kan.  176;  Leroy  v. 
Blackf.  (Ind.)  415;  Ronge  7^  Dawson,  McConnell,  8  Kan.  273;  Bailey  v, 
9   Wis.  246 ;  Leroy   r*.  East  Saginaw  Bay ne,  20  Kan.  657. 

City  R.  Co.,  18  Mich.  233;  Sexton   v.  4.  Faulkner  t;.  Klamp,    16   Neb.  174; 

McDowd,   38  Mich.   148;  Weaver   v,  Farley  r.  Lincoln,  51  N.  H.  577;  Hall  t». 

Laurence,  x  Dall.  (Pa.)  156;    Harlan  Gilmore,  40  Me.  578 ;  Ayers  v.  Hcwett, 

V.  Harlan,   15    Pa.    St.    567;      Herdic  19  Me.  281;  Bussing   v.   Rice,  2  Cush. 

T'.  Young,   55   Pa.   St.   176;   Craig  v.  (Mass.)  48;  Thurston  v.  Blanchard,  22 

Kline,    65    Pa.  St.   399;    Lathrop    x\  Pick.  (Mass.)    18;  Buffington    v.   Ger- 

Bowen,  121  Mass.   107;  Esson  v.  Tar-  rish,  15  Mass.  156;  Wiggin   v.    Day,  9 

bell,  9  Cush.  (Mass.)   407;  Whitman  Grav  (Mass.)  97;  Acker  v.  Campbell, 

I'.  Merrill,  125  Mass.  127;  Marston  v.  23  >Vend.   (N.  Y.)   372;  McDonald  v. 

Baldwin,  17  Mass.  606;  Baker  v.  Fales,  Smith,  21  Ark.  460;  Joplin  v.  Carrier, 

16  Mass.  147;  Badger  v.  Phinney,  ic  11    S.   Car.  327;  Morford  v.  Peck,  46 

Mass.  359;  Roberts  t'.Randel,  3  Sandt.  Conn.  3S0.      See   Express    Compa- 

(N.    Y.)   707;  Rogers  f.   Arnold,   12  nies,  vol.7,  p.  575. 

Wend.  (N.  Y.)  30;  Wyman  v.   Dorr,  As  to  burden   of  proving  fraud,  see 

3  Me.  183;  Seaver  v.  Dingley,  4  Me.  Fraudulent  Sales,  vol.  8,  p.  848. 

306 ;  Murphy  v,  Tindall,  Hempst.  ( U.  Tender  of  Gonaideratlon. — It  is  a  con- 

S.)    xo;  Skidmore  V.   Taylor,  29   Cal.  dition  precedent  to  the  right   of  recov- 

619;    Savery    v.   Hays,   20    Iowa    25;  ery  of  a  party  seeking  to  rescind  a  con- 

Eveleth  v.  Blossom,  54  Me.  447 ;  Bur-  tract  of  sale  or  purchase,  that  he  return 

rage  v,  Melson,  48  Miss.  237 ;  Smith  whatever  he  may   have  received.    But 

V,    Lyon,    44    Conn.  175.     See    Gen.  a  license  or  an  interest  fn  the   business 

Laws  New   Hampshire   564,  ch.   245;  to  be  done  under   a  patent  right  in  a 

Pub.  Stats.   Masfackusetts^  ^    1062,  et  given  territory  within  a  given  time,  is 

jffj7.;  ch.  184;  Afniir^  Rev.  Stats.,  ch.  96,  not    such  a   thing  of  value    as  is  re- 

§  8.    See  also  Freight,  vol.  8,  p.  978.  quired    to    be    reconveyed.      Poe     v. 

If  A  takes  a  thing,  and   A  and   B  Stockton,  39  Mo.  A  pp.  550.     See  also 

detain    it,    B     is    liable   in    replevin.  Burt  v,  Mears,  41  Mo.  App.  231 ;  Far- 

Rowe  V.  Hicks,  58  Vt.  18.  well  v.  Hanchett,  19  111.  App.  620. 

A  had  an  absolute  right,  by  bill  of  If   the  fraudulent    vendee  gives   his 

sale,  to  one  of  four  billiard  tables  in  own  negotiable  note  for  the  price  of  the 

the  hands  of  C ;  B  held  a  mortgage  goods,  the  vendor  may  maintain  such 

upon  three  of  said  tables;  no  separa-  action  without  a  previous  tender  of  the 

tion  or  selection  had  been  made,  and  note,  provided  the  note  has  not  been 

B  foreclosed  his   mortgage   and  took  negotiated,  but   remains  in   his  hands 

all  four  tables.     Held^  that  B  by  tak-  and  is  produced  at  the  trial  to  be  sur- 

ing  the  first  three  tables,  made  a  selec-  rendered  to  the  defendant.    Thurston 

tion  of  them,  and  th&t  the  fourth  one  v,  Blanchard,  22  Pick.  (Mass.)  18. 

at  once  became  the  property  of  A,  Georgia. — A  possessory  warrant  does 

and  the  taking   it  by   B  was  a  trea-  not   lie   where  the  title  has  been  ob- 

pass,  leaving  to  A  the  right  to  bring  a  tained  by  fraud,  and  possession  accom- 

suit  in  replevin  to  recover  possession,  panics  it  by  consent  of  the  owner,  and 

or  an  action  for  conversion.    Clark  v.  a  tender  back  of  what  was  received  in 

Gifford,  24  N.  Y.  595.  exchange  will  not  enable  the  plaintiff  to 

8.  61  Mich.  413 ;  Philipps  t;.  Schall,  maintain  it.     Amos   v,   Dougherty,  65 

21  Mo.  App.  38;  Melton  r.  McDonald,  Ga.   612;    Welborn   v,  Shirly,  65  Ga. 
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the  hands  of  a  third  party  having  notice  of  the  fraud.^     But 

where  the  third  party  takes  in  good  faith  and  without  notice, 

replevin  cannot  be  maintained  against  him.*  Thfe  burden  of 
proof  is  on  him  to  show  that  he  is  a  bona  fide  purchaser  without 
notice.*  Fraud  on  the  part  of  the  plaintiff  in  obtaining  title  to 
the  property  may  be  set  up  by  the  defendant  to  defeat  the  plain- 
tiff's action.^     If  the  original  taking  were  without  the  consent  of 

^5.     But  see  Peak  v,  Cogborn,  50  Ga.  with  fraudulent  intent;  and  an  instnic- 

562.  tion  which  went  beyond  this,  and  made 

A  taking  under  color  of  a  contract  of  plaintiffs  right  to  depend  partly  on  their 
purchase  from  a  bailee  made  when  such  knowledge  of  their  legal  right  to  re- 
bailee  was  drunk,  whether  made  so  for  scind  the  sale,  and  partly  on  the  fact 
the  purpose  or  not,  is  tortious,  and  the  whether  plaintiff's  were  aware  of  their 
owner  of  the  property  may  maintain  remedy  by  replevin,  was  erroneous, 
replevin  therefor.  Drummond  v.  Hop-  Bach  v,  Tuch,  7  N.  Y.  Supp.  611. 
per,  4  Harr.  (Del.)  327.  1.  Bussing  v.  Rice,  3  Cush.  (Mass.) 

When   it  appears  that  property  be-  48;    Bufllington    v,  Gerrish,  15   Mass. 

longing  to  plaintiff  was  fraudulently'  156;  Wiggin  v.  D&y,  9  Gray  (Mass.) 

assigned    by    one    defendant     to    the  97;   Kline   v.    Baker,    99  Mass.   353; 

other,   both  being    participants  in  the  Ack^r  v.  Campbell,  23  Wend.  (N.  Y.) 

fraud,    the    fact   that   a  consideration  372;Neffr.  Landis,  no  Pa.  St.  204; 

passed    between  them,  is  immaterial.  Peters  Box,  etc.,  Co.  t;.  Lish,  1 19  Ind. 

Burke   v.   Koch  (Cal.),   17   Pac.  Rep.  98.      See  Gassner    v,    Marquardt,  76 

328.  Wis.  579. 

Replevin  was  brought  by  the  vendor  Replevin  may    be    maintained    for 

of  goods  which  had   been  obtained  by  goods  obtained  from  plaintiff  by  fraud - 

false  pretenses,  for  part  of  the  same,  on  ulent  representation,  by  a  purchaser 

account  of  the  fraud,  and  while  the  re-  against  auctioneers  having  actual  pos- 

plevin  suit  was  pending  proved  a  claim  session  of   the  goods,  by  delivery  to 

against  the  estate  of  the  vendee,  who  them  from    a   subsequent    purchaser 

had  made  a  general  assignment  for  the  with  notice,  for  the  purpose  of  sale, 

price  of  the  goods  not   replevied.    No  Grossman  v,  Walters,  58  Hun  (N.  Y.) 

objection  was  made  to  this  proof.  Held^  603. 

that  making  such  proof  did  not  waive  S.  Benedict  i*.  Williams,  48  Hun  (N. 

plaintiff's   right  to   replevy,  as,  under  Y.)  123. 

Massachusetts   Pub.  St.,  ch.  1 57,  §§  35,  Where  goods  were  purchased  with 

36,   the  court  of  insolvency  could   at  an  intention  not  to  pay  for  them,  the 

any  time  expunge  the  proof,  or  allow  it  vendor  can  recover  them  from  a  mort- 

to  be  amended  into  one  for  goods  fraud-  gagee  who  had  notice  of  facts  sufii- 

ulently    obtained.     Raphael    v.   Rein-  cient  to  put  a  prudent  man  on  inquiry, 

stein  (Mass.),  28  N.  E.  Rep.  141.  which,  if  prosecuted  with  reasonable 

An  action  was  brought  for  the  price  diligence,  would  have  led  to  a  discov- 

of  goods  sold,  and  an  attachment  was  ery  of  the  fraud.    Mahoney  v.  Gano 

issued  on  an  affidavit  which  alleged  that  (Ind.),  27  N.  £.  Rep.  315. 

the  sale  was  made  in  reliance  on  defend-  8.  Benedict  v.  Williams,  48  Hun  (N. 

an t*H  representations  as  to  his  financial  Y.)  123;   Neff  v,  Landis,  no  Pa.  St. 

condition,  which  representations  were  204. 

false,  and   must  have  been  known  by  4.  Bailey  v.  Swain,  45  Ohio  St.  657 ; 

defendant  to  have  been   false  when  he  Butler  v,  Reynolds,  3  Thomp.  &  C. 

made  them.    The  attachment  was  is-  (N.  Y.)  343. 

sued  on  the  ground  that  the  defendant  In  replevin  by  A  for  goods  attached 

had  made  an  assignment  in  fraud  of  his  as    the    property    of    B,    attachment 

creditors.      Plaintiffs    afterwards    dis-  plaintiff  answered  that  the  goods  had 

continued  this  action,  and  brought  re-  t>een  delivered  to  B  under  contract  to 

plevin  for  the  goods.    Held^  that  plain-  sell  in  the  course  of  trade,  and  apply 

tiff's  right  to  maintain  replevin  depended  to  plaintiff's  indebtedness,  but  that  B 

solely   on   whether  they   knew,  when  had  fraudulently  transferred  them  in 

they  sued  for  the  price  of  the  goods,  gross  to  A.    Held^  that  to  defeat  re- 

that  defendant  had  purchased  the  same  covery    by   A,  defendant  must  allege 
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the  plaintiff,  the  fact  that  the  third  party  took  them  in  good 
faith  without  notice,  will  not  prevent  the  plaintiff  from  maintain* 
ing  the  action  against  him  for  them.*  • 

y.  TiTIiE  IH  Plaihtxtf. — It  may  be  laid  down  as  a  general  prop- 
osition that  the  right  of  possession  and  not  the  right  of  property 
is  the  issue  to  be  tried  in  this  form  of  action  ;  therefore,  in  order 
to  maintain  the  action  of  replevin,  the  plaintiff  must  show  a 
right  of  exclusive  possession  in  himself  as  against  the  defendant 
in  the  action.^    The  burden  of  proof  lies  on  the  plaintiff  to  do 

and  prove  that  the  sale  bj  B  was  with-  Shaddon  v.   Knott,   2   Swan    (Tenn.) 

out  authority.    Shelly    v.  Hieater,  17  358;  58  Am.  Dec.  63;  Bogard  v.  Jones, 

Neb.  505.  9   Humph.   (Tenn.)  739;  Brammell  v, 

1.  P.irish  f.  Morey,  40  Mich.  417.  Hart,  12  Heiek.  (Tenn.)  366;  Harlan  r. 

2    Wheeler,  etc.,*Mfg.  Co.  v,  Seetz-  Harlan,  15  Pa.  St.  507;  53  Am.  Dec 

laff,  53  Wis.  211;  Martin  v.  Watson,  8  612;  Lester  v.  McDowell,  18  Pa.  St.  91; 

Wis.  315;  Gaynor  v.  Blewitt,  60  Wis.  Sprague  v.  Clark,  41  Vt.  6;    Spenser 

582;  Dodworthi;.Jones,4  Duer  (N.  Y.)  v.   Roberts,  42    Conn.    75;    Peters  r. 

201;  M*Curdy  r.  .Brown,   i   Duer  (N.  Stewart,  45  Conn.  103;   29  Am.  Rep. 

Y.)   loi ;    Rockwell   r.     Saunders,    19  663 ;  Krosmopolski  t;.  Paxton,  58  Miss. 

Barb.  (N.  Y.)  473;  Redman  v.  Hen-  581;  Saunders  v.  Jordan,  54  Miss.  428; 

dricks,  i  Sandf.  (N.  Y.)  32;  Rogers  v.  Frizell  v.    White,  27    Miss.    198.     See 

Arnold,  12  Wend.  (N.  Y.)  30;  Kellogg  also    Meyer  v.  Mosler,  64   Miss.  610. 

V.  Anderson,  40  Minn.  207;  Hooser  v.  See  also  Bailments,  vol.  2,  p.  60.    See 

Hays,   10   B.  Mon.  (Ky.)  72;  50  Am.  Bates  v.  Wiggin,  37  Kan.  44. 
Dec.  ^40;  Maricnthal  v,  Shafer,  6  Iowa        A    mortgagee  of  personal  property, 

223;  Alden  V,  Carver,  13  Iowa  253 ;  81  not  in  actual  possession,  may  maintain 

Am.  Dec.  430;  Marshall  v.  Bunker,  40  replevin   against  a   person   taking  the 

Iowa  121;  Smith  v,  Williamson,  i  Har.  same  in  denance  of  his  right,  where  the 

&  J.  (Md.)  147  ;  Collins  v»  Evans,  15  termsof  the  mortgage  entitle  him  to  take 

Pick.  (Mass.)  63;  Wade  v.  Mason,  12  possession  whenever  he  deems  it  desir- 

Gray     (Mass.)  335;  74  Am.  Dec.  597;  able  or  necessary.     Welch  v.  Sackett, 

Fairbank  v.  Phelps,  22  Pick.  (Mass.)  12  Wis.  243;  Frisbee  t*.  Langworthy,  11 

535;    Leonard  v.  Stickney,  131    Mass.  Wis.  375. 

541;  Hunt  v.  Strew,  33  Mich.  85;  Hess  t^.        Joint  Ownen. — One  tenant  in  com- 

Griggs,  43  Mich.  397 ;  Belden  v.  Laing,  mon   of    a    chattel     cannot    maintain 

8  Mich.  500;  Clark  f.  West,  23  Mich,  replevin  for  it  without  joining  his  co- 

2^2 ;  Nottingham  v.  Vincent,  50  Mich,  tenants;    and  it  is  not  necessary  that 

toi;  Updike  v.  Henry,  14  III.  378;  the  non-joinder  should  be  pleaded 
Jnderwood  T^  White,  45  111.  437;  in  abatement.  Reimheimer  v,  Hem- 
Bradley  T'.  Michael,  i  Ind.  551 ;  Noble  ingway,  35  Pa.  St.  432.  See  Hacker  f. 
V.  Epperly,  6  Ind.  414;  Easter  r.  Flem-  Johnson,  66  Me.  21;  Titsworth  v. 
ing,  78  Ind.  116;  Walpole  v.  Smith,  4  Fraumthal,  52  Ark.  254;  Smith  v. 
Blackf.  (Ind.)  304;  Adams  v,  Davis,  Graves,  25  Ark.  458;  Phipps  v.  Taylor, 
109  Ind.  10;  Williams  r.  West,  2  Ohio  15  Oregon  484;  Kindy  v.  Green.  32 
St.  83;Ottr.  Specht  (Del.  1887),  12  ^ich.  3x0.  Compare  fyV^oM  v.  Hvr- 
Atl.  Rep.  721;  Hunt  v.  Chambers.  21  ris,  4  Mason  (U.  S.)  515. 
N.  J.  L.  620;  Chambers  v.  Hunt.  22  N.J.  A  member  of  a  firm  may  maintain 
L.552;  Dixon  V.Thatcher,  14  Ark.  141 ;  replevin  for  his  interest  as  a  partner  in, 
Robinson  v.  Calloway,  4  Ark.  94;  and  his  right  of  possession  as  such 
Smith  v.  Graves,  25  Ark.  458;  Britt  v,  partner,  to  the  goods  replevied.  Bos- 
Aylett,  XI  Ark.  475;  Hill  v.  Robinson,  tick  v,  Brittain,  2^  Ark.  482.  See 
x6  Ark.  90;  Bostick  v,  Brittain,  25  Ark.  Keegan  v.  Coz,  1x6  Mass.  289.  But  he 
482 ;  Thatcher  v.  Franklin,  37  Ark.  64 ;  cannot  maintain  replevin  against  his 
Titsworth  v,  Spitzer,  42  Ark.  3x0;  copartner.  Reynolds  v.  McCormick 
Melton  V,   McDonald,    2  Mo.  45;  22  6a  111.  412. 

Am.   Dec.  437;   Bay  less   v.    Lefaivre,        A  tenant  in  common  cannot  main- 

yi  Mo.  X2o;  Ingraham  v,  Martin,    15  tain    replevin    against    his    cotenant. 

Me.  373;  Pierce  V.Stevens,  30  Me. X84;  Carle  v.  Wall  (Ark.  X89X),  16  S.  W. 

Gillerson    v.     Mansur,    45     Me.     25;  Rep.  293;    Barnes  v.  Bartlett,  15  Pick. 
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(MasB.)  71;   Wills  V.  Noyes,  12  Pick.  (N.  Y.)  205;  Ingraham  v.  Hammond,! 

(Mass.)   J24;    Sillowaj  v.  Brown,  12  Hill  TN,  Y.)  353;  Anderson  v,  Talcott, 

Allen  (Mass.)  30;  Frans  v.  Young,  24  6111. 365. 

Iowa  375;    Busch  r.  Ncster,  70  Mich.  When  the  property  in  a  third  |)ersoa 

525;    Davis  V.  Lottich,  46  N.  Y.  393.  is  shown,  it  is  not  necessary  that  such 

^ee   Reynolds   r.   McCormick,  62  111.  person  should  be  a  party  to  the  action. 

412.    Joint  Tenants,  vol.  11,  p.  1123.  Thompsons.  Sweet8er,43  Ind,  312. 

Where  a  sheriff  levies  upon  personal  If  the  defendant  by  the  performance 
property,  which  is  owned  in  common  of  some  condition  can  defeat  the  plain- 
by  the  debtor  and  a  third  party,  he  has  tifiTs  right  to  the  possession  of  the  prop> 
the  right  to  take  the  entire  property  erty,  he  will  also  defeat  his  rit^ht  of  ac- 
into  his  possession,  and  the  co-owneV  tion.  Le  Flore  v.  Miller,  64  Miss., 
cannot  ^maintain  replevin  for  the  prop-  204. 

erty.     Lawrence  v,  Burnham,  4  Nev.  Where   personal  property   has  been 

361 ;  97  Am.  Dec.  540.  leased,  the  right  to   replevy   it  is  with 

One  of  two  joint  owners  of  goods  the  lessee  during  the  continuance  of  the 

cannot  maintain    replevin    to   recover  lease.     Hunt  v.  Strew,.  33    Mich.    85; 

them   of   a    stranger.        M' Arthur  v,  Nottingham  v.  Vincent,  50    Mich.  461. 

Lane,  15  Me.  245;    Hart  r.  Fitzgerald,  A  lessor  of  printing  presses  and  the 

2  Mass.  509;   3  Am.  Dec.  75;    Kimball  good  will  of  a  newspaper  business,  and 

r.  Thompson,  4  Cush.  (Mass.)  441.  the  lease  of  which   provides  that  the 

If  the  defendant  can  show  that  he  is  lessee  should  have  the  use  of  them   for 

the  joint  owner  with  the  plaintiff  of  five  years,  keep  and  then  return   them, 

the    property  replevied,   this  will  de-  may  maintain  replevin  during  the  term 

feat   the    plaintiff's    action.      Hunt   v.  of  the  lease  against  the  creditor  of  the 

Chambers,   21    N.  J.  L.  620;    Cross  v.  lessee  who  has  levied  on  and  taken  pos* 

Hulett,  53  Mo.  397;  Mills  V.  Malott,  43  session    of  the  property.     Warren    v. 

Ind.  248;  Noble  v.  Epperly,  6  Ind.  414; '  Gutches,  71  Mich.  407. 

Withman  v.  Withman,  57  Me.  447;  99  Where  a  tenant  agreed  to  give    his. 

Am.  Dec.  787;    Hewett  r.   Hatch,  57  landlord  one-half  of  the  wheat  raised 

Vt.  16;  Prentice  v,  Ladd,  12  Conn.  331;  on  the  leased  premises  to  be  delivered 

M*Elderry  t'.  Flannagan,  i  Har.  &  G.  to  the  landlord  in   the    bushel    on  the 

(Md.)   300.     See   Scrugham  v.  Carter,  premises    at   thrashing  time,  and   the 

12  Wend.  (N.  Y.)  131.  tenant    only  set    apart    and  delivered 

A  joint  owner,  however,  who  is  en-  one-third  of  the  wheat  and  retained  the 

titled  to  the  sole  possession  of  goods,  remainder  under  a  claim  of  ownership 

may   maintain   replevin   for  the  same,  without  separating  the   remainder  of 

Chaffee  v.  Harrington,  60  Vt.  718.    See  the  landlord*s  share  from  his  own,   re- 

ali^o  on  this  subject   Newton  v.  Gard-  plevin  would  not  lie  for  the  landlord  to 

ner,  24  Wis.  232.  recover    the   remaining  portion  of  his 

One  who  has  leased  a  farm  upon  the  one-half  because  he  was  not  entitled   to 

tenant's  agreement  to  deliver  in  pay-  any  particular  or  ascertained  portion  of 

ment  part'  of  the  produce,  is  a  tenant  the  wheat,  the  title  and   possession    of 

in  common  in  respect  to  such  produce,  which  remained  in  the  tenant.    Lacy  v. 

and  may  maintain  replevin  for  it  after  Weaver,  49  Ind.  373 ;  19  Am.  Rep.  783. 

it  is  in  condition   to  deliver.     Suther-  See  also  Williams  v.  Smith,  7  Ind.  559; 

land  V.  Carter,  52  Mich.  471.  Chissom  v,  Hawkins.  11  Ind.  316;  Les- 

If  the  defendant  shows  title  in  a  third  ter  v.  East,  49  Ind.  (;88;  Dixon  v,  Nic- 

person,  he  will  defeat  the  plaintiff's  ac-  colls,  39  111.  372;  87  Am.  Dec.  312;  Sar- 

tion.     Davis  v.  Warfield,  38   Ind.  461;  gint  v,  Courrier,  66  111.  245;    Parker  ». 

Landers  v,  George,  40   Ind.  160;    Do-  Garrison,  61  111.  250;  Lanj'on  v.  Wood- 

mestic  Sewing    Mach.  Co.  v\   Arthur-  ward,  55  Wis.  652;  Burns  v.  Cooper,  31 

hultz,  63  Ind.  322;  Loomis  v,   Youle,  x  Pa.  St.  426;  Cunningham  v.  Baker,  84 

Minn.  175;  compare  Rankine  r.  Greer,  Ind.  597. 

38  Kan.  343.  Compare    Hart    v.     State,     29  Ind. 

But  in  order  to  have  the  property  re-  200;  Lindlej'  v,  Kelley,  43  Ind.  294. 

turned  to  him,  he  must  connect  himself  In  these  actions  the  crop  was  not  to 

with    the    stranger's    title.     Rogers  v.  be  delivered  in   the   bushel,   but  each 

Arnold,  t2  Wend.  (N.  Y.)   30;  Gerber  party  was   to  gather  and  take  care  of 

V.  Monie,  s^  Barb.^N.  Y.)  653;  Robin-  his  own  share,  and  it  was  held  that  each 

son     XK     Calloway,    4    Ark.  94.     See  was  entitled  to  his  share,  though  it  were 

Nicholson  r.  Dyer,  45  Mich.  610;  com-  standing  in  the  field.     See  also  Living- 

part  Prosser  V.  Woodward,  21  Wend,  ston  f.  Farish,  89  N.  Car.  140. 
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A  landlord  majr  make  an  assignment  session   a   horse   has  strajed   maj  re- 

of  his  lease  and  such  assignment  gives  cover  such  horse  in  replevin  from  a  de- 

the  assignee  a  right  to  replevv  the  part  fendant  whose  right  to  the  possession 

assigned   when  set    apart.     Lufkin   v,  thereof  is  not  superior  to  his.    Chaffee 

Preston,  52  Iowa  235.  v.  Harrington,  60  Vt.  718. 

Where  a  party  took  up  a  stray  which  A   person  buying  property  for  an- 

he  kept  in  his    possession    for   a  year  other  but  in  his  own  name  may  main- 

wjthout  proceeding  as  a  taker  up  of  a  tain  an  sction  of  replevin  in  his  own 

stray  animal  under  the  Missouri  stat*  name  for  their  recovery.     Douglass  v. 

ute  he  is  to  be  treated  as  a  trespasser  Wolf,  6  Kan.  88. 

ab  initio^  and  cannot  recover  possession  An  administrator    may,  under    the 

of  the  animal  from  a  party  into  whose  Minnesota  statute,  bring  claim  and  de- 

possession  the  animal  has  again  come  livery    for    personal  property  fraudu- 

as  a  stray.    Bayless  v,  Lefaivre,  37  Mo.  lently  transferred  by  his  intestate.  Ben- 

lao.  nett  v.  Schuster,  24  Minn.  3S3. 

Actual  possession,  together  with  an  An  administrator  may  maintain  re- 
equitable  interest  in  the  property,  is  plevin  for  any  propertj*^  to  which  his 
sufficient  to  maintain  an  action  against  intestate  has  the  right  of  possession, 
a  person,  although  the  general  property  Smith  r.  Ferguson,  90  Ind.  229.  See 
and  right  of  immediate  possession  be  in  Eberstein  v.  Camp,  37  Mich.  176. 
a  stranger,  between  whom  and  the  de-  A  pledgee  of  personal  property  has  a 
fendant  there  was  no  privity.  Johnson  right  to  the  possession  of  the  property 
v.  Carnley,  10  N.  Y.  570;  61  Am.  Dec.  and  may  retain  replevin  for  it.  Deeter 
762;  Stowell  T».  Otis,  71  N.  Y.  36.  f .    Sellers,    102    Ind.    458;    Jones    on 

A  bailee  received  a  chattel  under  an  Pledges,  ^  429. 

agreement  not  to  remove  it  from  cer-  A   wife   who  has   left   her  husband 

tain  premises  under  a  penalty"  of   for-  without  good  cause,  and  is  living  apart 

feiture  to  the  bailor.     It  was  held  that  from    him,     may    maintain     replevin 

the  agreement  was  not  broken  by  the  against  him  to  recover  articles  of  per- 

removal  of  the  chattel  by  an  officer  at-  sonal  property  belonging  to  her  which 

taching  it  on   mesne  process    against  were  left  in  his  possession.     Howland 

the  bailee;  and  that   such  removal  did  v.  Howland,  20  Hun  (N.  Y.)  472. 

not  give  the  bailor  a  right  of  possession  In  replevin  against  an   officer  who 

sufficient  to  enable  htm  to  maintain  re-  had  seized  on  an  attachment  against  a 

plevin  against    the    officer.    -Wade   v,  third  person,  goods  which  the  plaintiff 

Mason,    12  Gray  (Mass.)   335;  74  Am.  claimed  as  his  own,  it  appeared  that 

Dec.  597.  the  plaintiff  gave  the  officer  a  receipt 

In  Michigan^  one  holding  goods  on  for  the  goods,  and  retained  them  in  his 

which  he  has  a  lien   may  recover  their  hands;  but  the  defendant  insibted  at  the 

full  value  from  a  stranger  who  has  un-  trial  that  his  seizure  was  valid,  and  that 

lawfully  converted  them,  by  action  of  he   had  a  right  to  hold  the  goods  as 

replevin,  but  he  can  only  recover  the  property  of  the  attachment  defendant, 

value  of  his   special   interest  from  the  HehL^  that  the  plaintiff  was  not  pre- 

general  owner.     Davidson  v,  GunsoUy,  eluded  by  his  receipt  from  maintaining 

[    Mich.  3S8.      Compare   Williams  v,  the  action.      Williams  v,  Morgan,  50 

Bresnahan,  66  Mich.  634.  Wis.  548. 

The  owner  of  property  is  in  the  con-  The  owner  of  a  posted  animal  can- 

structive   possession   of  it,  although  a  not  maintain  replevin  therefor,  until  he 

bailee  may,  at  the  time  of  the  tortious  has  proven  his  property  before  a  justice, 

taking,  have  the  actual  possession.  Ely  and  paid,  or  tendered,  the  costs  to  the 

V.  Ehle,  3  N.  Y.  506;  White  v,  Dolli-  taker-up.     Phelan  v.  Bonham,  9  Ark. 

ver,  113  Mass.  400;  18  Am.  Rep.  502.  389. 

Possession  by  an  agent  is  sufficient  Replevin  lies  by  the  mortgagee  of  a 
for  the  plaintiff  to  maintain  an  action  chattel  against  one  tortiously  taking  it 
of  replevin  for  goods  taken  out  of  his  from  the  custody  of  the  mortgagor,  de- 
possession.  Hillyer  v.  Brogden,  67  Ga.  fault  in  payment  having  been  made  by 
24.  the  mortgagor.    Fuller  v.  Acker,  i  Hill 

Where  goods  are  in  the  hands  of  a  (N.  Y.)  473. 

factor  who  has  a  lien  for  advances,  the  In  the  case  of  a  proceeding  to  enforce 

general  owner  has  not  sufficient  right  a  laborers'  lien  upon  logs,  where  the 

of   possession    to    maintain    replevin,  owner  is  not  made  a  party  defendant. 

Wood  V.  Orser,  2^  N.  Y.  348.  but  only  the  contractor  by  whom  the 

A  joint  owner  from  whose  sole  pos-  laborer  was  employed,  whatever  rem- 
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edj  the  owner  maj  have  for  the  protec-  a  general, assignment  for  the  benefit  of 

tion  of  his  rights,  he  cannot  proceed  by  creditors,  and  a  few  dajs  thereafter 

way  of  replevin  against  the  officer  who  the  sheriff  levied    on    and    took   the 

attaches  the  logs.    Union   Lumbering  goods  from  the  plaintiff  under  execu- 

Co.  V.  Tron8on,36  Wis.  126,  tions  against  the  mortgagors.     Held^ 

A  resident  in  Nova  Scotia,  the  owner  that  plaintiff's  possession  of  the  prop- 
of  a  vessel,  mortgaged  her  to  B,  also  erty  was  sufficient  to  sustain  replevin 
resident  there,  who  had  his  mortgage  by  him  therefor  a^rainst  the  sheriff^ 
duly  recorded,  under  the  laws  of  the  and  that  the  latter  could  not  defeat 
province,  at  the  custom  house,  and  a  such  action  by  showing  merely  that 
memorandum  thereof  indorsed  on  the  plaintiff's  mortgage  was  fraudulent  as 
register  of  the  vessel,  these  acts,  by  the  to  creditors,  since,  in  that  case,  the 
lex  lociy  making  B  the  owner  of  the  ves-  title  to  the  property  would  be  in  the 
sel  su  far  as  was  necessary  to  give  him  assignee  which  would  not  justify  the 
security  for  his  debt.  Hetd^  that  he  had  sheriff's  taking  from  plaintiff.  Gull- 
thus  acquired  the  possession  of  the  ves-  ford  x\  Mills,  57  Hun  (N.  Y.)  493. 
sel  sufficiently  to  enable  him  to  main-  Other  Cases. — For  circumstances  un- 
tain  replevin  against  an  attaching  cred-  der  which  the  plaintiff  was  held  to 
itor  here.  Esson  v,  Tarbell,  9  Cush.  have  an  immediate  right  of  possession, 
(Mass.)  407.  see  Kidd  xk  Belden,  19  Barb.   (N   Y.) 

An  action  of  trover  or  replevin  may  a66;  Dezell  v.  Odell,  3  Hill  (N.  Y.) 
be  maintained  in  the  name  of  a  parish  215 ;  36  Am.  Dec.  628;  Weeks  v.  Mar- 
for  the  recoverv  of  the  parish  records,  tin,  57  Hun  (N.  Y.)  589;  Scott  v.  El- 
First  Parish  r.  Stearns,  21  Pick.  (Mass.)  liott,  Phil.  (N.  Car,)  104;  Bray  v. 
14S.  Flickinger,  79  Iowa   113;   EJdridge  v. 

A    writing   in    these  words:   '*  We  Sherman,  70  Mich.  266;  Rose  t^.  Eaton, 

have  this  day  sold  to   W.   L.  and  Co.  77  Mich.  247 ;  Bassett  t'.  Armstrong,  6 

four  hundred  tons  of  pig  metal,  now  at  Mich.  397 ;  Detroit  Frear  Stone  Water 

our  landing,  or  that  will  soon  be  de-  Works  v.  White,  35  Mich.  77 ;  Tandler 

livered  there,"  is  not  such  evidence  of  t'.  Saunders,  56  Mich    142;  Wilcox  v, 

delivery  of  the  property  to  the  ven-  Turner,  46  Ga.  218;  Allen  i'.  Smith,  45 

dees  as  will  support  an  action  of  re-  Ga.  84;    Brewster  v,   Carmichael,  39 

plevin  by  them  against  one  who  had  Wis.  456 ;  Lazard  ik  Wheeler,   22  Cal. 

obtained  possession  of  the  property,  139;  Barbour  v.  White,  37    111.    164; 

before  the  arrival  of  their  agent  at  the  Davis  v,  Easley,  13  111.   192 ;   Mohn  v. 

landing  mentioned,  under  a  valid  con-  Stoner,  14  Iowa  115  ;  Crum  x\  Hill,  40 

tract  with  the  vendor  thereof.     Wins*  Iowa  506;    Wills   v.  Barrister,  36  Vt. 

low  7'.  Leonard,  24  Pa.  St.  14.  220;  Proctor  t*.  Tilton  (N.  H.  1889),  17 

A  contract  to  deliver  wheat  *' to  be  Atl.  Rep.  638;  Bunker  v.  McKenney, 

manufactured    into   flour,"  at  a  fixed  63  Me.  529;  Bergstrom  v,  Franklin,  74 

price  per  barrel,  imports  a  bailment  Tex.   38;  Biemuller  v,  Schneider,  62 

and  not  a  sale,  and  replevin  will  lie  to  Md.  547 ;  Brooke  v.  Berry,  i  Gill  (Md.) 

recover  the  flour  manufactured  from  153;  Filley  v.  Norton,   17  Neb.  472; 

wheat  so  delivered.    Mallory  t'.   Wil-  Weeks    v.  Baker,  152  Mass.  20;  Odd 

lis,  4  N.  Y.  76.  Fellows'  Hall    Assoc,    v.    McAllister 

Where  achattelmortgagegiventose-  (Mass.  1891),  26  N.  E.  Rep.  862;  Kent 

curethepaymentof  notes  provided  that  r.  Bothwell,  152  Mass.  341;  Browning 

the  mortgagee  might  take  possession  v,  Bancroft,  8  Met.  (Mass.)  278;  Keep 

of  the  property  if  the  mortgagor  failed  Mfg.  Co.  t*.   Moore,   11    Lea   (Tenn.) 

to  pay  the  debt  "on  or  before  matu-  285;  Deaderick  v.  Oulds,  86  Tenn.  14; 

rity,"  a  summons  issued   by  the  mort-  Ferguson  v.  Raffertv,  128  Pa.  St.  337; 

gagee  in  an  action  of  claim  and  deliv-  Young    v.    Kimball,    23  Pa.  St.  193 ; 

ery  for  the  property  on  the  day  the  Halpin  %\  Stone,  78  Wis.  183. 

notes  fell  due,  was  premature,  in  the  For  circumstances  under  which  the 

absence  of  any  allegation  or  proof  that  plaintiff  was  held  not  to  have  the  im- 

payment  of  the  notes  was  demanded  mediate  right  of  possession,  see  Jayne 

and  refused  on  that  day.  Moore  r.  Ray,  ?'.  Dillon,  28  Mich.  283;   Coverlee  f. 

108  N.  Car.  252.  Warner,   19  Ohio  29;   Macomber  v. 

The    plaintiff    took     possession    of  Sax  ton,    28    Mich.  516;  Mulheisen  7>. 

goods    previously  mortgaged  to  him  Lane,  82  III.  1x7;  Stockon  v.  Loch- 

and  bid  them  in  on  a  sale  by  virtue  of  nitt,  31  111.  App.  214;  McNail  v.  Zeig. 

the  mortgage,  and  retained  the  posses-  ler,  68  111.  224 ;  Parker  v.  Foster,  39 

sion.  The  mortgagors  afterwards  made  111.  App.  586;  Reese  v,  Mitchell,  41 
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this.^  Actual  possession  is  evidence  of  title  against  every  one 
who  does  not  show  a  better  title.*  The  plaintiff  must  show  a 
general  or  special  property  in  the  goods  replevied,*  and  when 

the  issue  raised  is  one  of  title,  he  must  also  prove  a  title  on  which 

111.  365 ;  Stanley  v,  Robinson,  14  111.  party.    The    party    from    whom    the 

App.  480 ;  Northrup  v,  Trask,  39  Wis.  corn  was  thus  taken   recovered  it  by 

^15 ;  Witherby  v.  Sleeper,   loi  Mass.  action  of  replevin.     Warner  v.  Cush- 

138;  Lewis  V.  Buttrick,  loa  Mass.  413;  man,  31  111.  283. 

Jimmerson    v.    Greene,    7    Neb.    26;  3.  Broadwater  r.  Darne,  10  Mo.  277; 

Graves  v.  Damrow,  28  Neb.  271 ;  Mc-  Wright  v,  Richmond,  21  Mo,  App.  76; 

Norton  v.  Akers,  24  Iowa  369;  Weller  McMahill  v.  Walker,  22  Mo.  App.  170; 

V,  Ely,  45  Conn.  547;  Tully  v.  Fairly,  Crocker  v.  Mann,  3  Mo.  472;  26  Am. 

51  Ind.    311;    Whitehead   v.  Coyle,    x  Dec.  684;  Gartside  i;.  Nixon,  43  Mo. 

Ind.  App  450;   Cooper   v.   Brown,  23  138;    Waterman  i;.  Robinson,  5  Mass. 

Kan.    582;    Boeger  v.  Langenberg,  42  303;  Johnson  v.  Neale, 6  Allen  (Mass.) 

Mo.  App.  7 ;  Baldridge  v,   Dawson,  39  227 ;  Hallett  v.  Fow^ler,  8  Allen  (Mass.) 

Mo.  App.  527.  93;  Wade  v.  Mason,  12  Gray  (Mass.) 

1.  Hunt  V,  Chambers,  21  N.  }.  L.  335;  74  Am.  Dec.  597;  Dixon  r.  Han- 
620;  Chambers  t;.  Hunt,  22  N.  }.  L.  cock,  4  Cush.  (Mass.)  96;  Tracy  v, 
552 ;  Harwood  v,  Smethurst,  29  N.  J.  Warren,  104  Mass.  376;  Perley  v,  Fos- 
L.  195;  Mathias  v.  Sellers,  86  Pa.  St.  ter,  9  Mass.  1x2;  Barry  v.  O'Brien, 
486;  27  Am.  Rep.  723;  Reinheimer  7'.  103  Mass.  520;  Gillett  r.  Treganza,  6 
Hemingway,  35  Pa.  St.  432;  Hamilton  .Wis.  342;  Beckwith  ?'.  Phillieo,  15 
V.  Iowa  City  Nat  Bank,  40  Iowa  307;  Wis.  223;  Rose  v.  Tolly,  15  Wis.  443; 
M'Curd^  V,  Brown,  1  Duer  (N.  Y.)  Timp  v,  Dockham.  32  Wis.  i^;  Child 
loi;  Tittemorc  r.  Labounty,  60  Vt.  v.  Child,  13  Wis.  18;  MJCurdy  x\ 
-624;  Gartside  v.  Nixon,  43  Mo.  138;  Brown,  i  Duer  (N.  Y.)  loi ;  Rock- 
Morgner  v.  Biggs,  46  Mo.  65;  Wilson  well  xk  Saunders,  19  Barb.  (N.  Y.)  473; 
V.  Fuller,  9  Kan.  176.  See  also  Pattison  v.  Adams,  7  Hill  (N.  Y.)  126; 
Rogers  r.,  Arnold,  12  Wend.  (N.  Y.)  42  Am.  Dec.  59;  Sager  r.  Blain,  44  N. 
30;  Dixon  v.  Thatcher,  14  Ark.  141.  Y.  44^;  Dunham  z\  Wyckoff,  3  Wend. 

Where  non  cepit  is  pleaded,  with  a  (N.  Y.)  280;  20  Am.  Dec.  995;  Lake 

statement  alleging  the  property  in  the  Shore,  etc.,  R.  Co.  v,  Ellsey,  85  Pa. 

articles  replevied  to  be  in  the  defend-  St.     283;     Lester     v.    McDowell,    18 

ant,  the  plaintiff,   after    proving    the  Pa.     St.   91;    Wilson    r.    Royston,    2 

taking,  is  not  bound  to  prove  property  Ark.  315 ;   Thatcher    v,   Franklin,   37 

in  himself,  but  it  is  incumbent  on  the  Ark.  ^4;   Clark  v»  Heck,  17  Ind.  281; 

defendant  to  show  that  he  is  the  owner  Buck  7*.  Payne,  52  Miss.  271 ;  Cassel  v. 

thereof.     Greene  t\  Dingley,   24   Me.  Western  Stage  Co.,  12  Iowa  47;  Pierce 

131.     See  Sawyer  V.  Huff,  25  Me.  464.  v,  Stevens,  30  Me.  184;   H  ay  thorn  T^ 

2.  Summons  7'.  Austin,  36  Mo.  308;  Rushforth,  19  N.  }.  L.  160;  38  Am. 
Moorman  t*.  Quick,  20  Ind.  67;  Dec.  540.  See  School  District  No.  5 
Sprague  7'.  Clark,  41  Vt.  6;  Cox  v.  7;.  Lord,  44  Me.  374 ;  Warner  7'.  Hunt, 
Fay,  54  Vt.  446 ;  Prater  i;.  Frazier,  11  30  Wis.  200;  Bassett  v.  Armstrong,  6 
Ark.  249;  Van  Namee  7\  Bradley,  69  Mich.  397;  Rucker  x*.  Donovan,  13 
111.   299;     Van    Baalen    v.    Dean,    27  Kan.  252 ;  19  Am.  Rep.  84. 

Mich.  104;  Bryan  v.  Whitsitt,  39  Ga.  The  language  of  the    Ohio  statute 

715.     See  Johnson  v,  Carnley,  10  N.  allowing  the  *"owners,"  etc.,  to  bring 

Y.  570;  61  Am  Dec.  762.  replevin,  does  not  limit  the  action  to 

A  party  owned  a  quantity  of  corn  the  general  owner.     Williams  v.  West, 

which  had  been  purchased  for  him  by  2  Ohio  St.  83. 

a  warehouseman,  who  put  it  in  a  mixed  S  delivered  to  W  a  quantity  of  hides 

mass  with  other  corn  owned  by  differ-  and  received  his  note  at  their  agreed 

ent  persons  who  had  stored  their  corn  value,  payable  in  eight  months.     W  at 

with  the  warehouseman.     The  ware-  the  same   time  gave   to   S  a  written 

houseman  delivered  the  whole  of  the  agreement,  if  his  note  should  not  be 

corn   in   its   mixed    condition    to  the  paid     at     maturity,    to     return    the 

party  for  whom  he  had  been  buying,  leather  made  from  the  hides  to  S,  to 

from   whose  possession  it  was  after-  be  sold  by  him,  and  the  proceeds  to 

wards    wrongfully  taken  by  a  third  be  applied  to  the  payment  of  the  note, 
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to  base  a  lawful  possession.^  In  cases  where  the  title  is  put  in 
issue,  and  the  right  to  possession  is  to  be  determined  by  the  title 
to  the  property,  the  burden  of  proof  is  on  the  plaintiff  to  show 
property  in  himself.*  If  the  plaintiff  show  di  prima  facie  right  to 
the  possession  of  the  property,  he  should  obtain  a  verdict,  unless 
the  defendant  prove  a  better  title.*  The  right  of  possession  in 
the  plaintiff  necessary  to  sustain  replevin  is  a  present  and  exist- 
ing right,  and  not    one  to  arise  on  the    performance,   or    non- 

and  the  surplus,  if  any,  paid  to  W.  descriptive  of  the  person;  and  he  maj 
Held^  that  S  could  not  maintain  re-  bring  an  action  in  his  own  name  to  re- 
plevin for  the  hides,  because  the  prop-  cover  the  property  from  the  debtor, 
erty  in  them  had  passed  to  W.  to    whom    he     afterwards     leased    it. 

Where  the  owner  of  personal  prop-  Afflerback  v,  McGovern  (Cal.),  3i  Pac. 

erty  parts  with  the  possession  thereof  Rep.  837. 

under  a  contract  which  is  contra  bonos  Where  plaintiff  in  replevin  claims 
mores  and  void  as  against  public  title  to  the  property  under  an  assign - 
policy,  he  cannot  recover  it  in  an  ac-  ment  for  the  benefit  of  creditors,  a  mo- 
tion of  replevin.  Hutchins  v,  Weldin,  tion  for  nonsuit  should  be  granted 
ii4lnd.  80.'  when    the    evidence    shows    that    the 

Replevin  may  be   maintained   by  a  assignment    does    not  include  all  the 

receiptor  of  goods,  where  he  is  bound  creditors,  and  is  therefore  void  under 

to   deliver  them  by  a  specific  day  or  Code  of    Oregon^    ^    3*73'     Stout   v, 

pay  the  amount  of  the  execution  under  Watson,  19  Oregon  251. 

which  the  levy  was  made,  although  Where    plaintiff   in    replevin   for  a 

the  property   be  left  by  him   in    the  Champion  Binder  showed  that  its  busi- 

possession  of  the  defendant  in  the  ex-  ness  was   "  manufacturing  these    ma- 

ecution.    Miller    v,  Adsit,   16    Wend,  chines;"   that  this  particular  machine 

(N.  Y.)  335.  was  manufactured  by  it;  that  "this  ma- 

A   constable  who  has  seized  goods  chine  in  controversy  "  was  shipped  b3'  it 

under  attachment  acquires  such  a  spe-  to  its  agent  for  sale',  held,  that  such  evi- 

cial   property  in  them  as  will  enable  dence  established  prima  facie  owner- 

him  to   maintain   replevin    for    them  ship,  and  that  it  was  error  to  direct  a 

against  any  one  except  the  true  owner,  verdict  for   defendant  on  the  'ground 

if  such  owner  is  not  the  defendant  in  that  plaintiff  had  shown  no  evidence  of 

attachment.    Carroll  v,  Frank,  28  Mo.  title.     Warder  v,  Ingli  (S.  Dak.  1890), 

App.  69.  46  N.  W.  Rep.  181. 

1  Gray  v.  Parker,  38  Mo.  160.  Sec  2.  Hatch  v.  Fowler,  28  Mich.  20^; 
Whitwell  V.  Wells,  24  Pick.  (Mass.)  Patterson  v.  Fowler,  32  Ark.  396; 
25;  Morgner  v.  Biggs,  46  Mo.  65;  Simcoke  t;.  Frederick,  i  I nd.  54;  Hal- 
Andrews  V.  Costican,  30  Mo.  App.  lett  v.  Fowler,  8  Allen  (Mass.)  93. 
29;  Gartside  v.  Nixon,  43  Mo.  See  aUo  Appleton  v.  Barrett,  22  Wis. 
138;  Hungerford  v.  Rexford,  29  Wis.  568,  See  generally  Burden  op  Proof, 
345.  vol.  2,  p.  649. 

A  person  who  purchases  and  takes  8.  Ingersoll  xk  Emmerson,  1  Ind.  76; 

possession  of  personal  property  subject  Moorman  v.  Quick,  20  Ind.  67;  Mor- 

to  mortgages  thereon,  which  he  assumes  ris  v.  Danielson,  3   Hill   (N.  Y.)    168. 

to  pay,  cannot,  in  an  action  of  replevin.  See   Knox   r.  Heliums,  38   Ark.  413; 

brought  in  his  own  name,  recover  upon  Woolston  v,  Smead,  42  Mich.  54. 

the  ground  that  he  is  the  agent  of  the  In  replevin  for  the  unlawful  taking 

mortgagees.     McNorton    v.  Akers,  24  of  horses  the  plaintiff  showed  that  he 

Iowa  369.  bought  the  horses  and  took  possession 

Where    an   administrator   pays   and  of  them  on  the  19th  of  August ;  that  in 

satisfies  a  judgment  in  favor  of  the  es-  September  following  the  defendants  had 

tate  against  a  third  party,  and  takes  a  them  in  their  possession  and  took  them 

bill  of  sale  of  personal  property  to  him-  to  the  stable  of  a  third  person,  where 

self,  as    administrator,  from   the  third  they  were  left  to  be  kept.     Held^  that 

party  in  consideration  of  such  payment,  the  evidence  made  out  prima  facie  a 

the  sale  is  to  him  personally,  the  refer-  tortious  taking,  and    If  not  answered 

ence   to   him   as    administrator    being  was  sufficient  to  entitle  the  plaintiff  to 
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performance  of  some  condition.'  In  this  action,  the  plaintiff 
must  recover  on  the  strength  of  his  own  title  and  not  on  the 
weakness  of  his  adversary's,^  and  if  he  fail  to  establish  his  own 

title,  the  property  should,  as  a  general  rule,  be  restored  to  the 
defendant.'  Replevin  may  be  maintained  wherever  the  plaintiff 
has  a  special  property  in  the  goods,*  but  not  where  the  plaintiff 

• 

a  verdict.     Morris  v,  Danielson,  3  Hill  Stable  Keepers,  vol.  13.  p.  962,  as  to 

(N.  Y.)  168.  the  right  of  a  person  to  maintain  re- 

1*.  Bailej'    v,  Troxell,   43   Ind.   432 ;  plevin  for  property  on  which  he  has  a 

Kirkpatrick   v.   Snyder,  33   Ind.    169;  lien. 

Wainscott  v,  Sipith,  68  Ind.  312;  Lam-  A  being  in  the  possession  of  chattels, 
bert  V.  McCloud,63  Cal.  163;  M'Isaacs  under  a  contract  of  sale  by  which  they 
V.  Hobbs,  8  Dana  (Ky.)  268.  were  to  become  his  property  on  pay- 
It  may  be  brought  for  property  sold  ment  for  them,  assigned  his  interest  in 
on  condition,  when  the  condition  is  not  the  contract  to  B  on  condition  to  have 
complied  with.  See  Conditional  the  chattels  on  payment  of  an  amount 
Sales,  vol.  3,  p.  434.  advanced.    A    retained    possession   of 

Personal  property  sold  and  delivered  the  chattels  and  paid  B  the  amount 
on  condition  that  the  title  shall  advanced,  but  the  contract  was  not  re- 
remain  in  the  vendor,  unless  the  pur-  assigned.  The  seller  of  the  chattels 
chase  price  is  paid  at  a  specified  time,  afterwards  took  possession  of  thera  for 
may,  if  such  payment  is  not  made,  be  an  alleged  breach  of  the  contract  of 
replevied  from  the  vendee  or  from  a  sale.  Heldy  that  the  transaction  be- 
purchaser  claiming  under  him.  Hod-  tween  A  and  B  did  not  prevent  A 
son  t'.  Warner,  60  Ind.  214.  from  maintaining  an  action  of  replevin. 

Replevin  lies  to  recover  possession  ot  Swett  v.  Boyce,  134  Mass.  381. 
a  chattel  removed  by  the  buyer  from  A  mere  possessory  right  may  prevail 
the  place  where,  by  the  terms  of  the  against    an  absolute  legal  title  where 
conditional  sale,  it  was  to  remain  until  such  title,  and  the  right  to  the  posses- 
paid  for.     Hall  v»  Draper,  20  Kan.  137.  sion  becomes  separated  and  are  held  by 

2.  Easter  v.  Fleming,  78  Ind.    116;  different  parties.     Entsminger  v.  Jack- 

Davis  v.  Wariield,  38  Ind.  461;   Sim-  son,  73  Ind.  144. 

coke  I/.  Frederick,  x  Ind.  54;  Lane  v.  A  constable  levied  an  execution  on 
Sparks,'  75  Ind.  278;  Goodman  v.  certain  goods  of  the  debtor,  and  deliv- 
Kennedy,  xo  Neb.  270;  Bardwell  v,  ered  them  for  safekeeping  to  the  cred- 
Stubbert,  17  Neb.  485 ;  Reinheimer  v.  itor.  Before  the  return  day,  and  while 
Hemingway,  35  Pa.  St  432;  Johnson  the  goods  were  so  situated,  the  execu- 
^;.  Neale,6  Allen  (Mass.)  227;  Stanley  tion  of  levy  was  set  aside.  The  con- 
V,  Neale,  98  Mass.  343;  Holler  v.  stable  afterwards  demanded  the  goods 
Coleson,  23  III.  App.  324;  Anderson  of  the  creditor,  who  refused  to  deliver 
V.  Talcott,  6  111.  365;  Hamilton  v.  Iowa  them.  It  was  held  that  the  constable 
City  Nat.  Bank,  40  Iowa  307.  could    not  maintain    replevin    for    the 

8.  Stanley  v,  Neale,  98   Mass.  343 ;  goods  against  the  creditor  for  want  of 

Johnson  v.  Neale,  6  Allen  (Mass.)  227.  property    in    the    goods.     Walpole   v. 

«.  Miller  v.  Adsit,  16  Wend.  (X.  Y.)  Smith,  4  Blackf.  (Ind.)  304. 

335  I  City  Bank  v,  Rome  etc.   R.  Co.,  One  who  has  the    right  to  use  prop- 

44  N.  Y.  136;  Wheeler  v,  McFarland,  erty  at  will  can    maintain    replevin  for 

xo  Wend.  (N.  Y.)  318;  Rich  v.  Ryder,  the  property.    Tandler  v.  Saunders,  56 

105    Mass.  306;     First    Nat.    Bank   v.  Mich.  142. 

Dearborn,  115  Mass.  219;  15  Am.  Rep.  A  wholesaler   who    sent    beer  in  his 

92;    Fifth    Nat.    Bank  v.  Bay  ley,  115  own  barrels  to  a  retailer  to  be  paid  for 

Mass.  228;  Allen  v,  Wright,  134  Mass.  as  sold,  may  bring  replevin    against  an 

347 ;  Hazard  v.  Hall,  5  Mo.  App.  584;  officer  who  levies  on  it   as  the  property 

Wilson  V.  Royston,  2  Ark.  315;  Cox  r.  of  the  retailer.     Meldmm    v.    Snow,  9 

Morrow,    14    Ark.   603;     Walpole    v.  Pick.  (Mass.)    441;  20    Am.  Dec.  489. 

Smith,  4 Blackf.  (Ind.)  304;  Cushenden  See    Rogers    v.   Whitehouse,   71    Me. 

V,  Harman,  2  Tyler  (Vt.)  431;  Hopper  232. 

V.  Miller,  76  N.  Car.  402.    See  Currier  A  town  organized    a  fire  depaxlment 

V.  Ford,  26  III.  488;  Tyler  v.  Freeman,  and  allowed  the  members  a  room  which 

3  Cush.   (Mass.)   261.     See    Livery  was  furnished  partlj' by  the  town.  The 
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has  only  an  equitable  title.'  Some  authorities,  however,  hold 
that  a  party  having  only  a  special  property  in  the  replevied  goods 
must  have  had  possession  in  order  to  maintain  the  action.'    A 

symbolical  delivery  of  goods  to  a  person  without  putting  him  in 

company  afterwards  disbanded  and  di-  1.  Woodruff  v.  Clark,  42   N.  J.  L. 

vided  the  furniture  among  themselves.  198;  Vinson  v,   Ardis,    81    Ala.    271; 

It  was  held  that  the  town  could  main-  Clapp    i'.    Shepard,    2    Met.     (Mass.) 

tain  replevin  for  the  furniture.    Brook-  127. 

line  V.  Sherman,  140  Mass.  i;  54  Am.  A  trustee  in  bankruptcy  can  main- 
Rep.  434.  See  also  Bisbee  v.  Fadden,  tain  replevin  for  property  belonging  to 
lAO  Mass.  6;  Perry  v,  Stowe,  11 1  the  bankrupt.  Gordon  v,  Farrington, 
Mass.  60.  46  Mich.  420;  Coats  v.  Farrington,  46 

A  title  which  rests  on  an  agreement  Mich.  422. 

within  the  Statute  of   Frauds   because  Where  the  property  was  conveyed  to 

not  in  writing,  but    which  is    fully  per-  a  trustee  to  secure  a  3ebt  due  plaintiff, 

formed,  will  support  replevin.     Norton  the   action   should   be   brought  in  the 

V.  Simonds,  124  Mass.  19.  name  of  the  trustee  and  not  in  the  name 

A  person  who  takes    up  a  stray  but  of  the  beneficiary.    Garrett  v.  Carlton, 

never  posts  it,  has  such  a  qualified  own-  65  Miss.  188. 

ership  as  will  support    replevin.    Bor-  It  has  been  held  in  Mississippi  that 

ron  V.  Landes,  i  Duv.  (Ky.)  299.    See  the  action  of  replevin  cannot  be  brought 

Hicks  V.  Fluit,  21  Ark.  463.  in  the  name  of  one  person  for  the  use  of 

In  order  for  a  mere    lien  to  maintain  another,  as  such  action  involves  only 

replevin,  the  plaintiff  must  have  the  legal   rights.    The   name  of  the  usee 

right  to  possession  under  it.    M'Curdy  may,  however,  be  treated  as  surplusage, 

t'.  Brown,  i  Duer  (N.  Y.)  xoi.  but  a  recovery  can  only  be  had  where 

A  party  holding  a  bill  of  lading  by  it  is  shown  that  the  nominal  plaintiff  is 

the    terms  of   which    property  is  to  be  entitled  to  recover.    Myer  v,   Warner 

delivered   to  him,  has    sufficient  title  to  (Miss.  1887),  i  So.  Rep.  837.    See  also 

the     property    to    maintain     replevin.  Pearce  v.  Twichell,4i  Miss.  344;  Peck 

Powell  V,  Bradlee,  9  Gill  &  J.  (Md.)  142.  v.  Ingraham,  28  Miss.  246. 

An  auctioneer  who  sells  and  delivers  Kansas. — In    Kansas,    a    wife    who 

goods,  as  the  agent   of  the  owner,  on  a  purchases  personal  property  from  her 

condition  which  is  not    complied   with,  husband  in  good  faith,  for  a  sufficient 

may  maintain  replevin  therefor.     Tyler  consideration,  is,  in  equity,  the  owner 

V.  Freeman,  3  Cush.  (Mass.)  361.  of  such  property;  and  if  a  subsequent 

A  let  B  have  some  canvas  for  a  sail  creditor  of  her  husband  levies  upon  the 

under  an  agi^eement  that  it    should  be,  same,  she  may  recover  It  in  the  action 

and    remain  the    property  of    A   until  of  replevin.    Going  v,  Orns,  8   Kan. 

paid  for.     B  made    the  sail,    furnished  85. 

further  materials  for  it,  and  then  sold  it  Connecticut.  —  Under       Connecticut 

without  having  paid   for  it.    He/d,  th^t  Gen.  Sts.   tit.  i,  ^  327,  an   action  of  re- 

A  could  maintain    replevin  against  the  plevin  may  be  maintained  by  a  trustee 

vendee  to  recover  the  sail.     Eaton  v,  to  recover  trust  property  which    has 

Monroe,  52  Me.  63.  been  attached  as  his  own,  in  an  action 

When  the  plaintiff  had  put  part  of  brought  against  him  individually. 
the  machinery  into  a  boat,  for  which  he  Jackson  r.  Hubbard,  36  Conn.  10.  • 
was  to  be  paid  when  all  was  put  in,  and  2.  Holliday  v,  Lewis,  15  Mo.  403; 
the  master  refused  to  pay  for  what  was  Hazard  v.  Hall,  5  Mo.  App.  584;  Gates 
in,  or  let  the  rest  be  put  in,  he  wasal--  v.  Bennett,  33  Ark.  475;  Garrett  v. 
lowed  to  replevy  the  part  put  in.  Kidd  Carlton,  65  Miss.  188. 
V.  Belden,  iq  Barb.  (N.  Y.)  266.  When  a  purchaser  of  land  at  a  fore- 
See  also  Whitney  v.  Eaton,  15  Gray  closure  sale  is  not  entitled  to  the  pos- 
(Mass.)  225;  Farlow  v,  Ellis,  15  Gray  session  of  the  premises  during  the  time 
(Mass.)  229;  Martin  v.  Watson,  8  Wis.  allowed  for  redemption,  he  is  not  dur- 
315;  Dunkin  v.  McKee,  23  Ind.  447;  ing  that  time  entitled  to  the  possession 
Bartlett  v,  Goodwin,  71  Me.  350;  Mil-  of  logs  cut  on  the  land  after  the  sale, 
ler  V,  Le  Piere,  136  Mass.  20;  Bartels  and  cannot  bring  replevin  for  them. 
V,  Arms,  3  Colo.  76;  Peters  v.  Elliott,  Berthold  v.  Holman,  12  ^ffinn.  335;  93 
78  III.  321.  Am.  Dec.  233. 
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actual  possession  is  sufficient  possession  to  enable  him  to  main- 
tain  replevin.* 

VI.  Who  Mat  BB  Sued. — Any  person  who  is  tortiously  or 
wrongfully  in  the  possession  of  property  may  be  proceeded 
against  in  replevin  for  the  same  by  any  person  entitled  to  the 
immediate  possession.^     But  the  defendant  must  have  had  some 

1.  First  Nat.  Bank  v.  Dearborn,  1x5  the  receiver  of  an  insolvent  national 
Mass.  219;  15  Am.  Rep.  92;  Fifth  Nat.  bank  by  any  person  entitled  to  the  pos- 
Bank  7^  Bay  ley,  115  Mass.  228;  Whip-  session  of  personal  property  in  his 
pie  V,  Thayer,  16  Pick.  (Mass.)  25;  26  hands  as  such  receiver.  Com  Exch. 
Am.   Dec.  626;  Gibson  v.   Stevens,  8  Bank  v.  Blye,  loi  N.  Y.  303. 

How.  (U.S.)  384.  See  Pratt  v.  Park-  Leave  of  the  court  appointing  the  re- 
man, 24  Pick.  (Mass.)  42.  ceiver  is  not  necessary  to  enable  one  to 
The  delivery  by  an  owner  of  maintain  replevin  against  the  receiver, 
goods  of  a  common  carrier's  receipt  for  Hills  v.  Parker,  x  11  Mass.  508. 
them,  not  negotiable  in  its  nature,  as  Where,  in  an  action  of  replevin 
security  for  an  advance  of  money,  with  against  two  or  more  defendants,  no 
the  intention  to  transfer  the  property  in  goods  are  found  in  the  possession  of  one 
the  goods,  is  a  symbolical  delivery  of  of  them,  nor  does  he  claim  any  of  the 
them,  and  vests  in  the  person  making  goods,  it  is  error  to  permit  a  verdict 
the  advance  a  special  property  in  the  against  him  to  stand.  Hulett  v.  Pat- 
goods  sufficient  to  maintain  replevin  terson  (Pa.  1887),  8  Atl.  Rep.  917. 
against  an  officer  who  afterwards  at-  An  officer  who  has  taken  a  bond  for 
taches  them  upon  a  writ  against  the  gen-  the  delivery  of  property  levied  upon,  is, 
eral  owner.  First  Nat.  Bank  v.  Dear-  until  it  is  shown  to  have  passed  out  of 
born,   i\^  Mass.  219;  15  Am.  Rep.  92.  his   power  and   control,  in  constructive 

2.  5  Wait's  Actions  &  Defenses  486;  possession  of  the  property,  and  both  he 
Hall  V.  White,  106  Mass.  599;  Leighton  and  the  execution  plaintiff  are  liable  to 
V.  Harwood,  xii  Mass.  67;  15  Am.  an  action  of  replevin  by  the  owner. 
Rep.  4;  Rose  v.  Cash,  58  Ind.  278;  Hadley  v.  Hadley,  82  Ind.  75. 
Brewster  v,  Carmichael,  39  Wis.  456.  The  possession  of  one  partner  is. 
See  Nunn  v.  Home  Ins.  Co.  (Neb.  /rima^ciV,  the  possession  of  the  firm; 
1890),  47  N.  W.  Rep.  467.  therefore   replevin   may  be  maintained 

Any  person  having  the  unlawful  pos-  against  one  or  all  the  members,   when 

session  of   pnersonal  property  belonging  the  article  replevied  is  in  the  possession 

to  another  is   the   proper   party  from  of  one  claiming  to  act  for,  and  with  the 

whom  to  replevy  the  same,  whether  he  concurrence  of  all.     Howe  v.  Shaw,  56 

claims  it  as  owner,  agent,  administra-  Me.  291. 

tor,  trustee,  custodian,  or  in  any  other  Where  one  is  interested,*jointly  with 

capacity.     Rose  r.  Cash.  58  Ind.  278.  another,  in  the  detaining  and  impound- 

The  action  of  replevin  may  be  brought  ing  of  a  cow  taken  damag^e  feasant  as  a 

against  the  agent  of  a  partyl  if  the  prop-  mode  of  recovering  the  damage  done 

erty    is    actually     in     his     possession,  by  her,  his  assent  to  such  detention  for 

Stevfenson  r.  Taylor,  2  Mich.  N.  P.  95.  that  purpose  is   sufficient  to  make  him 

One   from  whose  possession   the  as-  liable  in  replevin.     Riley  v.    Noyes,  44 

signee  of  a   bankrupt  has  taken  goods  Vt.  455. 

claiming  them  bona  fide  as  part  of  the  A  petition  in  insolvency  was  filed 
bankrupt  estate,  may  forthwith  replevy  against  a  mortgagee  of  personal  prop- 
them  from  the  assignee  on  a  writ  issu-  erty,  and  an  officer  took  possession  of 
ing  from  the  State  court,  notwithstand-  the  propertj'  as  messenger  under  a  war- 
ing that  the  bankrupt  act  ( United  rant  which  was  void.  Afterwards,  the 
States  Sts.  1867.  ch.  176,^4)  provides  condition  of  the  mortgage  having  in  the 
that  *'no  one  shall  maintain  an  action  meantime  l>een  broken,  a  %'alid  warrant 
jigainst  an  assignee  for  anything'  done  was  issued  and  placed  in  the  hands  of 
hv  him  as  such  assignee,  without  giv-  the  officer,  and  he  delivered  the  prop- 
jiig  him  twenty  days'  notice."  Leigh-  erty  to  the  assignees  of  the  mortgagee, 
ton  t'.  Harwood,  iii  Mass.  67;  15  Am  Held^  that  replevin  of  it  could  not  be 
Rep.  4.  Compare  In  re  Vogcl,  7  subsequentlj'^  maintained  by  the  mort- 
Blatchf.  fU.  S.)  18.  gagor  against  the  officer,  for  he  was  no 

Replevin  may  be  maintained  against  longer  in  possession  of  it;  nor  against 
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title  in,  or  control  over,  or  right  to  the  possession  of  the  property 

at  the  beginning  of  the  action,*  or  must  have  wrongfully  parted 

the  assignees,  for  thev  held,  not  under  Held^  that  the  evidence  showed  actual 

the  officer,  but  under'the  assignment  of '  possession    bj  defendants,  and  a  de- 

the  mortgagee's  estate.     Hall  v.  White,  murrer  to  the  evidence  was  properl}^ 

106  Mass.  599.  overruled.     Crum    t*.  Elliston,  33  Mo. 

In  replevin  against  one  who  inno-  App.  591. 
centl)'  acquired  possession  of  the  plain-  It  is  not  essential  to  the  maintenance 
tifTs  property  from  one  who  wrong-  of  replevin,  that  the  property  replevied 
fully  took  it  from  the  plaintiff,  the  de-  be,  at  the  time  of  the  issuing  or  serv- 
fendant  has  no  greater  rights  against  ioe  of  the  writ,  in  the  actual  posses- 
the  plaintiff  than  had  the  original  sion  and  under  the  immediate  and 
wroiigtaker,  except  that  the  defendant  exclusive  care  and  control  of  the  de- 
is  entitled  to  a  demand.  Surles  7*.  fendant  personally.  Howe  v.  Shaw, 
•Sweeney.  12  Orctjon  21.  56  Me,  291. 

1.  Swett  T'.  Boyce,  134   Mass.   381 ;  Bestoratlon. — Before  the  service  of 

Richardson  w  Reed,  4  Gray  (Mass.)  the    summons  in    the    action    of    re- 

.441 ;  64  Am.  Dec.  77 ;   Hall  v.  White,  plevin,  defendant's    servants,  by    his 

106  Mass.  599;    Roberts  t'.  Randel,  3  direction,  drove  the  plaintiff's  horses, 

Sandf.  (N.  Y.;707;    King  r.  Orser,  4  which    Had    been  .  upon    defendant's 

Duer  (N.  Y.)  4^1:  Mitchell  r*.  Roberts,  premises,  along  the  street  to  plaintiff's 

^o  N.  H.486;  Rogers  ?■  Davis,  21  Mo.  residence,  and  said  to  him  there  that 

App.  ic;o;  Davis  r\  Randolph,  3  Mo.  they    delivered    the     horses  to  him. 

App.  454;  Feder  r\  Abrahams,  28  Mo.  Plaintiff  did  not  authorize  them  to  go 

App.  454;  Haeger  v,  Marcus,  5   Mo.  upon  his  premises  for  the  purpose  of 

App.  5^>5 ;  Crawshaw  v.  Wright,  5  Mo.  making  a  further  delivery;  and  they 

App.  577;  Bradley  r.  Gamelle,  7  Minn,  left   the    horses   there    in  the  street, 

331  ;    Ames  r.  Mississippi  Boom  Co.,  8  where  they  remained  for  some  hours, 

Minn.  467;    Hardin   r,   Palmerlee,   8  and  until  after  service  of  the  summons. 

Minn.  450;  Grace  v.  Mitchell,  31  Wis.  Heldy  that,  as  a  matter  of  law,  defend - 

5:53;  II  Am.  Rep.613  ;  Williams  r.  Mor-  ant  had  restored  the  property  before 

gan,  50  Wis.  548 ;  Johnson  v.  Garlick,  25  the  action  was  commenced.    tCiefer  v. 

Wis.  705 ;  Tinip  f  Dockham,  32  Wis.  Carrier,  53  Wis.  404. 

146;  Aber  x\  Bratton,  60  Mich.  357;  An  officer  read  to   plaintiff  in  rc- 

<jildas  T'.  Crosby,  61  Mich.  413;  Mor-  plevin,  at  her  store,  a  writ  of  attach- 

rison  7*.  Lumbard,  48  Mich.  548;  Burt  ment  against  the  property  of  a  third  per- 

V,  Burt,  41  Mich.  82;  State  x\  Jennings,  son.  and  told  her  that  he  attached  a  cer- 

14  Ohio  St.  73;   Flynn  v.  Jordan,  17  tain  hearse  (which  really  belonged  to 

N  eb.  518 ;  McCormick  v.  McCormick,  her),  and  went  into  the  room  where  the 

40  Miss  7^0;  Krosmopolski  r.  Paxton,  property  was,  but  neither  removed  it 

58  Miss.   581;    Moses    v^  Morris,  20  nor  toolc  it  into  his  possession  nor  con - 

Kan.   208 ;    Davis    v.   Van  Dc  Mark,  trol,  nor  served  the  writ  on  the  attach- 

^5  Kan.  130;  Haughton  r.  Newberry,  ment     defendant,    nor    made     return 

69  N.  Car.  436;  Myers  r.  Credle,  63  N.  thereof.     Hvld^  that    replevin    w^ould 

Car.  504;  CofTin  v,  Giphart,  x8  Iowa  not   lie  against  him  for    the  hearse. 

256;    Ramsdell    x\   Buswell,   54    Me,  Libby  v.  Murray,  51  Wis.  371. 

546;  Murphy  f.  Tindall,  Hempst.  (U.  Replevin  will  lie  against  the  assignee 

S.)  TO.  of  property,  although  he  allows  it  to 

Replevin  will  lie  for  persona]  prop-  remain  in  the  assignor's  hands,  unless 

erty,  not  in  the  actual  possession  of  he  clearly  makes  known  that  he  does 

the  defendant,  if  it  be  under  his  con-  not   claim   it.    Coomer  r.  Gale  Mfg. 

trol.      Bradley  v,  Gamelle,   7   Minn.  Co.,  40  Mich.  691. 

331.  Replevin    cannot    be      maintained 

The   Missouri  Rev.  St.,  §  2887,  re-  against  an  officer  who  has  not  taken 

-quires  an  averment  that  "the  property  possession    of    the  property,  but  has 

is  wrongfully  detained."  It  was  shown  only  taken  a  list  thereof,  and  has  left 

by  the  evidence  that,  at  the  commence-  the  property  with  the  person  in  whose 

irient  of  the  action,  the  defendant  E,  possession  it  was  at  the  time  of  the 

as  sheriff,  was  in  possession  and  con-  levy,  taking  from  such  person  a  de- 

trol  of  the  property  through  his  dep-  livery    bond    therefor.    Hove  v,  Mc- 

«ity,  on  the  promises  of  defendant  C.  Henry,  60  Iowa  227. 
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with  it.*  There  is  a  conflict  of  authority  as  to  whether  replevin 
will  lie  against  a  plaintiff  in  an  execution  who  directs  the  officer 
to  levy  upon  chattels  not  the  property  of  the  defendant  in  exe* 
cution,  in  favor  of  their  real  owner,  but  the  doctrine  which  is 
better  supported  by  principle  seems  to  be  that  replevin  will  not 

lie  in  such  a  case.*     Replevin  in  the  cepit  cannot  be  maintained 

A  sheriff  levied  an  execution  upon  was  not  erroneous,  though  the  prop* 

a  warehouse,  but  his  return  was  silent  erty    at    the    commencement    of  the 

as  to  whether  he  took  it  into  his  pos-  action,  was  in  the  actual  possession  of  a 

session.     In    replevin    for    the   ware-  confederate,  from  whom,  however,  he 

house,  brought  against  the  sheriff  by  could   have  obtained  it.     Meixell   t-. 

one  claiming  to  be  the  owner,  plaintiff  Kirkpatrick,  33  Kan.  282. 

testified    that  she  had  kept  the  key,  Where     property      has     been      re- 

and  used,  and  permitted  others  to  use  plevied  from  an  officer,  and  the  action 

the  building,  since  the  levy,  and  that  has     been     dismissed    without    judg- 

the  defendant  could  not  get  into  it  un-  ment  for  a  return,  a  second  action  of 

less  he  broke  the  lock.     Held^  that  no  replevin  will  not  lie  against  the  officer 

wrongful  detention  by  the  defendant  where  he  refused  to  accept  the  gooda- 

was  shown,  and  that  tnere  was  no  er-  when  an  offer  of  return  in  the  first  ac> 

ror  in  sustaining  defendant's  demurrer  tion     was     made.    Calnan     f.     Stern 

to  the  evidence.     Brand  v.  Hedwick,  (Mass.  1891;,  36  N.  E.  Rep.  994;  Mc- 

43  Kan.  131.  Hugh  v,  Robinson,  71  Wis.  565. 

After  an  action  to  recover  possession  Where  a  constable,  after  levying  up* 
of  specific  personal  property,  and  dam-  on  household  goods,  did  not  remove  the> 
ages  for  its  detention  has  been  com-  goods  from  the  house,  but  left  another 
menced  by  the  service  of  summons,  officer  in  the  house  in  charge  of  the 
a  voluntary  taking  of  the  property,  goods,  it  was  held  that  the  questioiv 
not  from  the  defendants  themselves,  whether  the  defendant  had  such  charge- 
but  by  plaintiff's  picking  it  up  where  of  the  goods  as  would  support  replevin^ 
he  chanced  to  find  it,  does  not  ex-  should  have  been  submitted  to  the 
tinguish  the  right  of  action.  Tracy  jury.  O'Connor  v,  Gidday,  63  Mich« 
V.  New  York,  etc.,  R.  Co.,  9  Bosw.  630. 
(N.  Y.)  396.  1.  Brockway  v.    Burnap,    16    Barb. 

Where     defendants     secure     pos-  (N.  Y.)  309;   Nichols  v,  Michael,  23. 

session   of  the  property   by  giving  a  N.  Y.  264 ;  80  Am.  Dec.  259 ;  Dunham, 

forthcoming  bond,  they  are  estopped  v,  Trov  Union  R.   Co.,  i   Abb.  Appw. 

to  deny  that  the  property  was  found  in  Dec  (N.  Y.)  565 ;  Latimer  v.  Wheeler, 

their  possession  at  the    time    of    the  3  Abb.  App.  Dec.  (N.  Y.)  35;   Ellis  r. 

levy  of  the  writ.     Benesch  v,  Wagg-  Lersner,  48  Barb.  (N.  Y.)  539;  Gildas- 

ner,  12  Colo.  534;  Benesch  v.  Mitchel-  v,  Crosby,  61    Mich.    413;    Timp    r. 

son,  12  Colo.  539;  Austin  v.  Wauful,  Dockham,   32    Wis.     146;    Grace    v* 

59  Hun  (N.  Y.)  620.  Mitchell,  31    Wis.    533;  11  Am.  Rep. 

Defendant  assumed  to  levy  on  613;  Gassner  v.  Marquardt,  76  Wis. 
plaintiff's  goods  in  its  office,  telling  the  579;  Washington  v.  Love,  34  Ark.  93 ; 
agent  in  charge  that  they  were  "just  Sayward  v,  Warren,  27  Me.  453.  See 
the  same  as  theirs,  or  in  their  hands,"  also  Temple  v.  Alexander,  53  Cal.  3. 
but  he  "could  use  it  just  the  same."  2.  Richardson  r.  Reed,  4  Gray 
The  agent,  at  defendant's  request,  re-  (Mass.)  441;  64  Am.  Dec.  77.  In  this 
ceipted  for  the  property.  Notices  of  case  the  court  by  Metcalf,  J.,  said ' 
sale  were  not  posted,  and  the  property  "The  attaching  creditor  has  no  prop- 
was  not  removed.  Held^  that  a  levy  erty  in  them,  general  or  special;  na- 
was  made,  so  as  to  entitle  plaintiff  to  right  to  the  possession  of  them;  and  no- 
maintain  replevin,  and  recover  nomi-  right  of  action  against  a  third  person 
nal  damages.  Chicago,  etc.,  R.  Co.  i*.  who  may  take  them  from  the  officer  or 
Reid,  74  Mich.  366.  destroy  them.    Ladd  v.  North,  2  Mass.. 

Where  defendant    in   replevin  had  516.    How  then  can  the  goods  be  re- 
confederated  with  others  to  detain  the  turned,  on  a  writ  of  return  or  reprisal 
property    from    plaintiff,  the  owner,  to  him  who  never   had  possession  of 
and  deprive  him  of  possession,  it  was  them  ?    Or  how  can  he  be  entitled  to. 
held  that  judgment  against  defendant  damages  for  the  taking  and  detaining: 

1060 


What  Kay  be  B0plevied.  REPLEVIN.  OeneraUy. 

against  any  person  who  came  lawfully  into  the  possession  of  the 
property.*  If  the  actioti  is  in  the  detinety  the  fact  that  the 
defendant  has  parted  with  the  possession  since  the  action  began, 
will  not  defeat  it.* 

vn  What  Kat  bb  Beflevied—1.  Generally. — All  species  of  tangi. 
ble  personal  property  whether  choses  in  possession  or  in  action  may 
be  the  subject  of  replevin,*  but  the  action  will  not  lie  for  prop- 

of  goods  in  which  he  had  no   prop*  tion  of  replevin.    Flentge  v.  Priest,  53 

crty?"    See  also  Mitchell  V.  Roberts,  Mo.  540. 

50  N.  H.  486;  Brockwajt/.  Burnap,  12  Growing  crops,  raised  by  yearly  la- 
Barb.  (N.  Y.)  347;  Bogan  v.  Stouten-  bor,  usually  called yr«c/«.«i«a«,T/rifl/^j, 
burgh,  7  Ohio  133;  Grace  v.  Mitchell,  maybe  talcen  in  replevin.  Garth  r. 
31  Wis.  533;  II  Am.  Rep.  613;  Maxey  Caldwell,  72  Mo.  622;  Salmon  v,  Few- 
V.  White,  53  Miss.  80.  Compare  Allen  ell,  17  Mo  App.  118;  Simpson  v.  De 
V.  Crary,  10  Wend.  (N.  Y.)  349;  25  Haven,  93  I nd.  411;  Matlock  v.  Fry,  15 
Am.    Dec.    566;     Stewart    v.  Wells,  Ind.  483. 

6     Barb.    (^f.     Y.)     79;     Knapp    v.  But  replevin  will  not  lie  for  a  speci- 

Smith,    37    N.    Y.    277;    Firedone  v.  fied  number  of  bushels  unless  the  corn 

Mishler,  18  Ind.  439;  Hadley  v.   Had-  is  in  condition  to  gather  and  deliver  to 

ley,  82  Ind.  75 ;  Esty  v.  Love,  32  Vt.  the  plaintiff.    Jones  v.  Dodge,  61    Mo. 

744.  368.     See  Lecey  v.    Weaver,    49   Ind. 

In  an  action  of  replevin  against  a  373;    19    Am.    Rep.  683;  Williams  v, 

sheriff  to  recover  goods  attached  by  Smith,  7  Ind.  559. 

him,  it  is  proper  to  allow  the  plaintiff  A  purchaser  of  land   may  maintain 

in  the  attachment  suit  to  be  made  a  CO-  replevin  for  crops  sown  upon  the  land 

defendant.    Valle  v,   Cerre,    36    Mo.  without  his  consent  before  he  has  ob- 

575 1  ^  -^i^-  I^cc.  161.  tained    possession.     Hall   v.   Durham, 

1.  Woodward    v.   Grand  Trunk  R.  117  Ind.  429;  Salmon  v.  Fewell,  17  Mo. 

Co.,  46  N.  H.  524;  Brown  v,  Campsall,  App.  118;  Anderson  v.  Strauss,  98  III. 


6  Har.   &  }.   (Md.)  491 ;  Steveson  v,    485;  Jones  v.  Thomas.  8  Blackf.  (Ind.) 

~  Har.  &T.(Md.)  281;  Wright    428.      -  - 

V,  Armstrong,  i  III.   172;  Simmons  v.    Iowa  679;  41  Am.  Dec.  131;  Woehler 


Ridgely,  3  Har.  &  J.  (Md.)  281 ;  Wright    428.     Compare  Hecht    v,  Dettman,  56 


Jenkins,  76  111.  479;  Johnson  v.   Prus-  v.  Endter,  46  Wis.  301. 

ting,  4  111.  App.  675'.  Timber   severed    from    land  by  the 

W    stole    a    horse,    which     he    ex*  owners  of  the  legal  title  may  be  taken 

changed  with  B  for  a  horse  of  B's,  and  in  replevin   by  the  equitable  owner  of 

afterwards  sold  B's  horse  to  C  for  a  the  property.    Brewer  v,   Fleming,  51 

valuable    consideration,    and  without  Pa.  St.  102.     See  Cromelien   v.  Brink, 

notice  on  the  part  of  C  of  the  man-  29  Pa.  St.  522. 

tier    in     which      W      had     obtained  Boards    made    from    trees   cut    on 

him.    It  was  held,  in  an  action  of  re-  plaintiff's  land   may  be    replevied    by 

plevin    by   B  against  C  for  this  last  him.    Davis  v,  Easley,  13  111.  192. 

horse,  that  B   was  not  entitled  to  re-  Replevin    may   be    maintained     for 

cover.     Brown  v,  Campsall,  6  Har.  &  promissorj*  notes.    Graff  v.  Shannon,  7 

J.  (Md.)  491.  Iowa  508;  Bush  v.  Groomes,  125   Ind. 

2.  Latimer  v.  Wheeler,  i  Keyes  (N.  14. 

Y.)  468;  Dunham  v,  Troy  Union   R.  Replevin  may  be  maintained  by  the 

Co.,  3  Keyes  (N.  Y.)  543.  maker  of  a  promissory  note  which  has 

8.  Eddy  v,  Davis,  35  Vt.  248;  Graff  l>een  paid  off,  to  recover  the  possession 

V.    Shannon,  7  Iowa  508;  Roberts    v.  thereof.     Savery  v.  Hays,  20    Iowa  25. 

Dauphin     Deposit   Bank,    19    Pa.  St.  Or  by  the  acceptor  of  a  bill  of  exchange 

75.     See    Harris  v.    Harris,    43    Ark.  rendered  void   by  an  alteration,  to  re- 

535.  cover  possession  of  it.     Smith   v.  Eals 

Bonds  may    be    taken    by   replevin.  (Iowa  1890),  46  N.  W.  Rep.  mo.     See 

Douglass  V.  Wolf,  6  Kan.  8§.  Goshen  Nat.  Bank  of  Bingham,  118  N. 

A  seal  of  a  court,  a  book  called  a  "fee  Y.  349. 

l)Ook,"  a  Webster's  dictionary,  a  Ger-  Replevin  may  be  maintained   in   the 

man- English  dictionary,  and  a    lot  of  United  States  circuit  court  of  MassO'- 

revenue  stamps  have  been  taken  by  ac-  ckusetts  for  writings  or  documents  of 
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erty  affixed  to  the  freehold  and  making  part  thereof.*     Btit  when 
a  fixture  constituting  a  part  of  the  realty  is  tortiously  severed 

value   unlawfully  detained.    Gibbs   v,  value.    These  provisions  do  ilot  appljr 

Usher.  x  Holmes  (U.  S.)34S.  to  propcrtv  taken  bj  distress. 

The  statutory  substitute  of  Georgia^  In  Massachusetts^  the  property  must 

for   the     action     of  replevin,     will  lie  be  of  greater  value  than  twenty  dollars.. 

to    recover    a    tamed     canary     which  Pub.    Stats.    Massachusetts     1882,    p.. 

has     been     taken    or    detained     from  1063,  ch.  184,  ^  10. 

its    owner.     Manning    v.    Mitcherson,  A   similar  provision   exists  in    Ver- 

69  Ga.  447;  47  Am.  Rep.  764.     See  also  mont.     Rev.  Laws  of  Vermont^  ^  1230.. 

Haywood  v.  State,  41  Ark.  479.  See  Pub.   Stats.  Rhode  Island   188,  p. 

Replevin  will  lie  to  regain  possession  653,  ch.  235,  f  i,  and  p.  291,  ch.  109,  §^ 

of  vouchers  as  to  the  cost  of  a  building.  9-16. 

Drake  v,  Auerbach,  37  Minn.  505.  1.  Vausse  r.  Russet,    2  McCord   (S. 

Replevin  will  lie  to  gain  possession  Car.)  329;  Smith  v,  Stanford,  62  Ind.. 

of  church  records,  even   though   law-  392;  Cressonv.  Stout,  17  Johns.  (N,  Y.) 

fully   taken   by    defendant.      Baker  v,  116;   8    Am.  Dec.     373.     Accession,. 

Fales,  16  Mass.   147;   Sawyer  v.  Bald-  vol.  i,  p.  58  and  note, 

win,  XI  Pick.  (Mass.)  492;  First  Parish  Fence    rails    and  stakes  used   by  a 

V.  Stearns,  21  Pick.  (Mass.)  148.  wrongdoer   in    the    construction  of  a 

Replevin  will  lie  to  obtain  possession  fence  upon  his  real  property*,  become 

of  title   deeds.     Wilson  v,  Rybolt,   17  thereby,  a  part  of  such  realty,  and  can- 

Ind.  391;  79  Am.  Dec.  486.  not  be  replevied  by  their  Owner  as  pcr- 

In  replevin  to  recover  a  deed  its  value  sonal    property,    even   though   unlaw- 

must  be  proved.  Flannigan  v,  Goggins,  fully  taken  and  detained  by  the  wrong* 

71  Wis.  28.  doer.     Ricketts  r.  Dorrel,  55  Ind.  470. 

Replevin  will  not  lie  for  a  coffin  and  The  .writ  of  replevin  is  not  the  prop- 
its  contents  after  the  coffin  has  been  er  action  for  the  summary  removal 
buried,  if  the  contents  be  a  corpse.  It  from  a  dwelling-house,  of  a  tenant  at 
is  contrary  to  decency,  and  shocking  to  will  who  has  the  right  to  retain  posses- 
humanitj'  to  hold  otherwise.  Guthrie  sion  thereof  until  removed  hy  due  pro- 
V.  Weaver,  i  Mo.  App.  136.  See  also  cess  of  law.  Smith  v.  Grant,  56  Me* 
Cemeteries,  vol.  3,  p.  52.  255;   McCormick  v»   Riewe,   14  Neb. 

Replevin  is  not  the  proper  remedy  to  509. 

obtain  possession  of  books  or  papers  The  purchaser  of  land  sold  on  execu- 

filed   in    a    public    office.    Mandamus  tion  may  maintain  an  action  of  waste, 

should    be    used.    LaGrange   v.  State  or  trover,  or  an  action  on  the  case  in 

Treasurer,  24  Mich.  468.  the  nature  of  waste,  against  the  execu- 

Where    timber    is    fraudulently  cut  tion  defendant  for  cutting  timber  dur- 

upon   lands,  and   made  into  saw -logs,  ing  the  time  he  remains  in  posaession 

the  government  may  replevy  such  saw-  subsequent  to  the  sale,  but  the  purchaser 

logs  even  when  they  have  reached  the  cannot  maintain  trespass  or  replevin  in 

boom.    Ely  v.  U.  S.,  4  Dill.  (U.  S.)  the  cepit  therefor.     Rich   r.  Baker,  3 

464.    See  U.  S.  V.  Cook,  19  Wall.  (U.  Den.  (N.  Y.)  79. 

S.)  591;   Schulenberg  v.  Harriman,  21  Where    machinery    attached    to    » 

Wall.  (U.  S.)  44.  building  by  the  bailee,  under  a  written 

As  to  replevin  for  a  meteoric  stone  contract  providing  that  the  bailor  is  to- 
by the  owner  of  the  land  on  which  it  have  the  right  to  immediate  possession 
fell,  see  24  Am.  L.  Review  471;  31  of  the  property,  on  default  by  the 
Cent.  L.  Jour.  154.  bailor    in    payment  of  rent,  |ind   the 

As   to  replevin  for  lost  papers,  see  bailor  shall  execute  a  bill  of  sale  on  the 

Lost  Papers,  vol.  13,  p.  1062.  payment  of  an  agreed  price,  before  the 

COiotea  In  Action. — By  choses  in  ac-  expiration  of  the  time  named  in   the 

tion,  as  used  in  the  text,  Is  meant  not  contract;  and  where,  from  the  manifest 

the  chose  itself  but  its  representative  or  intention  of  the  parties,  it  appears  that 

evidence:   as,  for  example,  a  promis-  the  machinery   was  not  to  become  a 

sory  note  which  is  the  evidence  of  the  part    of  the    realty,    replevin  by    the 

debt.  bailor  will  lie,  on  default  of  the  bailee 

Valne. — It  is  provided  in  some  of  the  to  pay  the  rent,  and  refusal  to  deliver 

States   that  property   to   be  replevied  up   the  propertv  on  demand.    Ott  v. 

must  be  equal  to  or  exceed  a  certain  Specbt  (Del.  id87),x2  Atl.  Rep.  731. 
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therefrom,  it  becomes  personalty  and  replevin  may  be  maintained 
therefor  so  long  as  it  is  not  permanently  annexed  to  other  realty,* 
and  there  is  no  adverse  possession  of  the  land,  from  which  the 
property  is  severed,  or  the  adverse  possessor  is  a  mere  trespasser.* 
Replevin  will  not  lie  for  money  unless  it  is  marked  or  designated 
in  such  a  manner  that  it  may  be  identified.*  And  the  same  is 
true  of  any  property  to  be  replevied.  The  plaintiff  must  identify 
the   specific   property   as  his  own.*      Property  worn   upon   the 

1.  Ogden  r.  Stock,  34111.432,85  Am.  they  quarried,  and,  toerether  with  the 

Dec.  332;  Davis  v.  Easlej,   13  III.  192;  lease,  sold  to  the  plaintiff.     Defendant 

Salter  v.  Sample,  71  111.  430;  Dorr  t'.  without    right,  but  in   collusion    with 

Dudderar.    88    111.    107;     Matzon     v.  plaintiffs  agent,  removed  the  stone.     It 

Griffin,  78  III.  477;  Harlan    v.  Harlan,  was   held   that  though  quarrying  the 

15  Pa.  St.    qo7;    53    Am.    Dec.    612;  stone  was  waste,  plaintiff  could  replevy 

Brewer    v.  Fleming,  51    Pa.     St.   102;  it.  if  his  possession  was  under  ^^na/fckr 

Cresson    v.   Stout,   17  Johns.   (N.  Y.)  claim  of  ownership.     Reynolds  v,  Hor- 

116;  8  Am.  Dec.  373;  Laflin  v.  Griffiths,  ton,  (Wash.  1891)  26  Pac,  Rep.  221. 

35  Barb.  (N.  Y.)  58;  Johnson  v.  El-  2.  Baker  v.    Campbell,  32   Mo.  App. 

wood,  53  N.  Y.4'?i;  Kimball  t'.  Lohmas,  ,  529;  Anderson  v,    Hapler,  34  III.  436; 

31    Cal.   154;     Huebschmann    xy.    Mc-  85  Am.  Dec.  318;  Rathbone    v.  Boyd, 

Henry,  29  Wis.  655.     See  Fixtures,  30  Kan.  485. 

vol    8,  p.  61,  and   note.     See    Hull   v.  The  law    will  not  permit  a   part>'  to 

Hull,  I  Idaho  361.  assert  his  title  to  land  in  the  action  of 

A  person  claiming  land  as  a  pre-emp-  replevin  against  an    adverse  possessor, 

tor  cannot  maintain  replevin  for  tim-  Anderson  t;.  Hapler,  34  III.  436;  85  Am. 

ber    cut   thereon,  before  his  right   has  Dec.  318. 

been  proved.     Bower  v.  Higbee,  9  Mo.  8.  Sager    v,    Blaine,  44    NY.  44s; 

259.  Hamilton  v.  Clark,  25    Mo.  App.  428; 

Where  growing  trees  belong  to  one  Skidmore  v.  Taylor,  29  Cal.  619. 

person,  and  the  land  to  another,  if  the  4.  McDaniel    r.    Allen,  99  N.   Car. 

owner  of  the  land  enter  upon  it  and  135;  Blakely  v,  Patrick,  67  N.  Car.  40; 

cut  the  trees,  the  owner  of  the  trees  Low  v.  Martin.  18  111.   286;  Stanley  tr. 

may    maintain    replevin    in    the  cepii  Robinson,    14   111.    App.    480;  Hart  v, 

against  him  therefor.     Warren  v.  Le-  Fitzgerald,  2  M'ass.  509;  3  Am.  Dec.  75; 

land,  2  Barb,  (N.  Y.)  613.  Scudder  v,  Worster,    11  Cush.  (Mass.) 

The  right  to  replevy  fixtures  detach-  579;  Buckley  v.  Buckley,  9Nev.  373; 
ed  is  an  incident  to  the  right  to  the  Kllsworthf.'^Henshall,  4  Greene  (Iowa) 
realty  and  the  plaintiff  must  show  that  417;  Stanchfield  v*  Palmer,  4  Greene 
he  was  in  the  actual  or  constructive  (Iowa)  23;  Phipps  v,  Taylor,  15  Ore- 
possession  of  the  land.  Johnson  v,  jjon  484 ;  Welch  xu  Smith,  45  Cal.  230; 
Elwood.  53  N.  Y.  431.  Dillingham  i-.  Smith,  30  Me.  370.     See 

A  frame  building  erected  upon  and  Accession,  vol.  x,  p.  58,  and  note, 

attached  to  the    realty,  and  used  as  a  If  the  confusion    were  caused  by  the 

tannery,   held  real  estate,   and  not  re-  wrongful  act  of  the  defendant,  the  plain- 

plevtable   though  there  was  an  agree-  tiff  could  maintain    replevin.     Stanley 

ment  for  the  sale  of  the  building  with-  v.  Robinson,  14  111.  App.  480;    Low  z*. 

out  the  land  which  gave  the  purchaser  Martin,  18  III.  286;  Gardner  v.   Dutch^ 

or  his  assigns  the   right  to  enter  upon  .9  Mass.  427.  See  also  Chattel  Mort- 

the  land,  to  sever  the  building  there-  gages,  vol.  3  p.   203.     See   dissenting* 

from,  and  remove  it  as  personal  prop-  note  of  editor  of  9    Mass.  43,  and  casea 

crty.    Eddy  v.  Hall,  5  Colo.  576.  cited.     Compare   Ames  r.  Mississippi 

The  owner  of  the  legal  title  to  unin-  Boom  Co.,  8  Minn.  467. 

closed  and  unimproved  land  is  in  con-  Where  a  storehouse    and  the   goods 

structive  possession,  and  may  maintain  therein  were  in  possession  of  the  sheriff 

replevin    for    timber    wrongfully     cut  by  virtue  of  a   writ  of   attachment,  and 

thereon.     Weeks    v»   Martin,  57    Hun  the  attachment  defendant  instituted  an 

(N.  Y.)  589.  action  of  replevin,  and    in  the  writ  an<ife 

A  company  after  leasing  land  dis-  petition  described  the  property  as  bein^ 

covered  building  stone  thereon,  which  ''a  certain  storehouse,    warehouse,  and 
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person  cannot  be  taken  by  writ  of  replevin,  even  though  worn  for 
the  sole  purpose  of  evading  the  writ.*  Property  not  in  existence 
at  the  time  the  writ  was  issued  cannot  be  made  the  subject  of  an 
action  of  replevin.*  A  person  may  bring  replevin  for  goods  sold 
him  if  they  have  been  identified,  although  he  has  not  received 
them  nor  ascertained  their  quantity,  provided  the  sale  is  com- 
pleted.* 

the  goods  therein   contained,  being  the  mackerel  is  senred,  with  the  assent  of 

store  in  Council  Bluffs  known  and  des-  the  defendant,  bjr  taking,  in   part,  two 

ignated  as  the  store  of  j^our  petitioner,"  half  barrels  as  equivalent  to  one  barrel, 

it  was    held  that   the  'description  was  the  defendant  cannot  afterwards  claim 

sufficiently  certain.    Ellsworth  v»  Hen-  a  return  thereof  on  the  ground  that  the 

shall,  4  Greene  (Iowa)  4x9.  officer  seized  property  not  described  in 

In  an    action  of   replevin,    the  com-  his  writ.    Gardner  v.  Lane,  9  Allen 

plaint,   affidavit,    and    order  indorsed,  (Mass.)  492;  85  Am.  Dec.  779. 

described  the    property  simply   as  400  !„  replevin,  where  the  property  has 

sheep.     Held,  that  the  sheriff  was  justi-  been  taken  by  the  sheriff  and  then  re- 

fied  in  seizing  the  property.    Lawrence  turned  to  the  defendant,  according  to 

V.  Coyne,  62  Cal.  124.  the  statute,  the  plaintiff,  on  proof  of  the 

Where  grain  belonging  to  different  unlawful   taking  and  detention  of  the 

owners  has  been  stored  in  a   mass  with  property  described   in   the  complaint, 

their  consent,  each  may  maintain   re-  and  of  its  value,  may  take  judgment  for 

plevin  for  his  share  subject  to  deduction  such  value,  with  damages  for  the  de- 

of  his  proportion  of  loss  or  waste  oc-  tention,  without  showing  the  identity 

currlng  to  it  while  so  stored.     Young  of  the  property   seized  by  the  sheriff 

v.  Miles,  20  Wis,  615,  /t?//owijf^  Kim-  with    that    taken   by    the     defendant, 

berly  t;.  Patchin,  19  N.   Y.  330;  Kauf-  Brewster  v,  Carmichael,  39  Wis.  456. 

man  v.  Schilling,  58  Mo.  218;  Hender-  in  a  complaint  in  replevin,  a  descrip- 

son  V.  Lauck,  21  Pa.  St.  359;  Suther-  tion  of  the  property  as  ''a  box  of  skins 

Und  V.  Carter,  52  Mich.  471.  and  furs  marked  J.  Windors,  Logans- 

In    Kimberly  v.   Patchin.  19   N.  Y.  port,  Indiana,**  is  a  sufficient  identifica- 

330,   the  court  by   Comstock,  J.,  said :  tion.     Minchrod  v.  Windoes,   29  Ind. 

^'Property  can  be  acquired  and  held  in  288 

':^^^'t&^:^.^''KSf^M  „»•.  Marh-n,  ..  D.^.6  Gray  (M„.., 

nature    are    sold    not   by    description  ^'3i  77  Am.  uec.  409. 

which  refers   to  and  disUnguishes  the  *•  Burr  v.  Daugherty,  21   Ark.  559; 

particular  thing,  but  in  quantities  which  Caldwell  v,   Fenwick,   2   Dana   (Ky.) 

are  ascertained  by  weight,  measure,  or  333;  Pettengill  v,  Merrill,  47  Me.  109. 

count,    the    constituent     parts    which  A  party  residing  abroad,  contracted 

make  up  the  mass  being  undistinguish-  w>th  a  manufacturer  in  Massachusetts 

able  from  each  other  by  any  physical  ^  ^a^e  some  machines   built,  which 

difference  in    size,  shape,   texture,  or  were    to  be  delivered  to  such  party's 

quality.    ...    In    respect    to    such  general    agent   in   Massachusette,    by 

things,  the  rule  above  mentioned  must  whom   they  were  to  be  received  and 

be  applied  according  to  the  nature  of  shipped  and  paid  for  out  of  funds  fur- 

the  subject."  nished  him  for  the  purpose.     A  part  of 

Where  plaintiffs  logs  had  been  mixed  the  machinery  was  accordingly  manu- 
with  those  of  defendant,  and  there  was  factured  and  delivered  to  the  agent, 
no  evidence  that  the  former  differed  in  and  the  whole  was  thereupon  paid  for 
description,  qualitv  or  value  from  the  ^y  him.  Held,  that  the  agent  did  not 
latter,  and  the  plaintiff  was  unable  to  thereby  acquire  any  such  property  in 
identify  his  own,  he  was  entiUed  to  re-  the  articles  not  delivered,  as  would  en- 
cover,  in  replevin,  a  quantity  of  logs,  title  him  to  maintain  an  action  of  re- 
out  of  the  common  mass,  equal  to  the  P^e^^"  therefor  against  the  manufac- 
quantity  owned  by  him.  Eldred  v.  turer.  Dixon  v.  Hancock,  4  Cush. 
Oconto  Co.,  33  Wis.  133.  (Mass.)  96. 

If  a  writ  commanding  the  officer  to  8.  Sandler  v.  Bresnaham,  53  Mich, 

replevy  a  certain  number  of  barrels  of  567. 
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8.  Property  Taken  in  Execution  or  by  Attachment. — At  common 
law,  property  in  the  custody  of  an  officer  was  said  to  be  in  cus- 
Jodia  legis^  and  if  it  were  taken  under  a  valid  legal  process,  could 
not  be  retaken  by  replevin.*  But  in  order  for  this  rule  to  apply 
the  property  must  have  been  taken  under  a  valid  process,  so  that 
if  the  law  under  which  the  first  process  was  issued  were  uncon- 
stitutional,' or  if  the  judgment  were  void,*  replevin  could  be 
maintained.  The  rule  now  is,  however,  in  most  of  the  States, 
that  an  action  of  replevin  maybe  maintained  against  an  officer 
for  goods  taken  by  him  in  execution,  by  any  person  having  prop- 
erty in  the  goods  other  than  the  defendant  in  execution  ;  ^  and 

1.  Smith  t».  Huntington,  3  N.  H.  76;  2.  Cooley  v,  Davis,  34  Iowa  128;  Ar- 

14  Am.  Dec.  331;  Ilsley  v,  Stubbs,  5  mel  v.  Lendrum,  47  fowa  535;  Sulli* 

Mass.  283;    Gardner  v,  CampbeU,  15  van  T^  Stephenson,  62  III.  290;   Cotter 

Johns.  (N.  Y.)  401;  Cooley  v.  Davis,  v.  Doty,  5  Ohio  344. 

34  Iowa  128;  Griffith  v.  Smith,  22  Wis.  8.  White  v.  Jones,  38  111.  165;  Camp- 

•646;    99    Am.   Dec.  90;    Goodrich    v,  l>ell  v.  Williams,  39  Iowa  646;  Beach  v, 

Fritz,  4  Ark.  525;  Buckley  r.  Buckley,  Botsford,     x    Doug.    (Mich.)     199;  40 

•9  Nev.  373;  Hogan  v,  Deuell,  24  Ark.  Am.  Dec.  45;  Adams  v,   Hubbard,  30 

216;    Powell    V,  Bradlee,  9  Gill    &  J.  Mich.  104. 

(Md.)    220;    Cromwell   v,  Owings,  7  Replevin  lies  for  property  seized  upon 

Har.  &  J.  (Md.)  55;  Tyson  v,  Bowden,  an  execution  issued  in  void  garnish- 
's Fla.  61 ;  3  Rob,  Pract.  477;  Baltimore,  men t  proceedings.  Iron  Cliffs  Co.  t/. 
'etc,  R.  Co.  V,  Hamilton,  16  Fed.  Rep.  Lahais,  52  Mich.  304. 

181.     See   Allen   v.  Staples,  6   Gray  No    judgment    had    been    rendered 

(Mass.)  491.  against  the  execution  defendant  at  the 

Contempt. — The  institution  of  an  ac-  time  of  the  commencement  of  an  action 

tion  of  replevin  by  a  defendant  in  exe-  of  replevin  for  the  recovery   of  prop- 

<cution       was      formerlv       considered  erty  alleged  to  have  been  wrongfully 

contempt  of  court.    Philips  v.  Harriss,  taken  under  an  execution  issued  by  a 

3  J.J.  Marsh.  (Kv.)   122;  Cromwell   v.  justice  of  the  peace.    Heid^   that    the 

'Owings,  7  Har.  s  J.  (Md.)  55;  Fries  v»  subsequent  entry  of  judgment  would  not 

Porch,  49  Iowa  351.  have  a  retrospective  operation,  by  which 

Goods  released  upon  a  replevy  bond  the  right  of  possession  would  accrue 

•are  still  in  custodia  legis.    McICinney  under  the  levy.    Campbell  v.  Williams, 

V.  Purcell,  28  Kan.  446.  39  Iowa  646.    See  also  Balm  v.  Nunn, 

Property    replevied    by   the    sheriff*,  03  Iowa  641. 

and  delivered  to  the  plaintiff",  who  had  4.  Gross  t/.  Bogard,    18    Kan.    288; 

'thereupon    given   the  usual   bond    re-  Reiley  v,  Haynes,  38  Kan.  259 ;  Stone 

S[uired  in  such  case,  is  not  in  custodia  v.  Bird,  x6  Kan.  488;  Thompson  v.  But- 
e^'s,  and  may  be  replevied  from  such  ton,  14  Johns.  (N.  Y.)  84;  Dunham  v. 
possession.     Hogan  v.  Deuel  1,  24  Ark.  Wyckoff,   3  Wend.    (N.    Y.)   281;  20 
ai6.  Am.  Dec.  695;    Clark  v.  Skinner,  20 
The  levy  of  an  execution  upon  mort-  Johns.  (N.  Y,)  46^;  11  Am.  Dec.  30a; 
gaged  personal   property,   whether  in  Hall  v.  Tuttle,  2  Wend.   (N.  Y.)  475; 
the  possession  of  mortgagor  or  mort-  Crittenden  v,  Lingle,  14  Ohio  St.   102; 
gagee,  is  lawful,  and  the  declaration  of  84  Am.  Dec.  370;  2  Greenleaf  on   Ev., 
the  officer  that  he  .intends  to  sell  the  i  560;  3  Rob.  Pract.  477,  etseq,;  Faddis 
-absolute  estate  in  the  property  does  not  v.  Woollomes,  10  Kan.  56;   Dickson  v, 
render  the  taking  unlawful  and  author-  Randal,  19  Kan.  2x2;  Going  v.  Orns,  8 
ize  the  mortgagee  to  prosecute  an  ac-  Kan.  85 ;  Hoisington  v.  Armstrong,  2a 
tion  of  replevin.     Squires  v.  Smith,  xo  Kan.  ixo;   Wilton  Town  Co.  v,  Hum- 
B.  Mon.  (Ky.)  33;  M'Isaacs  v.  Hobbs,  phrey,  15  Kan.   77a;   Missouri    River, 
-8  Dana  (Ky.)  260.  etc.,R.  Co.  v.  Wheaton,  7    Kan.  232; 
A  party  who  justifies  in  an  action  of  Rankine  v,  Greer,  38  Kan.  343;  Hansel- 
replevin,  under  execution  process,  must  man  v,  Kegel,  60  Mich.  540;  Tandler 
•show  the  judgment,  execution,  and  levy.  t/.  Saunders,  56  Mich.  X42;  Samuel  v, 
Tniitt  V.  Revill,  4  Harr.  (Del.)  71.  Agnew,  80  III.  553;  Wetsel  v.  Mayers, 
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1   rn.  ^97;  Philips  v,  Harriss,  3  J,  J.  session  was  illegal.     Montj  v.   Arnc- 

Nlarsh.  (Kv.)   122;   Bouldin  r.  Alexan-  8011,2510^-8383. 

ilcr.7  T.  B.'Mon.  (Ky.;  424;  Reynoldsi'.  In   an   action  of  replevin   against  a 

Bailee,  2  B.  Mon.  (Ky.)  18;   Musgrave  constable,  the    defendant    may    prove- 

7'.  Hall,  40  Me.  498;  Richards  r.   Kirk-  that  he  holds  the  property  as  a  consta- 

patrick,    53    Cal.    433;    Carpenter    v,  ble  by  virtue  of  a  levy  made  thereon  by 

Innes   (Colo.    1S91),  26  Pac.  Rep.  140;  him  under  an  execution  in  his  hands 

Dcarmon     v.      Blackburn,     i     Sneed  issued  on  a  judgment   against   a   third 

(TiMui.)  390;  60   Am,   Dec.    160.     See  person,  and  that  the  property  is  owm  d 

KxEcuTioNs,  vol.  7.  p.  152,  n.  I.  by  th«  plaintiff  and  such  third  perMKi 

AnjjoU  v.  Keith,  24  Vt!  371;  Perry  t;.  jointly   as   partners;    and   under    sucit 

Richardson,  9  Gray  (Mass.)  216;  Ilsley  facts    the     plaintiff    cannot     recover. 

V.  Stubbs,  5  Mass.  2S0;  Smith  v,  Mont-  Branch  r.  Wiseman,  51  Ind.  i. 

gomery,  5  iowa  370;   Gimble   v.   Ack-  After  judgment  in  replevin,  a  defend - 

lex,  12'  Iowa  27;   Miller    v.    Bryan,  3  ant  in  execution  cannot  sue  out  another 

Iowa  58;  Seaton   v.   Higgins,  50   Iowa  writ  of  replevin  to  prevent  the  execu- 

305;  Ramsden  v.  Wilson,  49  Iowa  2x1;  tion  of  the  writ  against  himself  and 

Crawford  v.  Burton,  6  Iowa  476;   Pra-  procure  a  restoration  of  the  property^ 

ther  V.  Parker,  24  Iowa  26;   Presnall  v,  Tyson  v.  Bowden,  8  Fla.  61. 

Herbert,  34  Iowa   539;    Allen  v,    Mc-  In  Connecticut  it  is  held  that  the  ac- 

Calla,  25  Iowa  464;  95  Am.   Dec.   56;  tion  should  be  against  the  creditor  at 

Chinn  v.  Russell,  2  Blackf.  (Ind.)  172;  whose  suit  the  property  is  taken.    Me- 

Schenck  x\  Long,  67  Ind.   579;   Louis-  Donald    v.    Holmes,    45    Conn.    157; 

ville,  etc..    Canal    Co.    v,    Holbom,  2  Bowen    v,   Hutchins,    18    Conn.    550; 

Blackf.  (Ind.;  267;  Louthain  v,  Fitzer,  Hathaway  v.  St.  John,  20  Conn.  343. 

78  Ind.  449;  Bnien  V.  Ogden,  it    N.J.  See   Hilton  v,  Osgood,  49  Conn,  iio^ 

L.  370;  20  Am.  Dec.  593;   Yarborough  decided    under  the    statutes    of    1875^ 

V,  Harper,  25   Miss.  112;   Gallagher  v.  which  allow  the  action  to  be  brought 

Bishop,  15  Wis.  276;  Whitney  v.  S wen-  against  the  officer.     See    Howard    v. 

sen,  43  Minn.  337;  Jones  v.  Ward,  77  N.  Crandall,  39  Conn.  213 ;  Smith  r».  Lyon,. 

OdiT,  337.     See  also  Com.  v.  Kennard,  8  44  Conn.  175;  Tripp  v.  Leland,  42  Vt^ 

Pick.  (Mass.)  133;  Hadley  v.  Hadley,  487. 

82  Ind.  75;  Monaghan  x\  Longfellow,  The  plaintiff  in   an  attachment  is  a 

82  Me.  419.  proper  party  defendant  in  an  action  of 

Where  property    exempt    from  at-  replevin  to  try  the  right  of  property 

tachment  is  attached  as  the  property  of  levied  upon  under  the  attachment  writ 

A  and  replevied  by  B  as  his  property,  where  he  had  assumed  control  of  the 

and  the  officer  defends  the  suit  of  B  writ  and  directed  the  officer  as  to  ita 

successful ly  by  showing  that  the  prop-  execution.      Firestone  v.   Mishler,    iS> 

erty  belonged  to  A  and  thereupon  re-  Ind.  437. 

ceives  the  value  of  it  of  B,  instead  of  In  Vermont,  it  is  held  that  a  writ  of 

the  property  replevied,  such  officer  can-  replevin  to  replevy  property  attached^ 

not,  in  an  action  against  him  by  A  for  issued  to  and  served  by  a  constable  ia 

the  same  property,  deny  his  title  there-  void.     Ralston  v.  Strong,  Brayt.  (Vt> 

to.    Foss  V,  Stewart,  14  Me.  312.  216. 

In  Judd  V.  Fox,  9  Cow.  (N.  Y.)   259,  Replevin  will  lie  against  an  officer 

it  is  held  that  replevin  will  not  He  for  who  has  attached  partnership  property 

property  of  the  plaintiff,  if  at  the  time  on  a  writ  against  one  partner.    Fay   v. 

it  was  taken  in  execution  it  was  in  the  Duggan,  135  Mass.  242. 

possession  of  the  defendant  in   execu-  Both   partners  should   be  joined  in 

tion.  such  action.  Fay  v.  Duggan,  135  Mass. 

The  owner  of  property   which   has  242. 

been  seized  in  execution   to  satisfy  a  The  owner  of  personal  property  left 

judgment  against  a   third   party   may  in  the  possession  of  a  third  person,  and 

maintain  an  action  of  replevin  against  which  has  been  taken  from  the  posses- 

the  officer,  notwithstanding  the  prop-  sion  of  such  third  person  by  writ  of  re- 

erty  at  the  time  of  the  commencement  plevin,  may   by   his  own    act    regain 

of   the  action  is  in   the  hands  of  his  possession  of  the  property.      Spencer 

bailee.     Ralston  v.  Black,  15  Iowa  47.  t).   M'Gowen,  13   Wend.  (N.  Y.)  256. 

Replevin  may  be  maintained   for  in*  See  Merritt  t;.  Miller,  13  Vt.  416. 
toxicating  liquor  taken  from  the  pos-  In  Wisconsin  an  officer  having  an  ex- 
session  of  A  by  virtue  of  an  execution  ecution  valid  upon  its  face,  is  not  bound 
issued  against  B,  even  though  A's  pos-  to  inquire  whether  the  judgment  waa 
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it  may  also  be  replevied  by  the  owner  from  the  vendee  at  the 
execution  sale ;  ^  but  the  defendant  cannot  maintain  it,^  neither 

properljr  ^ven  or  whether  the  magis-  Hill  (N.  Y.)  576;  Thompson  f.  But- 
trate  had  jurisdiction.  Grace  v.  Mitch-  ton,  14  Johns.  (N.  Y.)  84;  Gardner  v. 
ell,  31  Wis.  533;  IX  Am.  Rep.  613.  Campbell,  15  Johns.  (N.  Y.)  401;. 
A  stranger  to  the  lien  suit  cannot  re-  Morris  v,  De  Witt,  5  Wend.  (N.  Y.) 
plevin  products  held  by  an  officer,  71 ;  2  Greenl.  on  Ev.,  ^  560 ;  3  Rob. 
upon  a  writ  under  the  Misshsippi  Pract  477,  et  seq.;  Gist  r.  Cole,  2  Nott,. 
agricultural  Hen  law  of  1876,  even  &  M.  (S.  Car.)  456;  xo  Am.  Dec.  616; 
though  the  writ  names  no  defendant,  .Hawk  v,  Lepple,  51  N.  J.  L.  208;  Mus- 
nor  contains  any  personal  summons,  grave  v.  Hall,  40  Me.  498 ;  McGlothlin 
Dogan  V.  Bloodworth,  56  Miss.  419.  v.  Madden,  16  Kan.  466;  Westenber- 
A,  being  in  the  lawful  possession  of  gerr.Wheaton,8  Kan.  169;  Hoisington 
crops  grown  on  the  land  of  his  children,  v.  Armstrong,  22  Kan.  110;  Funk  v. 
as  their  custodian,  could  replevin  them  Israel,  5  Iowa  438;  Weir  t\  Allen,  47 
in  his  own  name,  without  joining  the  Iowa  482 ;  Fries  ?•.  Porch,  49  Iowa 
children,  from  an  officer  who  had  seized  351 ;  Clay  7'.  Caperton,  i  T.  B.  Mon. 
them  on  execution  against  him.  Rose  (Ky.)  xo;  15  Am.  Dec.  77.  See  Squires 
V,  Eaton,  77  Mich.  247.  z'.  Smith,  10  B.  Mon.  (Ky.)  33;  Boul- 
Nebraska — In  an  action  of  replevin  din  x\  Alexander,  7  T.  B.  Mon.  (Ky.) 
against  the  sheriff  by  a  third  party  and  424;  Morgan  t\  Craig,  Hard.  (Ky.) 
stranger  to  the  execution,  who  had  the  108;  Angel  v,  Keith,  24  Vt.  371; 
goods  in  his  possession  at  the  time  of  Ilsley  x*.  Stubbs,  5  Mass.  280 ;  Al- 
the  levy  by  the  sheriff,  and  where  the  len  v.  Staples,  6  Gray  (Mass.)  491; 
sheriff  justifies  under  such  execution  in  Perry  t\  Richardson,  9  Gray  (Mass.) 
order  to  maintain  his  possession,  he  2x6;  McCoy  v.  Reck,  50  Ind.  283; 
must  show  by  competent  proof  his  au-  Dowell  v.  Richardson,  10  Ind.  573; 
thority  for  such  seizure.  In  case  he  Chinn  f.  Russell,  2  Blackf.  (Ind.)  172. 
fails  to  do  BO,  the  plaintiff  in  the  action  Mew  Hampalilre. — The  rule  in  Nctv 
will  be  entitled  to  judgment  for  the  Hampshire  is  that  goods  in  the  cus- 
possession  of  the  goods,  and  his  tody  of  an  officer  taken  from  the  pos- 
damages.  Schars  v,  Bamd,  27  Neb.  session  of  the  judgment  debtor,  can 
94;  Williams  r.  Eikenberry,  25  Neb.  never  be  replevied.  Mitchell  v.  Rob- 
721.  *  erts,  50  N.  H.  4S6;  Kellogg  v.  Church- 
In  replevin  against  a  sheriff,  for  cat-  hill,  2  N.  H.  412;  Smith  v.  Hunting- 
tie,  defendant  alleged  that  they  were  ton,  3  N.  H.  76;  X4  Am.  Dec.  337 
the  property  of  C,  and  were  seized  on  (which  holds  that  replevin  can  in  no 
execution  against  him.  The  plaintiff  case  be  maintained  for  goods  taken  in 
and  C  testified  that  C*s  sole  interest  execution  by  an  officer) ;  Melcher  v.. 
therein  was  as  plaintifTs  agent.  There  Lamprey,  20  N.  H.  403;  Sanborn  v. 
was  evidence  for  the  de^ndant,  that  Leavitt,  43  N.  H.  473;  Kittredge  v. 
some  time  after  the  execution  issued,  Holt,  55  N.  H.  62x;Carkin  v.  Babbitt, 
plaintiff  purchased  one  of  the  cattle  not  58  N.  H.  579;  State  v.  Barrels  of' 
sold  under  the  execution,  from  a  man  Liquor,  47  N.  H.  369. 
in  whose  charge  it  had  been  left;  and  Estoppel. — Where  the  plaintiff  in  re- 
that  C  sold  one  of  the  cattle,  but  it  was  plevin  has  possession  of  property 
shown  that  he  accounted  to  the  plain-  which  he  points  out  to  an  officer  as 
tiff  for  the  proceeds.  The  evidence  the  property  of  a  defendant  in  execu- 
was  held  insufficient  to  support  a  ver-  tion,  and  the  officer  levies  on  it  as 
diet  for  defendant.  Cosgrove  v,  Koh*  such,  the  plaintiff  is  estopped  from 
ler,  45  Minn.  148.  maintaining  replevin  for  the  property. 

1.  Shearicki;.Huber,6  Binn.  (Pa.)  2;  Hardin  r.  Joice,  2X  Kan.  3x8;  Colwell 
2  Browne  (Pa.)  160;  Ward  v.  Taylor,  i  v.  Brower,  75  111.  516. 

Pa.  St.  238;  Coombs  xk  Gorden,  59  Me.  Arkansas. — In  yirytrrif.vaj  the  doctrine 

IX I ;   Dodd  v.  McCraw,  8  Ark.  83;   46  is  that  replevin  will  not  lie  in  any  case 

Am.  Dec.  30X.  for  goods  in   the   hands  of  an  officer.. 

2.  Dunham  v.  Wyckhoff,  3  Wend,  Goodrich  r.  Fritz,  4  Ark.  525;  Spring- 
(N.  Y.)  280;  20  Am.  Dec.  695;  Clark  x\  Bourland,  ix  Ark.  658;  54  Am.  Dec 
V.  Skinner,  20  Johns.  (N.  Y.)  465;  11  243;  Hogan  v.  Deuell,  24  Ark.  216; 
Am.  Dec.  302;  Hall  v.  Tuttle,  2  Wend.  Hershy  xk  Clarksville  Institute,  15 
(N.  Y.)  475 ;  Sharp  v,  Whittenhall,  3  Ark.  13a 
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can  it  be  maintained  by  a  stranger  who  has  no  property  in  the 
goods,  even  though  the  levy  were  illegal.*     It  may  be  maintained, 

however,  by  the  defendant  in  execution  to  recover  property, 
exempt  under  the  poor  laws,  which  has  been  taken  in  execution,* 

BxecnUon    Sale. — Replevin    may  be  the  goods.     Gardner  v.  Campbell,  15 

brought  for  property  which  has  been  Johns.  (N.  Y.)  40Z. 

sold  under  an  execution  against  a  de*  An   action  of  replevin  of   personal 

fendant,  not  the  owner  of  the  property,  propertj'  cannot  be  maintained  by  a 

by  the  real  owner.     Hicks  v.  Britt,  21  mortgagor  against  a  sheriff  who   has 

Ark.  422;  Coombs  v.  Gorden,  59  Me.  levied  on  the  property  by  direction  of 

III ;  Crittenden  v,  Lingle,  14  Ohio  St.  the     mortgagee     upon    an    execution 

182;  84  Am.  Dec.  370.  against  both  him  and  the  mortgagor. 

In  Maryland  it  is  held  that  goods  Talbot  v.  DeForest,  3  Greene  (Iowa) 

taken  in  execution  cannot  be  replevied  586. 

out  of  the  officer's  hands,  either  by  the  An  execution  which  recites  a  judg- 
defendant  in  execution  or  by  a  third  ment  only  against  B,  and  is  issued  upon 
party  whose  goods  have  been  taken,  a  judgment  only  against  B,  is  no  pro- 
Cromwell  XK  Owing^,  7  Har.  &  T.  (Md.)  tection  to  an  officer  in  levying  upon  the 
55;  Powell  7'.  Bradlee,  9  Gill  &  ].  property  of  A«  although  it  commands 
(Md.)  220.  See  Recside  v,  Fischer,  2  him  to  seize  the  property  of  A.  Wil- 
Har.  &  G.  (Md.)  320.  ton  Town  Co.  v,  Humphrey,  15  Kan. 

Pennsylvania. — A    similar    doctrine  372. 

prevails    in   Pennsylvania,    Gloss  v.  Replevin  lies  for  the  property  of  the 

Black,  91  Pa.  St.  410.  plaintiff,  taken  under  a  warrant  issued 

MlaBlatippl. — The     Code    of    Mis-  by  a  court-martial.      Mills  f.  Martin, 

sissi^^i  provides    that    replevin    shall  19  Johns.  (N.  Y.)  7. 

not     be     brought  for    goods     in    the  where   personal   property  has  been 

hands    of    an     officer    under    execu-  seized   by  virtue  of  an  execution  duly 

tion    or    attachment,     when     a     rem-  Issued  against  the  plaintiff  in  replevin, 

«dy  is  given  to  claim  the  property  in  he  cannot  maintain  his  action  to  take 

aome  mode  prescribed   by   law.     Afis-  the  property  from  the  possession  of  the 

jissippi  Rev.  Code,  §  2633;   Paine  t*.  officer  upon  the  mere   allegation   that 

Hall  Safe,    etc.,    Co.,    64    Miss.    175;  the  judgment  has  been  satisfied.   Armel 

Clark  V.  Clinton,  61  Miss.  337;  Bern-  v,  Lendrum,  47  Iowa  53^. 

heimer  v.  Martin,  66  Miss.  ^6.  OAclal  Character. — To  sustain  a  judg- 

This  section  only  applies  to  the  prop-  ment  in  replevin  in  favor  of  an  officer 

«rty  in  the  hands  ot  an  officer.    It  has  who  claims  the  right  of  possession  by 

no    application    to    a  controversy   be-  virtue    of   a  seizure  under  a  judicial 

tween  private  individuals,  even  though  process,  the  proof  must  show  his  official 

the  defendant  claims   as   a  purchaser  character,    and    the    proceedings    and 

under  a  sale  made  bv  the  officer.  Armi-  process    under    which    he    acted    and 

«tead  V.   Bernard,  62  Miss.    x8o.     See  claims  possession.     Arn  7'.  Parker,  ^9 

Ward  v.   Taylor,  i  Pa.   St.  238;  Tal-  Kan.  338. 

madge  v,  Scudder,  38  Pa.  St.  517.  Where    a    judgment     debtor    is    in 

In  Wisconsin  the  doctrine  is  that  possession  of  the  property  as  guardian 
goods  in  the  custody  of  an  officer  can-  or  trustee  he  may  maintain  replevin  for 
not  be  taken  in  replevin.  Watkins  v,  the  property  levied  upon  in  hi«  posses- 
Page,  2  Wis.  92;  Weinberg  r.  Con-  sion  by  virtue  of  an  execution  against 
over,  4  Wis.  803;  Griffith  v.  Smith,  22  him,  for  the  benefit  of  his  ward  or  cestui 
Wis.  646;  99  Am.  Dec.  90;  Battis  v,  que  trust.  Rose  v,  Eaton,  77  Mich. 
Hamlin,  22  Wis.  669;  Union  Lumber-  247. 

ing  Co.  V.  Tronson.  3r)  Wis.  126;  Ger-  1.  Wheeler  r.  Dixon,  51  Miss.  550. 

bcr  V.  Ackley,  37  Wis.43;  19  Am.  Rep.  2.  Wilson    v.     McQueen,    i     Head 

751;    Power  *T».  Kindchi,  58  Wis.  539;  (Tenn.)  17;  Westenberger  v.  Wheaton, 

46  Am.  Rep.  652.  8  Kan.    169;  Watson  v.   Jackson,    24 

Replevin  will  not  lie  against  an  offi-  Kan.  442;  Wilson  v.  Stripe,  4  Greene 

cer  who,  having  levied  upon  and  taken  (Iowa)  551;  61  Am.  Dec.    138;  Douch 

goods  in  execution,  receives  from  the  v,  Rahner,  61  Ind.  64;  Hartlep  v.  Cole, 

defendant  the  amount  due  on  the  exe-  101  Ind.  458;  McCoy  v.  Reck,  50  Ind. 

ctttioni  and  then  refuses  to  redeliver  283;  Miller  cr.  Hudson,  114  Ind.  550; 
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Louisville,  etc.,  R.  Co.  t'.    Payne,  103  he  cannot  recover  them  or  escape  judj;:- 

Ind.    183;    Keyser     r.    Waterbury,    7  ment  for  the  amount  called   tor  by  llic 

l}arb.    (N,    Y.)   650;    VVallinj^sford  v.  execution,  on   the  ground  that  the  cor. - 

Bennett,  i  Mackey  (D.  C.)  303.     Com-  stable  has  neglected  to  make  aninvcn- 

pare   Reynolds  v,   Sallee,   2    B.  Mon.  tory.     Ferguson  v.  Washer,  49    Mich- 

(Ky.)  18;  Saifell  r.  Wash,   4   B.  Mon.  390. 

(Ky.)92;  Cromwell  r.  Owings,  7  Har.         Until  an   inventory  is  filed  and  a!» 

&    J.    (Md.)    55.     See  McGlothlin   r.  appraisement  and  a  selection  are  made, 

Msdden,  16  Kan.  466.  replevin  cannot  be  maintained  against 

The  bailee  or  agent  of  an   owner  of  an  oflficer  for  property  which   he  has- 

property  cannot  maintain  an   action  of  levied  upon    and   which  is  claimed  as 

replevin  for  the  owner's   goods  on  the  exempt  under  §  521  of  the  civil  code  of 

ground   that   the   property*    is  exempt,  Nebraska,     Mann  xk  Wilton,  21   Neb. 

when  such  goods  have   been  taken  in  541. 

execution.    Mickles  v.  Tousley,  i  Cow.         An  officer  who  has  seized  property- 

(X.  Y.)  114.  by  virtue  of  an  execution  against  a  per- 

Neither  can  a  third  person  take  ad-  son,   cannot  question    the    truth    of  a 

vantage  of  the   fact  that   the  property'  proper    schedule,    duly    verified,    pre- 

levied  upon  is  exempt.     Earl  v.  Camp,  sented  to  him  by  the  debtor  in  demand^ 

16  Wend.  (N.  Y.)  562.  ing  that  such  property  be  exempted  ac- 

In  replevin  for  property  taken  in  ex-  cording  to  law.     Douch  v,  Rahner,  6r 

ccution  and  claimed  by  the   plaintiff  as  Ind.  64. 

exempt,  it  is  not  necessary  specifically        PrlYilege  .Confined  to  Residents. — ^The 

to  set  out  the  character  of  the  property  privilege  of  replevying    property,   ex- 

in  the  declaration  so  as  to  show  the  ex-  empt  under  the   poor  laws,  which  has. 

emption.     The  exemption  may  be  tried  been  taken  in   execution,  is  confined  to 

under  the  general   form  of  declaration  residents  of  the  State.     Newell  r.  Hay - 

furnished    by    the    statute.      Elliott  v.  den,  8  Iowa  140;  Donnelly  v.  Wheeler,. 

Whitmore,  5  Mich.  532.  34  Ark.  iii. 

Where    property    which    is    exempt         In  an  action  of  replevin  for  property 

from  execution  to  a  specified  amount  or  claimed  as  exempt  from  execuiion  im- 

value,  is  levied  upon,  the  oflScer  in  or-  der  the   Michigan  statute,  the  qucstiork 

der  to  protect  himself  from    the  conse-  of  the  occupation  of  the   plaintiff  vc- 

qucnces  of  an  action  for  taking  it,  must  lates  only   to  the  time  of,  and  previous, 

cause  an   inventory    and   appraisement  to.  the   taking;   and  his  occupation  at 

of  the  whole  of  such  property   belong-  any    subsequent    time   .is    immaterial, 

ing  to  the  debtor  to  be    made,   and  the  O'Donnell  v.  Segar,  25  Mich.  36S. 
amount  exempt   to   be   set  out  to  the         Under  the     Michigan    statutes,   the 

debtor.     Elliott  v.  Whitmore,  5  Mich,  tools  of  a    dentist   come    within    the 

532.     See   also    Douch    v,  Rahner,  61  meaning  of   '^mechanical    tools,*'   and 

Ind.  64.  are   therefore  exempt   from  execution,. 

Where  a  statute  exempts  a  specified  and  may  be   replevied  from  an  officer 

amount  of  a  designated  class  or  species  who  takes  them  in  execution.     Maxoa 

of  property,  the  sheriff  may  levy  upon  v.  Perrott,  17  Mich.  332;  97  Am.  Dec. 

the  whole  property  of  that  class  or  spe-  191. 

cies,  and  he  cannot  be  sued  in  replevin,         A  defendant  in  execution  prosecuting 

before  an  appraisement,  a   selection  by  replevin  against  an  officer  to  regain  the 

the   owner   of  articles  to  the  specified  possession    of    his    only    work    beast, 

amount,  and  a  demand  for  the  articles  though  he  succeed,   has   no    right    to 

80    selected.       TuUis    v.    Orthwein,  ^  judgment     for     damages    and     costs. 

Minn.    377.     See    Lynd   v.   Picket.    7  Saffell  v.  Wash,  4  B.  Mon.  (Ky.)  92. 
Minn.  184;  82  Am.  Dec.  79;  Howland         A   horse   exempted   under    Georgia' 

r*.  Fuller,  8  Minn.  57.  Code,  §  2040,  is   for  the  wife  and  chil- 

In  an  action  of  replevin  to  recover  dren  as  well  as  for  the  head  of  the 
property  levied  on,  it  being  claimed  family.  Where,  therefore,  possession 
that  it  was  exempt  from*  execution,  the  has  been  tortiously  obtained  from  him,, 
burden  is  on  the  plaintiff  to  show  they  may  proceed  by  possessory  war- 
that  it  was  exempt.  Thompson  v.  rant  to  recover  the  horse.  Tucker  v. 
Ross,  87  Ind.  156.  Edwards,  71  Ga.  602. 

If  one  who  brings  replevin  against  a        Where  exempt  property  is  attached, 

constable  for  goods  taken  on  an  execu-  the  owner  does  not  forfeit  his  right  ta 

tion  against  him,  is  not  in  a  situation  to  it,  nor  estop  himself  from   recovering 

claim  that  they  are  exempt  from  levy,  by  replevin,  merely  because  he  falls  ta 
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but  the  plaintiff  in  replevin  must  claim  the  property  as  exempt 
at  or  before  the  sale  under  the  execution.*  If  the  officer  has 
parted  with  the  property  by  sale,  under  a  valid  order  after  judg- 
ment rendered,  he  is  not  a  proper  party  to  an  action  of  replevin 
for  the  property.*  Property  which  has  been  attached  may  also 
be  taken  from  the  hands  of  the  officer  by  writ  of  replevin  by  any 
person  entitled  thereto,  save  the  attachment  debtor^  or  the  plain* 
tiff  in  attachment.*  Property  ^hich  is  alleged  to  have  been 
stolen  and  which  is  held  under  orders  of  the  court  pending  the 
trial  of  the  accused  person,  cannot  be  replevied  by  the  owner.* 
*  Where  property  has  been  replevied  from  an  officer  who  held  it 
by  virtue  of  an  execution,  it  has  been  held  that  the  lien  of  the 
execution  revived  upon  the  death  of  the  plaintiff  in  the  action  of 

move  for  a  dissolution  of  attachment  or  recovered  in  replevin  by  a  third  person 

a  release  of  the  property.    WiUon  v,  claiming     the     right   of    possesaion. 

Stripe,  4  Greene  (Iowa)  551;  61  Am,  Butts?;.  Woods,  4  N.  Mex.  187. 
Dec.  138.  When  personal  chattels  have  been 

1.'  Russell  V.  Dean,  30   Hun  (N.  Y.)  seized  under  an  attachment  for  rent, 

242;    Twinam  v.  Swart,  4  Lans.   (N.  the    remedy   for   one    claiming    title 

Y.)  263.  thereto    is  the  replevin   provided   by 

2.  Nioses  V.  Morris,  20  Kan.  208.  ^  1631  of  the  Code  of  1S7K  and  not  the 

8.  Hopkins  r.  Drake.  44  Miss.  6x9;  ordinary  action  of  replevin  -provided 

Samuel  t-.  Agnew,  80  111.  5^3;    Ilawk  by  code  1871,  ch.  16.  Kendrick  v,  Wat- 

r.  Lepple,  51  N.  J.  L.  208;  Caldwell  V.  kins,    54  Miss.   495.      See   Maxej    z\ 

Arnold,  8  Minn.  265;  Keyser  r.  Water-  White,  53 Miss. 80. 

bury,  7   Barb.   (N.  Y.)  650;   Willis  v.        It  is  a  good  defense  to  an  action    for 

Reinhardt,  52   Ark.   128;   Wangler  v,  the  recovery  of  the  possession  of  per- 

Franklin,  70  Mo.  659;  Seaton  7\   Hig-  sonal  property,  that  it  has  been  taken 

^ns,  50  Iowa  305 ;  Lewis  v.  Birdsey,  19  by  the  defendant,  by  virtue  of  a  writ  of 

Oregon  164.    See  Laughlin  v.  Thomp-  attachment   in  his    hands    as    sheriff 

«on.  yd  Cal.  287.  against  the  property  of  a  person  not  a 

Wliere     goods    under     attachment  party,    who    is    the  owner.    Wiler  t». 

were  assigned  by  the  owner,  and  were  Manley,  51  Ind.  169. 
then  again  attached  by  the  same  offi-        4.  Vanneter  i>,  Grossman,  39   Mich, 

•cer,  it  was  held  that  the  delivery  of  610.  See  also  Vanneter  v.  Grossman,  4a 

the  instrument  of  assignment    was  a  Mich.  465.     Compare  Anchor  Milling 

sufficient  delivery  of  the  goods,  and  Go.  v.  Walsh,  20  Mo.  App.  109. 
that    the    assignee   having    paid    the        5.  Simpson    xk  St.    John,  93  N.    Y. 

claim  of  the  first  attaching  creditor,  363.  See  also  Weller  v,    Ely,  45  Gonn. 

might  maintain  replevin  for  the  goods  547. 

against  the  officer,  upon  giving  him        In  Simpson  v.  St.  John,  93  N.  Y.  363, 

notice    and    demanding      possession,  the  court  by   Finch,  J.,  said:     "Very 

Whipple   V,  Thayer,  z6  Pick.   (Mass.)  often  the  production  and  identification 

25 ;  26  Am.  Dec.  626.  of  the  stolen   articles    are  essential    to 

A  mortgagee  of  goods  who  has  been  the    conviction  of  the  thief,  and  if  by 

summoned  as  trustee  on  a  writ  against  claim  of  title  they  could  be    taken  from 

the  mortgagor,  under  the  Massachu-  the  possession  of  the  criminal  court  be- 

setts  Gen.  Sts.,  ch.  123,  ^^  67-71,  cannot  fore  trial  of  the  offender,  it  would  al- 

replevy  them  from  the  attaching  offi-  ways  be  possible  for  him  to  put  out  of 

•cer  during  the  continuance  of  the  at-  the  way  evidence  necessary  to  his  con- 

tachment.     Furber  v.   Dearborn,   107  viction.    .    .    *.    The    proceedings  for 

Mass.  122.  the  claim  and  delivery  of  personal  prop* 

Under  New  Mexico  Gomp.  Laws,  erty  were  not  intended  to  repeal  or 
1884,  §  I975t  providing  that  **no  cross-  render  nugatory  the  police  power  of 
replevin,  or  replevin  for  property  in  retention  for  purposes  of  public  justice, 
the  hands  of  an  officer,  shall  be  and  the  owner's  right  of  possession  can- 
brought,'*  property  seized  by  an  officer  not  be  enforced  while  the  circumstaxicea 
binder   attachment  process  cannot  be  justify  such  retention." 
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replevin,  and  that  the  sheriff  was  at  liberty  to  retake  the  property 
and  sell  it  by  virtue  of  his  former  levy.* 

3.  Property  Seized  For  Taxes. — In  the  case  of  property  seized 
for  a  tax,  the  courts  have  gone  further  to  uphold  and  protect  the 
seizure  than  in  any  other.*  The  reason  for  this  has  been  partly 
because  of  legislative  enactments,  which,  in  some  States,  have 
required  the  plaintiff  in  his  affidavit  for  replevin,  to  swear  that 
the  property  was  not  taken  for  any  fine,  tax,  or  amercement,*  and 
partly  for  reasons  growing  out  of  the  fact  that  it  is  necessary  to 
the  very  existence  of  a  government  that  the  prompt  collection 
of  its  revenue  be  not  interfered  with.*  Replevin  will  not  lie  to  try 
the  validity  or  constitutionality  of  a  law,  under  which  property 
was  taken  from  a  person  in  payment  of  a  tax.*  The  general 
rule  on  this  subject  seems  to  be  thpit  property  taken  in  payment 
of  a  tax  by  virtue  of  a  warrant  not  void  on  its  face,  cannot  be 
taken  by  replevin  by  the  defendant  in  the  tax  warrant  from  the 
officer  so  seizing  it.*^     If,  however,  the  warrant  is  void  on  its 

1.  Burkle  v.  Luce«  i  N.  Y.  163.  etc.,   R.  Co.  v,  Kane,  9  Hun  (N.  Y.) 

a.  Cobbey's  Law  of  Replevin,  p.  167.  506;  People  v,  Albany  C.  P.,  7   Wend. 

8.  McCIaughry  V.  Cratzenberg,  39  111.  (N.    Y.)   485;    O'Reilly  v.  Good,    43 

117;     Evans    V.    Bouton,  85    111.   579;  Barb.  (N.  Y.)  521;  American  Tool  Co, 

Campbell  r.  Head,  13  111.  122;  O'Reilly  r.  Smith,  32  Hun  (N.  Y.)  121;  Niagara 

v.  Good,  42  Barb.  (N.  Y.)  521;    Bring-  Elevating  Co.  v.  McNamara,  4  Thomp. 

ihurst  V,  Pollard,  6  Ind.  452;  Bridges  xk  &  C.   (N.  Y.)  604;  Hood  v.  Judkins, 

Xayman,    31     Ind.    384;     McKay     v.  61  Mich.  575:  Leroy  v.  East  Saginaw 

Batchellor,   2  Colo.  591;    Williams  v.  City  R.  Co.,  x8  Mich.  233;  10  Am.  Dec. 

Gardner,  22  Kan.  122;  Hill  v.  Graham,  162;    Hill    v.  Wright,  49    Mich.   229; 

72  Mich.  659;  Phenix  v.  Clark,  2  Mich.  Hood  t;.  Judkins,  61  Mich.  575;  Hill  v, 

327.  Graham  (Mich.),  72  Mich.  659;  Bilbo 

An  affidavit  in  the  action  of  replevin,  v.   Henderson,  21    Iowa  56;   Buell  v. 

that  the  property  was  not  taken  for  a  Ball,  20  Iowa  282;  Buell  v,  Schaab,  39 

tax  is  not  conclusive  of  that  fact.  Kaeh-  Iowa  293;  Hershey  v.  Fry,  i  Iowa  593; 

ler  V.  Dobberpuhl,'  60  Wis.  256.  2  Desty  on  Taxation,  p.  805 ;  Enos  v. 

4.  McClaughry  v,  Cratzenber^i  39  Bemis,  61  Wis.  656;  Power  v.  Kind- 
Ill.  117.  schi,   58   Wis.  539;   46  Am.  Rep.  652; 

6.  McClaughry   v,  Cratzenberg,  39  Kaehler  v»  Dobberpuhl,  60  Wis.  256; 

111.117;   Mt.  Carbon,  etc.,  R.  Co.  x;.  Vocht  v.  Reed,  70  111.  491;  Mt.  Carbon, 

Andrews,  53  111.  176;  Coc  r.  Gregory,  etc.,  R.  Co.  v.  Andrews,  53  111.  176; 

53  Mich.  19.  McClaughry   v,  Cratzenberg,  39    III. 

In  McClaughry    v,  Cratzenberg,  39  1x7;  Heagle  v.  Wheeland,  64  III.  423; 

111.  117,  the  court,  by  Breese,  J.,  said:  Adams  v.  Davis,  109  Ind.  10;  Maple  v. 

'''Disastrous,  indeed,  would  be  the  conse-  Vestal,  1 14  Ind.  325;  Mowrer  t/.  Hel- 

-quences  to  the  public  was  it  allowed  to  ferstine,  80  Mo.  23. 

every  taxable  inhabitant  who  may  have        Void  Tax. — The  statute  of  Michignn^ 

conceived  the  notion  that  a  law  of  gen-  which    provides    that     replevin    shall 

«ral  application,  imposing  taxes,  is  void,  not    lie    for    any    property    taken   by 

and,  therefore,  he  shAll  be  permitted  to  virtue   of  any    warrant    for    the    cof- 

.arrest  its    operation    and    thus    break  lection  of  any  tax  assessment,  or  fine, 

down  the  financial  system  of  the  State,  in     pursuance    of    any     law    of   this 

If  one  may  do  it  a  whole  community  State,  must  be  construed  as  applying 

may,  and  ruin  and  disgrace  would  in*  only    to    cases  in   which  a   valid   tax 

cvitably  follow   the    extinction  of  our  might,  by   possibility,    have  been  im- 

State  credit  thus  brought  about."  Com-  posed   and   collected   hy   regular    and 

>are   Morford   v,  Un^rer,  8    Iowa  82;  proper  proceedings;  and  in  cases  where 

Reed  z\  Chandler,  32  Vt.  285.  it  is  impossible  for  a  valid  tax  to  have 

6.  Chegaray  v.  Jenkins,  c  N.  Y.  376;  been  levied,  the  fact  that  the  tax  war- 

Jittdler  V,  Golden,  36  N.  Y.  446;  Troy,  rant  was  regular  on  its  face  affords  no 
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face,^  or  if  the  property  levied  upon  is  that  of  a  third  person, 
replevin  may  be  maintained.*  It  may  also  be  maintained  when 
the  defendant  in  the  tax  warrant  has  tendered  the  amount  of  the 
taxe^  before  bringing  the  action.*  The  tender  must,  however^ 
be  made  before  action  brought.*     Such  an  action  may  also  be 


protection  to  the  officer  making  the 
levy.  LeRoy  v.  East  Saginaw  City  R. 
Co.,  i8  Mich.  233;  100  Am.  Dec.  162; 
Adams  v.  Hubbard,  30  Mich.  104;  Mc- 
Coy V.  Anderson,  47  Mich.  502. 

Same  doctrine  sustained  in  Atlantic, 
etc.,  R,  Co.  v.  Cleino,  2  Dill.  (U.  S.) 
175.  See  also  Stoddard  v.  Oilman,  22 
Vt.  568. 

A  tax-book  authenticated  by  the  &eal 
of  the  court,  under  which  a  tax  col- 
lector is  authorized  by  statute  to  seize 
and  sell  property  to  enforce  the  collec- 
tion  of*  taxes,  is  process,   within   the 


tain   replevin   for   the  property  levied 
upon.     Mowrer  v,  Helferstine,  80  Mo. 

Property  which  has  been  levied  upon 
for  taxes,*^  outside  of  the  district  in 
which  the  taxes  were  assessed,  can  be 
retaken  by  the  action  of  replevin. 
McKay  v.  Batchellor,  2  Colo.  591. 

If  a  collector  of  taxes  keeps  property, 
which  he  has  seized  on  his  warrant,  be- 
yond the  time  within  which  it  could  be 
sold,  he  thereby  becomes  a  trespasser 
ah  initio;  and  the  owners  may  replevy 
it.     Brackett  v,   Vining,  49   Me.  356; 


meaning  of  Missouri  Rev.  St.  1889.  4    Farnsworth  Co.  r.  Rand,  65  Me.  19. 


7479,  which  limits  the  right  to  bring  an 
action  of  replevin  to  cases  where  the 
property  *'has  not  been  seized  under 
any  process,  execution  or  attachment 
against  the  property  of  the  plaintiff.** 
State  V,  Spiva,  42  Fed.  Rep.  435. 

1.  Wright  V.  Briggs,  2   Hill  (N.  Y.) 
77;  Hill  V,  Wright,  49  Mich.  229;  At- 


2.  Stockwell  V,  Vietch,  15  Abb.  Pr. 
(N.  Y.)4i2;  Neal  v,  O'Brien,  7  Hun 
(N.  v.)  371:  Hallock  v,  Rumsey,  22 
liun  (N.  Y.)  89;  Travers  r.  Inslee,  19 
Mich.  98;  Hill  V,  Wright,  49  Mich. 
229;  Daniels  v.  Nelson,  41  Vt.  161 ;  98 
Am.  Dec.  577. 

The  fact  that  a  tax  upon  the  prop- 


lantic,  etc.,  R.  Co.  v,  Cleino,  2  Dill.  (U.    erty  of  the  wife  was  assessed  and  en- 


S.)  175;  Buell  V,  Ball,  20  Iowa  282; 
Dudley  v.  Ross,  27  Wis.  679;  2  Desty 
on  Taxation,  p.  804. 

In  Wisconsin^  where  property  has  been 
taken  by  virtue  of  a  tax  warrant  void  up- 
on its  face,  it  may  be  replevied,  but  the 
plaintiff  cannot  claitn  the  immediate 
delivery  of  the  property.  Dudley  v, 
Ross,  27  Wis.  679. 

A  tax  payer  cannot  maintain  re* 
plevin  for  personal  property  seized,  for 
the  payment  of  taxes,  on  the  ground 
that  part  of  the  taxes  were  illegally  as- 
sessed, if  any   portion   of  the    unpaid 


tered  upon  the  tax  roll. against  her  hus- 
band will  not  render  unlawful  the 
seizure  of  the  property  upon  a  tax 
warrant  against  the  husband.  Enos 
V.  Bemis,  6z  Mich.  656;  Kachler  v. 
Dobbcrpuhl,  61  Wis.  256;  Maple  r. 
Vestal,  114  Ind.  325. 

minola. — The  action  does  not  lie  in 
Illinois  to  recover  property  taken  by 
virtue  of  a  tax  warrant,  belonging  ta 
some  person  other  than  the  defendant 
in  the  tax  warrant.  Vocht  v.  Reed,  7a 
111.  491.  In  this  case  a  distinction  is- 
made  between  the  two  clauses  of  the 


taxes  were  properly  assessed  and  due.     Illinois  statute  relating  to  affidavits  in 


Emerick  v.  Sloan,  18  Iowa  139;  Brack 
ett  V.  Whidden,  3  N.  H.  17. 

Where  the  plaintiff  in  replevin 
claimed  that  the  seizure  upon  a  tax  war- 
rant was  void,  for  the  reason  that  the 
amount  of  tax  did  not  appear  upon  the 


the  action  of  replevin;  one  of  which 
reads,  *'and  that  the  same  has  not  been 
taken  for  any  tax  assessment  or  fine 
levied  by  virtue  of  any  law  of  this 
State;"  and  the  other,  "nor  seized  under 
any  execution   or  attachment   against 


warrant,   the   dollar   sign    not    having     the  goods  and   chattels  of  such  plaintiff 


been  placed  before  the  figures,  it  was 
held  that  the  omission  of  the  dollar 
mark  did  not  invalidate  the  warrant. 
American  Tool  Co.  v.  Smith,  32  Hun 
(N.  Y.)  121. 
The  fact  that  a  lew  is  excessive  and 


liable    to    execution   or    attachment. 
See  also  Treat  v.   Staples,    i    Holmes 
(U.S.)  I. 

8.  Miller  v,  McGehee,6o  Mis;;.  904. 
The  plaintiff  must  show  a  continuous 
tender  up  to,  and  during  the  trial  in 


that  it  so  appears  upon  the  face  of  the    order  to  recover.     Miller  v,  McGehee^ 

tax  warrant,  does  not  entitle  the  person    60  Miss.  904. 

against  whom  it  was  made,  to  main-        4.  Busby  v,    Noland,    59    Ind.  254; 
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maintained  against  one  who  purchases  the  property  at  a  sale 
under  the  tax  warrant.^  The  same  rule  applies  to  property 
levied  for  a  tax  due  under  an  act  of  Congress  as  to  that  levied 
for  State  taxes.*  The  same  rules  of  law  are  applicable  to  prop- 
erty taken  for  a  fine  as  to  that  taken  for  taxes.  The  person 
upon  whom  the  fine  is  assessed  cannot  replevin  property  taken 
in  payment  for  the  same,^  but  a  party  whose  property  has  been 
sold  in  payment  of  a  fine  may  contest  the  purchaser's  title  in 
an  action  of  replevin.** 

4.  Property  Distrained  or  Lnponnded. — Replevin  may  be  main- 
tained for  impounded  animals  unless  the  proceedings  by  which 
they  were  placed  and  kept  in  the  pound  were  regular  and  in  accord- 
ance with  the  statutes  relating  to  the  impounding  of  animals.* 

Ryan- Ream  Cattle   Co.  v.   Slaughter  nonfeasance,  which  does  not  render  the 

(Utah  1889),  21  Pac.  Rep.  997.  first    taking   unlawful,  but  the  subse- 

1.  Power  V,  Kindschi,  58  Wis.  539;  quent  detention  of  the  cattle  will  be 
46  Am.  Dec.  652.  deemed  unlawful.    Kimball  v,  Adams, 

2.  O'Reilly  v.  Good,  42  Barb.(N.Y.)  3  N.  H.  182. 

521.  An  action  of  replevin  will  He  to  re- 

8.  Martin  z/.Mott,  12  Wheat.  (U.  S.)  cover    cattle  seized  and  held   for  the 

19.  payment  of  damages  done  hy  them  to 

4.  Heagle  v.  Wheeland,  64  111.  423.  crops  upon  inclosed  land,  if  the  fence 

5.  Anderson  v.  Worley,  104  Ind.  165;  through  which  they  broke  was  not  a 
Clark  v.  Stipp,  75  Ind.  114;  Barnes  v,  lawful  fence.  Clark  v.  Stipp,  75  Ind. 
Tannehill,  7  Blackf.  (Ind.)  604;  Marx  114,  Blizzard  v.  Walker,  32  Ind.  437. 
V,  Woodruff,  50  Mich.  361;  Bertwhistle  See  Johnson  v.  Wing,  3  Mich.  163. 

V.  Goodrich,  53  Mich.    457;    Marx   v.  The  question  whether    a  distrainor 

Woodruff,    51    Mich.    605;    Morse    v,  had  a  lawful  fence  may  be  decided   in 

Reed,  28  Me.  481;  Holcomb   v,  Davis,  an  action  of  replevin  brought  against 

56  111.  413;  Erlinger  v.  Boneau,  <;i    III.  the  distrainor  for  the  animal  distrained. 

94;  Bills  t^.  Kinson,   21  N.  H.  44S;    Os-  Syford  v.  Shriver,   61    Iowa    155.     See 

good  V,  Green,  33  N.  H.  318;   Kimball  also  Clark  v.  Stipp,  75  Ind.  114. 

V,  Adams,  3  N.   H.    182;   Mclntire  v.  Where    cattle    were    illegally    dis- 

Marden,  9  N.  H.  288;  Brown  v.  Smith,  trained  and  the  owner  forcibly  retook 

I  N.  H.  36;  Adams  v,  Adams,  3    Pick,  them,  the  distrainor  could  not  main* 

(Mass.)  384;  Armbruster  v.  Wilson,  43  tain    replevin   for    them.      Taylor  v. 

Hun  (N.  Y.)  261.    See  Impounding,  Welby,  36  Wis.  42. 

vol.  10,  p.  194.  If  the  distrainor's  taking  were  legal 

If  a  pound  keeper  drive  from  the  he  may  maintain  replevin  for  the  prop- 
pound  to  his  barn  or  pasture,  creatures  erty,  if  it  be  taken  from  him  by  the 
which  have  been  legally  impounded,  for  owner  before  his  charges  are  paid, 
the  purpose  of  more  conveniently  fur-  Ford  v.  Ford,  3  Wis  399. 
nishing  them  with  food  and  drink,  he  The  statute  of  Michigan  giving  a 
thereby  loses  his  legal  control  over  writ  of  replevin  to  one  whose  beasts 
them.     Bills  v^  Kinson,  21  N.  H.  448.  are  distrained  or  impounded,  to  obtain 

Cattle  taken  in  the  inclosure  of  a  satisfaction  for  any  damage  alleged  to 
party  cannot  be  impounded  for  the  have  been  done  by  them,  provides  for 
mere  nominal  trespass,  and  where  a  special  proceeding;  and  expressly 
cattle  were  impounded,  and  their  ap-  negatives  a  remedy  by  replevin,  in  any 
praiser,  appointed  under  the  provisions  other  manner  than  is  therein  provided. 
of  the  statute,  decided  that  no  damage  Johnson  v.  Wing,  3  Mich.  163 ;  Cam- 
was  done,  it  was  held  that  replevin  pau  r.  Konan,  79  Mich.  362 ;  Hamlin 
against  the  impounder  could  be  main-  v.  Mack,  33  Mich.  103;  Marx  v,  Wood- 
tained  for  the  cattle.  Osgood  v.  Green,  ruff,  50  Mich.  361. 
33N.  H.  318.  A  mere  unfounded  claim  that  they 

Where  cattle  have  been  taken  dam-  had  been  distrained  in  good  faith  will 

age-fcasant^  if  notice  be  not  given   as  not  defeat  a  general  action  of  replevin, 

the  statute  requires,  the  omission  is  a  Campau  v,  Konan,  39  Mich.  362. 
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The  action  of  replevin  will  He  to  recover  property  taken  by  way 
of  distress  for  rent,  provided  there  is  nothing  whatever  due.*  In 
such  an  action,  the  tenant  may  maintain  his  suit  by  showing  that 
there  have  been  breaches  of  the  covenant  by  the  landlord  which 
have  caused  damages  equal  to  the  amount  of  rent  due.*  Re- 
plevin will  lie  to  recover  property  taken  by  way  of  distress,  or 
animals  taken  datnage-feasanty  if  tender  of  the  rent'  or  of  dam- 
ages*  is  made  before  bringing  the  action.  It  will  not  lie  when  a 
stranger,  having  no  title  to  the  property,  attempts  to  bring  it 
upon  the  ground  that  the  goods  were  not  subject  to  distress.^ 
6.  Property  Beplevied. — Replevin  lies  for  property  replevied  at 

Where  a  horse  was  impounded  un-  within  five  days  thereafter,  or  at  anj 

der  a  city  ordinance    against    cattle  other  time,  commence  any  action  for 

running  at  large,  the  owner   cannot  damages.    Six   days    after  the   cattle 

maintain      a      possessory        warrant  were  taken  up  the  plaintiff  demanded 

against  the  city    marshal.      King  r.  the  cattle  of  the  defendant,  and  he  in 

Ford,  70  Ga.  628.  effect,  though  not  in  specific  words, 

A  general  action  of  replevin  is  the  refused  to  surrender  the  cattle,  except 

proper  remedy  to  recover  possession  upon  a  condition  which  was  not  in  law 

of   cattle    distrained    damage-feasant  any  excuse  or  justification  for  keeping 

where  defendantJias  not  acted  in  good  them ;    and    afterwards    the    plaintiff 

faith  in  making  the  distraint,  but  has  commenced  an  action  of  replevin  to 

himself  given  opportunity  for  the  tres-  recover    the    cattle.    Held^    that    the 

pass  by  his  failure  to  build  his  portion  action  might  be  maintained.    Johns  v. 

of  a  line  fence  according  to  agreement  Head,  41  Kan.  282. 

with    plaintiff.      Cox    t/.  Chester.    77  1.  Hare  v.  Stegall,  60  111.  380;  i  Chit. 

Mich.  494.  PI.    (i6th    Am.    ed.)    184;    Towns  v. 

An  action  of  replevin    cannot    be  Boarman,  23  Miss.  186. 

maintained  against  an  impounder,  to        Replevin  will  not  lie  for  chattels  dis- 
obtam  the  restoration  of  an, ma  s,  law-    ^^^j   Pj  ^^^  ,  j 

fully  impounded,  under  the  act  relat-     ^     j^  .,.^   ^^  j  ^ 

*°^vh   ^^'-thof/^lu^lnLrn^^  \ll  praisemeni  under  the  Debtor's  Act  Sf 

which,   without    his    knowledge,  the  %o^^     ti,^  ..^•««^.,  ^r*K«  «i«:«,-.,»»  .•- 

pound-keeper,  after  a  tender  of  the  l^^?'    The  remedy  of  the  claimants  is 

nonndaffe     fees     unlawfullv     detains  aga*"^*   the   party   depriving  them   of 

poundage    tees,    un  awiuuy     aeiains.  their  rights.    Bonsall  v.  Coraly,  44  Pa. 

The  pound  keeper,  in  such  a  case,  is  g.       ^  .  x^wiwi/ ,  ^^  *  •. 

not  the  agent  of  the  impounder.    Hall  •  44  • 

V,  Hall,  24  Conn.  358.  The  provision  of  Kentucky  Rev. 
The  defendant's  agent  took  two  of  Stat.,  Ch.  56,  art.  2,  ^  28,  that  a  dis- 
the  plaintiff's  cattle  into  custody  under  ^ress  for  rent  may  be  replevied  for 
ch.  193  of  the  Laws  of  1872.  The  next  three  months,  etc.,  is  not  repealed  by 
day,  and  before  the  defendant  had  any  the  Civil  Code,  §^  721,  722.  Dean  v. 
knowledge  of  the  same,  he  being  ^^^^  3  B"sh  (Ky.)  502. 
twelve  miles  away,  the  plaintiff's  agent  In  Mississippi  a  special  form  of  pro- 
demanded  of  the  defendant's  agent  ceeding  in  replevin  is  provided  for  the 
the  surrender  of  the  cattle;  and  ten-  case  of  goods  taken  by  way  of  distress 
dered  to  the  defendant's  agent  at  the  for  rent.  Kendrick  'v.  Watkins.  54 
time,  a  sufiicieQt  amount  of  money  to  Miss.  495;  Maxey  v.  White,  53  Miss, 
pay  all  damages    and  legal  charges,  80. 

knd  the  defendant's  agent  refused  the  2.  Lindley  v.  Miller,  67  III.  244. 

surrender  of  the  cattle  upon  the  ground  3.  Helson  7'.  Blain,  2  Bailey  (S.Car.) 

that  he  had  no  authority  to  surrender  168. 

them.    On  that  same  day,  the  defend-  4.  Nelson  r.  Smith,  26  III.  App.  57. 

ant  was  informed  by  his  agent  in  re-  Defective  Fence. — It  will  also  lie  if  the 

spect  to  what  had    happened.     The  close  upon  which  the  cattle  trespassed 

defendant  gave  no  notice  to  the  plain-  were  inclosed  by  a  defective  fence.  Cox 

tiff's  agent,  or  to  the  plaintiff  with  v,  Chester,  77  Mich.  494. 

respect    to  the    matter,  and  did  not  6.  Wheeler  v,  Dixon,  51  Miss.  550. 
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the  suit  of  any  person  other  than  the  defendant  in  the  first  suit.^ 
The  defendant,  however,  cannot  maintain  it  while  the  action  is 
pending.*  When  the  property  has  been  delivered  to  the  plain- 
tiff in  the  first  action,  it  may  be  taken  from  him  by  a  third  per- 
son claimant  in  the  action  of  replevin.'  The  fact  that  a  judg- 
ment has  been  rendered  in  favor  of  a  plaintiff  will  not  hinder  a 
stranger  to  the  first  action  from  maintaining  another  suit  against 
the  successful  party.*  An  action  of  replevin  not  tried  on  the 
merits,  which  is  not  decided  for  the  plaintiff,  is  no  bar  to  a  sec- 
ond action  between  the  same  persons  for  the  property.*  Where 
the  property  has  been  taken  bv  writ  of  replevin,  it  cannot  be 
levied  upon  by  judicial  process.® 

1.  Ilsley  V.  Stubbs,  5  Mass.  380;  who  was  a  member  of  a  firm,  and  N, 
Kelleer  v.  Clark,  135  Mass.  45;  Dear-  who  was  its  agent,  and  in  possession  of 
mon  I'.  Blackburn,  i  Sneed.  (Tenn.)  the  property  replevied.  The  firm  then 
390;  60  Am.  Dec.  160;  Hogan  v  Deuel  1,  brought  replevin  against  B  for  the 
24  Ark.  216;  Davis  v.  Gambert,  57  same  property  delivered  to  him  on  the 
Iowa  239.  See  also  Powell  v.  Brad-  first  writ,  and  joined  three  other  de- 
lee,  9  Gill  &  J.  (Md.)  220.  See  An-  fendants  with  him,  and  the  only  ques- 
^rews  V.  McLeod,  66  Miss.  34S.  tion    in  either  suit  was  whether  B  or 

One   whose    property   has  been   re-  ^^®  ^^"^  ^^»*e  the  owners  of  the  prop- 

plcvied  by  a  writ  against  his  agent  or  erty.     Ne/d,  that  the  second  suit  was  a 

bailee,  can  retake  it  by   replevin   from  cross  replevin  and  could  not  be  main- 

the  plaintiff  in   the   first  action,  even  tained,  and  that  the  parties  in   the  sec- 

<luring    the    pendency  of  that  action.  o"d  suit  not  being  identical  with  those 

Whiter.  Do)liver.  113  Mass.  400;   x8  in  the  first  is  not  important,  unless  the 

Am   Rep  502  ^^^  parties  claim  some  interest  in  the 

While  an  appeal  in  a  replevin  suit  is  P^Pe^jr  or  right  to  the  same  differing 

pending,  the  plaintiff  in  the  suit  cannot  liT^J^     ^^  ^^^^  /  I     i     u'  ^ 

toke  the  property  from  the  possession  *«    «"'    »"»'•    ^^"^^   ^'-    ^"•«'''    ^* 

of  the  sheriff  by  an  action  of  replevin.  J^  c     J           r       n.*.       vt    u      .. 

Pollard  V.  Stovall,  60  Miss.  366.  ?•  |,«nborn  v.  Leayitt,  43  N.   H.  473. 

8.  Bonner  v.  S^ith,  59  N.   H.  411;  *•  ^""''  "'   J'""""*'    "    O"®    St. 

nines  v,  Allen,  55  Me.  114;  Morris  v.  ^^'' 

De  Witt,  5  Wend.  (N.  Y.)   71;   Crom-  S.Daggett    v.    Robins,     2     Blackf. 

wellv.  Owings,  7  Har.&J.  (Md.)   55;  (^nd.)    415;    21    Am.  Dec.  752;  Wal- 

Dearmon     v.     Blackburn,     1     Sneed  bridge  v,  Shaw,  7  Cush.  (Mass.)  560; 

(Tenn.)  390;  60  Am.  Dec.  160;  Hogan  Morton  v.  Sweetser,  12  Allen  (Mass.) 

V.  Deuell,  24  Ark.  216.  »34;     Hackett     v,    Bonnell,    16    Wis^. 

No  person  deriving  title  from  the  47'- 
defendant  in  the  action  of  replevin,  Replevin  does  not  lie  for  a  horse, 
made  after  the  property  has  been  re-  when  the  plaintiff  has  previously  re- 
plevied from  him,  can  maintain  replevin  plevied  him  in  a  suit  which  was  dis- 
against  the  plaintiff  in  the  first  suit  missed  for  a  defect  in  the  replevin 
during  its  pendency.  Hines  v.  Allen,  bond,  but  no  judgment  for  return  was 
55  Me.  114;  92  Am.  Dec.  574.  ever  rendered,  and  the  plaintiff' returned 

In  Hines  v,  Allen,  55  Me.  114;  92  the  horse  to  the  defendant's  agent,  un- 
Am.  Dec.  574,  the  court  by  Kent,  J.,  less  the  defendant  authorized  such  re- 
referring  to  the  rule  stated  in  the  text,  turn,  or  subsequently  recognized  and 
said:  **The  reasons  for  this  rule  are  approved  of  it.  Way  v.  Barnard,  36 
obvious.     Such  a  course  would  lead  to  Vt.  366. 

confusion,  multiplicity  of  suits,  and  un-  6.  Goodheart  t/.Bowen,2  Ill.App.578; 

necessary  complications.     It  cannot  be  Mil  liken  z'.  Selye,  6  Hill  (N.  Y.)  623; 

■necessary    to    vindicate    the  rights  of  Acker  v.  White,  25  Wend.  (N.  Y.)  614. 

cither  party.    Those  rights  can  be  fully  See    People    v.     Superior    Court,    19 

determined  in  the  first  suit.'*  Wend.  (N.  Y.)  701;  Executions,  vol. 

B  brought  suit  in  replevin  against  F,  7,  p.  129,  n.  6. 
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Vm.  JUBISBICTIOK. — At  common  law,  the  original  writ  in  an 
action  of  replevin  issued  out  of  a  court  of  chancery,  and  could  be 

sued  out  only  at  Westminster.  In  order  to  do  away  with  this 

inconvenience,   the   statute   of  Marlbridge   was   enacted   which 

allowed  the  sheriff  to  take  the  property  in  replevin  without  the 
necessity  of  proceeding  by  original  writ.^  In  the  United  States^ 
it  is  usually  provided  by  statute  before  what  tribunal  the 
action  shall  be  brought,  and  the  statutory  provisions  must  be 

strictly   observed.*      Want    of  jurisdiction    must   be   specially 

1.  5  Wait's  Actions  and  Defenses  MlimeBOta. — In  Minnesota^  in  an  ac- 
458.  tion  of  replevin  before  a  justice,  the  de- 

2.  Anderson  V.  Hapler,  34  111.  436;  fendant,  by  answering  without  objecting 
85  Am.  Dec.  318;  Baker  v,  Dubois,  32  to  defects  in  the  writ,  or  In  the  papers 
Mich.  92;  Parsell  v.  Genesee  Circuit  on  which  it  is  sued,  waives  such  objec- 
Judge,  39  Mich.  542;  New  fork  Code  tions,  and  gives  the  justice  jurisdiction 
Civ.  Proc,  ^  2919;  Williams  v.  Welch,  to  try  the  action.  McKee  v.  Metraw^ 
5  Wend.  (N.  Y.)  290;  Rev.  Code  31  Nunn.4a9.  See  St.  Martin  v.  Des- 
Mississippi^  §  2634.     See  Justice  oi:'  noyer,  i  Minn.  41. 

THE  Peace,  vol.  12,  p.  492.  An  informality  not  sufficient  to  render 

In  Mississippi  orginal  jurisdiction  in  void  the  affidavit  required  as  the   foun- 

replevin  is  with  a  justice  and  not  with  dation  of  a  replevin  suit  in  a  justice's 

the    circuit    court,    if     the     property  court,  will  not  prevent  the   taking  of 

claimed  does  not  exceed  $150  in  value,  jurisdiction.      Carlson    v.    Small,    32 

That  the  damages  allowed  for  the  de-  Minn.  492. 

ten  tion  carry  the  verdict  above    $150  Wisconsin. — If    the     affidavit     upon 

makes  no  difference.    And   presuma-  which  a   writ  of  replevin   issues  from 

biy  the  value  is  that  found  by   the  ver-  a  justice's  court,  fails  to  state  the  value 

diet.     Higgins    v.    Deloach,    54  Miss,  of  the  property  or  states  it  over  $200, 

498;  Stephens  v.  Eiseman,  54  Miss.  535.  the  justice  takes  no  jurisdiction,  whatr 

But  if  the  case   shows   that  plaintiff  ever  the  value  may  in  fact  be.  and  the 

had  reason  to  believe  and  did  believe,  proceeding  is  coram  non  judice,     Dar- 

and   alleged  that  the  value  was  above  ling  v,  Conklin,  42  Wis.  47S. 

$150,    the    jurisdiction    of  the    circuit  Vermont. — A  justice  of  the  peace  has. 

court  may  be  sustained, not  withstanding  jurisdiction  in  Vermonty  in  replevin  for 

a  verdict  for  less  than  $150.   Stephen  v.  goods  and  chattels  unlawfully  taken  or 

Eiseman,  54  Miss.  535;  Fenn  v,   Har-  detained  of  value  not  exceeding   $20. 

rington,  54  Miss.  733.  Tripp  v,  Leland,  39  Vt.  63.  See  Glover 

The  Code  of  South  Carolina  gives  v.  Chase,  27  Vt.  533, 
jurisdiction  to  justices  of  the  peace  in  jffaasachnsetts, — In  Massachusetts  a 
actions  to  recover  personal  property  justice  has  jurisdiction  of  all  actions  of 
the  value  of  which  does  not  exceed  one  replevin  where  the  value  of  the  prop- 
hundred  dollars.  Dillard  v.  Samuels,  erty  claimed  does  not  exceed  twenty 
25S.  Car.  318.  dollars.    Sackett  v.   Kellogg,   2   Cush. 

The  territorial  statute  of  Wisconsin  (Mass.)  88.    The  superior  court  has  no 

on  the  subject  of  replevin   requires  the  jurisdiction  of  an  action  of  replevin,  the 

process  in  that  action  to  be  issued  in  parties  to   which   have  indorsed  upon 

the  name  of  the  United  States;  if  not  the  writ  an  agreement  that  the   value 

so   issued   no  jurisdiction  is  acquired,  of  the  property  replevied   is  less  than 

Roach  r.   Moulton,    i    Chand.  (Wis.)  twenty  dollars.     Leonard  v,    Hannon^ 

187.  105  Mass.    1x3;    King    v.    Dewey,    11 

Illinois. — In  replevin  before  a  justice  Cush.  (Mass.)  218.    The  actual   value 

of  the  peace,  there  must  be  an  affidavit  of  the  property  at  the  time  ot  the  sutn^ 

sworn  to  or  affirmed,  containing  all  the  out  of  the  writ  determines  the  jurisdic- 

statutory  requirements,  to  g^ve  the  jus-  tion.     Davenport  v.    Burke,    9  Allen 

tice  jurisdiction  to  issue  the   writ,  and  (Mass.)  116. 

this  must  affirmatively  appear,  as  noth-  Mlclilgan. — If   a  writ  of  replevin  Is 

ing  can   be  presumed   in  favor  of  his  sworn  out  in  a  justice's  court  for  less 

'jurisdiction.    Evans  v,  Bouton,  85  111.  than  one  hundred  dollars  the  justice 

579.  may  give  judgment  for  the  full  value  of 
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pleaded.*  When  the  jurisdiction  depends  upon  the  value  of  the 
property,  it  is  the  value  alleged  in  the  writ  and  not  the  actual  value, 
which  determines  the  jurisdiction.*    The  damages  claimed  in  such 

the    property  although  it  may  exceed  be  maintained  in  the  circuit  court,  al- 

that     sum.  '  Henderson     v,     Desbor*  though  the  assignor  could  not  himself 

ough,    28    Mich.    170;    Humphrey     v,  have  sued   in  that  court.     Deshler  v, 

Bayn,45Mich.  565.     See  also   Hecklin  Dodge,  16  How.  (U.  S.)  622. 

V.  Ess,  16  Minn.  51.  1.  Keller    v.    Miller,    17    Ind.    206; 

Replevin  for  a   fox-skin  worth    one  Tyler  v,  Bowlus,  54  Ind.  333. 

dollar  and  a  half  will  not  lie  in  the  cir-  2.  Chilson  v,  Jennison,  60  Mich.  235; 

cuit    court.     Kittridge    v.    Miller,    45  Burt  v.  Addison,  74  Mich.  730;  Hender- 

Mich.  478.  son    v,    Desborough,     28    Mich.   170; 

Indiana.  —  In    Indiana    the  justice  Eldred  v.  WoUaoer,  46  Mich.  241;  Dar- 

has   jurisdiction  in   replevin  of   goods  ling  v,  Conklin,  42  Wis.  478;  Merrill  v, 

which  do  not  exceed  $200  in  value,  or  Butler,  18  Mich.  294;  Dlnnen  v,  Baxter, 

where  not  more  than  $200  damages  are  18  Mich.  457 ;  Carew  v,  Matthews,  d.i 

claimed.    Harrell  v.  Hammond,  25  Ind.  Mich.  576;  Matlack  x\  Brown,  2   Miles 

104;  Deam  v.  Dawson, 62  Ind.  22.    See  (Pa.)  15;  Gray  r. Jones,  i  Head  (Tenn.) 

Perkins  v.  Smith,  4  Blackf.  (Ind.)  299.  542;  Gottschalk    v.    Klinger,    33   Mo. 

Where,  in  an  action  of  replevin  com-  App.410.  See  Justice  of  the  Peace,  ^ 

menced  before  a  justice  of  the  peace,  the  vol.  12,  p.  1127. 

property  is  removed  to  another  county  Where  it  appeared  that  the  plaintiff 
before  service  of  the  writ,  this  does  not  in  an  action  of  replevin  had  shortly  be- 
affect  the  jurisdiction  of  the  justice  be-  fore  bringing  the  suit,  bought  the  prop- 
fore  whom  the  action  was  commenced,  erty  for  more  then  $100,  and  defendant 
Craft  V.  Franks,  34  Iowa  504.  Compare  had  taken  it  from  his  possession  with- 
St.  Martin  v,  Desnoyer,  i  Minn.  41.  out  his  consent;  it  was  held,  that  the 

Kansas.  —  Where  an  action  of  re-  plaintiff  might  well  have  estimated  his 
plevin  is  commenced  before  a  justice  cause  of  action  as  beyond  the  jurisdic- 
Dy  a  resident  of  the  cgunty  against  a  tion  of  a  justice,  and  so  brought  suit  in 
non-resident,  and  defendant  is  properly  the  circuit  court,  though  the  appraisal 
served  in  the  county  where  the  action  placed  value  at  $90.  Eldred  v.  Wool- 
is  commenced,  but  the  property  is  not  aver,  46  Mich.  241. 
obtained,  and  has  never  been  wrong-  *  -  On  appeal  from  the  judgment  of  a 
fully  detained  in  that  county,  but  has  justice  in  an  action  of  replevin,  the 
been  and  is  wrongfully  detained  by  the  jury  not  having  found  the  value  of  the 
defendant  in  the  county  where  he  re-  property,  the  value  stated  in  the  afli- 
sides,  the  court  has  jurisdiction  to  de-  davit  must  govern  in  determining 
termine  the  case  as  one  for  damages  whether  there  shall  be  a  trial  de  novo 
only  under  Kansas  Comp.  Laws,  ^  in  the  circuit  court.  Bradley  v.  Morse, 
4622,  providing  for  such  trial  when  the  21  Wis.  680. 

property  has  not  been  taken.    Huckell  The  jurisdiction  of  the  action  of  re- 

V,  McCoy,  38  Kan.  53.  plevin  is  made,  by  the  Massachusetts 

The  nth  section  of  the  Judiciary  Act  statute  to  depend,  not  upon  the  allega- 
of.  1789,  says :  *'  Nor  shall  any  district  tions  of  the  writ,  or  the  estimate  of  the 
or  circuit  court  have  cognizance  of  any  appraisers,  but  upon  the  actual  value  of 
suit  to  recover  the  contents  of  any  the  goods.  Davenport  v.  Burke,  9 
promissory  note  or  other  chose  in  ac-  Allen  (Mass.)  116.  See  also  Sand  ford 
tion  in  favor  of  an  assignee,  unless  the  v.  Scott,  38  Conn.  244. 
suit  might  have  been  prosecuted  in  such  In  an  action  of  replevin,  the  plaintiff 
court,  to  recover  the  said  contents  if  no  may  fix  an  estimate  of  value  upon  the 
assignment  had  been  made,  except  in  property  at  a  less  sum  than  the  real 
cases  of  foreign  bills  of  exchange."  value,  and  within  the  jurisdiction  of  a 
This  clause  has  no  application  to  the  justice  of  the  peace.  But  he  is  bound 
^ase  of  a  suit  by  the  assignee  of  a  chose  by  this  valuation  voluntarily  made,  and 
in  action  to  recover  possession  of  the  if  the  property  is  not  restored  to  his 
thing  in  specie,  or  damages  for  its  possession  by  the  writ,  he  cannot  re- 
wrongful  caption  or  detention.  There-  cover,  on  the  trial,  a  greater  amount 
fore,  where  an  assignee  of  a  package  of  than  the  value  thus  fixed  and  laid  in 
bank  notes  brought  an  action  of  re-  the  warrant.  Gray  x\  Jones,  i  Head 
plevin  for  the  package,  the  action  can  (Tenn.)  542. 
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cases  are  not  part  of  the  value.^  Property  in  the  custody  of  the 
United  States  marshal  cannot  be  taken  by  the  sheriff  of  a  State 
court  under  process  from  that  court,  although  the  possession  of 
the  marshal  be  wrongful  and  not  by  virtue  of  a  proceeding  in 
rem^  A  third  party  claiming  the  property  as  his  own  is  in  no 
better  position  in  this  respect  than  the  defendant  in  the  execu- 
tion.' But  when  the  consent  of  the  Federal  court  is  obtained  to 
the  taking  of  the  property  by  the  State  officers,  it  may  be  replevied 
from  the  custody  of  the  marshal.*  Replevin  will  also  lie  from 
the  State  courts  to  recover  property  wrongfully  seized  on  Federal 
process,  if  its  value  is  below  the  jurisdictional  limit  of  the  Fed* 
eral  court.^     When  authorities  under  a  State  and  Federal  process 

lUssoiiri. — In  a  replevin  suit  before  a  to  the  marshal.    Feusier  z'.  Lammon^ 

msttce  of  the  peace,  the  value  alleged  6  Nev.  209;  Lewis  r.  Buck,  7  Minn.  104;: 

in  the  plaintiffs  statement  and  affidavit  82  Am.  Dec.  73 ;  Booth  v.  Ableman,  z6 

is  conclusive  as  to  the  jurisdiction  of  the  Wis.  485 ;  Booth   v,  Ableman,  18  Wis^ 

Justice.    Gottschalk  v,  Klinger,  33  Mo.  495 ;  Booth  v.  Ableman,   16  Wis.  460^ 

App.  410,  Missouri  Rev.  Stats.,  §  2895.  See  Collamer  v.  Page,  35  Vt  387. 

1.  Annis  v.  Bigney,  28  Mo.  247.  ,  Where  a  seizure  was  made  under 
T  4'  ^r  -^  I-  s  x.^e  -  i  -  the  eleventh  section  of  the  embargo 
In  an  action  of  replevin  before  a  jus-  j  ^^,    ^  ,            determinid 

^tUs.Z.*^,^,butU..pl^tiZ^V^  rseUnrCVeTw^^'hlSTri^t 

to  give  a  replevin  undertaking  within  .    .  .     ,.  .    , ,.  ,   »   . 

the  time  provided  by  law.  the   prop-  infspose  ^Tln  Ly  war  not  pro- 

erty  was  returned  to  the  defendant.  The  wbited  bv  law  and  In  ca«  of  its  d^ 
action « proceeded  as  one  for  damages  .        ^  ^^j^  ,        j  rt^l^n 

only"totrlal  to  the  justice  without  a  therefor  in  the^  State  court  Slocum 
^ury.  who  found  the  value  of  plaintiffs        Mayberry,  a  Wheat.  (U.  S.)  i.    See 

interest  in   the  property    to  be  $260;        Kent  Com.  410. 

and    upon    plaintiffs    remitting    from        ^^        ,      ^*.^  property  in 

her  damages,  ludgment  was  rendered  in    ^^    j,  ^^     j  ^    ^  ^^  gP  ^  ^ 
her  favor  for  |aoo.    This  judgjnent  was    ^  ,  j         ^  ,  ^       ^    ^      j 

affirnied  on  error     Hill  r.   Wilkin«,n.       ,     ,     .      ^    ^f  J 

'^?^'A-.L*i    7.1" r^,  Z^AT^^"^  does  not  prevent  the  marshal  from  sur- 

under  $  1039  of  the  Code  of  Ntbraska,  rendering  an  illeiral  lew  voluntarily 

which  provides  that  ••  whenever  the  ap-  w«w  ^.^uP^i!  ,?mi^>7  ,^'""**"'y- 

,    y     1         ,.1                 .          »  I  '^  Weber  f.  Henry,  16 Mich.  too. 

pra  sed  value  of  the  property  so  taken  r     je^in   will   be  againitli  United 

shall  exceed  $200,  the  justic^haH  certify  ^^^^  n^rsYizX,  in  the  State  courts,  for 

theproceedinguponthesaidwnttothe  ^^^    ^^^^„    ^^      ^.^    ^„    execution 

district  court  of  his  county,    etc.  ^j^.^^  ^^^^  ^^^^  ^  by  the  State  law. 

2.  Smith  r.  Bauer,  9  Colo.  380;  Han-  oilman  t;  Williams  7  Wis  120-96 
nebutt  V.  Cunningham,  3  111.  App.  a«,  rll^  ^t«  ^  ^^'  ^ 
353 ;  Munson  T'.  Harroun,  34  111.  422;  j;  \ ,  ^*  „  „  ^  ^ 
8*<;  Am.  Dec.  316;  Freeman  v.  Howe,  24  ^,«-  Covell  v,  Heyman,  i"  U.  S.  176; 
How.  (U.S.)  450;  Feusier  r.  Lammon,  Munson  v,  Harroun,  34  III.  422;  85 
6Nev.  209;  Williams  t'.  Chapman,  60  Am.  Dec.  3x6. 

Iowa  S7.     See  also  Lewis  v.  Buck,  7  ^S?'"^^^^  J{^^^^    ^''    Covell,    44. 

Minn.  104 ;  82  Am.  Dec.  73.  Mich.  332 ;  38  Am.  Dec.  272 ;   Cooper 

See  Davidson  v.  Wcldron,  31  111.  120 ;  J'-  T°"^P^>"»»  43  M>c^-  ¥^/y  Oilman  v. 

83  Am.  Dec.  206,  as  to  the  competency  Williams,  7   Wis.  329;   76  Am.  Dec. 

of  State  court  to  decide  upon  the  va-  ^^9- 

lidity  of  such  proceeding.  4.  Smith   v.    Bauer,  9     Colo.    380; 

If  the  property  has  been  taken  from  Mitchell  v.  Smith,  13  Colo.  170;  Smith 

the  marshal   by  writ  of  replevin  the  z\  Jensen,  13  Colo.  213. 

State  court  has  jurisdiction  to  render  5.   Carew    v.  Matthews,  41    Mich.. 

judgment  for  a  return  of  the  property  576. 
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on  which  property  has  been  seized,  conflict,  the 'question  as  to 
which  authority  shall  for  the  time  prevail  depends  upon  the 
question  which  jurisdiction  had  first  attached.* 

When  the  amount  for  which  the  writ  of  replevin  is  to  be  issued 
exceeds  the  jurisdiction  of  a  justice,  he  cannot  approve  the  bond, 
issue  the  writ,  or  take  any  other  action  in  the  premises.*  The 
fact  that  an  officer  holds  property  under  process  issued  by  the 
circuit  court,  will  not  deprive  the  district  court  of  jurisdiction  in 
an  action  of  replevin  against  the  officer.*  When  the  judgment 
of  a  justice  in  the  action  of  replevin  is  reversed,  it  is  competent 
to  the  superior  court  to  award  the  possession  of  the  property  to 
the  party  entitled  thereto.* 

IZ.  VSHUE  nr  Actioks  of  Repieyih — (See  also  Venue). — The 
general  rule  as  to  the  venue  of  actions  is,  that  actions  concern- 
ing real  property,  whether  for  title,  or  for  injuries  to  the  posses- 
sion or  property,  as  by  trespass,  or  by  nuisances,  are  local ;  while 
transitory  actions  embrace  all  personal  actions,  the  principal  facts 
of  which  might  have  been  supposed  to  happen  anywhere.*  Re- 
plevin,  though  it  might  seem  to  come  within  the  latter  part  of 
the  rule,  has  been  held  a  local  action  in  most  of  these  States,® 

1.  Freeman  v.  Howe,  24  How.  (U.  attachment  issued  from  the  superior 

S.)  450;   PeckT'.  Jenness,  7  How.  (U.  court  of  Cook  county,  Illinois,  which 

S.)  612.    See  Jurisdiction,  vol.  12,  p.  belong  to  one  not  a  party  to  the  at- 

292.  tachment,  the  owner  being  entitled  to 

The  defendant,  the  sheriff  of  Rock  their  possession,  may  bring  replevin 

Island  county,  Illinois,  seized  a  cer-  for  them  in  either  the  superior  or  cir- 

tain  horse  by  virtue  of    a  writ  of    at-  cult  court  of  that  county,  as  he  may 

tachment  issued  out  of  the  State  court,  choose.    Samuel  v,  Agnew,  80  111.  553. 

The  plaintiff  instituted  a  suit  of  re-  When  a  vessel  has  been  seized  un- 

plevin  for  the  horse  in  the   Federal  der  an  act  for  the  protection  of  clams 

court.    The  defendant  pleaded   prop-  and  oysters,  and    the    proceeding   is 

erty  in  another  and  the  case  was  tried  pending  before  the  two  justices,  and 

on  Its  merits  and  the  issue  was  found  the  vessel  is  replevied  by  the  owner  by 

for  the  plaintiff.    Heldy  that  after  trial  writ  out  of  the  circuit  court,  a  plea  to 

it  was  too  late  to  deny  the  jurisdiction  the  jurisdiction  of  such  circuit  court  is 

of  the  Federal  court,  on  the  ground  proper.    Day  v,  Compton,  37  N.  J.  L. 

that  the  State  court  had  acquired  prior  514. 

jurisdiction.    Gilman  v.  Wheelock,  10  4.  Peebles  v,  Morris,  77  Ga.  536. 

Biss.  (U.  S.)  430.  6.  4  Min.  Insts.   f2nd  ed.)   1061;   i 

a.  Caffrey  v.  Dudgeon,  38  Ind.  512;  Chit.  PI.  (i6th  Am.  ed.)  281. 

10  Am.  Rep.  126;  Darling  v.  Conklin,  6.  Atkinson    v.    Holcomb,  4  Cow. 

4a  Wis.  478;   Rosen    v.    Fischel,    44  (N.  Y.)  45;    Williams    v,   Welch,  5 

Conn.  371.  Wend.  (N.  Y.)  290;  Emmett  v,  Briggs, 

He  can  only  render  judgment  for  21  N.  J.  L.  53;  Robinson  v.  Mead,  7 

costs.     Jacobs    v,     Parker,    7     Baxt.  Mass.  353:   Sleeper  v,  Osgood,  50  N, 

(Tenn.)    434.      See    also    Burdett   v,  H.  331 ;  Strong  v.  Lawler,  37   Conn. 

Doty,  38  Fed.  Rep.  491.  177.    See   Gardner  v.  Humphrey,   10 

When  a  court  has  adjudged  without  Johns.  (N.  Y.)  53. 

appeal    being  taken,   that  it  has  no  If  a  defendant  in  replevin  omits  to 

jurisdiction  of  a  replevin  suit,  its  order  plead  non  cefit^  or   non  cepit  in  alio 

that  the    property    replevied    be    re-  locoy  but  pleads  property  in  himself  or 

turned   is  void.     Elder  t^  Greene  (S.  another,  the  place  of  taking  the  g6ods 

Car.  1891),  13  S.  E.  Rep.  323.  is  not  material.     Emmett  v,  Briggs,  21 

8.  Ramsden  v,  Wilson,  49  Iowa  211 ;  N.  J.  L.  53. 

Seaton  xu  Higgins,  50  Iowa  305.  Georgia. — In  Georgia  the  action  may 

Where  goods  are    taken  under  an  be  brought  in  any  county  in  which  the 
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and  also  in  Ettgland.^     This  is  especially  true  when  the  action 
is  brought  for  property  distrained,  for  rent,*  and  some  of  the 

property  is  found.    Jordan  v,  Owen,  that  where  the  property  is  found  when 

67  Ga.  616.  seized  under  the  writ.   Craft  v,  Franks, 

Where  the  affidavit  of  a  possessory  34  Iowa  504.    See  also  Porter  v,  Dal- 

warrant  alleged   that    the    defendant  hoff,  59  Iowa  459. 

was  resident  in  a  certain  county,  and  Where  an  action  of  replevin  is  begun 

that  he  had  possession  of  the  property  in  the  county  w^here  the  property  is, 

claimed,  it  was  held  that  it  would  be  but  against  a  defendant  residing  in  an- 

presumed     that    the     property     was  other  county,   a  failure  to  secure  the 

in  said  county.    Clanton  v,  Ganey,  63  property  under  the  writ  does  not  defeat 

Ga.  331.  the    jurisdiction  of  the  court;   and  in 

Pennsylyania. — In  replevin  for  arti-  such  case  the  defendant  is  not  entitled 

cles   not  distrained,  it  is  sufficient  if  to  have  the  cause  removed  to  the  coun- 

the    taking    be    laid    in    the    county,  ty  of  his  residence.     Laughlin  v.  Main, 

Muck  V.  Folkroad,  i  Browne  (Pa.)  60.  63  Iowa  580. 

BUsBOurl.  —  The    action     must     be  Kansas. — Where  an  action  of  replevin 

brought    in    the  county   in  which  the  is  commenced  before   a  justice  of  the 

property  is  found.     Allen  v,  St.  Louis,  peace   by    a    resident    of   the    county 

etc.,   R.  Co.,  38  Mo.  App.    294.    See  against  a  non-resident,  if  the  defendant 

Crocker  v.  Mann,  3  Mo.  472;  26  Am.  is  properly  served  with  summons  in  the 

Dec.  684.  county  wRere  the  action  is  commenced, 

Indiana. — The  action  may  be  brought  although  the  property  is  not  obtained, 

in  any  county  where  the  defendant  re-  and  has  never  been  wrongfully  detained 

sides.     Hodson    v.    Warner,    60    Ind.  in  the  county  where  the  action  is  com- 

2x4.     And    before  any  justice  in  that  menced.  but  has  been  and  is  wrongfully 

county    without  reference  to  the  fact  detained  by  the  defendant  in  the  coun- 

that  the  defendant  may  reside  in  an-  ty    where    the    defendant  resides,  the 

other  township.     Test    v.    Small,    21  court  has  jurisdiction  to  hear  and  de- 

Ind.  127;  Beddinger  v.Jocelyn,  18  Ind.  termine  the    case  as  one  for  damages 

325.     See  also  Jocelyn  v,  Barrett,  18  only.     Huckcll  v,  McCoy,  38  Kan.  53. 

Ind.  128.     It  is  not  necessary  that  the  Wisconsin. — The  action  of  replevin 

place  where  the  property  is  detained  be  is    transitory    in     Wisconsin^     except 

proved  by  direct  evidence,  but  it  may  be  where  the  property  has  been  distrained, 

inferred  from  circumstances.   Louthain  Young  v.  Lego,  30  Wis.  206. 

V,  May,  77  Ind.  109.  BUssisslppi.  —  Replevin      may      be 

In    Georgia     the    action     may    be  brought   in    the    county  in  which  the 

brought   in    any  county  in  which  the  goods  are  found,  without  regard  to  the 

property  is  found.    Jordan  v,  Owen,  67  county  of  the  residence  of  the  defend- 

Ga.  616.  ant.    Ellison  v,  Lewis,  57  Miss.  588. 

Iowa. — An  action  of  replevin  may  be  'The  action  may  be  instituted  in  the 

brought  either  in  the  county  where  the  circuit  court  of  any  county  or  in   the 

defendant  resides  or  where  the  prop-  justice's  court  of  any  district,  where  the 

erty  is  situated,  at  the  election  of  the  defendant  or  the  goods  may  be  found, 

plaintiff,  but  the  venue  cannot  properly  and  all  proper  process  may  be  issued  to 

be  laid  in  a  county  other  than  one  of  other  counties,  or  districts',  as  the  case 

these,  upon  an  allegation  that  the  prop-  may  be.     Code  of  Mississippi^  §  2^34- 

crty    was    wrongfully  removed  there-  See  Turner  v,  Lilly,  56  Miss.  576, 

from    by    the    defendant.       Hibbs    v.  Under  the  foregoing  section  a  justice 

Dunham,  54  Iowa  559.  of  the  peace  of  one  district  cannot  issue 

Evidence  offered  in  support  of  a  mo-  a  writ  of  replevin  for  property  held  by 

tion  for  change  of  venue,  must  be  ad-  a  defendant  in  another  district  return- 

mitted.     Parker    v,    Norris,   56  Iowa  able  before  a  justice  in  such  district. 

295.  Richardson  v,  Davis,  59  Miss.  15. 

Thelanguageof$38q3ofthe/9waRev.  Maine. — Replevin    must  be  brought 

Code,  providing  that  actions  of  replevin  in  the  county  where  the  original  taking 

may  be  commenced  in  any  county  and  was,  or  where  the  chattel  is  detained, 

township  wherein  any  portion  of  the  Pease  v.  Simpson,  12  Me.  261. 

property  is  found,  is  construed  to  relate  1.  i  Saund.  347,  note  (1);  i  Chit  PI. 

tothe  location  of  the  property  at  the  time  (16  Am.  ed.)  281. 

the  action  is  commenced,  and  not  to  8.  Strong  v.  Lawler,  37  Conn.  177. 
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older  authorities  held  that  the  close  upon  which  the  distress  was 
levied  must  be  described  by  name  or  by  abuttals,*  but  such  is 
not  the  modern  doctrine.*  An  allegation  of  venue  in  the  com- 
plaint is  necessary  to  the  jurisdiction  in  an  action  of  replevin,^ 
but  the  venue  is  sufficiently  laid,  if  it  appear  in  the  margin  of  the 
statement  filed  wth  the  justice.* 

X.  Fbogeeoihgs  nr  the  Actiok.— See  Instructions,  vol.  ii,  p. 
236;  Open  and  Close,  vol.  17,  p.  205. 

1.  Demand. — See  Demand,  vol.  5,  p.  528A. 

2.  Affidavit  in  Beplevin — (See  Affidavits).* — At  common  law 
the  writ  of  replevin  was  issued  out  of  the  court  of  chancery,  and 
could  be  sued  out  only  at  Westminster.  The  statute  of  Marl- 
bridge,  however,  directed  that  the  sheriff,  immediately  upon 
plaint  to  him  made,  should  proceed  to  replevy  the  goods.®  The 
affidavit  of  the  modern  statutes  is  the  same  thing  as  the  plaint 
mentioned  in  the  statute  of  Marlbridge.^  In  cases  where  the 
object  of  the  action  is  to  obtain  a  delivery  of  the  goods,  an  affida- 
vit complying  in  terms  with  the  statutes  is  a  condition  pre- 
cedent,^ but  where  the  immediate  possession  at  the  beginning  of 

The  reasons  for  this  rule  are  not  sat-  No  venue  is    necessary  to  a    demise 

isfactory,  and  it  should  not  be  extend-  in  an  avowry  for  a  distress,  etc.,  in  an 

cd.     In"  a  declaration  in  replevin  for  action  of  replevin.     Davis  i'.  Tyler,  i8 

cattle  impounded  it  is  sufficient  to  al-  Johns.  ( N.  Y. )  490. 

lege  the  town  where  they   were   taken.  8.  Stiles  v,  James,  2  Wash.  Ter.  194; 

Strong  V,  Lawler,  37  Conn.  177.  Stoker  v.  Crane,  46  Mo.  264. 

1.  Potten  r.    Bradley,  2  M.  &  P.  78 ;  But  where  the  sherifTs  return  shows 
17  E.  C.  L.  203.  the  property  to  be  within  the  jurisdic- 

Where    the    defendant    in    avowry  tion,  the    omission  in    the  pleading  is 

states  the  precise  house  or  place,  the  cured.     Stiles  v,  James,  2  Wash.  Ter. 

plaintiflT  may  traverse  the  place  in  the  194. 

avowry,  though    not    described    with  4.  Stoker  v.  Crane,  46  Mo.  264. 

certainty  in  his  declaration,  but  where  6.  Vol.  i,  p.  307. 

the    plaintiff   does    not    traverse    the  6.  3  Bl.  Com.   146;  Cobbey's    Law 

place,  but  joins  issue  on  the  tenancy,  of  Replevin  279. 

the  locus  in  quo  is  rendered  immaterial,  7.  Bard  well  i'.  Stubbert,  17  Neb.  485; 

and  the  plaintiff  may   show  the  taking  Anderson  v.   Hapler,  34  111.  436;  85 

of  the  goods  in  another  place  than  the  Am.  Dec.  318. 

house  demised,  especially    where  the  8.  Bardwell  7^.  Stubbert,i7  Neb.A85; 

goods  were  removed  from  such  house,  Wibur  v.  Flood,  16  Mich.  40;    93  Am. 

leaving    the    reht  unpaid,    and  were  Dec.  203;  Milliken  t;.  Selye,  6  Hill  (N. 

seized  within    thirty  days   thereafter.  Y.)    623;    Berrien   v.  Westervelt,     12 

Gardner  v,  Humphrey,  10  Johns.   (N.  Wend.  (N.  Y.>  194;  Payne  v,   Bruton, 

Y.)  53.  10  Ark.  53 ;  Kehoe  v,  Kounds,  69  111. 

2.  Strong  v.  Lawler,    37  Conn.  177.  351 ;  McClaughry  v.  Cratzenberg,  39 
See  also  Gipson  r.  Bump,  30  Vt.  175.  111.  117;  Carlon  v.    Dixon,  12  Oregon 

The   declaration  in  an    action  of  re-  144;  Catterlin    v,    Mitchell,    27   Ind. 

plevin  stated  the    taking  of  the   prop-  298;  89  Am.  Dec.  501 ;  Dowell  v,  Rich- 

crty  to  be  from  the    dwelling  house  of  ardson,  10   Ind.  573 ;  Cure    v.  Wilson, 

the  plaintiff  in  Gay  street.    Held^  that  25  Iowa  205. 

evidence  of  the    defendant's    having  The  present  statutes  of    Michigan 

taken  the  property  in    Gay  street  was  contemplate  the  issuing  of  the  writ  of 

sufficient,    without    proving    that    he  replevin  before  any    affidavit  is  made, 

took  it  from  the  dwelling  house  of  the  Baker  v,  Dubois,  32  Mich.  92. 

plaintiff.     Faget  v.  Brayton,  2  Har.  &  In  an  action  of  replevin  before  a  jus- 

J.  (Md.)  350.  tice  of  the  peace,  there  is  no  necessity 
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the  action  is  not  asked,  the  affidavit  is  not  a  condition  precedent.' 
It  is  usually  made  by  the  plaintiff  in  replevin,  but  any  one 
acquainted  with  the  facts  may  make  it  on  his  behalf.*  The 
affidavit  is  required  for  the  benefit  of  the  defendant,  and  if  he 
does  not  elect  to  take  advantage  of  its  absence  or  irregularity^ 
the  plaintiff  is  estopped  from  so  doing.  Its  absetice  renders  the 
proceedings  voidable  only,  and  not  void.*  The  affidavit,  as  its 
name  imports,  must  be  sworn  to  or  affirmed,  in  order  to  sustain 
proceedings  in  the  action  ;^  but  it  has  been  held  that  signing  by 
the  plaintiff  is  not  necessary  to  its  validity.*  Where  the  defend- 
ant does  not  object  to  the  affidavit  before  going  to  trial  on  the 
merits,   he   is  not  allowed  to  do  so  on  appeal.*     The  form  of 


it  seems  for  the  plaintifTs  affidavit,  as  nois  replevin   act  of  1839.     Frink  r. 

such,  to  state  that  he  claims  a  judg-  Flanagan,  6  111.  35 ;    Smith  v,  Emer- 

ment  for  the  possession  of  the  proper-  son,  z6  Ind.  355;  Hyde  v.  Patterson, 

ty  or  that   he    claims     damages    for  i   Abb.  Pr.  (N.  Y.)  24S. 

the  detention    thereof,  though  these  The  defendant  waives  an  objection 

statements    will   not    vitiate  the    affi-  to  the  sufficiency  of  the  plaintiff 's  af- 

d.:^'It.     Eddy  v,  Beal,  34  Ind.  159.  fidavit,  upon  which  the  property  was 

1.  Catterlin  xk  Mitchell,  27  Ind.  298;  taken,  by  giving  an  undertaking  and 
89  Am.  Dec.  50Z ;  Hodson  v.  Warner,  obtaining  a  redelivery  to  himself. 
60  Ind.  214;  Eads  v»  Stephens,  63  Mo.  Wisconsin  M.  &  F.  Ins.  Co.  Bank  v. 
90;  Hamilton  v.  Clark,    25  Mo.   App.  Hobbs,  22  How.  Pr.  (N.  Y.)  494. 

428 ;  Bingham  v.  Morrow,  29  Mo.  App.  4.  Kehoe    v.   Rounds,  69    111.  351 ; 

448;  Lamont  v.  Williams,  43  Kan.558;  Cure  v,  Wilson,  25  Iowa  205;  Berrien 

Batchelor   t;.  Walburn,  23    Kan.   733;  t;.  Westervelt,  12  Wend.  (N.  Y.)  194. 

Jarman  v,  Webb,  67  N.  Car.  32.  5.     Crist   v.    Parks,    19    Tex.    234; 

2.  Anderson  v,  Hapler,  34  111.  436 ;  85  Bloomingdale  v.  Chittenden,  75  Mich. 
Am.  Dec.  318;  Cutler  v.  Rathbone,  x  305. 

Hill  (N.  Y.)  201;  Carlon  xk  Dixon,  12  An  affidavit  to  a  petition  in  replevin^ 
Oregon  144;  Ntchols  v.  Standish,  48  signed  '*G.  W.  and  R.  H.,*'  and  sworn 
Conn.  321.  to  by  both  plaintiffs,  is  not  objectiona- 
Under  $^  2942-43  of  the  code  of  ble.  Hoover  v.  Rhoads,  6  Iowa  505. 
Alabama^  of  1876,  which  provide  for  An  affidavit  to  a  petition  and  for 
the  bringing  of  a  suit  for  the  recovery  writ  of  replevin,  signed  **F.  D.  and 
of  personal  chattels  in  specicy  and  for  Co.,  Per.  P.  B.  M.,  Agent,'  but  other- 
the  making  of  an  affidavit  by  the  plain-  wise  in  proper  form,  while  the  names 
tiff,  his  agent  or  attorney,  that  the  prop-  of  the  principals  should  have  been 
erty  sued  for  belongs  to  the  plaintiff,  omitted,  is  sufficient  Hershiser  v. 
and  for  the  giving  by  the  plaintiff  of  a  Delone,  24  Neb.  380. 
bond  for  costs  and  damages,  as  prereq-  He  must  sign  it  in  Connecticut. 
uisites  to  the  making  of  an  order  for  Spencer  v.  Bidwell,  49  Conn.  61. 
the  seizure  of  the  property,  an  affidavit,  6.  Eddy  v,  Beal,  34  Ind.  159;  Perkins 
in  such  a  suit  by  the  United  States,  in  v.  Smith,  4  Blackf.  (Ind.)  299. 
the  circuit  court  of  the  United  States  After  defendants  had  obtained  a  re- 
made by  a  special  agent  of  the  general  turn  of  the  property,  the  court  refused 
Land  Officer,  in  which  he  swears,  to  the  their  motion  to  set  aside  all  the  pro- 
best  of  his  knowledge,  information  ceedings  for  insufficiency  of  plaintiff's 
and  belief,  that  the  property  sued  for  affidavits.  Nicoll  x\  Pinner,  10  How. 
belongs  to  the  United  States,  is  suf-  Pr.  (N.  Y.)  376. 

ficient.      U.  S.   v.   Bryant,  11 1   U.  S.  The  court  will  refuse  a  motion  by 

449.                                 '  defendant  to  set  aside  replevin  pro- 

3.  Nichols  V.  Standish,  48  Conn,  ceedings  because  of  the  alleged  insuf- 
321.  ficiency  of  the  plaintiff's  affidavit  for 

Appearance  and  pleading  operates  obtaining  a  delivery  of  the  proper^,, 

as  a  waiver  of  the  irregularity  in  issu-  where  defendant  has  made  no  objec- 

inc^  a  writ  of  replevin  without  a  suf-  tion  to  the  affidavit  until  his  time  to 

ficient  affidavit,  as  required  by  the  Illi-  answer   has   expired,  and    where    his 
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alTidavit  in  replevin,  and  what  it  should  contain,  is  provided  by 
the  statutes  of  the  respective  States,  and  they  must  be  strictly 
followed.*     The  facts  upon  which  the  plaintiff  rests  his  action 

notice  of  motion  does  not  specify  ac-  Rev.  Stat,  it  is  sufficient;  and  although 

curatfly   and  closely  any  irregularity  it  may  be  necessary  for  the  plaintiiT  to 

in  the  affidavit,  as  required  by  rule  of  prove  that  he  has  an  interest  in  the 

court  37.     Paddock  v.  Guyder,  55  Hun  property,  in  order  to  establish  his  right 

(N.  Y.)  612.  to  the  possession,  yet  he  need  not  state 

1.    Westenberger    v.    Wheaton.    8  in  the  affidavit  the  nature  of  such  in- 

Kan.   169;    Bliss*    New  York    Anno-  terest.     Hass  v.  Preecott,  38  Wis.  146; 

tated  Code,  $§  1694,  et  seq.  overruling  Child  v.  Child,  13  Wis.  17. 

Kansas. — The  fourth  clause  of  section  In  a  suit  before  a  justice  of  the  peace 

177  of  the  code  of  Kansas  requires  that  to  recover  personal  property,  the  plain- 

the  affidavit  in  replevin  to  recover  the  tiff  need  not  prove  the  averments  in  his 

immediate  possession  of  personal  prop-  affidavit,  that  it  '*  had  not  been  taken  by 

erty  shall  state  that  the  property  sought  virtue  of  any  tax,  etc.,  nor  seized  under 

to  be  replevied  "was  not  taken  in  exe-  any  execution,  etc.    Carney  v,  Doyle,, 

cution  on  anv  order  or  judgment  against  14  Wis.  270. 

said  plaintiff,  or  for  the  payment  of  any  Oregon. — The  affidavit  in  an  action 

tax,  fine  or  amercement  assessed  against  forms  no  part  of  the  pleadings  in  Ore^ 

him,  or  by  virtue  of  an  order  of  delivery  gvn,    Moser  v.  Jenkins,  5  Oregon  447. 

issued  in  an  action  of  replevin,  or  any  Under  the  Oregon  statute  the  affi- 

other  mesne    or  final    process  issued  davit  is  the  foundation  of  jurisdiction 

against  said  plaintiff.*'     All  these  facts  in  an  action  for  the  recovery  of  per- 

must  be  sworn  to  exist  before  the  order  sonal  property.      Carlon  v,  Dixon,  12 

of  delivery  can  be  made ;  and,  unless  Oregon  144. 

they  do  exist  as  facts,  the  action  of  IlUnols. — In  Illinois  the  affidavit  in 

replevin  cannot  be  maintained,  except  the  action  of  replevin  should  state  that 

in  the  case  of  exempt  property.    Wes-  the  property  had  not  been  distrained 

tenberger    v,    Wheaton,  8    Kan.   169;  for  taxes  assessed.    Campbell  v.  Head,. 

Paul  V.  Hodges,  36  Kan.  225.  13  111.  122. 

An  affidavit  for  an  order  of  delivery  An  affidavit  in  replevin  stated   that 

in  replevin  which  states  that  the  prop-  the  plaintiff  *'  being  duly  sworn,  says 

erty  in  question  "was  not  taken  in  exe-  on  oath,  that  he  is  lawfully  entitled  to 

cution,  or  under  a  judgment  against  the  the  possession  of  500  barrels  of  prime 

plaintiff,''  will  not  be  held  insufficient  mess  pork,  for  which  he  brings  suit  in 

because  it  does  not  follow  the  language  replevin  against   Horace  Burton,  and 

of  the    statute  in  alleging    that    said  which  is  about   to  be  replevied,  and 

property  "was  not  taken  in  execution  which  said  pork  is  wrongfully  detained 

on  an  order  or  judgment  against  the  from  this  deponent  by  the  said   Horace 

plaintiff."    Auld  v,  Kimberlin,  7  Kan.  Burton,**  etc.    This  was  held  sufficient. 

601;  Williams  v,  Gardner,  22  Kan.  122.  Burton  v,  Curyea,  40  111.  320;  89  Am. 

The  affidavit  of  a  plaintiff  in  replevin  Dec.  350. 

is  no  part  of  the  pleadings,  and  the  facts  In  replevin,  the  affidavit  need    not 

set  forth  therein  form  no  part  of  the  allege  that  the  property  claimed  was 

issues  in  the  case.     Crawford  v.  Fur-  unlawfully  taken  or  detained.     Whisler 

long,  21  Kan.  698;  HoisingtQn  v.  Arm-  v.  Roberts,  19  111.  274. 

strong,  22  Kan.  110.  Before  a  writ  of  replevin  can  issue. 

In  an  action  of  replevin  in  a  justice's  in   Illinois^  the  plaintiff,  or  some  one 

court  the  plaintiff  may,  if  he  chooses,  for  him,  must  make  affidavit  that  '*  the 

and  with  the  permission  of  the  justice,  plaintiff  in  such  action  is  the  owner  of 

use  and  treat  his  affidavit  for  the  sum-  the  property,"   etc.;    and   an   affidavit 

mons  and  order  of  delivery  as  a  bill  of  •  made  by  an  agent  should  be  as  positive 

particulars,  if  unchallenged.     Starr  v.  as  when  made  by  the  plaintiff  himself. 

Hinshaw,  23  Kan.  532.  Frink  v,  Flanagan,  6  ill.  35. 

But  if  challenged  as  not  being  a  bill  In  replevin  for  a  steam  saw -mill  and 

of  particulars,  it  will  not  suffice.    Cas-  its  appurtenances,  the  affidavit    must 

terltne  v.  Day,  26  Kan.  306.  aver  that  the  property  in  question  i» 

Wiaoonsln. — When  the  affidavit  for  personal  estate.     Chatterton  v.  Saul» 

replevin  contains  all  the  averments  re-  16  III.  149. 

quired  by   (  135,  ch.  120,    Wisconsin  Indiana. — In  an  action   of  replevia 
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-where  the  affidavit  of  the  plaintifT  did  The  justice  may  attach  his  jurat  to 

not  state  whether  or  not  it  had  been  the  affidavit  in  replevin   at   any    time 

seized  under  an  attachment  against  his  after  it  was  made  and  before  the  return 

property,   the  affidavit  was   held  bad.  day  of  the  writ.     Peterson  v.  Fowler, 

Bridges  t\  Lyman,  31  Ind.  384.  76  Mich.  258. 

The  statute  requires  that  the  affidavit  Oonneeticnt.  —  An  affidavit  in  re- 
should  state  in  what  county  the  af-  plevin  is  sufficient  if  it  follows  the 
fiant  believes  the  property  is  detained,  form  given  by  statute,  and  describes 
but  it  is  not  necessary  to  the  validity  of  the  goods  described  in  the  complaint, 
the  verdict  that  this  statement  should  although  it  does  not  state  in  so  many 
be  sustained  by  any  evidence.  Cox  v.  words  that  the  goods  described  are 
Albert,  78  Ind.  241;  Buck  v.  Young,  i  those  which  it  is  desired  to  replevy. 
Ind.  App.  538.  Brown  v.  Poland,  54  Conn.  313. 

In  order  for  the  plaintiff  to  get  the  The  general  statutes  of  Connecticut^ 
possession  of  his  property  in  an  action  tit.  19,  ch.  17,  pt.  15,  with  regard  to 
of  replevin,  he  must  file  an  affidavit  replevin,  provide  that  no  writ  shall  be 
showing  that  it  was  not  taken  for  a  issued  until  the  plaintiff  or  some 
tax.  Adams  v,  Davis,  109  Ind.  10.  credible  person  shall  subscribe  an  affi- 
See  also  Dowell  v.  Richardson,  10  Ind.  davit  that  the  affiant  believes  that  the 
573;  Deacon  v.  Powers,  ^7  Ind.  489.  plaintiff  is  entitled  to  the  immediate 
Compare  Bringhurst  v.  Pollard,  6  Ind.  possession  of  the  goods  sought  to  be  re- 
452.  plevied,  which  affidavit  shall  be  an> 
An  affidavit  for  the  possession  of  nexed  to  the  writ.  In  a  replevin  suit 
personal  property  which  alleges  that  brought  jointly  by  a  husband  as  trustee 
the  property  is  wrongfully  instead  of  of  his  wife  and  by  the  wife  in  her  own 
unlawfully  detained,  as  required  by  the  right,  the  affidavit,  which  was  signed 
statute,  and  does  not  charge  that  the  by  the  husband,  stated  that  he  be- 
detention  is  by  the  defendant,  is  bad.  lieved  that  he  as  trustee  of  his  wife  or 
Louisville,  etc.,  R.  Co.  v.  Payne,  103  his  wife  in  her  own  right  was  entitled  to 
Ind.  183.  the  immediate  possession  of  the  prop- 
Mlimesota. — In  an  action  brought  in  erty.  Held^  to  be  insufficient.  Spencer 
a  justice^s  court  of  Minnesota^  a  re-  v.  Bidwell,  49  Conn.  61 
plevin  affidavit,  which  states  in  the  New  Mexico. — Section  ^o  of  the  Nevf 
statute  language  that  the  property  in  Mexico  law  relating  to  justices  of  the 
question  was  not  taken  from  the  plain-  peace  requires  the  affidavit  in  replevin, 
tiff  **by  any  process  legally  or  properly  in  actions  before  justices,  to  state  the 
issued  against  him,  or,  if  so  taken,  it  value  of  the  propertj',  but  the  form  pre- 
was  exempt  from  seizure  on  such  pro-  scribed  by  §  124  contains  no  such  state- 
cess,*'  is  not  invalid  on  account  of  the  ment.  jfleldy  that  the  statement  is  nec- 
retention  of  the  alternative  clause,  and  essary,  and  the  writ  should  be  quashed 
substantially  states  that  the  property  for  its  omission.  The  defect  would  not 
was  exempt  whether  taken  under  law-  be  cured  by  verdict.  Barruel  v.  Irwin, 
ful  process  or  not.    Carlson  v.  Small,  2  N.  Mex.  223. 

32  Minn.  492.  Kentucky. — Since  the  act  of  1842,  it 
Micliigan. — The  affidavit  required  in  is  not  necessary  to  file  an  affidavit  of 
actions  of  replevin  to  be  annexed  to  the  the  value  of  property  sued  for  in  re- 
writ  before  it  can  be  executed,  must  plevin.  Aulick  v,  Adams,  12  B.  Mon* 
•contain  the  statement,  "that  the  prop-  (Ky.)  104. 

erty  was  not  taken  for  any  assessment  New  York. — The  affidavit  to  be  de- 
levied  by  virtue  of  any  law  of  this  livered  to  the  sheriff  must  particularly 
State,"  also  **that  it  was  not  seized  un-  describe  the  chattel  to  be  replevied, 
der  any  execution  against  the  goods  and  must  contain  the  following  allega- 
and  chattels  of  the  plaintiff  liable  to  tions:  ist,  that  the  plaintiff  is  the  owner 
•execution."  Those  averments  are  of  the  chattel,  or  is  entitled  to  the  pos- 
made  necessary  by  the  statute,  without  session  thereof  by  virtue  of  a  special 
regard  to  the  nature  of  the  property  re-  property  therein,  the  facts  with  respect 
plevied.  Phenix  v,  Clarke,  2  Mich,  to  which  must  be  set  forth;  2nd,  that  it 
327.  is  wrongfully  detained  by  the  defend- 
In  a  replevin  suit,  the  description  of  ant;  3rd,  the  alleged  cause  of  the  deten- 
the  property  in  the  affidavit  and  writ  as  tion  thereof,  according  to  the  best 
'''one  sewing  machine  and  one  pool  knowledge,  information  and  belief  of 
table"  is  sufficiently  specific.  Proper  the  person  making  the  affidavit;  4thy 
V,  Conkling,  67  Mich.  244.  that  It  has  not  been  taken  by  virtue  of 
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must  be  shown  in  the  affidavit  that  the  court  can  pass  upon  the 

right  of  action.^     The  affidavit  must  be  taken  by  some  officer 

a  warrant  against  the  plaintiff  for  the  article.    Bliss'  New  Tork  Ann.  Code^ 

collection  of  a  tax,  assessment,  or  fine  §  1697. 

issued  in  pursuance  of  a  statute  of  the  Where  an  affidavit,  required  b^  the 

State,  or  of  the  United  States,  or  if  it  statute  to  be  delivered    to    a  sheriff 

has  been  taken  under  color  of  such  a  with  a  writ  of  replevin,  is  entitled  as  of 

warrant,  either  that  the  taking  was  un-  a  suit  pending  in  court,  it  will  be  treated 

lawful  by  reason  of  defects  in  the  pro-  as  a  nullity,  there  being  no  suit  pend- 

cess,  or  other  causes  specified,  or  that  ing  until  it  is  entered  in  court.     Milll- 

the  detention  is  unlawful  by  reason  of  ken  v.  Selye,  3  Den.  (N.  Y.)  54. 

facts  specified  which  have  subsequently  The  affidavit  of  a  plaintiff  in  an  ac» 

occurred;    5th,  that    it    has  not  been  tion  of  replevin  must   **show^'  if   the 

seized  by  virtue  of  an  execution  or  war-  property  has  been  seized  under  execu- 

rant  of  attachment  against  the  property  tion,  "that  it  is  exempt  from  such  seiz- 

of  the  plaintiff,  or  of  any  person  from  ure''  by  a  detailed  statement  of  facts, 

or  through  whom  the  plaintiff  has  de-  Spalding  v.  Spalding,  3  How.  Pr.  (N* 

rived  title  to  the  chattel  since  the  seiz-  Y.)  297,     See  Lange  v,  Lewi,  58  N.  Y. 

ure  thereof,  or  if  it  has  been  so  seized.  Super.  Ct.  265. 

that  it  was  exempt  from  seizure  by  rea-  Netiraaka.~A    statute     requiring    a 

son  of  facts  specified,  or  that  its  deten-  plaintiff  in  replevin  to  swear  that  the 

tion    is  unlawful   by   reason   of   facts  goods  were  not  taken   in  execution  on 

specified  which  have  subsequently  oc-  any  order  or  judgment  against  him  is 

curred;6th,  its  actual  value.  Bliss' A^ew  not  satisfied  by  an  affidavit  that  they 

Tork  Ann.  Code,  §  1695.  were  taken  on  execution  against  him 

But  where  the  affidavit  is  made  after  on  a  void  judgment.    Plaintiff  cannot 

the  service  of  the  summons,  the  allega-  question  the  validity  of  the  judgment 

tions   required   to  be  inserted  therein  in  that  manner.     Wilson  v,  Macklin,  7 

by  subdivisions  first  and  second  of  the  Neb.  50.    See  Vinnedge  v.  Nicholai,  28 

last  section  must  be  to  the  effect  that  Neb.  133. 

the  plaintiff  at  the  time  of  the  com-  1.  Depew  v.  Leal,  2  Abb.  Pr.  (N.  Y.) 

mencement  of  the  action  was  the  owner  131 . 

of  the  chattel,  or  was  entitled  to  the  An  affidavit  made  to  obtain  an  order 
possession  thereof  by  virtue  of  a  special  of  delivery  in  a  replevin  suit,  which 
property  therein,  and  that  it  was  then  omits  to  aver  that  plaintiff  is  entitled  to 
wrongfully  detained  bv  the  defendant  the  immediate  possession  of  the  prop- 
as  prescribed  in  thcfse  subdivisions,  erty,  is  fatally  defective.  Paul  v. 
Bliss'  New  Tork  Ann.  Code,  §  1696.  Hodges,  26  Kan.  225.                            * 

Where  the  affidavit  describes  two  or  The  affidavit  in  replevin   containing 

more  chattels  of  the  same  kind,  it  must  an  averment  that  the  plaintiff  was  the 

state  the  number  thereof,  and  where  it  owner,  and  entitled  to  the  immediate 

describes  the  chattel  in  bulk,it  must  state  possession  of  the  property  constituting 

the  weight,  measurement  or  other  quan-  the   subject  of  the  action  was  prima 

tity.     Where  it  describes  two  or  more  facie  good  as  an  allegation  of  absolute 

chattels  to  be  replevied,  it  may,  at  the  ownership,  notwithstanding  such  own- 

election  of  the  plaintiff,  state  the  aggre-  ership    was     alleged    to     have    been 

gate    value  of    all,  or    separately  the  based  upon  a  chattel  mortgage,  when 

value  of  any  chattel,  or  of  anv  class  of  attacked  by  a  motion  in  the  nature  of 

chattels,  and  the  aggregate  value  of  the  a  demurrer.    Vinnedge  v.  Nicholai,  2S 

remainder,  if   any.     Where    it    states  Neb.   133.     See   Xenia  Twine   Co.  r. 

separately   the  value   of  one  or  more  Hopver  (Ohio).  25  Week.  L,  Bull.  10. 

chattels,  or  class  of  chattels,  the  defend-  Where  an  affidavit  for  the  replevin  of 

ant  may  require,  as  prescribed  in  the  a  mare  described  her  as  a  blazed -face, 

following  provisions  of  this  article,  the  cream -colored     mare,    eight    or    nine 

return  of  any  or  all  of  the  chattels,  or  years  old,  while  she  is   described  in  a 

classes  of  chattels,  the  value  of  which  mortgage    of  record  to  plaintiff  as  a 

is  thus  stated,  or  of  a  portion  thereof  cream-colored   mare  seven  years  old» 

which  has  been  replevied.    .If  he  pro-  the   variance  is  immaterial.     King  v. 

cures    such    a    return,   the    remainder  Connevy,  52  Ark.  115. 

must  be  delivered  to  the  plaintiff,  ex-  An  affidavit  containing  no  averment 

cept  as  is  otherwise  prescribed  in  this  of  possession  of  the  plaintiff,  or  that 
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having  power  to  administer  oaths  or  to  take  affidavits.^  The 
original  affidavit  in  replevin  may  be  amended  if  the  application 
is  seasonably  made.' 

3.  Writ — a.  Issue. — The  issuing  of  the  writ  of  replevin  is  a 
ministerial  act  and  may  be  performed  by  the  clerk  in  term  time 

without  an  order  of  court.**  If  a  person  issues  the  writ  without 
authority,  he  is  a  trespasser.*  The  writ  must  specify  the  prop- 
erty to  be  taken,^  but  the  description  is  sufficient  if  the  officer 

the  property  was  taken  from   him  un-  6.  Snedeker  v,  Q^iick,    ix    N.  J.  L. 

lawfully  and  without  his  consent,  is  fa-  179;    Magee    v,    Siggerson,  4  Blackf. 

tally  defective.     McArthur  v.  Hogan,  (Ind.)  70;  Stevens  v .  Osman,  1   Mich. 

Hempst.  (U.  S.)  286.  93;  48  Am.  Dec.  696;  Paterson  v.  Par- 

Where  an  affidavit  is  filed  in  an  ac-  sell,  38  Mich.  607;  State  v.  V\i^elch,  37 

tion  of   replevin   by  the   plaintiff,   his  Wis.  196. 

agent  or  attorney,  that  the  defendant  On  a  writ  of  replevin  for  about  400 

at  the  time  and  before  the  commence-  tons  of  bog  ore,  the  sheriff  is  not  au- 

ment  of  the  action  was  a  deputy  sheriff  thorized  to  deliver  to  the  plaintiff  720 

in  the  county  where  such  suit  was  in-  tons.     It  seems  that  the  sheriff  would 

stituted,    and    took   the  property    de-  have  been  justifiable  in  refusing  to  exc- 

scribed  in  the  petition  in  his  capacity  cute  a  writ  thus  vaguely  describing  the 

as  deputy  sheriff  of  said  county,  such  property.       De    Witt    v.    Morris,    13 

affidavit  shows   that  the   sheriff  is  in-  Wend.  (N.  Y.)  496. 

terested  in  the  case.     Cassidy  v,  Fleak,  A  description  in  the  affidavit  annexed 

20  Kan.  54.  to  the  writ  is  not  sufficient     Paterson 

1.  Berrim  v,  Westervelt,   12  Wend.  v.  Parsell,  38  Mich.  607. 

<N.  Y.)  X94.  The  description,  ''two  j'earlings,  red 

2.  Meyer  v.  Lane,  40  Kan.  491 ;  Cas-  and  white  in  color,"  is  sufficient  in  a 
sidy  V,  Fleak,  20  Kan.  54;  Depew  v.  writ  of  replevin.  Kelso  v.  Saxton,  40 
Leal,  2  Abb.  Pr.  (N.   Y.)   131;  Apple-  Mich.  666. 

white  V,  Allen,  8  Humph.  (Tenn.).697;  A  writ  which  described  the  property 
Frink  V,  Flanagan,  6  111.  35;  Lewis  v.  as  six  oxen,  was  held  sufficient.  Far- 
Connolly,  29  Neb.  222.  well  v,  Yqth^  18  Mich.  166. 

An  amendment  to  the  affidavit  in  an  The  property  was  described  in  the 

action  of  replevin  may  be  made  by  an-  writ  as  **one  sewing  machine  and  one 

other  agent  of  plaintiff  than  the  agent  pool  table."    Held^  sufficient.    Proper 

w4io  made  the  original  affidavit.     Col-  v.  Conkling,  67  Mich.  244. 

born  V,  Barton,  14  111.  App.  449.  "A  quantity  of  corn   consisting  of 

Under  Gantt*s^r>&<ijija5  Dig.,  §4616,  about  two  hundred  bushels,  and  a 
an  affidavit  in  replevin  may,  on  quantity  of  rye  consisting  of  about  one 
appeal  from  a  justice  to  the  circuit  hundred  bushels,**  is  not  a  sufficient  de- 
court,  be  amended  so  as  to  enlarge  the  scription  of  the  property  to  maintain 
damages.     Hanf  v.  Ford,  37  Ark.  544.  replevin.    Stevens  v,  Osman,  i   Mich. 

8.  Pennington    v,    Streight,  54  Ind.  92;  48  Am.  Dec.  696. 

376;  Easter  v,  Traylor,  41  Kan.  493.  An  order  of  delivery   directing  the 

Where  a  writ  of' replevin  is  improp-  officer  to  replevy  bales  of  cotton  gives 

erly  executed  in  Arkansas^  the  clerk  him  no  authority  to  seize  seed  cotton, 

can  issue  an  alias  without  any  order  of  Chandler  v.  Smith,  34  Ark.  527. 

court.     Pool  V.  Loomis,  5  Ark.  no.  Where  a  writ  of  replevin  commanded 

A  writ  of  replevin  in  Massachusetts  the  sheriff  to  replevy  all  the  "goods, 
may  be  issued  by  the  clerk  of  the  stock  and  fixtures  iii  store  at  Johns- 
courts  in  one  county,  returnable  in  an-  ton,  at  a  place  called  Dry  Brook,  occu* 
other.  Judson  v.  Adams,  8  Cush.  pied  by  said  L,  the  defendant,  of  the 
<Mass.)  556.  value    of  eight  hundred    dollars,   and 

4.  Graves  v.  Shoefelt,  60  111.  462.  books  of  account  and  evidence  of  in- 

But  if  the  defendant  takes  a  change  debtedness  showing  the  indebtedness  of 

of  venue  to  some  tribunal  having  juris-  persons   to    said    L,  of   the   value    of 

diction  he  waives   all  objections  to  the  I50,'*  it  was   held   on   demurrer    that 

manner  in  which  the  writ  was  issued,  the   property  directed  to  be  replevied 

Graves  v.  Shoefelt,  60  111.  462.  was  described  with  sufficient  particu- 

1086 


Fneeedlftgi  in  Um  Aetion.            REPLEVIN.  Writ. 

can  identify  the  property  with  the  aid  of  third  persons.*  The 
writ  of  reolevin  need  not  contain  a  command  to  summon  the 

defendant;^  but  when  it  contains  a  summons,  it  should  be  served.' 
When  a  separate  summons  is  issued,  it  need  not  contain  a  de- 
scription of  the  property.*    The  writ   need  not   show  that  the 

affidavit  required  by  statute  has  been   made.^     An  omission   in 

laritj.      Waldron    v.  Leach,  9  R.   I.  your  petitioner,'*  it  was  held  that  the 

588.  .  description    was     sufficiently    certain. 

In  replevin  for  stacked  wheat,  the  Ellsworth  i/.  Henshull,  4  Greene  (Iowa) 

description  in  the  writ  of  the  land  upon  417. 

which  it  grew,  as  given  in  the  writ,  1.  Sexton    v,   McDowd,  38    Mich, 

differed    from    the  description  in  the  148;  Lea  v.  Terry,  15  La.  Ann.  159. 

chattel  mortgage  as  given  in  the  record.  2.  West  Publishing  Co.  v,  Bottineau, 

Held^    reversible    error.       Coman    v,  34  Minn.  239. 

Thompson,  43  Mich.  389.  In  some  States  the  writ  and  summons 

A    writ   called    for    wheat    of    the  are  issued  separately.    See  Kennedy  v, 

*'Fultz"  variety,  and  proof  showed  that  Beck,  15  Kan.  555. 

the  wheat  taken  was  of  the  ''Clawson*'  3.  Swann  v,  Shemwell,  a  Har.  &  G. 

variety.    It  was  held   that  where  the  (Md.)  283. 

writ    fully    identified    the    wheat    as  Objection  to   failure  of    sheriff    to 

that  grown  upon  plaintifTs  farm,  and  serve  copy  of  order  of  delivery  upon 

the  testimony  showed  that  no  wheat  of  defendant  must  be  taken  before  trial ; 

the     "Fultz"  variety  was    grown    on  afterwards   it  is  too  late.      Baker  v, 

plaintifTs  farm,  the  variance  was  imma-  Daily,  6  Neb.  464. 

terial.    Wattles  v.  Dubois,  67   Mich.  Where  the  sheriff  took  the  property 

313.  in  an  action  of  replevin  and  delivered 

Where  the  writ  has  been  quashed  on  it  to  the  plaintiff,  without  serving  the 

motion  of  the  defendant  in  replevin,  as  defendant  with  summons,  it  was  held 

void   for  not  describing  the   property  that  the  defendant  had  a  right  at  once 

seized,    the    defendant    cannot     have  to  give  notice  of  his  appearance,  and 

an    assessment    of   damages.      Parsell  except  to  the  bail.    Clinton  v.  King,  3 

V.  Genesee    Circuit  Judge,  39    Mich.  How.  Pr.  (N.  Y.)  55. 

542.  If  the  sheriff  neglects  to  serve  the 

A  writ  of  replevin  commanded  the  summons  and  the  defendant  voluntar- 
officer  to  replevy  ^*the  goods  and  chat-  ily  appears  in  court,  and  defends  the 
tels  following,  viz.:  the  contents  of  a  suit,  the  omission  by  the  sheriff  to  sum- 
grocery  store,"  described  the  store,  and  mon  him  is  thereby  cured.  Swann  v, 
•tated  the  person  by  whom  the  goods  Shemwell,  a  Har.  &  G.  (MdJ  283. 
were  taken  and  held.  //«/</,  that  the  See  also  Clinton  v.  King,  3  How.  Pr. 
description    was    sufficient    under  the  (N.  Y.)  53. 

Massachusetts  Gen.  Sts.,  ch.  143,  (  11,  Where  the  propertj'  has  been  seized 

and  was  not  so  vague  and  indefinite  as  on  the  original  writ  of  replevin  and 

to  be  bad  on  demurrer.    Litchman  v,  turned  over  to  the  plaintiff,  but  there 

Potter,  116  Mass.  371.  has  been  a  failure  of  personal  service 

The  fact  that  an  animal  described  in  for  any  reason  during  the  lifetime  of 
the  writ  as  a  heifer,  is  described  in  the  the  original  writ,  an  alias  writ  may  be 
certificate  of  appraisement  as  a  cow,  is  issued,  by  order  of  court,  for  the  pur- 
no  ground  for  dismissing  the  writ,  poses  of  personal  service  merely. 
Pomeroy  v,  Trimper,  8  Allen  (Mass.)  Bell  r.  Judge,  26  Mich.  414. 
3^;  85  Am.  Dec.  714.  The  sheriff  received  a  plaint  in  re- 

Where  a  storehouse  and  the  goods  plevin,  on  which    he    delivered    the 

therein  were  in  possession  of  the  sheriff  property ;  but  omitted  to  summon  the 

by  virtue  of  a  writ  of  attachment,  and  defendant,  till  after    the  next    term, 

where  the  attachment  defendant  insti-  The  common  pleas  set  aside  the  sum- 

tuted  an  action  of  replevin,  and  in  the  mons  as  irregular.    Ex  parte  Johnson, 

writ  and  petition  described  the  property  7  Cow.  (N.  Y.)  424. 

as  being  **a   certain  storehouse,  ware-  4.  Finehout  t;.  Crain,  4  Hill(N.  Y.) 

house,  and  the  goods  therein  contained,  537. 

being    the    store     in     Council    Bluffs,  6.  Magee  v,  Siggerson,    4    Blackf. 

known  and  designated  as  the  store  of  (Ind.)  70. 
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the  writ  to  state  in  what  court  the  action  was  brought,  is  only  an 
irregularity,  and  not  fatal  to  its  validity.*  The  writ  need  not 
allege  the  value  of  the  goods  replevied.*  When  it  is  defect- 
ive, it  may  be  amended.*  A  bond  is  required  from  the 
plaintiff  before  the  writ  issues,*  but  the  writ  will  not  be  quashed 
because  the  officer  has  taken  a  bond  for  a  larger  sum  than  it  de* 
manded.*  A  replevin  suit  begins  as  soon  as  a  writ,  taken  out  in 
good  faith  and  sworn  to,  is  ready   for  execution.*    Where   the 

1.  State  V,  Wilson,  24  Kan.  50.  without  taking  a  bond  in  a  sufficient 

3.  Blake  T^.  Darling,   116  Mass.  300;  penalty  to  protect  the  defendant  in 

Litchman   v.    Potter,    116   Mass.   371;  case  a  return   is   awarded,  he  will  be 

Pomeroj  T'.  Trimper,  8  Allen  (Mass.)  liable  to  the  defendant  upon  his  offi- 

398;  85  Am.  Dec.  714;  State  7^  Welch,  cial  bond,  to  the  extent  of  the  damage 

37  Wis.  196.  sustained.      He    must    ascertain    the 

3.  Jacques  v,  Sanderson,  8  Cush.  value  of  the  property,  independently 
(Mass.)  271 ;  Poyen  v.  McNuU,  10  of  the  affidavit  of  the  plaintiff,  and  iz 
Met.  (Mass.)  291;  McCourt  v.  Bond,  the  amount  of  the  bond  accordingly* 
64   Wis.  596;    Parks    v.   Barkham,   i  People  T^  Core,  85  111.  248. 

Mich.  95.  The  delivery  ol  a  replevin  bond  to 

The   writ  may  be  amended  at  the  the  officer  who  serves  the  writ  is  a 

trial  so  as  to  contain  the  proper  valua-  sufficient  delivery  thereof  to  the  de- 

tion  of  the  property.     Brigg^  v.  Wis-  fendant,  even  if  the  officer  neglects  to 

well,  56  N.  H.  319.  make  due  return  of  it  with  the  writ 

An  omission  in   a   replevin  writ  of  into    court.      Smith    v.    Whiting,    97 

the   words  "original   writ"   from   the  Mass.  316. 

statutory  form,  **provided  the  same  is  In  Massachusetts  a  writ  of  replevin 
not  taken  upon  original  writ,"  etc.,  is  may  be  delivered  to  an  officer,  and  he 
amendable,  and,  therefore,  may  not  be  may  commence  the  service  thereof* 
taken  advantage  of  by  the  plaintiff  in  beK>re  taking  a  bond  from  the  plain- 
replevin.  Goodell  V.  Bates,  14  R.  I.  tiff;  but  he  cannot  deliver  the  property  • 
65.  to  the  plaintiff,  nor  do  anything  more 
Where  the  petition  contains  nearly  than  is  necessary  to  effect  an  appraise- 
all  the  allegations  required  by  Ne-  ment  of  the  property,  until  the  plain- 
braska  Code  Civil  Proc,  §  182,  but  the  tiff  has  given  the  bond  required  by 
verification  is  insufficient  because  the  statute.  Wolcott  v.  Mead,  12  Met. 
made  on    the  belief  of  plaintiff,  the  (Mass.)  516. 

writ  of  replevin  issued  thereon  is  void-  The  bond  required  by  the  statute  in 

able,  and  not  void,  and  the  court  on  actions  of  replevin,  is  a  prerequisite  to 

such  terms  as  may  be  just,  may   per-  the  execution  of  the  writ ;  and  if  the 

mit    a  proper   affidavit    to    be    made  sheriff  takes  the  property  into  posses- 

and  filed  as  of  the   date  of  the  com-  sion  without  the  bond,  he  is  not  bound 

mencement  of  the  action.     Lewis  v.  to  deliver  it  to  the  plaintiff,  but  should 

Connolly,  29  Neb.  222.    See  Jewell  v.  restore  it  to  the  defendant.    State  v. 

Lamoreaux,  30  Mich.  155.  Stephens,  14  Ark.  264. 

4.  Hannum  v,  Norris,  21   Kan.  114;  The  officer  is  authorized  to  seize  the 
Maxey  v.  White,  53  Miss.  80.  property  and  hold  it  a  reasonable  time 

It  is  not  essential,  however,  to  the  for  the   plaintiff  to  give  the  bond  re* 

regularity  of    the    process,    that    the  quiredbythestatute,  and  if  the  plaintiff 

bond  required  by  statute  should  ap-  neglect  or  refuse  to  give  the  replevin 

pear  at  length  on  the  face  of  the  writ,  bond  required  by  the  statute,  the  officer 

Watson  v.  Watson,  9  Conn.    140;  23  should  redeliver  the  property  to  the 

Am.  Dec.  324.  person  from  whose  possession  it  was 

If  an  officer  has  served  a  replevin  taken.    Morris  v.  Baker,  5  Wis.  389: 

writ,  the  legal  presumption  is,  that  he  6.  Clap  v.  Guild,  8  Mass.  153. 

complied  with  the  law  by  taking  a  re-  6.  McMillan   v.   Lamed,    41    Mich, 

plevin  bond,  although  his  return  does  521. 

not  expressly  state  that  fact.     Shorey  Reasonable  delay  in  delivering  the 

v.  Hussey,  32  Me.  579.  writ  to  the  officer  for  execution  does 

If    the  sheriff    replevies    property  not  postpone  the  date  of  beginning 
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defendant  in  an  action  of  replevin  is  improperly  served  or  not 
served  at  all,  a  new  writ  must  issue.*  Where  only  part  of  the 
property  is  taken  by  the  writ,  an  alias  writ  followed  by  a  pluries^ 
if  necessary,  may  issue  to  obtain  possession  of  the  residue.* 
The  plaintiff  is  not  bound  to  accept  part  of  the  property,  but 
may  cause  the  defendant  to  be  arrested.* 

b.  Service. — The  writ  of  replevin  may  be  served  by  any 
person  having  authority  to  serve  the  usual  processes  in  an 
action  at  law.*     The  manner  of  executing  a  writ  of  replevin 

suit.    McMillan  v,  Larned,  41   Mich.  The  defendant   cannot  be  arrested 

531.  where  any  part  of  the  property  has 

The  date  of  a  writ  of  replevin  is  not  been  taken  upon  the  writ.    Lowrey  t;. 

conclusive  evidence  of  the  time  when  Mansfield,  3  How.  Pr.  (N,  Y.)  S8.   See 

the  action  was  commenced ;  and  if  the  New   Tork  Code   Civ.  Proc,   §  549; 

cause  of  action  had  not   accrued  on  Fitch  v.  McMahon,  103  N.  Y.  690* 

the  day  of  the  date,  but  did  accrue  be-  Imprisonment  on  an  execution  on  a 

fore  the  commencement  of  the  service  replevin  suit  does  not  fall  within  the 

thereof,  and  there  is  no  evidence  of  prohibition  either  of  the  constitution 

the  time  when  the  writ  was  given  to  (art  6,  ^  33)  or  of  the  non  imprison- 

the  officer,  the  action  may  properly  be  ment  act  of  1839  (2  M ichi^'an  Com^» 

considered  as  having  been  commenced  Laws,  ch.  166).     Fuller  t*.  Bowker,  11 

alter    the    cause    of    action    accrued.  Mich.  204. 

Federhm  v.  Smith,  3  Allen  (Mass.)  119.  4.  Rev.  Laws  Vermont^  §  1245 ;  Rev. 

If  the  writ  is  sued  out  in  time  for  Stats.  Illinois^  ch.  119,  (6;  Pub.  Stats, 

the  pleadings  to  be  perfected  at  or  be-  Massachusetts^  ch.  1841,  §(  2,   11.     See 

fore  the  next  term  ensuing  the  dis-  Pub.  Stats.  Rhode  Island^  ch.  235,  ^  a. 

tress,  it  is  within  time.      Luther   v.  Defendant  in  replevin,  who  was  un- 

Arnold,  7  Rich.  (S.  Car.)  397.  der-sheriff,  appeared  generally  to  the 

1.  O'Brien  v.  Haynes,  61  111.  494.  action,  went  to  trial  on  the  merits,  with- 

2.  Snow  V.  Roy,  22  Wend.  (N.  Y.)  out  objecting  to  the  service  of  process 
602.  upon  him  by  the  sheriff,  instead  of  by 

Where  an  alias  writ  of  replevin  was  a  constable,  otherwise  than  by  stating 

issued  for  the  remainder  of  certain  in  his  answer  by  what   officer  it  was 

goods  described  in  the  first  writ,  and  made.    Held,  that  the  irregularity  (if 

the  plaintiff  recovered  judgment,  held  any)  in  the  service  was  waived,   and 

that  even  were  the  writ  invalid,  the  the  court  had  jurisdiction.     Krueger 

subsequent    proceedings,    up    to    the  v.  Pierce,  37  Wis.  269. 

judgment,  must  be  sustained,  as  being  A  writ  to  replevy  goods,  taken   by 

in  accordance  with  the  provisions  of  attachment,  is  not  an  adversary  suit, 

the  statute ;  and  that  the  defendant  but  a  mandatory  precept,  and  ought  to 

could  not  complain,  since  it  was  the  be  directed  to  the  officer  who  served 

same    judgment    which    would    have  the  attachment.    Denison  v.  Raymond, 

been  rendered  had  no  alias  writ  been  Kirby  (Conn.)  274. 

issued.     Maxon  v,  Perrott,   17  Mich.  In  Iowa  when  a  writ  of  replevin  is 

332;  97  Am.  Dec.  191.  properly     served,   it     is     immaterial 

An  alias  writ  of  replevin   may  be  whether  it  is  served  by  a  sheriff  or  by 

issued  and  directed  to  the  sheriff  of  a  a    constable.     Smith    v.    Eals    (Iowa 

county  other  than  that  in  which  suit  1890),  46  N.W.  Rep.  mo. 

is   brought.     Hiles    v,  McFarlane,    4  A  replevin  writ  may  be  served  by  a 

C hand.  (Wis.)  89.  deputy  sheriff.    Douglass   i;.  Gardner, 

In     replevin,   according    to    statute  63  Me.  462. 

(Thompson's  Dig.  389,  457),  the  Su-  A  writ  of  replevin,  in  an   action  in 

preme  Court  of  Florida  has  authority  which  the  sheriff  was  party  was  deliv- 

to  issue    a  fluries  writ.    Branch    v.  ered  to  and  executed  by  the  coroner,  al- 

Branch.  6  Fla.  314.  though  addressed  to  the  sheriff.  A  mo- 

8.  Snow  V.  Roy,  22  Wend.  (N.  Y.)  tionwas  made  to  quash  the  writ,  but  the 

602;  Lowrey  v.  Mansfield.  3  How.  Pr.  court  permitted  the  plaintiff  to  amend 

(N.  Y.)  88.    See  Imprisonment,  yoI.  the   writ   by    substituting   the    word 

10,  p.  305  and  note.  **coroner"  for  ^'sheriff"  in  the  address. 
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is  prescribed  by  the  statutes  of  the  various  States.*  The 
officer  is  not  empowered  to  take  the  property  from  the  pos- 
session of  any  person  except  the  one  named  in  the  writ.*  The 
time  of  service  of  the  writ  of  replevin  is  different  in  the  various 
States,*  and  so  also  is  the  time  of  return.*     When  property  is 

Heldy  in  this  there  was  no  error.    Sim-  pliance  with  his  duty  to  merely  read 

coke  x>.  Frederick,  i  Ind.  54.  the  writ  to  the  defendant.    Whether 

A  writ  of  replevin  of  attached  prop-  the  defendant  may  feel  disposed  to  de- 

erty,  directed   to  and  served  by  a  con-  Hver  up  the  property  or  not,  is  of  no 

stable,  is  void,  in    Vermont,    Ralston  consequence  to  the  officer;  it  is  his  im- 

V.  Strong,  Brayt.  ( Vt.)  216.  perative  duty  to  seize  the  property  if 

1.  Arkansaa.— In  Arkansas  the  ^ffT\toi  it  can  be  found.     People  v,  Wiltshire, 

replevin  is  executed   by  reading  it  to  9  III.  A  pp.  374. 

the  defendant,  or    delivering    him  a  Wisconsin.— The    statutes   of     Wis* 

copy,  or  leaving  a  copy  at  his  usual  consin  provide  that  the  summons  shall 

place  of  abode.     Pool    v,   Loomis,    5  be  served  on  defendant  personally,  or. 

Ark.  110.  when  he  cannot  be  found,  by  leaving 

Vermont. — A  writ  of  replevin  is  a  a  copy  at  his  usual  place  of  abode  with 

writ  of  summons,  not  attachment,  and  his  wife,  or  some  person  of  proper  age. 

service  upon  the  defendant  must  con-  Abrams  t*.  Jones.  14  Wis.  806. 

form  to  the  provisions  of  the  statute  The  officer  must  replevy  the  goods 

as  to  the  service  of  writs  of  summons,  and  deliver  them  to  the  plaintiff  in  the 

Delivery  of  a  copy  to  the  agent  of   the  action.     Weinberg  v,  Conover,  4  Wis. 

defendant,  the  latter  being  out  of    the  803. 

State,  is    not  sufficient.     Gaffield    v,  Kansas. — The  officer,  in  executing  a 

.  Avery,  43  Vt.  668.  writ  of  replevin,  has  authority  to  take 

Massaohnsetts.  —  In      Massachusetts  into   possession  the   property  therein 

the  writ  of  replevin  shall  t>e  served  in  mentioned  before  delivering  a  copy  of 

the  same  manner  that  other  writs  are  the  order  to  the  person  charged  with 

.served.    Pub.  Stats.  MassachusettSy  ch.  the  unlawful  detainer  of  the  property, 

184,  §$  2  and  11.  or  leaving  the  copy  at  his  usual  place 

New  York  — If  any  chattel,  described  of  residence.    State  v.  Wilson,  24  Kan. 

in  the  affidavit,  is  found  in    the    pos-  50. 

session  to  the  defendant  or  his  agent,  2.  State  v,  Jennings,  14  Ohio  St.  73. 
the  sheriff  to  whom  an  affidavit,  re-  An  officer  in  serving  a  writ  of  re- 
quisition, and  undertaking  are  deliv-  plevin  may  search  the  property  of  a 
ered,  as  prescribed  in  the  foregoing  stranger  to  the  writ  on  the  tatter's  in- 
jection to  this  article,  must  forthwith  vitation,  and  for  any  unwillful  injury 
Teplevyit  by  taking  it  into  possession,  will  be  liable  only  for  actual  damages. 
He  must  thereupon  without  delay,  Bruce  v.  Ulery,  79  Mo.  322. 
serve  on  the  defendants  a  copy  of  the  8.  A  writ  of  replevin,  returnable  be- 
affidavit,  requisition  and  undertaking  fore  a  justice  of  the  peace,  is  to  be  *'duly 
by  delivering  the  same  to  him  person-  served  not  less  than  seven  nor  more 
ally  if  he  can  be  found  within  the  than  sixty  days  before  the  day  therein 
county ;  or,  if  he  cannot  be  so  found,  appointed  for  trial."  Lord  vl  Poor,  23 
to  his  agent,  if   any,  from  whose  pos-  Me.  569. 

session  the  chattel  is  taken.  Or,  if  A  writ  of  replevin  conveys  no  author- 
neither  can  be  found  within  the  county,  ity  to  an  officer  to  take  property  on 
by  leaving  the  copy  at  the  usual  place  Sunday.  Bryant  v.  State,  16  Neb. 
of  abode  of  either  with   a  person  of  651. 

suitable    age    and    discretion.      Bliss*  *  4.  In  Wisconsin  the  writ  must  be  re- 

Ncxv  Tork  Ann.  Code  1700.  turned  immediately  after  the  service 

niinola. — The  prime  object  of  an  ac-  thereof     Hutchinson  v.   McClellan,  2 

tion  of  replevin  is  to  put  the  plaintiff  Wis.  17. 

In    possession    of    the    property,  and  The  objection  in  a  replevin  fiuit  that 

when  a  writ  is  sued   out    and    proper  the  return  day  of  the  writ  was  Sunday, 

bond  given,  it  is  the  first  duty  of  the  is  held  to  be  waived  by  the  defendant 

officer  to  seize  the  property  and  then  appearing,  pleading  to  the  merits,  and 

read  the  writ  to  the  defendant,  if  he  going  to  trial  without  objection.  Pierce 

can  be  found,  etc.    It  is  not  a  com*  v,  Rehfuss,  35  Mich.  53. 
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replevied,  the  sheriff  should  take  an  inventory  and  an  invoice  of 

the  property  and  a  receipt  from  the  plaintiff,  which  he  should 
return  with  his  writ.*  The  officer's  return  should  show  that  he 
delivered  to  the  defendant  a  true  copy  of  the  writ.*  In  some 
States,  the  defendant  is  allowed  to  retain  the  property  upon 
giving  bond  to  have  it  forthcoming  at  the  time  and  place  of  trial.* 

A  writ  of  replevin  tested  at  one  term  376.  The  bond  is  not  operative,  and 
and  returnable  at  the  next  term«  but  one  no  liability  is  incurred  thereon  until 
(an  entire  term  intervening)  is  void-  the  justification  of  the  sureties.  O'Con- 
able.  Semble^  it  may  be  amended,  but  nell  f.  Kelly,  15  Daly  (N.  Y.)  513. 
not  unless  the  defect  appear  to  have  Personal  property  which  has  been  re- 
arisen  from  mistake,  and  all  suspicion  delivered  by  the  sheriff  to  the  defendant 
be  removed  that  the  long  return  day  in  replevin,  cannot  be  retaken  by  the 
was  a  trick  to  postpone  the  trial.  Cay-  plaintiff.  Hunt  v,  Mootry,  10  How. 
ward  v.  Doolittle,  6  Cow.  (N.  Y.)  602.  Pr.  (N.  Y.)  478. 

Under  Nebraska  Gen.  St.   265,  §  9,  If  the  defendant  gives  an  undertake 

the  summons,  in  all  cases  of  replevin  in  ing  to  reclaim    the  property,  with  an 

county  courts,  must  be  returnable  not  affidavit   by  the  sureties  annexed,  and 

more  than  twelve  days  from   its  date,  on  notice,  the  sureties  duly  justify  in 

Roggencamp  v,  Moore,  9  Neb.  105.  the  aggregate  amount  of  twice  the  sum 

When  service  of  a  writ  is  set  aside  stated  as  the  value  of  the  property  the 

after  the  return  day,  it  operates  as  a  sheriff  is  bound  to  deliver  the  property 

•discontinuance.     Forbes  v.  Judge,  23  to  defendant.    The  fact  that  a  smaller 

Mich;  497.  amount  was  specified  in  the    affidavit 

1.  People  v.  Core*  85  111.  248.  accompanying    the  undertaking   when 

In  Arkansas  the  sheriff  must  return  delivered  tu  the  sheriff,  is  immaterial, 

the  names  and  place  of  residence  of  the  Such  affidavit  is  not  required  by  law, 

securities  on  a  replevin  bond.    Pirani  and  is  unnecessary  to  the  validity  of  the 

V,  3arden,  6  Ark.  81.  undertaking.    Grant  v.  Booth,  21  How. 

The  failure  of  a  sheriff  to  return  the  Pr.  (N.  Y.)  354. 

value  of  property  replevied,  as  required  Where  the  plaintifTs  affidavit  to  re- 

by    section   3   of  the  Kentucky  act  of  plevy  chattels,  states  only  the  aggregate 

1S30,  is  no  cause  for  quashing  the  writ,  value  thereof,  and  a  part  only  is  taken. 

Fryer  v.  Fryer,  6  Dana  (Ky.)  54.  the  defendant,  to  retain  the  same,  is  not 

3.  Bent  7'.  Bent,  43  Vt.  42.  required  to  give   an  undertaking    con- 

Arkaiiau. — The    return    must  show  ditioned  for  the  delivery  of  all  the  chat- 

that  the  officer  received   the   bond  re-  tels  sued  for.     If  all  the  chattels  have 

<quired  before  executing  the  writ.     It  been  taken,  the  undertaking  should  of 

must  also  show  that  the  writ  was  exe-  course  so  recite ;  and  if  a  part  only  has 

cuted  by  reading  it  to  the  defendant,  or  been  taken,  the    recitals    should  be  so 

delivering  him  a  copy  or  leaving  a  copy  modified  as  to  conform  to  the  fact,  and 

at  his  usual   place  of  abode.     Pool  v,  the  undertaking  should  be  for  the  re- 

Loomis,  5  Ark.  no.  turn  of  the  articles  actually  replevied. 

8   Defendant's    BeplevlB    Bond — tivw  Weber  v.  Manne,  11  Civ.  Pro.  Rep.  (N, 

York.— -iV<?w  rork  Code  Civ.  Proc,  §  Y.)  64. 

1704.     M*Cann  7>.  Thompson,  13  How.  Bstopiiel. — A  defendant  who  has  given; 

Pr.  (N.  Y.)  380.     It  is  no  objection  to  bond  and  procured  the  delivery  to  hinv 

such  an  undertaking  that  it  is  made  to  of  property  taken  by  the  sheriff  is  ea- 

the    plaintiff  instead    of    the     sheriff,  topped  to  deny  that  he  had  possession 

Slack  V.  Heath,  4  E.  D.  Smith  (N.  Y.)  of  the  property  at  the  beginning  of  the 

95.  action.    Diossy  v,  Morgan,  74   N.  Y. 

The  sheriff  or  other  officer  is  required  1 1 . 

to  retain  the  property  in  his  possession,  Minnesota. — In  Minnesota^  the  sheriff 

during  the  three  days  allowed  the  de-  should  retain  the  property  three  days  in 

fendant,  within  which  to  elect  to  retain  order  to  enable  the  defendant  to  make 

the  property  by  giving  bond.    Graham  a  bond  and    regain    possession  of  the 

V.    Wells,    18  How.  Pr.   (N.  Y.)    376.  property.     Vanderburgh  v.  Bassett,  4 

The  time  within  which  the  defendant's  Minn.  242. 

sureties  may  justify,    is    not    limited.  Arkanau. — The  bond  executed  bj  the 

Graham  V.  Wells,  18  How.  Pr.  (N.  Y.)  defendant  in  repleTin  is  insuffidentr  of 
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The  defendant  in  replevin  is  not  bound  to  assist  the  officer 
in  the  execution  of  his  writ.* 

4.  Pleadings  in  Eeplevin— a.  Declaration. — In  some  of  the 

States,  the  declaration  is  called  a  complaint,*  but  in  the  treat- 
ment of  the  subject  they  will  be  considered  together,  the  prin- 
ciples of  law  governing  them  being  the  same.  The  declaration 
in  replevin  must  allege  that  the  plaintiff  is  the  owner  of  the 
property.^    This  must  be  alleged  as  a  fact,  and  the  evidence 

itself,  to  prove  the  redelivery  to  him  of  Code  Civ.  Proc,  %  1709.    See  also  Pel- 

the  property  in  controversy.    Jatton  v,  ham  Hod  Elevating  Co.  v.  Baggaley,  la 

Smead,  29  Ark.  372.  N.  Y.  Supp.  218. 

Iowa. — ^In  Iowa  the  defendant  retains  Axkaniaa. — See  Harris  v.   Harrison,, 

the  property   upon    giving    a    receipt.  40  Ark.  50. 

Davis  ?'.  Bayliss,  51  Iowa  435.  1.  Horr  v.  People,  95  111.  169;  People 

Indiana. — -^he  defendant  in  replevin  v.  Wiltshire,  9  111.  App.  374;  Yott  v, 

can  waive  his   right  to  execute  a  re-  People.  91  111.  11. 

plevin  bond.     Hartlepp    v.    Cole,    lao  2.  Adams  v,  Corriston,  7  Minn.  456*, 

Ind.  247.  Stickney  i;.  Smith,  5  Minn.  486. 

Qoorgla. — See    Bush  v,  Rawlins,  80  8.  Adams  r.  Corriston,  7  Minn.  456; 

Ga.  ^83.  Carlson  v.  Small,  32    Minn.  492;  Ole- 

Nevada. — See  McBeth  v.  Van  Sickle,  son  v,  Merrill,  20  Wis.  462 ;  Daniels  v. 

6  Nev.  134.  Cole,  21   Neb.  156;  Johnson  v,  Neale, 

Kanaas. — See  Kennedy  v.  Brown,  21  6  Allen  (Mass.)  227;  Bond  v,  Mitchell, 

Kan.  171;  Boyd  v.  Haffaker,  39    Kan.  3  Barb.  TN.  Y.)  304;    Vandenburgh  v. 

525.  Van    Valkenburgh,    8  Barb.  (N.  Y.) 

Pennsjrlvania. — See  Bradford  v,  Fred-  117;  Pattison  v.  Adams,  7  Hill  ( N.Y.) 

erick,  101  Pa.  St.  445.                           *  126;   42    Am.    Dec.    59;    Scofield    xk 

Oallfomla. — Coburn  v.  Smart,  53  Cal.  Whitelegge,  49   N.Y.    259;  12  Abb. 
742.  Pr.  N.  S.  (N.  Y.)  320;  Baker  v.  Cord- 
Tennessee. — Harris     v.     Taylor,     x  well,  6    Colo.    199;  Vaiden    t\  Bell,  3 
Sneed  (Tenn.)  536;  67  Am.  Dec.    57^  Rand.  (Va.)  448;  Sturman  v.  Stone,  31 

Tliird  Party  Olaimant  — New  York. —  Iowa    115;  Stoker    x\  Crane,  46  Mo. 

At  any  time    before  the  chattel  which  264;  Bosse  v.  Thomas,  3  Mo.  App.  472; 

has  been    replevied    is    actually    de-  Bailey  t/.  Troxell,  43  Ind.  432. 

livered  to  either  party,  if  a  person  not  It  is  not  sufficient  for  the  plaintiff  to 

a  party  to  the  action  claims,  as  against  say  that  the  goods  were  taken  by  the 

the  defendant,  a  right  to  the  possession  defendant  out  of  his   possession  and 

thereof  existing^  at  the  time  it  was  re-  that  he  was  entitled  to  the  possession 

plevied,  an  affidavit  may   be  made  and  of  them.     Bond   r.  Mitchell,  3   Barb, 

delivered  to  the  sheriff   in    his  behalf,  (N.   Y.)  304;    Vandenburgh  v.  Van 

stating  that  he    makes    such  a    claim,  Valkenburgh,   8  Barb.   (N.  Y.)    217; 

specifying  the    chattel  or  chattels    to  Pattison   v,  Adams,    7   Hill   (N.  Y.) 

which  it  relates,  if  two  or  more  chattels  126;  42  Am.  Dec.  59 

have  been  replevied,  and  the  claim   re-  In  an  action  of  replevin  before  a  jus- 

lates  only  to  part  of  them,  and  setting  tice  of  the  peace    when  the  affidavit 

forth  the  facts  upon  which  his  right  of  also  takes  the  place  of  a  complaint  it  is 

possession  depends.    In   that  case,  the  not  necessary  for  the  plaintiff  to  prove 

sheriff  may,  in  his  discretion,  before  he  an  averment  therein,  that  the  property 

delivers  the    chattel    to    the    plaintiff,  "  had  not  been  taken  by  virtue  of  any 

serve  on  the  plaintiff's  attorney,  a  copy  tax,"  etc.,*' nor  seized  under  any  execu- 

of  the  affidavit,  with  a  notice  that  he  tion  "   etc.    Carney  v.  Doyle,  14  Wis. 

requires  indemnity  against  the    claim;  270. 

if  the  indemnity  is  not  furnished  within  A  declaration  in  replevin  by  bus- 
a  reasonable  time,  after  the  plaintiff  band  and  wife  should  show  specially 
becomes  entitled  to  the  delivery  of  the  wife's  interest  in  the  goods.  Gen- 
chattel,  the  sheriff  may,  in  his  discre-  try  xk  Bargis,  6  Blackf.  (Ind.)  261. 
tion,  deliver  it  to  the  claimant  without  The  complaint  in  replevin  need 
incurring  any  liabilitv  to  the  plaintiff  not  contain  an  express  averment  that 
by  reason  of  so  doing.    New     Tork  plaintiff  is  entitled  to  the  possession  of 
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merely  of  that  fact  is  not  sufficient.*  In  replevin  for  property 
taken  in  execution,  upon  the  ground  that  it  is  exempt,  the  plain- 
tiff must  allege  all  the  facts  which  show  it  to  be  exempt.*    The 

the  property  claimed,  if  facts  are  stated  tain  from   the  plaintiff,  the    following 

which,  if  true,  entitle    him  to  the  pos-  goods    and    chattels  of   the    plaintiff*' 

session.     Gage  v,  Wayland,   67  Wis.  (describing    them)    sufficiently  alleges 

566.  that  the  ownership  of  the  property  de- 

In  replevin  by  a  sheriff  for  chattels  scribed   is  in  the  plaintiff.      Van  Der 

attached  by  him    and  taken  from  his  Minden  v,  El&as,  36  N.  Y.  Super  Ct. 

possession  by  defendant,  the  complaint  66. 

must    state   facts  showing    that    such  A  petition  in   an  action  of  replevin 

chattels  were  liable  to  seizure  by  vir-  which  states    facts    showing   that  the 

tue  of  the  attachment;  or  it  is  bad  on  plaintiff  is  the  general    owner  of  the 

demurrer.    Tronson  v.   Union   Lum-  property  sought  to  be  recovered  suffi- 

bering  Co.,  38  Wis.  202.  ciently    describes    his    ownership,   al- 

Section  3225  of  Iowa  Code  requires  though   his  interest  is  erroneously  de- 

the  plaintiff  to  state  the  extent  of  his  nominated  in  the  petition  as  a  **  special 

interest  in  the  property.    If  he  states  property."    Robinson  v.  Fitch,  26  Ohio 

that  he  is  the  absolute    owner  he  can-  St.  659.' 

not  show  himself  to  be  a  mortgagee.  8.  O'Donnell  v.  Segar,  25  Mich.  368. 

Kern  7'.  Wilson,  73  Iowa  490.  Plaintiff*s  petition  in  replevin  against 

The  ownership  of  personal  property  a  sheriff  to  recover  possession  of  goods 

will  be  implied    from  an  allegation  of  levied   upon,  but    claimed  as    exempt 

sale  and  delivery.     In  an  action  to  re-  from  levy,  alleged  the  official  character 

cover  its  possession  no  further  allega-  of  defendant,  wrongful  detention  of  cer- 

tion  of  ownership  is  necessary.   Morri-  tain  goods,  the  property  of  the  plaintiff, 

son  V,  Lewis,  49  N.  Y.  Super.  Ct.  178.  by  defendant  under  an  execution,  that 

An  allegation    in  a   complaint,   that  such  goods  were  exempt  from  levy,  the 

the  plaintiffs  were   possessed  of  per-  residence  of  plaintiff  in  the  State  of  ^e- 

sonal  property  **as  of  their  own  proper  braska^   that    he    was    the    head  of  a 

goods,"  is    equivalent    to   an   allega-  family,  was  engaged  in  agriculture,  and 

tion    of    ownership    and     possession,  had  neither  lands,  town-lots  nor  houses 

Stickney  v.  Smith,  5  Minn.  486.  subject  to  exemption  as  a  homestead. 

A  demurrer    to   the    complaint,  on  Heid^    that    the    petition     sufficiently 

the  ground  that   the  one  to  whom  the  showed  that  the  property  was  exempt 

bond    was    payable    was  not    made  a  under  the  Nebraska  statute.    Johnson 

party  plaintiff,   is  properly   overruled,  v.  Neal  (Neb.  1891),  48  N.  W.  Rep. 

where  the  complaint  alleges  that  such  897. 

payee  has  no    interest  in    the  contro-  A   complaint    in   replevin  against  a 

versy.     Kellar  7'.  Carr,  1 19  Ind.  127.  sheriff  by  an  execution   defendant,  al- 

In  replevin  by  a  chattel  mortgagee  leging  a   taking  by  levy  of  the  writ, 

against    an  attaching   creditor   of  the  **  though  the  plaintiff  filed  a  schedule,*' 

mortgagor,  an    allegation  in  the  com-  and  the  property  was  of  less  value  than 

plaint  of  the  non-payment  of  the  mort-  $600,  but  failine  to  show  that  the  judg- 

gage   is    not  necessary.    Stevenson  v.  ment  on   whicn   the  execution  issued 

Lord,  15  Colo.  131.  was  founded  on  contract,  and  that  the 

1.  Bond  V,  Mitchell,  3  Barb.  (N.  Y.)  schedule  was  such  as  the  law  requires, 

304;    Vandenburgh    v.   Van    Valken-  is  bad.     Newcomer  v.  Alexander,  96 

burgh,  8  Barb.  (N.  Y.)  217.  Ind.  453. 

Where  a  complaint,  in  an  action  to  lUcl^an. — In  replevin  for  property 

recover  personal  property,  contains  the  taken  in  execution,  and  claimed  by  the 

usual   allegations  of   such  a   pleading  plaintiff  as  exempt,  it  is  not  necessary 

under    the  statute,  and    adds    specific  specifically  to  set  out  the  character  of 

facts  exhibiting  the  nature  of  the  plain-  the  property  in  the  declaration  so  as  to 

tiffs    title,  the    specific    facts    will  be  show  the  exemption.    The  exemption, 

looked  to  as  determining  the  plaintiffs  or  any  other  question  that  is  triable  in 

right  to  recover.     Reynolds  v.  Cope-  an   action  of   replevin,  may    be  tried 

land,  71  Ind.  422.  under  the  general  form  of  declaration 

The  allegation  in  a  declaration  in  re-  furnished  by  the  statute.  Elliott  v, 
plevin  *that  the  defendants  have  be-  Whitmore,  5  Mich.  ^32.  See  also  Fur- 
come  possessed  of,  and  wrongfully  de-  man  v.  Tenny,  28  Minn.  77. 
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declaration  must  allege  that  the  defendant  unlawfully  detains  the 
property  from  the  plaintiff.^     And  if  the  action  is  in  the  cepit^  it 

must  show  a  wrongful  taking.^  The  declaration  need  not  con- 
tain a  valuation  of  the  property  ;^  but  damages  must  be  laid.^ 

Propttrty  DUtxmlned.— A  declaration  A  com  plaint  in  a  suit  to  recover  per- 

otherwise  sufficient  is  not  demurrable  sonal    propertj,  alleging  a  cause  of 

because  brought  against  a  landlord  bj  action  existing  more  than  four  jears 

his  tenant,  for  property  seized  for  rent,  before  the  suit,  and  not  at  that  time, 

unless  that  fact  is  set  out  in  it.    John-  is  bad.     Afflerbech  v,  McGovern,  79 

son  V.  Holmes  (S.  Car.  1890),  11  S.  E.  Cal.  268 

Rep.  208.  8.  Childs  v.  Hart,  7  Barb.  (N.  Y.) 

1.  Gould  V,  O'Neal,  i  Ind.  App.  144;  370. 

Draper  v.  Ellis,  12  Iowa  316;  Gist  v.  Jolndar  of  CaanU. — Counts    in    the 

Loring,  60  Mo.  487 ;    Staley    House  cepit  and  in  the  detinet  may  be  joined 

Furnishing    Co.  v.  Wallace,  2x    Mo.  in  replevin,  but  in  such  case,  in  Ar- 

App.  128;  Wilhite  v.  Williams,  41  Kan.  Jkansas,  the  plaintiff  must  support  each 

a^;  Daniels  V.  Cole,  21  Neb.  156.  count  by  affidavit.    Cox  v,  Grace,  10 

It  is  not  necessary  to  allege  in  the  Ark.  86. 

declaration  that  the  defendant  unlaw-  Trvwvr, — Where  part  of  the  property 

fully  obtained  possession  of  the  prop-  claimed  in  a  writ  of  replevin,  cannot 

etty  described  therein.   Ross  v.  Mene-  be  found,  and  there  is  personal  service, 

fee,  125  Ind.  432.  the  plaintiff  may  add  a  count  in  trover. 

It  is  not  necessary  to  allege  that  the  Dart  v.   Horn,  20  111.  212 ;   Karr  v. 

property  is  detained  in  the  county  in  Barstow,  24  111.  ^80.    See  also  Nash- 

which  the  suit  is  brought.    Gould  v,  ville   Ins.,  etc.,  Co.  v.  Alexander,   10 

O'Neal,  I  Ind.  App.  144.  Humph.  (Tenn.)  378;   Joinder,  vol. 

Where  an  officer  levies,  by  virtue  of  11,  p.  986. 

an  execution,  upon  personal  property  The     action    of     replevin    is    not 

which  has  been  mortgaged,  but  which  changed  into  one  for  conversion   by 

remains  in  the  possession  of  the  mort-  plaintiff  omitting  to  claim  an  immedi- 

gagor,  the  money  not  being  due,  and  ate  delivery  under  §  132.  ch.  66,  Minue- 

replevin  is  brought  against   him   for  jcM  Gen.  St.  1878 ;  Benjamin  v.  Smith, 

asserting  his  claim  under  the  levy,  and  43  Minn.  146. 

refusing  to    surrender    the    property  8.  Schaffer    v.    Faldwesch,   16    Mo. 

after  the  mortgage  money  has  become  337;  People  v.  Core,  8^  III.  248.     Com- 

due,  the  plaintiff  must  declare  for  the  pare  Root  v.  Woodrufl^  6  Hill  (N.  Y.) 

detention,  and  not  for  the  taking  of  418;  State  v,  Welch,  37  Wis.  196. 

the    property.      Randall    v,  Couk,  17  Where  the  allegation  of  value  in  the 

Wend,  (N.  Y.)  53.  petition  in  an  action  of  replevin,  is  not 

The  averment  prescribed  in  the  30th  controverted  in  the  answer,  a  failure  to 

section  of  th^  Arkansas  replevin  law,  deny  the  allegation  will   not   admit  its 

for  the  declaration  in  the  detinet^  that  truth,  and  it  is  submitted  that  the  jury 

the  defendant  received   the   property  should   determine   the  value  upon'  the 

from  the  plaintiff,  or  some  other  per-  evidence.    Chicago,    etc.,    R.    Co.    v. 

son,  to  be  redelivered  on  request,  is  a  Northwestern,  etc.,  Co.,  38  Iowa  377. 

mere  fiction  of  law,  and  need  not  be  An  allegation  in  the  declaration  in 

sustained  by  proof.  Beebe  v.  De  Baum,  replevin,  of  the  value  of  property,  is  a 

8  Ark.  510.  matter  of  form  in  pleading,  and  not  an 

An  allegation  in  a  complaint  that  admission  by  the  plaintiff  in  an  inquiry 
plaintiff  is  entitled  to  the  possession  of  by  the  jury  as  to  its  value.  Bailey  v, 
the  property,  which  defendant  has  Ellis,  21  Ark.  488;  Hawkins  v.  John- 
possession  of  without  right,  and  un-  son,  3  Blackf.  (Ind.)  46.  See  O'Neal 
lawfully  detains  from  plaintiff,  is  suf-  v.  Wade,  3  Ind.  410. 
ficient  to  entitle  plaintiff  to  maintain  The  objection  that  a  complaint  in  re- 
an  action  for  the  possession  of  the  plevin  does  not  allege  the  value  of  the 
property,  although  it  is  not  averred,  as  propertj',  is  cured  by  a  verdict  assess* 
required  by  §  I2(^  of  Indiana  Rev.  St.,  ing  damages  to  the  plaintiff  for  the  de- 
that  the  property  had  not  been  seized  tention  thereof.  Bales  v,  Scott^  26 
on  execution,  or,  if  so,   was  exempt.  Ind.  202. 

Turpie  7^  Fagg,  124  Ind.  476;  Daniels  4.  Paget    tf.  Bray  ton,   2    Har.   &   J. 

V,  Cole,  21  Neb.  156.  (Md.)  350. 
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The  declaration   must   describe  the   property   claimed  with    a 
reasonable  degree  of  certainty.^     The  complaint,  if  it  contains 

Damages  roa^'  be  recovered  under  ciently  specific.    EUingboe  v,  Brakken, 

the  ordinary  form  of  complaint.     Riley  36  Mmn.  156. 

V,  Litilefiefd,  84  Mich.  2i.  The  description  in  a  complaint  in  an 

A  complaint  in  replevin  which  alleges  action  of  replevin  for  a  horse,  which 

that  the  plaintiff  was  owner  and  in  pos-  de^ibes  the  property  as  **  one  gray 

session  of  certain  goods  of  the  value  of  horeb,  six  years  old  this  spring,  about 

$4,000,  is  not  deficient  for  containing  no  16^  hands  high,  with    a   small    knot 

ad  damnum  clause.    Woods  v.  Berry  about  half-way  between  the  right  nos- 

(Mont.),  14  Pac.  Rep.  758.  tril  and  right  eye,  near  the  front  of  face 

Special  damages  for  the    detention  or  nose,  with  collar  mark  on    top  of 

may  be  proved  and  recovered  without  neck,  dark  mane  and  tail,  with  top  end 

being  alleged  in  the  declaration.   Clark  of  tail   light    in    color/'   is    sufficient. 

V.  Martin,   i3o  Mass.   ^43.     Compare  Wood  v.  Darnell,  i  Ind.  App.  215. 

Burrage  v.  Mclson,  48  Miss.  237.  An  exhibit  containing  a  description 

1.  Standard  Foundry  Co.  v.  Schloss,  of  the  property  in  replevin  must  be  at- 

43  Mo.  App.  304;  Entsminger  v.  Tack-  tached  to  the  complaint  in  order  to  be- 

son,  73  Ind.  144;  Malone  v.  Stickney,  come  part  thereof.    It  is  not  sufficient 

88  Ind.  S94i  Buck  v.  Young,    i    Ind.  to  file  the  same   as  a  separate  paper, 

App.  55S;  Fordice  v,  Rinehart,  11  Ore-  though    it  is  referred  to  in  the  com- 

gon  208;  Ruck  V.   Morris,   28   Pa.   St.  plaint  as  part  thereof.     Riley  r.   Pear- 

24^;  Root  T/.  Woodruff,  6   Hill  (N.  Y.)  son  (Oregon,  1891),  26  Pac.  Rep.  849. 

418.     See  Bilby  v.  Townsend,  29  Neb.  Bill  of  Fartloiilar8.^A  bill  of  partic- 

220.  ulars  is  not  necessary  in  an  action  of  re- 

A  complaint    in  replevin  which  al-  plevin  commenced  in  the  county  court 

leges    that   the  defendants  unlawfully  when   the    value    of   the    property    is 

and  wrongfully  took  from  the  plaintiffs  within  the  jurisdiction  of  a  justice  of 

and  converted  to  their  own  use  the  fol-  the  peace.    Coombs  v,  Brinklander,  29 

lowing     described    personal    property,  Neb.  586. 

etc.,  shows  with  sufficient  certainty,  at  In  an  action  of  replevin  for  six  oxen, 

least    after  verdict,  that  the  property  the    writ    and    declaration     described 

was  taken  without  leave  and  had  not  them  merely  as  **  six  oxen."    Held^  to 

been  returned.    Roberts  v.  Porter,  78  be  sufficient.    Farwell  v.  Fox,  18  Mich. 

Ind.  130.  166. 

The  sheriff  is  entitled  to  the  defend-  In  replevin,  **  fifteen  hundred  pounds 

ant*s  help  in   identifying  the  property,  of  seed  cotton"  is  sufficiently  descrip- 

when  called  upon  to  serve  a  writ  of  re-  tive  of  the  article  and  of  the  quantity. 

torno  habendo,     Ruch  v.  Morris,  28  Pa.  Hill  v.  Robinson,  16  Ark.  00. 

St.  245.  Propertv  was  described  in  the  affida- 

After  trial  in  replevin  and    verdict  vit  and  original  petition  in  replevin  as 

for  the  defendant,  the  plaintiff  will  not  "seven  head  of  horses,"  marked  bycer- 

be  permitted  to  avail  himself  of  any  un-  tain  brands  set  out.     In  an  amended  pe- 

certainly  in  his   declaration.,   Wilson  titicn,  the  property   was  described  as 

V.  Gray,  8  Watts  (Pa.)  25.  "three    mares,"  "three   horses,"    and 

The  description  of  the  property  in  a  "  one  colt,"  the  brands  being  set  out  as 

complaint  in   replevin   as  '*  one*  white  in    the    original  petition.     Heldy  that 

shoat  of  the  value  of  fourteen  dollars,"  there  was  no  departure.    Nollkamper 

has    been     held     sufficiently    specific,  v,  Wyatt,  27  Neb.  565. 

Onstatt  V.  Ream,  30  Ind.  259.  Property  was  described   in    a  com- 

Where  property  sought  to  be  recov-  plaint  in  replevin  as  "one  lot  of  seed 

ered  in  an  action  of  claim  and  delivery,  cotton,    about    6,000    pounds,    twelve 

)&  a  certain  undivided  fractional  part  of  stacks  of  fodder,   one    load    of  corn, 

a  certain  quantity  of  property,  uniform  about  fifteen  bushels,  of  the  total  value 

in  quality  and  value,  and   susceptible  of  $250."    i7^/(t/,  insufficient,  and  that  a 

ofa  fair  and   equal  division  by  count,  demurrer  to  it  should  be  sustained.     It 

measurement,  or    weight    (as,  for   in-  is  not  aided   by  a  verdict  for  plaintiff 

stance,  grain  in  bulk),  the  description  which    follows    the    description    con- 

and  proof  of  the  property  sought  to  be  tained  in  the  petition,  with  the  excep- 

recovered  as  such  undivided  fractional  tion  of  the  value.    Lockhart  v.  Little, 

part  of  the  specified  quantity,  is  suffi-  30  S.  Car.  326. 
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the  statutory  requisites  and  is  verified,  may  subserve  the  double 
purpose  of  complaint  and  affidavit.^  The  declaration  must  be 
filed  withina  prescribed  time,^and  the  writ  must  have  been  returned 
before  the  plaintiff  can  regularly  declare.*  Where  the  defend- 
,ant  came  rightfully  into  the  possession  of  property,  a  demand  for 
it  must  be  alleged  in  the  complaint.^  When  the  declaration 
presents  a  good  cause  of  action,  though  imperfectly,  every 
reasonable  presumption  will  be  made  in  its  favor.^ 

b.  Plea  or  Avowry — (See  also  Cognizance,  vol.  3,  p.  306; 
Pleading,  vol.  18,  p.  538). — The  plea  of  non  cepit  only  puts  the 
taking  in  issue  and  does  not  authorize  a  judgment  of  return,* 

The  description  of  the  property,  in  a  show  that  in  law  the  defendant's  hold- 
statement  in  replevin  before  a  justice  Ing  of  the  property  is  unlawful,  may  be 
of  the  peace,  as  "  nine  head  of  fat  hogs,  sustained  after  judgment,  notwithstand- 
mostly  black,"  is  sufficiently  definite,  ing  the  complaint  omits  to  allege  a 
Crum  V.  Elliston.  33  Mo.  App.  591.  demand    of   the  property    before  suit 

1.  Louisville,  etc.,  R.  Co.  v.  Payne,  brought.  That  defect  is  cured  by  proof 
103  Ind.  183;  Cox  V,  Albert,  78  Ind.  of  the  fact,  by  the  report  of  the  referee 
241;  Stephens  V.  Scott,  13  Ind.  51^;  finding  the  fact  of  a  demand,  and  by  the 
Minchrod  v.  Windoes,  39  Ind.  288;  judgment.  FuUerton  v.  Dalton,  58 
Turpie  v,  Fagg,  12^  Ind.  476;  Banner  Barb.  (N.  Y.)  236. 

V.  Bailey,  30  Ark.  081.  Where    the  defendant    pleads    and 

2.  WlsemiBlB. — It  must  be  filed  within  attempts  to  show  property  in  himself,  it 
ten  days  from  the  day  on  which  the  excuses  non-pleader  of  demand  in  the 
writ  is  returned,  whether  that  be  the  declaration.  Raper  v.  Harrison,  37 
return  day  mentioned  in  the  writ  or  a  Kan.  243;  Bogle  v,  Gordon,  39  Kan.  31 ; 
previous  day.  Hutchinson  v.McClellan,  Bank  of  Glen  Elden  v.  Farmers, 
2  Wis.  17;  Elmore  v.  Garvey,  4  Wis.  Bank,  46  Kan.  376.  See  Dbmakd,  vol. 
152.  5,  p.  528/. 

nilnola. — It  is  not  cause  for  dismiss-  0.  Wadley  v,  Harris,  25  Ark.  36. 
ing  an  action  of  replevin,  in  Illinois,  6.  Vose  v.  Hart,  12  111.  378;  Ander- 
that  no  declaration  was  filed  at  the  first  son  v.  Talcott,  6  111.  365;  Chandler  v, 
term;  the  cause  in  such  case  should  be  Lincoln,  52  III.  74;  Galusha  t'.  Butter- 
continued  at  the  plaintiffs  costs.  Amos  field,  3  111.  227;  Bourk  v,  Riggs,  38  111. 
V.  Sinnott,  5  III.  440.  321;  Miller  v.  Gable,  30  111.  App.  578; 

8.  Wilson  V,  Williams,  18  Wend.  (N.  Mattson  v,  Hanisch,  5  III.  App.  102; 

Y.)  581.  Rowland  v.   Mann,  6  Ired.  (N.  Car.) 

Where  a  year  elapsed  after  the  return  38;  Mackinley  v.  McGregor,  3  WharL 

of  a  writ  of  replevin,  under  which  three-  (Pa.)  369;  31  Am.  Dec.  522;  Ringo  v. 

fourths  of  the  property  was  delivered,  Field,  6  Ark.  43;  Wilson  v.  Royston,  2 

and  nothing  else  was  done  by  the  plain-  Ark.  315;  Carroll  v,  Harris,  19   Ark. 

tiff  except  to  sue  out  alias  SLn6  pluries  237;    Moulton  v.  Bird,  31     Me.  296; 

writs,  which  were  not  enforced — held,  Vickery   v.    Sherburne,     20   Me.   34; 

that  third  persons,  standing  in  the  rela-  Hopkins  v.  Burney,  2  Fla.  42:  Ely  v. 

tion    of  assignees  to  the    defendants,  Ehle,  3  N.  Y.  506;  People  v,  Niagara, 

might  rule  the  plaintiff  to  declare  and  C.  P.,  4  Wend.  (N.  Y.)  217;  Harper  v, 

proceed  to  judgment  of  non  prosequitur  Baker,  3  T.  B.  Mon.  (Ky.)  421 ;  Bonner 

although  special  bail  had  not  been  filed,  v.  Coleman,  3  B.Mon.  ('Ky.)464;  Gray 

Snow  V.  Rov.  22  Wend.  (N.  Y.)  602.  v.  Parker,  38  Mo.  160;  Trotter  v.  Tay- 

A  plaintiff  in  replevin  may  include  in  lor,  5  Blackf.  (Ind.)  431;  Simpson  v, 

his  declaration  articles  omitted  in  his  M'Farland,   18   Pick.   (Mass.)  427;  29 

summons.     Finehout  v.  Crain,  4    Hill  Am.  Dec.  602;  Whitwell  r.  Wells,  24 

(N.  Y.)   537.     Compare  Sanderson  v.  Pick.  (Mass.)  25. 

Marks,  i  Har.  &  G.  (Md.)  252.  The  plea  of  iton  cepit  does  not  admit 

4.  Scofield  V,  Whitelegge,  49  N.  Y.  the  property  to  be  in  the  plaintiff,  when 

259;  Campbell  ?'.  Jones,  38  Cal.  507.  the  plea  is  accompanied  by  a  statement 

A     complaint    in  an  action   of  re-  denj-ing     that      fact.    Dillingham    v. 

plevin   which  states  facts  sufficient  to  Smith,  30  Me.  370;  Moulton  v  Bird,  31 
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nor  for  damages.*  The  plea  of  non  detinet  admits  the  right  of 
property  to  be  in  the  plaintiff  *  and  it  also  fails  to  justify  a  judg- 
ment of  return.'  The  defendant  cannot,  in  the  same  action 
claim  the  return  of  property  not  mentioned  by  the  complaint.* 
The  title  of  the  plaintiff  is  put  in  issue  by  formally  traversing 
his  allegation  of  title,  or  by  specially  pleading  property  in  some 

person  other  than  the  plaintiff.*  Such  a  plea  must  traverse  the 

Me.  296 ;  Cooper  v.  Bakeman,  33  Me.  The  answer,  in  an  action  of  replevin, 

19a.  denied  that  the  goods  were  the  propertjr 

If  such  statement  merely  aUeges  prop-  of  the  plaintiff,  admitted  that  the^  were 

erty  in  the  defendant  it  (eaves  the  bur-  in   the  defendant's    possession    at  the 

den  of  proof    upon   him.    Cooper  v,  time    of    the    replevin,    substantially 

Bakeman,  32  Me.  193                       *  alleged   that  such  possession  was  law- 

It  is  incumbent  on  the  plaintiff  when  fully  acquired  and  rightfully  continued, 

the  issue  is  non  cefit  to  prove  that  the  also  alleged  that  they  **were"  property 

defendant    had    the    goods.    Gray  v.  of  A  6,  deceased,  and  that  C  D  'Ms*** 

Parker.  38  Mo.  160.  his   administrator,  and  further  denied 

Objection  to  the  maintenance  of  re-  that  the  defendant  took   and   detained 

plevin  by  all  of  several  plaintiffs,  because  them.    Judgment  was  ordered  for  the 

only  one  of  them  has  given  the  bond  re-  defendant  on  the  ground  that  the  plain - 

quired    by    Maine    Rev.    Stat.  ch.  69,  tiff   failed   to    show   property    in    the 

{§1-3,  cannot  be  taken  under  the  plea  of  goods.     f/e/d,that  the  defendant   was 

nan  cepit.    The  plea  of  »<?«  cf^iV  admits  prima  facie  entitled    to  a  return   of 

the  capacity  of  all  the  plaintiffs.     Pope  them.    Bartlettt;.  Brickett,98  Mass.  521. 

V.Jackson,  65  Me.  162.  In    an    action    to   recover   personal 

The  plea  of  non  cepit  compels  the  property,  where  the   plaintiff  has  ob- 

plaintiif  to  prove  an  unlawful  taking,  tained   possession   by  a  proceeding  in 

If  the  evidence  shows  that  the  property  the  nature  of  a   replevin,  the  answer 

came  into  the  defendant's  possession  by  must  set  up  that  change  of  possession, 

the  plaintiff's  consent,  a  nonsuit  shoulid  in  order  that  there  may  be  proper  aver- 

be  granted.    Carter  v.  Piper,  57  N.  H.  ments  on  which  a  judgment  for  a  re- 

317.  turn  or  the  value  can  be  based.    Gould 

1.  Mitchell  V,  Roberts,  50  N.  H.  486;  v.  Scannell,  13  Cal.  430. 

Hopkins  v.  Bumey,  2  Fla,  43.  ArkaxisaB. — Non  detinet  is   never  a 

2.  Ingalls  V.  Bulkley,  15  111.  224;  proper  plea  in  Arkansas,  Tyner  v. 
Chandler  v,  Lincoln,  53  111.  74;  Bourk  Hays,  37  Ark.  599. 

V.    Riggs,    38    111.    321;      Mattson    v,  4.  Lovensohn  v.  Ward,  45  Cal.  8. 

Hanisch,  5  111.  App.  I03;  Van  Namee  6.  (See  iw/ra,  this  i\i\t^  Evidence  in 

i;.  Bradley,  69  111.  299;  Miller  t/.  Gable,  Actions    of  Reflexnn,)      Chandler   v. 

30  111.  App.  578.  Lincoln,   53  III.  74;  Reynolds  r.  Mc- 

Under  ch!   14^,  (  34,  Gould's    Dig.,  Cormick,  62   111.  412;    Constantine  v. 

the  plea  of »()»  </<?/<»«/ puts  in  issue  the  Foster,    57    III.    36;     Van    Namee  v, 

plaintiff's  right  of  property.     Patterson  Bradley,  69  111.  299;    Atkins  t'.  Byrnes, 

V,  Fowler,  22  Ark.  396.  71  111.  326;    Pope   v,  Jackson,  65  Me. 

Evidence  is  allowable  under  the  plea  162;  Landers  xk  George,  ^o  Ind.  160; 

of   non    detinet y    that    the     defendant  Riddle  t*.  Parke,  X2  Ind.  89;  Ingraham 

levied  upon  the  property  in  dispute  bj'  v.    Hammond,    i     Hill    (N.   Y.)   353; 

virtue  of  an  execution.     t)aks  x\  Wyatt,  Williams  f.  Mathews,  30  Minn.  131. 

xo  Ohio  344.  Such  a  plea  is  a  good  plea  in  bar  and 

The  question  of  title  to  the  property  completes   the  issue    without  a  reply, 

replevied  is  in  issue  under  the  plea  of  Landers  z;.  George,  40  Ind.  160;  Darter 

non  detinet  in  Ohio,     Fcrrell  v.  Hum-  i'.  Brown,  48  Ind.  395. 

phrey,  12  Ohio  113.  An  answer  in  an  action  of  replevin, 

8.  Chandler  x\  Lincoln,  52  111.  74;  which  avers  that  the  defendant  was  and 
Bourk  V.  Rigi^,  38  III.  321;  Mattson  v,  is  the  owner  of  the  property  replevied, 
Hanisch,  5  111.  App.  102;  Johnson  r.  and  denies  the  plaintiff's  right  to  main- 
Howe,  7  111.^42;  Hinchman  v,  Doak,  tain  the  action,  puts  in  issue  the  plain- 
48  Mich.  160;  Gallagher  v.  Bishop,  15  tiffs  title  to  the  property.  Chase  v. 
Wis.  276.  Allen,  5  Allen  (Mass.)  599. 
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right  of  the  plaintiff  to  the  property.*  It  has  been  held  that 
there  is  no  inconsistency  between  the  pleas  of  non  cepit  and  prop- 
erty in  defendant,*  or  in  a  stranger.*  The  court  will  not  allow 
special  matter  of  justification  to  be  given  in  evidence  under  the 
plea  of  non  cepit,*  When  the  action  is  in  the  cepit^  the  plea  of 
non  detinet  is  inappropriate.*  The  plea  of  cepit  in  alio  loco  does 
not  admit   the   taking  as  laid  in  the  declaration.^     When  the 

Acts   Alabama  1882-83,  P*  3'*  P''^"  ^^      pleaded    together    in    replevin, 

vide  that  in  suits  where  plaintiff's  title  Shuter  v.  Paige,  11  Johns.  (N.  Y.)  196. 

is  derived  from  a  mortgage,  defendant  An  action  of  replevin  was  brought 

may    put    in    issue    the    amount    due  against  a  sheriff  who  had  levied  upon 

thereon,  and  that,  should  the  verdict  be  the    property    in    controversy.      The 

for  plaintiff,  then  on  payment  of  such  sheriff,  by  his  answer  to  the  plaintiff's 

amount  and  costs,  defendant  may  re-  petition,  denied  generally  the  allega* 

tain  the  property.      Under  this  provi-  tions  of  the  petition,  and  also  pleaded 

sion,  a  suggestion   by  defendant    that  affirmatively  his  official  character,  and 

plaintiffs  derive  title  from  a  mortgage  justified  the  seizure  under  an  order  of 

admits  that  plaintiffs  have  title,  unless  attachment,  alleging  the  ownership  of 

it  has  been  divested  by  payment  of  the  the  property  to  be  in  the  attachment 

debt,  leaving  as  the  only   issue  what  defendant    The    defenses   were  held 

amount,  if  any,  is  due  on   such  debt,  not  to  be  inconsistent,  and  the  deci- 

Thonipson  v,  Greene,  85  Ala.  240.  sion  of  the  trial  court,  in  overruling  a 

Iowa. — ^The  common  law  pleadings  in  motion  to  require  defendant  to  elect 

replevin  do  not  exist  under  the  statute,  upon  which  of  the  defenses  set  up  in 

and  a  denial  of  the  allegations  of  the  his  answer  he  would  proceed  to  trials 

petition   putting  them  in  issue  is  suffi-  was  held  correct.    Williams  v.  Eiken- 

cient,  and  the  answer  does  not  have  the  bury,  22  Neb.  210. 

technical  effect  which  it  has  at  common  A    mortgagor,  in   replevin    by   the 

law.    Jansen  ?'.  Effey,  10  Iowa  227.  mortgagee     against    him,    set  'up   a 

Not  Ouilty. — ^Theplca  of  not  guilty,  counter-claim  for  the  breach  of  a  con- 
in  the  action  of  replevin,  puts  in  issue  tract  by  the  mortgagee  to  buy  the 
the  right  of  the  plaintiff  to  the  posses-  goods  and  pay  the  difference  between 
sion  of  the  property  replevied,  and  also  the  amount  of  the  mortgage  and  the 
the  wrongful  taking  and  detention  price  of  the  goods.  Held,  not  incon- 
thereof.  UoUiday  v,  McKinne,  22  sistent  with  a  paragraph  of  the  answer 
Fla.  153.  which  alleged  that  the  mortgage  was 

In  an  action  of  replevin,  where  the  void    from    beginning.       Deford    v. 

defendant  pleads  property  in  a  stranger,  Hutchinson,  45  Kan.  318. 

or  where  the  evidence  shows  property  3.  Smith   r.  Morgan,  8  Gill  (Md.) 

in  a  stranger,  it  is  not   necessary   that  133. 

such  person  should  be  made  defendant  Under  the    plea  of  property  in  a 

in  the  action.    Thompson  v»  Sweetser,  stranger,  the  defendant,  who  held  as 

43  Ind.  312.  deputy   sheriff    by    virtue  of    a  writ 

1.  Rogers  v,  Arnold,  la  Wend.  (N  against  the  stranger,  is  entitled  to  a 

Y.)  30.     Compare  Pringle  v,  Phillips,  return.      Quincy    v.    Hall,    i     Pick. 

I  Sandf.  (N.  Y.)  292.  (Mass.)  357;  11  Am.  Dec.  198. 

8.   Cummings   v.  Gann,  53   Pa.  St  4.  M'Farland  v.  Barker,  i  Mass.  153; 

484;    Smith   V.  Morgan,  8  Gill  (Md.)  Hopkins   v.  Burney,  2  Fla.  42.      See 

133;  Shuter  v.  Page,  11  Johns.  (N.  Y.)  Susquehanna  Boom  Co.  v.  Finney,  58 

196;  Simpson  v,  M'Farland,  18  Pick.  Pa.  St.  200. 

(Mass.)  427;  29  Am.  Dec.  602;  Whit-  5.  Davis  v.  Calvert,  17  Ark.  85. 

well   r/.  Wells,  24  Pick.    (Mass.)   25;  The  plea  of  tton  detinet  admits  the 

Dickson  r.  Mathers,  Hempst  (U.  S.)  fact  of  the  wrongful  taking  alleged  in 

65.     See  also  Davis  7'.  Calvert,  r  7  Ark.  a  declaration  in  replevin.    Simmons 

85;    Sprague  r.  Kneeland,  12  Wend.  r.  Jenkins,  76  111.  479. 

(N.  Y.)   161;  Susquehanna  Boom  Co.  6.  Williams  v.  Welch,  5  Wend.  (N. 

V,  Finney,  58  Pa.  St  aoo.  Y.)  290. 

In  Stibbard  v.  Glover,  Barnes  364,  When  such  plea  is  filed,  the  plain- 

non  cepit^  property  in  a  stranger,  and  tiff  is  bound  to  show  his  right  to  re- 

Uberum  tenementum  were  allowed  to  cover,  in  the  same  manner  as  if  the 
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action  is  for  the  unlawful  detainer,  non  detinet  should  be  pleaded.' 
A  plea  of  property  in  the  defendant  is  a  good  plea  in  bar  to  the 
action  of  replevin.^  A  plea  which  alleges  the  right  of  possession 
in  the  defendant,  is  defective  unless  it  sets  out  the  grounds  of 
his  right.*  The  plea  must  not  state  merely  a  conclusion  of  law.* 
An  avowry  which  justifies  the  taking  of  property  under  process, 
must  aver  that  it  was  the  property  of  the  defendant  under  the 

plea  of  j»#ff  r«^^tV  had  been  interposed,  graham  v.  Mead,  i  Hill  (N.  Y.)  353. 

Williams  v.  Welch,  5  Wend.  (N.  Y.)  See  Mikesill  v,  Chaney,  6  Ind.  52. 
390.  Such  a  plea  is  sustained  by  proof  of 

1.  Walpoler.  Smith,  4  Blackf.(Ind.)  a  special  property  in   the  goods  re- 

304.    See  Guille  V.  Wong    Fook,  13  plevied,  such  as  a  lien  for   services 

Oregon  577.  upon    the  goods  claimed.    Darter  v. 

The  answer  in  replevin  denied  that  Brown,  48  Ind.  395. 
at  the  time  stated  in  the  complaint,  Defendant  in  his  answer  denied  the 
or  at  anv  other  time,  the  property  des-  plaintiiFs  ownership  and  right  of  pos- 
cribed  in  the  complaint  came  into  session,  "admitted"  that  defendant 
defendant's  po&session,or  that  the  same  owned  the  propeftv,  alleged  that  de- 
was  or  remained  in  his  possession  at  fendant  was  unlawfully  deprived  of  it 
the  commencement  of  this  action,  as  by  plaintiff,  and  that  he  had  sustained 
alleged  in  said  complaint."  Heldy  a  damage  by  reason  thereof.  Heldy  a 
sufficient  denial  of  possession.  Rob-  sufficient  allegation  of  ownership,  al- 
erts r.  Johannas,  41  Wis.  616.  See  though  not  expressly  averred  in  terms, 
also  Martin  f.  Porter,  84  Cal.  476.  Mclntire  r.  Eastman  (Iowa  1889),  41 

In  an  action  of  replevin  for  property  N.  W.  Rep.  162, 
claimed  by  plaintiff  as  vendee,  an  Under  an  issue  upon  a  general  plea 
answer  averring  that  defendant  had  of  property  in  the  defendant,  in  an 
taken  possession  of  the  property  as  action  of  replevin,  the  defendant  may 
assignee  of  the  vendor,  and  objecting  show  any  legal  title  to  the  property, 
to  the  jurisdiction  of  the  court  in  an  no  matter  how  derived.  O'Connor  v^ 
action  brought  against  him  as  such  Union  Line,  etc.,  Co.,  31  111.  230. 
assignee,  but  which  does  not  deny  A  who  owned  land,  left  it,  and  B- 
plaintiff*s  ownership  or  right  to  pos-  entered  without  his  consent  and  took 
session  of  the  property  sued  for,  or  that  possession  and  sowed  crops  of  grain, 
defendant's  detention  of  the  property  A  sold  the  land  to  C,  who  took  posses- 
is  wrongful,  is  insufficient.  Martz  v,  sion  and  issued  a  landlord's  warrant 
Putnam,  117  Ind.  377.  for  the  grain.    B  sued  C  in  replevin. 

An  answer  to  a  replevin  suit  deny-  to  which  C   avowed   rent  in   arrears, 

ing  unlawful  detention  and  plaintiff's  and  B  replied  non  tenuit.    On  the  trial 

right  of  possession  and  claiming  sal-  C  amended  his  plea  by  adding  that  of 

vage  under  the  act  of  1883  for  sa>  ing  property.     Held,  that  C  could  recover 

the  property,  held,  to  set  out  a  good  on  his  plea  of  property,  that  he  was 

defense,  though  failing  to  allege  com-  not  estopped  to  plead  property  after 

pliance  with  the  Salvage  Act.    Bur-  his    avowry,    and  that    B    had    also 

lington,  etc.,  R.  Co.  v.  Young  Bear,  pleaded  and  proven  his  non-tenancy. 

17  Neb.  668.  Hellings  v.  Wright,  14  Pa.  St.  373.  . 

In  replevin  against  two,  each  may        S.  McTaggart  v.  Rose,  14  Ind.  230. 

pfead   non  detinet  separately;    and  a  See    Carew    v.  Matthews,    41    Mich, 

plea  of  property  in  one  is  good  upon  57^* 

general  demurrer.   Boyd  v.  McAdams,        The  defendant  in  an  action  of  re- 

16  111.  146.  plevin,  pleaded  generally  property  in 

3.  Dermott  7\  Wallach,  i  Black  (U.  himself,  and  specially  that  the  goods 

S.)  96;  Edwards  v,  McCurdy,  13  111.  replevied  were  delivered  by  the  plain- 

496;  Martin  v.  Ray,  i   Blackf.  (Ind.)  tiff  to  the  defendant  as  a  pledge,  to  be 

291;  Hall  V,  Henline,  9  Ind.  256;  Lan-  retained  until  the  plaintiff  should  pay, 

ders  r.  George,  40  Ind.  160;  Darter  etc.,  which  he  had  not  done.     Upon  de- 

V.  Brown,  48  Ind.  395;  Chambers  v.  murrer  the  plea  was  held  good.    Amos 

Hunt,   18   N.  ].   L.  339;  Harrison  v.  r.  Sinnott,  5  111.  440. 
M'Intosh,  I    Johns.  (N.  Y.)   380;  In-        4.  Spahr  v.  Lartt   33  111.  App.  420 
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process  and  subject  to  the  process,^  and  the  facts  by  which  it 
was  so  subject.^  Such  an  avowry  is  sufficient  to  entitle  the 
defendant  to  a  return.*  In  an  avowry  under  a  distress  for  rent, 
the  avowant  must  set  forth  his  title  and  allege  the  estate  of 
which  he  is  seised  ;^  a  failure  to  do  so  is  not  cured  by  the  plain- 
See  also  MoorhouBe  v.  Donaca,  14  county  of  Morgan.  To  the  avowry  the 
Oregon  430.  plaintiff  pleaded  that  the  defendant  wai 

1.  Dillon  V,  Wright,  4  J.  }.  Marsh,  not  sheriff  on  the  day  of  the  issuing  of 
<Ky.)  254.  the  attachment  and  at  the  time  of  the 

In  replevin  against  a  sheriff,  a  plea  levy  thereof.  The  defendant  demurred 
that  defendant  took  the  goods  by  vir-  to  the  plea.  Held^tYisX  the  plea  was  bad, 
tue  of  an  execution  against  one  A,  in  because  it  attempted  to  put  in  iasue  the 
favor  of  a  third  party,  with  an  aver-  fact  whether  the  defendant  was  sheriff 
ment  that  the  goods  were  the  property  on  the  day  of  the  issuing  of  the  writ, 
of  said  A,  is  no  more  than  a  plea  of  which  was  wholly  immaterial.  If  the 
property  in  a  stranger,  and  does  not  defendant  was  sheriff  at  the  day  of  the 
amount  to  an  avowry.  Simcoke  v,  levy,  it  was  sufficient.  James  v.  Dun- 
Frederick,  I  Ind.  54.  lap,  3  111.  481. 

Under  California  Prac.  Act,  f  65,  '  8.  Brackett  v.  Whidden.  3  N.  H.  17. 
a  pleading  by  the  defendant  in  re-  In  New  Tork^  an  avowry  in  re- 
plevin which  admits  the  taking  but  plevin,  showing  a  conclusive  bar  to  the 
justifies  under  legal  process,  and  prays  action,  is  a  perfect  pleading  requiring 
judgment  for  restitution  or  for  tne  an  answer;  and,  although  it  follows  im- 
value,  contains  only  matters  of  confes-  mediately  after  a  plea  of  property  in  a 
sion  and  avoidance,  and  is  deemed  stranger,  it  is  not  to  be  considered  as 
controverted  by  the  plaintiff.  Strin-  matter  pleaded  to  induce  a  return  of  the 
ger  r.  Davis,  35  Cal.  35.  property,  a  party  under  such  plea  being 

A   plea    in    an    action  of    replevin  entitled  to  a  return  without  avowry  ot 

averred  that    the   defendant,  as  city  cognizance.    People  v.  New  York  C. 

collector,  seized  the  property  ••by  vir-  P.,  2  Wend.  (N.  Y.)  644. 

tue  of  a  certain  warrant,  duly  issued  4.  Harrison   v,   Mcintosh,    i    Johns, 

and  directed  by  the  proper  authority  (N.  Y.)  ^80;  Hopkins  v.  Hopkins,  10 

of  the  said  city  to  the  said  defendant,  Johns.  (N.  Y.)  369.     Compare  Gipson 

as  such  collector,  directing  and  com-  v.  Bump,  30  Vt.  175. 

manding  him,  the  said  defendant,  to  An  avowant,  in  an  action  of  replevin, 

collect  certain  taxes  theretofore  duly  cannot  take  cognizance,  as  bailiff  of  his 

assessed ''   against    the  said  plaintiff,  father,  for  rent  in  arrear  due  to  his 

etc.    Held^  this  was  a  sufficient  aver-  fatlier    where    the    distress  had   been 

ment  respecting  the  process,  without  made  in  the  name  and  in  the  right  of 

setting  out  the  warrant  in   full.     Mt.  the  avowant,  notwithstanding  he  had 

Carbon  Coal,  etc.,  Co.  v.  Andrews,  53  authority  from  his  father  to  make  the 

111.  176.  distress.     Swearine^en  v.  Magruder,  4 

2.  Whittington   v,   Deering.  3  J.  J.  Har.  &  M.  ( Md.)  347. 

Marsh.  (Ky.)  684.  In  replevin,  where  the  defendant  put 

The  defendant's  answer  in  a  replevin  in   two  avowries   to  one  count    in    a 

suit  set  forth  fully  the  process  of  law  declaration,  one  of  which    was    held 

whereby  he  held  the  property,  stating  good  and  the  other  bad  on  demurrer,  the 

the  date  of  the  writ,  in  whose  favor  the  one  held  good  establishing  his  right  to 

amount  claimed  by  attaching  creditors,  distrain,  he  was  considered  to  prevail 

the  nature  of  the  claim,  and  the  return  upon  the  whole  record,  and  to  be  en- 

thereon.     Heid^  that  thi?  setting  forth  titled  to  hi»  damages  and   costs.    The 

was  sufficient,  without  appending  copies  plaintiff  was  held  to  be  entitled  to  re- 

of   the    attachments.       Kingsbury     v,  cover  his  costs  of  the  demurrer  to  the 

Buchanan,  11  Iowa  387.  avowry  adjudged  bad,  and  the  costs  of 

To  an  action  of  replevin  for  taking  the  issues  of  fact  found  in   his  favor, 

mules  and    horses,  being   the   property  Wright  v.  Williams,  a  Wend.  (N.  Y.) 

of  the  plaintiff,  out  of  his  possession,  632. 

the  defendant    avowed    the  taking  by  In  replevin,  the  defendant  may  avow 

virtue  of  a  writ  of  attachment  which  generally  for  rent  in  arrear;   but,  if  he 

was  delivered  to  him  as  sheriff  of  the  state  the  lease  specially,  he  must  state 
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tiflf's  pleading  over.*  The  avowry  need  not  state  the  exact 
amount  of  rent  in  arrear,*but  an  avowry  for  a  part  of  a  periodic 
cal  rent  must  show  that  the  residue  has  been  paid.*  An  avowry 
justifying  the  taking  of  cattle  damage-feasant  is  suilicient  with- 
out justifying  the  deterttion,* 

c.  Replication. — The  replication  is  the  third  stage  of  the 
pleadings  in  replevin,  and  when  it  is  in  answer  to  the  defendant's 
avowry  or  cognizance  it  is  called  a  plea.*     For  cases  where  no 

it    truly,  .Taylor    v,  Moore,    3    Har.  for  was  due  and  in  arrear.    Lavigne  v, 

(Del.)  0.     See  also  Ttce  r.  Norton,  4  Russ.  36  Miss.  326. 

Wend.  (N.  Y.)  663.  8.  Shepherd  v.  Boyce,  2  Johns.  (K. 

An   avowry   for  rent  due  need  not  Y.)  446. 

show  that  a  warrant,  founded  on  oath,  4.  Osgood  v.  Green,  30  N.  II.  210. 

had  been  taken  out  before  making  the  Pound  Keeper. — It  is  not  necessary  to 

distress;  nor  that  the  goods  distrained  give  the  name  of  the  pound  keeper,  in 

belonged  to  the  tenant;  nor  need  it  set  an  avowry  which  alleges  that  the  ani- 

out  the    particulars    of  the  landlord*s  mal  replevied  was  taken  damage-feas- 

title.     Wright  v.  Mathews,  2   Blackf.  ani^  and  impounded  in  a  public  pound 

(Ind.)  187.  by  the  defendant.    Gipson  v.  Bump,  3a 

Plaintiff   and    Tliird    Party   Dlstln-  Vt.  175. 

gnlahed. — In    replevin,    the   defendant  An  avowry  which  set  forth  the  im- 

avowed  the  taking  of  the  goods  and  pounding   of  cattle,  and    averred  that 

chattels,    etc.,    by     virtue    of  an    at-  **within   tiyenty-four  hours    thereafter 

tachment  against  certain  non-resident  the  defendant  gave  legal  notice  of  the 

debtors,  averred  that  said  goods  were  said   impounding,"  was  held  sufficient 

the  goods  of  the  said  debtor,  and  not  of  upon   demurrer,    although    it   did  not 

the    plaintiffs,   and    prayed   a    return,  state  the   manner  in  which  the  notice 

Heid,  that  there  is  an  obvious  distinc-  was  given.     Keith  v.  Bradford,  39  Vt. 

tion  between  the  case   where  the  de-  34. 

fendant.  an  officer  holding  process,  justi-  Good  Oonnt. — A  defendant  in  replevin 

fies  or  avows   under    that  process,  as  is  entitled   to  judgment  if  his  avowry 

taking  the  goods  of  the  plaintiff  in  re-  contains  one  good  count  going   to  the 

plevin,  and  where  the  process  is  against  whole  action,  although  his  other  counts 

a  third  person,  not  the  plaintiff  in  re-  are  bad.     Nichols  v.   Dusenbury,  2  N. 

plevin.     If  of  the  plaintiff  in  replevin,  Y.  2S3. 

the  plaintiiT  in  such  case  may  deny  the  6.  The  plaintiff  in  replevin  may  plead 

writ    by    nul  tiel  record^  or   he  may  several  pleas  to  the  cognizance  of  the 

traverse  the  matter  of  mere  fact  alleged  defendant.      Roberts     v,     Tennell,    4 

in  the  plea  or  avowry.    But  if  the  pro-  Litt.  (Ky.)  289. 

cess  is  against  a  third  person  not  the  In  replevin  for  goods  distrained,  the 
plaintiff,  the  denial  of  the  property  be-  plaintiff  may  plead,  in  bar  of  the 
comes  the  material  allegation,  and  the  avowry,  matter  which  shows  the  de- 
plaintiff  will  not  be  permitted  to  pass  fendant  a  trespasser  ab  initio,  Kim- 
by  this  traverse  and  deny  the  matters  ball  v.  Adams,  3  N.  H.  182. 
in  the  introductory  part  of  the  plea,  al-  A  plea  to  an  avowry  or  cognizance, 
though  set  out  in  the  form  of  avowry,  in  replevin,  need  not  allege  any  place  of 
Brown  7^  Bissett,  21  N.J.  L  267.  See  taking.  It  is  enough  that  it  refers  to 
also  Hawk  X*.  Lepple,  51  N.  J.  L.  209.  the  propertv  mentioned  in  the  declare- 

1.  Bain  r.  Clark,  10  Johns.  (N.  Y.)  tion  and  avowry.  Judd  v.  Fox,  9  Cow. 
424.  (N.  Y.)  259. 

2.  The  amount  unpaid  is  not  de-  A  plea  of  non  tenure^  to  an  avowry 
scriptive  of  the  identity  of  the  obliga-  for  rent  setting  forth  seisin  in  A  B 
tion,  out  of  which  arises  the  right  to  a  and  deducing  title  from  him  to  the 
redelivery  of  the  goods  distrained,  avowant,  and  also  showing  a  reversion- 
Barr  v,  FInghes,  44  Pa.  St.  516;  Phipps  ar^'  interest  in  the  avowant  after  the 
V,  Boyd,  54  Pa.  St.  342.  termination  of  the  demise  under  which 

MlaeiasippL— In  replevin  for  a  slave  the  distress  was  made,  admits  the  seisin 

distrained   for  rent,  the  landlord   must  and   the   demise  to  the  avowant  from 

avow  and  prove  that  the  rent  distrained  the  tenant  of  the  freehold;  it  only  puts 
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replication  was  deemed  necessary,  see  note  i.  The  replication 
must  present  a  complete  answer  to  the  defendant's  plea,*  and 
must  not  contain  merely  an  argumentative  denial  thereof.* 

6.  Evidence  in  Beplevin — (See  generally  Evidence,  vol.  7,  p. 
42). — In  replevin  as  in  all  other  actions,  the  evidence  should  corre- 
spond  to   the  allegations^  and  be    confined   to  the   point  in 

in  issue  the  demise  under  which  the  14  Ark.  141 ;  Boies  v.  Witherell,  7  Me. 

distress  was  taken.  162. 

Riens  en  arriere  is  quasi  a  general  Where  a  plaintiff  replies  a  claim  of 

is^ue  when  pleaded  in  bar  of  an  avowry,  property  to  a  plea  justifying  a  taking 

The    general    issue    strictly    speaking  of  goods  under  a  plaint  in  replevin,  he 

puts  in  issue  every  material  averment;  must  designate  the  time  of  the  claim 

not  so  the  plea  of'  riens  en  arriere;  it  with    precision,   so  that   isi^ue  can   be 

admits  the  title  of  defendant  as  stated  taken   upon  it.     Lisher  v,  Pierson,  2 

in  the  avowry,  which,  therefore,  need  Wend.  (N.  Y.)  345;  20  Am.  Dec.  612. 

not  be  proved,  unless  the  plea  be  ac-  Where  a  defendant  in  replevin  pleads 

companied   by  a   plea  of   non   tenure,  propertv  in  a  third  person,  traversing 

Bloomer   v.  Juhel,  8   Wend.   (N.  Y.)  plaintiflF's  right,  the  plaintiff  should  ac- 

448.  cept  the  issue   tendered,   reaffirm    hii 

In  replevin,  a  plea  of  tender  to  an  title    and    conclude    to     the    country, 

avowry  or  recognizance  need  not  say  Prosser  v.  Woodward,  21   Wend.  (N. 

tout  temps  prists  nor  make  a  profert  of  Y.)  205. 

the  money  in  court.     Hunter  v.  Le-  Where    the    defendant    in    replevin 

Conte,  6  Cow.  (N.  Y.)  728.  avows  the  taking  under  a  vote  of  the 

Where  an  avowry  in  replevin  alleges  town  to  raise  a  sum  of  money  to  be  ex- 

a  tenancy,  a  plea  which  does  not  show  pended  upon  a  certain  highway,  a  rep- 

a  determination  of  the  tenancy  by  the  lication,  that  the  highway  in  question 

expiration  of  the  lease*  and  how  it  de-  was  never  legally  laid  out,  is  sufficient 

termined,  is  not  a  good  plea.     Whitney  Stoddard  t».  Gilman,  22  Vt.  568. 

v.Carle,  8  B.  Mon.  (Ky.)  171.  In   replevin,  if  the  avowry    alleges 

See  also  generally  Moore  r.  Stevens,  that  a  sum  of  money  was  in  arrear  for 

42  N.  il.  404;  Mt.  Carbon  Coal,  etc.,  Co.  rent,  and   the  plaintiff  replies,  that  he 

V,  Andrews,  53   111.    176;    McCarty  v,  did  not  owe  it  at  the  time  of  the  di«- 

Hudson,  24  Wend.  (N.  Y.)  291.  tress,  it  is  a  sufficient  issue.    Turber- 

X.  In  an  action  to  recover  possession  ville  v.  Self,  4  Call  (Va.)   580.     See 

of   personal    property,   an   answer    of  Pattison   r.  Adams,  Hill  &   D.  Supp. 

property  in  a  stranger, or  in  the  defend-  (N.  Y.)  426;  Hurlburt  v.  Goodsill,  30 

ant,  in  effect,  denies  the  property  or  Vt.  146. 

ownership  of  the  plaintiff,  and  'is  a  Duplieity. — In  replevin  the  plaintiff 
good  plea  in  bar,  and  completes  the  may  put  in  a  double  replication.  Cot- 
issue  without  a  reply.  Landers  v,  ter'v.  Doty,  5  Ohio  394.  See  People  v, 
George,  42  Ind.  160.  Schoharie* Co.,  6  Wend.  (N.  Y.)  505. 

An  allegation,  in  answer  to  a  suit  in  8.  Riddle  v.  Parke,  12  Ind.  89. 
replevin,  tl^at  the  defendant  "is  right-  4.  Krug  v,  Herod,  69  Ind.  78;  Baer 
fully  entitled  to  the  property  and  to  r.  Martin,  2  Ind.  229;  Wilkes  v.  Gates, 
the  possession  thereof,"  following  a  68  Miss.  263;  Smith  w.  Graves,  25  Ark. 
denial  of  all  the  averments  in  the  plain-  458;  Lothrop  v.  Locke,  59  N.  H.  532; 
tiff's  petition,  is  cumulative  of  these  Bardwell  v.  Stubbert,  17  Neb.  485; 
denials,  and  is  not  new  matter  requir-  Taylor  v.  Riddle,  35  111.  568.  See  Cas- 
ing a  denial.  Hunt  v,  Bennett,  ±  sel  ?».  Western,  etc.,  Co.,  12  Iowa  47; 
Greene  (Iowa)  512.  Sec  also  Ferrell  Waterman  t».  Robinson,  5  Mass.  303; 
V,  Humphrey,  X2  Ohio  112.  Kerron  v.  North  Pac.  Lumbering,  etc., 

8.  Harrison    v.  M*Intosh,   i    Johns.  R.  Co.,  i  Wash.  241;  Deford  7^  Hutch- 

(N.  Y.)  380;  Hopkins  v.  Hopkins,  xo  ison,  45  Kan.  318;  Guthrie  t^.  Olson,  44 

Johns.  (N.  Y.)  369;  Foshay  v,  Riche,  Minn. '404;  Stein  v,  Hastings,  4^  Minn. 

2  Hill  (N.  Y.)  247;  Nichols  v  Dusen-  196;  Johnson  v.  Neal   (Neb.    1891),  48 

bury,  2  N.  Y.  283;  Phillips  v.  Town-  N.  W.  Rep.  807;  Warder  v.  IngU  (S. 

cend,  4  Mo.  loi;  Powell  v.  Triplett,  6  Dak.  1890),  44>  N.  W.  Rep.  i&; 

B.  Mbn.  (Ky.)  420;  Dixon  v.  Thatcher,  v.  Barrett,  34  Mo.  App.  15. 
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Evidence  of  property  in  a  third  per-  bj     amendment   under    Code    Wask^ 

son  may  be  received  under  the  general  ington     Territory^    §     io8,   providing 

denial  in  replevin.     Lane  v.  Sparks,  75  that  plaintiffs,  in  such  action,  failing  to 

Ind.  278.  establish  ownership,  may  prove  a  right 

Evidence  of  forcible  taking  may  be  of   possession  by   virtue   of  a    special 

given  in  replevin,  though  the  issue  be  property,   and   amend.     Silsby   v,  Al- 

formed  exclusively  on  the  plea  of  prop-  dridge,  i  Wash.  117. 

erty.   I'his  evidence  is  admissible  upon  In  an  action   of  claim   and   delivery, 

the'  ground  that  all  the  circumstances  each  party  alleging  general  ownership 

of  the  transaction   are  proper  for  the  and    right    of   possession    in    himself, 

consideration  of  the  jury  in  determin-  where  the  defendant,  in  support  of  his 

ing  the  right  of  property.     Moore  v.  claim,  introduces  in  evidence  what  pur- 

Shenk,  3  Pa.  St.  13;  65  Am.  Dec.  61S.  ports  to  be  a  bill  of  sale  from   plaintiff, 

Where  plaintifl'  in  the  action   of  re-  the   latter  may  prove   in  rebuttal  that 

plevin.   claims    the  entire    interest  in  there  had  never  been  in  fact  any  sale  or 

goods,  he  cannot  recover  on   proof  of  delivery  of  the  property;  that   the   bill 

ownership  in  three-fourths  only  of  the  of  sale  had  been  signed  to  be  placed  in 

goods   replevied.     Eakin  v.  Eakin,  63  escrow  until  a  proposed  trade  had  been 

111.  160.  completed  ;  and  that  the  person  named 

The  affidavit  for  obtaining  a  writ  of  as  vendee  therein  had  fraudulently  and 

sequestration   stated   the  value  of  the  unlawfully    obtained    possession  of  it. 

property',  as  did   also  the  defendant's  Grinnell  v.  Young,  41  Minn.  1S6. 

bond  for  replevying  it,  but  it  was  held  Where  three  defendants  in  replevin 

that,  in  the  absence  of  an  allegation  of  avow  for  rent  in   arrear,   and  a  fourth 

the  value  in  the  plaintiff's  petition  for  makes  cognizance,  proof  of  a  demise 

the    recovery     of    the     property,     it  by  one  is  not  sufficient  to   support  the 

was    error  to  admit  evidence    of  the  issue.     Ewing  v.  Vanarsdall,  i  S.  &  R. 

value  against  the  objection  of  the  de-  (Pa.)  370. 

fendant.  Gillies  v.  Wofford,  26  Tex.  76.  Proof  under  the  possessory  warrant 

Where  the  ownership  of  cattle  im-  act,  that  the  complainant  was,  before 
pounded  at  a  certain  time  is  in  ques-  it  issued,  in  the  peaceable  possession 
tion,  and  evidence  has  been  introduced  of  the  property,  and  that  it  was  after- 
tending  to  show  thet  the  same,  together  wards  found  in  the  possession  of  the 
with  other  cattle  described,  were  at  defendant,  makes  out  a  prima  facie 
that  time  in  the  possession  of  the  plain-  case;  and  the  defendant  must  show 
tiff  in  replevin,  evidence  of  a  sale  by  that  the  possession  was  changed  by 
the  plaintiff  of  such  other  cattle,  at  a  consent  or  authority  of  law.  March- 
subsequent  time,  is  not  competent  to  man  t/.  Todd,  15  Ga.  25. 
prove  ownership  of  the  cattle  im-  The  defendant  in  an  action  of  re- 
pounded  at  the  time  of  impounding,  plevin  commenced  before  a  justice  of 
Edmunds  v.  Leavitt,  27  N.  H.  198.  the  peace,  and  taken  by  appeal  to  the 

Under  a  plea  of  property  in  himself  circuit  court,  may,  by  the    statute  of 

the  defendant  may  avail  himself  of  the  Indiana^  prove  property  in  himself  or 

defense    that    the     conveyance    under  a  stranger  without  pleading  it.    Lewns 

which  the  plaintiff  claims' w^as  fraudu-  v.  Masters,  6  Blackf.  (Ind.)  243. 

lent  and  void  as  to  the  defendant.  Mul-  Though  an  attorney,  in  his  opening 

len  XK  Noonan,  44  Minn.  ^41.  statement   to   the    jury,   in    replevin. 

An  offer  by  the  plainti^to  prove  that  claims  for  his  client  a  special  property 

the  defendant  has  taken  the  benefit  of  only,  in  a  chattel,  evidence  of  a  general 

the  insolvent  laws  of  the  State,  will  be  property  is  admissible.     Frederick  v. 

rejected    as     irrelevant.      Basford     v.  Gaston,  i  Greene  (Iowa)  40X. 

Mills,  6  Md.  3S5.  Where  the  complaint  in  the  action 

Plaintiffs,  in  an  action  for  certain  of  replevin  serves  the  double  purpose 
personal  property*,  alleged  ownership,  of  affidavit  and  complaint,  it  is  not 
and  introduced  a  chattel  mortgage  necessary  for  the  plaintiff  to  prove  the 
of  it  to  them  by  third  persons,  to  averment  in  his  affidavit,  that  the  prop- 
secure  a  debt  not  yet  due,  containing  erty  "  had  not  been  taken  by  virtue  of 
the  usual  provisions  against  removal  any  tax,  etc.,  nor  signed  under  any 
or  disposition.  The  property  had  execution,"  etc.  Carney  r.  Doyle,  14 
never    been    in    their  possession,   but  Wis.  270. 

was  delivered   to  defendant  by  mort-  An   allegation   in   a  declaration   in 

iragors    shortly     before     the     action,  replevin,    following  a  description   of 

Held^  a  fatal  variance  not  to  be  cured  the  goods,  "  being  an  invoice  sold  to 
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issue.*     As  in  other  actions,  the  best  evidence  of  which  the  case  in 

E.  T.    A.    and    Co.,   of           .     ."  is  Bible,  under  the  general  issue.     How- 
mere  description ;  and  the  declaration  ard  ik  Black,  49  Vt.  9. 
IS  not  objectionable  on  proof  that  the  Held^  in  an  action    of   replevin,  in 
goods  were  sold  to  *'  £.  T.  A."    Cald-  which  the  value  of  a  promissory  note 
well  V.  Bowen,  80  Mich.  3S2.  was  at  issue,  that  testimony  tending  to 

An  allegation  in  the  complaint  '*  that  show  an  admission  of  the  defendant  as 
heretofore,  in  Umatilla  county.  Ore-  to  the  value  of  the  note,  made  four 
gon,  to  wit  on  the  third  day  of  years  prior  to  the  action,  was  not  ad- 
November,  1884.  plaintiff  was  and  now  missible  to  show  its  value  at  the  time 
is  the  owner  of  and  entitled  to  the  pos-  of  the  action.  Stearns  v.  Johnson,  17 
session  of  '*  the  property,  and  that  on  Minn   142. 

or  about  that  day,  defendant  wrong-  In  an  action  of  replevin   for  goods, 

fully    took    possession  thereof,  is   an  wares,  and  merchandise,  taken  from  the 

argumentative    allegation     that     the  plaintifT  by  the  defendant  as  sheriff,  on 

property   was  in   Umatilla  county  at  certain  orclerfi  of  attachment  and  held 

the  time  the  action  was  commenced ;  about  two  months  by  the  sheriff  before 

and  though  obnoxious  to  a  demurrer,  the  trial  of  the  replevin  action,  a  ruling 

intheabsence  of  objections  to  the  plead-  of  the  trial    court    admitting    evidence 

ing^,  is  sufficient  to  warrant  the  admis-  from  a    competent  witness    tending  to 

sion  of  evidence  to  show  that  the  prop-  show  that    there  would    be  a  deprecia- 

erty  was  in  that  county  at  the  time  of  tion  in  the  market  value  of  that  kind  of 

the  alleged  wrongful  taking.    Moor-  goods  if  kept    over  for  another  season, 

house  V,  Donaca,  14  Oregon  430.  is  not  materially    erroneous.      Carson 

1.  Blue    Valley    Bank  v.  Bane,  20  v.  Golden,  36  iuin.  705. 

Neb.  294;    Hartt   v,  McNeil.  47   Mo.  While  deft*ndant  in    replevin   for  a 

526;  Gould  r.  Saunders,  69  Mich.  5;  horse  was  properly  allowed  to  show  the 

Sellars  t>.  Ke'ly,  45  Miss.  323;  Tully  v,  pedigree  of  the  horse  and   the  general 

Harloe,  35  Cal.  302 ;  95  Am.  Dec.  102.  reputation  of  that  blood  of  horres  as  fast 

See  Lang  v.  Daugherty,  74  Tex.  226;  trotters,  as  bearing  c  n  the   value  of  the 

Hosmer  r.  Moseley,  xi  Cush.  (Mass.)  horse,  it  was  error  tp    allow  defendant 

211;    Lrill's  Chicago  Brewery    Co.  r.  to  name  particular  horses  of  that  blood 

Russell,  22  Wis.  178;  Harper  v.  Weeks,  and  give  their  reputed   time  as  troiters. 

89  Ala.  577 ;  Grossman  r.  Walters,  58  Defendant   having  been   permitted    to 

Hun  (N.  Y.)6o3;  Caldwell  v.  Custard,  show  the  speed  of  certain  horses  of  that 

7  Kan.  303.  blood,  it  was   held   error   not  to   allow 

The  value  of  the  property  in  suit,  plaintiff,  on  rebuttal,  to  show  that  cer- 

only,  is  material,  and  evidence  as  to  tain  horses  of  the  same  blood   had  not 

the  value  of  other  property  described  developed  into   fast   trotters.    Ellis  v, 

in  the  bill  of  sale  under  which  plain-  Simpkins,  81  Mich.  i. 

tiff    claims    is    inadmissible.      Burrill  Evidence   showing  the  intention  of 

V,    Wilcox     Lumber    Co.,    65     Mich,  the  defendant  in   taking  and  appropri- 

571.  ating  property,  is  immaterial  evidence. 

It  was  not  denied  in  the  answer  that  His  liability  does  not  depend  on  his  in- 

the  plaintiff  in  an  action  of  claim  and  tention.      Ecker  v.   Moore,  2   Chand. 

delivery  was  the  real  party  in  interest  (Wis.)  85. 

and  no  issue  on  that  point  was  raised.  Upon  the  issue  of  '*no  rent  in  arrear,** 

It  was  held  that  questions  put  by  the  the  plaintiff  in  replevin  will  not  be  per- 

defendant,  in  order  to  show  that  the  mitted  to  show  that  the  defendant  had 

plaintiff  was  not  a  party  in   interest  nothing  in   the  tenements.     White  v. 

were  properly  disallowed.     Woods  v.  CrosR,  2  C ranch  (C.  C.)  17. 

Berry,  7  Mont.  195.  The  judgment  in  an  attachment  suit 

In  replevin  for  beasts    impounded,  is  admissible  in  an   action   of  replevin 

under  the  Vermont  practice,  if  defend-  for  the  goods  brought  by   the   plaintiff 

ant  wishes  to  justify,  he  must  plead  an  in   attachment    against  '  an   officer,  to 

avowry,  setting  forth  the  facts  relied  show    the    extent    of    the    plainiifTs 

upon,  ill  the  same  way  as  at  common  lien.     Berger    v.  Clippert,    53    Mich, 

law.      It  is  oiily  in    special    cases  to  468. 

which  replevin  has  been  extended  by  In  replevin  against  an  officer  to  re- 

Vermoni  Gen.  Stat,  ch.  35,  §§  13,  14,  cover  attached  property,  plaintiff  maj' 

that  evidence  of  justiiicatidn  is  admis-  show  a  reduction  of  the  debt  by  a  sale 
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its  nature  is  susceptible  must  be  produced.'     The  plaintiff  may 

of  a  portion  of  the  property  taken.  Kerr  Strew,  33  Mich.  85.    See  also  Elliott  v* 

X*,  Drew,  90  Mo.  147.  Hart,  45  Mich.  234. 

Where,  in  replevin,  the  defendant  Where  property  is  replevied  from  an 
claims  title  under  a  parol  contract,  officer  who  justifies  his  possession  hy 
while  the  plaintiff  claims  under  a  writ-  pleading  that  he  holds  it  as  sheriff,  un- 
ten  contract  of  conditional  sale  which  der  an  attachment  and  judgment,  the 
the  defendant  charges  was  procured  by  record  of  such  judgment  should  be  re- 
fraud,  all  the  facts  may  be  given  in  evi-  jected  as  evidence  for  the  defendant 
dence  to  enable  the  jury  to  determine  below,  the  record  failing  to  show  that 
which  of  the  contracts  is  valid.  Bald-  the  defendant  in  the  attachment  wa9 
win  V,  Burrows,  95  Ind.  81.  properly  served  with  process.     Repine 

For  cases  where  evidence  offered  has  v,  McPherson,  2  Kan.  340. 
been  held  irrelevant,  see  Greaner  v.  Where  replevin  is  brought  for  prop- 
Mullen,  15  Pa.  St.  200;  Robins  V.  Kit-  erty  claimed  hy  defendant  under  a 
chen,  8  Watts  (Pa.)  390;  Campbell  v.  mortgage  from  a  third  person,  who  ex- 
Dick  (Wis.  1891),  49  N.  W.  Rep.  120;  hibited  a  bill  of  sale  of  such  property  as 
Bateman  v.  Blake,  81  Mich.  227;  Bur-  evidence  of  his  title  thereto,  evidence 
ket  V.  Pheister,  114  Ind.  503.  of  the  contents  of  such  bill  of  sale  isin- 

For  cases  where  held   material,  see  admissible,    when    its    genuineness    is 

Scofield  V.  Kreiser,  14  N.  Y.  Supp.  274;  questioned,   and  defendant  makes    no 

Bonesteel  v,  Gardner,  i  Dak.  372;  (bill  attempt  to  establish  the  same.    Bray  v^ 

of  sal«  to  plaintiff),  Wiggin  v.   Day,  9  Flickinger,  79  Iowa  313. 

Gray  (Mass.)  97;  Busch  v.  Nester,  70  Goods  may    be  identified  and  their 

Mich.  525;  Doyle  v,  Dobson,  74  Mich,  value   found    by    evidence    derived  ki 

562;  Moore  v,   Shenk,   3  Pa.  St.  13;  65  part  from  invoices  properly  introduced 

Am.  Dec.  618.  on  the  trial  and  taken   by   the  jury  to 

1.  See  Lausley  t^.  Van  Alstyne  (Iowa,  the  jury  room,  the  items  being  so  nu- 

1890),  46  N.  W\  Rep.  XI 19;  Hibbard  v,  merous  as  to    be    difficult  of   remem- 

Zenor  (Iowa,  1S91),  49  N.  W.  Rep.  63;  brance.     Hickman  i;.  Ford,  43  Ark.  207. 

Lincoln  Nat.    Bank    v,    Davis    (Neb.  A  written  contract  drawn  in  accord- 

1891),  48  N.  W.   Rep.  892;  Murray  v.  ance  with  an  oral   agreement,  but  un- 

Norwood,   77   Wis.  405;  King  v.  La-  signed,  if  admitted  by  the  parties  to  be 

crosse,  42  Minn.  488;  Watrous  v,  Cun-  a  correct  statement  of  their  agreement,, 

ningham,  71  Cal.  30.  is  competent    evidence    of   its    terms.- 

A  purchaser  of  personal  property  at  Grand  Rapids  Chair  Co.  v,   Lyon,  73 

a  sheriff's  or   constable's  sale  cannot  Mich.  438.    See   Eames  v,  Snell,  143 

maintain   trover  or  replevin  against  a  Mass.  165. 

party  who  subsequently  causes  tl\e  The  record  of  an  action  between  the 
same  property  to  be  sold'  by  virtue  of  a  defendant  and  a  third  person  for 
judgment  and  execution  in  his  favor,  the  same  property,  in  which  action  the 
without  producing  in  evidence  the  present  plaintiff  testified  that  the  prop- 
judgment  and  execution  under  which  erty  belonged  to  such  third  person,  is 
his  purchase  was  made.  Sandeford  t^  admissible  in  evidence  in  defense. 
Hefis,  2  Head  (Tenn.)  680.  Jones  v.  Dipert,  123  Ind.  ^94. 

To  sustain  a  judgment  in  replevin  in  Acts  and  declarations  oi  the  plaintiff 

favor  of  an  officer  who  claims  the  right  in  an  action  of  replevin  are  not  admls- 

of  possession  by  virtue  of  a  seizure  in  sible  in  his  favor.     Roach  v.  Binder,  i 

an  attachment  action,  the  proof  should  Colo.  322. 

show  his  official  character  and  the  pro-  Where  an   officer  attaches  property 

ceedings  and  process  under  which  he  which  is   subsequently   replevied  from 

acted  and  claims   possession.     Graham  him    by    a    stranger,  who  claims  title 

V.  Shaw,  38  Kan.  734;  Arn  v.    Parker,  and    the    right    to  its  possession,  and 

39  Kan.  338.  such  officer  seeks  to  justify  his  posses- 

Parol  evidence  may   be    introduced  sion  under  his  attachment  process,  it  is 

for  the  purpose  merely   of  identifying  incumbent  upon  him  to  prove  his  au- 

the    transaction,    of  the  fact  that  the  thority  by  the  order  of  attachment,  in 

property  in  question  had  been  taken  on  order  to  show  his  right  to  possession 

an    execution,    where  the  contents  or  and  the  measure  of  his  damages,  if  sue - 

validity  of  the  execution  is  not  sought  cessful  in  the  suit.     WilUanu  v.  Eiken- 

to  be   shown  in   that  way.     Hunt  v.  bury,  22  Neb.  a  10. 
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declare  generally  claiming  the  property  as  his  own  and  give  spe- 
cial facts  in  evidence  to  establish  the  manner  in  which  the  defend- 
ant obtained  possession  of  the  goods.*  Under  the  general  denial 
where  the  issue  is  non  detinet^  the  defendant  may  show  that  the 
plaintiff  does  not  own  the  property,*  or  may  give  evidence  of 
any  special  matter  which  amounts  to  a  defense  to  the  plaintiff's 
cause  of  action.^     When  the  defendant  in  replevin  pleads  prop- 

If  the  plaintiff  in  replevin  desires  to  in  evidence,  but  there  is  no  evidence 

prove  that  the  property  in  controversy  that  the    property    mortgaged  Is   the 

was  taken  from   the  possession  of  the  same  as  that  sought  to  be  recovered,  a 

defendant  and  delivered  to  him  by  the  judgment  for  plaintiff  is  proper.     Game 

oflicer,  he  should   introduce  the  order  v.  Whaley,  43  Minn.  334. 

of  delivery  as  well  as  the  return,  where  In  replevin  for  goods  claimed  by  de- 

the  latter  does  not,  of  itself,  identify  the  fendant  under  a  mortgage  from  a  third 

property.     Jelton    v.  Smead,  29  'Ark.  person,  though  defendant  was  permitted 

372.  to  testify  that  he  believed  his  mortgagor 

In    an  action   of  replevin  against  a  owned    such    goods,    evidence    as    to 

sheriff,  for  the  act  of  his  deputy  in  levy-  reasons  for  such  belief  is  inadmissible, 

ing  an  execution,  it  is  sufficient  for  the  Bray  v,  Fleckinger,  79  Iowa  313. 

plaintiff  to  show  that  the  deputy  was  a  8.  Merrill    7'.    Wedgwood,  25    Neb. 

deputy   of  the  defendant,  and' that  he  283;  Williams  r;.  Eikenberry,  ^  Neb. 

acted  colore  officii^  in  order  to  make  his  210;  Aultman  v.  Stichler,  21  Neb.  72; 

declarations  in  relation   to  his  official  Holliday    v,    McKinne,    32   Fla.   153; 

acts  admissible  in  evidence  against  the  Bailey  v.  Bayne,  20  Kan.  657;  Deford 

sheriff,  without  proving  the  issuing  and  v.   Hutchison.  45   Kan.  318;    Bosse  v, 

delivery    of    the    execution    to    him.  Thomas,  3  Mo.  App.  472.     See  Ellis  r. 

Stewart  v.  Wells,  6  Barb.  (N.  Y.)  79.  Simpkins,  81  Mich,  i;  Page  v.  Fowler, 

1.  Benesch   v.    Wnggner,    12    Colo.  28  Cal.  605. 

534;  Benesch  v,  Mitchelson,  12  Colo.  Where  the  answer  is  a  general  denial 

539.  it  will  not  be  required  to  be  made  more 

A  plaintiff  in  replevin  cannot  main-  definite  and  certain.     Aultman  r.  Stich- 

tain  his  action  simplj'  by  showing  that  ler,  21  Neb.  72. 

since  it  was  commenced  the  defendant  Under  a  general  denial  in  replevin, 

has  gone  into  insolvency,  although  the  and  a  claim   of  ownership,  defendant 

assignee  does  not  appear  and  take  upon  may  show  that  a  mortgage  under  which 

himself  the  defense.     Hallet  v.  Fowlor,  plaintiff  claims  is  a  forgery.    Gandy  f. 

8  Allen  (Mass.)  93.  Pool,  14  Neb.  98. 

S.  Seidenbach   v.  Riley,   iii    N.  Y.  The  evidence  showed  that  an  agree- 

560;  Kennett  v.  Fickel,  41    Kan.  211;  ment  between  defendant  and  his  ven- 

Chamberlain  v,    Winn,    i    Wash.   501 ;  dee*s  agent  was  that  defendant  should 

King  V,  Lacrosse,  43  Minn.  488;  (Jon-  have  a  lien  on  the  property  for  expenses 

Stan  tine  v.  Foster,  57  111.  36;,  Davis  t;.  in  keeping  the  same.    Held^  no  error  to 

Waffieldy    38    Ind.    461;    Kennedy   v,  permit  the  defendant  to  testify  as  to  the 

Shaw,  28  Ind.  474;  Lane  v.  Sparks,  75  amount  expended  by  him  for  such  pur- 

Ind.  378;  Timp  v.  Dockham,  32  Wis.  pose,  since  the  items  would  be  proper 

146.  if  the  agreement  should  be  sustained. 

He  may  do  this  by  proving  title  in  a  Dutton  v.  Knubs,  80  Iowa  367. 
third  person.  Driscoll  v.  Dunwoody,  Set-off  cannot  be  proved  as  a  defense 
7  Mont.  394,  Chamberlain  v,  Winn,  i  to  the  action  of  replevin.  Kennett  v. 
Wash.  501;  or  in  himself.  Dimond  v.  Fickel,  41  Kan.  211. 
Downing,  3  Wis.  498;  Emmons  v.  Proving  a  claim  against  the  estate 
Dowe,  3  Wis.  322;  Elliott  v.  Powell,  10  of  a  bankrupt,  as  for  goods  sold  and  de- 
Watts  (Pa.)  453;  36  Am.  Dec.  200;  livered  to  him,  precludes  the  creditor 
May  V,  Pavey,  63  Ind.  4.  from  replevying  on  the  representation 

Where  plaintiff  in  replevin  testifies  that  he  did  not  sell  them  to  the  bank- 
that  the  property'  in  controversy'  be-  rupt.  Ormsby  v.  Dearborn,  116  Mass. 
longs  to  him  and  was  taken  from  him  386. 

by  defendant,    and    defendant    claims  Where   plaintiffs    allege    ownership 

under  a  mortgage,  which  is  introduced  generally,  defendant  need  not  set  up  in 
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€rty  in  himself  or  a  third  person  and  traverses  the  plaintiff  s  title, 
it  is  a  mere  inducement  to  the  formal  traverse  of  the  right  of 
property  in  the  plaintiff,  and  the  burden  of  proof  is  on  the  plain- 
tiff to  prove  property  in  himself.*  But  if  the  defendant  claims 
property  in  himself  or  a  third  person  without  traversing 
the  plaintiff's  title,  it  leaves  the  burden  of  proof  upon  the 
defendant.*  The  plaintiff  need  not  prove  facts  which  are  admit- 
ted by  the  defendant  in  his  pleadings.*  No  evidence  will  be 
admitted  to  contradict  the  sheriff's  return  upon  the  writ  of 
replevin,*     What  effect  is  to  be  given  to  an  admission  of  the 

• 

his  answer  that  a  biU   of  sale,  under  an  agreement,  under  which  he  claimed 

which  plaintifT  claims,  is  a  mortgage,  in  title,  derived  from  A,  having  first  shown 

order  to  introduce    evidence   to   that  title  in  A.  The  defendant  objected  that 

effect.     Kerron  r.  Northern  Pac.  Lum-  the  plaintiff  had  not  shown  the  identity 

bering,  etc.,  Co.,  i  Wash.  241.  of  the  negroes.   Neid^ihaX  the  evidence 

An  action  of  replevin  was  brought  to  was  admissible,  although  the  identity 
recover  the  possession  of  certain  stacks  was  to  be  afterwards  shown.  Brooke  v. 
of  oats,  and  the  plaintiff  offered  evi-  Berry,  i  Gill  (Md.)  153. 
dence  tending  to  prove  that  she  had  The  plaintiff  in  proving  property 
sown  and  harvested  the  oats  on  land  of  may  use  an  execution  in  which  he  is 
which  she  had  been  in  possession  several  defendant,  and  under  which  the  prop- 
years.  Ne/d,  that  in  such  an  action,  erty  was  delivered  to  htm  on  a  forth- 
the  defendants  had  no  right  to  show  coming  bond,  without  producing  the 
that  the  plaintiff  had  made  a  settlement  judgment.  Lynch  v.  Welsh,  3  Pa.  St. 
and  entry  of  the  land  for  the  benefit  of  294. 

her  father,  and  therefore  that  her  pos-  In  an  action  of  replevin  for  a  horse, 

session    was  fraudulent  as  against  the  which   the  defendant  claimed  to   have 

government.  Barnhart  r.  Ford,  37  Kan.  become  possessed  of  by  barter  with  the 

520.  plaintiff,  the  burden  of  proof  was  held 

V^here  an  officer  justified  the  taking  to  be  upon   the  latter  to   establish    his 

of  property  by  execution,  and  a  plaintiff  ownership,  and  not  upon  the  former  to 

claimed  under  a  previous  purchase  from  first  prove  the  contract  of  sale.     Peake 

the    defendant    in   the    execution,   the  v.  Conlan,  43  Iowa  297. 

officer  may  show  that   such   purchase  S.  Chandler  v,  Lincoln,  52  111.  74. 

was  fraudulent  as  to  creditors,  and,  in  8.  Mills     v,    Kansas     Lumber    Co., 

so  doing,  may  show  the  judgment  under  26  Kan.  574;  Jones   v.  Spears,  47  Cal. 

which  the  execution  was  issued.     Ste-  20. 

phens  V.  Frazier,  2  B.  Mon.  (Ky.)  250.  An  averment  of  value  is  a  material 

In  replevin  under  the  plea  of  non  de-  averment  in  an  action  of  replevin,  and, 

tinety  the  defendant  may  show  that  he  when  made,  is   admitted  if  not  denied, 

held  the  goods  as  a  constable  by  virtue  Tucker  r.  Parks.  7  Colo.  62. 

of  certain   executions,  without  special  4.  Phillips  v.  Hyde,  i  Dall.   (U.  S.) 

plea  or  notice.    Oaks  v,  Wyatt,  10  Ohio  439. 

344.  No  evidence  will  be  admitted,  to  con- 

1.  Reynolds  v.  McCormick,  62    111.  tradict  the  sheriff's  return  of  #'/(t>«^«/«<r, 

412;  Chandler  v,  Lincoln,  52    III.  74;  after  judgment  de  retorno   habtndo  in 

Van    Namee    v,  Bradley.  69  111.  290;  replevin.     Phillips  f.  Hyde,  x  Dall.  (U. 

Dobbins  v.  Hanchett,  20  111.  App.  396 ;  S.)  439. 

Constantine  x\   Foster,  57  111.  36;   An-  One  of  two  rival  claimants  of  an  un- 

'derson  r.  Talcott,  6  111.  365;   Atkins  v.  certain  number  of  logs  mingled   with 

Byrnes,  71  111.  326;  Pope  v.  Jackson,  65  other  logs  in  a   boom   brought  replevin 

Me.  162;  McIlvatneT;.  Holland,  5  Harr.  against  the  boom  company  for  **329.76o 

'  (Del.)  226.  feet  of  white  pine  saw  logs,  more  or  less, 

Mere  matter  of  inducement  in  a  plea  marked   *  E,*   of    the  value,"  etc. ;  the 

is  not  traversable.     Lamping  x/.  Payne,  sheriff  returned   "  replevied  as  within 

83  III.  463.  commanded;*'    defendants   gave    bond 

In   an  action  of   replevin  to  recover  and  retained  property,  and  the  defend- 

certain  negroes,  the  plaintiff  introduced  ants  pleaded  non  cefit  and  "property." 
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parties,  is  a  question  for  the  jury.*     The  burden  of  proof  is  on 

the  plaintiff  in  all  cases  where  the  defendant  denies  generally 

the  allegations  in  the  plaintiff's  declaration.* 

6.  Verdict  or  Finding. — If  different  interests  exist,  the  verdict 
should  specify  for  what  interests  replevin  should  lie  and  for 
what  it  should  not  lie.*     Where  there  have  been  several  pleas  to 

Held^  that  they  were  not  by  the  return  Relnradui. — Section  loi  of  the  Civil 
and  plea  estopped  from  showing  the  Code  of  Nebraska  provides  that  ^*  in  all 
actual  amount  of  the  lumber.  Sus-  cases  where  the  property'  has  been  de- 
quehanna  Boom  Co.  v.  Finney,  58  Pa.  livered  to  the  plaintiff,  where  the  jury 
St.  200.  •  fihall  find  upon  issue  joined  for  the  de- 
Bond  BstoppeL — In  replevin  M<here  the  fendant,  they  shall  also  find  whether 
defendants  give  a  bond  to  retain  the  the  defendant  had  the  right  of  property 
propertj',  they  are  estopped  from  show-  or  the  right  of  possession  only,  at  the 
ing  at  the  trial  that  the  property  in  commencement  of  the  suit;  and,  if  they 
controversy  was  never  in  their  posses-  find  either  in  his  favor,  they  shall  assess 
sion.  Carpenter  t^  Stearns,  32  Mo.  such  damages  as  they  think  right  and 
App.  132.  proper  for  the  defendant;  for  which,. 

X.  Ingalls   V,  Bulkley,    15    111.    224:  with  costs  of  suit,  the  court  shall  ren- 

Young  V.  Foute,  43  111.  33.  der  judgment  for  the  defendant." 

2.  Andrews  xy,  Costican,  30  Mo.  App.  It  was  held   that  a   verdict    which 

29.  found  for  the  defendants,  and  that  they 

Where,  in  an  action  of  replevin,  the  were  entitled  to  the   possession  of  the 

identity  of  the  property,  and  the  genu-  property,  and  also  found  the  value  of  the 

ineness  of  the  writing  under  which  the  interest  of  defendants  to  be  $2,597,  and 

plaintifTclaims  it,  are  dented,  the  burden  the  damages  for  the  wrongful  detention, 

of  proof  is  upon  him  to  establish  both  was  a  sufficient  verdict  under  the  above 

facts.     Webber  v.  Read,  65  Me.  564.  section.      ConnoUv    v.    Miller     (Neb. 

8.  White  r.  Jones,  38  III*.  159;  Burke  1887),  34  N.  W.  Rep.  76. 

V.  Birchard,  47  Wis.  35 ;    Warner  v.  Where  the  complaint  in   a  replevin 

Hunt,  30  Wis.  200;  Dowell  v.  Richard-  action  alleged  that  the  plaintiff  was  the 

son,  10  Ind.  573.  owner    of  certain     personal    property 

The  jury  may  find,  in  replevin,  that  which  the  defendant  unlawfully  detain- 
one  part  of  the  property  belonged  to  ed,  and  upon  the  issue  of  **not  guilty" 
the  plaintiff  and  another  part  to  the  the  jury  found  that  the  plaintiff  was  en- 
defendant.  O'Keefe  v.  Kellogg,  15  III.  titled  to  the  possession  of  the  property, 
347  1  Williams  r.  Beede,  15  N.  H.  483;  and  assessed  its  value  and  damages  for 
Edelen  v.  Thompson,  2  Har.  &  G.  its  detention,  but  did  not  pass  upon  the 
(Md.)  31.  question   of  title  to  the  property,  the 

A  verdict  which  states  that  **  we,  the  verdict  was  defective  in  substance  and  a 

jury,  in  the  above  entitled  case,  find  for  new  trial  should  be  awarded.    Child  v. 

the  plaintiff  that  he  is  entitled   to  the  Child,  13  Wis.  18. 

possession  of  the  header  mentioned  in  A  finding  in  an  action  of  replevin, 

the    complaint,    and     that    the     value  which  does  not  fix  the  damages  for  de- 

thereof  is  $140,*' finds  all  the  facts  re-  tention,  nor  find    and    determine    the 

quired  by  §  211  of  the  Civil  Code  of  right  of  possession,  is  fatally  defective, 

Orefi^on.      Moorhouse    v.   Donaca,    14  and  will  not  support  a  judgment.    Bates 

Oregon  430.  v.  Wilbur,  10  Wis,  415. 

The  verdict  in  replevin, "  we,  the  jury.  In  replevin  where  plaintiff,  claiming 
find  the  defendant  guilty,"  is  not  pre-  as  mortgagee,  has  acquired  and  retains, 
cisely  right ;  but  the  finding  is  equiva-  possession  by  giving  the  statutory  bond, 
lent  to  a  finding  of  property  in  the  a  verdict  in  his  favor,  finding  him  en- 
plaintiff,  in  a  case  where  the  proceed-  titled  to  the  possession,  need  not  deter- 
ings  were  ore  ten  us.  Jarrard  v.  Har-  mine  the  value  of  his  special  interest., 
per,  42  111.  457;  92  Am.  Dec.  84.  Woodruff  v.  King,  ^7  Wis.  261. 

A  verdict  in  favor  of  the  plaintiff  is  Where,  in   replevin  for  several  dis- 

bad  for  uncertainty,  if  the  court  cannot  tinct  articles  of  property,  the  jury  as- 

understand  from  it  what  property  the  sess  their  value  tn  soiido,  their  verdict 

jury  intended  to  find  belonged  to  him.  is  erroneous  and  should  not  be  received 

Dowell  V,  Richardson,  10  Ind.  573.  by  the  court,  if  any  objection  is  made 
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the  action,  a  general  verdict  in  favor  of  either  party  finds  all  the 
issues  in  his  favor.*  Where  there  is  but  one  issue  made  by  the 
pleadings,  which  is  as  to  the  title  to  the  property,  if  the  jury 

**find  for  the  plaintiff,"  and  find  the  value  and  assess  the  dam- 
ages, such  finding  is  equivalent  to  finding  the  issue,  submitted  to 

them,  for  the   plaintiff.*     The  verdict  must  pass  upon  all  the 

at  the  time  it  is   rendered.     Hanf   v.  verdict,  there  will  be  a  judgment  for  the 

Ford,  37  Ark.  544.  recovery   or  return  of   the   property." 

An  attachment  was  for  a  certain  sum.  Baldwin  xk  Burrows,  95  Ind.  81. 

An    action    of  replevin    was    brought  1.  Plaintiff. — Rhodes    v.    Bunts,     21 

against    the    officer    for    the    attached  Wend.  (N.Y.)  iq;  Lindauer  t/.  Teeter, 

goods  and  the  answer  in  the  action  al-  41  N.J.  L.  255;  Payne  v,  June,  02  Ind. 

leged  that  the  sum  was  due  the  attach-  252;  Mitchell  v.   Burch,  36  Ind.   529; 

ment  plaintiff  from  F.    The  verdict  was  Coit  r.  Waples,  i  Minn.   134;  Krause 

for  the  defendant  general Iv.    The  value  v.    Cutting,    28   Wis.  655;  Gaines  v. 

of  the  goods  as  conceded  by  the  parties  White  (S.  Dak.  1891),  47  N.  W.  Rep. 

and  found  by  the  verdict,  was  a  less  524;  Underwood  v.  White,  45  111.  437; 

sum.     Held^  that  the  verdict  was  suf-  Arthur  r.  Wallace,  8  Kan.  267. 

ficient,  though  it  did  not  find  the  amount  Defendant. — Baldwin  v.  Burrows,  95 

of  the  defendant's  special   interest,  he  Ind.  81.     See    Rowan    v.    Teague,   24 

being  clearly  entitled,  if  he  recovered  at  Ind.  304. 

all,  to  the  full  value  of  the  properly.  In  replevin,  where  the  pleas  were :  i. 

Blakeslee  v.  Rossman,  44  Wis.  550.  That  the  defendant  had  not  taken  nor 

In  an  action  of  replevin    against  a  detained  the  property ;  2.  Property  in  a 

sheriff  and  execution  plaintiffs  for  prop-  stranger;  3  Property  in  the  defendant, 

erty  levied  on  by  virtue  of  an  execution,  the    plaintiff  joined  issue  on  the  first 

a  verdict  for  the  defendants  generally,  plea,    and  replied   to   the  second   and 

as  to  part  of  the  property  is  not  con-  third,    property    in    himself.     Verdict 

trary  to  law.    Brunk  v.  Champ,  88  Ind.  "We  find   the  property    to  be   in   the 

188.  plaintiff.*'  Judgment  against  the  defend - 

The  jury  in  their  verdict,  assessed  the  ant  for  costs.     Held^  that  this  verdict 

value  of  goods,  and   stated  that    this  did     not     authorize    a   judgment    for 

was  to  be  reduced  by  a  factor's  advances  plaintiff,  as  the  jury  had  not  found  that 

and  charges,  which  they  did  not  assess,  the  horse  had  been  taken  or  detained 

This    was    held  not  a    proper  verdict,  by  the  defendant.     Huff  v.  Gilbert,  4 

Wood  V.  Orser,  25  N.  Y.  348.  Blackf.  (Ind.)  19. 

In  replevin,  a  verdict  that  the  plain-  S.  Everit  v.  Walworth  Co.  Banlc,  13 

tiff  recover  the  property  with  one  cent  Wis.  468;  Krause  v.   Cutting,  32  Wis. 

damages  for  its  detention,  is  a  sufficient  687.     See  also  Rowan   v,  Teague,    24 

finding  of  the    right  of  possession    in  Ind.  304. 

the  plaintiff.     Stephens   v.    Scott,    13  In  replevin,  the  title  to  the  property, 

Ind.  515.  as  well  as  the  present  right  of  posses- 

In  replevin  under  the  Kansas  Code,  sion,  being  in  iftsue,  defendant  is  entitled 
the  wrongful  detention  is  the  gist  of  the  to  have  the  former  question  passed  up- 
action,  and  a   verdict  that  finds  there  on  by   the   verdict.     Appleton  v.  Bar- 
was  no  wrongful  detention,  is  sufficient,  rett,  22  Wis.  5^8. 
Lcroy  v.  McConnell,  8  Kan.  273.  Where  ont*  ot'the  defendants  claimed 

Section  8341,  of  How.  St.  Michigan^  title    in    himself   and    the    other   dis- 

provides  that,  if  the  verdict  be  in  favor  claimed  title  and  possession,  the  finding 

of  the  plaintiff,  the  jury  shall  assess  the  "that    the   possession   of  the  property 

damages  which  he  has  sustained  bv  the  mentioned  m  the  complaint  be  given  to 

unlawful  taking  and  detention  of  the  the  plaintiff,"  is   equivalent   to   finding 

property.     Riley  r.Littlefield,  84  Mich,  the  property  in  the  plaintiff,  and   that 

22.         '  he  is  entitled  to  the  possession.     Rob- 

The  ^49th  ^  of  the  Indiana  Rev.  ertson  r.  Caldwell,  9  Ind.  514. 
Stat.  1861,  provides:  "In  actions  for  the  In  replevin  in  the  deiinet  the  finding 
recovery  of  specific  personal  property,  was.  that  the  plaintiff  was  a  mortgagee 
the  jury  must  assess  the  value  of  the  of  the  chattel  in  dispute  and  posses- 
property,  as  also  the  damages  for  the  slon;  that  the  defendant  as  constable 
taking  or  detention,  whenever,  by  ^helr  took  and  detained  the  same  on  an  execu- 
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issues  submitted  to  the  jury.*  If  the  jury  neglect  to  find  all  the 
issues  submitted  to  them,  the  judge  may  direct  them  to  supply 

tion  against  the  mortgagor,  and  that  to  have  been  wrongfully  taken  and  de- 
by  law  a  mortgagee  of  a  chattel  in  pos-  tatned  by  the  defendant'  he  answered: 
session  might  maintain  replevin  in  the  i.  Property  in  himself;  2.  In  a  third 
</<;/fff0/ against  a  constable  who  took  and  person;  3.  Denial.  Held^  that  a  ver- 
detained  the  mortgaged  chattel  for  the  diet,  **We,  the  jury,  find  for  the  plain- 
mortgagor's  debts.  Held^  that  the  find-  tiff;  find  the  property  in  the  horse  to  be 
ing  did  not,  even  by  necessary  impli-  in  him,  and  that  he  is  entitled  to  the 
calion.  show  a  right  of  possession  in  possession,  etc.;  we  also  find  the  value 
the  plaintiff.  Bates  z/.  Wilbur,  10  Wis.  of  the  horse  to  be  $125,"  sufficiently 
415.  covered  all  the  issues  in  the  case.  Clark 

A   verdict  for  the  plaintiff  for  the  x\  Heck,  17  Ind.  281. 

possession  of  the  property,  or  its  value,  Where  the  defendant  in  an  action  of 

is  good,  under    California   Code   Civ.  replevin    pleaded  property   in   himself 

Proc,  ^  627;  Ryan    v.  Fitzgerald,  87  and  others,  representatives  of  A,  prop- 

Cal.  345.  erty  in  B,  and  also  property  in  himself 

X.  Ridenour  V.  Beekman,  68  Ind.  23.6;  alone,  and  issues  were  joined  and  the 

MuUer  v,  Jewell,  66  Cal.  216;    Nelson  jury   found   for  the  defendant  on   the 

V.  Bowen,   15   III.  App.  477;    Dole  i;.  first  plea  alone,  disregarding  the  other 

Kennedy,  38  111.  282;  Holt  v.  Van  Eps,  issues,  it  was<held  that  this  finding  was 

I  Dak.  206;  Robbins  v.  Foster,  20  Mo.  sufficient,  because  a  finding  of  the  other 

App.  519;    Smith  V.  Smith,  17  Oregon  issues  in  favor  of  the  plaintiff  could  not 

444;    Yick   Kee  v,  Dunbar   (Oregon,  have  affected  the  judgment.    Ramsey  v. 

1891;,  26  Pac.  Rep.  275;  Phippsv.  Tay-  Waters,   i    Mo.  406.     See    Single    v. 

lor,  15  Oregon  484;   Boynton  v.  Page,  Barnard,  29  Wis.  463. 

13  Wend.  (N.Y.)  42^^;  Bemus  t/.  Beck-  A  defendant  in  replevih   pleaded,  x. 

man,  3  Wend.  (N.  Y.)  667;  Spraguev.  Non  cepit;  2.  An  avowry,  averring  the 

Kneeiand,    12    Wend.    (N.    Y.)    161;  goods    taken   to  be   his   property;    to 

Child  V,  Child,  13  Wis.  17;    Carrier  v,  which  the  plaintiff    replied   and   took 

Carrier,   71    Wis.    iii;    Donaldson  v,  issue.    The  jury   found  a  general  ver- 

Johnson,  2  Chand.  (Wis.)   160;  Smith  diet  for  the  plaintiff  on  the  issue  oi  nom 

V.  Phelps,  7  Wis.  2x1;    Rouge  v.  Daw-  cepit^  without  any  mention  of  the  other 

son,  9  Wis.  246;    A ppleton  r.  Barrett,  issue,    /^(f/e/,  sufficient  to  sustain  a  judg- 

22  Wis.  568;  Hass  V.  Prescott,  38  Wis.  ment  for  plaintiff.    Thompson  v.  But- 

X46;  Feder  v.  Daniels,  79  Wis.  578.  ton,  14  Johns.  (N.  Y.)  84. 

In  an  action  of  replevin,  where  the  A  verdict  that  the  property  detained 

foods   were   delivered  to  plaintiff,  the  is  that  of  the  plaintiff,  and   awarding 

nding :  '*I   do  find  for   plaintiff,   and  damages  for  the  detention,  is  defective, 

against  defendant  for  the  goods,  and  for  and  must  be  set  aside,  unless  it  be  also 

all  the  costs  of  this   action  by  her  ex-  found  by  the  jury  that   the  detention 

pended,'^  it  was  held  sufficient  to  sus-  was  unjust  on  the  part  of  the  defend- 

tain  a  judgment  for  the  plaintiff,  though  ants.     Swain  v.  Roys,  4  Wis.  150. 

it  should  have  found  the  right  of  posses-  A   general   verdict   must   be  under- 

sion  in  plaintiff  and  assessed  damages,  stood  as  a  decision  by  the  ]ury  in  favor 

Degering  v.  Flick,  14  Neb.  448.  of  the  party  for  whom  it  is  found,  of  all 

In  replevin  tried  by  the  court  with-  questions  put  in  issue  by  the  pleadings, 

out  a  jury,   a  finding   for  defendants  Fitzer  v,  McCannan,  14  Wis.  63. 

sufficiently    determines    issues    joined  In   replevin,  where   issues  are  made 

upon    non    cepit    and    property    in    a  upon  different  and  inconsistent  pleas,  a 

stranger.      Freas  v.  Lake,  2  Colo.  480.  general  verdict  upon  all  is  bad.     Hew- 

Finding  the  "issues'*  for  the  defendant  son  v.  Safllin,  7  Ohio  232. 

and  assessing  his  damages  at  a  certain  The  verdict  of  not  guilty  in  replevin 

sum   are  not  a  compliance    with   the  is  responsive  to  the  issues  "of  non  cepit 

statute,  which  requires  to  find  whether  and  non  detinet,    Bourk  v.  Riggs,  38 

he   had   the  right  of  property  or  the  111.   321.    See  also  Dole  7;.  Kennedy, 

right  of  possession  only,  and   then  to  38  III.  282;    Hackett  v.  Jones,  34  111. 

find  the  value  of  the  property  or  of  the  App.  562. 

possession  and  damages.    Fulkerson  v.  Where  defendant  pleaded  non  cepit 

pjnkins,  28  Mo.  App.  160.  and  property  in  a  third  person,  upon  an 

In  a  suit  to  recover  a  horse  alleged  execution  against  whom  the  defendant 
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such  omission  '}  and  if  the  defect  is  one  of  form  merely  and  not 
of  substance,  it  may  be  amended  by  the  court.*  The  verdict 
must  find  the  value  of  the  property  and  assess  the  damages ;' 

h»d  taken  It,  it  wa«  held  that  a  verdict,  v.  Long  (S.  Car.  189O),  xi  S.  E.  Rep. 

*•  We,  the  jury,  find  the  defendant  not  86. 

guilty,  and  the  right  of  special  property  Where  a  constable  levies  upon  prop- 
to  be  in  the  defendant,"  was  erroneous,  erty  by*  virtue  of  an  execution,  he  has  a 
Hanford  v,  Obrecht,  49  III.  146.  special  interest  therein  as  against  the 

A  verdict  that  the  plaintiff  is  entitled  owner  to  the  amount  due  upon  the  ex- 

to  the  property  does  not  respond  to  the  ecution«  including  his  fees.    And  if  the 

issue  upon  the  plea  of  non  cepit^  and  debtor  brings  replevin  against  the  offi- 

the  property  in  the  defendant;  and  no  cer,  and  the  latter  has  a  verdict  in  his 

valid  judgment  can  be  rendered  upon  it.  favor,  the  jury  should  assess  the  value 

Smith  V.  Houston,  25  Ark.  183.  of  the  property  at  that  amount.    Sea- 

A  verdict  for  damages  only,  and  not  man  v.  Luce,  23  Barb.  (N.  Y.)  240. 

in  the  alternative  for  the  value  of  the  Where,  as  in  Florida^  the  plaintiff  in 

goods,  is  not  erroneous,  where  it  was  replevin   may   have  a  verdict  for  the 

shown   that  many   of  the  goods    had  property  or  for  its  value  as  he  elects,  a 

been  sold  to  third  persons,  and  so  could  verdict  for  the  value  is  not  defective 

not  be  returned.     McGraw  v.  Franklin  because  in  form  it  purports  to  be  a  ver- 

(Wash.  1891),  25  Pac.  Rep.  911.  diet  for  damages,  the  judge's  charge 

1.  Noble    V,  Epperly,    6    Ind.    468;  having  been  accurate,  and  there  being 

Hanf  V.  Ford,  37  Ark.'  544;  Muller  v,  no  probability  of  the  jur^'  having  been 

Jewell,  66  Cal.  216.  misled.    Jeffreys  v.   Greelej*,  20    Fla. 

Where  a  jury   find   but  part  of  the  819.     See  also  Brannin   v.  Bremen,  2 

matter  put  in  issue,  and  say  nothing  as  N.   Mex.  40;    Western  Stage    Co.  v, 

to  the  residue,  the  verdict  is  ill,  and  a  Walker,  2'  Iowa  504;  65    Am.    Dec. 

venire  facias  de  novo  should  issue  if  789. 

no  judgment  is  given;  but  if  judgment  The  yxxy  is  in  all  cases  authorized  to 

is  entered  upon   the  verdict,  it  should  assess  the  value  of  property  under  §  11, 

be   reversed,    Mattson  v,  Hanisch,  5  ch.    132,    Wisconsin   Rev.   Sts.,  where 

111.  App.  102.  they  find  that  the  defendant  in  replevin 

S.  Coit  t'.  Waples,  i  Minn.  134.  is    entitled    to    a    return    whether  he 

In  an  action  of  replevin  for  a  colt,  waives  it  or  not.    Farmers*   L.  &  T. 

the  complaint  alleging  that  **said  de-  Co.  xk  Commercial  Barfk,  15  Wis.  424; 

fendants  have  possession    of   without  82  Am.  Dec.  689. 

right,  and  unlawfully  detain  said  colt  The  finding  of  a  jury  in  replevin  of 
from  the  plaintiff,"  the  answer  of  gen-  the  amount  of  rent  in  arrear,  is  sur- 
eral  denial  was  filed.  The  cause  was  plusage,  unless  accompanied  by  a  find- 
tried  by  a  jury  who  returned  the  fol-  ing  of  the  value  of  the  goods  distrained, 
lowing  verdict:  "We,  the  jury,  find  the  Wood  v.  May,  3  Cranch  (C.  C.)  17a. 
property  was  replevied  in  Miami  A  findingof  the  value  of  property  and 
county,  and  at  the  commencement  of  an  award  of  damages  in*  a  fixed  sum 
this  suit  the  right  of  and  possession  for  its  detention  will  be  set  aside  where 
thereto  was  in  the  plaintiff,  and  assess  there  is  no  evidence  of  the  value  and 
his  damages  at  twenty -five  dollars."  where  the  extent  of  the  damages  rests 
Held^  that  the  verdict  was  radically  de-  on  mere  conjecture.  Ascher  v. 
fective  and  did  not  justify  the  rendition  Schaeper,  25  Mo.  App.  i. 
of  any  judgment,  and  that  amotion  for  The  allegation  in  a  declaration  in  an 
a  venire  de  novo  should  have  prevailed,  action  of  replevin  as  to  the  value  of  the 
Ridenour  v,  Beekman.  68  Ind.  336.  property   taken  by   the    defendant,   is 

S.  Hohenthal  v.  Watson,  28  Mo.  360;  matter  of  form  and  not  an  admission  ia 
Gulath  V,  Waldstein,  7  Mo,  App.  66;  an  inquiry  by  the  jury  as  to  the  value. 
Chisson  v,  Lamcool,  9  Ind.  530;  Phil-  Bailev  v.  Ellis,  21  Ark.  488. 
lips  T'.  Melville,  10  Hun  (N.  Y.)  212;  A  judgment  for  the  return  of  prop- 
Bailey  Vu  Ellis,  21  Ark.  488;  Averett  v,  erty  in  a  replevin  suit,  under  a  verdict 
Milner,  75  Ala.  505;  Williams  v.  Mor-  which  fails  to  find  the  value  of  the 
rison,  29  Fed.  Rep.  282;  Young  v.  Par-  property  to  be  returned,  is  erroneous, 
sons,  2  Mete.  (Ky.)  499;  Wallaces,  but,  in  the  absence  of  any  appeal  there- 
in illiard,  7  Wis.  627;  Rogers  r.  Sample  from,  is  not  void ;  and,  in  such  case,  if 
(Neb.  1889),  44  N.  W.  Rep.  86;  Archer  the  party  recovering  elects  to  have  the 
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and  if  various  distinct  items  have  been  replevied  the  verdict  must 

find  the  value  of  each  item.*  The  verdict  must  describe  the 
property.*  The  verdict  must  be  construed  with  reference  to  the 
pleadings,*  and  must  be  consistent  with  the  issues  presented  by 
the  pleadings.*     If  there  are  two  or  more  defendants,  the  jury 

property  returned,  and    demands    the  providing  that  the  jury  must  assess  the 

same,  he  is  entitled  to  receive  it.    State  value    of   each    article    separately,    if 

V,  Dunn,  60  Mo.  64.  practicable.     Southern  Warehouse  Co. 

Where    the    property     has    already  v.  Johnson,  85  Ala.  178. 

been  delivered  to  the  plaintiff,  a  gen-  The  party  against  whom  the  cause  is 

eral   verdict   in  his   favor  is  sufficient,  decided  has  a  right  under  the  statutes 

without  an  assessment  of  value.     Nor  of  Texas  to  return  all  of  the   property 

is  the  verdict  defective  in  not  finding  in  satisfaction  of  the  judgment  or  part  in 

the  amount   of  damages.     Prescott  v.  satisfaction  pro    tanto^    and    for    that 

Heilner,  13  Oregon  200.  purpose  may  have  the  value  assessed. 

Damages. — A   jury  may    be    waived  Cook  v,  Halsell,  65  Tex.  i. 

and  damages  assessed  by  the  court  in  California. — A  judgmfnt  for  defend- 

actions  of  replevin.     Baker  v.  Daily,  6  ant  in  replevin  is  not  invalidated  be- 

Neb.  464.  cause  the  value  of  each  separate  article 

Where  damages  are  claimed  for  both  was  not  found.     Whetmore    v,  Rupe, 

the  taking  and   detention,  a  verdict  for  65  Cal.  237. 

damages  in    a    certain    sum   is    good,  Colorado. — The     same    doctrine     is 

though  it  does  not  specify  whether  the  maintained  in  Colorado.     Stevenson  v. 

damages  are  for  the  taking  or  the  de-  Lord,  i^  Col. 131. 

tention  or  both.     Ryan  v,   Fitzgerald,  When  the  defendant  makes  no  re- 

87  Cal.  345.  quest  for  a  separate  valuation  and  does 

A  verdict  for  plaintiff  will  not  be  set  not  object  to  the  verdict  before  the  jury 

aside  at  defendant's  instance  because  is  discharged,  he  waives  his  right  to  the 

the    verdict  did   not    assess    damages,  separate  valuation  of  the  property  re- 

Gaines  V.  White  (S.  Dak.    1881),  47  N.  plevied.     Hobbs  v.  Clark,  53  Ark.  411. 

•  W.  Rep.  524.  In  replevin  for  a  mare  and  colt,  it  is 

Under   Indiana    Rev.  Stat.    1881,  ^  no  ground  for  vacating  the  judgment 

X550,  relating   to  replevin   before  jus-  that  there  was  not  a  separate  finding  of 

tices  of  the  peace,  and  providing  that  the  value  of  each  article,  the  mare  and 

if  the  defendant  prevail,  judgment  shall  colt  being  so  intimately  connected    as 

be  rendered  that  he  may  have  return  of  to    conbtitute    one    whole.     Henry    r. 

the  property;  and  under  %  549.  relating  Dillard  (Miss.  1891),  9  So.  Rep.  2^. 

to  civil  procedure,  and   providing    *in  S.  Gulath  v,  Haldstefn,  7   Mo.  App. 

actions   for  the  recovery    of   specific,  66  ;  Guille  v,  Wong  Fook,  13  Oregon 

personal  property,  the  jury  must  assess  577. 

the  value  of  the  property  as  also  the  A  description  of  the  property  in  the 

damages,  whenever  by   their    verdict,  verdict  is  sufficient,  which  refers  to  it 

there  will  be  a  judgment  for  the  recov-  as  "  said  property,"  where  the  property 

ery  or  return  of  the   property,"   where  is  specifically   described     in    the  com- 

the   cause  originates  before  a   justice,  plaint.     Anderson  v.  Lane,  32  Ind.  102. 

and  the  verdict  is,  that  defendant  is  en-  See  also  Hobbs  v.  Clark,  53  Ark.  411. 

titled  to  have  return   of  the   property,  8.  Blakeslee  v.    Rossman,  44    Wis. 

the  jury  need  not  assess   the   value  of  550;  Everit  v.  Walworth  Co.  Bank.  13 

the  property  or  the  damages.     Burket  Wis.    410.     See   Newlien   v.   Reed,  30 

V,    Pheister,   114   Ind.  503.     See    also  Iowa  496. 

Buck  V,  Young,  i  Ind.  App.  538.  4.  Shelton   v,   Franklin,  68  111.  333. 

.   X.  Cook  v.  Halsell,  65  Tex.  i;   Hanf  A  verdict  which  finds  the  plaintiff *to 

V,  Ford,  37  Ark.  544 ;  Drane  v.  Helz-  be  the  owner  of  property   the  title  to 

heim,  21  Miss.  336.  which  he  has  disclaimed  is  erroneous. 

Where  the  complaint  and   affidavit  Updyke  v,  Wheeler,  37  Mo.  App.  680. 

described   the    property    as    **  one  red  In*  an  action  of  replevin,  the  defend - 

sorrel    mule,"    and    **  one    dark   mare  ant,  a  sheriff,  pleaded  property  in  him- 

mule,"  it  was  held  that  a  verdict  as-  self  and  in  A,  a  judgment  debtor,  and 

sessing  the  value  of  the  mutes  together  the  jury  found  **  the  right  of  property 

was  error,  under  Alabama  Code,  §  2719,  in  the  defendant"    HeM^  that  the  form 
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may  find   in    favor  of   part    and  against    the   others.*     Where 
the  defendant   has  improved   the  property   for  which  replevin 

\%  brought  against  him,  and  he  claims  the  additional  value  and 

retains  the  property  by  giving  a  bond,  a  verdict  for  the  plaintiff 
for  damages  transfers  the  title  to  the  defendant.* 

7.  Jnd^ent  in  Beplevin. — The   judgment    in    replevin    must 
be    rendered    acc6rding    to    the    verdict^    or    finding    of    the 

of  verdict  should  have  been  that  they  verdict  and   not  for  a  return  of  the 

found  the  issues  for  the  defendant,  and  property.    Hunt  z\  Bennett,  4  Greene 

that  the  property  in  question  was  the  (Iowa)  512. 

property  of  A.  Gilligan  v.  Stevens,  4  Where  a  petition  in  replevin  alleges 

III.   App.  401.  ownership  and  right  to  possession  in 

A  finding  that  plaintiff  has  the  gen-  plaintiff,  and  wrongful  detention  by 
eral  property,  but  that  defendant  did  defendant,  a  general  verdict  for  plain- 
not  unlawfully  detain  the  goods,  is  con-  tiff  finds  all  these  issues  in  his  favor, 
tradictory  and  cannot  sustain  a  judg>  and  the  judgment  may  be  entered  ac- 
tnent  in  a  case  where  it  is  impossible  cordingly.  And,  in  such  case,  a  judg- 
that  a  special  property  should  coexist  ment  that  the  **plaintiff  have  and  re- 
with  the  general  ownership.  Rodman  cover  of  the  defendant  the  possession 
-v.  Nathan,  45  Mich.  607.  of  the  property  described  in  the  peti- 

X.  Carothers  v.  Van  Hagan,  3  Greene  tion,  or  the  value  thereof  in  case  a 

<Iowa)  481.  delivery  cannot    be    had,"  is    not    in 

2.  Herdic  v.  Young,  55  Pa.  St.  176;  proper  form.  Arthur  v.  Wallace,  8 
93  Am.  Dec.  73q.  Kan.  267. 

3.  Poor  V.  Woodburn,  25  Vt.  234;  An  action  was  brought  for  the  re- 
Greene  X).  Lewis,  85  Ala.  221 ;  Corn  covery  of  different  articles  of  personal 
Exch.  Bank  v.  Blye,  54  Hun  (N.  property,  the  issues  in  respect  to 
Y.)  312 ;  Holliday  r.  McKinne,  22  Fla.  which  were  severable,  or  the  several 
153;  Wolf  V,  Blue,  5  Blackf.  (Ind.)  items  of  damages  claimed  were  dis- 
153;  McKeal  v.  Freeman,  25  Ind.  151;  tinct  and  separate,  and  a  general  ver- 
Wangler  v.  Franklin,  70  Mo.  659;  diet  was  rendered  for  the  defendant. 
Black  V,  Winterstein,  6  Neb.  224 ;  which  was  supported  by  the  evidence, 
Flanagan  v,  McWilliams,  52  Iowa  140;  except  as  to  particular  items,  the 
Hews  V.  Wall,  27  111.  App.  445.  amount  or  value  of  which  clearly  ap- 

See  White  v,  Lloyd,  3  Blackf.  (Ind.)  peared  upon  the  record.  Held^  that 
^90;  Buck  v.  Young,  i  Ind.  App.  558;  the  court  might,  in  the  exercise  of  a 
Moore  v,  Vrooman,  32  Mich.  526;  sound  discretion,  deny  a  motion  for  a 
Emmons  v.  Dowe,  2  Wis.  322;  Han-  new  trial,  based  on  the  ground  that 
ford  V,  Obrecht,  38  III.  493 ;  Stevenson  the  verdict  was  against  the  evidence, 
V.  Lord,  15  Colo.  131;  Cooke  v.  upon  the  condition  that  the  defendant 
Aguirre,  86  Cal.  479;  Waldman  r.  stipulated  to  allow  a  recovery  for  the 
Broder,  10  Cal.  378.  property  or  damages  to  which  plain- 
Where  the  verdict  is  for  both  par-  tiff  appeared  to  be  entitled.  Ladd  v, 
ties,  in  an  action  of  replevin ;  for  one,  Newell,  34  Minn.  107. 
damages  and  costs,  as  to  that  portion  Where  a  petition  in  replevin  alleged 
upon  which  he  maintained  his  re-  absolute  ownership,  and  the  findings  of 
plevin ;  and  for  the  other,  for  the  re-  fact  shewed  simply  the  right  derived 
turn  of  the  property  improperly  taken  from  a  stoppage  in  iransiiu^  and  it 
by  t}ie  writ,  damages  for  its  detention  does  not  appear  that  any  objection 
and  costs,  the  judgment  must  follow  was  made  to  proof  of  this  kind  of  in- 
the  verdict.  Poor  t;.  Woodburn,  25  terest,  and  it  appears  that  no  motion 
Vt  234.  was  made  for  a  new  trial,  and  that  th^ 
A  judgment  for  six  cents'  damages  is  attention  of  the  lower  court  was  not 
not  sufHcient  grounds  for  a  reversal  of  called  to  the  variance,  a  judgment 
the  judgment,  although  no  damages  sustained  by  the  findings  will  not  be 
were  found  in  the  verdict.  Reise  v.  reversed  on  account  of  such  variance. 
Delles,  45  Wis.  662.  Rucker  v.  Donovan,  13  Kan.  251 ;  19 

The  jury  in  a  replevin   suit  found  Am.  Rep.  84. 

"for  the  defendant,  $50.'*    Held^  that  A  verdict  in  replevin  against  a  sher- 

judgment  should  be  rendered   on  the  iff  found   the   property   to   be  in   the 
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court,'  and  should  be  in  the  alternative  for  the  possession  of  the 
property  or  its  value,  in  case  a  delivery  or  return  cannot  be  had,' 

plaintiff  ^except  the  mare    bought,"  requisites  for  the  rendering  of  a  proper 

etc.    Heldy  that  the  jude^ment  should  judgment    for   the    plaintiff,  and  the 

have  required  a  return  ol  the  mare  to  judgment  is  not  in  the  alternative,  no 

the  officer.^  Pratt  v.  Tucker,  67   111.  question  as  to  the  defective  form  of 

.346.  *  the  judgment  is  raised  by  a  motion  for 

A  sale  of  mortgaged  property  recov-  a  new  trial,  assigning  for  cause,  *'that 

ered  by  a  mortgagee  in  an  action  of  the  judgment  is  contrarv  to  law  and  is 

replevin  should   not  be  ordered,  the  not  supported  by  sufficient  evidence.'* 

proceeding  being  merely  to   recover  Thompson  v.  Eagleton,  33  Ind.  300. 
possession     and .    not    to     foreclose.        A  judgment  similar  to  a  judgment 

Marks  r.  McGehee,  35  Ark.  217.  in  assumpsit  is  not  a  proper  judgment 

X.  Leighton  T/.  Stuart,  10  Neb.  224;  in    replevin.     Hamilton  v.   Clark,  25 

Cummings  v.  Stewart,  42  Cal.  230.  Mo.  App.  428. 

Judgment  on  a  discontinuance  in  re-         Where  the  property  in  suit  was  de> 

plevin  is  for  costs  only,  and  not  for  a  livered  to  the  plaintiff  upon  his  giving 

return.    Mcllvaine  7*.  Holland,  5  Harr.  bond    therefor,   a  judgment     for  the 

(Del.)  226.  value  of  the  property  and  for  damages 

Where  any  of  the  pleas  in  replevin  and  costs  was  held  erroneous.  It 
present  a  complete  bar  to  the  action,  should  have  been  for  the  possession 
and  the  plaintiff's  demurrer  thereto  is  and  damages  and  costs.  Everit  v, 
overruled  without  his  taking  issue  Walworth  Co.  Bank,  13  Wis.  419.  See 
thereon,  the  court  must  render  final  also  Chissom  v.  Lamcool,  9  Ind.  530. 
judgment  against  him,  and  for  a  re-  Where  Plaintiff  Acquires  Bight  After 
turn  of  the  property.  Kimball  v.  Action  Brought. — In  an  action  of  re- 
Citizens'   Sav.  Bank,  3  111.  App.  320.  plevin   where  the    plaintiff  took  the 

S.  Judgment  for  Plaintiff. —  Cummins  property  at  the  commencement  of  the 
V,  Stewart,  42  Cal.  230 ;  Cooke  v,  action,  and  the  defendant  prayed  a  re- 
Aguirre,  86  Cal.  479;  McCue  x\  Tun-  turn  of  it,  and  the  defendant  was  en- 
stead,  66  Cal.  486 ;  Stewart  v,  Taylor,  titled  to  the  property  at  the  commence- 
68  Cal.  5 ;  Jarman  x\  Webb,  67  N.  Car.  ment  of  the  action,  but  his  right  had 
32 ;  Thompson  V.  Eagleton,  33  Ind.  300 ;  ceased  and  vested  in  the  plaintiff  be- 
Hebel  v.  Scott,  36  Ind.  226 ;  Bales  v,  fore  trial,  the  judgment  should  have 
Scott,  26  Ind.  202;  Ward  x\  Masterton,  left  the  property  in  plaintiff's  posses- 
10  Kan.  77;  Fitzhugh  x\  Wiman,  9  N.  sion;  but  should  have-  awarded  costs  to 
Y.  5S9;  Phillips  v,  Melville,  10  Hun  defendant.  O'Connor  x\  Blake,  29 
(N.  Y.)2i2;  Dowsr.  Rush,  28  Barb.  Cal.  312;  Wheeler  r.  Train,  4  Pick. 
(N.  Y.)  157;  Young  V.  Atwood,  5  Hun  (Mass.)  168.  See  also  Doane  v.  Lock- 
(N.  Y.)  234;  Ingersoll  7'.  Bostwick,  22  wood,  115  111.  490;  Barney  v.  Brannan, 
N.  Y.  425;  McNamara  r.  Eisenleff,  51  Conn.  175;  Martin  r.  Bayley,  i 
14  Abb.  Pr.  N.  S.  (N.  Y.)  25;  Stauff  Allen  (Mass.)  381;  Ingraham  r.  Mar- 
XK    Maher,     2     Daly    (N.     Y.)     142;  tin,  15  Me.  37^. 

Morris     v.    Coburn,    71     Tex.    406;        The  plaintiff  cannot  have  judgment 

Rowark      v,     Lee,     14      Ark.     425;  for  a  return  merely  on  the  strength  of 

Jetton      7^      Smead,    29      Ark.    372;  an  after-acquired  lien.    Atorr.  Rix,2i 

llanf  r.  Ford,  37  Ark.  544 ;   Gulath  r.  111.  App.  309, 

Waldstein,  7  Mo.  App.  66;  Anderson        Pennsylvania. — \n  Pennsylvania ^^^ 

V,  Tyson,   14  Miss.   244;    Lambert  r.  plaintiff  cannot  have  judgment  for  de • 

McFarland,  2  Nev.  58;  Clark   r.  War-  livery  of  the  property.     He   must  re- 

ner,   32   Iowa    219;   Rose   7'.  Tolly,  15  cover  the  whole  in  damages.     Moore 

Wis.  443;  Smith  v.  Phelps,  7  Wis.  211;  v.  Shenk,  3  Pa.   St.  13;  65   Am.   Dec. 

Heeron  r.  Beckwith,  X    Wis,  17;  Rog-  618;   Chaffee    v.  Sangston,    10   Watts 

ers  V.   Bradford,  8    Bush   (Ky.)   163;  (Pa.)  265;  Easton  v.  Worthington.  5  S. 

Stevenson  v.  Lord,  15  Colo.  131.  &  R.  (Pa  )  130;  Etter  r.  Edwards,  4 

The  defendant  must  not    have  the  Watts    (Pa.)    63;    Marsh   v.    Pier,   4 

option  of  retaining    the  property  by  Rawle   (Pa.)   290;    26  Am.  Dec.  131; 

gaying  a  named  sum.    Cummings  x\  Huston    v.  Wilson,     3     Watts    (Pa.) 

tewart,42  Cal.  230;  Schwantz  v,  Pil-  288. 
low,  50  Ark.  300.  Arkansas. — Where  the  subject-mat- 

Where  the  finding  contains  all  the  terofthe  suit  is  within  the  control  of 
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t^e    court,  the    judgment   should  be  Code  of  New  Tork^(j  1730;  Cochran 

fpr  a  delivery  only.    An  assessment  of  v.  Gottwald,  41   N.  Y.  Super.  Ct.  317; 

value  and  an  alternative  judgment  are  Seaman  v.  Luce,  33  Barb.  (N.  Y.)  240; 

unnecessary..    Harris  r*.  Harris, 43  Ark.  Glann  v.  Younglove,  27  Barb.  (N.  Y.) 

535.  480 ;  Fugina  T^  Brownlie,  65  Wis.  628 ; 

Destroyed  Property. — If  on  the  trial  Smith  v.  Coolbaugh,  19  Wis.  106;  Hig- 
of  an  action  of  replevin,  it  appears  bee  v.  McMillan,  18  Kan.  133;  Ponceler 
that  the  personal  property  in  contro-  v.  Marshall,  45  Kan.  672  ;  Thompson  v^ 
versy  has  been  destroyed,  so  that  a  Lee,  19  S.  Car.  4S9;  Robbins  v»  Slat- 
judgment  for  its  delivery  would  be  tery  (S.  Car.  1889),  9  S.  E.  Rep.  510; 
unavailing,  the  rendition  of  judgment  Reed  v.  King  (Ky.  1889),  12  S.  W. 
for  damages  alone,  without  awarding  Rep.  772. 

a  return,  is,  at  most,  a  technical  error        When  a  plaintiff  in  replevin  is  non- 

which   does  not    warrant  a   reversal,  suited  on  the  ground  that  the  property 

Brown  z\  Johnson,  ^5  Cal.  76.  replevied  had  never  been  in  the  pos- 

Electlon. — The  juagment  in  replevin  session  of  the  defendant,  the  latter  is 

provided  that  plaintiff  should  have  the  not  entitled  to  judgment  for  a  return 

immediate  possession  of  the  property,  of  the  property  or  for  its  value.    Gal- 

and  in  default  thereof  should  recover  lagher  t\  Bishop,  15  Wis.  276;  Gidday 

its    value — held,  that    such  judgment  v,  Wetherspoon,  3«;  Mich.  368. 
constituted  an  election  by  plaintiff  to        In  an   action   of  replevin   before  a 

take  the  property,  and  that  he  could  justice  of  the   peace,    judgment   was 

not  demand  its  value  in  money.     Oska-  entered  for  a  return  of  the  property, 

loosa  Steam  Engine  Works  r.  Nelson,  but     the    alternative     part    was     not 

54  Iowa  519.  entered.    The  defendant  appealed  to 

A  judgment  for  a    sum   of  money  the  circuit  court,  but  voluntarily  dis- 

equal  to  the  number  of  cattle  taken  by  missed    his    appeal,    and   the  circuit 

the  writ  of  replevin,  multiplied  by  their  court    failed  to  enter   final  judgment 

value  per  fiead,  as  found  by  the  evi-  at  the   time    of    the  dismissal.     The 

dence,  and  also  providing  for  their  re-  justice    corrected    his    docket  of  his 

turn  to  plaintiffs  to  be  credited  on  the  own  motion,  and  subsequently  the  cir- 

judgment  at  the  same  value  per  head,  cuit  court  entered  final  judgment  for 

is  in  effect  a   judgment  for  the  return  the  recovery  of  the  property  or  the 

of  the  cattle  or  their  value.     Lang  r.  value  thereof.    The    defendant    then 

Daugherty,  74  Tex.  226.  sought  to  enjoin  the  execution  of  the 

If  the  court  is  satisfied  that  the  de-  judgment.     It  was  held  that  as  a  part 

livery  of  the  property  cannot  be  made,  of  the  judgment  was  admitted  to  be 

it  may  render  absolute   judgment  for  rightful,  there  could  be  no  complaint 

the  value  of  the  property.     Boley  v,  against   the   alternative   until   it   was 

Griswold,  20  Wall.  (U.  S.)  486;   Babb  shown   that  the  right  judgment  could 

V,  Aldrich,  45  Kan.  2x8.  not  be    complied    with.      Putman   v. 

Under  the  Nebraska  Code  Civ.  Webb,  15  Oregon  440. 
Proc,  §  193,  which  provides  that  in  If  the  property  has  been  delivered 
replevin,  when  the  property  has  been  to  the  plaintiff,  and  the  defendant,  by 
returned  for  want  of  the  undertaking  his  answer,  claims  a  re-deliveiTt  a 
required  by  section  187  the  action  may  judgment  on  a  verdict  in  his  Mtvor 
proceed  as  one  for  damages  only,  the  must  be  in  the  alternative,  for  a  re- 
action then  becomes  in  substance  an  turn  of  the  property,  or  the  value 
action  in  trover  for  the  value  of  the  thereof  in  case  it  cannot  be  returned 
goods,  and,  the  judgment,  when  in  even  though  there  was  testimony  given 
favor  of  the  plaintiff,  should  be  for  the  on  the  trial  tending  to  show  that 
amount  of  damages  found  due  and  not  plaintiff  has  sold  the  property.  Coch- 
for  the  return  of  the  property.  Phil-  ran  v,  Gottwald,  41  N.  Y.  Super.  Ct. 
leo  V.  McDonald,  27  Neb  142J  317. 

It   is  error  to  render  judgment  for        Missouri y  see  Dilworth  v,  McKelvy, 

plaintiff  for  part  of  the  property," lea v-  30  Mo.  149. 

mg  the  defendant   to  his  remedy  on        Kanaas. — In  Kansas ^  upon  a  verdict 

the   bond"  as  to  the   rest,  when   the  for  defendant  in  a  replevin  suit  in  which 

plaintiff  gained  possession  of  the  prop-  the  property'  has  been   delivered  to  the 

erty  at  the  beginning  of  the   action,  plaintiff,  a  judgment  should  be  entered 

Jandt  V.  South,  2  Dak.  46.  for  the  return  of  the  property.     And  if 

Judgment  for  Defendant. — Myers  v.  through  the  mistake  or  omission  of  the 

Moulton,    71    Cal.   498;     Blins'   Ann.  clerk  it  is  entered  simply  for  costs,  the 

1116 


Tneeadingt  in  th%  Aotion.             REPLE  VI N,  Jndgmmt  in  m«pl0vin. 

court  may  on  motion  modify  it.     Sum-  tain  possession  of  the  property,   where 

ner  r.  Cook,  12  Kan.  162.  the  action  has  been  discontiniled  by  the 

Illinois. — The  provision  for  an  alter-  plaintifT.     Hackett  v.    Bonnell,  z6  Wis. 

native  judgment   in    replevin   {Illinois  471. 

Rev.  Stat,  of  1874,  ^^'  i^9«  ^  ^^)  applies  No  return  can  be  ordered  to   the  de- 

only  to  cases   where   the  general  prop-  fendant,  of  property  whereof  the  plain- 

erty  is  in  the  plaintiff,  and  the  defendant  tifT  never  obtained  possession  under  the 

shows  a  special  property   by  levy,  lien,  writ.    Prentiss  v.   Moore,  3   111.   App. 

etc.     Lamping  v.  Payne,  83  111.  463.  539;  Paxton  v.  Schick,  3  111.   App.  542. 

Nebraska. — Under    Nebraska     Gen.  Where  it    appears  by   the    officer's 

Sts.7i3,judgment  must  be  for  the  return  return    in   replevin,  that     he    has  re- 

or  value  of  property,  or  value  of  the  stored  the  property  replevied,  it  is  error 

possession  thereof,  and  for  damages  for  not  to  be   cured  by   remittitur  of  the 

withholding     and     for    costs   of   suit,  damages,  to  render  a  judgment  relorno 

Search  v.  Miller,  9  Neb.  26.  kahendo,      Harrod     v.   Hill,     2    Dana 

The   plaintiff  cannot   object  that   a  (Ky.)  165. 

judgment  for  the  defendant  in  replevin  bisolvency. — A  defendant  in  replevin 

was  not  in  the    alternative,  unless    he  who  has  gone  into  insolvency  is  entitled 

can  show  that  he  has  the  property  in  a  to  a  return  if  successful   in  the   action 

suitable  condition   for  return.     Good-  and  he   is   responsible   to  the  general 

man  t/.  Kennedy,  10  Neb.  270.  creditors  for  the  property.     Kimball  v. 

Property  In  the  Hands  of  an  Officer. —  Thompson,  4  Cush.   (Mass.)  441 ;  Hal- 

Where  goods  held  by  an   officer  under  lett  r.  Fowler,  10  Allen  (Mass.)  36. 

attachment    or    execution,   are    taken  Ronsnlt. — After  a  nonsuit  in  replevin, 

from  him  on  a  writ  of  replevin,  and  a  judgment  for  a  return  of  the  property 

judgment  in  his  favor  before  the  attach-  is  proper.     Chadwick  v.  Miller,  6  Iowa 

ment  proceedings  are  decided  must  be  34;   Kerley  r.   Hume,  3    T.    6.    Mon. 

for  the  return  of  the   property,  and  not  (Ky.)  181;  Pannell  \\  Hampton,  10  Ired. 

for  the  special  value  of  his  lien.  Freder-  (N.  Car.)  463;  Hoeffner  v.  Stratton,  57 

ick  r.  Mecosta  Co.,  52  Mich.  ^29.  Me.   t6o;  Kneebone   v.   Kneebone,  83 

After  a  verdict   for  the   defendant  in  Cal.  045;  Berghoff  7^  Heck  wolf,  26  Mo. 

an  action  of  replevin  against  an  attach-  511  ;Thurber  v,  Richmond,  46  Vt.  395; 

ing  officer  in  which    the    question  of  Fleet    v»    Lock  wood,    17    Conn.    233; 

property  in  the  plaintiff  was  tried  and  a  Fowler    v.   Richardson,    32    111.  App. 

verdict  found  against  him,  judgment  for  252.     See    Capital  Lumbering    Co.  r. 

a  return  of   the  goods   replevied  would  Hall,  10  Oregon  202. 

be  ordered  although  since  the  rendition  And  it  is  held  in  Missouri  that  the 

of  the  verdict  the  attachment   has  been  defendant  is  entitled  to  the  same  judg- 

dissolved.     Dawson    v,   Wetherbee,   2  ment  as  if  he  had   recovered  a   verdict 

Allen  (Mass.)  461.     Compare  %^fie\\v,  against  the   plaintiff.     Smith  v.    Win- 

Wash,  4  B.  Mon.  (Ky.)  92.  ston,  10  Mo.   299;  Munly  v.    King,  40 

An  alternative  judgment  should  have  Mo.  App.  531. 
been  for  the  return  of  the  property'  or  Under  the  Ter.  Code  of  Wyoming 
for  the  amount  due  on  an  execution,  in-  making  the  proceedings  on  a  nonsuit  in 
stead  of  for  the  greater  value  of  the  replevin  the  same  as  where  there  is  a 
property,  yet  so  long  as  the  judgment  judgment  for  the  defendant  on  de- 
could  have  been  discharged  by  return-  murrer,  the  defendant,  ha%'ing  obtained 
ing  the  property,  it  was  held  that  the  a  nonsuit,  may  proceed  to  impanel  a 
error  was  without  prejudice.  Ormsby  new  jury  in  the  same  cause  and  assess 
V.  Nolan,  69  Iowa  130.  his  damages.    Bath  r.  Ingersoll,  1  Wy- 

Whore  Action  Dismissed. — An  action  oming  Ter.  280. 

of  replevin  brought  to  recover  posses-  Rhode  Island  Pub.   St.,  ch.  235,  §  5, 

sion  of  liquors  taken  by  an  officer  under  provides  that,  whenever  any  plaintifTin 

the  act  for  the  suppression  of  intemper-  replevin    shall    neglect    to    enter  and 

ance  was   dismissed  on   motion   of  the  prosecute  the  suit,  defendant,  on  coro- 

defendant.     /^(^/</,  that  he   was  entitled  plaint,  shall  have  judgment.   Held^  thzi 

to  a  judgment    for    the    return   of  the  where  plaintiff  enters  and    prosecutes 

property    replevied    or    for    its  value,  the  suit,  no  formal  or  written  complaint 

Funk  V.  Israel,   5  Iowa  438.  is  necessory  to  authorize  judgment  for 

Where  the  property   has   been  rede-  defendant.     Wright  v.  Card,  16   R.  I. 

livered  to  the  defendant  upon  his  giving  710. 

bond,  no  judgment  in  his  favor  for  a  re-  Replevin  against  a  sheriff  to  recover 

turn  is  necessary  to  entitle  him  to  re-  goods  levied  on  as  the  property  of  the 
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but  this  judgment  is  rendered  for  the  plaintiff  only  when  he  fails  to 
obtain  possession  of  the  property  at  the  beginning  of  the  action.' 
In  some  States  the  parties  may  elect  to  take  judgment  for  the 
value  of  the  property.*     If  the  evidence  authorizes  a  return  of 


execution  debtor  was  discontinued  by 
plaintiff  without  returning  the  goods  to 
the  sheriff.  The  discontinuance  was 
set  aside,  and  the  execution  debtor  al- 
lowed to  contest  the  claim  of  the  plain- 
tiff in  replevin.  Rosenberg  v.  Flack,  57 
Hun  (N.  ¥0587. 

Place  of  DeUyery. — The  plaintiff  in 
n;plevin  recovered  judgment  for  cer- 
tain pumping  machinery  which  the  de- 
fendant had  found  in  'a  mine,  placed 
there  for  use  and  connected  with   the 


tinues  his  suit,  the  necessary  result 
must  be  a  liability  for  the  property 
taken,  and  the  damages  for  detention; 
and  the  defendant,  in  that  case,  may 
elect  to  have  a  return  and  his  damages. 
Saunderson  v.  Lace,  x  Chand.  (Wis.) 
231. 

New  Toxic.— In  New  Tork,  the  de- 
fendant cannot  elect  to  take  such  judg- 
ment. Seaman  v.  Luce,  23  Barb.  (N. 
Y.)  240;  McKnight  v.  Dunlop,  4  Barb. 
(N.  Y.)  36;  Glann  v,  Younglove,  27 


mine.     It  not  appearing  that  they  ever  Barb.  (N.  Y.)  480. 

intended  to  remove  it,  it  was  held,  that  New  Hampatilre. — The  defendant  may 

they  were  not  bound  to  deliver  the  ma-  elect  to  have  judgment  for  the  value  of 

chinery  above  ground,  or  in   any  other  the  property.    Gen.  Laws  Nexv  Hamp- 

place  than  that  in  which  it  was  put  for  shire  1078,  p.  565,  ch.  245,  ^  9. 

use.     Nimon  i'.  Reed  (Iowa  1890),  44  Netiraaka. — See   Frey   v,  Drahos,  10 


N.  W.  Rep.  802. 

1.  Rowark  v,  Lee,  14  Ark.  425; 
Claudius  v,  Aguirre,  89  Cal.  501; 
Baird  v.  Taylor,  30  Mo.  App.  580. 


Neb.  594. 

Iowa. — Section  3241  of  the  Joxva  stat- 
ute which  provides  that  the  person 
found  to  be  entitled  to  the  possession  of 


8.  Plaintiff — IClSBOurl. —  Wooldridge  the  property  may,  at  his  option,  have 

V.  Quinn,  70  Mo.  370.  execution  fpr  the  specific   delivery  of 

WlsoonBln. — ^Tuckwood  v,  Hanthorn,  the  property  or  for  the  value  thereof, 

67  Wis.  326.  as  determined  by  the  jury,  applies  only 

This  election   may    be   made   when  to  those  cases  which   are   decided  on 

judgment  is  rendered.     Reiss  v,  Delles,  their  merits,  and  not  to  those  which  are 

45  Wis.  662.  decided  on  demurrer  for  want  of  juris- 

New  Jersey. — If  the  defendant  in  re-  diction.  Williams  r.  Chapman,  60  Iowa 

plevtn  retains  the  goods,  giving  a  bond  57. 


and  making  a  claim  of  property,  the 
plaintiff  may  have  the  value  of  the 
goods  embraced  in  the  damages,  and 
such  judgment  for  damages  will  be  ab- 


After  the  plaintiff  in  replevin  had  ac- 
quired possession  of  the  cattle,  some  of 
them  died.  Held^  that  the  defendant, 
upon  electing  to  take   a  money  judg- 


solute,  and  cannot  be  discharged  by  a  ment,  was  entitled  to  have  it  cover  all 

a  return  of  the  property.  Field  v.  Post,  the  property.     Lillie  v,  McMillan,  52 

38  N.  J.  L.  346.     But  he  can  have  such  Iowa  463. 

judgment  only  when  the  defendant  re-  Mlelilgan. — It  is  essential  to  a  judg- 

tains  the  property.  Lindauer  v.  Teeter,  'ment  for  the  defendant  for  the  value  of 

41  N.  J.  L.  255.  the  property  in  an  action  of  replevin. 

Defendant  —  lUsBOiiri.  —  White      v.  that  the  record  should  afllirmatively  and 

Graves,  68  Mo.  218.  distinctly  show  the  election  to  take  the 

Wlsoonsin. — Farmers*  L.  &  T.  Co.  r.  value  instead  of  a  return  of  property. 

Commercial  Bank,  15  Wis.  424;  82  Am.  Adams    z>.  Champion,  31    Mich.  233. 

Dec.  689;   Pratt  v.  Donovan,  10  Wis.  See  Bateman  7\  Blake,  81  Mich.  227. 


378. 

If  the  defendant  in  replevin  by  his 
answer  does  not  claim  a  return  of  prop- 
erty of  which  the  plaintiff  has  gotten 
possession  under  the  statute,  he  is  en- 


But  the  waiver  need  not  be  in  writing. 
Kline  v.  Kline,  49  Mich.  419.  See 
Mandamus,  vol.  14,  p.  135. 

Waiver  of  Personal  Judgment. — The 
plaintiff  cannot  object  to  the  waiver  of 


titled,  if  he  prevails,  to  judgment  for  personal  judgment  by   the  defendant, 

the  value  of  the  property  or  his  inter-  Morrison  v.  Austin,  14  Wis.  601. 

est  therein.    Kloetz  v,  belles,  45  Wis.  Ol^eotionB  by  Snrety. — In  an  action  of 

484.  replevin    the    plaintiff   and   defendant 

Where  a  plaintiff  in  replevin  discon-  stipulated  that  judgment  might  be  en- 
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the  property,  it  will  be  ordered  though  not  claimed  in  the  plead- 
ings;' but  not  if  the  pleadings  admit  the  property  to  be  in  the  other 
party.*  Where  the  parties  sue  or  defend  jointly,  having  a  joint 
property  in  the  goods,  the  judgment  for  or  against  them  should 
be  joint.*  Where  the  suit  is  brought  by  the  plaintiff  in  the 
character  of  administrator,  the  judgment,  if  against  him,  should 
be  against  him  in  his  official  character.*^  The  judgment  must 
describe  the  property  with  a  reasonable  degree  of  certainty,*  and 

tercd  for  the  value  of  the  property,  and  officer  for  property  seized   bjr  him  on 

it    was    so    entered.     Held^    that    the  execution,  the  plaintiff  in  the  execu- 

surety  in  the   undertaking,  when   sued  tion    was    afterwards     made    a    party 

upon  it,  cannot   object  that  the  judg-  defendant,  but  not  in  lieu  of,  nor  sub- 

ment  in  replevin  should  have  been  in  stituted  for,  the  officer,  and  the  petition 

the  alternative.     Robertson  v,  David-  was  not  amended  so  as  to  allege  any- 

son,  14  Minn.  534.  thing  against  said  new  party,  and  said 

Michigan.— Where  the  writ  has  been  pa»"*y  <J»d  not  in  his  answer  set  up  any 

levied  by  mistake  on  propertv  to  which  ground   for,  nor    a«k    any   affirmative 

the  plaintiff  has  no  claim,  the  defendant  relief.     Held,   that  a  judgment  jointly 

may  waive  return  of  the  property  and  against  said  officer  and  said  new  party 

is  entitled  to  a   verdict   for  its  value,  ^or  t^o  hundred  and  twenty-five  dol- 

Dewey  v,  Hastings,  79  Mich.  263.  >ars  and  the  costs  was  erroneous  against 

How.  St.  Michigan  provide  that  de-  t""^  "^'^  P*^*-^'   /"S'^.^'  ^'-  Chapjn,  13 

fendant  may  have  judgment  for  a  re-  K»"-  '07-     See  also  Palmer  v,  Metners. 

turn  of  the  goods  and  damages  for  their  *7  *^*"*  470' 

detention,  or,  if  he  waive  a  return,  he  There    may    be    judgment    for  one 

may  take  judgment  for  the  value  of  the  plaintiff  and  against  another  in  a  joint 

goods.     It  was  held  that  where  a  third  replevin  suit.     Hamilton  v.  Browning, 

person  took  the  goods  replevied  under  94  ^"^'  M^' 

another  writ,  and  returned  them  to  the  In  replevin  against  a  husband  and 
defendant,  and  defendant  waived  judg-  wife,  the  judgment  for  damages  and 
ment  for  a  return  of  the  property  or  for  costs  must  be  against  him  alone.  Stein- 
its  value,  a  judgment  that  plaintiff  take  wender  v.  Outley,  5  Mo.  App.  589. 
nothing,  and  that  defendant  recover  4.  Ranney  v.  Thomas,  45  Mo.  in; 
*'|ioo  as  his  damages"  was  unauthor-  state  v,  Dailey,  7  Mo.  App.  548. 
ized.     Bateman  v,  Blake,  81  Mich.  227.  5.  a  judgment  which  merely  describes 

1.  Comer  v,  Comstock,  17  Ind.  90;  the  property,  as  ^*  two  stallion  horses,** 
Matlock  V,  Straughn,  21  Ind.  128;  without  referring  to  other  papers  for  a 
King  V,  Ramsay,  13  III.  619;  Tuley  v,  further  description  is  bad  for  uncer- 
Mauzey,  4  B.  Mon.  (Ky.)  5;  Bates  v.  tainty.  Cooke  t;.  Aguirre,  86  Cal.  479. 
Buchanan.  2  Bush  (Ky.)  117;  Fleet  v.  Where  the  judgment  in  replevin  for 
Lockwood,  17  Conn.  233.  See  Timp  the  plaintiff  describes  the  property  to 
V,  Dockham,  32  Wis.  146;  Kirby  v.  be  restored  as  '*  buckwheat,  valued  at 
Tompkins,  48  Ark.  273.  three  hundred  and  sixty-five  dollars  and 

After  the  dismissal  of  an  action  of  seventy-five  cents,"  the  description  is 

replevin,  for  want  of  a  sufficient  bond,  insufficient   to    sustain    the  judgment, 

the  court  has  jurisdiction   to   order   a  unless  the  judgment  refer  for  a  fuller 

return  of  the  goods  although  no  answer  description  to  the  complaint,  and  there 

has  been  filed.     Lowe   v,   Brigham,   3  is  a   more  definite  description   in   the 

Allen  (Mass.)  429.  complaint.     Welch  v.  Smith,  45  Cal. 

2.  Mattson  v.  Hanish,  5  III.  App.  102.  230. 

3.  West  Michigan  Sav.  Bank  t;.  How-  A  judgment  that  plaintiff  recover 
ard,  52  Mich.  423;  Sweetaser  v.  Mead,  **  the  property  in  controversy,"  or,  in 
5  Mich.  107.  default,  a  sum  fixed  as  its  value,  will 

A    judgment    cannot    be     rendered  not  be  reversed  for  uncertainty  in  the 

against  the  plaintiff  and  the  sureties  on  recovery,  where  the  petition  claims  sev- 

his  bond.    Hurd  v.  Gallaher,    14  Iowa  eral  articles,  but  the  record  shows  that 

394.  the  controversy   is  reduced   to  two  Qf 

In  an  action  of  replevin  against  an  them.    Coleman  r.  Reel,  75  lowi^  304. 
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must  not  be  conditional.*  The  judgment  is  conclusive  between 
the  parties  both  as  to  value*  and  ownership,  if  the  ownership  is 
in  issue.*  A  mistake  in  the  form  of  a  judgment  may  be  amended 
either  in  the  lower  court  or  ordered  on  appeal.*  Where  a  money 
judgment  for  the  value  of  property  is  paid,  it  vests  the  title  to 
the  property  in  the  party  against  whom  the  judgment  was 
rendered.*  Where  judgment  is  in  the  alternative,  the  party 
against  whom  it  is  rendered  makes  a  sufficient  compliance 
with  it  by  tendering  tHe  property  in  controversy  in  satisfaction 
thereof,®  or  by  paying  the  money  value  when  it  is  out  of  his 
power  to  deliver  the  property.'' 

1.  Rose  V.  Tolley,  15  Wis.  443.  of  such  'application   should  be  served 

8.  Smith  V.  Mosbj'.  98  Ind.  445.  upon  the  plaintiff,  and  service  on  his 

Where,  in  an  action  of  replevin,  judg-  attorney  is  insufficient  where  the  attor- 

ment  was  rendered  for  the   defendant  nej's  only  authority   to  represent  his 

for  the  value  of  the  property,  this  was  client  is  that  implied  in  his  retainer  to 

a  solemn  adjudication  that  the  dam-  prosecute  the  action.     Berthold  v.  Fox, 

ages    awarded    defendant  belonged  to  21  Minn.  51. 

him.     A  motion  for  the  satisfaction  of  New    Tiirk. — In     New    Tork     such 

such  judgment    on    the    ground    that  amendment  can  only  be  made  by  mo- 

another  party  was  equally  interested  in  tion  in  the  court  below.     Ingersoll   v. 

it  should  be' denied.     Lowe  v.  Smith.  Bostwick,  22  N.  Y.  425;  Young  v,  At- 

23  Mo.  App.  44.  wood,  5  Hun  (N.  Y.)  2*34. 

A  verdict  and  judgment  in  replevin  0.  Marix  v.  Franke,  9  Kan.  132.     See 

are  conclusive    only   as    between    the  also  Hunt  r.  Bennett,  4  Greene  (Iowa) 

parties  to  the  action  and  their  privies.  512. 

Edwards  v.  McCurdy,  13  111.  496.  6.  Reavis  v.  Horner,    11    Neb.   479; 

8.  Smith  V,  Mosby,  98  Ind.  445;  Mc-  Frey  x).  Drahos,  10  Neb.  594;  Pickett 

Fadden  v.  Fritz,  110  Ind.  i ;  Witter  v.  v.  Bridges,  10  Humph.  (Tenn.)  171. 

Fisher,  27  Iowa  9.  Where  the  verdict  is  for  plaintiff,  and 

Unless  the  title  is  distinctly  put  in  he  hfis  not  already  received  the  prop- 
issue  the  judgment  does  not  pass  upon  erty,  the  defendant  has  the  right  to  de- 
it.     McF'adden  v,  Ross,  108  Ind.  512.  liver  it  instead  of  money.    In  such  case, 

Where  the  writ  in  an   action  of  re-  no    option     rests    with    the    plaintiff, 

plevin,  is  quashed   for  a  defect  in  the  Carson  v,  Applegarth,  6  Nev.  1S7. 

affidavit,   and   thereupon   the  cause  is  A  defendant  in  replevin,  who  retains 

dismissed  by  the  plaintiff,  the  question  several  distinct  articles,  may  return  any 

of  title  to  the  property  in  dispute  is  not  one  of  them  for  its  value,  and  is  entitled 

settled.     Stockwell  v.  Byrne,  22  Ind.  6.  for    this   purpose   to    have    the    value 

A  judgment   directing  a  return    of  fixed  by  the  jury  and  alternative  judg- 

■the  property  is  conclusive  that  the  de-  ment   accordingly.     Hanf  v.  Ford,  37 

fendant*s  right  of  possession  is  superior  Ark.  ^44.   See  also  Davis  v,  Calhoun, 

to  that  of  the  plaintiff.     Bath  v.  Miller,  41  Te.x.  554. 

53  Me.  308.     See  also  Deyoe  v.  Jami-  No  property  need  be  accepted  in  sat- 

6on,  33  Mich.  94.  isfaction   of  a  judgment  for  a  return, 

4.  Hood  V.  Spaeth,  51  N.  J.  L.  129;  except    the    identical    property    taken 

Fitzhugh   V,    Wiman,*  9  .N.   Y.   559;  under  the  replevin  writ.  Irvin  f.  Smith, 

Berthold  r\  Fox,  21  Minn.  51;  Sumner  68  Wis.  227. 

V.  Cook,  12  Kan.  162.     See  Rowark  v,  7.  Reavis   v,   Horner,    11   Neb.  479; 

Lee,  14  Ark.  425.  Frey  v.  Drahos,   10  Neb.  594;  Pickett 

Third  FersonB. — Such  amendment   is  v.  Bridges,  10  Humph.  (Tenn.)  171. 

inoperative  to  effect  the  rights  of  third  It  has  been  held  in  Michigan  that  a 

persons  not  parties  to  the  suit,  but  a  writ  of  return  upon  a  judgment  cannot 

clause  saving  such  rights  should  be  in-  run  to  the  sheriff  of  any  county  other 

serted  in  the  order   allowing  it.    The  'than  that  in  which  the  judgment  was 

application  for  such  amendment  being  rendered.     Rathbun     v,     Ranney,  ■  14 

made  by  the  defendant  more  than  three  Mich.  382. 

years  after  the.entry  of  judgm^ntf  notice  De    ketomo  Bal>endo. — The   writ  e/i* 
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8.  Damag^. — The  action  of  replevin,  like  trespass,  sounds 
in  damages '}  but  no  greater  damages  can  be  allowed 
than    are    prayed    in    the    petition,*   or    claimed    by   the    an- 

retorno  habendo  is  the  writ  of  execution  One  who  institutes  an  unfounded  ac- 

in  the  action  of  replevin.    3  Bl.  Com.  tion  of  replevin  may  incur  damages  as 

I50>4i3;    BIack*s    L.    Diet.,    p.    X038;  against  the  defendant,  even  though  the 

Fowler  t^  Richardson,  32  111.  App.  252;  latter  does  not  own  the  property'.    Burt 

Hackett  v.  Jones,    34    III.    App.   562;  v,  Burt,  41  Mich.  82. 

Suppiger  v.  Granz   (111.  1891),  27  N.  In  repleVin  by  a  town  treasurer  for  a 

E.  Rep.  22;    Harris  v,   McCasland,  39  chattel  levied  upon  by  him  to  raise  a  tax, 

III.  App.  430.  and  taken  from  him  by  defendant,  pay- 

The  term  has   also   been   applied   to  ment  of  the  tax  and  return  of  the  chat - 

the  judgment  for  a  return  of  the  prop*  tel  by  plaintiff  to    defendant    did    not 

erty  in  this  action.     And.   L.  Dict^  p.  preclude    a    recovery    by    plaintiff   of 

897;  Phillips  t;.  Hyde,  I   Dall.  (U.  S.)  damages  for  tlie  detention,  with  costs 

439;  Harris  ?;.  McCasland,  39  111.  App.  of  the  action,  although   such  damages 

430.  were    merely    nominal.      Thomas    v» 

"  1.  Recknor    v.     Dixon,     2     Greene  Weismann,  4^  Wis.  339. 

(Iowa)  591 ;  Reed  v,  Wilson,  13  Mo.  Where  the  jury  found   a  verdict  for 

28;  Herdic  r.  Young,  55  Pa.  St.  176;  93  plaintiff   but    failed    to    agree  on  the 

Am.  Dec.  739;  McDonald  v.  Scaife,  xi  amount    of   damages,    as   required  by 

Pa.  St.  381;  51  Am.  Dec.  556;  Buckley  New     Tork   Code,  }  1726,  defendant 

V.  Buckle^',  12   Nev.  423;    Hopkins  v,  cannot  complain  because  the  court  in- 

Hopkins,  10  Johns  (N.  Y.)  369.  serted  nominal  damages  in  the  verdict. 

Under   How.   Stats,  of  Michigan^  %  Segelke  v,  Finan,  48    Hun    (N.    Y.) 

8375,  the  defendant  on  non-suit  of  the  310. 

plaintiff,  who  has  replevied  distrained  Bzcesslye  DamagM. — In  claim  and  de- 
property,  may  have  damages  covering  liverj'  for  a  branding-iron  belonging  to 
every  claim  arising  out  of  the  distress  plaintiff,  and  damages  for  its  detention, 
and  damages  done  him  by  the  beasts  plaintiff  testified  that  a  contract  to  sell 
distrained.  Sterner  v.  Hodgson,  63  all  his  cattle  of  that  brand  fell  through 
Mich.  419.  because  the  iron  could  not  be  delivered 

lUssoiirl. — Where  suit  is  brought  un-  to  the  purchaser,  but  admitted  that  two 

der  the  statutes  of  Missouri  807,   %  4,  days  later  the  purchaser  took  the  cattle 

the  damages  claimed  for  injuries  or  de-  without    any    "  complaint     about    the 

tention  are  not  the  cause  of  action,  but  branding-iron/*  and  that  the  iron   was 

are  merely  incidental  to  the  recovery  not  specified  in   the  contract;   and  al- 

of  a  judgment  for  the  specific  property  leged  that  he  suffered  $500  damages  in 

sued  for.  Alley  v.Gamelick,  55  Mo.  510.  having  to  gather  up  the  cattle,  without 

Where  the  plaintiff  fails  in  an  action  showing     that     such     damages    were 

of  replevin,  in  the  absence  of  proof  of  caused  by   defendant's   failure  to  give 

actual  damages,  the  defendant  is  enti-  up  the  iron.     Held^  that  there   was  no 

tied  to  nominal  damages    only.     Sea-  evidence   to  support  a  finding  of  $500 

bury  t;.  Ross,  69  III.  533;   Washington  damages.     Wheeler  v,  Kassabaum,  76 

Ice  Co.  V.  Webster,  62  Me.  341 ;  16  Am.  Cal.  90. 

Rep.  462.  a.  Burke  v,  Koch,  75  Cal.  356;  Tyner 

In  replevin  a  verdict  will  be  set  aside  v.  Hays,  37  Ark.  599;  Schultz  v.  Hick- 

if  damages  are  assessed  in  favor  of  the  man,    27    Mo.     App.     21.       Compare 

defendant,    without  proof  of  damages  Singer  Mfg.  Co.  v,  Doxey,  65  Ind.  65. 

other    than    the    value    of  the    prop-  See    Claflin    v.  Beaver,  41  Fed.  Rep. 

erty,  and  the  fact  and  time  of  replevy.  204. 

Mann  v.  Grove,  4  Heisk.  (Tenn.)  403.  Where,  in  an  action  of  replevin,  the 

In  replevin  tried  by  the  court  with-  verdict  was  found  against  the   plaintiff 

out  a  jury,  if  plaintiff  shows  a  right  to  and  the  damages  fixed  at  less  than  half 

recover,  an  assessment   by  the  court  is  the  value  claimed    in   the    plaintiff 's 

proper.     Where    he    establishes    only  petition,  the  plaintiff  cannot  be   heard 

right  of  possession  and  no  actual  loss  is  to  complain  that  the  property   was  not 

proved,  an  award  of  nominal  damages  returned    at    the     beginning     of    the 

should  be  made.     Frey    v.    Drahos,  7  action.     Weil  v.  Ryus,  39  Kan.  564. 

Neb.   194;    Hammond    v,    Solliday,  8  In  ^  74  of  the  Justice's   Act  in  civil 

Colo.  6x0.  cases  approved  June  9th,  1852,  it  is  pro- 
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swer.*     If  the  verdict  in  the  action  be  found  for  the  plaintiff,  he 
should  have  damages  for  the  caption  and  detention.^     If  for  the 

vided  that,  if  the  **  property,  not  so  he  was  compelled  to  deposit  with  hit 
found,  is  adjudged  to  be  the^ property  of  surety  on  the  replevin  bond  a  sum  of 
the  plaintiff,  and  liable  to  have  been  re-  money  as  indemnity,  Wilson  v.  Hill- 
covered  in  that  action,  if  it  had  been  house,  14  Iowa  119. 
found,  he  shall  recover  the  value  thereof  Although  the  sheriff  delivered  the 
in  damages,  whether  he  shall  have  property  to  the  plaintiff  on  the  writ,  yet 
claimed  tnat  amount  as  damages  in  his  he  may  also  have  damages  for  injury 
complaint  or  not.'*  2  Indiana  Rev.  by  reason  of  the  illegal  detention  if  any 
Stat.,  1876,  p.  630.  have  been  sustained.  Hoover  v. 
Under  a  complaint  alleging  that  de-  Rhoads,  6  Iowa  505;  Tracy  i*.  New 
fendant  wrongfully  took  and  detained  York,  etc.,    R.  Co.,  9  Bosw.  (N.    Y.) 

roods,  to  the  damage  of  the  plaintiff  396. 
5,000,  but  without  any  allegation  of  A  judge  instructed  a  jury  that  if 
special  damage,  the  plaintiff  may  re-  plaintiff  recovered  he  was  to  have  dam- 
cover  damage  for  depreciation  resulting  ages  from  the  time  of  the  "  taking.'* 
by  reason  of  the  lapse  of  time.  Young  Held^  no  error.  Lingle  v.  Kitchen,  69 
r.  Willet.  8  Bosw.  (N.  Y.)  486.  Ind.  349. 

The  <x^  damnum  in  a  declaration  in  If  the  plaintiff  count  in  the  detinuit^ 

replevin    refers,    under    Practice    Act,  he  can  only   recover  damages  for  the 

Florida^  1861,  (   20  (McClel.    Dig.,   p.  detention     until    replevin,    though    he 

817,  4  28),  to  damages  for  the  detention  should  prove  the  property  to  be  still  in 

ofthe  property*  and  not  to  its  value;  and  the  defendant's   possession.    Truitt    v, 

when  plaintiff  elects,  under  the  replevin  Revill,  4  Harr.  (Del.)  71.   See  also  Fox 

statute,  to  take  judgment  for  the  value,  v,  Prickett,  34  N.  J.  L.  13. 

the  judgment  will  not  be  reversed  be-  Where  the  sheriff,  in  replevin  by  ex- 

cau^e  it  exceeds  the  amount  of  such  ad  ecution  defendants  for  property  levied 

damnum,     Anderson  v.  Carlin,  24  Fla.  upon,  recovers  judgment  for  the  value 

199.  of  the  property,  which  is  paid,  the  exe> 
The  judgment  may  be  for  more  than  •  cution  plaintiff,  in  an  action  on  the  re> 

the  value  as  alleged   in  the  complaint,  delivery  bond,  can  recover  no  more  than 

if  it  be  within  the  ad    damnum  of  the  nominal  damages.     Stuart  v.  Trotter, 

writ.     Coghill  xk  Boring,  15  Cal.  213.  75  Iowa  96. 

1.  Eaton  7^  Caldwell,  3  Minn.  134;  Where  the  detention  of  goods  isun- 
Houston  V,  Smythe,  66  Miss.  118.  See  lawful,  a  subsequent  delivery,  in  good 
Kirby  v.  Thompkins,  48  Ark.  273.  faith,  will  not  prevent  the  owner  from 

In  replevin,  under  Nebraska  Code,  a  recovering      damages    for    detention, 

defendant  who  prevails  may  have  dam-  Hanselman  v,  Kegel,  60  Mich.  540. 

ages  assessed,  notwithstanding  his  an-  Damages  in  a  replevin  suit  can   only 

swer   is  only   general  denial.     School  be    recovered  where  the    detention  is 

District    v.     Shoemaker,    5  Neb.    36;  wrongful,  but  detention  of  property  ac- 

Creighton  v,  Newton,  5  Neb.  100.  quired  at  a  judicial  sale  is  not  wrongful 

New  York. — It  is  not  necessary  for  a  even  against  the    true   owner,   unless 

defendant,  in  an  action  to  recover  pos-  after  proper  notice  and  demand.     Ar- 

session  of  personal  property,  to  claim  thur  v.  Wallace,  8  Kan.  267. 

in  his  answer  special  damages  for  the  The  failure  of   a  plaintiff  in  whose 

taking  and  detention   of  his    property  favor  a  judgment  was  rendered  in  a  jus- 

from  him  by  the  plaintiff,  in  order  to  tice's  court,  to  get  possession   upon   an 

entitle  him  to   recover  them.     Wood-  appeal  taken  by  the  opposite  party,   by 

ruff?'.  Cook,  25  Barb.  (N.  Y.)  505.  giving    the  undertaking  mentioned   in 

2.  Kendall  v.  Fitts,  22  N.  H.  i;  Mes-  the  Wisconsin  Code,  is  no  reason  why 
ser  T^  Baile3',  3'  N.  H.  9;  Coffin  v,  he  should  not  recover  all  the  damages 
Taylor,  16  Oregon  375 ;  Gray  v,  Na-  he  has  sustained  by  the  detention  of  the 
tions,  I  Ark.  557:  Graves  v,  Sitti^^,  j^  property  pending'  such  appeal.  Wil- 
Wis.  219;  Fisher  v.  Whoollery,  2%  Pa.  Hams  v,  Phelps,  16  Wis.  80. 

St.  197;  Philips  V.  Harris,  3  J.  J.  Marsh.  In  replevin  where  the  plaintiff^s  title 

(I^.)  122.  or  right  of  possession  is  legally  divested 

In   an  action  of  replevin    it    is   not  after  suit  brought  and  before  trial,  he 

competent  for  the  plaintiff  to  show,  for  can,  as  against  the  owner  or  person  en- 

the  purpose  of  fixing  his  damages,  that  titled  to  the   possession,  recover  only 
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defendant,  they  should  be  assessed  for  the  value  of  the  property,^ 

damages  for  the  unlawful  detention  up  action  of  replevin  in  which  judgment 

to  the  time  his  title  or  right  of  possession  is  rendered  for  defendant,  who  electa 

was  divested.  Deal  f.  Osborne,  42  Minn,  to  take  judgment  for  the  value  of  the 

I03.  property  of  which  plaintiff   had   ac- 

California  Civil  Code,   ^  333^*  pro-  quired  possession   under   his   writ,   is 

vides  that  ^the  detriment  caused  by  the  the  value  of  the  property  at  the  date 

wrongful  conversion  of  personal  prop-  of  the  replevin,  with  interest  up  to  the 

erty  is  presumed  to  be     .     .     .     (2)   a  date  of  judgment,  and  defendant  can- 

fair    compensation    for  the    time   and  not  recover  for  the  use  on  such  elec* 

money  properly  expended  in  pursuit  of  tion.    Just  f .  Porter,  64  Mich.  565. 

the  property.**     Held.ihaX.  expenses  of  Where  the  action  of  replevin  is  be- 

pursuit  could  be  recovered  as  well  in  an  g^n  and  the  property  seized,  but  due 

action  to  recover  the  property  as  in  an  service  is  not   made  on  the  defendant, 

action  for  conversion  merely.     Arzaga  and  the  justice  dismisses  the  case,  de- 

V.  Villaba,  85  Cal.  191.  fendant  has  a  right  to  waive  return  of 

Plaintiffs,  in  replevin  against  a  sheriff  the   property,  and   have    the    justice 

who  had  levied   on  their  goods  as  be  assess  his  damages,  and  a  mandamus 

longing  to  a  judgment  debtor,  cannot  will  issue  to  compel  the  justice  to  do 

recover  for  damages  and  expenses,  in-  so.     Johnson  v,  Dick,  69  Mich.  108. 

eluding  attorney's  fees,  incurred   after  The  defendant  in  replevin  is  entitled 

suit  commenced.  Wildman  v.  Sterritt,  to   the   value  of  the   property  at  the 

80  Mich.  651;  Jandt  v.  South,  2   Dak.  time,  of  the  rendition  of  jui^ment  for 

46.  a  return.    Tuck  v,  Moses,  58  Me.  461. 

Personal  property  was  delivered  to  In  an  action  of  claim  and  delivery  of 

the  plaintiff  in  a  suit  under  the  statute  personal    property  {North     Carolina 

for  its  claim  and  deliver}'  upon  his  giv-  Rev.  Code,  ch.  98),  when  the  property 

ing    bond.     Subsequently    he  sold    it.  cannot  be  redelivered  by  plaintiff  in 

Heldf  that  he  was  not  thereby  barred  specie,   the  value  thereof,  in  case  of  a 

from  maintaining  his  suit  and  recover-  judgment  for  defendant,  should  be  as- 

ing  damages  for  the  illegal  detention  sessed  as  of  the  time  of  trial,  and  not  as 

of  his  property.     Donohoe  v.  Mc  Aleer,  of  the  time  of  its  seizure  by  the  sheriff. 

37  Mo.  312.  Holmes  v.  Goodwin,  69  N.  Car.  467. 

Where  it  appears  in  an  action  of  re-  See  also  Chapman  z*.  Kerr,  80  Mo.  158; 

plevin  that    the  defendant    has  deliv-  Richey  r.  Burnes.  83  Mo.  362;  Burke- 

ered  up  the  property  since  suit  brought,  holder  v,   Rudrow,    19  Mo.   App.  60; 

plaintiff  is  entitled  to  a  verdict,  at  least  Anchor  Milling  Co  r.  Walsh,  20  Mo. 

for     nominal    damages.     Cardwill     v.  App.  107. 

Gilmore,  86  Ind.  428.  Where    judgment    of    return     was 

Where  the  defendant  in  an  action  of  rendered  in  favor  of  the  defendant  in 
replevin  appeals  from  a  judgment  for  replevin,  it  was  held  that  plaintiff 
the  plaintiff,  and  retains  the  property  could  not  claim  in  mitigation  of  dam- 
by  virtue  of  a  proper  undertaking,  and  ages,  that  he  had  delivered  the  prop- 
tiie  judgment  is  affirmed,  the  plaintiff  erty  to  the  vendor's  receiver  in  the 
cannot  bring  another  action  for  the  de-  absence  of  evidence  showing  that  the 
preciation  of  the  property  between  the  sale  to  the  defendant,  was  in  fraud  of 
date  of  the  judgment  and  its  final  the  receiver's  right  to  the  property, 
affirmance.  Corn  Exch.  Bank  v.  Blye,  Yallop-De  Groot  Co.  ?>.  Minneapolis, 
123  N.  Y.  132.  etc.,  R.  Co.,  33  Minn.  482. 

1.  Kendall 7^Pitts,  32  N.H.I ;Messer  The  expense  of  procuring  men  and 

V,  Bailey,  31  N.  H.  9;  Williams  r.  Mor-  teams  for  the  removal  of  ice,  which 

rison,  29  Fed.  Rep.  282;  Nitz  v,  Bolton,  was  rendered  useless  by  the  wrong^ful 

71  Mich.  388;  Moore  v.  Kepner,  7  Neb.  suing  out  of  the  writ  of  replevin,  may 

391;  Cruts  V.  Wray,  19  Neb.  581;  Tuck  enter  into  and  become  a  portion  of  the 

V,    Moses,  58  Me.  461;     Hinchey  v.  damages.    Washington     Ice     Co.      r. 

Koch,  42  Mo.  App.  330.  Webster,  62  Me.  341;  16  Am.  Rep.  462. 

The  market  value  is  the  value  that  When  a  plaintiff  in  replevin  pays  to 

should  be  assessed.  Washington  Ice  Co.  the  collector,  without  the  request  and 

V,    Webster,    68    Me.   449;     16    Am.  against  the  will  of  the  defendant,    a 

Rep.  ^62.  tax  assessed  to  the  defendant  on  prop- 

Tlie  true  measure  of  damages  in  an  erty  wrongfully  replevied,  where  there 
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together  with  damages  for  the  seizure  and  detention.^     If  part  of 

has  been  no  seizure  of  property  to  en-  jury  may  allow  such  further  damages 
force  its  collection,  such  payment  is  to  as  they  think  the  justice  of  the  case  de- 
be  regarded  as  voluntary.  In  such  case  mands,  if  they  think  the  return  of  the 
the  plaintiff  cannot  set  off  the  amount  property  in  specie  is  particularly  im- 
so  paid  in  reduction  of  damages  for  portant  to  the  defendant,  and  that  it  is 
the  wroni^ful  taking.  Washington  Ice.  necessary  to  make  it  for  the  interest  of 
Co.  r.  Webster,  68  Me.  341;  16  Am.  the  plaintiff  to  return  it;  or  if  the  re- 
Rep.  462.  plevin  suit  has  been  vexatious,  and  has 

In   replevin  of  property  against  a  been  prosecuted  in   bad   faith  or   at- 

claimant  of  the  same  under  a  purchase,  tended  by   circumstances  of  aggrava- 

the  defendant  may  show  by  way  of  en-  tion.     May  berry    v.    Cliffe,  7   Coldw. 

hancing  his  damages,  the  amount  of  (Tenn.)  117. 

expenditures  made  by  him  by  way  of  Where  the  defendant's  answer  in  re- 
improving  the  property  after  it  came  plevin  alleges  that  he  held  the  goods  as 
into  his  possession.  Veazie  v,  Som-  marshal  or  sheriff  under  an  execution, 
erby,  5  Allen  (Mass.)  280.  etc.,  but  does  not  show  the  amount  of 

When  replevied  property  is  restored  the  execution,  the  burden  is  upon   him 

to  the  possession  of  the  defendant  be-  to  prove  the    amount    before    he  can 

fore  all  his  rights  relating  thereto  are  have  judgment  for    the  value  of   the 

determined,  his  claim  for  the  value  of  property  and  damages  for  its  detention, 

the  property  is  thereby  defeated.  Har-  Booth  v,  Ableman,  20  Wis.  21. 

row  V,  Ryan,  31  Iowa  156.  In  replevin  for  goods  sold  under  exe- 

The    provisions    of    the    Tennessee  cution  against  a  third  person,  the  price 

Code,    %^    33S9~339i«    regulating     the  which  the  goods  brought  at  the  execu- 

mode  of  assessing  the  damages  to  be  tion  sale  is  notconclusive,  and  evidence 

awarded  to  defendant  who  recovers  in  is  admissible  to  show  their  actual  value, 

replevin,  give  considerable    discretion  Hoffman  t;.  Gundrum,  15  N.  Y.  Supp. 

to  the  jury  in  view  of  the  circumstances  98. 

of  each  case.    But  in  general  they  are  1.  Anchor  Milling  Co.  v.  Walsh,  20 

to  ascertain  and  allow  the  value  of  the  Mo.  App.   107 ;   Hinchey  v.  Koch,  4a 

property  at  the  time  when  it  was  takeh  Mo.  App.  230;  Mclntire  v,  Eastman,  76 

from  the  defendant  upon  the  writ.    To  Iowa  455. 

this  is  to  be  added  interest  from  the  Where  defendant   in    replevin    has 

seizure  to  the  time  of  trial.    This  in-  waived  return  he  is  entitled  to  a  ver- 

terest  is  the  compensation  for  natural  diet  for  the  value  of  such  property  in 

wear  and  deterioration  of  the  property  his   possession  as   is  claimed  by  the 

while  in  plaintiff's  custody.     If,  how-  declaration,  but  as  to  the  ownership  of 

ever,  it  has  suffered  any  'unusual  de-  which  there  is  no  evidence.    White  v, 

preciation  in  actual  value  while  in  his  White,  58  Mich.  546. 

hands,   an   addition   is  to  be  made  for  Plaintiff,   in    replevin  of    property 

this    loss.      The    plaintiff    can    elect  levied  on  to  satisfy  a  tax,  is  not  liable 

whether    to    return    the    property    in  for  defendant's  attorney's  fees.     It  was 

specie  or  to  pay  the  damages.    There-  the   duty  of   the    county  prosecutor, 

fore,  an  allowance  must  be  made  to  de-  under   i    Comp.   Laws  Utah^  1888,  p. 

fendant  for  anv  depreciation  in  market  284,  ^  134,  to  appear  for  the  defendant 

value,   otherwise     the    plaintiff   could  in  the  action,  the  county  being  in- 

throw  the  loss  on  defendant  by  return-  terested   in  the  collection  of  the  tax. 

Ing  the  property.    The  defendant  must  Ryan- Ream  Cattle  Co.   v.  Slaughter 

also  be  allowed  damages  for  any  in-  (Utah  1889),  21  Pac.  Rep.  997. 

crease  in  value  of  the  property,  for  the  When  a  suit  in  replevin  has  been 

propertj'  is  to  be  deemed  his  and  he  is  discontinued  by  the  plaintiff  and  the 

entitled' to  the  benefit  of  the  increase,  defendant  waives  return  and  asks  for  a 

If  the  property    has    risen  in   market  judgment  for  the  value  of  the  prop* 

value  since  the  seizure  and  has  fallen  erty,  the  plaintiff  may  show  that  he  \h 

again  before  the  trial,  it  is  discretion-  the  owner  of  the  property.    TreadwfU 

«ry  with  the  jury  to  allow  the  defend-  v.  Paddock,  75  Mich.  386. 

•ant  the  benent  of  the  rise,  as  he  might  A  defendant  in  replevin   who  has 

have  realized  benefit  from  it  had   the  prevented  the  plaintiff  from  obtaining 

property  not  been  taken  from  him.  And  actual  possession  of  the  property,  is  not 

in  addition  to  all  these  elements,  the  entitled  to  dfimages  €o<-  its  detention . 
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the  goods  belong  to  plaintiff  and  part  to  defendant  the  damages 
should  be  apportioned.*  When  it  is  impossible  for  the  officer  to 
take  the  property  and  deliver  it  to  the  plaintiff,  the  plaintiff  may  pro- 
ceed in  the  cause  and  recover  damages  for  the  full  value  of  the  prop- 
erty as  well  as  for  the  detention.*  When  the  plaintiff  elects  to  take 
judgment  for  the  money  value  and  not  for  the  specific  property, 
he  is  entitled  to  damages  for  the  detention  of  the  property.* 
When  the  party  recovering  is  the  general  owner,  the  full  value 
of  the  property  is  to  be  assessed,  but  if  he  have  only  a  special 
property  in  the  goods,  he  should  recover  only  the  value  of  such 
special  interest.*     In  an  action  of  replevin  where  the  property  is 

Ware  River   R.   Co.  v,  Vibbard,   X14  given,  or  their  value.     Wedgwood  r. 

Mass.  458.  Citizens*   Nat.   Bank   (Neb.    1890),  45 

1.  Knowles  v.   Pierce,   5   Del.   178;  N.  W.  Rep.  289. 

Williams  v.  Beede,  15  N.  H.  483.  8.  Hasted  r.  Dodge  (Iowa,  1888), 39  N. 

8.  Pomeroy    v.    Trimper,    8    Allen  W.   Rep.  668;   Cooke  v.  Hamilton,  67 

(Mass.)  398;  85  Am.  Dec.  714;  Harris-  Iowa  394.     Compare  Hasted  v.  Dodge 

burg  Electric  Light  Co.  v.  Goodman,  (Iowa,  1887),  35  N.  W.  Rep.  462;  Han- 

129  Pa.  St.  206;   Fisher  v,  WhoUery,  selman  t^.  Kegel,  60  Mich.  54JO. 

25  Pa.  St.  197;  Pranke  v.  Herman,  76  Where  the  defendant  in  replevin  has 

Wis.  428 ;  De  Thomas  ».  Witherby,  61  given  a  delivery  bond  for  property 

Cal.  92 ;  44  Am.  Rep.  542 ;  Lininger  7'.  which  perishes  in  his  hands,  plaintiff's 

Mills,  29  Neb.  297.  measure  of  damages  for  unlawful  de- 

In  replevin  for  goods  seized  by  the  tention  is  the  same  as  if  the  properh^ 

sheriff  under  attachments,  where  the  had  been  preserved  to  abide  the  result 

plaintiff  testifies    that  the  goods  are  of  the  action.'  Hinkson  v.  Morrison, 

worth  $1,400,  and  it  is  shown  that  the  47  Iowa  167. 

sheriff  sold  them  for  $650,  a  verdict  for  The  plaintiff  in  replevin  for  a  race 

1 1, 000,  as  the  value  of  such  goods  is  horse  cannot  recover  for  fines  he  was 

not  excessive.     Lamont  v,   Williams,  compelled  to  pay  different  trotting  as- 

43  Kan.  558.  sociations,  because  of  the  horse's  failure 

Where  one   in   possession  claiming  to  trot    in    races  for  which    he    had 

title  to  the  land,  with  full  knowledge  been  entered  previous  to  the  attach- 

of  an  adverse  claim,  and  in  defiance  of  ment  of  the  horse  by  the   defendant 

a  notice  from  the  claimant,  cuts  bark  Riley  v,  Littlefield,  84  Mich.  22. 

from   trees  thereon,  and   in   replevin  4.  Wood  v,  Wiemar,  104  U.  S.  786; 

executes   a  claim  and  delivery  bond,  Geisendorff    r;.    Eagles,   70  Ind.  418; 

the  measure  of  damages  is  the  value  of  Lloyd  v,  Goodwin,  20  Miss.  223 ;  Bates 

the  bark  at  the  time  and  place  where  r.  Snider,  59  Miss.  497;    Pico  v.  Mar- 

replevied.      Phillips    v,    Stroup   (Pa.  tinez,  55  Cal.  148;  Walker  r.  Hunter, 

1889),  17  Atl.  Rep.  220.  5  Cranch  (C.  C.)  462;    Booth  v,  Able- 

Under   Mansf.    Dig.    Arkansas^   $§  man,  20  Wis.  21 ;  Gaynorr.Blewitt,  69 

5145,  5181,  providing  for  a  recovery  in  Wis.  582;    Shahan  xk  Smith,  38  Kan. 

replevin  of  "all  damages  sustained  by  474;  Weber  t/.  Henry,  16  Mich.  399; 

the  detention"  of  the  property,  dam-  Williams  t^.  Brosnahan,  66  Mich.  634; 

ages  may  be  estimated  to  the  date  of  Darling    v.     Tegler,    30    Mich.    54; 

the  verdict.     Lesser  v.   Norman,  51  Mueller  v.  Provo,  80  Mich.  475;  New 

Ark.  301.  Home  Sewing  Mach.  Co.  t^  Bothne, 

In   replevin   for  property  attached  70  Mich.  443 ;  Lewis  v.  Mason,  94  Mo. 

which  plaintiff  claims  under  a  mort-  551;    Dilworth   r.   McKelvy,   30    Mo. 

gage  executed  two  years   before,  the  149;    Burt  v,  Mears,  41  Mo.  App.  231 ; 

mortgagor  having  been  left  in  posses-  Baldridge  v,    Dawson,  39  Mo.  App. 

sion  in  the  meantime,  and  allowed  to  527 ;  Hickman  t\  Dill,  32  Mo.  App.  509. 

sell  the  property — a  stock  of  merchan-  Fropttrty   in    Bzeou^n. — When  the 

dise — in  the  usual  course  of  trade,  and  property  is  replevied  from  a  sheriff  or 

to  replace  what  was  so  sold,  plaintiff  marshal   holding  it  under  execution^ 

can  recover  no  more  than  the  specific  and  having  no  other  interest  in  it  than 

goods  on   which  the   mortgage    was  thatof  the  execution  creditor,  the  value 
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of  the  officer's  interest  is  the  amount  In  replevin  for  chattels,  by  the  seller 
of  the  execution,  with  interest  and  against  the  purchaser,  who  has  paid  no 
costs  thereon.  Hayden  v.  Anderson,  part  of  the  price,  judgment  should  not 
17  Iowa  158;  Booth  7'.  Ableman,  30  be  rendered  on  a  general  verdict  for 
Wis.  21 ;  Booth  v.  Ableman,  ao  Wis.  defendant  for  the  value  of  the  property, 
603;  Jennings  v,  Johnson,  17  Ohio,  but  a  new  trial  should  be  ordered,  to 
154;  49  Am.  Dec.  451 ;  Sutcliffe  v,  assess  the  value  of  defendant's  interest. 
Dohrman,  18  Ohio  181 ;  51  Am.  Dec.  Peck  v,  Bonebright,  75  Iowa  98. 
450;  Battis  V.  Hamlin,  22  Wis.  669;  No  presumption  can  be  raised  con- 
Friend  V,  Green,  43  Kan.  167 ;  Wilton  ccrning  the  extent  of  a  special  interest 
V,  Beltezore,  17  Neb.  399;  Gates  v,  beyond  the  amount  proved.  Weber  v, 
Parrott  (Neb.  1891),  48  N.  W.  Rep.  Henry,  16  Mich.  399. 
387 ;  Kersenbrock  v.  Martin,  X2  Neb.  Wlien  defendant  in  replevin  prevails 
-374;  Gillhan  r.  Kerone,  45  Mo.  487.  on  the  ground  that  he  is  part  owner 
But  if  the  value  of  the  property  be  with  the  plalntiiT  of  the  property  in 
less  than  such  special  interest,  the  suit,  the  damages  which  he  recovers 
damages  will  be  for  the  full  value  of  should  be  reduced  in  proportion  to  the 
the  property.  Jennings  r.  Johnson,  17  extent  of  his  interest.  Where  he  and  the 
Ohio  154;  49  Am.  Dec.  4^1 ;  SutclifTe  plaintiff  were  partners  in  the  property 
V.  Dohrman,  18  Ohio  181 ;  51  Am.  and  their  respective  interests  are  not 
Dec.  450.  See  Clark  v.  Lamoreux,  70  proved,  they  will  be  presumed  equal. 
Wis.  508.                                  •  Crabtree  V.  Clapham,  67  Me.  326. 

The  petition   alleged   that  plaintiff  Where   an    action   of   replevin  was 

has  a  special  property  in  certain  books  brought  by  a  stranger  having  no  title  or 

of  the  aggregate  value  of  $259;  that  he  interest  in  the  property,  against  a  sher- 

is  entitled  to  the  immediate  possession  iff  to  recover    property   seized    under 

of  the  same ;  that  he  was  in  possession  execution,  and  afterwards  dismissed,  in 

thereof  as  agent ;  and  that  defendant  assessing  damages  against  plaintiff,  the 

wrongfully   detains,   etc.      Held^  that  latter  cannot  show  that  the  execution 

upon  proof  of  such  special  property,  debtor,    and   consequently    the   sheriff 

and  right  of  possession,  plaintiff  was  who  held  under  him   was  not  the  real 

entitled   to   a   judgment    for  the   full  owner  of  the  property,  and  hence  was 

value  of  the  books,  unless  returned.  ov\y  entitled  to  nominal  damages.    The 

Morris  x\  Burley,  74  Iowa  45.  rule   authorizing    such    proof   of  title 

The  assignee  of  a  valid  judgment  to  applies  only   to   cases   where   plaintiff 

enforce    a   laborer's    lien   upon   logs,  stands    in  some  relation  of   privity,   in 

under  the  statute,  bought  the  logs  at  respect  to  the  property,  with  defend - 

an  execution  sale  under  the  judgment,  ant  or  those  from  whom  he  derives  his 

and  the  original  owners,  who  were  not  interest.      Nelson  v.  Luchtemeycr,  49 

parties  to  the  lien  suit,  replevied  the  Mo.  56;  Dilworth  v.  McKelvy,  '30  Mo. 

logs  from  him.    It  was  held  that  such  149. 

•assignee  and  purchaser  was  entitled  to  Where  a  chattel  mortgagee  brings 
recover  in  the  replevin  suit  (in  addi-  replevin  to  recover  the  possession  of  the 
tion  to  damages  for  the  taking)  the  mortgaged  property,  and  the  defendant 
full  actual  value  of  the  logs,  in  case  a  by  giving  bond  retains  possession  and 
delivery  of  them  could  not  be  had,  thejurv  finds  the  value  of  the  mortgaged 
and  not  merely  the  amount  of  the  lien  property  to  be  greater  than  the  mort- 
judgment  and  costs.  Winslow  i\  gage  debt  and  interest,  the  judgment 
Urquhart,  44  Wis.  197,  should  be  for  the  recovery  oi  the  prop- 
Where'  an  action  of  replevin  was  erty,  or  the  debt  and  interest,  and  not 
brought  by  a  mortgagee  of  chattels  for  the  recovery  of  the  value  of 
against  another  mortgagee  and  the  the  property.  VVolflej^  t*.  Rising,  12 
plaintiff  failed  to  make  out  a  cause  Kan.  535;  Converse  r.  Safford,  17  Kan. 
of  action,  and  it  appeared  that  the  15;  Winstead  v.  Ilulme,  32  Kan.  568. 
chattels  were  taken  from  defendant's  Papers.— In  an  action  of  replevin  for 
possession  by  plaintiff,  and  that  defend-  papers,  the  plaintiff  may  recover  their 
ant  was  responsible  to  the  mortgagor  value  to  him.  The  ordinary  rule  of 
for  them,  it  was  held  that  a  verdict  market  value  is  inapplicable  to  such 
against  plaintiff  for  their  full  value,  a  case.  Drake  v.  Auerbach,  37  Minn, 
and  not  merely  for  defendant's  inter-  505. 

est,   was   proper.     Madison  Nat.  Bank  In  an  action  of  replevin  by  a  mort- 

-v.    Farmer   (Dak.    1888),    40    N.   W.  gagee  entitled  to  the  immediate  posses- 

Rep,  345.  sion  of  the   property  replevied,  if  the 
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of  usable  value,  the  value  of  such  use  during  the  time  of  its 

wrongful  detention  should   be  given  ;^  but   in   the  absence  of 

taking  and  detention  were  both  unlaw  -  appeal.      Bradley   v.   Morse,   2t    Wis. 

ful,  he  is  entitled  to  recover  the  dam-  600. 

ages  to  the  property  caused  directly  by  Contra^  Stevenson  v.  Lord,  15  Colo, 

the  taking    and    detention,    although  131;    Machette    v.   Wanless,    i    Colo, 
the    property,    when   replevied,  is  of    225. 

greater  value  than  the  amount  due  un-  1.  Bell  t/.  Campbell,  17  Kan.  211;  Yan- 
der  the  mortgage.  Allen  v.  Butman,  die  t^  Kingsbury,  17  Kan.  195 ;  22  Am. 
138  Mass.  586.  Rep.  282;  Ladd  v.  Brewer,  17  Kan. 
How.  St.  Michigan^  §  S324,  provides  204;  Allen  v.  Fox,  51  N.  Y.  562;  10 
that  in  replevin,  before  the  property  is  Am.  Rep.  641;  Butler  t;.  Mehrltng,  15 
delivered  to  plaintiff,  he  shall  execute  a  111.  488;  Clark  v.  Martin,  120  Mass. 
bond  in  at  least  double  the  appraised  543;  Boston  Loan  Co.  r.  Myers,  143 
value  of  the  property,  conditioned  to  Mass.  446;  Cotlin  v.  Taylor,  16  Oregon 
prosecute  the  suit,  and  to  return  the  375 ;  Sebree  v.  Smith  (tdaho,  1888),  16 
property  if  so  adjudged.  Section  8325  Pac.  Rep;  915;  Chauvin  v.  Valiton,  & 
provides  that,  on  failure  of  plaintiff  Lo  Mont.  251 ;  Kennett  v,  Fickel,  41  Kan. 
execute  the  bond  for  twenty -four  hours  211;  Aber^v.  Bratton,  60  Mich.  357; 
after  the  appraisal,  the  goods  shall  be  Burt  t^.  Burt,  41  Mich.  82;  Stanley  v. 
returned  to  the  person  from  whom  Donoho,  16  Lea  (Tenn.)  492 ;  Anchor 
taken.  Section  8342  provides  that  Milling  Co.  v.  Walsh,  24  Mo.  App.  97;; 
when  either  of  the  parties  shall  have  Kelly  v,  Altemus,  34  Ark.  184;  Wash- 
only  a  lien  on  goods  replevied,  such  ington  Ice  Co.  v.  Webster,  68  Me.  449; 
judgment  shall  be  rendered  "  as  shall  16  Am.  Rep.  462;  Minthon  v.  Lewis^ 
be  just  between  the  parties."     A   writ  78  Iowa  620. 

of  replevin  specified  the  property  to  be  The  value  of  the  use  should  be  esti- 

taken,    but    other    property  was   also  mated  by  the  ordinary  market  value  of 

seized,  and  the  whole  was  appraised,  such  use.     Stanlej'  v.  Donoho,  16  Lea 

and  a  bond  given  therefor.    The  jury  (Tenn.)    492;  Anchor   Milling  Co.  v. 

found  that  plaintiffs  were  general  own-  Walsh,  24  Mo.  App.  97. 

ers  of  the  property,  but  that  defendant  In  determining  the  value  of  the  use 

did  not  unlawfully  detain  it,  and  that  he  of  the   property   the  taxes  which  the 

had  a  lien  thereon.     Held^  that  it  was  successful  party  would  have  been  com* 

error  to  limit  defendant's  recovery  to  pelled  to  pay  had  he  retained  posses- 

his  lien  on  the  goods  specified  in   the  sion  thereof,  and  the  usual  and  ordinary 
writ,  the  replevin  not  being  completed  •  risk  incident  to  the  possession  thereof, 

until  the  property  was  appraised  and  should  be  considered.    Sebree  v.  Smith 

delivered   to   plaintiff,   and    the    bond  (Idaho,  1888),  x 6  Pac.  Rep.  915. - 

given.      Carpentier  v,   Bresnahan,    74  In  an  action  against  a  constable  for 

Mich.  48.  possession  of  property  seized,  in  which 

A  stipulation  in  a  replevin  suit,  that  the  real  controversy  is  with  an  inter- 
if  the  court  should  find  the  defendant  venor,  the  property  being  mean- 
was  lawfully  entitled  to  the  possession  while  in  plaintifTs  possession,  an 
by  virtue  of  the  levy,  judgment  should  agreement  by  plaintiff  and'the  constable 
be  rendered  for  the  defendant  for  a  that  no  judgment  for  damages  is  to  be 
specified  sum.  is  an  admission  of  record  taken  against  the  constable,  who  is  to 
that  is  conclusive  and  supersedes  all  be  discharged  from  the  case,  and  that 
inquiry  into  the  value  of  the  defend-  the  property  is  to  be  regarded  as  in  the 
ant's  interest  and  precludes  the  plain-  hands  of  the  court  pending  the  final  de- 
tiff  from  claiming  that  defendant's  right  termination  of  the  controversy  between 
was  one  possessing  only  a  nominal  plaintiff  and  the  intervenor,  the  inter- 
value.  Macomber  v^  Saxton,  28  Mich,  venor,  not  being  a  party  thereto,  docs 
516.  not  relieve  plaintiff  of  liability   for  the 

Either  party  may  show  the  value  of  use  and   profits  of  the  property   and 

the  property.     Dehr  v,   Lampton,  31  damages  for  its  detention,  in  the  event 

Iowa  172.  of  final  judgment  against  him.     Van 

When  the  value  of  the  property  is  Horn  v,  Redmon,  75  Iowa  421. 

stated  in  the  affidavit  in  the  action  of  The  plaintiff  in  replevin  is  not  enti- 

replevin,   and  not  found  by  the  justice,  tied  to  damages  equal  to  the  value  of 

the  value  so  stated    must    govern  on  the  user  of  the  property  unless  he  can 
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fraud,  malice,  negligence  or  appropriation,  the  daniages  for  value 
of  the  user  should  be  the  interest  on  the  value  of  tne  property 
during  the    time   of  its  detention.^     Speculative   or  expected 

show  that  he  was  in  a  position  to  make  the  unlawful  taking.    AuHman  v.  Sticb*' 

use  of  it.    Barney  v.  Douglass,  2a  Wis.  ler,  21  Neh.  73. 

464.  In  an  action  in  the  nature  of  replevin. 

The  value  of  the  use    of   personal  to  recover  mules  and   harness,  a  party 

property,  as  special  damages  for  its  de-  is  entitled  to  the  property,  and  the  value 

tention,'can  only  be  recovered  by  one  of  its  use  from  the  time  he  was  deprived 

who  has  a  right  to  such  use.    A  mort-  of  it  until  the  day  of  trial .     Legal  in- 

gagee,  after  default  in   the  mortgage,  terest  on  its  value  during  the   period 

has  a  right  to  the   possession  only  for  of  detention  is  not  the  measure  of  dam - 

the  purpose  ot  foreclosure  or  sale  un-  ages.     Morgan  v,  Reynolds,  1   Mont, 

der  the  mortgage,  in  order  to  satisfy  163. 

the  debt  secured  by  it,  and  not  for  the  When  replevied  property  is  goods  or 

purpose  of  using  the  property.  Thomp-  merchandise,  capable  of  physical  use  or 

son  v,  Scheid,  39  Minn.  102.  enjoyment,    the  damage  assessed  is  in- 

An  offer  of  a  certain  price  for  the  terest  upon  its  use  to  the  timeofrendi- 
use  of  property  is  not  competent  evi-  tion  of  the  verdict  in  the  replevin  suit,, 
dence  from  which  to  determine  the  or  compensation  for  the  loss  of  its  use 
amouitt  of  damages  arising  from  its  un*  and  enjoyment,  when  that  exceeds  in- 
lawful  detention.  Young  v.  Atwood,  terest.  Washington  Ice  Co.  v.  Web- 
5  Hun  (N.  Y.)  234.  ster,  62  Me.  341;  16  Am.  Rep.  462. 

1.  5  Wait's  Actions  and  Defenses,  p.  The  general  rule  in  actions  of  replev- 

499;  Palmer  t/.  Meiners^  x?  Kan.  478;  in  that    interest  upon   the  value  of  the 

Broad  well  v.    Paradice,    81     111.  474;  property  unlawfully  taken  or  detained 

M'Donald  v.  Scaife,  11   Pa.  St.  381;  51  is  the  measure  of  damages,  is  not  ap- 

Am.  Dec.  556;  Collins  v.  Houston,  138  plicable  to  a  case  where  the  chief  bene- 

Pa.  St.  481;    Brizsee  v.    May  bee,   21  fit  to  be  derived  from    it  is  from    its 

Wend.  (N.  Y.)  144;  Twinam  v.  Swart,  daily  use;  but  in  such  cases  the  real 

4Lan8.  (N.  Y.)  263;  Redmond  v.  Am-  damage  is   the  value  of   the  use  of  the 

erican  Mfg.  Co.,  121  N.  Y.  415;  Berthojd  property,  and  interest  on  its  value  is  not 

V.  Fox,  13  Minn.  501;  97  Am.  Dec.  243;  compensation.     Williams  v,  Phelps,  16 

Nitz  t/.  Bolton,  71  Mich.  388;  Hansel-  Wis.  80. 

man  t>,  Kegel,  60  Mich.  540;  Just  i>.  In  replevin  against  a  bank  for  a  pass- 
Porter,  64  Mich.  565;  Hooker  v.  Ham-  book  evidencing  plaintiflTs  deposit,  on 
mil,  7  Neb.  231;  Moore  v,  Kepner,  7  verdict  for  plaintiff  a  judgment  for  the 
Neb.  291;  Dodge  v,  Runels,  20  Neb.  33;  amount  due  on  the  face  of  the  book,  as 
Hainer  v,  Lee,  12  Neb.  452  ;  Bigelow  r.  the  value  thereof,  with  interest  at  seven 
Doolitlle,  36  Wis.  115;  Graves  v.  Sit-  per  cent,  is  proper,  even  though  depos- 
tig,  5  Wis.  219;  Hurd  v,  Gallaher,  14  its  only  draw  interest  at  the  rate  of 
Iowa  394;  Tavlof  t;.  Morton,  61  Miss,  three  per  cent.,  for  the  action  was  to 
24;  Kellv  v.  \lcKibben,  54  Cal.  192;  recover  the  pass-book,  and  the  ordinary 
Reno  V.  kingsbury,  39  Mo.  App.  240.  rules  as  to  damages  apply  to  it.  Weg- 
See  Sims  v.  Mead,  29  Kan.  124.  ner  v.  Second  Ward    Sav.    Bank,   76 

In  the  absence  of  any  statutory  pro-  Wis.  242. 

vision   therefor,   when  a   proceeding  in  Interest  on    the  value  of  household 

replevin  is  dismissed,  and  the  property  furniture  in  use  when  replevied,  is  no 

is  restored  to    the  defendant,  he  is  only  criterion  ot  the   damages  sustained  by 

entitled  to  the  damages  assessed,  and  defendant.    Boston  Loan  Co.  v.  Myers, 

not  to  the  interest  on  the  assessed  value  143  Mass.  446. 

of  the  property.     Smith    v,    Roby,  6  Where    securities    bearing     interest 

Heisk.  (Tenn.)  546.  have  been    replevied    there  is  no  pre- 

In  replevin,   damages  for  the  deten-  sumption  that  any  actual  damages  have 

tion  of  the  property  other  than  legal  in-  been   sustained    thereby,     Bartlett    v* 

terest  on  the  value  of  the   property  as  Brickett,  14  Allen  (Mass.)  62. 

found,  are  recoverable  only  in  case*  of  a  Neither  the  plaintiff's  time  lost  in 

return.     If  the  property  is  not  returned,  prosecuting  the  action,  nor  his  attor- 

the  measure  of  damages  is  the  value  of  ney*s  fees  can  be  included  in  damages, 

the  property  as  proved,  together  with  Tavlor  v.  Morton,  61  Miss.  24. 

lawful  interest  thereon  from  the  date  of  After  a  judgment   for  the  defendant 
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profits  from  the  use  of  the  property  should  not  usually  be  given.^ 
Exemplary  damages  are  rarely  allowed  in  an  action  of  replevin,' 
but  they  may  be  gfiven  where  the  taking  was  accompanied  by 
special  circumstances  of  wrong  or  outrage."  Exemplary  dam- 
ages may  also  be  given  to  the  defendant  when  the  proceedings 
of  the  plaintiff  are  vexatious  and  oppressive.*  It  is  proper  to 
allow  the  plaintiff  damages  for  the  decrease  in  value  of  the  prop- 
erty while  detained  by  the  defendant.^  In  assessing  the  value 
of  the  property,  where  there  has  been  neither  fraud,  negligence, 
nor  oppression  on  the  part  of  the  defeated  party,  the  value  of 
the  property  should  be  found  as  of  the  time  the  property  was 
taken  from  the  successful  party ;®  and  as  of  the  place*  of  deten- 

in  replevin  of  eight  horses,  for  a  return,  Y.)  144;    Herdic  v.  Young,  55  Pa.   St 

restoration,   and  statutory  damages  of  176;  93  Am.  Dec.  739;  Heard  v,  James, 

six  per  cent,  per  annum,  on  the  penal  49  Miss.  236. 

sum  of  the  bond,  which  is  twice  the  val-  Attorneys'  fees  cannot  be  allowed  de- 
ue,  he  sued  the  plaintiff  and  obtained  fendant  in  replevin  as  damages  in  the 
judgment  against  the  plaintiff  on  the  absence  of  fraud,  malice  or  willful 
bond  for  not  returning  the  property  *Mn  wrong  on  the  part  of  plaintiff.  Cow- 
like good  order  as  when  taken.*'  Heldy  den  v.  Lockridge,  60  Miss.  385. 
that  a  second  action,  brought  for  the  In  actions  where  punitive  damages 
use  of  the  property  during  its  detention  are  given,  no  allowance  will  be  made 
would  not  lie;  the  six  per  cent,  is  full  the  defendant  for  any  increased  value 
compens'ation  for  such  use.  Davis  v.  that  may  be  bestowed  by  skill  and 
Fenner,  12  R.  I.  21.  labor   on    the     property.      Heard   v, 

1.  Butler  V.  Mehrling,   15  111.  488;  James,  49  Miss.  236. 

Aber  v,  Bratton,  60  Mich.  357.  0.  Russell   v.  Smith,   14  Kan.  366; 

8.  Cummings   v,  Gann,  52   Pa.   St.  Aber  t'.  Bratton,  60  Mich.  357 ;  Young 

484.  V.  Willet,  8  Bosw.  (N.  Y.)  4Si6. 

In  Cummings  v.  Gann,   52   Pa.  St.  •.  Maine. — In  Maine  the  defendant  is 

484,  the  court  by  Thompson,  J.,  said  :  entitled  to  the  value  of  the  property  re- 

**It  must  be  a  rare  case  of  misconduct  plevied   at    the    time    of  rendition  of 

oh  the  part  of  the  defendant  in  an  ac-  judgment  for  a  return.   Tuck  v,  Moses, 

tion  like  this,  to  authorize  them  at  all.  58   Me.  461;  Berthold  v.  Fox,  13  Minn. 

I  do  not  say  they  may  not  be  justly  al-  501,  97  Am.  Rep.  43. 

lowable  in   this  form  of  action,  but   I  Mlafouri. — The  value  of  the  property 

think  this  was  not  such  a  case,  if  they  which  the  Jury  must  find,  is  its  value  at 

are  ever  properly  given  in  replevin."  the  date  of  the  trial.     Schultz  v.  Hick- 

8.  Schofield   v,   Ferrers,  46  Pa.  St.  man,    27    Mo.   App.    ?i ;   Hoester    v, 

438;  M'Donald  V.  Scaife,  II  Pa.  St.381;  Teppe,    27   Mo.    App.  207;    Miller  r. 

51  Am.  Dec.  556;  Doris  v,  Barboer,6  S.  Brydcn,  34  Mo.  App.  602. 

&  R.  (Pa.)  426;  McCabe  v.  Morehead,  Penniylyanla. — ^The  measure  of  dam- 

?' W.  &  S.  (Pa.)  513;  Arzaga  v.  Vil-  ages  where  property  has  been  en- 
aba,  85  Cal.  191 ;  Lander  v.  Ware,  i  hanced  in  value,  seems  to  be  the  value 
Strobh.  (S.  Car.)  15;  Winstead  v.  of  the  improved  property ,  less  the  cost 
Hulmey32  Kan.  568;  Holt  t/.  Van  Eps,  of  making  the  improvements.  Herdic 
I  Dak.  206.  V.  Young,  55  Pa.  St.  176;  93 Am.  Dec. 

Attorneys'  fees  paid  in  defending  a  739. 
replevin  suit  may  be  recovered.  In  Wisconsin^  the  value  should  be 
Dably  v,  Campbell,  26  111.  App.  502.  found  as  of  the  time  of  the  beginning  of 
Where  defendant  in  a  replevin  suit  the  action.  Brewster  v,  Carmichael, 
obtains  judgment,  but  pending  an  ap-  39  Wis.  456.  In  replevin,  when  a  re- 
peal by  the  plaintiff  converts  the  prop-  covery  of  the  value  of  the  property  is 
erty,  this  may  be  considered  in  esti-  sought,  the  usual  measure  of  recovery  is 
mating  the  plaintiff's  damages.  Deck  the  value  before  the  property  was  im- 
V,  Smith,  12  Neb.  389.  proved  by  defendant's  labor  and  skill; 
4.  Cable  7'.  Dakin,  20  Wend.  (N.  Y.)  and  this,  even  in  cases  where  it  was 
172;  Brizsee  t/.  Maybee,  21  Wend.  (N.  taken  knowingly  and  wilfully  without 
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tion,*  but  where  the  taking  has  been  wrongful,  fraudulent,  or 
negligent,  the  enhanced  value  from  the  time  of  taking  should  be 
assessed.*  When  judgment  is  for  the  defendant,  and  a  return 
ordered,  he  should  have  damages  for  the  decrease  in  value  of  the 
goods  from  the  time  of  their  replevin.*  Where  interest  on  the 
value  of  the  property  is  g^ven,  damages  in  gross,  also,  cannot  be 
recovered.*  Where  the  goods  have  increased  in  value,  the 
defendant  is  entitled  to  damages  equal  to  the  value  of  the 
increase.* 

color  or  claim  of  right;  except  where  1.  Newton  v.  Brown,  i  Utah  287. 

«uch  taking  wais  accompanied  bv  special  S.  Bly  v,  U.  S.,  4  Dill.  (U.  S.;  464. 

circumstances  which  would  justify  ex-  Increased  damages  may  be  allowed 

emplary  damages.   Single  v.  Schneider,  on  appeal,  where  the  property  detained 

30  Wis.  570     See  Single  v,  Schneider,  has    appreciated.    Deck  v.  Smith,   xa 

34  Wis.  299.  Neb.  ^89. 

In  an  action  to  recover  possession  of  Plain  tiff  suing  to  recover  a  cow, 
canal  boats,  evidence  of  their  value  a  wrongfully  taken  by  the  defendant,  is 
year  previous  to  their  conversion  is  entitled  to  the  cow  and  the  increase 
admissible  when  supplemented  by  evi-  since  the  conversion,  or  its  value, 
dence  that  they  weie  in  the  same  con-  Morris  v.  Coburn,  71  Tex.  406. 
dition  when  converted.  Brewster  v,  8.  Hooker  v,  Hammil,  7  Neb.  331; 
Silliman,  38  N.  Y.  423.  Moore  v,  Kepner,  7  Neb.  201 ;  Wash- 
Where  plaintiif  had  shipped  certain  ing^on  Ice  Co.  v,  Webster,  68  Me.  341 ; 
property  to  defendant,  at  the  request  of  16  Am.  Rep.  462;  Dalby  v,  Canpbell, 
one  M?,  who  had  falsely  represented  26  111.  A  pp.  502;  Hinchey  v,  Koch,  42 
himself  as  its  agent,  from  S.  to  F.,  at  Mo.  App.  236. 

which  latter  place  defendant  had  pur-  The  damages  in  such   case  may   be 

chased  the   property   of  M.,  plaintiffs  assessed  up  to  the  time  of  the  judgment 

were  entitled   to   recover  the   value  of  whether    on    nonsuit    or    on    verdict, 

the  property  at  F  from  defendant,  less  Washington  Ice  Co.  v,  Webster,  62  Me. 

any  additional    value  given   to  it  by  341 :  16  Am.  Rep.  462. 

labor   bestowed  upon  |t  in  good  faith  Maiiaolin— tt». — In      Massachusetts, 

before      demand    was     made;    under  the  decrease  in  value  from  the  time  of 

Indiana   Rev.   Stat.    (   572,  providing  replevin  can  only  be  recovered  by  ac- 

that    in    actions    to  recover  personal  tion   on  the  replevin   bond.     Citizens' 

property,  judgment  ma^-  be  given  for  Nat.  Bank  v.  Oldham,  136  Mass.  515. 

the  value  thereof,  and  tor  damages  for  4.  Freeborn  v.  Norcross,  49  Cal.  313. 

detention,  and  the  fact  that  defendant  In    replevin    for    bonds,   where  the 

paid  the  freight  from  S  did  not  alter  the  verdict   awards  possession  to  plaintiff 

rule.    Peters  Box,  etc.,  Co.  v*  Lesh,  and  fixes  their  value,  including  dam- 

119  Ind.  98.  ages,  at  a  certain  sum,  a  judgment  that 

The  value  as  stated  in  the  ailidavit  is  plaintiff  have  delivery  of  the  bonds,  or, 

not  conclusive.    Mills  v.  Mills,  39  Kan.  in  default,  the  sum  named  in  the  ver- 

455.  diet,  and  adding  a  distinct  amount  as 

Where,  between  the  time  of  taking  damages  for  detention,  is  unauthorized, 

goods    on   the  replevin   writ   and   the  in  respect  to  this  addition.  Corn  Exch. 

time  of  trial,  a  debt  from  defendant  to  Bank  v,    Blye,  54   Hun  (N.  Y.)  312. 

plaintiff  comes  due,  in  rendering  judg-  5.  Washington  Ice  Co.  v.  Webster,  62 

ment  against  plaintiff  the  amount  of  the  Me.  341;  16  Am.  Rep.  462;  Buckley  v. 

debt  should  be  deducted  from  the  value  Buckley,  12  Nev.  423. 

of  the  goods.    Dodd  v,  Wilson,  26  Mo.  Where    the    property    advanced   in 

App.  462.  value  during  the  time  of  its  detention 

When  replevin  is  brought  for  written  by  the  writ  of  replevin,  but  at  the  time 

cecurities  they  are  presumed,  in  assess-  it  was  ordered  to  be  re-delivered  to  the 

ing  their  value,  to  be  worth  their  face  defendant   it  bore    the  same    market 

ralue,  and  this  presumption  cannot  be  value  as  when  it  was  first  taken  on  the 

rebutted  by  evidence  of   their  market  writ;  it  was  held   that  the  defendant 

ralue  when  the  suit  was  brought.   Holt  could  not  have  damages  assessed  in  his 

V.  Van  Eps,  i  Dak.  206.  favor  for  the  intermediate  advance  in 
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9«  Ciocts. — The  general  rule  with  regard  to  costs  in  this  action  is» 
that  the  costs  follow  the  judgment,  and  are  given  to  the  success- 
ful party  ;^  and  where  the  judgment  is  apportioned  and  the 
property  divided  between  the  parties,  each  party  will  be  required 
to  pay  his  own  costs.^ 

XI.  Bspurnr  Boim — 1.  Vatnre  of  Bond.— At  common  law  the 
sheriff  was  required  to  take  from  the  plaintiff  pledges  to  prose- 
cute,  and  afterwards  by  the  statute  of  Westminster,  the  sheriff 
was  required  to  take  pledges,  not  only  to  prosecute  the  suit,  but 
also  to  return  the  goods  in  case  a  return  should  be  adjudged.' 
In  this  country-  a  bond  with  sureties  is  substituted  instead  of  the 
pledges  of  record.*    This    bond  must  be  executed   before  the 

price   unless  he  could   show  that    he  Pr.  (N.  Y.)  174.    See  Wright  r.  Wil- 

would    have  sold  it  at  the  advanced  liams«  a   Wend.  (N.  Y.)  633;  Rogers 

price.    Meshke  v.  Van  Doren,  16  Wis.  v.  Arnold,  la  Wend.  (N.  Y.)  30;  Small 

339.  V.   Bixley.    18    Wend.    (N.   Y.)    514; 

1.  Smith  V.  Woodleaf,  ai  Kan.  717;  Fnend  v.  Green,  43  Kan.  167. 
Asbell  V,  Tipton,  i  B.  Mon.  (Ky.)  300;        Where  the  verdict  in  an  action  of 

Parham  v,  Riley,  4  Coldw.  (Tenn  )  c;  replevin  is  for  both  parties,  the  judg- 

Merrill  v.  Butler,  18  Mich.  294.    See  ^ent  must  follow  the  verdict,  and  the 

Dearing    v.   Ford,    15    Smed.   &    M.  cosU  must  be  apportioned  according 

(Miss.)  269.  ^°  equity.     Poor  v,  Woodburn,  25  Vt. 

Where  judgment  is  for  defendant,  334-     See  also  Brown  v.  Smith,  i  N. 

in  replevin  hy  husband  and  wife,  exe-  "•  3^* 

cution   for  costs  should  run    against        Plaintiff  obtained  judgment  for  the 

both  husband  and  wife.    Waterman  z\  greater  part  of  the  property,  but  not 

Fairbrother,  la  R.  I.  195.  Tot  the  full  amount  claimed.     Held^ 

Beaclnded  Sale. — Where  goods  have  entitled  to  all  costs  incurred    under 

been  taken  on  a  replevin  writ,  without  North  Carolina  Code,  ^  525,  providing 

the  contract  having  been  rescinded  by  that  "  costs  shall  be  alloweid  of  course 

placing  the  vendee  in  stain  qno^  a  re-  to  the  plaintiff  upon  a  recovery    .    .    . 

turn  will  not  be  awarded  if  plaintiff  in  an  action  to  recover  possession  of 

makes  out  his  claim  of  fraud,  and  the  personal  property.'*    Horton  v.  Home» 

consideration  Ir  tendered  back  on  the  99  N.-Car.  319. 

trial,  but  in  such  case  the  costs  will  be        Where  in  an  action  of  replevin  each 

adjudged  against   the  plaintiff.     Far-  party  is  found  to  be  entitled  to  part  of 

well  V,  Hanchett,  19  111.  App.  620.  See  the  property,  but  no  costs  are  awarded 

also  McCutchin  v,  Piatt,  aa  Wis.  561.  to  either,  the  judgment  will   not  be 

The  expenses  of  taking  and  remov>  disturbed  if  the  court  is  unal>le  to  say 

ing  the  property  by  the  sheriff,  con-  that  either  party  is  prejudiced  thereby* 

stitute  part  of  the  disbursement  in  the  such  failure  to  award  costs  being  vir- 

action,  and  should  be  added  to   the  tually  an  off -set  of  the  costs  of  one 

costs.     Young  V.  Atwood,  5  Hun  (N.  party  against  those  of  the  other.   Lan- 

Y.)  234.  yon  V.  Woodward,  65  Wis.  543. 

iH^ecosXBoi^ivrrMderetornokabendo        8.  Caldwell  r.  West,  2X  N.  J.  L.  411, 

are  not  part  of  the  recovered  costs  of  citing  Gilbert  on  Rep.  64,  177 ;  Wil- 

the  judgment    Langdoc  v.  Parkinson,  kinson  on  Rep.  12 ;  3  Mod.  56. 
2  111.  App.  136.  4.  Caldwell  v.  West,  21  N!  ].  L.  411. 

S.  Dresher  v,  Corson,  23  Kan.  313;  A  replevin  bond  to  prosecute  a  suit 

Powell  V.  Hinsdall,5  Mass.  343;  Chinn  in  replevin,  in  another  State,  will  not 

t;.  Russell,  2  Blackf»  (Ind.)  171:  Field  be    considered    as   a    replevin    bond 

V.  Post,  38  N.  }.  L.  346;  }ohnson  v»  within  any  of  the  provisions  of  our 

Fellows,  6  Hill  (N.  Y.)  353;  Seymour  statutes.      Ex    parte    Livingston,  10 

ti.   Billings,   12   Wend.   (N.   Y.)   285;  Wend.  (N.  Y.)  545. 
Porter  v.  Willet,  14  Abb.  Pr.  (N.  Y.)        It  must,  of  course,  be  a  sealed  instru- 

319;   Summers  v,  Jarvis,  14  Abb.  Pr.  menL     Love  joy  v.  Bright,  8  Blaekl 

(N.  Y.)  322;  Hull  V.  Halstead,  i  How.  (Ind.)  206. 
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officer  can  levy  on  the  property  under  the  writ,'  and  is  to  be  in  a 

1.  Kimball  t;.  True,  34  Me.  84;  of  a  replevin  bond  in  such  cases. 
Baldwin  v,  Whittier,  16  Me.  33 ;  Gar-  Thurber  %\  Richmond,  46  Vt.  395. 
lin  V,  Strickland,  27  Me.  443 ;  Greely  A  sheriff  took  a  replevin  bond,  but 
v.  Currier,  39  Me.  516;  Maine  Rev.  his  term  of  office  expired  and  the  writ 
Stats.  1882,  ch.  96,  ^^  3>  10;  Smith  v.  was  returned  unexecuted.  An  alias 
McFall,  18  Wend.  (N.  Y.)  421 ;  New  writ  was  issued  and  his  successor  exe- 
Tork  Code  Civ.  Proc,  §  1694;  Milliken  cuted  it  without  taking  a  new  bond. 
V.  Selye,  6  Hill  ( N.  Y.)  623 ;  Revision  Held^  that  the  bond  taken  by  the  former 
of  New  yerseyy  p.  971,^6;  State  v.  sheriff  was  sufficient.  Petrier.  Fisher, 
Stephens,  14  Ark.  264;  Pirani  v.  Bar-  43  111.  442.  • 
den,  5  Ark.  81 ;  Pool  v,  Loomis,  5  Ark.  IndiaJia. — In  Indiana  the  officer  may- 
no;  Wilson  7'.  Williams,  52  Ark.  360;  take  possession  of  the  property,  but  he 
Mansfield's  Dig.  Arkansas^  ^  5575;  cannot  deliver  it  to  the  plaintiff  until 
Rev.  Stats,  ///im^/j.  1891,  ch.  119,  §  6,  the  bond  is  given.  Rev.  Stats.  In- 
p.  X139;  Graves  v,  Sittig,  5  Wis.  2x9;  diana^  1888,  art.  49,  ^  1270. 
Williams  I'.  Phelps,  16  Wis.  80 ;  Whit-  Mlclilgaii. — A  similar  statute  exists 
nej  V.  Jenkinson,  3  Wis.  407;  Stats,  of  in  Michigan,  How.  Ann.  Stats.  J/ic>l- 
Minnesota^  1891,  $  4971;  Luther  v,  i^jm,  1882,  ^  8324. 
Arnold,  7  Rich.  (S.  Car.)  397;  Rev.  Election  for  Damages. — If  the  plain- 
Stats,  of  Ohio^  1890,  %  58x9;  Rev.  Code  tiff  elects  to  proceed  for  damages  and 
of  Jowa^  1888,  §  3229;  Fleet  v.  Lock-  not  for  the  specific  property,  no  bond  is 
wood,  X 7  Conn.  233;  Gen.  Stats,  of  CV»-  necessary.  Whitney  v.  Jenkinson,  3 
necticuty^  X326;  Cady  v,  Eggleston,  11  Wis.  407;  Graves  v.  Sittig,  5  Wis.  2x9; 
Mass.  285  ;  Pub.  Stats,  of  Massachusetts,  Williams  v,  Phelps,  x6  Wis.  80;  Ham- 
i882«  ch.  184,  §§  3,  12;  Pub.  Stats,  ilton  v.  Clark,  25  Mo.  App.  428;  Green- 
Rhode  Island,  1882,  ch.  235,  §  3;  Bent  wade  r.  Fisher,  5  B.  Mon.  (Ky.)  167. 
r.  Bent,  43  Vt.  42.  See  Tripp  r.  Howe,  See  Vaiden  v.  Bell,  3  Rand.  (Va.) 
45  Vt.  523;  Rev.  Laws,  of   Vermont,  §§  448. 

1219,  1226,  X232;  Taylor  v,  Adams'  Ex-  The  plaintiff  in  replevin  is  not  a  tres- 

press  Co.,9Phila.  (Pa.)  272;  Brightly's  passer  in  taking  the  goods  replevied,  if 

Purdon's  Digest  (Pa.)  p.  1489,^  3.  he  offers  sureties    satisfactory   to   the 

It  is  presumed  that  an  officer   who  officer,  though  in  fact  insufficient.  Har- 

served  a  writ  of  replevin  took  the  req-  riman  v,  Wilkins,  20  Me.  93. 

uisite   bond,   although  his  return  does  A  writ  of  replevin  may  be  delivered 

not  expressly  state   the   fact,     Shorey  to  an  officer,  and  he  may  commence  the 

V.  Hussey,    32  Me.  579;  McGuffie   r,  service   thereof  before    taking  a  bond 

Dervine,  i  Greene  (Iowa)  25X.  from  the  plaintiff,  but  he  cannot  deliver 

Uixlted    States  Plaintiff — 'When   the  the  property    to  the  plaintiff   nor  do 

United  States  sues  as  plaintiff,  no  bond  aivj'thing  more    than    is  necessary   to 

is  necessary.     U.  S.  Rev.  Stats.,  §  loox ;  effect  an  appraisement  of  the  property, 

U.S.  V.  Bryant,  11 1  U.  S.  499.  until  the  plaintiff  has  given  the  bond  re* 

The  officer  is  not  justified  in  replevy-  quired  by  statute.  Wolcott  v,  Mead» 
ing  the  property  without  a  legal  bond,  12  Met.  (Mass.)  516;  Smith  v.  Whit- 
by showing  that  the  plaintiff  was  a  ing«97  Mass.  3x6;  Morris  v.  Baker,  5 
man  of  abundant  property.     Harriman  Wis.  389. 

v,  Wilkins,  20  Me.  93 ;  Wilson  v.  Wil-  Where  the  defendant  in  an  action  of 

Hams,  52  Ark.  360.  replevin    for  beasts  distrained   for  un- 

In  an  action  on  a   bond  conditioned  lawfully   running  at  large,  which  has 

to  prosecute  a  suit  in  replevin,  the  evi-  been  appealed  from    a    justice    of  the 

dence  was  that  the  bond  was  executed  peace,  pleads    issuably  in    the  circuit 

by  the  surety  before  the  service  of  the  court,  and  goes  to  trial  on  the   merits, 

writ,    but  not  by  the  principal   until  after  his  special  appeal,  raising  jurisdic- 

after  the   return  of    the  writ  and  the  tional    questions,    has    been     decided 

entry  of  the  action,  and  it  was  holden  against  him,  he  cannot    object    to  the 

fooo   against    them    both.     Cady    v,  regularity'  of  the  proceedings  because 

Iggleston,  IX  Mass.  282.  the  bond  on  which   the   property  was 

The    provisions    of     the     Vermont  delivered    to  plaintiff  was   griven   be- 

statutes,   relating   to  the   replevin    of  fore    the   appraisal   of    the    property, 

liquor  seized  by  an  officer  as  intoxicat-  Pistorius    r.  Swarthout,  67  Mich.  xSio. 

ing,  do  not  dispense  with  the  necessity  The  Connecticut  Gen.  Stats.,  p.  484, 
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penalty  in  double  the  value  of  the  property.'  The  bond  must 
l>e  conditioned  for  the  prosecution  of  the  action,  for  the  return 
of  the  chattel  to  the  defendant,  if  possession  thereof  is  not  ad- 
judged to  the  plaintiff,  and  for  the  payment  to  the  defendants  of 
•damages  and  costs  if  the  judgment  be  in  his  favor.*    This  bond 

■f  2,  require  a  bond  to  be  given  by  the  additional   bond   for  $2^000  or  a  new 

plaintiff  in  all  replevin  suits  to   prose-  bond  for  $10,000.     Briggs  v.  Wiswell, 

cute  the  suit  to  effect  and  pay  any  judg-  56  N.  H.  319;  Treman  i;.   Morris,  9  111. 

ment  that  the  defendant  may  recover  App.  237 ;    Moore  v.   Lewis,   76  Mich, 

"in  the  suit.    Gen.  Stats.,  p.  397,  ^3,  re-  300. 

^uire  bonds  for  coBts  in  all  suits  brought  A  replevin  bond  which  is  erroneous 

6y  non-resident  plaintiffs.     It  was  held  only  in  amount,  is  valid    until  quashed, 

that  the  special   bond  required  in  re-  Hopkins   v.  Chambers,  7  T.   B.  Men. 

plevin    suits    necessarily    covered   the  (Ky.)  257. 

•costs  that  might  be  recovered  by  the  Afflda^t     OOTemi    Amovnt. — When 

-defendant  as   a    part  of  the  judgment  the  plaintiff^s  affidavit  states  the  value 

that  might  be  rendered  in  his  favor,  and  of  the  property,  the  couit  has  no  power 

that  it  was  not   necessary  for  a    non-  to  require    an   additional  undertaking, 

resident  plaintiff  in  such  suit  to  give  on    the  ground   that  the   value  of  the 

^e  ordinary   bond   for  costs.     Singer  property  stated  in   the  affidavit  is  too 

Mfg.  Co.  V,  Rhodes,  54  Conn.  48.   See  small.     U.  S.  Land,  etc.,  Co.  v.  Bussey, 

Fleet!'.  Lockwood,  17  Conn.  233.  53    Hun    (N.    Y.)  516;    Lawrence  v. 

To  Whom  Olven.— The  statute  naming  Featherston,    10   Srned.  &   M.  (Miss.) 

the  sheriff  as  the  partj'  to  whom  a  re-  345. 

plevin  bond  shall  be  given,  means  only  An  order  of  court    directed  th^  exe- 
that  it  shall  be  given  to  the  party  serv-  cution  of  a  bond  indemnifying  a  con- 
ing the  writ,  and  a  bond  given  to  the  stable  as  defendant  in  an    action  of  re- 
«coroner  may  therefore  be  valid.     Speer  plevin   without    specifying    any   penal 
V.  Skinner,  35  111.  282.  sum  in  which  it  shall  be    conditioned. 
1.  New  York  Code  Civ.  Proc,  %  1699;  Held^   no   ground  of  objection  to  the 
MassachuscUa     Pub.   Stats.,  ch.   184,  %  bond  when  the  same  was  executed  in  a 
12;  Gen.  Laws  New  Hampshire^   ch.  penal   sum   deemed    sufficient   by    the 
254,  ^  6;  Pub.  Stat.  Rhode  Island^  ch.  court  accepting  it.    Carter  v,  Stevens 
J35,  \  3;  Greely  v.  Currier,  39  Me.  516.  (Supreme  Ct.),  15  N.  Y.  Supp.  142. 
See  Plunkett  v.  Moore,  4   Harr.  (Del.)  2.  New    Tork    Code     Civ.     Proc, 
379.  §  *699;  Persse  r.   Watrous,  30  Conn, 
ft  must  be  double  the  true  value,  and  139;  Humphrey    v.    Taggart,    38    111. 
therefore  cannot  be   rated  according  to  220. 

1  he  valuation  given  in  the  writ.     Kim-  A  return  of  the  goods  to  the  sheriff 
ball  r.  True,  34  Me.  84.  is  no  answer  to  an  action  on  the  re- 
Amount  Moat  be  Stated. — The   pen-  plevin  bond.    The  return  required  by 
^ilty  oi.  the  bond   must  be  for  a  definite  the  bond  is  a  return   to  the  party  from 
sum*     A  statement  of   the   penalty    as  whom  thev  were   taken,  in    pursuance 
"'double  the   value  of  the  goods  to  be  of  the  judgment  of  the  court,  not  a 
xeplcvied"  is    insufficient.     Bennett  v.  mere  redelivery  to  the  sheriff.     Gould 
Allen,  30  Vt.  684;  Clark   r.   Connect!-  v,  Warner.  3  Wend.  (N.  Y.)  54. 
-cut  Riirer  R.  Co.,  6  Gray   (Mass.)   363;  Object  of  Bond. — ^The  object  of  the 
<^a8e  «».  Pettee,  5  Gray  (Mass.)  27.  replevin   bond  is  the  indemnity  of  the 
It  has  been  held  that  the  court  may  defendant  in  replevin,  and  all  questions 
permit  the  plaintiff  to  file  a  new  or  acl-  arising  upon  it  should   be  determined 
•ditional   bond,  so  that  the  security  may  by  a  due  regard  to  that  consideration, 
be  double  the  actual  value  of  the  prop-  Doogan  v.  Tyson,  6  Gill.  &  J.  (Md.) 
«rty  replevied.    Briggs  v.  Wisewell,  56  453;  Belt  v.  Worthington,  3  Gill.  &  J. 
N.  H,  319.                                               *  (Md.)  247. 

The  plaintiff  alleged  in  his  writ  that  Under  the  Illinois  statute  the  re- 
the  value  of  the  property  replevied  was  plevin  bond  is  not  intended  merely  to 
^^,000,  and  filed  a  bond  in  the  sum  of  indemnify  the  officer  executing  the  re* 
4^,OQO.  Held^  that  he  might  be  per-  plevin  writ,  but  also  to  furnish  an  ad- 
mitted to  show  that  the  value  did  not  dittonal  remedy  to  the  defendant  in 
$4,000,  or  that  he  might  file  an  case  the  plaintiff  fails  to  maintain  his 
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must  be  execated  by  at  least  two  sureties*'     Payment  of  mone)r 

suit.     Fahnestock    v.    Gilham,   77   111.  rent,  is  to  prosecute  the  8uH  and  satisfy 

637;  Petrie  v,  Fisher,  43  111.  442;  Tre-  the  judgment ;  in  other  cases,  it  is  to 

man  v.  Morris,  9  111.  App.  237.    See  prosecute  the  suit,  and  make  return,  if 

also  Imel  v.  Van  Peren,  8  Colo.  90.  return  be  awarded.    Clark  v.  Adair,  ^ 

nunoia. — In  Illinois  the  bond  is  con-  Harr.  (Del.)  113. 

ditioned:    first,  to  prosecute  the  suit  1.  Clafiin  v.Thajer,  i3Gra7  (Mass.) 

with  effect;  second,  to  make  return  of  459 ;  A^(fw  21tir>(  Code  Civ.  Proc,  §  1699: 

the    property,    if  return     thereof    be  Whaling  r.  Shales,  ao  Wend.  (N.  Y.> 

awarded;  and  third,   to  Have  and  keep  673;  Greely  r.  Currier,  39  Me.  516. 

harmless  the  officer  in   replevying  the  A  replevin  bond,  from  a  person  not 

same.     L4ingdoc  v.    Parkinson,   2   111.  the  plaintiff,  with   one  surety,  is  not 

App.  136.  such  a  bond  **  from  the  plaintiff  or  froDk 

It  is  no  objection  to  the  validity  of  a  some  one  in  his  behalf,  with  sufficient, 

replevin  bond,  that  it  is  conditioned  to  sureties,"  as  is  required  by  the  Mass- 

indemnify     the    sheriff.    Lambden    r.  <ic>(«j<r//j  Rev.  Stats.,  ch.  113  ^  29;  and 

Conowav,   5    Harr.  (Del.)   i;  Whitte-  if  objection  is  made  at  the  return  tern^ 

more  t'- Jones,  5  N.  H.  362.  the  action  of    replevin   must  be  dis- 

W here  the  condition  of  the  bond  was,  missed.     Chaflin  v.  Thayer.   13  Gray 

to  prosecute  to  effect  before  A  B,  jus-  (Mass.)  459.    See  Smith  r.  Fisher,  1^ 

tice  of  the  peace,  and   the  justice  had  R.  1. 624. 

not  fipal  jurisdiction,  it  was  held,  that  Kalne. — If  the  name  of  the  plaintiff" 

the  bond  sufficiently  complied  with  the  in  a  replevin  suit  be  put  upon  the  bondL 

statute  which   requires  a  condition  to  by  one  having  no  authority  lor  that 

prosecute  to  effect  generally.   Persse  v,  purpose  from  the  plaintiff,  it  is  not  suclk 

Watrous,  30  Conn.  139.  a  bond  as  the  statute  requires,  althouglk 

The  delivery  of  a   replevin  bond   to  signed   by    two  sureties.      Garlin    tv 

the  officer  who  serves  the  writ,  is  a  suf-  Strickland,  27  Me.  443. 

ficient  delivery  thereof  to- the  defend-  Conneoticut. — In  Connecticut  one  wx" 

ant,  even  if  the  officer  neglects  to  make  rety  is  sufficient.    Gen.  Stats,  of  Con*- 

due  return  of  it  with  the  writ  into  court,  necticut^  ^  1326. 

Smith  V.  Whiting,  97  Mass.  316.  Vennont. — In  Vermont  one  surety  in 

A  replevin  bond  for  costs  only,  is  no  addition  to  the  plaintiff  is  sufficient., 

compliance  with  the  statute.    Creamer  Bent  v.  Bent,  43  Vt.  42.     See  De  Bow 

V.  Ford,  I  Heisk.  (Tenn.)  307.  v.  Applegate,  3  McCord  (S.  Car.)  44. 

Montana  Civil  Code,  ^  157,  requires  Nebraska. — The  bqnd  must  be  exe- 

an  undertaking  in  replevin   to  be  con-  cuted  by  one  or  more  sufficient  sureties^ 

ditioned '' for  the  prosecution  of  the  ac-  residents  of  the  county  in  which  the 

tion  without  delay   and   with  effect.''  action    is   pending.    State  zK  Wait,  2^ 

An  undertaking  which  provided  **  for  Neb.  166. 

the  prosecution  of  the  action,"  omitting  A  replevin  bond  taken  according  to 

the  words  "without  delay  and  with  ef-  the  repealed  statute  of  Massachusetts 

feet,*'  was  held   sufficient.    Parrott  v.  of  1789.  ch.  76,  with  one  surety  only,  is. 

Scott  (Mont.),  12  Pac.  Rep.  763.  not   void.    Simonds  v.  Parker,  i   Met. 

Warrant  to  Confess  Judgment. — The  (Mass.)   508.     See    also    Bigelow    tv 

sheriff  may  take  a  replevin  bond  con-  Comegys,  5  Ohio  St.  256. 

taintng  a  warrant  to  confess  judgment.  One  Surety  is  sufficient  in  Minnesota^ 

if    the    same    is    voluntarily    offered.  Stats,  of  J/fifM<?5<>/a,  1891,  §  4971.    And 

Clark  V,  Morss  (Pa.  i89i),2i  Atl.  Rep.  in    Kansas^  Stats,  of  Kansasy  1889,  ^ 

802.  4261. 

The  omission  from  a  replevin  bond.  It  is  not  necessary  that  the  plaintiff' 

which  contains  all  the  other  statutory  in  replevin  should  sign  the  bond  or  that 

provisions,  of  the  provision  "  to  return  it  was  given  in  his  behalf,  under  J/nfjvr 

the  property  to  the  defendant,  in  case  Rev.  Stats.,  ch.  130,  in  order  that  the 

judgment  for  a  return  of  such  property  replevin  bond  should  be  considered  a 

IS    rendered    against    him"    does    not  statute  bond.     Howe   v,   Handley,  28: 

render  the  bond  voidable  by  the  parties  Me.  241.    See  also  Cooper  v.  Brown,  7 

signing  it.     Hicklin  v,  Nebraska  City  Dana  (Ky.)  333. 

Bank,  8  Neb.  463.  It  is  no  ground  for  dismissing  an  ac- 

Delaware.— The  condition  of  the  re-  tion  of  replevin,  that  in  the  replevii» 

plevin  bond,  in    cases  of  distress  for  bond  taken  by  the  officer  serving  the* 

1133 


Bt^«TiB  BMd.                         REPLE  VI N.  ] 

into  court  cannot  be  substituted  for  the  sureties.^  Though  the 
bond  may  not  comply  with  every  statutory  formality,  it  may  still 
be  good  as  a  common  law  bond.^  When  no  bond  or  an  insuffi- 
cient one  is  given,  the  action  will  be  dismissed  upon  motion  made 
at  the  proper  stage  of  the  cause,'  unless  the  defendant  offers  to 

writ,  the  sureties  are  descrilied  as  part-  One  of  several  defendants  in  an  ex- 

ners,   and  sign   and  seal  the  same  in  ecution  may  replevy  property  levied 

their    partnership    names.    Judson  v,  on,  although   his   codefendants  do  not 

Adams;  8  Cush.  (Mass.)  556.  unite  with  him  in  executing  the  forth - 

If  the  bond  is  signed  by  the  surety  '  coming  bond.    Sheppard  t'.  MeUoy,  12 

his  name  need  not  appear  in  the  bond,  Ala.  561. 

provided   it    is    in    the   third    person  Michigan. — A  replevin   bond   signed 

plural.    Clarke  v.  Bell,  2  Litt.  (Ky.)  only  by  sureties   is  sufficient,  under  a 

164;    Affeld  V.   People,   is  111.  App.  statute  allowing  it  to    be  signed  br 

502.  some  one  in  behalf  of   the   principal. 

The  sureties  on  a  bond,  in  replevin  CahilPs  Appeal,  48  Mich.  616. 

before  a  justice,  failed   to   jostifpr  as  1.  Cummings  v,  Gann,  52    Pa.  St 

required     by     How.     St.     Michigan^  484. 

4  6856.  Such  failure  was  held  not  juris-  New  Jenwy. — The  statutes  of  New 

dictional,  and  to  be  waived  unless  ob-  Jersey  allow  a  deposit  in  lieu  of  bond, 

jected    to.     Hatch    v.    Christmas,    68  New   Jersey   Laws,    1890,  C.  ^302,  p. 

Mich.  84.  494. 

A   party    who    makes   himself   the  a.  Tuck  v,  Moses,  54  Me.  115;  Clag- 

principal  in  a  replevin  bond,  although  gett  v,  Richards,  45  N.  H.  360;  Persse 

not  the   plaintiff  in  the  suit,  will   be  v,   Watrous,  30  Conn.  139;  Nunn  v. 

liable     to      have     judgment    entered  Goodlett,  10  Ark.  89;   Mitchell  v.  In- 

against  him  as  principal.    A   stranger  gram,  38  Ala.  395;  Branch  v.   Branch, 

taking  the  property  out  of  the  hands  6  Fla.  314 ;  Russell  v,  Locke,  57  Ala. 

of  the  sheriff  by  an  action   for  the  de-  420. 

livery  of  personal   property,  will  be  Though  a  replevin  bond  which  does 

liable,  if  he  fail  to  show  title  for  the  not  conform  to  the  statute  may  be  good 

whole   value    of  the    property    taken  at  common   law,  yet  the  defendant  in 

out.     Frei  v.  Vogel,  40  Mo.  149.  replevin  is  entitled,  if  he  require  it  in 

Mew  York — The  defendant  may  ex-  season,  to  a  bond  such  as  is  prescribed 

cept    to  the   sureties  offered   by    the  bv  statute.    Claflin  v.  Thayer,  13  Gray 

plaintiff,  within  three  days  after  the  (Mass.)  459. 

chattel  is  replevied  and  a  copy  of  the  8.  Bennett  r.    Allen,    30    Vt.   684; 

affidavit,   requisition,  and  undertaking  Tripp  v.  Howe,  45  Vt.  523;  Clark  v, 

is  served.    A^^w  7*<?ri  Code  Civ.  Proc,  Connecticut  River   R.    Co.,    6    Gray 

^  1703.     See  also  Pardee  v,  Buell,   2  (Mass.)  363;  Cady  i*.  Egleston,  11  Mass. 

Hill  (N.  Y.)  357.  282;    Parker    v.    Hall,    55    Me.    362; 

A  replevin  bond  signed  by  the  sure-  Greely  r.  Currier,  39  Me.  516. 

ties  onlv  is  sufficient.     Philippi  Chris-  The  objection  that  a  replevin  bond 

tian     Church   r.   Harbaugh,  64    Ind.  is  not  for  double  the  value  of  the  prop- 

240.  erty    replevied    must    be    pleaded  in 

MlBSOiirl. — A  bond  in  replevin  need  abatement,  or  it  cannot  defeat  the  ac- 

not  be  executed  by  or  in  the  name   of  tion;  even  though  the  defendant  first 

the  plaintiff,  but  may  be  given  by  a  learned  the  fact  from  evidence  elicited 

third  person  in  his  behalf.    South  Mo.  at  the  trial.     Douglass  r.  Gardner,  63 

Land  Co.  xk  Jeffries,  40  Mo.  App.  360.  Me.    462.    See  also  Spencer   t'.  Dick- 

Signlag  Approved   Bond. — A    surety  erson,   15  Ind.  368;  Tripp  v.  Howe,  45 

who  signs  a  bond  after  it  has  been  ap-  Vt.  523. 

proved  by  the  sheriff  does  so  without  The  return  term  of  the  action  of  re- 
consideration. Anderson  x\  Bellen-  plevin  is  the  proper  time  to  make  this 
ger,  87  Ala.  334.  motion.    Clark  v.  Connecticut   River 

It  is   no  error  to  permit  a  new  re-  R.  Co.,  6  Gray   (Mass.)  36^;  Simonds 

plevin  bond  to  be  executed,   in  order  r.  Parker,  i  Met.  (Mass.)  508;  Wolcott 

to  release  a  surety   on  the  first  bond,  v.  Mead,  12  Met.  (Mass.)  516;   Claflin 

whom  it  is  desired  to  use  as  a  witness,  v,  Thayer,  15  Gray  (Mass.)  459. 

Patterson  v.  Fowler,  22  Ark.  396.  ^  When  a  replevin  bond  is  conditioned 
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amcnd.^  Replevin  cannot  be  prosecuted  in  forma  pauperis?' 
The  name  of  the  defendant  must  appear  in  the  replevin  bond,' 
but  the  property  need  not  be  described  therein.*     There  should 

be  a  description  of  the  action.'^  The  obligors  in  the  bond  will  not 
be  allowed  to  impeach  it  in  bar  of  recovery.®     The  bond  must  be 

only  for  a  return  of  a  part  of  the  prop-  letts,  i  Barb.  (N.   Y.)  ao;    Whaling  v. 

ert/,  the  suit  should  be  dismissed  onlj  ShaUs,  ao  Wend.    (N.  Y.)    673.     See 

as  to  that  part  for   which   no  bond  is  Lynch  v.  Bruce,  2  Dougl.  (Mich.)    123. 

given.     Eastman    v.    Barnes,   58    Vt.  2.  Horton  v.  Vowel,  4  Heisk.  (Tenn.) 

329.  622. 

A  motion  to  dismiss  an  action  of  re-  But  if  bond  be  given  for  double  the 

plevin  will   be  overruled     upon    the  value  of  the  property  and  the  costs  ac- 

iiling  by  the  plaintiff  of    a  sufficient  cumulate  to  a  larger  amount,  on  a  rule 

bond.     Dowell  v.  Richardson,  10  Ind.  for  further  security,  the  plaintiiT  may 

573.  take    the    pauper's   oath.     Morton    v. 

The  fact  that  a  replevin  bond  does  Vowel,  4  Heisk.  (Tenn.)  622. 
not  correctly  state  the  date  of  the  writ  8.  Arter  v.  People,  54  111.  228;  Mat- 
is    not    ground    for   dismissing  a  re-  thews  v.  Storms,  72   111.  3x6;  Titus  v. 
plevin  suit.    Graves  %\  Shoefelt,  60  111.  Berry,  73  Me.  127. 
462.  In  Green  v.  Walker,  37  Me.  25,  a  rc- 

Form  of  Motton. — A  motion  to  dis-  plevin  bond  was  held  good,  though  by 
miss  an  action  of  replevin,  for  want  of  clerical  error  the  name  of  the  plaintiff 
a  sufficient  bond,  sufficiently  states  the  had  been  inserted  where  that  of  the  de- 
cause  of  the  motion,  by  alleging  that  fendant  should  have  been, 
the  officer  did  not  before  the  service  of  A  bill  in  chancery  to  reform  a  re- 
the  writ  **  take  from  the  plaintiff  or  plevin  bond  on  the  ground  of  the  omis- 
some  one  on  his  behalf  a  bond  to  the  sion  to  insert  the  name  of  the  defendant 
defendant  with  sufficient  sureties,"  in  the  body  of  the  instrument,  which 
etc.,  enumerating  all  the  requisites  of  contains  no  distinct  allegation  that  it 
the  statute.  Claflint;.  Thayer,  13  Gray  was  the  intention  to  fill  the  blank  in  the 
(Mass.)  459.  bond  with  the  name  of  the  defendant, 

The  filing  of  an  affidavit  of   merits  and  that  the  omission  to  do  so  was  the 

simultaneously  with  a  motion  to  dis-  result  of  mutual  mistake,  is  not  suffi- 

miss  is  not  a  waiver  of  that  motion,  cient  to  warrant  the  interposition  of  a 

Clafiin    V,    Thayer,  13    Gray  (Mass.)  court  of  chancery .  Arter  v.  Cairo,  etc., 

459.  Co.,  72  111.  434. 

A  justice  of  the  peace  issued  a  writ  ll«w  Hampalilre.  —  In  New  Hamf' 
of  replevin  before  any  bond  had  been  skire^  a  replevin  bond  is  to  be  taken  in 
filed  by  the  plaintiff,  and  approved  it  the  name  of  the  sheriff.  Whittemore 
next  day  under  a  misapprehension  as  v,  Jones,  5N.  H.362. 
to  a  surety's  qualifications.  Held^  that  4.  Branch  v.  Branch,  6  Fla.  314. 
Michigan  Comp.  L.,  ^  5294,  would  not  6.  The  condition  of  a  bond  which  de- 
prevent  the  defendant  from  excepting  scribed  the  action  of  replevin  as  one 
to  the  sureties.  Johnson  v.  Stilson,  42  "to  be  heard  and  tried  before  William 
Mich.  541.  M.  Richardson,  Esq.,  at  Gilford,  in  our 

Bxceptlona  to  Suratlea — New  Tork, —  said  county  of  Strafford,  on  the   third 

When    the  insufficiency  of  the  bond  Tuesday  of  August  next,*'  was  held   to 

consists  of  unsatisfactory  sureties,  the  describe    the  action  sufficiently,  Wm. 

exception  to  them  must  be  taken  by  no-  M.  Richardson  being  at  that  time  chief 

tice    served  upon    the    sheriff.      New  justice  of  the  superior  court  of  judica- 

Tork   Code  Civ.  Proc,    ^  1703.     See  ture.    Chadwick   v.   Badger,  9   N.  H. 

Cuslick  V.   Cohen,   3   Den.    (N.    Y.)  450. 

267.  A  replevin   bond   is  not  avoided  by 

1.  Smith  V.   Howard,   23   Ark.  203;  its  erroneous  description  of  the  court  ir 

Hawley  v.  Bates,   19  Wend.    (N.  Y.)  which  the  action  is  pending.    Fuller  v. 

632.    See  also  De  Reguie  v.   Lewis,   3  Wright,  ^9  Ind.  333. 

Robt.  (N.  Y.)  708.  6.  Claggett  v.  Richards,  45    N.  H. 

Where  the  replevin  bond   originally  360;  Jennison  7'.  Hal  re,  29  Mich.  207; 

fiven  is  defective,  a  new  bond   may  be  Roman  v,  Stratton,  2  Bibb  (Ky.)  199; 

led  nunc  pro  tunc,    Newland  v.  Wil-  Williamson  v.  LiOgan,  i  B.  Mon.  (Ky.^ 
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delivered  to  the  sheriff,^  and  he  is  responsible  for  the  sufficiency 
and  solvency  of  the  sureties,^  and  when  the  bond  is  insufficient, 
the  defendant  may  have  an  action  of  trespass  against  him,'  or  an 
action  of  debt  on  his  official  bond.^  It  has  been  held  in  some  States 
that  the  plaintiff,  by  giving  bond,  acquires  a  title  to  the  property 
in  dispute  which  he  may  dispose  of  before  the  decision  in  the  re- 
plevin action.^     But  this  doctrine  is  held  erroneous  by  the  weight 

237;  Morse  7'.  Hodsdon,  5  Mass.  314;  the  bond  was  given.    Lord  v,  Bicknell, 

Siinonds  7^  Parker,  i  Met.  (Mass.)  508;  35  Me.  53. 

Nunn  7'.  Goodlett,  10  Ark.  89;  Treman  The  court  will  denj  a  motion  to  In- 

V.  Morris,  9  111.  App.  237;  Hartlep  7'.  crease  the  penalty  of  a  replevin  bond; 

Cole,  120  Ind.  247;  Nichols  v.  Stand-  it  is  a  matter  of  discretion  with  the 

ish,  48  Conn.  321.    See  Fahnestock  v,  officer,  under  the  statute.     Bulmer  r. 

GUham,  77  111.  637;  Martin  v.  Gilbert,  Jenkins,  3  How.  Pr.  (N.  Y.)  11.    See 

119  N.  Y.  298;  Auerbach  t'.  Marks,  10  De  Regnie  v.  Lewis,  3  Robt.  (N.  Y.) 
DalT(N.  Y.)  171.  708. 

The  defendant  in  an  action  on  the  8.  Parker  v.  Hall,  55  Me.  362 ; 
replevin  bond  cannot  set  up  as  a  de-  O'Grady  v,  Ke/es,  i  Allen  (Mass.) 
fense,  the  fact  that  the  penalty  named  284;  Gibbs  xk  6u11,  18  Johns.  (N.  Y.) 
in  the  replevin  bond  is  less  than  double  435;  Whitney  t^  Jenkinson,  3  Wis.  407. 
the  value  of  the  property,  especially  See  Harris  v,  Harrison,  40  Ark.  50. 
where  the  writ  of  replevin  had  been  In  such  action  the  measure  of  dam- 
issued,  and  possession  of  the  property  ages  is  the  value  of  the  goods  at  the 
obtained  upon  it.  Trueblood  v,  Knox,  time  of  the  taking,  with  interest,  and 
73  Ind.  310;  Carver  v.  Carver,  77  Ind.  the  costs  up  to  the  time  when,  by  tak- 
498.  ing  advantage  of    the  defect  in   the 

1.  New  York  Code  Civ.  Proc,  ^  1694;  bond,  the  defendant  in  replevin  might 
Smith  XK  Whiting,  97  Mass.  316.  See  have  procured  a  dismissal  of  the 
Morris  v.  Van  Voast,  19  Wend.  (N.  action.  O'Grady  t*.  Keyes,  z  Allen 
Y.)  283;    Bofil  V,  Russ,  3  Strobh.  (S.  (Mass.)  284. 

Car.)98.  The  omission  to  take  advantage  of  a 

2.  Armstrong  v.  Burrell,  12  Wend,  defect  in  the  bond,  at  the  proper  time, 
(N.  Y.)  302;  Bulmer  v.  Jenkins,  3  does  not  affect  the  defendants  right  of 
How.  Pr.  (N.  Y.)  10;  Robinson  v,  action  against  the  officer.  O'Grady  7-. 
People,  8   111.   App.    279;    People  v.  Keyes,  i  Allen  (Mass  )  284. 

Core,  85  111.  248 ;  Kimball  v.  True.  34  A   judgment   for    damages    against 

Me.  84;  Hall  v.  Monroe,  73  Me.  123.  the  officer  in  a  replevin  suit  is  no  bar 

Hew  York. — In  New  York^  a  sheriff  to  an  action  on  the  indemnifying  bond, 
is  liable  only  when  the  defendant  in  McAllister  v,  Cloqton,  60  Miss.  207. 
replevin  has  excepted  to  the  suffici-  4.  People  v  Core,  85  III.  248;  Rob- 
ency  of  the  sureties,  and  they,  or  new  inson  v.  People,  8  111.  App.  279;  Kim- 
sureties,  have  failed  to  justify.  Wes-  ball  v.  True,  34  Me.  84;  Wilkins  r. 
tervelt  r.  Bell,  19  Wend.  fN.'Y.)  531;  Dingley,  29  Me.  73;  Murdock  v.  Will, 
Bliss'  New  York  Ann.  Code^  §  1703.  1  Dall.  (U.  S.)  341. 

The  bond    in  replevin  proceedings  The  value  of  the  distress,  at  the  time 

in  district  courts  must  be  approved  by  of  the  replevin,  and  not  the  amount  of 

the    justice  and  not  by  the  marshal,  the  rent  due,  is  the  proper  measure  of 

Grotz  V.  Hussey,  61  How.  Pr.  (N.  Y.)  damages-  in  an  action  against  a  sheriff 

448.  for  failure  to  take  sufficient  bond  in  the 

A  sheriff  who  turns  over  the  prop-  action  of  replevin.     Murdock  v.  Will. 

erty  to  the  plaintiffs  upon  delivery  of  i  Dall.  (U.  S.)  341. 

the  bond  to  him,  thereby  accepts  and  In  an  action  against  a  sheriff,  under 

approves  the  bond.     Hartlep  w.  Cole,  §  4  of  the  replevin  act  of  New  Yorky 

120  Ind.  247.  for  taking  insufficient    security,    it    is 
Where  one  of  two  sureties  was  suffi-  necessary  to  aver  the  issuing  of  a  writ 

cient  where  the  bond  was    executed  de  reiorno  hahendo^  and   a  return   of 

and  is  not  proved  to  have  become  in-  elongnia.     Knapp  v.  Colbum,  4  Wend, 

sufficient  since,  the  officer  is  not  liable,  (N.  Y.)  619. 

though  the  other  was  insufficient  when  6.  PtnniylTaiilA. — Stewart    v.   Wolf 
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of  authority,  and  the  title  is  considered  to  be  in  abeyance  until 
the  decision  of  the  replevin  action,  the  bond  merely  giving  the 
right  to  the  party  making  it  to  keep  the  property  until  judgment.* 
2.  Breach  of  Condition. — The  several  conditions  of  a  replevin 
bond  are  distinct  and  separate,  and  an  action  lies  upon  the 
breach  of  any  one  of  them.*     Therefore,  evidence  of  the  breach 

(Pa.   1886),  7  Atl.  Rep.  165;   Fisher   x\  be  added."    This  statement  of  the  law 

Whoollery,  25   Pa.  St.  197.     See  Mor-  was  followed  in  Lugenbeal  v.  Lemert, 

ris  on  Replevin  248.  42  Ohio  St.  i . 

Oliio  — In  the  case  of  Jennings  v.  Sect'on7of  the  OA/'o  Stat,  relating  to  re- 
Johnson,  17  Ohio  154;  49  Am.  Dec.  451,  plevin  is  as  follows:  '*That  in  all  cases 
the  court  hy  Read,  J.,  said  :  '*  The  upon  issue  joined  where  the  jury  shall 
bond  takes  the  place  of  the  property  to  find  for  the  defendant,  they  shall  also 
the  extent  of  the  interest  of  the  defend-  find  whether  the  defendant  had  the 
ant."  While  it  is  true  that  the  bond  right  of  property  in  the  goods  and 
required  by  the  Ohio  statutes  is  diverse  chattels,  or  the  right  of  possession  only 
in  form  from  that  of  most  of  the  other  at  the  commencement  of  suit ;  and  if 
States,  being  conditioned  to  **  pay  all  they  shall  find  either  in  his  favor  they 
costs  and  damages  that  may  be  awarded  shall  assess  such  damages  as  they  may 
against "  the  party  giving  it,  vet  it  is  think  right  and  proper  for  the  defend- 
submitted  upon  examination  of  the  facts  ant,  for  which,  with  costs  of  suit,  judg- 
of  this  and  other  cases  that  the  broad  ment  shall  be  rendered  by  the  court." 
statement  of  the  law  as  made  in  this  Williams  v.  West,  2  Ohio  St.  83. 
case  cannot  be  held  applicable  to  all  Under  this  statute  it  is  hard  to  see  by 
states  of  facts.  In  this  case  the  prop-  what  means  a  defendant  can  be  pro- 
erty,  an  undivided  half  of  a  schooner,  tected  from  the  unjust  claim  of  a  party 
had  been  levied  on  by  the  sherifi*  by  desiring  to  obtain  possession  of  the 
▼irtue  of  an  execution,  and  had  been  property  to  which  he  has  not  even 
replevied  from  him  by   a  third  party  color  of  title. 

claiming  to  own  the  goods.    Judgment  1.  Haas  a  cbu  setts. — Lockwood  v. 

was  rendered  in  favor  of  the  defendant  Perry,  9  Met.  (Mass.)  440;  White  v. 

for  the  amount  due  on   the  execution  Dolliver,  113  Mass.  400;  18  Am.  Rep. 

and  on   writ  of  error,   prosecuted  by  502.    See,  however,  Swift  r.   Barnes, 

the  defendant  on   the  ground  that  the  i6Pick.  (Mass.)  194;  Gordon  v.  Jenney, 

judgment  should  have  been  in  his  favor  16  Mass.  465. 

for  the  full  value  of  the  property,  the  Ka]i8a8.^Kayser  v.  Bauer,  5   Kan. 

court  made  use  of  the  language  quoted  202 ;    Turner  v.  Reese    22  Kan.  319; 

above  with  the  additional  words  :  "But  Mc Kinney  v,  Purcell,  28  Kan.  446. 

the  judgment  debtor  is  no  party  to  the  Vermont. — Farnham  v.  Chapman,  60 

replevin  suit — and  wc  leave  him  to  pros-  Vt.  338. 

ecute  such  remedies  as  he  may    have  California. —  Hunt  v,  Robinson,  11 

against    any  person    who   wrongfully  Cal.  262. 

obtains  possession  of  the  property,"  2.  Fisse  v.  Kalzentine.  93  Ind.  490; 
thus  applying  the  doctrine  to  those  Brown  r.  Parker,  5  Blackf.  (Ind.)  291 ; 
cases  where  the  defendant  has  only  a  Thomas  T^  Irwin,  90  Ind.  557;  Langdoc 
special  property.  This  case  was  fol-  v,  Parkinson,  2  111.  App.  136;  Hum- 
lowed  in  Williams  v.  West,  2  Ohio  St.  phrey  x\  Taggart,  38  III.  228;  Vinyard 
82,  and  the  principle  applied  to  a  suit  v,  Barnes,  124  111.  346;  Imel  r.  Van 
in  which  the  defendant  was  the  general  Deren.  8  Colo.  90 ;  Sopris  r.  Lilley,  2 
owner  of  the  replevied  property.  See  Colo.  496;  Balsley  v,  Hoffman,  13  Pa. 
also  Smith  xk  McGregor,  10  Ohio  St.  St.  603;  LK>mme  v.  Sweeny,  i  Mont. 
461;  Crittenden  t>.  Lingle,  14  Ohio  St.  584;  Perrean  v.  Bevan,  5  B.  &  C.  284; 
182;  84  Am.  Dec.  370.  11   E.  C.  L.  230;  Pettygrove  v,  Hoyt, 

In  the  case  of  Smith  v.  McGregor,  11  Me.  66;  Doogan  v.  Tyson,  6  Gill  %L 

10  Ohio  St.  461,  the  court  by  Peck,  J.,  J.  (Md.)  453. 

said :  **But  where  .  .  .  the  plaintiiT  A  judgment  for  the  value  of  prop- 
only  claims  a  special  interest  therein,  erty  taken  in  replevin  instead  of  one 
the  words  not  exceeding  the  title  or  for  its  return,  which  was  the  proper 
interest  claimed  by  the  plaintiiT  in  re-  judgment,  does  not  change  the  liabil- 
plevin  or  other  equivalent  words  should  ity  of  a  surety  in  an  action  on  the 
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of  one  condition  cannot  be  held  sufficient  proof  of  the  breach 
of  all.* 

a.  What  Constitutes. — The  condition  that  a  party  shall 
prosecute    his    suit    with    effect    is    broken    when    judgment 

passes  against   him,^  or  when  the    plaintiff   dismisses  his    ac- 

replevin  bond.  Mason  t;.  Richards,  I3  securitj  are  liable  upon  a  replevin  bond 
Iowa  73.  conditioned  to  prosecute  with  effect. 
In  a  suit  on  a  replevin  bond  for  the  Roman  v.  Stratton,  2  Bibb  (Ky.)  199. 
delivery  of  the  property  "in  case  the  Where  a  writ  of  replevin  after  serv- 
return  thereof  shall  be  awarded,"  the  ice,  is  not  returned  to  court  through 
breach  assigned  must  be  as  broad  as  the  negligence  either  of  the  plaintiff 
the  condition  of  the  bond,  to  allege  a  or  the  ofHcer  employed  by  him,  it  is  a 
failure  to  deliver  merely.  Held,  bad  failure  to  prosecute  to  effect  within  the 
on  demurrer.  Colorado  Springs  Co.  meaning  of  that  term  in  the  condition 
V,  Hopkins,  5  Colo.  206.  of  the  replevin  bond.  AUen  v.  Wood- 
Failure  to  return  the  property  in  ac-  ford«  36  Conn.  143. 
cordance  with  the  judgment  of  the  Where  the  plaintiff  in  replevin  has 
court  is  a  breach  of  the  replevin  bond,  obtained  possession  of  the  property 
Schweer  v.  Schwabacher,  17  111.  under  his  writ  neither  his  sureties  nor 
App.  78.  himself  can  be  permitted  to  allege  as  t 

1.  Vinyard  v,  Barnes,  124  111.  346.  defense  to  an  action  on  the  replevin 

2.  Gould  XK  Warner,  3  Wend.  (N.  bond  that  no  writ  of  summons  bad 
Y.)  54;  Elliott  V,  Black,  45  Mo.  372;  been  issued,  and,  consequently,  no  suit 
Brown  v,  Parker,  c  Blackf.  (Ind.)  291 ;  was  pending  at  the  time  the  bond  was 
Boom  V,  St.  Paul  Foundry,  etc.,  Co.,  made.    Sammons  v.  Newman,  37  Ind. 

? 3  Minn.  25^;    Wheat  v.  Cfatterlin,  23  508. 

nd.  85 ;    Potter  v.  James,  7  R.  I.  312 ;  The  plaintiff,  by  process  issued  by  a 

Lindsay  v.  Blood,  2  Mass.  5x8;  Ran-  justice  of  the  peace,  replevied  property 

kin  V.  Kinsey,  7  111.  App.  2x5;    Hovey  in    the   possession  of  the  defendant, 

T'.  Coy,  17  Me.  266.    See  also  Gibbs  v.  giving  the  bond  prescribed  by  statute 

Bartlett,  2  W.  ft  S.  ( Pa.)  39 ;  Tibbal  v,  for  the  prosecution  of  the  action,  return 

Cahoon,  10  Watts  (Pa.)  232;  Hogg  v.  of  the  property,  etc.     Upon  the  return 

Green,  x7  Kan.  326.  day  of  the  process,  the  parties  were 

An  action  on  a  replevin  bond,  based  present  at  the  office  of  the  justice,  but 

upon  a  lawful  judgment,   cannot  be  the  justice  was  absent  and  the  suit  was 

defeated  on  the  ground  that  the  judg-  no  further  prosecuted.     In  an  action 

ment  was  entered  by  consent     Estey  upon  the  replevin  bond,  it  was  held 

V.  Harmon,  40  Mich.  645.  that  the  suit  was  prosecuted  as  far  as 

If  the  plaintiff  takes  a  non-suit  in  an  the  plaintiff  therein  was  able  to  pros- 
action  of  replevin,  this  constitutes  a  ecute,  and  the  abatement  of  the  suit 
breach  of  a  condition  in  the  replevin  by  reason  of  the  absence  of  the  justice 
bond  to  prosecute  with  effect  Berg-  was  not  a  breach  of  the  condition  in 
hoff  7*.  Heckwolf,  26  Mo.  51  x.  the  undertaking  to  prosecute.     Pierce 

Where  property  was  taken  for  rent  v,  Hardee,  i  Thomp.  &C.  (N.  Y.)  557. 
in  arrear  and  the  tenant  replevied  the  Where,  in  consequence  of  the  re- 
property,  giving  the  usual  bond,  the  moval  of  a  justice  from  the  township, 
landlord  took  no  further  proceedings  a  replevin  suit  commenced  before  him, 
in  the  replevin  action,  but  commenced  abated  after  the  property  had  been 
an  action  by  summons  and  complaint  taken  upon  the  writ  by  the  officer,  a 
against  the  tenant,  and  recovered  judgment  upon  the  replevin  bond  on 
judgment  against  him.  Hfld^  that  an  special  findings  is  not  warranted  in  the 
action  could  not  be  maintained  against  absence  of  any  finding  that  the  prop* 
the  sureties  on  the  replevin  bond  for  erty  had  ever  been  delivered  to  the 
the  amount  of  this  judgment,  as  it  was  plaintiff  in  replevin,  or  was  detained 
not  recovered  in  the  proceeding  in  by  him  after  the  abatement  of  the 
which  the  undertaking  was  given,  suit  Kidder  v.  Merryhew,  32  Mich. 
Cheatham  v,  Morrison,  31  S  Car.  3:6.  470. 

If  a  writ  of  replevin  is  improvidently  The  transfer  of  a  replevin  suit  to 

issued  and  is  afterwards  quashed  with-  some  court  other  than  that  in  which  it 

out    reason,    the    plaintiff    and    his  was    commenced    by    virtue    of  the 
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tion.^  Such  a  condition,  however,  is  saved  by  prosecutii^  the  action 
until  the  writ  is  abated  by  the  death  of  the  defendant.*     la  order 

to  make  the  sureties  in  a  replevin  bond  liable  for  a  failure  to  return 
the  property,  there  must  have  been  judgment  for  a  return  upon 
the  verdict.^     But  it  is  not  necessary  to  aver  in  the  declaration 

statute,  does  not  discharge  the  sureties  Compare     Sherry     r.     Foresman,    6 

on    the    replevin    bond.     Reusch    v,  Blackf.  (Ind.)  56;  Caff rey  r.  Dudgeon, 

Demass,  34  Mich.  95.  See  Rigg  t^.  Par-  38  Ind.  512;  10  Am.  Rep.   ij6.    It  is 

sons,  39  W.  Va.  523.  also  a  breach  when  the  action  is  dis- 

The  plaintiff  in  replevin  removed  missed  on  the  defendant's  motion  for 
the  case  from  a  State  to  the  Federal  a  defect  in  the  writ.  Waddell  v.  Brad- 
court.    The  defendants  in  the  action,  war*  S4  Ind.  5;^7. 

proceeded  in  the  State  court  not  with-  The  plaintiff  may  dismiss  the  action 
standing  the  removal,  and  obtained  with  the  consent  o!  the  defendant,  but 
judgment,  and  brought  an  action  in  such  consent  when  given  does 
the  State  court  on  the  replevin  bond  not  waive  the  defendant's  right  to 
against  the  plaintiff  and  his  sureties,  maintain  an  action  on  the  replevin 
It  was  held  that  the  plaintiff  having  bond.  Hall  r.  Smith,  10  Iowa  45. 
obtained  judgment  in  the  United  States  A  replevin  suit  the  condition  of 
circuit  court,  that  court  could  upon  a  which  is  that  the  plaintiff  shall  prose- 
bill  filed  for  that  purpose,  enjoin  the  cute  his  replevin  suit  to  effect  or  re- 
defendants  from  proceeding  in  the  turn  the  goods,  is  broken  bjr  the  with- 
action  at  law  brought  by  them  on  the  drawal  of  the  writ  of  replevin  from  the 
replevin  bond  in  the  State  court,  bands  of  the  officer  by  the  plaintiff  be- 
Dietzsch  v.  Huidekoper,  103  U.  S.  494.  lore  the  return  day,  and  the  discontin- 

It  is  the  duty  of  the  obligor  in  a  re-  uance  of  the  suit.    Persse  v,  Watrous, 

plevin  bond  to  take  active  measures  to  30  Conn.  139. 

surrender  the  property,  and  it  is  no  When   the  plaintiff  does  not  enter 

defense  to  an  action  on  the  replevin  his  suit,  an  action  lies  on  the    bond, 

bond  that  the  officer  failed  to  find  and  without  obtaining  judgment  for  a  re- 

seize  the  property.    Jennison  v.  Haire,  turn.    Gardiner  v.  McDermott,  12  R. 

39  Mich.  207.  I.  3o6b 

Where,   in    an    action  of  replevin,  a.  Badlam  v.  Tucker,  i  Pick.  (Mass.) 

judgment  was  given  in  favor  of  the  de-  84;  Burkle  v,  Liuce,  i  N.  Y.  i^. 

fendant  for  costs,  but  not  for  a  return  -      S.  Thomas    v.  Irwin,  qo   Ind.    557; 

of  the  property,    and   execution   was  Foster  ?'.  Bringham,  99  Ind.  505;  Vin- 

issued  against  the  plaintiff  in  replevin,  yard  v.  Barnes,  124  111.  346;  Ladd   r. 

and  he  was  arrested  thereon  and  com-  Prentice,  14  Conn.  109;  Clary  r.  Rol- 

mitted  to    prison,    and  was  released  land,  24  Cal.  148;  Chambers  v.  Waters, 

therefrom  by  taking  the  poor  debtor's  7  Cal.  390;   Mitchum   r.   Stanton,  ^9 

oath,   the  replevin   bond   is   forfeited  Cal.  .^2;  Cowden  v.  Pease,  10  Wend, 

thereby,  and  on  judgment  for  the  pen-  (N.  Y.)  333;  Davis  v,  Harding,  3  Al- 

alty,    execution    is    to    issue  for    the  len    (Mass.)  302;  Clark  v.  Norton,  6 

amount  of  the  costs  and  interest.  Ho-  Minn.  412.    See  Ernst  v.  Hogue,  86 

vey  V,  Coy,  17  Me.  266.  Ala.  502. 

1.  Wiseman  v,  Lynn,  39  Ind.  2^0;  If,    in   an  action  .of   replevin  com- 

Boom  V.  St.  Paul  I^oundry,  etc.,  Co.,  menced  in  a  justice's  court,  the  liabili- 

33  Minn.  253 ;  Parrott  v.  Scott,  6  Mont,  ty  upon  the  undertaking  is  limited  to  a 

340;  Schweer  7\  Schwabacher,  17  111.  judgment  for  a  return  of  the  property 

App.  78;   Manning    v.    Manning,    26  rendced  by  the  justice,  and  such  judg- 

Kan.   98;    Smith    v,    Adams,  79    Ga.  ment  is  not  recovered  in   the  justice's 

802.  court,  a  recovery  cannot  be  had  upon 

Dismissal. — A  dismissal  of  a  writ  of  the  undertaking,  even  if,  on  appeal,  such 

replevin  on  an  appeal  for  want  of  ju-  judgment  is  rendered   by   the  county 

risdiction  in   the    court    below    from  court      Mitchum  v,  Stanton,  49  Cat. 

which  it  issued,  is  a  breach  of  a  condi-  302. 

tion  in  a  replevin  bond  to  prosecute  When  no  return  is  awarded  in  the 

with  effect.    Pierce  v.  King,  14  R.  I.  judgment  for  defendant,  it  wilt  be  pre- 

611 ;  McDermott  x),  Isbell.  4  Cal.  113;  suraed  that  it  was  made  to  appear  that 

Warden   v,    Bradway,    84    Ind.    537.  the  plaintiff  had  become  entitled  to  the 
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that  such  judgment  has  been  had — the  fact  that  it  has  been  en- 
tered  is  matter  of  proof.* 

poftBession  of  the  property.    Vinjrard  ^oods  to  the  damages  asseased  bjr  the 

Vm  Barnes,  124  lU.  346.  jury.    It  would  be  anything  but  an  act 

MlasovrL — ^In  Missouri  the  doc-  of  justice  to  permit  a  person  who  has 
trine  seems  to  be  that  no  judgment  for  wrongfully  deprived  another  of  his 
the  return  of  the  property  or  for  dam-  goods  and  retained  them  in  his  posses- 
ages  is  necessary  in  order  to  malce  the  sion  until  they  were  nearly  destroyed 
sureties  on  a  replevin  bond  liable,  by  time  and  use,  afterwards,  when 
BerghofT  v»  Heel  wolf,  26  Mo.  511;  judgment  was  rendered  against  htm  for 
Hansard  v.  Reed,  29  Mo.  472:  Elliott  v,  his  wrongful  act,  to  save  a  forfeiture  of 
Black,  45  Mo.  37a.  the   bond    by   an  offer  to  return  the 

In  an  action  of  replevin  where  the  article  in  its  depreciated  condition,  nor 
plea  was  non  cefit  and  judgment  for  can  the  sureties  be  placed  in  any  better 
defendant  there  was  not  such  a  fail-  condition  than  the  principal." 
ure  to  prosecute  with  effect  as  entitled  In  an  action  of  replevin,  where  the 
the  defendant  in  the  action  of  replevin  defendant  has  required  the  return  of 
to  maintain  an  action  of  debt  on  the  the  property,  and  given  an  undertaking 
bond,  because,  upon  such  an  issue  there  for  such  purpose,  a  judgment  for  plain- 
was  no  judgment  for  a  return.  Ladd  tiff,  in  order  to  hold  the  sureties  on  the 
V,  Prentice,  14  Conn.  109.  undertaking  must  be  in  the  alternative. 

The  one  hundred  and  seventy-seventh  as    required   by   §§  104,   177  and   aio 

section  of  the  Practice  Act  of  Calif or^  o(    the    Practice  Act  of     California, 

nia  and  the  decisions  under  it,  to  the  Nickerson  v.  Chatlerton,  7   Cal.  568; 

effect  that  the  sureties  upon  the  under-  Clary  v,  Rolland,  24  Cal.  148. 

taking   gjven   by   the  plaintiff   in    an  Where  the  defendant  in  a  replevin 

action  of  replevin  to  procure  a  delivery  suit   failed    to  claim   a  return  of  the 

of  the  property,  are  not  responsible  for  property  in  his  answer,  and  on  the  trial, 

a  return  of  the  property  or  its  value,  the  jury  found  a  verdict  for  the  defend- 

anless    a  return    was  claimed  in  the  ant,  on  which  the  court  rendered  judg- 

answer  and  awarded  by  the  judgment,  ment  asainst  plaintiffs,  for  costs,  whidi 

do  not  apply  to  cases  where  the  action  was  paid,  it  was  held  that  the  payment 

is  dismissed  by  the  plaintiff  before  trial,  of  the  judgment  as  taken   was  a  com- 

Mills  V,  Gleason,  2x  Cal.  274.  plete  discharge  of  plaintiff^s  sureties  on 

lIlBaaaota.^^An  action  will  lie  on  a  the  undertaking.    Chambers  v.  Waters* 

replevin  bond  for  a  breach  of  a  condi-  7  Cal.  390.    See  Ginica  v.  Atwood,  8 

tion  to  prosecute  with  effect,  although  Cal.  446. 

no  judgment  was  awarded  for  a  return  The  surety  in  a  replevin  bond  can- 

of    the    property    to    the    defendant  not  set  up  as  a  defense  that  the  judg- 

Boom  V,  St.  Paul  Foundry,  etc.,  Co.,  33  ment  in  replevin  was  not  in  the  altema- 

Minn.  253.  tive.    Robertson  v.  Davidson,  14  Minn. 

Bliode'lsla&d.— An  action  will  lie  on  554. 
a  replevin  bond  conditioned  to  prose-  Before  the  trial  in  replevin  the  prop- 
cute  with  effect  without  first  obtaining  erW  had  been  replevied  from  the  plain- 
judgment  for  return  and  restoration  of  tiff  by  a  third  person,  who  turned  it 
the  property  as  provided  by  Rhode  over  to  the  defendant  as  his  agent. 
7«/<iii<f  Gen.  Stat.  Ch.  224,  §5;  Gardi-  They  were  stolen  from  the  defendant. 
ner  v.  McDermott,  12  R.  I.  206.  Held^  in  an  action  by  the  defendant,  on 

Pannaylvanla. — ^The    entering  of    a  the  replevin  bond,  based  on  a  judgment 

judgment  de  retorno  hahendo  in  a  re-  for  a  return  in  the  original  action,  that 

plevin  suit  is  not  necessary  in  order  to  the  fact  that  he  reacquired  possession 

maintain  an  action  on  a  replevin  bond,  pending  the  suit,  defeated  a  recovery 

Pittsburg  Nat.  Bank  v.  Hall,  107  Pa.  on  the  replevin  bond.     Rinker  f.  Lee, 

St.  S83;  Gibbs  V.  Bartlett,  2   W.  &  S.  29  Neb.  783. 

(Pa.)  29.    In  Gibbs  v,  Bartlett,  2  W.  1.  McFarland   v.  McNitt,  to  Wend, 

ic  S.  (Pa.)  29,  the  court  by  Rogers,  J.,  (N.   Y.)    329;  Cowden    t%    Pease,    10 

said:     "The     judgment     do    retorno  Wend.  (N.  Y.)  333;  Smith  v.  Pries,  21 

hahendo  is  not  intended  for  the  benefit  111.  655. 

of  the  defendant,  but  of  the  plaintiff  in  It  is  error  to   refuse    to   allow    the 

the  replevin  bond,  who  in  some  cases,  plaintiff  to  prove  that  the  property  has 

perhaps,  might  prefer  a  return  of  the  not  been  returned  as  the  condition  of 
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b.  Defenses. — The  delivery  of  the  property  to  the  sheriff  is  a 
sufficient  compliance  with  a  judgment  for  a  return,  and  saves  the 
condition  to  make  return  of  the  property^  contained  in  the  re- 
plevin bond.  An  amendment  of  the  record,  changing  the  word 
"executors"  to  " heirs-at-law,"  does  not  release  the  surety.* 
Nor  can  the  invalidity  of  attachments  under  which  an  officer 
holds  goods,  be  pleaded  by  way  of  defense  to  an  action  by  the 
officer  upon  the  replevin  bond.^  The  sureties  on  a  replevin  bond 
are  not  discharged  by  a  reasonable  delay  in  prosecuting  the 
action  of  replevin.* 

3.  Actions  on  Bond. — In  most  of  the  States,  the  mode  of  pro- 
ceeding upon  replevin  bonds  is  regulated  by  statute,  and  it  will 
be  necessary  to  consult  the  statutes  of  each  State  in  order  to  as- 
certain the  mode  of  procedure  in  that  State.*  In  some  States,  it 
is  by  action  of  debt  on  the  bond,*  or  by  scire  facias!^  Where 
the  defendant  in  replevin  was  successful,  and  thereupon  brought 
suit  on  the  bond  and  obtained  judgment,  and  in  the  mean  time, 
the  plaintiff  had,  without  giving  a  supersedeas  bond,  taken  the  re- 
plevin case  to  the  Supreme  court  and  reversed  it,  it  was  held  that 
it  was  proper  for  the  trial  court  to  vacate  the  judgment  on  the 
bond.^  When  judgment  is  given  for  the  defendant  in  an  action 
of  replevin,  he  may  maintain  an  action  on  the  replevin  bond  for 

the  bond  and  the  judgment  of  the  court  Vebnuika. — Section   196  of  the  AV- 

required.     Smith   v.  Pries,  21  111.655.  ^faji-a  Code  declares  **  that  no  suit  can 

1.  Carrico  v.  Taylor,  3  Dana  (Ky.)  be  instituted  on  an  undertaking  in  re- 
33;  Hunt  V.  Robinson,  11  Cat.  262.  plevin  given  under  section   i&  of  the 

2.  Jamieson  7^  Capron,  95  Pa.  St.  15.  code  until  an  execution  issued  on  a 
8.  Farnham  v.  Moor,  21  Me.  508.  judgment  in  favor  of  the  defendant  in 
Other  Defenses. — For  other  cases  on    the  action  shall  have  been   returned, 

this  Kubject,  see  Carlon   7/.    Dixon,  12  that  sufficient  property  whereon  to  levy 

Oregon  144;  Hartlep  v.  Cole,  120  Ind.  and  make  the  amount  of  such  judgment 

247;    Thomas    v,     Wilson,  6    Blackf.  cannot  be  found  in  the  county.     Her- 

(Ind.)   203;  Richards  r.   Rape,  3   111.  shiser  v.  Jordan,  25  Neb.  275. 

App.  24;  Harrison  w.  Wilkin,  78  N.  Y.  The  surety  on  a  replevin  bond  let  judg- 

390;  Wyman  v,  Robinson,  73  Me.  384;  mentgoby  default,  in  an  action  of  debt 

40  Am.  Rep.  360;   Cordaman   7/.  Ma-  on  a  replevin  bond  against  the  princi* 

lone,  63  Ala.  556;  Wright  v.  Hake,  38  pal  and   surety;  the  principal  pleaded 

Mich.  525;   Hall  v,    Tillman,  103    N.  an  absolute  release,  and,  on  demurrer 

Car.  276;  Tousey  v.   Bishop,  22  Iowa  to  his  plea,  obtained   judgment.    Held^ 

178.  that  the  plaintiff  could  not  have  dam- 

4.  Daniels  v,  Patterson,  3  N.  Y.  48.  ages  assessed  against  the  surety. 
This  is  true,  though  the  prosecution  Thomas  v,  Wilson,  6  Blackf.  (Ind.) 
was  deferred  with  the  assent  of  the  de-  203. 

fendant,  and  without  the  knowledge  of  Where   a  replevin  bond  contains  a 

the  sureties.    Daniels  v,   Patterson,  3  warrant  to  confess  judgment,  it  may  be 

N.  Y'.  47.  confessed  afler  verdict  in  the  replevin 

5.  Wait's  Acts  &  Def.,  vol.  5,  p.  suit,  and  before  final  judgment  is  en- 
504.  tered    thereon,    Clark  v,   Morss  (Pa. 

6.  Thompson    v.  Raymon,    7   How.  189X),  21  Atl.  Rep.  803. 

(Miss.)  186;  Humphrey  V.  Taggart,  38  7.  Thonipson   v,   Raymon,  7    How. 

111.  228;  Manning  v.  Pierce,  ^111.4;  (Miss.)     186.      See    also    Snyder    v. 

Dixon  7'.  NiccolU,  39  111.  372;   89  Am.  Norris,    6    Blackf.   (Ind.)    33;    Scire 

Dec.  312.    See  Nunn  v,  Goodlett,  10  Facias. 

Ark.  ^;  Thomas  v.  Wilson,  6  Blackf.  8.  McMillan    v.  Baker,   20  Kan.  5a 

(Ind.)  203.  See  Higbee  v.  McMillan,  18  Kan.  133. 
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a  failure  of  the  plaintiff  to  return  the  property  without  a  previous 
demand,^  or  suing  out  a  writ  of  return.*  Or  if  the  defendant 
has  judgment  for  the  costs  of  suit  he  may  maintain  an  action  of 
debt  on  the  bond  without  making  a  demand  of  payment'  or 
suing  out  a  writ  of  execution.^  A  replevin  bond  is  not  assign- 
able, except  where  the  goods  replevied  were  taken  from  the  pos- 
session of  the  plaintiff  in  replevin,  by  way  of  distress  for  rent.* 
The  proceedings  by  scire  facias  on  a  replevin  bond  cannot  be 
used,  unless  a  writ  pro  retorno  habendo  be  issued  and  returned 
elongata,^  An  action  can  not  be  brought  on  the  bond  by  a  per- 
son who  was  neither  a  party  to  the  original  action  nor  an  obligee 
in  the  bond.^ 

a.  Declaration  in  Actions   on  Replevin  Bonds. — The 

material  facts  to  be  alleged  in  a  declaration  on  a  replevin  bond 
are  the  termination  of  the  replevin  suit,  and  judgment  for  costs 
in  the  defendant's  favor,  the  otd^r  lor  t\i^  vf tit  de  retorno /uibendo^ 

I.  Wright  V.  Quirk,   150  Mass.  44:  fective,  is  a   real  party  in  interest  as 

Sweeney  v.  Lomme,  22    Wall.  (U.  S.)  plaintiff.    Thomas  v.    Irwin,    90  Ind. 

aoS;  Cushenden  v,   Harman,   2  Tyler  csy.    See  also  Kaufman  r.  Wessel,  14 

(Vt.)43i.  Neb.  161. 

8.  Wright  V.  Quirk,  105  Mass.  44;  Sevaraiiee  of  Partita. — Where  a  re- 
Parker  V.  Simonds,  8  Met.  (Mass.)  205;  plevin  bond  is  executed  to  a  sheriff  and 
Peck  v.  Wilson,  22  111.  205;  Robertson  executionplaintiff  jointly,  and  an  action 
XK  Davidson,  14  Minn.  554;  Gould  v.  thereon  is  subsequently  brought  by 
Warner,  3  Wend.  (N.  Y.)  54;  Knapp  the  execution  of  plaintiff  alone,  the  de- 
fy. Colbum,  4  Wend.  (N.  Y.)  616;  feet  of  plaintiff's  will  be  waived  by  the 
McFarland  v.  McNitt,  10  Wend.  (N.  failure  of  defendants  to  demur  there- 
Y.)  329;  Lomme  v.  Sweenej*,  i  Mont,  for.  Foster  v,  Bringham,  99  Ind.  505. 
584;  Whitney  v.  Lehmer,  26  Ind.  503;  The  obligee  of  a  replevin  bond  may 
Tennison  ik  Haire,  29  Mich.  207.  See  brine  suit  upon  it  in  the  name  of  the 
Mason  v,  Richards,  12  Iowa  73.  sheriff  for  his  use.     Humphrey  v.  Tag- 

Compare  Cornish  v.  Keesee,  17  Ark.  gart,  38  111.  228.    See  Lomme  v,  Swee- 

91;  Cowden  v.  Pease,   10  Wend.  (N.  ney,  i  Mont.  584. 

•)  333 i  Cowdin  v.  Stanton,  12  Wend.  A  suit  brought  by  a  sheriff  on  a  re- 

(N.  Y.)  120;  Scott  V.   Scott,  50  Mich,  plevin  bond  given  under  the  4th  section 

372.  of  the  act  of  1795,  need  not  be   in  his 

S.  Cook  V.  Lothrop,  18  Me.  260.  name  of  office:  brought  in  his  Individ- 

4.  Cook  XK  Lothrop,  18  Me.  260;  Rob-  ual  name  is  sufficient.  Caldwell  v.  West, 

ertfion    xk    Davidson,    14    Minn.    554;  21N.  J.  L.  411. 

Compare  Phillips   v.    Waterhouse,  40  Delivery  of  a   forthcoming  bond  in 

Mich.  273.  replevin  to  the    defendant's  attorney  is 

ft.  Knapp  V,  Colbum,  4  Wend.  (N.  not    an   assignment  to  the  defendant, 

Y.)  616.  and  will  not  enable  him  to  maintain  an 

•.  Pemble  v.  Clifibrd,  2  McCord  (S.  action    on    it.      Green    v.    Kindy,   43 

Car.)  31.     See  also  Cowden   v.  Pease,  Mich.  279. 

xo  Wend.  (N,  Y.)  333.  8.  Stevison  v.  Earnest,  80  111,  513; 

7.  Ripher  v.  Johnson,  108  Ind.  401.  Hunter  v,  Sherman,  3  111.  539;  Man- 
Sec  City  Council  v.  Price,  x  McCord  ning  v.  Pierce,  3  111.  4;  Keyes  r.  Mc- 
(S.  Car.)  299.  Nulty,  14  Iowa  484;  Barr  v.  McGary, 

Joint     Suit. — Holders     of    separate  131  Pa.  St.  401.    See  Gould  v.  Warner, 

judgments,  whose  executions  have  been  3  Wend.  (N.  Y.)  54;  Dugan  v,  Eng- 

levied  on  personal  property  which  has  land.  Harp.  (S.  Car.)  215;  Fisse  t'.Kat- 

been  taken  from  the  sheriff  by  replevin,  zentine,  93  Ind.  490. 

may  unite  as   plaintifis    in   a    suit   for  Oalifomla. — In  an  action  against  the 

breach  of  the  replevin  bond,  and  the  as-  sureties  on  an  undertaking  given  in  a 

signee  of   one  of  the   judgments,  the  replevin  suit,  where  there  has  been  a 

assignment  of  which  is  technically  de-  trial  and  judgment  in  the  replevin  ^^tlt, 
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and  that  the  property  replevied  was  delivered  to  the  plaintiff  in 
the  replevin  action.^  It  is  not  necessary  to  aver  who  are  sure- 
ties and  who  are  principals  in  the  bond,  nor  to  file  with  the  dec- 
laration, copies  of  the  writ  of  replevin,  and  the  return  of  the 
officer  thereon.*  Neither  is  it  necessary  to  aver  that  a  writ  of 
retorno  habendo  had  been  issued.^  An  ^legation  in  the  declara- 
tion of  merely  a  failure  to  deliver,  is  not  sufficient.  Judgment 
for  delivery  must  be  alleged.  The  breach  assigned  must  be  as 
large  as,  but  no  larger,  than  the  condition  of  the  bond.^    The 

the  compUint  does  not  state  facts  suf-  rendered.    The  plaintiff  in  the  suit  up- 

ficient  to  constitute  a  cause  of  action,  on    the    replevin    bond,    assigned   for 

unless  it  aver  that  the  value  of  the  breach  only,  that  the  obligor  did  not 

propiTtjr  wab  found  by  the  jury,  and  prosecute    his  action  with  effect  and 

that  an  alternative  judgment  was  ren-  without  delay.    Held^  that  under  this 

dered.  as  provided  in  ^  200  of  practice  assignment  of  breach,  the  value  of  the 

act.    Clary  v,  Rolland,  24  Cal.  148.  slaves,  or  damages  for  failing  to  return 

Orofoik — In  an  action  on  a  replevin  them,  could  not  be  recovered,  and  so 

bond,  facts  were  alleged  showing  the  no  evidence  could  be  received  of  their 

commencement  of  the  action,  the  un-  value.     Wall  v.   Humphreys,  4  Dana 

dertaking  for  the  immediate  delivery  of  (Kv.)  209. 

the  property  in  suit,  its  delivery,  and  A  complaint  in  an  action  on  a  re- 

the  failure  to  prosecute  the  action  of  plevin  bond,  which  alleges  that  the  suit 

replevin,    or    redeliver    the    property,  of  replevin  was  commenced  against  A 

The   complaint  then   alleged,   that  by  and  B,  and  that  the  property  replevied 

reason  of  the  premises  aforesaid,  said  was  in  the  possession  of  both  of  them, 

undertaking  had  become  forfeited  to  the  and   that   judgment  was    renJ^7cd   in 

plaintiff  in  the  suit  on  the  bond,  and  an  favor  of  the  defendants,  shows  a  cause 

action  had  accrued  to  the  said  plaintiff,  of  action   in   favor  of  B.   although  it 

Held^  that  the  facts  so  stated  were  suf-  avers  further  that  the  lumber  belonged 

ficient  to  constitute  a  cause  of  action,  to  A.     Story  v,  O'Dea,  23  Ind.  326. 

Cooper  V.  McGrew,  8  Oregon  327.  The  complaint  in  an  action  on  a  re* 

Vetoraska. — Section  196  of  the  Ne-  plevin  bond  need  not  aver  the  bond  to 
hraska  Code  provides  *'  that  no  suit  can  be  in  force.  That  is  matter  of  de- 
be  instituted  on  an  undertaking  in  re-  fense,  the  complaint  averring  that  de- 
plevin  given  under  §  x86  of  the  code,  fendant  has  failed  to  pay  the  judgment 
until  an  execution  issued  on  a  judgment  in  the  replevin  suit.  Blackburn  v, 
in  favor  of  the  defendant  in  the  action  Crowder,  108  Ind.  238. 
shall  have  been  returned  that  sufficient  1.  Nickerson  v,  Chatterton,  7  Cal. 
property  whereon  to  levy  and  make  568.  See  Coburn  v.  Pearson,  57  Cal. 
the   amount  of  such  judgment  cannot  306. 

be  found  in  the  county.'*     A  petition  a.  Shappendocia  v.  Spencer,  73  Ind. 

which  does  not  contain  these   allega-  133. 

tions  does  not  state  a  cause  of  action.  3.  Hunter  v.  Sherman,  3    111.    539; 

Hershiser  v,  Jordan.  25  Neb.  275.  Peck  r.  Wilson,  23  111.  205 ;  Knapp  v. 

The  tenor  of  the  bond  declared  on,  if  Colburn,  4  Wend.  (N.  Y.)  619;  Weth- 

0^^r  is  claimed,  is  considered  as  forming  erbee  v,  Colby,  6  Vt.  647. 

part  of  the  declaration,  and  the  defend-  Where  the  terms  of  a  replevin  bond, 

ant  may  avail  himself  of  any  defect  ap-  given  to  indemnify  a  sheriff  for  taking 

parent  upon  the  face  of  tlie   bond,  or  property  claimed  by  a  person  other 

variance  between  its  terms  .and  the  al-  than  the  defendant,  agree  to  save  him 

legations  in  the  declaration,  after  oyer  from   all  damages,  costs,  suits,  judg- 

bv  demurrer.    Matthews  v.  Storms,  72  ments  and  executions,  held,  that  in  an 

ill.  316.  action  by  the  sheriff  on  the  bond  for  a 

A  plaintiff  in  replevin  gave  bond  "to  judgment  recovered  against  him,  he 
prosecute  his  writ  with  effect  and  with-  must  aver  the  payment  of  the  judg- 
out  delay,  and  return  the  negroes,  if  a  ment  in  order  to  entitle  him  to  main- 
return  thereof  shall  be  adjudged."  tain  the  action.  Lott  v,  Mitchell,  3a 
The  writ  was  quashed  for  errors  upon  Cal.  23. 
its  face  but  no  judgment  for  return  was  4.  Colorado  Springs  Co.  v.  Hopkins, 
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material  conditions  contained  in  the  bond  should  be  set  forth.^ 
It  is  not  necessary  to  allege  a  demand  of  the  property  re- 
plevied,^ or  notice  to  the  obligor  in  the  bond.'  The  declaration 
must  allege  the  delivery  of  the  bond  to  the  person  for  whose 
benefit  it  was  made.^  When  there  is  a  copy  of  the  bond  filed 
with  the  declaration  in  the  action,  and  there  is  a  variance  between 
the  recitals  in  the  complaint  and  those  in  the  bond,  the  recitals 
in  the  bond  will  control,  and  the  variance  will  not  avail  on  de- 
murrer.* The  declaration  need  not  allege  that  the  court  before 
whom  the  action  was  tried  had  jurisdiction.^ 

*.  Plea  in  Actions  on  Replevin  Bonds.— The  plea  must 
state  a  complete  defense  to  the  plaintiff's  action,^  and  must  not 
contain  repugnant  counts.' 

5  Colo.  3o6;   Peck  v,  Wilson,  33  111.  Cushenden  v.  Harman,  ^  lyier  <Vt.) 

305;    Hunter  f.  Sherman,  3  111.  539;  431. 

Manning  v.  Pierce,  3  111.  4.  8.  Wetherbee  v.  Colby.  6  Vt.  647. 

The  condition  of    a    bond    was    to        4.  Parrott   v.    Scott,  6  Mont  340; 

prosecute  the  suit  with  effect,  or  re-  See    Hedderick    v.  Pontet,  6   Mont, 

turn   the  goods,    or    pay    the    value.  345. 

Breach  assigned,  that  the  plaintiff  in        6.  Blackburn  v,  Crowder,  108  Ind. 

replevin  had  not  prosecuted  his  suit  to  238. 

effect.    It  was  held  on  demurrer,  that        •.  Bates    v.     Schoonover,    43     IlL 

the  breach  assigned  was  insufficient,  494. 

though  the  bond  was  not  void.    Du-        7.  Wright    v.    Card.   16  R.  I.  719; 

gan    V.    England,     Harp.    (S.    Car.)  O'Neal  v.  Wade,  3  Ind.  410;  Humph- 

214.  rey  v,  Taggart  38   111.  228;  Morehead 

1.  Mills  t/.  Gleason,  31  Cal.  374.  v.  Yeazel,  xo  111.  App.  263.  See  Sherry 
It  is  unnecessary  to  prove  the  exe-  v.  Foresman,  6  Blackf.  (Ind.)  56;  Sar- 

cution  of  a  replevm  bond,  unless  it  has  tin   v.    Weir,    3    Stew.   &    P.    (Ala.) 

been  denied  by  plea  verified  bjr  affida-  421. 

vit.  where  the  declaration  states  the  Where  several  breaches  are  assigned 

legal    effect  of  the  bond.     Horner  v,  in  the  declaration  on  a  replevin  bond, 

Boyden,  27  III.  App  573.  a  plea  of  nul  iiei  record  which  attempts 

Where    the  declaration,  in   stating  to  answer  the  whole  declaration,  but 

the  bond  payable  three  months  after  which  in  fact  answers  only  part  of  it, 

date,  says  nothing  of  interest,  and  oyer  is  demurrable.     Larson  v.   Laird,  36 

is  given  of  a    bond    bearing  interest  III  App.  402.     See  Doogan  r.  Tyson, 

from  date,  the  variance  is  fatal.    Sal-  6  Gill  &  ].  (Md.)  453,  with  regard  to 

ter  V,  Richardson,  3  T.  B.  Mon.  (Ky.)  pleadings  generally. 

204.  If  a  live  animal   be   replevied,  and 

When  the  only  description  of  the  there  is  judgment  of  reiorno  kabendo^ 
bond  in  the  complaint,  is  that  it  cor-  it  is  a  good  plea  to  a  suit  on  the  re- 
responds  with  the  form  given  by  statute  pievin  bond,  that  the  animal  died  with- 
is  rather  a  defect  of  form  than  of  sub-  out  the  defendant's  default.  Carpen- 
stance,  and  to  avail  the  defendant  ter  t;.  Stevens,  12  Wend.  (N.  Y.)  589. 
should  be  demurred  to  before  the  8.  Wright  v.  Card,  16  R.  I.  719. 
trial.  Mills  v,  Gleason,  31  Cal.  Under  the  plea  of  payment,  and  nom 
274.  est  factum^  to  debt  on  a  bond  given  by 

It  was  alleged,  in  an  action  on  a  re-  a  defendant  in  replevin,  on  claim  of 

pievin  bond,  that  **  an  undertaking  was  property,  the  defendant  cannot  object 

entered  into  as  provided  by  law,  and  that  the  bond  is  void  in  part.    Chaffee 

that  said  undertaking  was  lost  or  mis-  v,  Sangston,  10  Watts  TPa.)  265. 

laid."     Held^  sufficient  after  judgment  In  an  action  on  a  replevin  bond,  the 

to  show  that  the  undertaking  was  in  defendant  may,  under  the  FlUnois  act 

writing  and  would  sustain  the  judg-  of  March   i,  1847,  **  concerning  prac- 

ment.      Donington    v,  Myer,  8  Neb.  tice,"  plead  specially  that  the  plaintiff 

211.  ought  not  to  recover  more  than  nomi- 

2.  Wetherbee  v.  Colby,  6  Vt  647;  nal  damages,  for  that  the   merits  of 
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c.  Damages. — In  an  action  upon  a  replevin  bond,  the  defend* 
ant's  liability  is  limited  to  the  damage  actually  sustained  by  the 
plaintiff  in  the  suit,^  and  upon  a  condition  in  the  bond  to  return 
the  property  replevied  if  a  return  thereof  shall  be  awarded,  only 

the  case  were  not  tried  in  the  action  ant  was  the  owner  of  the  property. 

of  replevin,  and  also  the  defendant's  McFadden  v.  Fritz,  no  Ind.  i.    See 

title  to  property  in  question.    Chinn  Smallwood  v.  Norton,  ao  Me.  83;  37 

v.  McCoj,  10  111.  604.    See   King  v.  Am.  Dec.  39. 

Ramsay,  13  111.  619.  In  an  action  upon  a  replevin  bond 

1.  Stevens  v.  Tuite,  104  Mass.  328 ;  for  failure  to  make  return  of  the  goods, 

Wright  r.  Q^irk,  105  Mass.  44;  Hunt  the  damages  not  having  been  assessed 

f>.   Robinson,   1  x   Cal.  a6a ;    Pearl  v.  in  the  replevin  suit,  may  be  assessed  at 

Garlock,  61  Mich.  419;  Tuck  t/.  Moses,  the  actual  value  of  the  goods  ut  the 

8  Me.  461;    Bradford  v,  Taylor,  74  time  of  the  replevin.      Pittsburg  Nat. 

Tex.  175 ;  Watts  v.  Overstreet,  78  Tex.  Bank  t'.  Hall,  107  Pa.  St.  583. 

71;  Elliott  r.  Long,  77  Tex.  467;  Saf-  The  liability  upon  a  replevin   bond 

brd  V,  Gallup,  53  Vt.  291.  is  measured  by  the  value  of  the  prop- 

A  defendant  in  a  suit  on  a  replevin  erty  at  the  time  it  was  replevied,  lim- 

bond,  where  a  breach  Is  admitted  or  itea  by  the  debt  still  due  on  the  attach- 

shown,  may  prove  the  real  amount  of  ment    creditor's     judgment    and    the 

the  damages  which  the  plaintiff  has  penalty  of  the  replevin  bond.   Sweeney 

suffered  to  be  less  than  the  value  of  v,  Liomme,  11  Wall.  (U.  S.)  208. 

the  goods.    Nowell  v,  Gilbert,  49  Hun  Tonnessee — In  Tennessee^i^^i^  proper 

(N.  Y.)  489;    Jackson  v,  Emmons,  59  decree  in  an   action   upon  a  replevin 

Conn.  49^ ;  Green  v.  Barker,  14  Conn,  bond,  is  for  the  penalty  of  the  bond, 

431 ;    Vinton  v.  Mansfield,  48   Conn,  which  may  be  satisfied  by  paying  the 

474;    Hulman   v.   Benighof,   \i%,  Ind.  value    of  the  property   with   interest 

481 ;    Leonard  v,  Whitney,  109  Mass.  from  the  date  of  the  bond.    Muhling 

965;  Lindner  v.  Brock,  40  Mich.  618;  v.  Ganeman,  4  Baxt.  (Tenn.)  88.     See 

People  V,  Lee,  71  Mich.  493.  also  Caldwell  v.  West,  21   N.  ].  L. 

The    defendant  in  an  action  on  a  411. 

replevin  bond  may  show  in  mitigation  mchlgan. — ^The  plaintiff  in  replevin 

of  damages  that  since  the  taking  by  suffered  judgment  by  default,  and  the 

the  replevin  writ,  the  plaintiff's  inter-  defendant  waived  return  and  had  his 

est,  in  whole  or  in  part,  has  ceased  to  damages  ns^essed.     Hvld^  that  in  suing 

exist    Tuck  v,  Moses.  58  Me.  461,  or  on  the  replevin  bond,  the  defense  could 

that  the  property  replevied  belonged  not  introduce  evidence  in  reduction  of 

to  the  plaintiff  in  the   replevin  suit,  the  judgment  in  replevin  as  allowed 

Ernst  x\  Hogue,  86  Ala.  502 ;  Allen  v.  by   Michigan   Comp.  Laws,  §  6766,  in 

Woodford,   36  Conn.    143;     Davis  v.  cases  where  judgment  had  been  taken 

Harding,  3  Allen  (Mass.)  302;  Pearl  v.  for    a   return.      Ryan   r.  Akeley,  42 

Garlock,    61    Mich.    419;    Rankin   v.  Mich.  516. 

Kinsey,  7  III.  App.  215;  Chinn  v.  Mc-  Property  in  the  hands  of  a  party,  to 

Coy,  19  111.  603;    Stevison  v.  Earnest,  whom    it  was  transferred  in   fraud  of 

80  111.  513;  Morehead  v,  Yeazel,  10  111.  creditors,  was  levied  upon  by  them,  and 

App.  263;    Holler  v.  Coleson,  23  111.  he  brought  an  action  of  replevin  to  re- 

App.    3:4;     Belt  V,  Worthington,  3  cover  it.     //<?/</,  that  he  could  not,  after 

Gill  &  J.  (Md.)  247;   Jones  v.  Smith,  suffering  judgment  in  replevin,  enjoin  a 

79  Me. 452;  Wallace!;. Clark, 7  Blackf.  suit   on    the    replevin    bond,    on    the 

(Ind.)  298;    Consolidated  Tank   Line  ground  that   the  debtor  had    made    a 

Co.  V.  Bronson   (Ind.   1891^,28  N.  E.  composition  with   creditors  and   there- 

R^P*   ^55*    S^c  aIs^'   Ringgenberg  v.  by  recovered  his  assets.    Jacobson    v, 

Hartman.  124  Ind.  186.  Metzgar,  43  Mich.  403.    See   also  Wil- 

But  where   the   issues   present   the  Hams  v.  Vail,  9  Mich.  162;  80  Am.  Dec. 

question  of  the  ownership  of  the  prop-  76. 

erty,  and   that  question  Is  decided  in  The  measure  of  damages  in   a  suit 

favor  of  the  plaintiff,  the  judgment  on  upon  a  replevin  bond,  where  the  value 

that  issue  will  estOD  the  defendant  and  of  the  property  is  greater  at  a  time  a 

his  sureties  from  asserting,  in  an  action  return  is  ordered   than  at  the   time  it 

on  the  replevin  bond,  that  the  defend-  was  replevied,  is  the  value  at  the  time 
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nominal  damages  can  be  allowed  in  the  absence  of  evidence 
showing  the  value  of  such  property  and  the  value  of  its  use  since 
judgment  was  given  in  the  replevin  suit.'  The  failure  of  the 
plaintiff  in  replevin  to  prosecute  the  suit  to  final  judgment,  entitles 
the  defendant  to  nominal  damages  in  an  action  on  the  replevin 
bond  even  though  he  has  no  title  to  the  property  *  The  plaintiff 
in  such  an  action  is  entitled  to  recover  nominal  damages  and  costs 
for  a  failure  of  the  plaintiff  in  replevin  to  return  the  goods  in 
accordance  with  the  judgment  of  the  court,  even  though  the 
original  action  was  not  tried  on  its  merits.'  The  costs  of  a  writ 
of  retorno  habendo  are  not  the  recovered  costs  in  a  judgment,  but 
the  costs  occurring  afterwards  in  enforcing  the  judgment,  and 
they  are  recoverable  under  a  breach  of  condition  in  a  replevin 
bond  to  make  return  of  the  property  if  a  return  be  awarded.^ 
The  recital  in  a  replevin  bond,  of  the  value  of  the  property  is 

of  the  order  for  a  return.    Treman  v,  not  be  reviewed  in  an  action   on  the 

Morrill,  9  111.  App.  237.  bond.    Cantril    v.  Babcock,   11    Colo. 

The  fact  that  goods  are  destroyed  by  4^8.     See  also  Cantril  v»  Babcock,  11 

fire  while  in  the  plaintifTs  possession  Colo.  143. 

does    not   release    him    from  liability.  1.  Sopris    v.  Lilley,    2    Colo.   496; 

Supplger  V.  Gruaz,   36  111.   App.  60;  Phenix   v.  Clark,    2   Mich.  3.8.    See 

affirmed  in  27  N.  E.  Rep.  22.  Myers  v.  Williams,  i    Duv.  (Ky.)  356; 

The  defendant  in  a  replevin  suit  dis-  Levy  v.  Moog,  69  Ala.  63. 

claimed  any  interest  in  the   propertv.  Where  the  defendant  had  judgment 

and  on  motion  another  was  substituted.  -  ,  „  .^*.,»«  ^/  ♦u^  ..,^.^,^  j„  «,*  -^ 

Heid.  that  he  could  not  have  judgment  !?!*  J^"i"uJ:„^hnnKh^  ^?  th.* 
««  ♦!,!.  K««^  i]ir:ii:.«».  -.  ci  ?  ^.,1-  t*on  of  replevin,  but  the  value  of  the 
onthebond      Wilham.  t,    St.    LouU,     p^perty  was  not   ascertained  by  the 

iTirt^;™^- '«f^™.i£P  Vn^"  ,n  «.M„„  verdict  of  the  jury,  a.  the  statute  re- 

Bvldenc.  of  D«a»w« -In  an  acUon  .        ^     defenaant  may  still  have 

on  a  replevin  bond,  the  paper,  in  the  re-  g,       ^,      „„  ,,,    ^ond  to  recover  the 

plev.n  suit  arc  proper  evidence.     Mc-  ,          j    ^^      property.     Whitney  t-. 

Ginnis  v.  Hart.  6  Iowa  204;   Karthaus  »  «ul.««  ««  j^a^^^ 

V.  O wings,  2  Gill  &  J.  (Md.)  430.  Lehmer,  29  Ind.  503. 

A  plaintiff  in  replevin  was  nonsuited  «•  Smith  v.  Whiting,  100  Mass.  122; 

and  the  court  ordered   a  return   of  the  Capen  t^  Bartlett  (Mass.  1891),  26N. 

property,  and  damages  were  assessed  E-  ^®P-  ^/.^ »  Miller  v.  Cheney,  88  Ind. 

for  its  detention.     Heid,  that  evidence  466;  Crabbs  v.  Koontz,  69  Ind.  59. 

of  such  assessment  was  not  admissible  ••  Schweer  v.  Schwabacher,  17  111. 

in  an  action   subsequently  brought   on  App.  78;  Webber  v.  Mackey,  31    IlL 

the  replevin  bond.     Shepard  v.  Butter-  App.  369. 

field,  41  111.  76.  Where  the  submission  of  a  replevin 

In  scire  facias  against  replevin  bail  »»>*  *<>   arbitration,  stipulates  that  the 

entered  on  the  docket  of  a   justice   of  award  shall   be  final,  the  obligors  on 

the  peace,  the  pleas  were :  first,  no  exe-  ^^^  replevin    bond    are    estopped    to 

cution  issued  against  the  goods  of  the  deny  that  the  action  was  determined  on 

principal;    second,    nom    est     factum,  ^he  merits.     Lee  v.    Grimes,  4  Colo. 

Neid,  that  the  issues  on  the  plaintilTs  '85. 

part  must  be  proved  not  by  a  transcript  Oostt. — Costs  incurred  In  defending 
from  the  justice's  docket^  but  by  pro-  a  replevin  suit  are  recoverable  by  de- 
ducing the  execution  or  a  certified  fendant  in  an  action  on  the  replevin 
copy  thereof,  and  proving  the  exe-  bond,  but  costs  made  by  the  plaintiff 
cution  of  the  entry  of  bail,  as  are  not  so  recoverable.  Kellar  v, 
the  execution  of  other  instruments  of  Carr,  119  Ind.  127.  See  also  Morrill  r. 
writing  is  required  to  be  proved.  Sny-  Daniels,  47  Ark.  3»6. 
der  T'.  Norris,  6  Blackf.  (Ind.)  33.  4.  Langdoc  v.  Parkinson,  2  111.  Aop. 

BflTtewal  of  Judgment. — The  amount  136;   Schweer  v.  Schwabacher,  17  111. 

of  the  money  judgment  in  replevin  can-  App.  78. 
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sufficient  evidence  of  the  value  in  an  action  on  the  bond,*  and 
estops  the  plaintiff  and  his  sureties  from  denying  the  same.* 
When  the  value  of  the  property  is  fixed  by  the  judgment  in  the 
original  action,  the  sureties  on  the  replevin  bond  cannot  be  made 
liable  for  more  than  the  amount  so  fixed.*  A  replevin  bond 
covers  the  costs  of  the  original  suit.* 

1«  Wiseman  v,  Lynn,  39    Ind.  250;  403 ;  Phillips  v.  Cooper,  59  Mississippi 

Carver  v.  Carver,  77  Ind.  49S.  17. 

The  sum  named  in  a  replevin  bond  It  covers  the  costs  even  though  the 

as     the     value     of      the      property  case  be  removed  on  certiorari  from  be- 

is    competent      but     not     conclusive  fore  a  justice.    Monroe  v.  Heintzman, 

evidence  of  its  value,  against  the  ob-  46  Mich.  I3. 

ligors   in    an   action  on  the   replevin  In  an  action  of  replevin,  the  case 

bond.     Wright   v.  Quirk,    105    Mass.  was  submitted  by  rule  of  court  to  a 

44.  referee,  who   rendered  an  award  for 

2.  Wiseman  t;.  Lynn,  39    Ind.   350;  the  return  of  the  property  with  dam - 

Carver  v.  Carver,  77  Ind.  49S ;  Rankin  ages  for  detention  and  costs  of  the  ref- 

V.  Kinsey,  7  111.  App.  215.     See  also  erenceandof  court,  on  which  award 

McFadden  V.  Fritz,  no  Ind.  i.  Com-  judgment  was  entered,  but  the  plaintiff 

fare  Wright  v.  Quirk,  105  Mass.  44.  then  refused  to  return  the  property  on 

8.  Ntckerson  t;.  Chatterton,  7   Cal.  demand.    In    an    action    on    the    re- 

568;  Young  t;.  Green,  45   Miss.  553;  plevin  bond,  it   was   held    that  judg- 

Ringgenberg  v.  Hartman  (Ind.  1889),  ment  should  be  entered  for  the  penal 

30  N.  £.  Rep.  637.    See  Judgments,  sum  and   interest    thereon   from    the 

vol.  13,  p.  98.  time  of  such  demand  and  refusal;  and 

In  California^  to  enable  a  plaintiff  execution   issue  for  the  value  of  the 

in  an  action  on  a  replevin  bond  to  re-  property  at  that    time,    and    interest 

cover,  the  jury  in  the  original  action  thereon  since,  and  also  for  the  amount 

must  fix    the  value  of  the  property,  of  the  judgment  for  damages  and  costs 

Clary  v,  Rolland,  24  Cal.  148 ;  Ginica  awarded  by  the  referee,  with  interest 

V.  Atwood,  8  Cal.  446.  thereon   from  the  date  thereof,  if  the 

Sureties  In  Court. — During  the  pend-  sum  had  not  been  paid;  provided  that 

ency  of  a  replevin  suit,  the  sureties  to  the  sum  thus  computed  should  not  ex- 

the  replevin    bond  are  treated  as  in  ceed  the  amount  of  the  judgment  on 

court;    and,    not    objecting,  they  are  the  bond,  in    which    event  execution 

concluded  by  the  judgment  in  that  ac-  should   issue    for    the   exact    amount 

tion.     Hershler  v.  Reynolds,  22   Iowa  thereof.    Leighton  v.  Brown,  98  Mass. 

152;  Wells  V.  Griffin,  2  Head  (Tenn.)  515. 

568.  "  AutbontieB. — The    following    works 

A  surety  in  replevin  is  so  far  a  party  on  the  law  of  replevin  have  been  con- 
to  the  cause  that  a  law  providing  that  suited  in  the  preparation  of  this  arti- 
the  judgment  may  be  at  once  entered  cle :  Gilbert  on  Replevin ;  Wilkinson 
against  him  without  notice,  does  not  on  Replevin ;  Morris  on  Replevin ; 
deprive  him  of  a  trial,  and  is  constitu-  Wells  on  Replevin ;  Cobbey  on  Re- 
tional.    Pratt  v.  Donovan,  10  Wis.  378,  plevin.    These  works  are  cited  in  the 

4.  Monroe  v.  Heintzman,  46  Mich,  chronological  order    in    which    they 

la;    Larson  v.    Laird,   36  111.   App.  have  been  written. 
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Receivers,  i 

Accounting,  185 

After  Judgment,  309 

Appointment,  16 

Appointment,  discretlonarf  power, 

20 
Appointment,  grounds,  ^ 
Appointment,  notice,  34 
Appointment,  prerequisites  to,  34 
Appointment,  procedure,  84 
Appointment,  special  objects,  41 
Bond,  159 
Classes  of  cases,  ^9 
Compensation,  168 
Conflicting  jurisdiction,  67 
Contracts,  154 
Corporations,  370 
Custody,  14 
Definition,  ix 
Duties,  1x8 

Extra-territorial  jurladictloQ,  65 
Functions,  X3,  109 
Injunctions,  356 

Interference  with  possession,  141 
Jurisdiction,  13,63 
Legal  title  to  property,  X36 
Liabilities,  XX9 
Liability  of  sureties,  X64 
Management  and  control  of  prop- 

erty,  X26 
Nature  of  possession,  137 
Officer  of  court,  13 
Over  decedent's  estate,  317 
Over  real  property.  33X 
Over  what  appointed,  78 
Partnership.  ^3 
Personal  Liability,  X56 
Possession,  generally,  137 
Powers,  1 1 1 

Protection  by  court,  x^r 
Railroads,  339 
Railroads,  appointment,  331 
Railroads,  appointment,  effect  of,  354 
Railroads,  compensation,  438 
Railroads,  liabilitv,  378 
Railroads,  priority  of  claims,  407 
Railroads,  powers,  361 
Railroads,  receiver's  certificates,  393 
Relation  to  court,  X58 
Removal  and  discharge,  198 
Rights,  X16 
Sales,  X44 
Security,  159 


Receivert— Ctfu/fnaiMf. 

Statutory  regulations,  15 

Suits  against  348 

Suits  bv,  338 

Title  of  purchaser  at  sale,  149 

Trusts,  305 

Who  eligible,  70 
Receiving  stolen  property,  440 

Evidence,  453 

Felonious  intent,  447 

Guilty  knowledge,  446 

Indictment,  450 

Nature  of  Offense,  440 
Recitals,  456 

Contracts,  456 

Covenants,  46B 

Deeds,  470 

Estoppel  by,  457 

General,  459 

Government  grants,  466 

Particular  ReciUls,  458 

Parties  and  privies,  461 

Pleadings,  470 

Records,  470 

Strangers,  464 

Title  to  land,  467 
Recognizance,  471 
Record,  473 

Amendment,  533 

Attestation  and  identification,  514 

Definition,  474 

Effect.  516 

In  Eviclence,  513 

Judicial,  476 

"Legislative,  474 

Miscellaneous  records,  505 

Proof  of,  518 

Quasi-public  records,  519 
Recording  acts,  537 

Correction  of  errors,  567 

Destruction  of  record,  60a 

Effect  of  failure  to  record,  568 

Effect  of  record,  594 

Historical  review,  528 

Indexing,  563 

Instruments  subject  to,  539 

Notice,  384 

Place  of  record,  548 

Prerequisites  to  record,  551 

Record  book,  557 

Record  office,  556 

Recording  officer,  557 

Sufficiency  of  record,  560 
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Recording  Acts — Continued, 

Tf  me  of  record,  544 

When  record  effected,  565 

Who  protected  by  record,  575 
Redemption,  608 

Execution  sale,  634 

Mortgage.  608 
Re-exchange,  641 

Acceptor*s  liability,  646 

Definition,  64I 

Drawer*s  liability,  6x3 

Indor8er*s  liability,  64c 

Statutory  provisions,  648 
Referees,  too 

Appeal,  704 

Compulsory  references,  664 

Control  of  court,  688 

Definition,  660 

DuUes,  686 

Effect  of  death,  688 

Evidence  before,  691 

Fees,  710 

Hearing  before,  689 

Judgment  upon  report*  703 

Oath,  684 

Order  of  reference,  68a 

Powers,  684 

Report,  697 

Selection,  681 

Setting  aside  report,  709 

Voluntary  reference,  S63 
Reformation  of  instruments,  713 

Jurisdiction,  719 

Kule  governing,  713 
Relation,  725 

Application  of  doctrine,  737 

Doctrine,  726 
Release,  739 

Claims  in  tort,  761 

C^Actusiveness  and  effect,  747 

Consideration,  744 

Definition,  740 

Estoppel,  752 

Form,  740 

Implied,  743 

Joint  tort-feasors,  764 

Not  under  seal,  74a 

Parol,  JA2 

Personal  claims,  758 

Personalty,  758 

Pleading,  766 

Proof,  767 

Quitclaim,  754 

Rules  of  construction,  745 

Subject-matter  of,  750 

Under  teal,  741 

Who  may  release,  748 
Religious  societies,  773 

Actions,  821 

Alienation  of  property,  8ia 

Church  government,  781 

Definition,  773 

Dissolution,  i&6 


Religious  Societies — Continued, 
Expulsion  of  members,  789 
General  powers,  795 
Injunction,  815 
Judicial  and  legislative 

Liabilities,  81S 

Mandamus,  823 

Membership,  779 

Organization,  776 

Pastor,  783 

Property,  799 

Quo  warranto,  ^24 

Trustees,  791 

Withdrawal  of  members^  791 
Remainders,  828 

Acceleration,  895 

After  estate  Uil,  856 

Chaeacteristics,  830 

Common  law,  8a8 

Contingent,  858 

Executory  interests,  904 

Nature,  830 

Personalty,  894 

Statutes,  ^36 

To  a  class,  854 

Vested  and  contingent,  83B 
Removal  of  causes.  976 

Application,  time  of,  1004 

Citizenship,  992 

Civil  rights  ^ses,  1023 

Collusive  parties,  989 

Comparison  of  statutes,  976 

Federal  questions,  zooi 

Filing  petition,  effect,  loxz  - 

From  one  Federal  court  to  meUer, 
10-7 

From  one  State  court   to    Miotber, 
xda8 

Intervening  parties,  9S9 

Local  influence,  998 

Nature  of  suit,  removable,  984 

Nomim^l  parties,  987 

Pleading,  losi 

Practice,  1021 

Prejudice  to  local  influence,  998 

Remand  and  dismissal,  1017 

Revenue  and  election  cases,  K0t5 

Separable  controversies,  995 

Subject- matter,  value  of,  990 

Time  of  application,  1004 

Value  of  subject-matter,  990 

Waiver  of  right  to  remove,  iOM> 
Replevin,  1041 

Affidavit,  1081 

Action  on  bond,  1141 

Bond,  1 1 30 

Costs,  1130 

Damages,  iiso 

Definition,  1041 

Evidence,  1x02 

Finding  or  verdict,  zxo8 

Historical  view,  1043 
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Replevin — Continued, 

Judgment,  XI13 

jurisdiction,  1076 

Nature  of  action,  1045 

Plaintiff's  title  to  propertj,  1050 

Pleadings,  1093 

The  taking*  1047 

Venue  of  action,  1079 

Verdict  or  finding,  1108 

What  property  subject  to,  xo6i 

Who  suable,  1059 

Writ,  X086 
Words  and  phrases 

Recesses,  456 

Reciprocal  demand,  456 

Recite,  471 

Recklessness,  471 

Reconvention,  472 

Recover;  recover/,  604 

Rectify,  607 

Redeem,  607 

Red  tape,  64X 

Refine,  713 

Refinement,  713 

Reformatory,  721 

Refuse ;  refusal,  731 

Registration,  721 

Regular  depot,  723 

Regular  election,  723 

Regular  proceeding,  733 

Regularly,  723 
\Regulate,  734 


Words  and  phrases-* C0if/f«ai«(2» 
Rehearing,  725 
Reimburse,  73,1; 
Reinstate,  735 
Rejoin,  735 
Rejoinder,  735 
Relation;  relatire,  738 
Relevancy,  768 
Relevant,"  768 
Relict,  768 
Religion,  769 
Religious  libertj*,  769 
Religious  purposes,  773 
Religious  worship,  828 
Remain,  838 
Remand,  971 
Remate,  971 
Remedy,  971 
Remissness,  974 
Remitter,  975 
Remittitur,  975 
Remote  damage,  975 
Remove,  X031 
Render;  rendering,  xoja 
Renew,  X034 
Rented,  X035 
Rents,  X03J 
Renunciatxon,  1039 
Repair,  X039 
Repay,  X040 
Replenish,  1040 
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This  book  should  be  returned  to 
the  Library  on  or  before  the  last  date 
stamped  below. 

A  fine  of  five  cents  a  day  is  incurred 
by  retaining  it  beyond  the  specified 
time. 

Please  return  promptly. 
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